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a  special  case — Beferenoeby  oonsent—Oommon 
Law  Prooedure  Act  1854 56 

ABCHITECT'S  CEBTIFICATE 

"  General  line  of  buildings  " — ^Magistrate  no  jnris- 
diotion  to  decide>  being  bound  by  architect's 
certificate    881 

On  summons  for  breach  of  sect.  75  of  Metropolis 
Management  Amendment  Act,  as  to  *'  general  line 
of  buildings,"  architect's  oertifioate  oondusiye — 
Ma^fistrate  no  jurisdiction 467 

Effect  of,  on  hearing  of  a  summons  for  alleged 
offence  of  erecting  a  building  b^ond  the  "  general 
line  of  buildings"    619 

ASSAULT. 

Parliament — ^Power  to  exclude  member — Justifica- 
tion— Jurisdiction  of  courts  of  law 168 

ASSESSMENT. 

Basis  of,  for  water  rate— Bent — Annual  value — 

Gross  TBlue — ^Bateable  ralue  90 

Poor  rate — Bookstands  at  railway  stations    128 


Poor  rate — Owner  rated  instead  of  occupier — House 
let  at  greater  rent  than  201 page  248 

Water  rate — Basis  of  assessment— Annual  Talue — 
Bateable  value 281 

(See  Water  RaU.) 

BACCABAT. 

Common  gaming  house— Unlawful  gaming — Pro- 
prietary club— 88  Hen.  8,  c.  9—8  A  9  Vict.  c. 
109— 17  A  18  Vict.  c.  88  841 

BAKEB. 

Sale  and  delivery  of  bread — ^Loaves  sold  and  weighed 
at  shop  in  customer's  presence — ^Delivered  at 
customer's  house  by  baker's  cart  at  customer's 
request— Cart  not  provided  with  beam  and  scales  659 

BANKBUPTCY. 

Notices  in  London  Gagette — Cuttings  from  OoMeite 
not  receivable  as  evidence  of  notice 209 

BASTABDT. 

Custody  of  infant   168 

Jurisdiction — Service  of  summons  in  ScotiMid — 
Bastardy  Laws  Amendment  Act  1872 804 

Service  of  summons — Jurisdiction  of  justices-^ 
Bastardy  Laws  Amendment  Act  1872 828 

Issue  of  summons  to  putative  father  by  a  justice  of 
the  peace  other  than  the  justice  to  whom  the 
application  was  made,  not  an  illegalil^  nullifying 
the  order 425 

Voluntary  witness — ^Befusal  to  answer  questions — 
Power  of  justices  to  commit  to  prison  under  sect. 
70  of  7  A  8  Vict.  c.  1^1 518 

Order  on  putative  father  obtained  by  guardians — 
Bight  of  mother  to  order  more  than  twelve 
months  after  birth  of  child  615 

BEEB  LICENCE. 

Consumption  oif  the  premises — C^und  of  refusal 
to  renew — Discretion  of  justices — 1  Will.  4,  c.  64 
—45  A  46  Vict.  c.  84 76 

BETTING  HOUSES  ACT  1853. 

"  Person  having  the  care  or  management  of  **  houses, 
Ac.  kept  for  gaming — ^Bicycle  match  868 

Place  kept  or  used  for  betting — ^Moving  about  in 
indosed  field  614 

BILL  IN  PABTJAMENT. 

Private  Bill  containing  clauses  imposing  burden  on 
rates — Expenses  of  opposing  Bill  properly  charged 
by  overseers  in  parish  accounts  494 


•  •• 

TIU 


MAGISTRATES'  GASES. 


SUBJECTS  OF  CASKS. 


BILL    OF  SALE. 

Fafming  stock  snbjeot  to — Odub  of  proof  of  consent 
of  bill  of  sale  holder — False  pretenoes — ^Repre- 
sentation of  ownership  page  592 


BIGAMY. 
Cohabitation — Continnanoe  of  doubtful — Presamp* 


tion  of  law 


209 


BIBMINGHAM  WATEBWOBKS  ACT   1855. 
(See  WaUr  Bate.) 

BIETH  SETTLEMENT. 
(See  Poor  Law,) 

BOND. 

Of  rate  collector — Default  of  collector — Loss  to  the 
parish—Negligenoe  of  overseers  105 

BBEAD. 

Sale  of — Baker  not  prcmded  with  scales  and 
weights — Deliverj  ^m  a  cart  at  customer's 
house  in  execution  of  preTions  order — 6  A  7  Will. 
4,  c.  37,  8.  7 452 

(See  Baksr,) 


BBEWING. 
Payment    of    duty — Exemption — Occupation 


of 


brewer  — Inland  Beyenue  Act  1880 157 

BRIDGE. 

BaOway  company  oonstruoting  bridge  over  a 
river  with  opening  span  not  bound  to  open 
bridge  for  a  barge  with  a  mast  that  could  be 
lowered   285 

BRISTOL    WATERWORKS  COMPANY    ACTS. 

(See  Waier  Rate.) 

BUILDINGS. 

General  line  of — Frontage  and  abutment — ICagis- 
trate*s  order — ^Architect's  certificate — Injunction 
to  restrain  demolition  of  buildings  projecting 
beyond  certified  line  165 

Right  to  prescribe  geneial  Jine  of,  after  coromeut^e- 
ment  of  building  —  Injunction  to  pnJl  down 
buildings, 086 

BURIAL  BOARD. 

Poor  rate  -Sect.  12  of  18  &  19  Vict.  c.  128,  not 
applioablA  to  a  di-trict  having  separate  burial 
ground,  but  not  separately  maintaining  its  own 
poor • 232 

District  having  a  separate  burial  board — 18  &  19 
Vict.  c.  128 '. 879 

BURNING  DEAD  BODY. 

Interfering  with  coroner — Jurisdiction  of  coroner 
— Misdemeanour 536 

BYE-LAW. 

Validity  of  -Playing  concertina  through  streets  of 
city  — Conviction  for 364 

Unreasonable,  under  Foct.  157  of  Publio  Health 
Act  1875 : 576 

CARETAKER. 

(5::eo  lUling  AcL.) 

CHURCH  RATES  ABOLITION  ACT  ISGf. 

r 

(See  Ecclesiastical  Laiv.) 


CLERK  TO  DISTRICT  LOCAL  BOARD. 

If  a  shareholder  in  a  gas  company  which  supplies 
gas  to  the  d' strict,  is  an  officer  "  Interested  in  " 
a  contract  made  with  the  board,  and  liable  to 
penalties  under  sect.  193  of  Public  Health  Act 
1875 page  493 

COHABITATION. 
(See  Bigamy.) 

COMMON  GAMING  HOUSE. 

Unlawful  gaming — Baccarat — Proprietary  club — 
Proprietor   341 

COMMON  LODGING  HOUSE. 
(See  Local  Board.) 

COlOnSSIONERS  OF  SEWERS. 

Powers  of,  to  take  land  for  improvements  u^der 
Metropolis  Improvement  Acts 252 

Liability  to  repair  sea  wall — Damage  caused  by 
extraordinary  tide — Evidence  of  liability — ^Pre- 
sentments— Commissioners  for  Levels  of  Fobbing 
owning  land  in  level — Interest 594 


COMPANY. 
Waterworks — In j  auction — Right  to  cut  off  supply 


— Insufficient  rate  tendered  in  advance 


526 


COMPANIES  ACT  1862. 

Penalty  for  not  forwarding  list  of  members  to 
Registrar  of  Joint  Stock  Companies — Continuing 
offence 207 

COMPENSATION  FOR  DAMAGE. 

Dispute  as  to  liabiHty—PubUc  Health  Act  1875...  430 
Damage  sustained  by  raising  level  of  street — Settle- 
ment  by  arbitration  —  Right  to  have  amount 
assessed  before  question  of  liability  determined  274 

CONSPIRACY. 
(See  Criminal  Law.) 

CONTAGIOUS    DISEASES    (ANIMALS)    ACTS 

1868,  1878,  1879. 

Rating — Market  tolls — TolU  for  foreign  animals 
landing  at  amarket  wharf 171 

Action  against  constable  for  wrongful  conversion 
of  oattie — Local  venue  —Notice  of  aetion   ...362,  525 

CONTRACTS  NOT   UNDER  SEAL. 

For  more  than  50^  not  valid  under  sect.  174  of 
PubUc  Health  Act  1875 224 

COPYRIGHT   (DESIGNS,  &c.)  ACT   1842 

Article  in  two  parts — Registration  mark  on  one 
partonly — Pii-acy  187 

CORRUPT    PRACTtCES  (MUNICIPAL    ELEC- 
TIONS)    ACT  1872. 

Election  court --Expenses  of  court — Order  as  to 
costs -Liability  of  borongh 98 

♦•  COUNTY  " 
Definition  of,  in  Highways  and  Locomotive  Act 
1878  and  Highway  Act  1872 448,  472 

CRIMINAL  LAW. 

Rape  -Child  between  twelve  and  thirteen  years  old 

—39  A  40  Vict.  c.  94 79 

Felonious  receiving — Bonds  stolen  from  a  British 
(      ship  in  a  foreign  river— Admiralty  jurisdiction...     79 


MAGISTRATES*  CASES. 


ix 


SUBJECTS  OP  CASES. 


libel — ^Newspaper — Charge  of  libel  not  contained 
in  original  enrnmons  withdrawn  before  police 
magistrate — Connte  Bubseqnently  added  to  indict- 
ment— Ckinsent  of  court — ^Vexatioiu  Indictments 
Amendment  Act  1867,  and  Newspaper  Libels  Act 
1881 page    87 

Extradition — "  Apprehension  " — ^Detention  of  person 
already  in  custody — Haheas  corpvs — Court  of 
Appeal — Jurisdiction 115 

Foreign  warrant — Warrant  of  committal — Snffi- 
ciency  of  description  of  offence — Extradition 
Act  1870— Treaty  with  France  1876   128 

Attempt  to  mnzder — Taking  a  pistol  from  pocket — 
Pistol  seized  by  bystander 158 

False  pretences — Preyions  conviction — ^Term  of 
penal  serntnde — Amendment  of  sentence  160 

Ffldae  pretence — Posting  letter  containing  pretence 
— Obtaining  money  thereby — Jurisdiction 280 

Larceny — Ringing  the  changee — Money  obtained  by 
atrick 281 

Confession — Admissibility  of  eyidence — ^Induce- 
ment to  confess  290 

"  Criminal  prisoner  "  within  the  meaning  of  Prisons 
Act  1865 291 

Husband  and  wife — ^Wife  indicted  for  stealing 
husband's  property — Admissibility  of  husband's 
evidence  811 

Indictment  for  reoeiving  goods  knowing  them  to  be 
stolen — ^Evidence  of  grnilty  knowledge 818 

Beceiving  stolen  property — Possession  of  other 
property  stolen  withhi  preceding  twelve  months  818 

Obtaining  goods  by  false  pretences — ^Necessity  for 
proof  that  goods  were  delivered  on  faith  of  false 
pretence  336 

Beceiving  goods  knowing  them  to  have  been  stolen 
— ^Evidence — Account  given  by  the  prisoner 887 

Abduction  of  child — ^Evidence  of  unlawful  detaining 
—24  &  25  Vict.  c.  100,  s.  25 389 

Conspiracy — ^joint  indictment  against  two — Con- 
viction of  one  only — New  trial 873 

Indecent  exposure — Public  place — Witnesses  of 
oBenoe  trespassing  at  time  of  commission — Place 
to  which  public  have  access,  but  not  legally 459 

Falsifloation  of  accounts — Making  and  concurring 
in  making  false  entry — ^False  memorandum 
handed  by  collector  to  employer's  cash  dork — 
88  A  39  Vict  c.  24 461 

Falw)  pretences — Obtaining  premium  on  insurance 
policy  by  suppression  of  material  faots — Mis- 
representation by  oondnct 462 

Bogae  and  vagabond — ^Frequenting  highway  with 
intent  to  commit  felony 498 

Murder — ^Extreme  necessity  of  hunger — ^Justifica- 
tion— Special  verdict — ^Formal  addition  to — CbT' 
iiorari 502 

Coroner — Intezf  erenoe  with — Obstruction  of  course 
of  justice — ^Burning  body  after  appointment  and 

before  inquest 536 

Larceny  by  bailee — Contract  by  infant— Hire  and 
purchase  system — ^Conversion  of  hired  goods 
during  bailment — Special  property 590 

False  pretences — Sale  of  farm  stock—Stock  subject 
to  bill  of  sale — Onus  of  proof  of  consent  of  bUl  of 
sale  holder  592 

CBIMINAL  LTJNATIC. 
Maintenance  of — Prison  Act  1877  132 

CBIMINAL    PBOSECUTION. 
( See  Libel. ) 

DAMAGE. 

Caused  by  extraordinary  tide— Liability  to  repair 
a  waU— Evidence  of  liability    395 


DEBIVATIVE  SETTLEMENT. 
( See  Poor  Law. ) 

DESIGNS. 

Copyright — Article  in  two  parts — ^Begistration  mark 
on  one  part  only — ^Piracy page  187 

DIVIDED      PABISHBS     AND     POOB      LAW 
AMENDMENT    ACf     1876. 

Settlement — Person  above  the  age  of  sixteen — 
Birthplace,  or  parent's  settlement  646 

(See  Poor  Law.,) 

DISTBICT  LOCAL  BOABD. 

Constituted  a  borough — Property  vesting  in  the 
borough    38 

DOCK  COMPANY, 

Diminution  of  profits  during  preceding  twelve 
months  is  evidence  of  alteration  in  value,  but  not 
sufficient  to  establish  an  alteration  within  the 
meaning  of  32  &  38  Vict.  c.  67,  ss.  46,  47 256 

Diminution  of  profits  during  preceding  twelve 
months  admissible  evidence  of  alteration  in 
rateable  value 376 

EAST  LONDON  WATEBWOBKS  COMPANY'S 

ACT   1858. 

(See  Company.) 

ECCLESIASTICAL  LAW. 

Local  Act — ^Bate  for  ecclesiastical  purposes — Con- 
tract for  valuable  consideration — Compulsory 
Chuzoh  Bates  Abolition  Act  1868  42 

ELEMENTAltY  EDUCATION  ACTS  1870  AND 

1876. 

Attendance  order — Bye-laws — Euforoement  of, 
where  parent  resides  in  union  extending  into 
several  counties — Jurisdiction  of  justices  24 

School-owning  dirtrict — Contributory  district — 
School  attendance  committee — Sharing  burden  of 
expenses *•* 

Child  prohibited  from  full-time  employment — Child 
above  the  age  of  thirteen — Attendance  order — 
Construction  of  statute ••  152 

Power  to  impose  home  lessons — Detention  of  child 
at  school  after  sohod  hours 475 

(See  Poor  Rate.) 

EXTEADITION    ACT  1870. 

Fugitive  criminal  subject  of  a  state  other  than  the 
state  requiring  his  surrender — ^Foreign-warrant — 
Sufficiency  of  warrant— Habeas  Corpus  Extra- 
dition Act  1870— Treaty  between  Great  Britain 
and  the  Netherlands 13 

Foreign  warrant — Crime  sufficiently  stated — Goods 
obtained  by  false  pretences  sent  tmm  one  country 
to  another — English  law  of  local  venae v  ■••     ^^ 

"Apprehension" — Detention  of  person  already  in 
custody — Court  of  Appeal — Jurisdiction — Hdbeae 
corptM  H** 

Treaty  with  France  1876— Foreign  warrant— Suffi- 
ciency of  description  of  offence — "  Fraud  by  an 
a«ent" 128 

EVIDENCE. 

Admissibility  of  parol,  to  explain  manifest  am- 
biguity in  voting  paper  at  municipal  election 427 


MAGISTRATES'   CASES. 


SUBJECTS  OP  CASES. 


FALS£  IHPHISONMENT. 

Notice  of  action — Larceny  Act — Inaocnraoy  as  to 
date  of  arrest — Yalidily  of  notice — 24  &  25  Vict. 
0.96 page    41 

FALSE  PBETfiNOES. 
(See  Criminal  Law.) 

FALSIFICATION  OP  ACCOUNTS. 

(See  Criminal  Law.) 

FELONIOUS  BECEIVING. 
(See  Criminal  Law.) 

FISHEEY  DISTEICT. 

Biver  Tyne — Tributary — Waterworks  roserroir — 
Certificate  of  Secretary  of  State — Salmon 
Fisheries  Acts  1861-1873— Freshwater  Fisheries 
Act  1878 143 

FISH-FBTINQ. 

Though  an  offencdye  business,  is  not  a  noxious  or 
oifensive  trade  within  the  meaning  of  sect.  112  of 
PubUo  Health  Act  1875 496 

FBESHWATEB  FISHEBIES  ACT   1878. 
(See  Fishery  District.) 

FUGITIVE  CnKIMINAL. 
(See  Ewtradiiion.) 

GAME. 
(See  Poaching.) 

GAMING. 

Bailway  carriage — ()pen  place  to  which  public 
have  access 97 

''  Person  having  the  care  or  management  of  "  house, 
&o.,keptfor — ^Bicycle matoh 368 

GASWOBKS  CLAUSES  ACT  1871. 
Conviction  for  laying  pipe  without  consent  of  under- 
takers— Notice — ^Absence  of  fraud  or  waste  600 

GENEBAL  LINE  OF  BUILDINGS. 
New  street — ^Vacant  site — House  at  comer  of  two 
streets — Order  of  magistrate — Service   515 

HABEAS  COBPUS  BXTBADITION  ACT 

1870. 

Fugitive  oriminal  subject  of  »  state  other  than  the 
state  requiring  surrender — Foreign  warrant — 
Suficiency  of  warrent — Treaty  between  Great 
Britain  and  the  Netherlands    13 

HASTINGS  LOCAL  ACT. 

Sdlvatkm  Army — ^Disturbance  of  public  peace — 
Singing,  shouting,  and  comet  playing  in  public 
stretts 418 

HIGHWAT. 

Vestry— Surveyots  of  highways— Flap  placed  in 
highway  to  protect  water  meter — Injury  caused 
by  dangerous    condition    of  flap — ^Liability   of 

vestry  37 

Highway  rate — Public  works  of  paving 74 

Urban  district — Pftrt  of  parish  excluded — Bepairs 
of  highways  in  excluded  part — ^Bates  for — ^High- 
way  Act  1835— Public  Health  Act  1875 184 


Dissolution  of  highway  district  under  sect.  39  of 
Highway  Act  1862— Effect  of  on  highway  board 
— ^Existence  of  highway  for  certain  purposes 
after  dis8olution---Juitice8  declining  to  hear 
respondents — Mandamu$  to  justiceB  to  hear  and 
determine  api>eal page  235 

Dissolution  of  highway  district — Continuance  of 
board — Order  obtained  by  board — ^Appeal  against 
such  order  251 

Turnpike  roads— Liability  to  repair— 41  A  42  Vict, 
c.  77,s.  13  262 

Liability  to  fence — Lands  abutting  on  the  highway 
— Botherham  Borough  Extension  and  Sewerage 
Act  1879 310 

Jurisdiction  of  justices — Highway  and  Looomotives 
(Amendment)  Act  1878 327 

Highway  Act  1835 — Local  authority — ^Expense  of 
diverting  highway — Employment  of  solicitor  by 
local  board  of  health 416 

Maintenance  of  main  roads — Contribution  by  county 
authority — Definition  of  word"  oounty  "in  High- 
ways Act  1878  and  Highway  Act  1862 448,  472 

Expiration  of  turnpike  trusts  in  1877 — ^Distum- 
piked  road — Cesser  of  turnpike  road — Contribu- 
tion from  county  to  repair — ^Newton  District 
Improvement  Act  1855 455 

Salary  of  clerk  to  highway  boazd,  paid  out  of  high- 
way or  school  board  fund,  although  oolleoted  as 
a  poor  rate,  no  disqualifioation  for  serving  as 
guardian 562 

Encroachment — ^Limitation  of  time  for  conviction 
— ^Annual  Turnpike  Acts  Continuance  Act  1865  586 

Main  road— Jload  ceasing  to  be  turnpike  road  after 
1870 — Order  declaring  road  ought  to  cease  to  be 
main  road — Highways  and  Locomotives  Amend- 
ment Act  1878    640 

Bepair  of  streets — Steam  rollers — Injury  to  gas- 
pipes — Statutory  rights 668 

Turnpike  road — Private  owners — Dedication  to 
public — ^Tolls — '*  Highway  repairable  by  the 
inhabitants  at  large  "    674 

HIBE  AND  PUBCHASE  SYSTEM. 

Contract  by  infant — Conversion  of  hired  goods 
during    bailment — Larceny — Special    property  590 

HOME  LESSONS. 

Master  of  board  school  not  authorised  by  Elemoa* 
tazy  Education  Acts  in  setting  lesoons  to  be  pre- 
paid at  home  by  the  children,  and  in  detaining 
child  after  school  hours  for  not  doing  them  475 

HOMICIDE  BT  NE(3ESSITT. 
(See  Criminal  Lavj.) 

HOUSES  IN  SUCCESSIOK. 
(See  Regisiraiion  of  VoUire,) 

HUSBAND  AND  WIFE. 

VfM^  chargeable  to  parish — Maintenance  by  htls- 
band — Payment  towards  cost  of  relief 286 

Wife  indicted  for  stealing  husband's  proper^ — 
Admissibility  of  husband's  evidence    311 

ILLEGAL    PBACTICE. 

Printed  placard  at  municipal  election  posted  with- 
out printer's  name — Order  of  High  Court  excus- 
ing illesral  practice,  there  being  no  want  of  good 
faith 534 

INCOME  TAX. 

Not  payable  in  respect  of  building  used  as  assize 
courts  and  police  stations — 16  &  17  Vict.  c.  84...  117 


MAGISTRATES^  CASES. 


SUBJECTS  OF  CASES. 


INDECENT  EXPOSUBE. 
(Sm  CrimvMl  Law.) 

INDXTBTBIAL     SCHOOLS      ACT     1866     AND 
A]£ENDMENT  ACT  1880. 

Child  under  fourteen  residing  in  a  house  frequented 
by  proetitntes  may  be  sent  to  an  industrial  school, 
though  living  with  her  mother  in  such  a  house  pag9  1 50 

INHABITED  HOUSE  DUTT. 

"Servant  or  other  person*' — Clerk  dwelUng  with 
family  and  servant  on  the  premises — Caretaker 
for  protection — ^Exemption   r 68 

Tenement  occupied  solely  for  busitiess — "Clerk" 
dwelling  in  the  house  forits  protection 64 

(See  Revenue.) 

INLAND  BEVENUB  ACT  1880. 
Brewing — Payment  of  duty — Exemption    157 

JEBYIS'S  ACT. 

Practice  —  Bule  for  mandamtu  —  Concurrent 
remedies — ^Applicant  in  person 429 

Compensation — Settlement  by  two  justices  of  the 
amount    442 

JUBISDICTION. 

Prisoner  properly  tried  and  convicted  in  England 
for  obtaining  money  by  false  pretence  by  means 
of  letter  posted  in  England  to  a  person  in 
France 280 

JUSTICES. 

Jurisdiction  of,  in  enforcement  of  bye-laws  under 
Elementary  Education  Act  1876 24 

Discretion  of,  to  refuse  to  renew  beer  licence 76 

JnrisdiotioQ  o^t  to  grant  Ucenoe  to  new  tenant  where 
former  occupier  neglected  to  apply — 9  Qw>,  4, 
c.  61,  s.  14  245 

Juriediotion  of,  m  bastardy— Service  of  summons — 
SnaniMy  Jurisdiction  (Process)  Act  1881 828 

Jvrisdiotiott  of,  to  make  an  order  upon  highway 
anthori^  for  repair  of  highwsys  under  41  A  42 
Vict  0.77  827 

Power  of,  under  sect.  70  of  7  &  8  Vict.  c.  101,  to 
commit  to  prison  witness  refusing  to  answer 
qnestionB  in  bastardy  proceedings 518 

Duties  of,  as  toenforoing  general  diBtriot  rate 567 

Bxaminatiton  of  lunatic  by — Order  sending  to 
a^hutt— 16  A  17  Tiot  e.  97 626 

LAKDLOBD  AND  TENANT. 

Deelaratian  by  lodger — Jurisdiction  of  magistrates 
to  make  an  order  for  the  restoration  of  ^be  goods 
—Lodgers'  Goods  Pioteotion  Act  1871 696 

LANDS  CLAUSES  ACT  1845. 

Compeosation — Settlement  by  two  justices  of  the 
amount— Time  442 

LABCENT. 

Binging  the  changes — Money  obtained  by  a  trick  281 
Embessdement — Sale  by  person  authorised  to  sell 
and  fraudulent  impropriation  by  him  of  the  price  813 

(See  Falte  Impritonmeni,) 

LABCENT  BY  BAILEE. 
(See  CrimMuU  Law,) 

UBEL. 

What   constttotes   blasphemous  —  Newspaper  — 

in  tiie  proprietor  .< 197 


Criminal  prosecution — Criminal  information — Fiat 
of  Director  of  Public  Proeeontions pag9  540 

(See  Criminal  Lano.) 

LICENCE. 

To  sell  excisable  liquors — Occupier  about  to  quit 
premises  neglecting  to  apply  for  licence — New 
tenant  or  occupier 245 

Licensed  premises — Constable's  demand  to  enter 
— ^Excise  licences  only — ^Bight  to  refuse  entry  ...  807 

Appeal  to  quarter  sessions — Off  licence — Licensing 
Act  1828— Wine  and  Beerhouse  Act  1869— Beer 
Dealers'  Betail  Licences  Act  1880— Amendment 
Act  1882 176 

Sunday  Closing  (Wales)  Act  1881— Six-day  lioenoe  227 

Selling  liquor  at  unlicensed  place — Wife  licensed — 
Husband  taking  liquor  to  an  unlicensed  house  to 
be  raffled  for — ^Whether  husband  an  admissible 
witness    410 

Selling  intoxicating  liquor  to  a  drunken  person — 
Conviction  for — Knowledge  of  condition  of  cus- 
tomer     414 

LIOHTHOUSE. 
Bateability  of,  to  poor  rate — Beneficial  occupation  491 

LOCAL  BOABD. 

Powers  of — "New  streets*' — ^Bringing  forward 
bmldings— PubUo  Health  Acts  1848  and  1875— 
Local  Government  Acts  1858  and  1861  83 

Sewers — ^Adjoining  local  sewers — Increaseof  sewage    98 

Common  lodging-house — Beaolution  to  register — 
38  A  89  Vict.  0.  55 563 

Besign^tion  of  members — ^Number  less  than  quorum 
— ^Transaction  of  business  by — ^FiUiug  up  vacan- 
cies— Lapse  of  bourd — ^Aots  done  by  irregularly 
constituted  board  686 

LOCAL  GOYEBNMENT  ACTS  1858  AND  1861. 
*'  New  streets  " — ^Bringing  forward  buildings    83 

LODGEBS'  GOODS    PBOTECTION  ACT  1871. 

The  protection  afforded  by  the  Act  does  not  extend 
to  the  occupation  of  premises  for  business  pur- 
posesonly  367 

LONDON  GAZETTE. 

Oattings  from,  not  receivable  as  evidence  of  notice 
in  bankruptcy * 209 

LUNATIC. 

Examination  of,  by  justices— Order  sending  to 
a^lum— 16  A  17  Vict.  c.  97    626 

MAINTENANCE  BY  HUSBAND   OF  PAUPEB 

WIFE. 

(See  Poor  Law,) 

MANDAMUS. 

To  justices  to  hear  and  determine  appeal  fronl 
quarter  sessione  after  dissolution  of  highway  dis* 
trict 235 

To  metropoHtau  poUoe  magistrate  to  state  a  case — 
Meaning  of  **  street  *' — Questions  of  fact  and  of 
law   829 

Befnsal  of  justices  to  hear  case— Bule  to  show  cause  888 

Practice — ^Betum  of  unconditional  compliance- 
Plea  to— Bnles  of  Supreme  Court  1883 392,  440 

MABKET. 

Tolls  for  foreign  animals  landing  at  a  market 
wharf— Conti^us  Diseases  (Animals)  Acts  1869 
and  1878 171 


MAGISTRATES'  CASES. 


SUJUECTS  OF  CASES. 


MERCHANT  SHIPPING  ACT  1854. 

"  Beneficial  oceopfttioii "  of  lighthoose  —  Assesa- 
meDt  to  pcor  rate — ^Part  of  tower  used  as  tele- 
graph statioii  P^V^  ^7 

HEBSET  DOCKS  ACTS. 
(See  Poor  Rate.) 

METALLIFEBOUS  MINES  BEGULATION  ACT 

1872. 

(See  Mine.) 

METBOPOLIS  IMPBOVEMENT  ACTS. 

Powers  of  ConuniBsionera  of  Sewers  to  take 
lands  for  improTements  —  Owner's  right  of 
pre-emption    252 

Widening  street — Partof  bnilding  required — Power 
of  restry  to  take  whole 670 

METBOPOLIS    MANAGEMENT     ACTS      1855 

AND   1862. 

Paring  expenses — New  street  on  bridge  o?er  rail- 
way— ^Land  bounding  or  abating  on    32 

Metropolitan  main  drainage — Injunction — Sewers — 
Increase  of  sewage 93 

General  line  of  bnildings — Old  buildings — Injunc- 
tion to  restrain  demolishing  buildings  projecting 
beyond  certified  line  165 

Person  interested  in  contract  made  with  vestry 
ceases  to  be  member  of  restry — ^Action  for  penal- 
ties     250 

"New  street" — Land  bounding  or  abutting  on — 
Paying  expenses .^ 266 

'*  Soil,  rubbish,  or  filth  '* — Sweeping  mud  into  sewer  330 

Local  goremment — "  General  line  of  buildings  " — 
Jurisdiction  of  magistrate  —  Street  —  Bow  of 
houses  331 

Telephone — Overhead  wires — Injunction — Property 
of  district  board  in  street — Meaning  of  words 
"vest"  and  "street"   332 

"  General  line  of  buildings  " — Jurisdiction  of  magis- 
trate— Architect's  decision — Certifieate  of  archi- 
tect conclusive    467 

Order  under  seal  of  district  board  requiring  over- 
seers to  levy  rate — ^Validity  of  rate 476 

General  line  of  buildings — New  street — ^Vacant  site 
— Order  of  magistrate — Beduction  into  writing...  515 

Foundations — Site — Bemoval  of  matter  below  level 
of  bottom  of  foundations — 41  ft  42  Vict.  c.  32  ...  602 

"  General  line  of  buildings  " — Effect  of  certificate 
of  superintending  architect  619 

Ambulance  station — Public  building — ^Notice  to  dis- 
trict surveyor — Deposit  of  plans  and  sections 657 

MINE. 

"  Skip  "  or  open  box — ^Miners  using  skip  without 
cover — Offence  against  Metalliferous  Mines  Begu- 
hition  Act  1872  133 

MUNICIPAL  COBPOBATION  ACTS  1835  AND 

1882. 

Election  petition — Amendment  of  petition — Juris- 
diction of  High  Court 193 

Validity  of  bye-law — Conviction  for  playing  concer- 
tina through  streets  of  city  364 

Election  of  town  councillors — Four  candidates 
elected — Three  only  petitioned  against — Mayor's 
allowance  of  objections  appealed  against  420 

Evidenoo — Voting  paper — ^Admissibility  of  parol 
evidence  to  explain  manifest  ambiguity  in 42  7 

Town  councillor — Besignation — Withdrawal    566 

Election  of  councillors — ^Nomination  paper — Signa- 
ture of  assenting  burgess — Inaccurate  description 
on  bnrgess-roll    644 


Municipal  election  —  Four  vacancies  —  Petition 
against  three  only  of  the  candidates  lellnmed 
on  a  ground  affecting  validity  off  the  whole 
election    J^ag^   665 

MUNICIPAL  ELECTIONS. 

Election  court — ^Expenses  of  court — Court  of  record 
— Order  as  to  oosts — Liability  of  borough-* 
Certificate  of  oommissioners  of  Treasury    98 

Nomination  paper — Situation  of  property  in  respect 
of  which  nominating  burgees  is  enrolled  on  bur- 
gess roll   179 

Nomination  paper — Statement  of  name  of  candidate 
— Situation  off  property  in  respect  of  which 
nominating  burgees  is  enrolled  on  boigese-roll  296 

Four  vacancies — ^Petition  against  three  sucoesafui 
candidates — Subscription  to  several  nomination 
papers — Objections  improperly  allowed 531 

Illegal  practice — ^Printed  placard  poeted  without 
printer's  name — No  want  of  good  faith — Excuse 
by  High  Court 534 

MUBDEB,  ATTEMPT  TO. 
(See  CrifMMuil  Xai0.) 

NEW  BUILDINGS. 

Conviction  for  erecting  without  notice — ^Public 
Health  Act  1875  403 

NEWSPAPEB    LIBEL  AND  BEGISTBATION. 

Blasphemous  libel — ^What  constitutes — Criminal 
intention  in  proprietor 196 

Fiat  of  Director  o^  Public  Prosecutions — Criminal 
information 540 

(See  Crimi'MiX  Law.) 

"NEW  STBEETS." 

Powers  of  local  board — ^Bringing  forward  buildings 
— PubUc  Health  Acts  1848  and  1875— Local 
Government  Acts  1858  and  1861     83 

NEWTON    DISTBICrr    IMPBOVEMENT    ACT 

1855. 

(See  HighMHiyt.) 

NEW  TBIAL. 

Grounds  for  granting — ^Admissibility  of  eridenoe — 
Costs  of  previous  trial  47 

NOMINATION  PAPEB. 

In  municipal  election,  invalid,  not  being  in  the 
form  set  forth  in  sehedule  to  the  Municipal 
Elections  Act  875  179 

NUISANCE. 

Pollution  of  stream  by  sewage — Prescriptive  right 
to  use  sewer — Bural  sanitary  authority — 
Biparian  proprietor    1 

Iron  company — Accumulation  of  cinders  within 
sect  91  of  Public  Health  Act  1875,  though  not 
injurious  to  health 147 

Erection  of  urinal — ^Alteration  by  local  authority 
of  level  of  street  —  Injunction  —  Compensa- 
tion      588 

Chimney  sending  forth  black  smoke — Furnace  con- 
structed to  consume  smoke  617 

OVEBSEEES. 

Status  and  duties  of—  Not  entitled  to  oppose  Bill  in 
Parliament  and  charge  costs  of  opposition  upon 
poor  rate — Not  trustees  for  the  poor,  but  statut- 
able officers  with  duties  to  keep  parish  books, 
collect  ratej,  &c 241 


MAGISTRATES'   CASES. 


Xlll 


SUBJECTS  or  CASES. 


Expenses  of  opposmg  private  BUI  whioh  wonld 
have  imposed  a  burden  on  the  rates,  properly 
charged  by  overseers  in  pariah  aooonn^    . . .  po^e  494 

l^ot  justified  in  refusal  to  alter  valuation  list,  on 
account  of  omission  of  Union  Assessment  Com- 
mittee to  give  notice  of  their  meeting     529 

PABLIAMENTABY  ELECTION. 

Assault — Power  to  exclude  member — Justification 
— Jurisdiction  of  courts  of  law    109 

Begistration  of  voters — Borough  vote— Description 
of  quaJification — Sufficiency  of,  under  Bepresenta- 
tion  of  People  Act  1867 — ^Power  of  revising  barris- 
ter to  amend  description   816 

Franchise — County  vote — Occupiers  list  of  voters 
— Description  of  qualification — ^Power  of  amend- 
ment —  "  Tenement "  —  "  Dwelling  house  "  — 
ParliamentKry  and  Municipal  Begistration  Act 
1878      694,  696 

Borough  voter — ^Inhabitsnt  Occupier — Chmibridge 
and  Oxford  boroughs — Booms  in  college — ^Break 
of  residenoe — Beform  Act  1882  —  Cambridge 
Award  Act  1856  (local  Act) 697 

Occapation  franchise — ^Industrial  trainer  of  work- 
house— Bestrictions — Master  living  in  same 
house  —  Bepresentation  of  the  People  Act 
18S4 700 

Borough  voter — Parochial  relief — Disqualification —  701 

Borough  voter — ^Beceipt  of  alms  as  occupier  of  alms- 
hoose — ^DisquaUfioation 702 

Occupation  franchise — Soldier  living  in  barracks  by 
virtue  of  service — ^Inhabiting  seperate  rooms  in 
block — Soldier  of  rank  inhabiting  other  rooms 
in  Mune  block  704 

Soldier  living  in  barracks  by  virtue  of  service — 
Occupying  separate  room — ^Break  of  residence — 
Actual  or  constructive  inhabitancy 709 

Beviflion  of  lists — Bevising  barrister's  power  of 
ameaidment — Description  of  qualification — Houses 
in  succession — Omission  of  one  of  three  houses 
oooupied  successively 607 

Mistake  in  nature  of  qualification — ^Mistake  in  de> 
Boription  of  qualification 612 

PAVINa  EXPENSES. 

Bight  of  action  for — Towns  Improvement  Clauses 
Aotl847 7 

New  street  or  bridge  over  railway — ^Land  bounding 
orabnttiDgon — ^Parapet  wall  32 

PAUPEB   BEMOYAL. 
(See  Poor  Law,) 

PAUPEB  SAILOB. 
(See  Foot  Lcmo.) 

PAUPEB    SETTLEBfENT. 
(See  Poor  Law,) 

POACHING. 

Act  for  prevention  of  (25  &  26  Vict.  c.  14)-—Pcrson 
seen  by  constable  with  rabbits  in  posession  on 
highway — ^Flight  of  accused — Seizure  of  rabbits 
SOO  ymrda  from  highway — ^Validity  of  information 
and  conviction  under  sect.  2 673 

POOB  LAW. 

Bamoval  of  pauper-— Settlement  by  residenoe  under 
sixteen  yean  of  age — Derived  settlement — 
39  A  40  Vict.  c.  61 11 

Derivative  settlament — ^Birth  settlement — ^Wife, 
and  children  under  sixteen — Father  having 
acquired  no  settlement— Divided  Parishes  and 
Poor  Law  Amendment  Act  1876 69 


Settlement^Uogitimate  pauper — Idiot — Beaidence 
for  three  years— Divided  Funshes  Act  1876  pag$  126 

Bemoval — Wife  and  children — ^Derivative  settle- 
ment of  husband  and  father — Divided  Parishes 
and  Poor  Law  Amendment  Act  1876  189 

Pauper  lunatic — Married  woman — Bemoval  to 
husband's  settlement — Consent  of  husband — 
Wife  certified  to  be  proper  person  to  be  kept  in 
workhouse 229 

Wife  chargeable — Payment  by  husband  towards 
cost  of  relief — Limit  of  amount  to  be  ordered  ...  236 

Settlement— Illegitimate  child  under  sixteen — 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876 819 

Paupers  deemed  to  be  settled  in  the  parish  in  which 
th^  were  bom,  witMng  the  meaning  of  39  &  40 
Vict.  c.  61,  s.  35 320 

^ife  chargeable — Maintenance  by  husband — Pay* 
ment  towards  cost  of  relief — Amount  to  be 
ordered    ...  322 

Settlement  by  residenoe — Pauper  a  sailor  in  the 
mercantile  marine,  and  without  any  independent 
home 355 

Select  vestry — Workhouse  and  industrial  schools — 
Power  to  pay  Boman  Catholic  clergyman  for 
religious  instruction 371 

Delay  in  going  to  trial — Proceedings  prosecuted 
with  due  diligence — Poor  Law  Boards  (Payment 
of  DebU)  Act  1859    393 

Settlement  by  residenoe— Child — Divided  Parishes 
and  Poor  ^>\w  Amendment  Act  1876  509 

SettlGTuent  by  residence  —  Pauper  a  sailor — 
:l )  &  40  Vict.  c.  61 623 

Settlement — Person  above  the  age  of  sixteen — 
Birthplace,  or  parent's  settlement — Divided 
Parishes  and  Poor  Law  Amendment  Act  1876  ...  646 

P(X)B  LAW  OBDEB  1867. 
Power  under,  to  pay  Boman  Catholic  clergymen  for 
religious  ministrations 871 

PCK)B  BATE. 

Buildings  occupied  by  corporations  for  public 
purposes^Bestriction  on  profits — ^Bateable  value    54 

Assessment  of  bookstands  at  railway  stations 128 

Bill  in  Parliament  casting  burden  on  poor  rate — 
Overseers  opposing  Bill  by  authority  of  vestry — 
Bight  of  overseers  to  oppose  Bill  and  charge 
costs  on  poor  rate 241 

Owner  rated  instead  of  occupier — 50  G^eo.  3,  c.  12 — 
House  let  at  greater  rent  than  201. 243 

Telegraph  company — Bateability  of  overhead  wires 
— 48Eli«.o2 857 

Bateability  of  telephone  wires,  poles,  and  attach- 
ments    « ••••  889 

Lighthouse — ^Tower  of  Ughthouse  used  as  telegraph 
station — ^Beneficial  occupation— Mersey  Docks 
Acts 491 

School  board — Lands  owned  or  rented  by  the  school 
board— Elementaiy  Education  Act  1870. 522 

Salary  paid  out  of  poor  rate — Disqualification  of 
guardian— 5  &  6  Vict.  c.  57—Clerk  of  highway 
boazd— (Tlerk  of  school  board— Not  disqualified  562 

Telephone  wires,  poles,  and  attachments — Occupa- 
tion—Bateability   597 

Appeal — ^Notice — ^Valuation  list  amended  by  assess- 
ment committee — ^Appeal  without  further  notice 

against  rate  on  amended  valuation  list 658 

(See  Burial  Board.) 

PBACJTICE. 

It  is  irregular  to  make  invidual  members  of  an  in- 
corporated vestry  defendants  for  the  sole  purpose 
of  making  them  psy  costs 161 

Municipal  election  petition — ^Amendment  of  petition 
—Jurisdiction  of  High  Court   193 


MAGISTRATES'  CASES. 


SUBJECTS  OF  CASES. 


Appeal — Gam  itated  pomiAiit  to  agreement  and  to 
jndge'a  order — ^Decinon  of  Qoeen's  Beneh  is  an 
"order"  within  the  meaning  ol  the  Jndieatore 
Act  1873,  8.19    page  901 

Befnaal  of  jnstiees  to  hear  caae — ^Biiie  to  ahow 
eanae — MandamuB 888 

If  ondamita — ^Retom  ci  nnoonditioiial  oompliaiMie 

Flea  to— Bolea  of  Supreme  Conrt  1888 802 

Betnm  of  nnoonditional  oomplianoe  to  writ  of  man* 
ilomiM— Roles  of  Supreme  Court  1883  440 

PRISONS  ACT  1877. 

Land  purchase  hj  prison  anthority  before  Act — 
Vesting  of.  land  in  Prison  CommissionerB  35 

Kaantenanoe  of  criminal  lunatic 182 

Superannuation  of  oflcers — Liabilitj  of  county  for 
—Priaons  Act  1877  174,  281 

Superannuation — Compensation — ^Apportionment...  432 

PRIVATE  THEATRE. 

Public  performance  of  stage  plays  without  Hoence — 
Performances  for  a  charity  289 

PROJECTDfa  BUILBING. 

Continuing  offence — Limitation  of  snmmazy  remedy 
—38  &  39  Vict.  c.  55 21 

PUBLIC  HEALTH  ACTS  1848  AND  1875. 

Nuisance— Pollution  of  stream  by  sewage — Pre- 
scriptire  right  to  use  sewer— Rural  sanitary 
authority — ^Riparian  proprietor    1 

District  local  board  constituted  a  borough — Pro- 
perty Testing  in  the  borough — ^Right  to  transfer 
Bank  Annuities 38 

Houses  "adjoining  or  abutting"  on  a  street — ^No 
accesstostreet— 38&  39  Vict  C.55   55 

Highway  rate — Public  works  of  paying 74 

Powers  of  local  board — ^'^New  streets" — ^Bringing 
forward  buildings 83 

Sewers — ^Metropolitan  main  drainage — Increase  of 
sewage — ^Injunction  93 

Expense  of  paring  street — ^i^ypeal  to  local  goTem- 
ment  authority  134 

Nuisance — Iron  company — ^Accumulation  of  cinders 
.  within  sect.  91  of  PnbUc  Health  Act  1875,  though 
not  injurious  to  health 147 

Heat  unfit  for  food  of  man — ^Exposure  for  sale — 
Seizure  after  sale— Liability  of  seller 168 

Urban  district — ^Part  of  parish  excluded — ^Bates  for 
repairs  of  highways  in  excluded  part 184 

ConTession  into  "newstreef^ — Sufficient  evidei^ 
of  intention 203 

Summary  proceedings  against  owners  to  recorer 
expense  of  works  under  sect.  150 — ^Road  or  street 
— ^Definition  of  "street"  in  sect.  4-TFinding  of 
fact  by  justices  ' 213 

Contract  not  under  seal  —  Corporation  —  Urban 
Sanitary  Authority    224 

Compensation — Settlement  by  arbitration — Right 
to  have  amount  assessed  before  question  of 
liability  determined 274 

Urban  authority — Expense  of  repairing  street — 
Payment  by  mistake — ^Action  for  money  reoeired 
—Appeal    277,  294 

By-laws — ^Notice  of  intention  to  erect  new  build- 
ings and  send  plans — Conyiction  for  erecting  new 
buildings  without  notice  403 

Compensation  for  damage  —  Arbitration  —  Hie 
question  of  liability  should  be  raised  in  an  action 
on  the  award  430 

Local  board  of  health—Premises  beyond  limit  of 
district — ^Agreement  for  connecting  sewer — 
Drainage  of  houses  to  be  hereafter  erected  444 


Sewer — ^Hade  for  ^nirate  profit — ^Drain  intended 
to  be  connected  with  hooses  bnOt,  though  not 
Tested  in  local  aothority,  is  a  **  sewer  "  within  the 
definition  in  sect  4  of  Public  Health  Act 
1875 page  474 

Sewering  priyate  street— Cost  exceeding  50i. — Con- 
isaet  not  under  sea]  Reeoynry  d  amonnt 
apportioned  from  frontagers 479 

Penal  action — OIRcer  of  board — **  Conoemed  or 
interested  in"  a eootnet 403 

Noxious  or  offensiye  trade — Business  of  fish-frying  496 

Waterooorse— Meaning  of  word'' aewer" 560 

Qeneral  district  rate — Case  stated  by  jnsticee — 
Duties  of  justices  as  to  enforcing  general  district 
rate 567 

Coninet  not  under  sesl — RatiUcation — Officer 
interested  in  contract  —  Effect  jdC  statutory 
penalty    570 

Local    goyemment — ^Urban    sanitary  anthoitty — ' 
Bye-laws  unreasonable — ^Width  and  constructicn 
of  new  street 576 

Erection  of  vrinal— Nuisance— Alteration  by  local 
authority  of  leyel  of  street — Interference  with 
adjoining  owner's  right  of  access  to  prenusea 
abuttinccn  street— Lijunotion — Compensation...  588 

Chimney  sending  forth  blaok  smoke — Furnace  oon- 
structedto  consume  smoke 617 

Unsound  meat — ^Punishment  of  offender — Admisi- 
bility  of  eyidenoe  of  unsoundness  before  justice 
empowered  to  conyiot  050 

Turnpike  road— Private  owners— Dedication  to 
puUio— "  Street "— "  Hi^way  vspairaUe  by  the 
inhabitants  at  huge  "    674 

Building  line — ^Right  to  prescribe  after  commence- 
ment of  building — ^Injunction  to  puU  down 
buildings 686 

PUBLIC  HOUSE. 

Licence  to  sell  excisable  liquors — Occupier  about  to 
quit  promisee — Neglect  to  apply  for  licence — 
9  Geo.  4,  c.  61,  s.  14  245 

RAILWAYS  CLAUSES  ACTS  1845  AND  1863. 

Bridge  with  an  opening  span — Detention  of  yessel 
— ^Barge  with  mast  which  could  be  lowered   285 

Settlement  by  two  justices  of  amount  of  compen- 
sation for  lands  in  juriously  affected    442 

RAPE. 
(See  Criminal  Law,) 

RATING  ACTS. 

Liability  to  be  rated  for  relief  of  the  poor — Care- 
taker— Servant— ^Jenant  211 

Assessment — ^Appeal — Agreement  to  pay  old  rates 
— Order  of  judge— Jurisdiction  298 

Water  rate — Basis  of  assessment — Annual  yalue — 
Rateable  value   271 

Poor  rate— Lighthouse — ^Part  of  tower  used  as  tele- 
graph station — '* Beneficial  occupation" — ^Mer- 
chant Shipping  Act  1854  407 

Validity  of  rate — Order  under  seal  of  district 
board  requiring  overseers  to  levy  rate    ....479 

Duties  of  jnstioes  as  to  enforcing  general  district 
rate 567 

Poor  rate — Notice  of  objection — Valuation  list 
amended  by  assessment  committee-^Appeal  with- 
out further  notice  against  rate  on  amended  valu- 
ation list 653 

.     RECEIVINQ  STOLEN  GOODS. 

Eridenceof  guilty  knowledge 31i5 

Guilty  knowledge — Possession  of  other  property 
stolen  wiUiin  preceding  twelve  months   318 

(See  Crmiindl  Lqm,) 


MAGISTRATES'  CASES. 


SUBJECTS  OF  CASES. 


HE6ISTBATI0N  OF  YOTEBS. 

Parliamentaxy — Berisioii  of  lists — ^Berising  bur* 
rister's  powvr  of  amendment — Desoription  of 
qnaliflottUon — ^Houses  in  snooession p<ige  607 

Mistske  in  nfttnre  and  in  desoription  olt  qudifiea- 
tion  612 

(See  ParUameht) 

EEVENTJE. 

Inhftfaiied  honse  dutj — Bnsiiiess  premises — Care- 
taker a  widow,  her  son  sleeping  on  premises  for 
increased  safe^ — ^Liabiliij  to  duty — Customs, 
&o.  Acts  1878  and  1881    599 

HEVISING  BABBISTEB. 

P^ywer  of,  to  amend  desoription  of  qnaliftoation 
under  sab-aeot  12  of  sect  28  of  41 A  42  Yiot  o.  26  216 

BIYEB  TTNE. 

Waterworks  reservoir  not  a  tribntary  of — Certifl- 
eate  of  Secretary  of  State 143 

BOaXTE  AKZ>  VAGABOND. 
(See  Criminal  Law,) 

BULES  OF  SUFBEME  CODBT  1883. 

Betom  of  nnoondttional  compliance  to  a  writ  of 
momdamic*— Flea  to— Praotioe 440 

SALE  OF  FOOD  AND  DBXTGS  ACTS  1875  AND 

1879. 

Tradesman  supplying  different  article  from  that 
demanded  by  purchaser 641 

(See  Adult&ratiMi.) 


SALMON 


i:i:i;h:<  iDK 


ACTS  1861  TO  1878. 
(See  Fishery  District) 


SALYAHON  ABMT. 

UnlAwfol  assembly — ^Assembly  of  persons  for  lawful 
purpose — ^Knowledge  by  them  that  such  assembly 
woidd  cause  others  to  commit  a  breach  of  the 
peace — Liabilxty  for  such  breach y 

Disturbance  of  public  peace — Singing,  shouting, 
and  comet  playing  in  public  streets — Hastings 
Local  Act 413 


58 


SEA  WALL. 

Damage  caused  by  extraordinary  tide — Liability  to 
repair — ^Eridence  of  liability — Ckymmisskmers  for 
Leyela  of  Fobbing  owning  land  in  lerel — ^Interest  594 

SETTLEMENT  OF  PAUFEB. 
(See  Poor  Lom.) 

SEWEBS. 

Drain  intended  to  be  connected  with  houses  built, 
though  not  Tested  in  local  authority,  is  &  "  sewer  " 
within  the  definition  in  sect.  4  <rf  Public  Health 
Act  1875 474 

Meaning  of  word — ^Watercourse — ^PuUic  Health 
Act  1875 560 

Liability  to  repair  a  sea  wall — ^Damage  oaused  by 
eztraordinary  tide — Evidence  of  liability — Pre- 
sentmenta— 3  &  4  WiU.  4,  c.  22  395 


SEIM  MILK. 
Adulteration — Deficiency  of  butter  fat 

SPECIAL  VEBDICT. 
(See  Crinvinnl  Laic.) 


530 


STAGE  PLATS. 

Keeping  a  house  for  public  performance  of — Per- 
formances for  a  charity — 6 &7 Vict. c. 68, 8. 2  page  289 


STEAM  BOLLEBS. 

Injury  to  gas  pipes — Bepair  of  streets — Statutory 
rights  ....! 


668 


8TBEET. 

CouTersion  into  ''new  street" — Intention — Suffi- 
cient eridence  of — ^Looal  GoTemment  Act  1858 — 
PubUo  Health  Act  1875 208 

Definition  of  "  street "  in  sect.  4  of  Public  Health 
Act  1875 218 

Expenses  of  paying — ^Liability  of  adjoining  owners 
— Towns  ImproYcment  Clauses  Act  1 847  301 

Meaning  of — ^Metropolis  Local  Management  Act  1 855 
— ^Metropolis  Management  Amendment  Act  1862  329 

(See  Highway,) 

SUMMABY  JXJBISDICTION  ACT  1879. 
Justices  sitting  as  a  court  of  summary  jurisdiction 
have  power  to  state  a  case  arising  out  of  an 
application  under  sect.  33 567 

SX7NDAT  CLOSmG  (WALES)  ACT  1881. 

"Sunday"— Christmas  day  and  Good  Friday— 
Six-day  licence   * 227 

SUPEBANNUATION  ACT  1859. 

Oompensp  ion  to  goyemor  of  prison — ^Apportion- 
mont — Jpeoial  minute   432 

Prisons — liability  of  county  for  superannuation  of 
officers. 174 

TELEGBAPH  COMPANY. 
Bateability  of  oTerhead  wires— 43  Ells.  c.  2 357 

TELEPHONE. 

OTerhead  wires — Injunction — ^Property  of  district 
board  in  street — ^Meaning  of  words  "  rest "  and 
"street" 382 

BateabiHty  to  poor  rate  of  oyerhead  wires,  poles, 
and  attachments 389 

BateabUity  to  poor  rates  of  wires,  poles,  and  attach- 
ments—Occupation   597 

TOWN  COUNCILLOBS. 

Besignation— Withdrawal — DeoUration  of  Tacancy  566 
Election  of — Nomination  paper — Signature  of  assen- 
ting burgess — ^Inaccurate  description  on  burgess- 
roll— Municipal  Corporations  Act  1882 644 

TOWNS  IMPBOVEMENT  CLAUSES  ACT. 

Bight  of  action  for  paving  expenses — 20  A  21 
Vict.  c.  xxxvii.— 27  A  28  Vict.  o.  83    7 

"  Street " — ^Expenses  of  paving  footpath— Liability 
of  adjoining  owners  661 

TBEATT  WITH  FBANCE  1876. 

Extradition — ^Foreign  warrant — Sufficiency  of  de- 
scription of  offence. 128 

TUBNPIKE  ROADS. 

Brought  within  area  of  borough  do  not  become 
*'  main  roads  "  so  as  to  render  county  rates  liable 
for  half  the  expense  of  repairing  them   262 

Private  owners — Dedication  to  public — ^ToUs — 
"Street"— "Highway  repairable  by  the  inhabi- 
tantsat  large" 674 

TTNE,  BIVEB. 
(See  Fishery  DieMct.) 


XVI 


MAGISTRATES'  CASES. 


SITBJKCTS  OF  CASES. 


VAGBANT  ACT  AMENDMENT  ACTS. 

Gaming — Bailway  oarxiage — Open  place  to  which 
public  have  aoodM pctge    97 

Idle  and  disorderly  persons — Men  on  strike  ool- 
leoting  alms  for  fellow-workmen — 5  Geo.  4,  c.  83  305 

VALUATION  (METROPOLIS)  ACT  1869. 

Supplemental  valoation  list — ^Alterations — Dock 
company — Diminntlon  of  profits 256,  367 

VESTBY,  8UBVEY0BS  OF  HIGHWAYS. 

Liability  of,  for  injnry  caused  by  dangerous  con- 
dition of  flaps  placed  in  highway 87 

Incorporated  under  Metropolii  Management  Act 
1855 — Irregular  to  make  LadiTidutd  members 
defendants  for  the  sole  purpose  of  making  them 
payoosts. 161 

By  sect.  54  of  Metropolis  Management  Act  1855, 
person  interested  in  contract  made  with  vestry    . 
ceases  to  be  a  member  250 

VEXATIOUS    INDICTMENTS  AMENDMENTS 

ACT  1867. 

(See  Criminal  Law.) 

UNION  ASSESSMENT  COMMITTEE. 

Meeting  to  hear  objections — Notice  to  orerseers — 
Dnty  of  overseers  to  amend  yaluation  list 529 

UNSOUND  MEAT. 

Punishment  of  offender — ^Admissibility  of  evidence  of 
unsoundness  before  justice  empowered  to  convict  650 

UEBAN  SANITAEY  AUTHOEITY. 

Unreasonable  bye-law  under  sect.  157  of  Public 
Health  Act  1876 576 

(See  PubUe  Health.) 


WATEE  BATE. 

Basis  of  assessment — ^Bent — ^Annual  value — Gross 
value — Bateable  value  pay«    90 

Basis  of  assessment — Annual  value — Gross  value — 
Bateable  value — General  Assessment  Act  1836 
—Waterworks  Clauses  Act  1847—18  A  19  Vict 
c.  cxciii 2C 

Bent — ^Basis  of  Assessment — ^Annual  value — Bate- 
able value — Valuation  (Metropolis)  Act  1869 — 
7Geo.  4,c.  cxl 2S 

''Annual  rent" — Houses  let  to  weekly  tenants — 
Deduction  for  "voids** — Owner  paying  rates — 
Birmingham  Waterworks  Act  1855 220 

Basis  of  assessment — Annual  value — ^Bateable 
value    271 

Basis  of  assessment — Bent — Annnal  value — Dwell- 
ing-house occupied  partly  for  domestic  and  partly 
for  trade  purposes — Premium  paid  in  respect  of 
licensed  premises   572 

Gross  sum  assessed  to  the  poor  rate — Ghross 
estimated  rental — Water  supplied  for  domestic 
purposes — ^Dwelling-house  with  garden  attached 
— ^Bristol  Waterworks  Company  Acts 579 

WATEBWOBKS  CLAUSES  ACT  1847. 
(See  Company.) 

WATEBWOBKS  EESEBVOIE. 
Not  a  trlbutazy  of  river    143 

WILD  BIBDS  PBESEBVATION  ACT  1880 
Authority  of  owner  or  occupier  of  land 557 

WBONGFUL  CONVEESION  OF  CATTLE. 

Constable  sued  in  respect  of  acts  done  under  the 
Contagious  Diseases  (AnimalB)  Act  not  entitled 
to  local  venue  or  notice  of  action    552 


M    (^ 


REPORTS  OF  ALL  THE  CASES 


DBOIDBB  BT  THB 


Snpnempe  (kaxt  ai  ^v&umkxt 


BKLATING  TO  THB 


LAW    ADMINISTERED    BY    MAGISTRATES 


AND  TO 


PAROCHIAL  AND  MUNICIPAL  LAW. 


Ox.  OP  App.] 


Attobnbt-Gbvbsal  v.  Guabdiajts  op  Dokkibg  Uniok. 


[Ot.  op  App. 


S^VL'fmz  €mxl  of  liiptotitrt 


COURT     OF    APPEAL. 


SITTINGS  AT  LINOOLN'S  INN. 

March  22  and  24, 1882. 

(Before  Jbssel,  M.B.,  Ootion  and  Lindley,  L  JJ.) 

Atiob:nbt-Gbnbbal  v.   Guabdianb   op  DoKKDro 

Union,  (a) 

NwUanee—FolhiHon  of  stream  by  sewage — Tre- 
eeripHve  right  to  tue  sewer — Rural  sanitary 
atdhorUy — Biparian  proprietor — PuhUc  Heai& 
Ad  1875  (38  f  39  Viet.  c.  55,  ss,  13,  26. 

Flaini^,  (he  ovmer  of  land  hounded  by  a  stream, 
into  which  was  discharged  a  sewer  within  the 
district  of  a  rural  samtary  authority,  alleged 
that  the  sewer  was  vested  in  the  sanitary 
authority,  that  the  sewer  was  being  used  not  only 
by  persons  who  had  a  prescriptive  right  to  die- 
charge  their  drains  into  it,  btU  by  persons  toho 
had  no  such  right,  and  that  such  user  had  become 
a  pvhlic  and  private  nuisance,  which  was  con» 
stanthf  increaevng,  Ke  prayed  an  injunction  to 
restrain  ihe  defendarUs  from  causing  or  per* 
mittina  the  sewage  of  the  district  to  be  conveyed 
through  the  sewer  into  the  stream,  other  than 
sewage  so  conveyed  by  prescriptive  right  before  the 
commencement  of  the  action. 

It  was  in  evidence  that  the  defendants  had  been 
endeavouring,  ever  since  the  passing  of  the 
Fublic  EecMh  Act  1872,  to  provide  a  system  of 
drainage  for  the  district,  but  hitherto  toithout 
success. 

Held,  assuming  the  above  allegations  {which  the 
defendants  denied)  to  be  true,  that  the  plaintiff  had 
no  right  to  an  injunction,  and  decision  of  Hall, 
V.O.  affirmed. 

Inasmuch  as  the  defendants  could  not  prevent 
owners  with  prescriptive  rights  from  using  ihe 
sewer,  and  eonsequeatly  cculd  not  stop  up  the 
sewer  as  against  them,  the  court  would  not  order 
the  defendants  to  put  an  end  to  a  nuisance  which 

(a)  Beported  by  E.  S.  Boohs,  Esq.,  Barrlster-at-Law. 
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they  could  only  put  an  end  to,  if  at  all,  by 
bringing  an  injunction  oGtion. 
GloBBop  v.  The  Heston  and  Isleworth  Boord  of 
Health  (40  L.  T.  Bep.  736 ;   12  Oh.  Div.  102) 
followed. 

This  was  an  appeal  from  a  deoision  of  Hall,  Y.G. 

The  plaintiff  and  relator,  John  Groft  Deverill, 
was  the  owner  and  oconpier  of  a  dwelling  hoase, 
Btablee,  gardens,  meadow,  and  appartenances  in 
the  parish  of  Dorking  (the  popolation  of  which  in 
1851  exceeded  5000),  bonnaed  on  the  north  by  a 
stream  flowing  from  west  to  east  called  the  Fipp 
Brook ;  on  the  east  by  the  river  Mole,  into  which 
the  Fipp  Brook  flows;  on  the  soath  by  the 
grounds  of  another  house ;  and  on  the  west  by  a 
public  thoroughfare  called  Fizham-lane.  The 
plaintiff  and  his  family  had  lived  in  this  house  for 
upwards  of  ten  years.  The  tpwn  of  Dorking  lies 
to  the  south-west  of  the  plaintiff's  house. 

On  the  17th  Jan.  1879  the  action  was  commenced 
by  the  Attorney-General  at  the  relation  of  the 
putintiff,  against  the  Guardians  of  the  Poor  of 
the  Union  of  Dorking,  who  are  the  sanitary 
authority  for  the  district ;  and  the  statement  of 
claim,  wnich,  as  amended,  was  delivered  on  the 
12th  Deo.  1879,  alleged  that  the  sewage  of  the 
entire  town  of  Dorking  and  of  a  large  portion  of 
the  parish  was  discharflred  by  sewers  and  drains 
into  the  Fipp  Brook,  injuriously  affecting  the 

gurity  of  the  water  to  such  an  extent  that  the 
ouses  on  the  northern  outskirts  of  the  town  were 
rendered  unwholesome,  and  that  the  air  was 
impregnated  with  an  odour  injurions,to  the  public 
health ;  that  the  house  of  a  miller  was  rendered 
almost  uninhabitable  by  the  state  of  the  water; 
and  that  the  plaintiff  and  his  family  were  most 
injuriously  aff'ected  by  the  state  of  a  pond  called 
the  Pixham  Mill  Pond,  which  was  fed  by  the  Pipp 
Brook,  it  being  the  practice  to  dam  up  the  water 
at  night  after  the  mill  had  ceased  working,  and 
to  let  the  water  flow  down  in  the  morning  fit 
which  time  particularly,  it  was  stated,  the  \ 
of  sewage  down  the  stream  was  intolerable.  '-  ae 
statement  then  alleged  that  the  defendants 
had  used  since  the  passing  of  the  Health  Act 
1875,  and  "  now  used "  the  said  sewers  for  the 
purpose  of  oanying  sewage  into  the  Pipp  Brook ; 
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that  since  1875  new  hoases  had  been  erected 
within  the  diatrict  in  constantly  increasing 
nnmbersy  from  which  the  sewage  was  being 
discharged  through  newly-constmoted  drains  into 
the  old  sewers  vested  m  the  defendants;  that 
the  persons  by  whom  soch  oonneotions  were 
made  had  not  acquired  any  prescriptiye  right  to 
throw  into  the  sewers  any  sewage  or  filthy  water ; 
and  that  the  public  nuisance  and  private  injury 
would  increase  unless  restrained  by  the  court. 

The  claim  was  for  an  injunction  to  restrain  the 
defendants  from  causing  or  permitting  the  sewage 
or  filthy  water  of  the  town  or  parish  of  Dorking, 
or  any  part  thereof,  to  be  conv^ed  through  the 
sewers  or  drains  within  the  sanitary  district  of 
Dorking  (other  than  sewage  or  filthy  water  so  con- 
veyed by  prescriptive  right  before  the  commence- 
ment of  the  action)  into  the  Fipp  Brook  or  into 
the  said  ponds  or  lakes  (fed  by  the  same  brook) 
unless  and  until  such  sewage  and  filthy  water 
was  sufficiently  purified  and  deodorised  so  as  not 
to  create  a  nuisance. 

By  an  amended  statement  of  defence,  delivered 
on  tne  25th  May  1880,  the  defendants  denied  that 
the  whole,  and  said  that  only  a  portion  of  the 
sewaee  of  Dorking  was  discharged  into  the  Pipp 
Brook,  inasmuch  as  a  grreat  number  of  houses 
in  Dorking  were  drains  by  means  of  cesspools. 
They  denied  that  they  had  used,  or  were  using, 
any  sewers  or  drains  for  the  purpose  of  carrying 
sewage  into  the  bropk,  and  said  tiiat  the  sewers 
and  drains  now  in  existence  had  been  used 
for  a  great  number  of  jrears,  and  before  the 
house  occupied  by  the  plaintiff  was  built;  that 
the  lessee  of  Pipp  Brook  Mill  had  recently 
taken  a  fresh  lease  of  the  premises,  and  continued 
to  reside  with  his  family  in  the  house  attached  to 
the  mill  without  inconvenience,  and  denied  the 
&ct  of  there  being  any  nuisance. 

They  farther  said  that  in  1876  they  had  pro- 
moted a  scheme  for  conveying  the  sewage  of  the 
town  on  to  land  in  the  adjoining  parish  of  Mickle- 
ham,  but  the  scheme  met  with  so  much  opposition 
that  it  had  to  be  abandoned  after  costing  the 
defendants  nearly  lOOOZ. ;  that  the^  were  now,  in 
conjunction  with  the  adjoining  parish  of  Leather- 
head,  applying  to  the  Local  Government  Board  to 
constitute  a  district  known  as  the  Dorking 
Special  Drainage  District,  and  the  parish  of 
Leatherhead  into  a  united  district  for  the  purpose 
of  carrying  out  a  system  of  sewerage  under  the 
provisions  of  sect  279  of  the  Public  Health  Act 
1875 ;  that  such  application  was  made  on  the  27tJ^ 
Nov.  1878,  and  was  still  before  the  local  board  for 
consideration. 

They  further  said  that  there  were  no  sewers 
whatever  vested  in  the  defendants.  The  sewer 
referred  to  in  the  statement  of  claim,  and  all  other 
sewers  and  drains  in  the  district  were  either 
private  sewers  made  by  private  persons  under 
private  roads,  or  drains  vested  in  or  under  the 
control  of  authorities  having  the  management  of 
roads  not  being  local  authonties  under  the  Public 
Health  Act  1875,  and  over  which  the  defendants 
had  no  control 

The  defendants  had  made  no  connection  with  any 
public  sewer,  and  they  had  no  power  to  prevent 
owners  or  occupiers  from  making  connections  with 
or  using  the  sewers.  If  any  nuisance  was  created, 
which  &e  defendants  did  not  admit,  the  plaintiff 
ought  to  proceed  against  the  persons  who  made 
connections  with  and  used  the  sewers.  Defendants 


did  not  admit  that  the  houses  had  no  prescriptive 
right  to  send  their  sewase  into  the  brook,  ana  said 
that  such  question  could  only  be  tried  by  proceed- 
ings  against  the  owners  or  occupiers. 

Issue  was  joined  by  a  reply  delivered  on  the 
10th  June  1880. 

It  was  in  evidence  that,  amongst  the  bye-laws 
"made  and  adopted  by"  the  guardians  of  the 
Dorking  Union,  was  one  which  required  every 
person  erecting  a  new  building  to  construct  evei7 
drain  of  suitaSe  material,  "and  shall  cause  such 
drain  to  be  properly  connected  with  the  sewers." 

On  the  12th  Jan.  1881  the  action  came  on  to 
be  heard  before  Hall,  Y.G. 

Kay,  Q.G.,  Bohinson,  Q.O.,  and  Latham,  for  the 
relator  and  plaintiff. — ^This  sewer  is  vested  in  the 
defendants.  By  the  43rd  section  of  the  Pnblio 
Health  Act  1848  (11  A  12  Vict.  c.  63)  all  sewers 
were  vested  in  the  Local  Board  of  Health.  By 
the  3rd  section  of  Nuisances  Acts  Oonsolidation 
Act  1855  (18  A  19  Vict.  o.  121),  the  local 
autiiority,  in  places  where  there  is  no  local 
board  of  healtn,  council,  body  of  trustees,  or 
commissioners,  was  to  be  the  highway  board; 
and  by  sect.  22  of  the  same  Act,  the  local  authority 
had  authority  to  msike  sewers,  and  keep  them 
in  repair.  By  sect.  2  of  the  Nuisances  Removal 
Act  1860  (23  &  24  Vice.  c.  77)  the  board  of 
guardians  of  the  poor  were  made  the  local 
authority  to  execute  the  Act;  and  by  sect.  3  of 
the  same  Act  the  Highway^  Board  was  continued 
so  long  as  it  employed,  or  joined  with  other  looal 
authorities  in  employing,  a  sanitary  inspector. 
The  17th  section  of  the  Public  Health  Act  1866 
(29  A  30  Yict.  c.  90)  repealed  the  last  mentioned 
section,  and  transferrea  the  powers  of  the  hig4i- 
way  board  to  the  nuisance  authority,  which  by 
sect.  15  was  defined  to  mean  any  authority 
empowered  to  execute  the  Nuisances  Bemoval 
Act.  Then,  bv  the  Public  Health  Act  1875  (38  & 
39  Vict.  c.  55),  all  sewers  are  (sect.  13)  vested  in 
the  locHBkl  authority,  to  whom  are  given  (sects.  15, 
16)  powers  of  maintaining  and  making  sewers; 
and  by  sect.  17,  nothing  in  the  Act  authorises 
any  local  authority  to  "  use  "  any  sewer  or  drain 
for  the  purpose  of  conveying  sewage  into^  any 
natural  stream  or  watercourse,  until  it  be  purified. 
So  that  in  1879,  when  this  action  was  oom- 
menoed,  the  sewers  were  vested  in  the  defendants. 
A  highway  board,  under  the  Acts  of  1855  and  1860, 
though  they  could  not  prevent  persons  who  had 
once  drained  into  a  sewer  from  continuing  to 
drain,  into  it,  yet  could  be  ordered  to  prevent 
fresh  commumoations  bdng  made  with  their 
sewers : 

il^c^mey-GfeneraS  v.  Richmond,  14  L.  T.  Bep.  N.  S. 
396;  li.  Bep.  2  Eq.  306. 

The  defendants  say  they  have  made  no  sewer; 
but  they  are  allowing  an  increase  of  nuisance, 
and  even  creating  such  increase,  by  compelling 
new  houses  to  be  drained  into  the  sewer.  Thus 
the  case  is  brought  within  the  definitions  laid 
down  in  Olossop  v.  HeaUm  and  Isleworth  Local 
Board  (40  L.  T.  Bep.  N.  S.  736;  12  Oh. 
Div.  102). 

WHUam  Pearson,  Q.G.  and  F.  HawJcins  for  the 
defendants.  —  This  sevrer  is  not  vested  in  the 
defendants.  The  plaintiffs  have  mixed  up  the 
Acts.  There  are  three  classes  of  statutes — the 
Highway  Acts,  the  Public  Health  Acts,  and  the 
Nuisances  Bemoval  Acts— entirely  separate.    By 
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the  Highways  Aot  1835  (5  &  6  Will.  4,  o.  50)  the 
duty  was  thrown  upon  parishes  of  appointing  a 
enrreyor,  who  was  to  have  power  (sect.  67)  to 
make  and  cleanse  gutters,  drains,  and  water 
conrses,  except  (sect.  18)  in  parishes  of  a  popala- 
tion  of  over  5000,  where  a  hiehway  board  might 
be  nominated  and  elected  by  the  vestry.  In  tais 
instance  a  highway  board  was  elected  by  the 
Vestry  of  Dorking.  By  the  Highways  Aot  1862 
(25  &  26  Vict.  c.  61),  the  justices  were  empowered 
to  form  highway  districts,  but  such  districts  were 
not  (sect.  7)  to  mclade  any  place  under  the  super- 
intendence of  any  highway  board,  and  the  pro- 
perty, powers,  and  duties  already  vested  in  the 
snrveyor  were  (sect.  11)  to  remain  vested  in  him. 
Sect.  7  of  the  Act  of  1862  was  repealed  by  the 
Highways  Act  1878  (4.1  &  42  Yiot.  c.  77),  the  old 
highway  board  under  the  Act  of  1835  ceased, 
highway  districts  were  made  (sect.  3)  as  far  as 
possible  coincident  with  rural  sanitary  districts, 
and  the  rural  sanitary  authority  became  (sect.  4) 
the  highway  board .  The  result  of  the  Acts  is  that 
the  rights  of  the  old  highway  board  of  Dorking 
were  transferred  to  the  Dorking  District  Board, 
but  no  property  vested  in  any  of  these  boards.  It 
has  been  argued  that  by  the  Public  Health  Act 
1848  all  sewers  were  vested  (sect.  43)  in  the  local 
board  of  health.  But  that  section  only  applies 
where  a  petition  has  been  presented  (sect.  S)  and 
a  local  board  formed.  By  tne  Sewage  Utilisation 
Act  1865  (28  &  29  Vict.  c.  75)  the  vestiy  was  made 
the  sewer  authority,  and  might  (sect.  4)  construct 
sewers.  This  was  the  first  creation  of  a  sewer 
authority,  except  under  the  Nuisances  Act  .1855. 
By  that  Act  nothing  was  vested  in  the  sewer 
authority,  and  the  sewer  authority  had  nothing  to 
to  do  with  the  poor  law  guardians.  The  Public 
Health  Act  1866  emboaied  the  provisions  of 
former  Acts  relating  to  public  health  and 
nuisances  removal,  but  separated  them  into  two 
parte.  The  sewer  authority  remained  (sect.  3)  the 
vestry;  and  any  owner  or  occupier  was  empowered 
(sect.  8)  to  empty  his  drains  into  the  sewer  of  the 
sewer  authority ;  and  then,by  the  Sewage  Utilisation 
Act  1867  (30  &  31  Vict.  c.  113),  the  sewer  authority 
was  (sect  2)  to  mean  the  same  as  in  the  Aot  of 
1865.  Hius  far  the  guardians  of  the  poor  had 
nothing  to  do  with  sewerage.  Then  came  the 
Nuisances  Bemoval  Acts.  By  the  Nuisances  Act 
1848  (11  A  12  Vict.  o.  123),  the  guardians  of  the 
poor  may  (sect.  3)  summon  for  nuisances ;  and,  by 
the  Oonsolidation  Act  1855  the  highway  board  (in 
this  case)  were  made  (sect.  3)  the  local  authority, 
but  this  had  nothing  to  do  with  the  vesting  of 
sewers,  only  with  the  removal  of  nuisances. 
The  local  authority  had  power  (sect.  22)  to  con- 
struct sewers,  but  only  under  certain  circum- 
stanoes.  There  being  the  Nuisances  Bemoval 
Aot  1860  (23  &  24  Vict.  c.  77),  the  guardians  of 
the  poor  were  for  the  first  time  in  dbtricts  like 
the  present  made  (sect.  2)  the  local  authority ;  but 
nothing  was  vested  in  them.  The  Public  Health  Act 
1866  only  vests  (sect.  17)  in  the  guardians  the 
powers  of  the  Nuisance  Bemoval  Acts.  The  case 
of  JUomey-Oeneral  v.  Richmond  was  decided  in 
Murch  1866,  before  the  passing  of  the  Public  Health 
Act  1866,  and  merely  decided  this — that  the  Homsey 
Highway  Board  having  constructed  the  sewer, 
were  liable  to  an  injunction.  By  the  Sanitary 
Act  1868  (31  A  32  Yiot  c.  115),  the  term  "  sewer 
authority  "  was  defined  (sect.  2)  to  be  the  same  as 
in  the  Sewage  Utilisation  Act  1865 ;  that  is  to  say, 


the  vestry;  and  the  powers  of  the  "nuisance 
authority "  were  (sect.  4)  made  to  cease,  so  that 
the  guardians  of  the  poor  ceased  to  be  the  nuisance 
authoritv.  Then  came  the  Public  Health  Act 
1872  (35  A  36  Vict.  c.  79),  whereby  the  guardians 
of  the  poor  are  made  (sect.  5)  the  rural  sanitary 
authority,  and  certain  powers  and  duties  are 
(sect.  8)  transferred  to  the  guardians  for 
the  first  time.  [Hall,  V.O.  —  Then,  at  all 
events,  the  powers  over  sewers  were  transferred 
to  the  guardian.]  As  to  sewers,  only  the  powers 
under  the  Sewage  Utilisation  Acts.  [Hall, 
V.CJ.— Is  not  that  everything?]  No;  for 
all  other  powers  of  the  ''sewer  authorit7,"  the 
vestry  remain.  Nothing  has  ever  been  done  by 
the  guardians,  and  no  property  was  vested  in 
them.  By  the  Public  Health  Act  1875,  sewers  are 
(sect.  13)  vested  in  the  local  authority  (here,  no 
doubt,  the  guardians  of  the  poor),  but  with  certain 
exceptions,  and  the  effect  of  sects.  4  and  13  is  to 
except  sewers  made  by  the  old  Highwa;^  Boards. 
It  was  to  meet  the  di£Blculties  occasioned  by 
Attomey'General  v.  Richmond  that  the  proviso 
was  inserted ;  so  that  sects.  15  to  21,  relating  to 
the  repair  of  sewers,  and  the  powers  of  owners  or 
occupiers  to  drain  into  sewers,  do  not  apply  to  this 
case.  The  defendants  have  nothing  to  do  with 
the  increase  during  the  last  twenty  years.  The 
principle  of  Oloseops  case  is  in  our  favour.  This 
IS  the  first  attempt  to  bring  a  rural  authority  into 
court  in  respect  of  sewage.  Until  rural  sanitary 
authorities  were  created,  there  were  highway 
authorities,  and  it  was  not  intended  that  their 
powers  should  be  vested  in  the  rural  authorities. 
It  is  otherwise  in  urban  districts  when  there  are 
local  boards  of  health.  Limited  powers  were 
given  to  the  highway  surveyors,  because  the  high- 
way drains  had  got  to  be  used  as  sewers ;  but 
they  were  ancUla^  only.  This  is  the  first  attempt 
to  obtain  an  injunotion  without  showing  any 
specific  wrongful  act  by  the  body  assailed.  The 
mere  enactment  of  bye-laws  is  not  enough, 
unless  damase  is  actually  proved.  The  sewers 
are  not  vested  in  us ;  but  if  thoy  are,  it  is  not 
proved  that  we  ever  made  a  sewer  or  used  a  sewer, 
or  made  a  communication  with  a  sewer. 

Rohineon  in  reply. 

Hall,    V.G.  —  Assuming   the    sewers    to  the 
vested    in    the    defendants,    my   judgment    is 
in    their   favour.     The   case   of  the   mformant 
and   plaintiff   is   founded  upon   the   defendants 
having,   as    the    informant    and    plaintiff    say, 
acted   under   the    Public  Health  Aot   by  user 
of  the   sewer   without  the  sevrage  being  freed 
from    noxious    matter.     The    defendants    deny 
any  user  by  them  of  the  sewers.    The  statement 
of  claim  sets  out  a  bye-law  made  by  the  defen- 
dants, which  is  as  follows :  I  need  not  stop  to  read 
it.     The  bye-law,  it  is  said,  shows  user  of  the 
sewers  by  the  defendants,  or  such  acting  in  refer- 
ence to  the  drain  and  sewers,  as  renders  them 
liable  to  be  restrained  as  asked ;  and  as  to  this 
being  an  alternative  case  put  forward  by  the 
statement  of  claim,  I  give  no  opinion ;  but  I  shall 
treat  it  as  being  so*     The  bye-law  makes  pro- 
vision as  to  the  mode  of  constructing  drains,  and 
connecting  them  with  the  sewers,  but  does  not 
authorise  any  unlawful  user  of  a  sewer.    Further, 
it  is  one  of  many  bye«laws,  and  does  not,  I  think, 
establish    that    the    defendants  have   used    the 
sewers,  or  so  acted  in  reference  to  them  as  to 
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render  them  liable  to  be  restrained,  as  asked  in 
the  statement  of  olaim,  or  to  the  Ihnited  extent 
asked  at  the  bar,  namely,  from  allowing  any 
further  connections  to  be  made  without  the  sewage 
being  freed  from  noxious  matter.  Hie  judgment 
of  Cotton,  L.J.  in  the  case  of  Cflossop  v.  Tlie 
Heston  imd  Isleworth  Local  Boa/rd  shows  what  is 
meant  by  user  in  the  17th  section  of  the  Act; 
and  I  think  it  would  be  at  variance  with  the 
judgment  in  that  case  to  hold  that  the  making 
of  the  bye-laws  was  user  actual,  or  if  that  would 
suffice,  constructive,  of  the  sewers.  Upon  the 
whole  I  think  the  present  case  is  governed  by 
the  case  of  Olossop  v.  The  Heeton  and  Isleworth 
Local  Boa/rd^  in  which  case  it  is  to  be  observed 
that  the  sewers  were  vested  in  the  defendants. 
In  the  case  of  The  Attorney' General  v.  Richmond^ 
the  predecessors  of  the  defendants  had  made  a 
sewer,  and  the  defendants  were  actually  using  it. 
The  information  and  action  therefore  are  dismissed 
with  costs. 
The  relator  and  plaintiff  appealed. 

March  22. — H.  Davey,  Q.G.  and  Latham  for  the 
appellants. — If  the  defendants  allow  their  sewers 
to  be  used  so  as  to  create  a  nuisance  they  can  be 
restrained.  The  defendants  are  private  owners  of 
the  sewer,  and  they  cannot  be  permitted  to  use 
it  so  as  to  create  a  nuisance.  In  addition  to  the 
authorities  above  mentioned  were  cited 

Ooldsmid  v.    The  Tunbridge   WelU  Improvement 

Commieeioneri,  U  L.  T.  Bep.  N.  S.  154 ;  1  Ch.  Div. 
d4d; 
Attorney 'OeneralY.Leedt  Corporation,  22  L.  T.  Bep. 

N.  S.  880 ;  L.  Bep.  5  Ch.  App.  588 ; 
Attorney-General  t.  Colney  Hatch  Lunatic  Asylvm, 

19  L.  T.  Bep.  N.  S.  44 ;  L.  Bep.  4  Ch.  App.  147 ; 
Attomey-General  r.  Coekermouth  Local  Board,  80 

L.  T.  Bep.  N.  S.  590 ;  L.  Bep.  18  Eq.  172. 

W,  Pearson,  Q.O.  and  Vaughan  Hawkins,  for 
the  respondents,  were  not  called  upon. 

lfarc%24 — Jess£L,M.B. — This  court  is  bound,  as 
the  court  below  was  bound,  by  the  decision  in  the 
case  of  Olossop  v.  The  Heston  and  Isleworth  Local 
Board,  and  oven  if  I  differed  in  opinion,  which  I 
do  not,  from  the  conclusions  arrived  at  by  the 
Court  of  A|)peal  in  that  case,  I  should  be  bound 
to  decide  this  case  in  aocordanoe  with  it  unless  I 
saw  some  sabstantial  difference.    As  it  appears 
to  me  there  is  no  substantial  difference  whatever ; 
indeed,  I  will  go  further,  and  say  that  there  is  no 
tangible  difference,  if  I  may  use  such  an  expres- 
sion.   As  I  understand  the  case  of  Olossop  v.  The 
Heston  and  Isleworth  Local  Board,  there  were 
sewers  vested  in  the  defendants,  the  local  board, 
and  I  will  assume  for  this  purpose  (and  we  have 
not    heard    the  respondents)  that   the    sewers 
in  this  case  are  vested  in  the  guardians,  or  that 
they  were  vested  in  them  at  the  time  when  this 
action  was  brought.    There  is  a  good  deal  to  be 
said  no  doubt  about  the  coiistruction  of  the  Acts ; 
but,  speaking  for  myself,  if  there  is  nothing  else 
to  be  relied  upon  than  that  which  was  pointed, 
out  during  the  argument,  I  should  think  that  it 
was  so,  but  I  give  no  definite  opinion,  as  it  is  not 
necesaarv.    I  will  assume  it.     I^ow  it  was  ud- 
doubtedw  so  in  the  case  of  the  lodbl  board  in  the 
case  of  Olossop  v.  The  Heston  and  Isleworth  Local 
Board,    In  tnat  respect  therefore  the  two  cases 
are  alike.    In  the  next  place  it  is  admitted  here 
and  was  proved  there  that,  as  regards  a  large 
portion   of   the    sewers,  there   are  prescriptive 
rights,  that  is,  that  there  are  a  vast  number  of 


persons  who  have  the  right,  having  used  the 
sewer  for   more    than   twenty   years,    to  send 
their  drainage  down   the   sewer.     In   this  case 
the  main  sewer  was  made  more  than  twenty- 
four   years   ago,    and   it    has    been    used   ever 
since,  and  largely  used.    In  the  case  of  Olossop  v. 
The  Heston  and  Isleworth  Local  Board,  it  appears 
that  one  of  the  sewers  had  been  used  certainly 
from  the  time  of  Oliver  Cromwell,  if  not  before, 
and  therefore  it  was  a  very  old  sewer  indeed — 
subject  to  a  question  whether  another  sewer  had 
not  been  substituted  for  it  under  the  power  of  the 
Act,  which  was  paCssed  expressly  with  reference 
to  the  persons  having  a  prescriptive  right — ^that 
is,  a  right  to  use  the  substituted  sewer  as  they 
had  used  the  old  sewer.    In  that  respect  the  two 
cases  are  alike.    In  the  next  place,  it  is  the  same 
as  Olossop* s  case  in  that  it  is  a  case  of  gradual 
increase  of  nuisance.    That  is,  in  addition  to  the 
persons  who  have  prescriptive  rights,  inhere  are  a 
great  many  people  who   have   no   prescriptive 
rights,  who  drain  their  houses  into  this  sewer, 
and  by   reason  of   that  additional  sewage  the 
nuisance  to  the  plaintiff's  stream  is  very  much 
increased.    Here  again  I  have  not  gone  through 
the  evidence  with  much  care.    I  have  looked  at 
it  slightly  only,  but  that  is  the  impression  pro- 
duced upon  my   mind;   and  that,  so  far,  is  in 
favour  of  the  appellant.    It  appears  to  me  that  it 
is  a  similar  case  to  Olossop*s  case,  although  it 
does  not  appear  distinctly  from  the  report.  .  The 
time  that  elapsed  has  not  been  so  great  in  this 
case;    but  the  same  point  has  occurred.     The 
defendants  say  that  in  order  to  construct  a  new 
system  of  drainage,  which  is  what  they  ought  to 
do,  and  what  they  intend  to  do  when  they  can, 
they   must   acquire   land;    and   they  have    en- 
deavoured to   acquire   land,  but   unfortunately 
thev  have  not  been  successful.     They  are  still 
making  further  endeavours  which  they  hope  will 
be  successful.    Now,  upon  that  point,  I  think 
it  is  as  well  to  show  what  they  have  done. 
The  action  in  the  present  case  was  commenced 
on  the  17th  Jan.  1879.    That  being  the  position 
of  matters,  what  happened  was  this :  The  Public 
Health  Act  came  into  operation  on  the  lObh  Aug. 
1872,  and  as  earlv  as  in  October  of  that  year  the 
defendants  employed  Sir  Joseph  Bazalgette  to 
report,  and  he  did  report  in  jDecember  of  that 
year.    They  found  a  difficulty  in  dealing  with  his 
report  because  they  thought  that  the  sewer  did 
not  comprise  the  whole,  and  consequently,  after  a 
great  d^  of  deliberation,  they  applied  in  Dec. 
1874  to  the  Local  Government  Board  to  make 
them  a  new  drainage  district.   The  Local  Govern- 
ment Board  do  not  seem  to  have  hurried  them- 
selves, for  it  was  not  until  Feb.  1877  that  the 
request  was  complied  with.    During  the  interval 
they    emploved   another    engineer,    Mr.    Birch, 
and  he  told  them  to  get  twelve  acres  of  land 
to  make  the  sewage  works.    They  gave  notices 
accordingly,   whereupon    the  Local  Government 
Board  directed  one   of   their  inspectors  to  hold 
an   in(][uiry   under  the  Local  Government   Act. 
This    inquiry   took    place,    but   they    were    so 
strongly  opposed  that  their  oounsel,  Mr.  Michael, 
advised  them  not  to  contest  it  further,  but  to  give 
it  up,  and  try  to  get  some  other  power.    We  are 
told  by  the  affidavit  that  these  abortive  proceedings 
cost  the  defendants  upwards  of  lOOOL    Therefore 
they  were  in  earnest.   Then  they  started  again,  and 
after  they  got  the  new  power,  the  Local  Govern* 
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ment  Board,  in  Jane  1878,  api)ointed  a  committee 
to  confer  with  the  representatives  of  the  parish  of 
Leatherhead  as  to  a  joint  scheme,  and  they  made 
another  application  on  the  27th  Nov.  1878  to  con- 
stitute the  Dorking  Special  Drainage  District  and 
the  parish  of  Leatherhead  a  united  district.  In 
the  month  of  Not.  1879,  this  action  having  been 
brought  in  Jan.  1879,  the  Local  Government 
Boara  directed  an  inquiry  to  be  held  before  Mr. 
Arnold  Taylor  upon  tne  application,  and  he  made 
an  adverse  report,  and  thereupon  the  board 
declined  to  proceed  with  the  matter  farther  until 
a  portion  of  the  parish  o{  Leatherhead  was  consti- 
tuted a  special  drainage  district,  and  now  such  last- 
mentioned  special  drainage  district  having  recently 
been  formed,  the  application  of  the  defendants  i? 
still  before  the  Local  Government  Board  tor  con- 
Rideration.  Then  they  go  on  to  say  in  their  affi- 
davit that  they  have  by  every  means  in  their  power 
sought  to  obtain  suitable  land  for  the  reception 
of  the  sewage,  but  without  success,  and  they  are 
now,  in  addition  to  the  above-named  application  to 
the  Local  Grovemment  Board,  seeking  tne  advice  of 
their  engineer,  Mr.  Birch,  as  to  an  alternative 
scheme  to  be  proceeded  with,  should  such  applioa* 
tion  be  refased.  They  are  not  neglecting  to  put 
their  general  powers  into  execution  any  more  than 
the  defendants  were  in  the  case  of  Qlosaop  v.  The 
HeaUm  and  Isleworih  Local  Board,  I  especially 
mention  this  because  I  do  not  wish  it  to  be  inferred 
that,  if  these  public  bodies  do  neglect  to  exercise 
their  power,  that  is  a  reason  for  not  compelling 
them  to  exercise  it.  However,  that  is  not  the 
present  case.  This  being  the  position  of  matters, 
what  does  the  plaintiff  complain  of  P  He  savs  this — 
the  sewers  being^  vested  in  yon,  the  defendants, 
you  allow  or  permit  persons  having  no  prescriptive 
right  of  drainage  to  drain  through  yonr  sewers 
into  my  stream,  and  thereby  cause  additional  and 
serious  additional  pollution.  Now  there  are  two 
points  to  be  considered  here.  Would  the  plaintiff 
have  any  right  of  action  at  common  law  quite 
irrespective  of  these  Acts  of  Parliament,  by  reason 
of  this  ownership  of  the  sewers  which  I  assume 
for  this  purpose  is  vested  in  the  defendants ;  and, 
secondly,  if  he  would  not,  does  the  Bivers  Pollu- 
tion Act  or  any  other  Act  give  him  a  right  of 
action  ?  As  to  tne  first  point  which  does  not  seem 
to  have  been  very  much  discussed  in  the  previous 
case,  we  must  remember  that  the  vesting  of  the 
sewers  in  the  local  authority  gives  them  a  very 
limited  right  of  ownership.  I  am  not  prepared 
to  say  that  they  are  in  the  same  position  as  a  land 
owner  through  whose  land  a  sewer,  an  artificial 
work,  runs.  It  by  no  means  follows  that  they 
have  the  same  rights  as  he  has.  He  can  stop  it 
up  without  asking  anybody.  But  as  I  read  this 
Act  of  Parliament  I  am  by  no  means  prepared  to 
say  that  this  Local  Sanitary  Board  can  stop  the 
sewer  up,  and  thereby  cause  a  most  frightful 
nuisance  to  the  inhabitants  of  the  district  whose 
drainage  it  is  their  business  to  protect  and  perfect. 
That  is  the  first  difficulty  in  the  way— that  the 
vesting  is  not  an  absolute  right  of  ownership,  but 
a  modified  and  limited  right  of  ownership,  and  it 
does  not  in  my  opinion  give  them  a  right  to 
stop  up  the  sewer.  But  independently  of  that, 
let  us  oonsider  the  matter.  Even  assuming 
they  had  an  absolute  right  of  ownership,  could 
they  bring  an  action  at  law?  I  think  they 
oould  not.  It  is  the  case  of  a  landowner 
with   a   sewer  and  drain  running  through  his 


land,  through  which  persons  above  have  a  pre- 
scriptive right  of  drainage  and  of  sending  sewage 
down.  He  cannot  stop  up  the  sewer  against  them. 
But  other  persons  also  above  who  have  no  such 
prescrip Live  right  send  sewage  down  the  sewer.  As 
ne  cannot  stop  up  the  sewer,  how  is  he  to  prevent 
it  P  I  know  of  no  means  except  by  bringing  an 
action,  and  indeed  Mr.  Latham  very  fairly  argued  it 
upon  that  ground  that  you  cannot  stop  up  a  sewer. 
He  said  you  must  bring  an  action  and  get  an 
injunction  to  prevent  them  throwing  sewage  in. 
Whether  the  plaintiff  could  get  such  an  injunction 
or  not  must  depend  upon  circumstances.  In  the 
case  I  put,  it  by  no  means  follows  that  he  sustains 
any  damage.  It  may  be  utterly  immaterial  to 
him,  as  it  is  in  this  case,  whether  there  is  more  or 
less  sewage  thrown  down.  It  does  not  matter  to 
him  in  the  least.  Gould  he  maintain  an  injunc- 
tion? My  present  impression  is  that  he  could 
not  upon  that  particular  ground.  Inasmuch  as 
he  could  not  maintain  an  injunction  then,  these 
people,  by  going  on  for  twenty  years,  would  get  a 
prescriptive  right,  and  he  would  be  entitled  to  an 
mjanotion  upon  the  ground  of  permanent  injury 
to  his  property  by  prescription  being  acquired 
over  it.  Therefore,  for  this  purpose,  he  could  get 
an  injunction.  Then  the  person  whose  land  is 
situated  below,  which  is  polluted,  says,  "  You  can 
obtain  an  injunction  to  restrain  these  people 
sending  the  sewage  down  your  sewer,  and  there- 
fore I  will  bring  an  action  against  you."  What 
for  P  **  Because  you  do  not  oring  an  action  for 
an  injunqtion  against  the  people  who  are  sending 
the  sewage  through  your  land."  Suppose  he 
says,  "  I  do  not  care  about  prescription ;  so  many 
people  already  have  prescriptive  rights  of  sending 
down  this  sewage  into  the  sewer  that  I  do  not  care 
about  other  people  gettinj;  them  too."  Is  he 
compelled  to  bring  an  action  for  the  purpose  of 
asserting  his  title  to  prevent  a  prescription  as  to 
which  he  is  peif  eotly  indifferent  P  it  is  a  most 
singular  thing  to  say  so.  Independently  of  that, 
did  one  ever  hear  of  an  action  against  a  man 
because  he  did  not  bring  an  action  against 
his  neighbour.  It  is  impossible  to  suppose 
that  any  such  action  oould  be  maintained. 
It  comes  to  this,  if  you  could  maintain  it 
you  would  get  an  injunction  against  a  man  for 
not  bringing  an  injunction  action  against  his 
neighbour.  That  is  the  result  of  it.  As  it  is  the 
only  means  of  preventing  it,  it  comes  to  an  order 
that  he  shall  brins  an  action  for  an  injunction 
against  all  his  neighbours  who  are  sending  sewage 
down  without  a  prescriptive  right  into  the  sewer. 
That  is,  he  woula  have  to  fight  in  every  case  the 
question  of  prescription,  acquiescence,  and  fifty 
other  questions  which  might  arise.  How  can  we 
tell  in  the  absence  of  the  people  what  the  defence 
might  beP  He  may  have  lost  his  right  by 
acquiescence  or  in  various  other  ways.  No  such 
action  has  ever  been  beard  of  at  common  law,  and 
I  am  sure  no  such  action  has  ever  been  heard  of 
in  equity,  where  a  person  cannot  physically  put  an 
end  to  tne  nuisance,  when  he  can  only  put  an  end 
to  it,  if  he  can  put  an  end  to  it  at  all,  by  bringing 
an  action  for  an  injunction.  If  there  is  no  action 
at  common  law  where  do  you  get  the  right  under 
the  statute  P  The  only  rights  under  the  statute  are, 
you  shall  not  do  anything  to  commit  a  nuisance. 
They  say,  "  We  have  done  nothing  at  all,  we  found 
the  sewers  in  this  state,  and  we  left  them  there." 
Besides  that,  they  have  a  general  scheme   of 
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_  which  they  are  endeavoaring  to  pat 
in  force,  and  as  to  which  I  say,  withoat  negligence 
or  withoat  the  impatation  of  negligence  apon 
them,  they  are  doing  the  best  they  can.  Is  that  a 
case  which  ffives  the  plaintifE  any  right  to  an  in- 
junction P  I  think  it  does  not.  Then  I  come  to 
the  last  groond.  I  most  say  it  appears  to  me  that 
there  is  one  sentence  in  the  judgment  of  Cotton, 
L. J.  in  the  case  of  Olossop  y.  The  Hesion  and  Isle- 
uforih  Local  Board,  which  puts  an  end  to  the  case 
altogether.  He  says  this,  "Bat  it  woald  be 
contrary  to  the  course  of  the  coart  to  make  a 
decree  of  that  nature  against  the  defendants, 
unless  the  court  is  satisfied  that  there  is  some  par- 
ticular mode  by  which  they  can  carry  into  effect 
this  scheme  of  drainage,  and  in  that  way  exercise 
the  Dowers  of  this  Act  of  Parliament*'  In  other 
woras,  it  comes  to  this,  you  are  to  enjoin  a  man 
or  corporation  under  the  penalty  of  seauestration 
of  his  property— there  are  other  penalties  as  re- 
gards an  indiyidual — to  prevent  a  certain  state  of 
things  being  allowed  to  continue,  without  being 
aware  of  any  means  by  which  he  can  stop  it. 
Surely  that  cannot  be  right.  You  are  not  to 
send  a  man  to  prison  for  not  preventing 
what  he  cannot  prevent.  In  the  Oolney 
Hatch  case  Lord  Hatherley  said,  if  it  is 
impossible,  and  if  vou  cannot  do  it---ftnd  I  go 
further  and  I  entirely  agree  with  the  statement 
of  Cotton,  L.J. — that  before  you  can  make  an 
order  directing  a  man  to  do  something — ^for  that 
is  the  effect  of  the  injunction ;  it  is  negative  in 
form,  but  it  is  positive  in  fact — you  must  be 
satisfied  that  he  can  do  it.  As  I  said  before,  I 
am  not  only  not  so  satisfied,  but,  upon  the  pre- 
sent evidence,  I  think  the  defendants  cannot  do 
it,  and  that  is  a  sufficient  ground.  There  is  one 
other  ground  that  was  not  mentioned  in  the  case 
of  Olossop  V.  The  Hesion  and  Isleworth  Local 
Boards  but  which  appears  to  me  to  be  a  very 
important  ground,  and  that  is  that,  in  granting 
an  injunction  which  is  a  very  delicate  injunction, 
the  court  always  looks  at  the  balance  of  convenience. 
I  agree  that  where  it  is  an  injury  to  the  plaintifiTs 
property,  it  is  no  answer  to  say,  "  We  have  invaded 
your  property  because  it  is  more  convenient  to 
us."  But  where  it  is  a  continuance  of  a  state  of 
things  which  you  find  existing,  and  which  it  is 
only  by  the  intervention  of  paniamentary  powers 
you  can  stop,  would  it  be  right  to  grant  an  mjunc- 
tion  when  you  cannot  compel  the  exercise  of  the 
parliamentary  power,  the  ^ect  of  which  would 
be  to  caase  a  most  frightful  injury  to  the  town  of 
Dorking  P  I  am  now  assuming  that  they  would 
physicaUy  stop  up  the  sewer.  Would  it  be  right 
to  order  them  to  stop  it  up,  leaving  the  town  of 
Dorking  to  ^  undrained,  and  so  cause  disease 
probably,  which  would  be  utter  destruction  to  the 
town,  because  there  is  a  temporary  injury  to  tiie 
pkintiff  P  That  is  a  consideration  which  the  oonrt 
must  not  lose  sight  of  when  it  is  asked  to  grant  a 
mandatory  injunction.  I  am  by  no  means  pre- 
pared to  say  what  the  rights  of  the  plaintiff  would 
be  if  the  defendants  neglected  to  put  in  force 
their  parliamentary  powers,  but  I  am  prepared  to 
say  that  the  court  would  find  some  remedy  for 
him  in  that  case.  It  appears  to  me  that  this  case 
is  not  f&irly  distinguishable  from  the  case  of 
Olossop  V.  The  Hesion  and  Isleworth  Local  Board, 
and  that  the  learned  judge  in  the  court  below 
rightly  considered  himself  hound  by  that  case  in 
coming  to  the  conclusion  that  he  did,  and  I  think 


'  that  we  are  equallv  bound,   and  therefore  this 
appeal  ought  to  be  dismissed. 

Cotton,  L.J. — In  this  case  I  assume  that  the 
sewers  are  vested  in  the  defendants.    It  is  not 
necessary  in  the  view  which  I  take  to  give  any 
opinion  upon  that  in  this  case ;  but  I  assume,  for 
the  purpose  of  the  argument,  what  I  have  no 
doubt  is  the  case,  that  the  stream  in  which  the 
plaintiff  is  interested  is  in  a  very  bad  state,  and  is 
oecoming  daily  worse.    But  does  that  entitle  the 
plaintiff  to  a  decree  and  injunction  against  the 
defendants  P     Now    the   defendants    are   doing 
nothing.    They  are  not  making  anjr  new  sewer  or 
making  themselves  active  in  exercising  any  power 
which    they   have   under   the  Act,  of   turning 
sewage,  if   they  had  the  power,  into  any  new 
course  from  that  in  which  it  previously  went.    In 
that  state  of  things,  in  mv  opinion,  the  case  is 
exactly  the  same  in  principle,  although  there  are 
minute  d^erences,  as  the  case  of  Cttossop  v.  The 
Hesion  and  Isleworth  Local  Board.     I  adhere, 
although  Mr.  Davey  presumed  to  question  the 
reasons  for  deciding  that  case  as  it  was  decided,  to 
the  opinion  that  was  there  expressed  by  me.^   Just 
see  how  it  is.    True,  all  that  has  happened  is  that 
under  the  Act  of  Parliament  these  sewers  have 
become  vested  in  the  defendants.    Under  a  section 
in  the  Act  they  are  in  this  position,  that  they 
cannot  close  up  those  sewers  without  providing 
that    which   is    necessary   for    the    purpose   of 
carrying  away  the  sewage,  nor  can  they  close 
up  any  sewer  which  would  create  a  nuisance. 
Could   it  be  for  a  moment   said   that   closing 
up    this     sewer     without     providing     another 
system    of    sewage    would   not    cause   a   great 
nuisance  to  every  nouseholder  who  had  previously 
drfuned  into  these  sewers  P    It  is  not  only  so  as 
regards    those  already  drained   into  the  brook, 
but,  under  tiie  Act  of  Parliament,  every  house- 
holder has  a  ri^ht,  if  his  house  is  within  a  certain 
distance  of  this  sewer,  of  conducting  his  drain 
into  it,  and   that   being   so,  no  permission  is 
required   from  the    defendants   to   enable    any 
householder    having   a   new    or   old    house   to 
connect  his   dnun  with   this  sewer.    Therefore 
they  are  not  using  their  sewer  for  the  purpose 
of    carrying   this   drainage   in   the   same   way 
as  a  body  or  a  person  would  be  doing,  who  per- 
mitted or  allowed  persons  to  turn  their  sewage 
into  a  sewer  when  that  person  could  not  make 
any  connection  with  the  sewer  except  by  the  per- 
mission or  with  the  authoritv  of  the  person  in 
whom  the  sewer  was  vestea.     In  my  opinion, 
therefore,  it  cannot  be  said  that  they  are  using 
this  sewer  for  the  purpose  of   conveying   this 
sewage,  which  I  assume,  causes  a  nuisance  to  the 
plaintiff.    It  is  said  that  that  would  not  be  in 
accordance  witii  the  17th  section  of  the  Act  of 
Parliament,  which  says:  ''Nothing  in  this  Act 
shall  authorise  any  local  authority  to  make  or  use 
any  sewer,  drain,  or  outftill,  for  the  purpose  of 
conveying  sewage  or  filthy  water  into  any  natural 
stream  or  watercourse."    Now  I  pointed  out  how, 
in  my  opinion,  they  are  not  really  to  be  considered 
as  themselves  using,  either  by  themselves  con- 
veying, or  by  granting  permission  for  sewage  to  be 
conveyed,  into  the  stream  hj  means  of  this  sewer. 
The  construction  of  the  section  is  this,  as  I  under- 
stand it,  that  the  Act  does  not  give  authority  to 
use  or  do  anything  so  as  to  commit  a  nuisance, 
and,  as  was  pointed  out  by  James,  L.J.,  and  I 
think  also  by  myself,  in  our  judgment  in  the 
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€flo88op  oase,  that  is  simply  this:  if  yoa  want, 
for  the  parpoae  o£  doing  anything,  to  rely  upon 
aathority  given  by  the  Aofe,  yon  must  do  that 
thing  80  as  not  to  oommit  a  nnisance.  Here  they 
are  doing  nothing,  subject  to  what  I  shall  say  as 
to  the  plaintiff.  They  are  not  constructing  a  new 
system  of  sewers.  It  was  said  that  they  are  in 
fact  using  this  sewer  by  allowing  it  rather  to  be 
used  as  part  of  the  existing  system  of  drainage, 
which  is  vested  in  them.  That  is,  they  are  not 
snbstitnting  a  new  system  of  sewage ;  and,  in  my 
opinion,  the  mere  fact  that  they  have  not  substi- 
tated  a  new  system  of  sewage  cannot  make  this 
the  using  of  the  sewer  by  them,  when  it  is  used 
without  any  leave  granted  by  them,  under  the 
rights  which  are  granted  by  the  Act  to  house- 
holders. That  being  so,  in  my  opinion,  they  are 
doing  no  act ;  and  the  injunction  ought  not  to  be 
granted.  But  it  is  said  that  they  can  prevent 
this  being  done,  and,  therefore,  that  an  injunction 
ought  to  oe  granted  for  the  purpose,  as  I  under- 
stand the  argument,  of  compelling  them  to  exer- 
cise for  the  benefit  of  the  plaintiff  those  rights 
which  they  have  of  preventing  this  nuisance.  I 
have  dealt  with  the  question  of  closing  up 
the  sewer.  It  is  said  that  the^r  may  do  it 
in  two  ways,  one  by  bringing  an  action,  or  taking 
prooeedings  under  the  powers  of  the  Act  a^inst 
the  persons  who  are  in  &ct  causini^  the  nuisance 
bf  sending  their  sewage  into  it.  Now,  the  Master 
ti  the  BoUs  has  dealt  with  this  part  of  the  case, 
and,  I  must  say,  except  where  a  person  has  bound 
himself  by  contract  to  bring  an  action,  whicdi  of 
course  is  a  different  question,  I  never  heard  of 
anyone  bringing  an  action  against  another  person 
beoaose  that  other  ^rson  did  not  bring  an 
action  which  the  plaintiff  could  as  well  bring 
himself;  and  if  here  there  is  a  nuisance  com- 
mitted by  the  persons  who  are  sending  their 
sewage  either  de  novo  or  continuing  to  send  it 
into  the  sewer,  and  thence  into  the  stream,  the 

Slaintiff  can  bring  an  action  just  as  well  as  the 
efendants,  except  that  it  is  said  he  has  not  the 
same  knowledge.  But  does  the  fact  that  the  defen- 
dants know  of  evidence  which  the  plaintiff  does 
not  know  entitle  the  plaintiff  to  bring  an  action 
agunst  the  defendants  for  not  bringing  an  action 
which  the  plaintiff  himself  at  law  may  bring, 
although  he  may  have  some  difficulty  in  proving 
his  case  P  I  never  heard  of  any  such  principle 
and,  in  my  opinion,  there  is  none.  Then  it  was 
said — and  that  was,  I  think,  really  the  principal 
azigument— although  the  defendants  here  are  not 
actively  doing  anything  which  causes  the  nuis- 
ance, although  they  are  doing  nothing  the  doing 
of  which  can  be  stopped  by  granting  an  injunc- 
tion, they  may  indirectly  be  compelled  to  exer- 
cise tiie  powers  of  an  Act  of  Parliament  which 
would  be  a  benefit  to  the  plaintiff  by  preventing 
the  sewage  coming  into  the  stream.  I  repeat 
here  what  I  said  m  Olo»aop*8  case,  that,  in  my 
opinion,  if  that  is  the  obiect  to  be  attained,  it 
ought  to  be  done  by  an  order  directing  the  defen- 
dants to  exercise  their  powers,  and  not  by  way  of 
injunction,  which  is  to  have  that  indirect  effect. 
But,  independently  of  that,  there  has  been  no 
deffl^ty  as  the  Master  of  the  Bolls  has  pointed  out, 
on  the  part  of  the  defendants  to  exercise  their 
powers.  They  have  been  trying,  but  they  cannot 
do  it.  There  is  this  fatal  objection  to  what  is 
asked  by  the  plaintiff  as  the  ground  for  the 
injunction :  In  my  opinion  it  would  not  be  right 


to  grant  an  injunction  to  restrain  the  defendants 
from  allowing  this  sewage  to  come  into  the  stream, 
where  it  does  not  appear  that  there  is  anv  means 
under  the  authority  given  by  the  Act  of  Parlia- 
ment by  which  they  can  divert  the  sewage  flrom 
the  stream..  It  is  said  that  it  is  contrary  to  all 
the  cases  decided  with  reference  to  it.  In  my 
opinion  it  is  contrary  to  not  one  of  them.  In 
those  cases  which  have  been  referred  to,  the  Btr- 
mingham  case,  the  Twnhridge  Wella  case,  and  the 
various  other  cases  which  are  too  numerous  to  go 
through,  in  all  those  cases  the  defendants  who 
were  restrained  had  done  something  actively  to 
turn  the  sewage  into  the  stream,  or  on  to  the 
land  of  the  parties  complaining  of  it.  In  this 
case  it  is  not  material  to  consider  whether  they 
could  get  rid  of  their  sewage  by  any  other  means. 
The  Act  of  Parliament  has  given  them  power  to 
get  rid  of  their  sewage,  provided  they  could  do  so 
without  committing  a  nuisance,  and  if  they  could 
not  do  it  without  committing  a  nuisance  the  Act 
of  Parliament  did  not  authorise  them  to  do  it,  and 
they  were  in  the  same  position  as  individuals  who 
were  doing  a  wrong  to  their  neighbour  without 
any  parliamentary  authority.  It  is  immaterial  to 
consider  whether  it  could  be  done  under  any  of 
the  powers  given  to  them  by  the  Act  without 
committing  a  nuisance.  Here  the  defendants  are 
doing  notning,  and  they  are  sought  to  be  com- 

Selled  to  exercise  the  powers  of  the  Act,  when  it 
oes  not  appear  that  the  exercise  of  the  powers 
would  prevent  the  injury  or  loss  to  the  plaintiff  of 
which  he  complains.  The  cases  are  entirely 
different,  and,  in  my  opinion,  if  there  were  no 
other,  that  would  be  a  fatal  objection  to  the  grant- 
ing of  the  injunction  for  the  indirect  purpose 
which  the  plaintiff  here  tries  to  obtain  by  his 
application  for  an  injunction.  In  my  opinion,  the 
decree  dismissing  the  information  and  bill  was 
right,  and,  therefore,  the  decree  appealed  fix)m 
ought  to  be  affirmed. 

LnmLBT,  L.  J. — I  am  of  the  same  opinion.  I 
will  only  add,  having  looked  carefully  at  the  case 
of  Olossop  V.  The  ueaian  and  laleworik  Local 
Bocurd,  I  do  not  see  how  to  distinguish  this  case 
from  that  in  substance. 

Solicitors :  WaUera,  Dover eU,  and  Wciltora ;  Dim- 
eai»,  Warren,  and  Ch/rdner,  for  Hart,  Hartf  and 
Marten,  Dorking. 


SITTINGS  AT   WBSTMINSTEE. 

Wedneaday,  Feb.  22, 1882. 

(Before  Bbxtt  and  Gottoh,  L.JJ.) 

The  Matob,  Aldebubn,  aioo  Buboesses  op  the 
Borough  op  Pobtsmouth  (acting  as  the  Urban 
Sanitary  Authority  of  the  said  borough)  v.  Smith 
AND  OTHSBS ;  Same  v.  Moodt.  (a) 

Tovma  Improvement  Olauaea  Act — Eight  of  action 
for  pavtng  eosponaea^20  Sr  21  Vict.  c.  37  {heal 
and  peraonal),  a.  20—27  <f  28  Vict.  c.  83. 

By  aect,  53  of  the  Towna  Improvement  Olauaea  Act 
1847  (10  ^  11  Vid.  c.  34),  **  If  any  atreet, 
cdlhouah  a  puhUc  highway  ai  tho  paaaing  of  the 
apeeiai  Act,  have  not  theretofore  oeen  well  and 
aufficiently  paved  and  flagged,  or  otkertoiae  made 
good,  the  commiaaionera  may  cauae  auch  atreet, 
or  the  parte  thereof,  not  ao  paved  and  flagged,  or 
otherwiae  made  good,  to  be  paved  and  flagged  or 

(a)  Boported  by  A.  H.  Bittlsston,  Eaq.,  Bsrrlster4it-LAW. 
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otherwise  made  good  4n  such  mcmner  as  ihey 
thmk  fit,  and  the  expenses  inourred  hy  the  com' 
mUsioners  in  respect  thereof  shall  he  repaid  to 
ihem  hy  the  occupiers  of  the  lands  ahutting  on 
such  street,  or  such  parts  thereof  as  have  not 
heen  theretofore  weU  and  suMctenUy  paved  and 
flagged,  or  otherwise  made  good,  and  mch  expenses 
shmi  he  recoverable  from  such  occupiers  respeo 
Hvely  tis  hereinafter  provided  with  respect  to 
private  improvement  expenses** 

By  seel,  156,  "  Where  hy  this  or  the  special  Act  the 
occupiers  of  any  lands  or  buildings  are  made 
lidbU  to  the  payment  of  any  expenses  which  are 
directed  to  he  recoverable  as  private  improvement 
expenses,  the  commissioners  may  charge  the 
occupiers  of  such  lands  and  buildings  respec- 
tive^ with  special  rates  over  and  above  any  such 
rates:* 

By  sect.  149,  "  Jf  the  owner  of  any  buildings  or 
lands  made  liable  hy  this  or  the  special  Act  for 
the  repayment  to  the  commissioners  of  any  ex- 
penses incurred  by  them  do  not  as  soon  as  the 
same  become  due  and  payable  from  him  repay 
aU  such  expenses  to  the  commissioners,  the  com- 
missioners may  recover  the  same  from  such  oumer 
in  the  same  manner  as  damages,  or  in  an  action 
of  deht  in  any  of  the  Superior  Courts,  or  in  any 
other  court  having  jurisdictiof^" 

In  1857  a  local  Act  for  the  borough  of  Portsmouth 
incorporated  the  above  sections,  wiih  the  proviso 
that  sect,  53  "  shaU  he  construed  as  if  the  vjord 
*  owners*  were  subslituted  for  the  word  *  oceu- 
piers. 

By  the  Local  Oovemment  Supplemental  Act  1864, 
sect,  156  of  the  Act  of  1847,  arul  the  succeeding 
sections  dealing  with  private  improvement  ex- 
penses were  struck  out  of  the  local  Act, 

The  urban  sanitary  authority  of  the  horotigh  of 
Portsmouth  {who  represented  the  commissioners 
jnentioned  in  the  above  sections)  having  incurred 
certain  expenses  within  the  above  sect,  53,  sought 
to  recover  tlie  same  by  action  from  the  oumers  of 
the  abutting  lands.  The  defendants  alleged  that 
the  expenses  in  question  cotdd  not  he  recovered 
directly  by  action,  but  that  a  rate  must  he  made 
in  respect  of  them,  as  in  the  case  of  private  im- 
provement expenses. 

E!eld,  Oih  demurrer  to  the  defence,  thai,  by  the  repeal 
of  sect,  156  and  the  succeeding  sections  relating 
to  private  improvement  expenses,  the  last  words 
of  sect,  53  were  in  effect  repealed ;  and,  conse- 
quenHu,  no  special  remedy  being  provided  for 
the  recovery  of  expenses  under  seii,  53  an  action 
would  lie  to  recover  them,  independently  of  sect, 
149. 

Judgmsnt  of  Field,  J,  affirmed. 

This  was  a  demarrer  to  paragraphs  2,  3,  5,  and  6, 
of  the  re-amended  statement  of  defence  in  an 
action  hy  the  urban  sanitary  authority  for  the 
borough  of  Portsmoath  to  recover  the  sum  of 
268Z.  2s,  in  respect  of  paving,  flagons,  and  making 
good  part  of  Asylum-road,  withm  me  district  of 
such  authority. 

The  plaintiffs  alleged  in  their  statement  of 
claim  that  after  the  passing  of  the  Local  Gk)yern- 
ment  Act  1858,  and  tne  Local  Government  Supple- 
mental Act  1864  (No.  2),  the  defendants  were  and 
still  are  the  owners  of  cert  ain  lands  abutting  on 
the  north  side  of  Asylum-r  oad,  within  the  urban 
janitary  district  of  Portsmouth,  the  footway  of 
""' ~ '-^h  adjoining  the  defendant's  land  had  not 


theretofore  been  well  and  sufficiently  paved,flagged» 
or  othennse  made  good.  And  that  the  plainti£fB 
in  exerdse  of  the  power  conferred  on  them  by 
sect.  53  of  the  Towns  Improvement  Glauses  Aot 
1847,  caused  the  footway  to  be  paved,  flagged,  and 
made  good,  and  incurred  expenses  amounting  to 
268L  2s. 

The  re-amended  statement  of  defence  was  as 
follows : 

1.  The  defendants  si^  that  prior  to  the  iame  of  the 
exeontion  by  the  plaintiifs  of  the  work  in  the  statement 
of  claim  mentioned,  tiie  footwnj  had  been  well  and 
BnffioientlTpaved,  flagged,  and  otherwise  made  good  by 
the  plainialts. 

2.  By  reason  of  the  above  premises  the  footway  had 
become  repaiiable  by  the  inhabitants  of  the  borongh  of 
Portsmouth  at  large. 

8.  That  the  plamtiifs  are  not  entitled  to  recover  the 
anm  of  2681.  28.,  or  to  maintaiTi  this  action  by  reason  of 
their  not  having  taken  the  necessary  steps  provided 
under  sects.  156, 171, 191,  and  intermediate  sections  of 
the  Towns  Improvement  Clauses  Act  1844. 

4.  The  defendants  deny  that  the  plaintiffs  cansed  the 
footpath  to  be  paved,  flagged,  or  otherwise  made  good  aa 
alleged. 

5.  If  the  plaintiffs  did  cause  the  footpath  to  be  paved, 
flagged,  ana  otherwise  made  good,  as  alleged,  and  in- 
cnmd  the  alleged  expenses,  the  defendants  deny  that 
the  plaintiif 8  did  so  in  the  exercise  of  the  powers  con- 
f erred  upon  them  by  the  SStd  section  of  the  Towns 
Improvement  Clauses  Act  1847 ;  but,  on  the  contrary,  if 
they  did  the  said  work  and  incurred  the  said  expenses 
they  professed  to  do  so  by  virtue  of  the  powers  conferred 
upon  them  by  the  Public  Health  Aot  1875. 

6.  If  the  plaintiifs  actually  did  the  work  and  incurred 
the  expenses  under  and  by  virtue  of  the  Public  Health 
Act  1875,  the  defendants  say  that  the  plaintiifs  are 
debarred  from  recovering  the  same  from  the  defendants 
by  reason  of  sects.  251, 252,  and  257  of  the  said  Act. 

The  plaintiffs  demurred  to  the  2nd  paragraph 
of  the  defence,  on  the  ground  that  the  matters 
therein  stated  did  not  relieve  the  defendants  from 
liability;  to  the  3rd  paragraph,  on  the  ground 
that  the  sections  mentioned  in  that  paragraph  are 
not  in  force  so  far  as  relates  to  the  said  urban 
sanitary  district ;  to  the  5th  and  6th  paragraphs, 
on  the  ground  that  it  was  immaterial  how  the 
plaintiffs  professed  to  do  the  work,  and  that  the 
sections  referred  to  in  those  paragraphs  do  not 
preclude  them  from  recovering  for  toe  same. 

Nov,  26. — Field,  J. — ^The  case  stands,  in  my 
jadgment,thiis:  The  plaintiffs  were,  before  1875, 
the  Local  Board  of  Health  within  some  districts 
comprising  Portsmouth.  After  1875  they  became 
the  Urban  Sanitary  Authority,  and  as  such,  I 
presume,  they  became  in  some  way  the  represen- 
tatives of  the  commissioners  under  the  Ports- 
mouth Local  Act  of  1857.  They  were  therefore 
entitled  to  ezerciBe  whatever  powers  and  remedies 
those  commissioners  had.  In  the  present  case 
they  seek  to  recover  by  means  of  an  action  the 
amount  of  certain  expenses  which  they  allege 
they  have  incurred  in  paving,  &o.,  a  certain  street. 
And  they  seek  to  recover  such  expenses  from  the 
defendant  because  he  is  the  owner  of  the  lands 
abutting  upon  the  street.  There  have  been  very 
serious  alterations  in  the  different  statutes  affect- 
ing the  question,  and  in  order  to  understand  them 
we  must  consider  what  was  the  general  course  of 
the  Legislature.  Before  the  Act  of  1857  was 
passed,  (][uestions  of  a  similar  kind  to  the  present 
were  decided  with  reference  to  the  Public  Health 
Act  1848,  the  69th  section  of  that  Act  gave 
certain  powers,  dmost  as  great  as  those  given  in 
the  present  instance,  but  not  exactly  similar.  There 
were  two  differences  between  the  Act  of  1848  and 
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the  local  Act  of  1857,  the  first  of  which  was  that 
the  Act  of  1848,  as  well  as  all  the  sabseqiient  legis- 
latioo,  relates  to  streets  not  being  highways,  and  a 
highway  was  afterwards  defined  as  "  a  nishway 
repairable  by  the  inhabitants  at  large,"  whereas 
the  local  Act  of  1857,  in  express  terms,  inolades 
a  street,  whether  a  highway  or  not.  The  mayor, 
aldermen,  and  borgesses,  now  called  ihe  "  town 
Gommiflsioners,"  have  therefore  a  lareer  power 
nnder  that  Act  than  they  would  haye  had  under 
the  Act  of  1848.  The  other  material  difiEerence  is 
this :  That  by  the  Public  Health  Act  of  1848, 
before  the  proper  authority  can  charge  the  owner 
with  any  expense,  the  owner  must  be  given  an 
opportunity  of  doing  the  works  himself ;  and  it  is 
only  in  the  case  of  the  default  of  the  owner  in  doing 
the  work  that  any  charge  can  be  made  upon  him. 
The  Act  provides  that  the  expenses  may  be 
recovered  from  the  last-mentioned  owners  in  the 
manner  thereinafter  provided.  Sect.  90  provides 
that  manner  as  follows :  That  whenever  the  local 
board  have  incurred  or  become  liable  to  any  ex- 
penses through  doing  these  works,  they  may,  if 
they  think  fit,  levy  upon  the  occupiers  of  the 
premises,  although  sect.  69  said  owners,  and  if 
they  decide  upon  making  them  private  im- 
provement expenses,  the  occupier  is  then  the 
person  who  is  to  pay.  The  reason  seems  to  be 
this :  That  if  the  expenses  are  to  be  made  private 
improvement  expenses,  the  effect  of  which  wUl  be 
to  throw  the  whole  charge  over  a  series  of  years, 
they  may  be  put  upon  the  occupier,  who  then,  by 
the  statute,  has  his  remedy  against  his  landlord 
by  way  of  deduction  from  his  rent.  That  was 
the  scheme  of  the  Act  of  1848.  Besides 
that  Act,  however,  a  skeleton  Act  had  been 
passed  the  year  before  relative  to  towns,  which 
was  not  a  law  binding  anybody,  unless  the  Legis- 
lature afterwards  thought  fit  to  bind  persons 
thereby  in  particular  districts.  And,  in  order  to 
do  this,  tne  clauses  of  the  skeleton  Act  were 
passed,  only  to  become  law  binding  anyone  when 
incorporated  in  any  particular  Act  of  Parliament. 
Now,  the  skeleton  Act  of  1847  was  a  well-devised 
scheme,  and  consistent  with  itself  from  beginning 
to  end,  if  adopted  as  a  whole,  unaltered ;  but,  if 
in  ado])ting  it  you  alter  part,  and  the  other  part 
which  is  in  conflict  with  the  part  as  adopted  is 
left  unaltered,  a  considerable  difficulty  arises. 
Under  sect,  53  of  the  general  Act  the  commis- 
sioners are  to  do  the  work  and  then  charge  the 
occupiers  with  the  expenses  thereof,  which  are  to 
be  recoverable  from  the  occupiers  in  the  manner 
thereinafter  provided  in  regard  to  private  im- 
provement expenses.  There  are  a  series  of  rating 
clauses,  beginning  with  sect.  156  and  goine  as 
far  as  sect.  199,  the  most  important  among  whi^ 
is  sect.  156,  which  is  as  follows :  "  Where,  by  this 
or  the  special  Act,  the  occupiers  oU  any  lands  or 
buildings  are  made  liable  to  the  payment  of  any 
expenses  which  are  directed  to  be  recoverable  as 
private  improvement  expenses,  the  commissioners 
may  charge  the  occupiers  of  such  lands  and  build- 
ings respectively  with  special  rates  over  and 
above  any  other  rates."  In  sect.  164  it  is  pro- 
vided that  "  every  occupier  of  any  such  house  or 
building  at  a  rent  not  less  than  a  rack  rent,  who 
has  paid  any  such  drainage  rate,  shall  be  entitled 
to  deduct  three-fourths  of  the  rate  so  paid  by 
him  from  the  rent  payable  by  him  to  his  land- 
lord ;*'  and  we  then  come  to  the  mode  of  levy« 
ing    the    rates,  which,   amongst   other   things, 
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requires  notice  to  be  given  of  the  rate,  which 
notice,  it  is  to  be  observed,  is  an  occupier's  notice 
rather  than  an  owner's  notice,  as  in  the  case  of  a 
poor  rate.  And  in  sect.  181  it  is  said,  with  refer- 
ence to  owners,  "  the  owners  of  all  rateable  pro- 
perty of  which  the  full  net  annual  value  does  not 
exceed  the  prescribed  sum,  or  (where  no  sum  is 
prescribed)  the  sum  of  lOZ.,  or  which  are  let  to 
weekly  or  monthly  tenants  or  in  separate  apart- 
ments, shall  be  rated  to  and  pay  the  rates  by  this 
or  the  special  Act  directed  to  be  made  instead  of 
the  occupiers  thereof."  That  being  the  scheme 
of  the  general  legislation,  the  local  Act  says  : 
First  of  all  we  w^l  incorporate  the  general  Act 
with  ours,  but  we  will  not  incorporate  it  as  it 
stands.  We  will  take  sect.  53,  but  we  will  alter 
the  incidence  of  liability,  and,  instead  of  the  occu- 
pier being  the  person  who  shall  be  liable  to  these 
expenses,  we  will  m^e  the  owners  liable.  That  was 
done  by  sect.  20,  which  says  that  in  construing  the 
Act  of  1847,  sects.  53,  54,  and  73,  shall  be  con- 
strued as  if  the  word  "  owners  "  were  substituted 
for  the  word  "occupiers."  Sect.  54  has  been  re- 
pealed; looking,  however,  at  sect.  57  it  seems 
very  distinct  and  clear  that  sect.  53  is  to  be  read 
as  saying,  first  of  all,  that  the  expenses  incurred 
shall  be  repaid  by  the  owners  of  the  lands;  and, 
secondly,  that  such  expenses  shall  be  recoverable 
from  such  owners  in  such  manner  as  is  therein- 
after provided  with  respect  to  private  improve- 
ment expenses.  Besides  sect.  53,  however,  and 
the  sections  to  which  I  have  referred  as  originally 
incorporated  in  the  local  Act,  there  is  sect.  149, 
upon  which,  and  sect.  53,  the  plaintiffs  found  their 
title  to  sue.  lliey  say  they  are  the  urban  autho- 
rity and  incurred  the  expenses  in  doing  works 
mentioned  in  sect.  53,  that  the  defendants  are  the 
owners  who,  under  the  enactment,  are  to  repay 
them,  whether  the  works  were  necessary  or  not ; 
and  that  the  mode  provided  for  the  recovery  of 
their  expenses  is  by  an  action  in  the  same  manner 
as  to  recover  damages  or  a  debt.  Before  we  con- 
sider the  defendant^  contention  let  us  look  how 
the  law  was  altered.  As  the  Act  of  1847  stood 
the  "manner  thereinafter  provided  for  the  re- 
covery of  the  expenses  "  was  to  make  a  rate  upon 
the  occupiers,  but,  as  the  plaintiffs  sav,  that  pro- 
vision was  repealed.  Bat  for  such  repeal  it 
would,  no  doubt,  have  been  possible  to  have  made 
the  owners  the  rateable  persons,  and  the  Act 
would  have  read  in  this  way,  Yoa,  the  owners, 
shall  pay  the  moneys,  and  such  moneys  shall 
be  recoverable  in  manner  thereinafter  provided, 
which  manner  is  not  pointed  out  with  reference 
to  owners,  but  is  pointed  out  with  reference  to 
occupiers.  In  1858  there  was  fresh  lesislation, 
the  Local  Government  Act  1858,  afterwards 
amended  by  the  Act  of  1861,  by  which  Act  a  very 
important  change  was  made.  Up  to  that  time 
there  had  existed  all  over  England,  commis- 
sioners with  all  sorts  of  varying  rules  as  to 
by  whom  the  work  was  to  be  done,  and  how 
it  was  to  be  paid  for.  The  Act  of  1858,  there- 
fore, by  sect.  77,  gave  local  boards  the  power 
to  petition  the  Secretary  of  State  for  the  repeal 
or  alteration  of  any  local  Act.  Great  doubt  arose 
upon  the  construction  of  that  section,  which  was 
only  set  at  rest  by  the  Act  of  1875 ;  it  was  with 
reference  to  sect.  77,  however,  that  the  legislation 
of  1864  took  place  with  regard  to  Portsmouth. 
The  authorities  of  Portsmouth  proceeded  to  pre- 
sent the  necessary  petition,  and  obtained  a  modifi- 
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cation  or  repeal  of  certain  claoses  in  their  local 
Act,  the  effect  of  which  was,  shortly,  that  the 
rating  daases  in  the  Act  of  1847 — I  cannot  say 
were  repealed — ceased  to  be  incorporated.    The 
only  clauses  retained  wore,  first  of  all,  sect.  16, 
limited,  however,  to  retaming  (inier  alia)  sects.  53, 
147  to  151, 196,  and  197,  and  it  further  specifically 
retained  sect.  20  of  the  local  Act,  so  as  to  continue 
to  import  the  word  owners  instead  of  oocupiers. 
Therefore,  as  the  law  stood  at  the  time  when  these 
works  were  executed,  sect.  20  was  in  force  and 
sect.  16  as  to  certain  clauses,  and  then  sect.  53, 
ezpexises  incurred  under  which  are  to  be  recover- 
able in  the  same  manner  as  private  improvement 
expenses;   but  there  has  now  ceased  to  be  any 
provision  for  the  recovery  of  private  improvement 
expenses ;  the  sections  relating  thereto,  which  are 
167  to  184,  are  gone.    Then  there  were  retained 
clauses  147  to  151,  the  two  first  of  which  refer 
rather  to  the  scheme  in  the  general  Act  than  to 
sect.  53,  for  in  them  the  owner  is  eiven  the  oppor- 
tunity of  doing  the  work  himself,  which  is  not 
the  case  in  sect.  53 ;  and  1  am  of  opinion  that 
these  clauses,  sects.  147  and  148,  upon  which  the 
defendant  relies  as  modifying  the  language  of 
sect.  149,  do  not  relate  to  sect.  53.    Sect.  149 
applies  to  the  owner,  and  by  sect.  150  a  cumula- 
tive remedy  is  given,  because,  whether  any  action 
is  brought  against  the  owner  or  not,  the  commis- 
sioners may,  if  they  like,  "  require  the  pavment 
of  all  or  any  part  of  the  expenses  payable  by  the 
owner  for  the  time  being  from  the  person  who 
then  or  at  any  time  thereafter  occupies  an^  such 
buildings  or  lands  under  such  owner ;  and  in  de- 
fault of  payment  thereof  by  such  occupier,  on 
demand,  the  same  may  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  such  occupier," 
when  he  shall  be  entitled  to  deduct  so  much  as  he 
has  paid  from  his  rent,  and  he  could  not  have  paid 
more  than  his  rent.    It  is  a  species  of  equitable 
mortgage   upon   the   rent.     The  next  sections 
necessary  to  refer  to  are  sects.  196  and  197,  which, 
in  my  opinion,  though  I  may  be  wrong,  refer 
rather  to  the  power  of  rating  the  owner  contained 
in  sects.  44  and  45  of  the    special  Act.     The 
question  I  am  to  decide  is,  whether  this  action  is 
maintainable.    It  is  an  undoubted  rule  of  law, 
that  where  a  statute  directs  the  payment  of  money, 
an  action  will  lie ;  so,  also,  where,  notwithstanding 
there  being  no  contract  and  no  previous  liability, 
a  new  obligation  to  pay  is  created  by  the  statute, 
unless  you  see  from  the  statute  that  a  specific 
remedy  is  provided.     And,  therefore,  it  is  that 
the  defendant   contends   that  although  it  may 
be    that    the    owner,    under    sect.   53,   is   the 
person    who    has    to    pay,    yet    that    section, 
creating     a    new    obligation,    points    also     to 
a   specific  remedy,  and  that  that  remedy  alone 
can     be    pursued,    and,    therefore,    no    action 
will  lie,  but  the  expenses  must  be  recovered  as 
private  improvement  expenses.    The  plaintiffs  do 
not  dispute  that  rule  of  law,  but  say  that  in  sect. 
149  there  is  an  express  power  of  suing  given,  that 
where  any  expenses  become  due  and  payable  by 
the  owner,  the  commissioners  may  recover  the 
same  from  such  owner,  and  that  sect.  53  is  to  be 
read  "  the  expenses  are  to  be  repaid  to  them  by 
the  owner,"  and,  therefore,  lookine  at  the  fact 
that  sect.  149  has  been  retained  by  &e  same  blow 
which  struck  out  all  the  rating  sections,  that  that 
was  the  remedy  which  it  was  intended  to  provide. 
The  defendant  does  not  absolutely  dispute  that 


construction,  but  says  that  sect.  149  is  meant  to 
apply  only  to  the  cases  in  sects.  147  and  148.  I 
am  not  able  to  come  to  that  conclusion,  for  this 
reason,  that  the  language  of  sect.  149  seems  to  be 
general,  and,  in  my  opinion,  is  a  specific  power 
given  to  the  commissioners  to  sue.  I  think  that 
the  expenses  in  question  are  recoverable  by  the 
commissioners  in  the  present  action,  and  I,  there- 
fore, give  judgment  for  them. 

From  this  judgment  the  defendants  now  ap- 


A.  OhaaUs,  Q.O.  (with  him  E.  U,  BuUen),  for  the 
defendant  in  first  action. — It  is  true  that,  under 
sect.  53,  as  altered  by  the  Local  Act,  the  owner 
has  to  pay;  but  it  is  a  special  enactment  and 
provides  a  special  remedy,  namely,  that  these 
expenses  should  be  recoverable  as  private  improve- 
ment expenses;  and  that  is  the  remedy  which 
must  be  pursued.  Sect.  149  does  not  apply  where 
there  is  a  special  remedy  provided.  [Brett,  L.  J. 
—It  may  be  that  sect.  149  would  only  apply  to  a 
case  where  the  landlord  has  been  cailed  upon  to 
do  the  work,  but  has  not  done  ic,  and  it  has  been 
done  by  the  urban  authority  at  his  charge.  So 
that  it  c^l  comes  back  to  the  construction  of 
sect.  53.1 

F.  0.  Grump  for  the  defendant  Moody. — If  the 
contention  of  the  other  side  is  correct,  a  liability 
has  been  put  upon  the  owner  whch  was  never  on 
the  occupier.  Sect.  53  never  meant  that  these 
expenses  should  be  recoverable  immediately. 

Bompas,  Q.C.  and  Pitt  Lewis,  for  plaintiffs, 
were  not  called  upon. 

Brett,  L.J. — ^If  I  thought  that  we  could  get  any 
more  light  on  this  case  by  hearing  Mr.  Bompas  1 
would  do  BO;  but  I  think  that  it  has  oeen 
thoroughly  exhausted  by  Mr.  Charles.  We  have, 
too,  a  wonderfully  careful  judgment  of  Field,  J. 
The  ground  of  that  judgment,  however,  is  a  short 
one,  and  must  be  appreciated  at  once;  those 
sections  156  to  199  are  not  by  reference  incorpo- 
rated into  sect.  53.  If  those  sections  are  not  incor- 
§  orated  into  sect.  53,  as  regards  Portsmouth,  they 
0  not  exist  at  all.  Therefore,  the  last  words  of 
sect.  53 — "  such  expenses  shall  be  recoverable 
from  such  owners  respectively  as  hereinafter  pro- 
vided with  respect  to  private  improvement 
expenses  " — must  be  read  as  if,  as  regards  Ports- 
mouth, there  were  no  subsequent  provisions  with 
respect  to  private  improvement  expenses  at  all. 
Then  those  words  of  sect.  53  become  useless,  and 
the  section  must  be  read  as  if  they  were  not  there. 
It  must  be  read  as  if  there  were  no  provision  as  to 
the  expenses  except  "the  expenses  incurred  by 
the  commissioners  in  respect  thereof  shall  be 
repaid  to  them  by  the  occupiers  of  the  lands 
abutting  on  such  street."  If  that  stands  alone, 
the  expenses  in  question  must  be  recoverable  by 
action.  The  sole  question  really  is  whether  the 
last  words  of  sect.  53  are  in  such  a  form  as  to 
read  into  that  section  the  series  of  sections 
beginning  with  156  that  relate  to  private  im- 
provement expenses ;  or  whether  those  words  are 
to  be  taken  merely  as  meaning  in  the  same 
manner  as  private  improvement  expenses  in  other 
cases.  Now  private  improvement  expenses  might 
be  recovered  in  cases  to  which  sect.  53  did  not 
apply  at  all ;  therefore,  the  provisions  with  respect 
to  private  improvement  expenses  were  not  all 
applicable  to  that  section,  ana  cannot,  I  think,  be 
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read  into  it.  The  words  mean  in  the  same  manner 
as  private  improvement  expenses  in  other  cases, 
Then,  those  sections  as  to  private  improvement 
expenses  bein^  repealed,  sect.  53  must  be  read  as 
if  no  sach  sections  ever  existed.  There  is  then  no 
special  provision  as  to  the  recovery  of  these 
expenses,  and  they  are,  therefore,  recoverable  by 
action.  I  will  only  add  that  I  do  not  think  that 
sect.  149  assists  the  case  of  either  party. 

Cotton,  L.J. — The  question  that  we  have  to 
coiisider  here  is,  what  effect  upon  a  section  in  a 
general  Act  of  Parliament  the  private  legislation 
of  Portsmouth  has  had.  That  let^islation  incor- 
porated certain  sections  of  the  Towns  Improve- 
ment Clauses  Act  1847,  and  it  is  upon  this  that 
the  present  difficulty  arises.  Except  so  far  as 
special  legislation  makes  them  part  of  the  special 
Act,  the  provisions  of  the  Towns  Improvement 
Clauses  Act  1847  have  no  effect  at  all.  Then  in 
1857  a  local  Act  for  the  borough  of  Portsmouth 
incorporated,  amongst  other  sections,  sect.  53  of 
the  Act  of  1847,  but  it  did  not  do  so  eimplieiter, 
because  it  said  that  sect.  53  *'  shall  be  construed 
as  if  the  word  '  owners '  were  substituted  for  the 
word  'occupiers.'"  Sect.  53  enables  the  local 
authority  to  pave^  streets  and  to  recover  the  ex- 
penses "  as  hereinafter  provided  with  respect  to 
private  improvement  expenses,"  the  effect  of 
which  would  be  that  the  owners  would  have  had 
time  given  them  to  repay  the  expenses.  Then 
comes  the  legislation  of  1864,  by  wnich  the  legis- 
lation of  1857,  which  incorporated  sect.  53  and 
the  private  improvement  expenses  clauses,  was 
altered  by  only  incorporating  sect.  53  without 
the  private  improvement  expenses  clauses.  The 
question  is,  how  is  the  owner  liable  now  to  pay  the 
expenses  incurred  under  sect.  53  P  Can  he  say, 
notwithstanding  that  sects.  156  to  199  are  not 
part  of  the  private  legislation  of  Portsmouth,  I 
am  not  liable  to  have  an  action  brought  against 
me  for  these  expenses  until  you  have  proceeded 
in  the  way  pointed  out  by  those  sections  P  I  am 
of  opinion  that  he  is  liable  to  pay  these  expenses 
at  once.  The  private  improvement  expenses 
clauses  are  no  longer  applicable  to  Portsmouth. 
Sect.  53  must  be  read  as  if  the  words  "such 
expenses  shall  be  recoverable  from  such  owners 
respectively  as  hereinafter  provided  with  respect 
to  private  improvement  expenses "  were  not 
there.  The  owner  cannot,  therefore,  in  my 
opinion,  say  that  he  is  not  liable  to  pay  at  once. 
I  think  that  he  is  b'able  to  pay  these  expenses  at 
once,  and  that  they  can  be  recovered  by  action. 
It  is  not,  in  my  opinion,  necessary  for  the  plain- 
tiffs to  have  recourse  to  sect.  149  as  giving  them 
a  right  of  action  in  respect  of  these  expenses. 
Under  sect.  53  they  are  to  be  repaid  to  the  plain- 
tiffs by  the  owners  of  the  adjoining  lands,  and 
that  is  sufficient,  in  the  absence  of  any  speoial 
provision,  to  give  the  plaintiffs  a  right  of  action. 

AppBol  dismissed. 

Solicitors  for  the  plaintiffs,  Bisehoff,  Bompas, 
and  Oo, 
Solicitors  for  the  defendants,  Ford  and  Ford. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Monday,  May  15, 1882. 

(Before  Grove,  J.) 

WOLSTANTON  AND  BURSLEM  TJnION  (appS.)  V.  NoETE- 

wicii  Union  (resps.).  (a) 

Bemoval  of  pauper — Settlement  by  residence  under 
sixteen  years  of  age-^Derived  settlement — 39  ^ 
40  Vict.  c.  61,  ss.  34  and  35. 

A  pauper,  whose  settlement  both  by  birth  and  parent- 
age was  in  the  appellants*  union,  had,  before  he 
was  sixteen  years  old,  resided  in  another  union 
for  the  term,  in  the  mawner,  and  under  the  ciroum- 
stances  required  by  sect.  34  of  the  Divided  Parishes 
and  Poor  Law  Amendment  Act  1876  to  acquire  a 
settlement  by  residence. 

Held,  upon  an  appeal  from  an  order  of  removal  to 
the  avpellantr  union,  that  the  first  paragraph  oj 
sect.  35  of  that  Act  refers  only  to  derived  settlements ; 
that  there  was  nothing  in  that  section  to  prevent 
the  pauper  from  acquiring  a  settlement  under 
sect.  34 ;  and  that  therefore  the  order  of  removal 
was  bad. 

This  was  an  appeal  against  an  order  of  two  jus- 
tices for  the  county  of  Chester,  dated  the  28th 
day  of  June  1881,  for  the  removal  of  one  Egerton 
Wedgwood,  a  pauper  lunatic,  from  the  respon- 
dents' union  to  the  appellants'  union,  by  which 
order  it  was  adjudged  that  the  place  of  the  last 
legal  settlement  of  the  said  Egerton  Wedgwood 
was  in  the  parish  of  Wolstanton,  in  the  appellants' 
union.  The  appeal  was  tried  at  Michaelmas 
Quarter  Sessions  for  the  county  of  Chester, 
holden  at  Knutsford,  when  that  court  affirmed  the 
said  order,  subject  to  the  opinion  of  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice,  on 
the  following  case : 

1.  The  said  pauper  Egerton  Wedgwood  was 
born  in  the  said  parish  of  Wolstanton,  in  the 
appellants'  union,  on  the  3rd  Oct.  1860,  and  was 
the  legitimate  son  oi  Abner  Philimore  Wedg- 
wood, who  resided  in  the  said  parish  from  the  year 
1843  till  Jan.  15,  1871,  when  he  died;  he 
resided  there  during  the  said  period  under  such 
circumstances  as  to  gain  a  settlement  in  the  said 
parish. 

2.  The  mother  of  the  said  pauper  continued  to 
reside  in  the  said  parish  of  Wolstanton,  in  the 
appellants'  union,  from  the  time  of  her  said 
husband's  death  until  her  second  marriage  in  the 
month  of  June  1877,  and  was  legally  settled  in  the 
said  parish  during  such  period. 

3.  The  said  pauper  resided  with  his  father  and 
mother  until  the  death  of  the  former,  but  he  sub- 
sequently resided  in  the  parish  of  Maer,  in  the 
Newoastle-under-Lyme  Union,  in  the  county  of 
Stafford,  from  about  the  year  1872  till  the  month 
of  May  1877,  under  such  circumstances  as  to  gain 
a  settlement  of  his  own  in  the  said  parish  of  Maer, 
by  complying  with  the  provisions  of  39  &  40  Vict. 
c.  61,  s.  §4,  unless  by  tne  provisions  of  the  35th 
section  of  the  said  Act  he  was  incapable,  under  the 
aforesaid  circumstances,  of  acquiring  such  settle- 
ment. 

4.  It  was  contended  on  behalf  of  the  appellants 
that  the  34th  section  applies  to  any  person,  and 
that  its  provisions  are  not  restricted  by  the  35th 

(a)  Beported  by  M.  W.  McKellab,  Esq.,  Barristcr-at-Law. 
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BectioD,  and  therefore  that  the  said  pauper  lunatic 
acquired  a  settlement  in  the  said  parish  of  Maer. 
It  was  contended  on  behalf  of  the  respondents 
that  the  34th  section  should  be  read  together  with 
the  35th  section,  and  that  when  so  read  it  enacted 
that  a  legitimate  child  under  the  age  of  sixteen 
would  not,  under  the  above  circumstances,  acquire 
a  settlement  for  itself,  and  therefore  that  the  said 
pauper  lunatic  took  the  settlement  of  his  widowed 
mother. 

5.  Being  of  opinion  that  the  above  contention 
of  the  respondents  was  right  in  law,  the  said 
Court  of  Quarter  Sessions  dismissed  the  appeal 
with  costs. 

6.  If  the  court  should  be  of  opinion  that  the 
above  contention  of  the  responden'os  is  right  in 
law,  then  the  aforesaid  order  shall  stand;  but, 
if  the  court  shall  be  of  opinion  that  the  conten- 
tion of  the  appellants  is  right  in  law,  then  the 
aforesaid  order,  and  the  order  of  sessions  con- 
firming the  same  with  costs,  shall  be  quashed,  and 
the  aforesaid  appeal  to  the  quarter  sessions  shall 
be  allowed  with  costs. 

By  11  &  12  Vict.  c.  Ill,  after  reciting  the  Irre- 
movability Act  1846  (9  &  10  Vict.  o.  96) : 

Provided  always,  that  whenever  any  person  shonld 
have  a  wife  or  ohildren  having  no  other  settlement  than 
his  or  her  own,  snoh  wife  and  ohildren  shonld  be  remov- 
able from  any  parish  or  place  from  which  he  or  she 
wonld  be  removable  notwithstanding  any  provisions  of  the 
said  recited  Act,  and  shonld  not  be  removable  by  reason 
of  any  provision  in  the  said  recited  Act. 

By  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (39  &  40  Vict.  c.  61),  s.  34  : 

Where  any  person  shall  have  resided  for  the  term  of 
three  years  in  any  parish  in  snch  manner  and  nnder  snch 
oironmstances  in  each  of  snch  years  as  woiUd  in  accor- 
dance with  the  several  statutes  in  that  behalf  render 
him  irremovable,  he  shall  be  deemed  to  be  settled  there- 
in nntil  he  shall  acquire  a  settlement  in  some  other 
parish  by  a  like  residence  or  otherwise." 

By  sect.  35 : 

No  person  shall  be  deemed  to  have  derived  a  settle- 
ment from  any  other  person,  whether  by  parentage,  estate, 
or  otherwise,  except  in  the  case  of  a  wife  from  her 
husband,  and  in  the  case  of  a  child  under  the  age  of 
sixteen,  which  child  shall  take  the  settlement  of  its 
father  or  of  its  widowed  mother,  as  the  case  may  be,  up 
to  that  age,  and  shall  retain  the  settlement  so  taken 
until  it  shall  acquire  another. 

An  illegitimate  bhild  shall  retain  the  settlement  of  its 
mother  until  such  child  acquires  another  settlement. 

If  any  child  in  this  section  mentioned  shall  not  have 
acquired  a  settlement  for  itself,  or  being  a  female  eJiall 
not  have  derived  a  settlement  from  her  husband,  and  it 
cannot  be  shown  what  settlement  such  child  or  femjale 
derived  from  the  parent  without  inquiring  into  the  deri- 
vative settlement  of  such  parent,  such  child  or  female 
shall  bo  deemed  to  be  settled  in  the  parish  to  which  he 
or  she  was  bom. 

The  argument  of  this  case  was  by  consent  heard 
by  a  single  judge. 

Marshall,  for  the  respondents,  showed  cause 
against  the  rule  to  quash  the  order  of  quarter 
sessions. — ^The  question  to  be  decided  is,  wnether 
this  pauper,  who  was  under  the  age  of  sixteen, 
acouired  a  settlement  by  residence  in  the  parish 
of  Maer,  apart  from  his  widowed  mother,  and  in  a 
different  place  from  her  settlement.  There  seems 
to  be  nothing  in  the  Statutes  of  Irremovability 
before  the  Act  of  1876  which  touches  the  ques- 
tion ;  and  although  it  may  have  been  possible  in 
some  few  instances  for  a  child  under  sixteen  to 
have  acquired  an  independent  settlement,  the 
Legislature  may  well  have  intended  by  sect.  35  to 


impose  the  derived  settlement  upon  all  legitimate 
children  under  that  age.  Indeed,  it  can  only  bo 
oy  applying  the  first  paragraph  of  sect.  35  to 
acquired  as  well  as  derived  settlements  that  the 
word  "  estate  "  can  have  any  meaning  or  effect. 
A  settlement  can  only  be  derived  from  a  parent 
or  a  husband  ;  there  never  can  be  a  derived  settle- 
ment by  estate.  If,  however,  the  word  "  derived," 
in  the  first  line  of  the  d5th  section,  be  read  in  its 
most  commonly  received  sense,  so  as  to  include 
settlements  technically  both  derived  and  acquired, 
the  words  "  estate  and  otherwise  "  would  be  in- 
telligible, and  would  include  the  settlement  which, 
but  for  this  section,  has  been  acquired  by  the 
pauper  in  this  case. 

HiggvMy  contra, — ^The  word  "  derived  "  is  used 
more  than  once  in  this  35th  section ;  and  in  the  last 
paragraph  its  meaning  is  clearly  to  be  distin- 
guished from  that  of  the  word  "acquired."  It 
cannot  be  intended  that  the  same  word  should 
have  a  general  meaning  in  one  part  and  a  technical 
meaning  in  another  pftrt  of  the  same  section.  The 
first  paragraph,  therefore,  can  only  refer  to  settle- 
ments derived  in  the  case  of  children  under  six- 
teen f^om  their  parents,  and  has  no  application  to 
a  child  who,  like  the  pauper  here,  has  acquired  an 
independent  settlement  by  residence.  We  must 
then  fall  back  upon  the  34th  section,  which,  in 
words  general  enough  to  include  children  under 
sixteen,  enables  any  person  to  acquire  a  settlement 
by  residence.  Here  the  pauper  has  acquired  such 
a  settlement,  and  the  order  oi  removal  to  the  appel- 
lants' union,  which  is  the  place  of  his  derived  settle- 
ment, is  not  justified  by  the  last  paragraph  of  the 
35th  section.  No  doubt  this  construction  of  sect. 
35  involves  a  difficulty  with  respect  to  the  word 
"  estate ;"  but  the  words  "  whether  by  parentage, 
estate,  or  otherwise  "  may  be  held  to  be  altogether 
superfluous ;  or  possibly  they  were  intended  to 
refer  to  the  previous  substantive  "settlement," 
and  not  the  verb  '*  to  have  derived,"  in  order  to 
point  out  that  the  settlement  so  derived  from  the 
other  person  might  have  been  obtained  by  that 
other  person  either  by  parentage,  estate,  or  other- 
wise, it  being  well  luiown  that  a  settlement  oan 
be  technical^  derived  only  by  parentage  or 
marriage. 

Gbovs,  J. — ^I  cannot  say  that  I  have  much  doubt 
as  to  the  construction  of  this  section ;  but  I  admit 
that,  in  the  only  sense  I  oan  adopt,  there  is  no  effect 
given  to  the  word  "  estate."  I  am  not  at  all  satis- 
fied with  the  suggestion  that  the  words  "  whether 
by  parentage,  estate,  or  otherwise"  should  be 
applied  to  the  settlement  of  the  other  person  from 
whom  the  settlement,  which  is  the  subject  of  the 
enactment,  is  derived.  It  peems  to  me  that  the 
section  was  intended  to  deal  with  the  settlement 
of  a  man  or  an  unmarried  woman  above  the  age  of 
sixteen,  which  was  derived  by  parentage  or  mar- 
riage. I  can  only  think  that  the  wor&  "  estate 
and  otherwise  "  were  used  in  a  vague  sense,  or  as 
surplusage,  and  I  greatly  prefer  so  to  decide  than 
to  extend  the  sen? e  of  the  word  "  derived,"  as 
suggested  for  the  respondents,  in  order  to  include 
both  derived  and  acquired  settlements.  The  words 
"  derive  "  and  "  acquire  "  are  used  several  times  in 
the  35th  section,  and  in  the  instances  other  than 
this  their  meanings  are  distinct,  and  their  use  is 
technically  accurate.  I  feel  it  impossible  to  hold, 
in  the  face  of  this  careful  distinction,  that  whcoi 
the  word  **  derived  "  first  appears  in  the  section  it 
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means  both  "  derived  and  aoqaired."  It  may  be, 
as  oontended,  that  the  objecti  of  the  Legislature 
was  to  abolish  all  settlemonts  aoaaired  by 
children  under  sixteen ;  but,  if  it  was,  the  neoes- 
sary  words  have  not  been  emploved,  and  I  cannot 
mi^e  the  law.  Mv  opinion  is  that  the  first  para- 
graph of  the  35th  section  applies  to  derived 
settlements  only,  and  not  to  acquired  settlements 
of  children  or  other  persons.  There  was,  there- 
fore, in  this  case  no  necessity  to  resort  to  the 
pauper's  derived  settlement,  and  the  orders  of 
removal  and  quarter  sessions  were  wrong.  I 
think  this  is  a  case  in  which  no  costs  should  be 

JudgfMnUfor  appeUants, 

Solicitors  for  appellants,  LleweUyn  and  AchrelL 
Solicitors  for  respondents,  C7.  R.  and  H.  Cuff, 
for  A,  and  /.  E.  Fletcher,  Northwich. 


Thursday,  March  30,  1882. 
(Before  Pollock,  B.  axtd  Manisty,  J.) 
Big.  v.  Qasz,  (a) 

ExiradUwn — Fugitive  criminal  subject  of  a  state 
other  than  the  state  requiring  his  surrender — 
Foreign  warrant — Dvhf  authenticated .  copy  of  a 
decree  of  competent  foreign  tribunal  ordering 
arrest — Sufficiency  of  warrant — Habeas  Corpus 
Eztradition  Act  1870—33  ^  34  VicL  c.  52,  w.  10, 
15 — Extradition  treaty  between  Qreat  Britain 
and  the  Netherlands,  1874. 

G;  the  fugitive,  tooa  aUeged  to  have  commitied  an 
offence  in  N.  for  which  he  might  be  extradited. 
The  Oovemment  of  N.  applied  for  his  surrender. 
On  his  apprehension  in  England  he  produced 
letters  of  naJtvralisation  granted  to  him  by  the 
U.S.,  and  ckMned  to  be  a  subject  of  the  U.  8.  and 
not  of  y.,  which  could  not  iawfvUy  demand  his 
surrender.  The  warrant  for  Q.*s  arrest  was  a 
duly  signed  and  authenticated  copy  of  a  decree 
entered  in  the  official  booh  of  a  competent  tribunal 
in  N.  ordering  hie  arrest.  0.  was  taken  into 
custody,  and  an  a/pplication  for  a  writ  of  habeas 
corpus^  was  made  on  Ms  behalf.  On  the  argu- 
ment it  was  contended  that,  being  a  naturalised 
citizen  of  the  U.S.,  he  was  not  within  the  terms 
of  the  treaty  between  Greal  Britain  and  N.,  and 
could  not  be  delivered  up  at  the  request  of  the 
Oovemment  of  N.  Also  that  the  warrant  of  his 
arrest  was  not  in  form  or  substance  within  the 
meaning  oj  the  English  term  "  warrant**  and  was 
besides  bad  and  insufficient  by  reason  of  its  being 
a  mere  copy,  and  not  an  original  document. 

Held,  that  a  'oerson  who  commits  a  crime  within 
the  jurisdiction  of  a  particular  country  is  pro 
tanto  a  subject  of  that  country  which  can  rightly 
demand  his  extradition  on  escape,  unless  there  are 
treaty  arrangemfinis  to  the  contrary. 

Held,  further,  thai  a  foreign  warrant  need  not  be 
of  the  same  kind  or  description  as  an  English 
warrarU,  and  th(xt  any  foreign  judicial  document 
purporting  to  be  duly  signed  and  authenticated 
which  orders  the  arrest  of  a  person,  is  a  sufficient 
warrant  upon  which  the  committing  magistrate 
in  England  can  order  the  surrender  of  that  person 
cu  a  fugitive  criminal. 

This  was  an  application  for  a  rule  nisi  calling 
upon  the  Governor  of  HoUoway  Gaol  to  show 
cause  why  a  writ  of  habeas  corpus  should  not 

Ca)  Baported  by  W.  P.  Etisslky,  fisq.,  Banister-at-Law. 


issue  calling  upon  him  to  bring  up  for  release 
the  body  of  Edward  Nathan  Ganz,  who  had  been 
committed  to  his  custody  under  an  extradition 
warrant  granted  by  the  Chief  Magistrate  at  Bow- 
street  on  the  application  of  the  Government  of 
the  Netherlands. 

The  following  were  the  material  facts  of  the 
case: — 

1.  Edward  Nathan  Ganz,  the  fugitive  criminal, 
whose  alias  was  alleged  to  be  Bernhardt 
Wyprecht,  was  charged,  at  the  instance  of  the 
Gbvernment  of  the  Netherlands,  with  an  extra- 
ditable offence  amounting  to  the  obtaining  of 
money  under  false  pretences  during  the  year 
1881. 

2.  Granz,  whose  offices  were  a  small  room  in  a 
street  in  Rotterdam,  inserted  during  the  year 
1881  an  advertisement  in  various  newspapers  on 
the  Continent  to  the  effect  that  customers  deal- 
ing with  his  firm  would  savQ  a  considerable 
amount  per  annum  by  purchasing  their  grocery 
supplies  direct  from  the  prisoner's  "  ware- 
houses "  in  Rotterdam.  The  prisoner's  firm  was 
styled  "  Bernhardt  Wyprecht  and  Co." 

3.  In  the  advertisement  appeared  the  notice, 
"  All  our  goods  are  picked  out  at  the  place  of 
growing  by  our  own  Victories,  and  the  most  con- 
scientious warranty  for  utmost  purity  and  best 
weight." 

4.  On  receipt  of  an  order  the  prisoner  sent  to 
the  customer  a  circular  requiring  payment  in 
advance,  and  in  terms  repeating  the  statements 
put  forward  in  the  advertisement. 

5.  A  large  number  of  persons  sent  the  prisoner 
orders  from  Berlin  and  other  parts  of  the  German 
empire,  and,  on  receipt  of  the  circular,  remitted 
the  amount  of  their  orders  as  directed. 

6.  The  prisoner,  as  "  Bernhardt  Wyprecht  and 
Co.,"  did  not  send  any  goods  in  return  for  the 
money,  nor  had  he  "  warehouses  "  in  Rotterdam 
nor  "  factories  "  elsewhere. 

7.  Ganz  came  over  to  England  towards  the 
latter  part  of  the  }ear  1881. 

8.  In  consequence  of  the  representations  made 
through  the  Grovernments  of  those  persons  who 
alleged  that  they  had  been  swindled  by  the 
prisoner,  criminal  proceedings  were  taken  in  the 
Arrondissement  Court  (or  the  Criminal  Court  of 
first  instance)  in  Rotterdam,  which  held  that  the 
offence  had  not  been  made  out.  But  the  Court  of 
Criminal  Appeal  at  the  Hague  reversed  the 
decision  of  the  court  below,  and  issued  the  follow- 
ing copy  document  [translation]  authorising  the 
prisoner's  arrest.  This  document  was  relied  on  as 
a  proper  and  valid  warrant  of  arrest. 

In  the  name  of  the  King. 
Tho  Conrt  of  Juatioe  at  the  Hagne  inConncil  asBemblod. 

Seen  the  report  of  the  Arrondissement  Court  of  Justice 
of  Sotterdam  assembled  in  connoil  of  the  15th  Nov. 
1881  in  the  case  of  Bernhardt  Wyprecht  (as  he  calls 
himself),  from  which  report  it  appears  that  the  papers  in 
this  case  showed  no  crime,  the  demanded  prosecntion 
was  refused,  and  it  is  declared  there  is  no  ground  for 
further  proceedings. 

Seen  tne  act  of  protest^  dated  the  16th  Nov.,  following 
against  the  reports  submitted  by  the  officer  of  justice  of 
the  mentioned  court  of  justice. 

Seen  the  papers  and  requisition  of  the  public  prosecutor 
showing  that  he  does  not  approve  of  the  report  of  the 
court  against  which  he  protests. 

Seen  the  further  papers. 

Considering  that  there  exists  sufficient  reason  for  com- 
plaint— ^the  accused  being  said  to  have  resided  in  the 
'  oourse  of  the  year  1881  at  Botterdom,  to  have  advertised 
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from  there  in  different  German  newspapers  wherein  he, 
stating  to  trade  as  Bernhardt  Wypreoht  and  Co.,  in 
Botterdam,  offered  different  wares^  some  of  whioh  he 
named  at  en  gros  prioee,  gnaranteemg  his  buyers  that 
they  were  picked  ont  through  his  own  factories,  and 
conld  be  dehvered  at  snoh  low  prices  tiiat  throngh  bnying 
from  him  may  hundred  marks  per  annum  could  be  saved, 
all  entirely  fraudulent  and  without  any  intention  of 
keeping  to  his  offer. 

Furthermore  he  is  said  to  have  induced  different 
persons  by  these  advertisements  to  send  him  moneys  as 
prepayment  in  ordering  some  of  the  advertised  goods, 
and  also  from  the  persons  mentioned,  the  amounts  stand- 
ing against  their  names,  without  sending  them  the 
ordered  goods,  to  have  received  tiie  same  and  fraudu- 
lently become  possessed  of  them  to  their  damage.  [Here 
follow  the  names  cf  twenty-eight  persons  in  different 
parts  of  Germany  who  remittednim  money.] 

Taking  into  consideration  that  these  acta  are  punish- 
able by  article  405  of  the  Penal  Code. 

Seen  the  articles  88  and  Sd  of  the  Law  Book  of  Demands 
for  punishment. 

That  the  before-mentioned  report  of  the  Court  of 
Arrondissement  at  Rotterdam  will  not  be  accepted. 

Authorised  proceedings  with  order  for  arrest  against 
Bernhardt  Wyprecht  (oallinff  himself  so)  last  living  at 
Botterdam,  thence  absconded. 

Done  at  the  Hague  on  the  21st  Nov.  1881  by  the  follow- 
rentlemen  : 
[ere  follow  the  signatures  of  the  vice-president  and 

lers  of  t)ie  council.] 

For  copy  delivered  on  demand  of  the  O.  M., 

The  actuary  of  the  courts  of  justice. 

(Signed)    W.  Bibdom  and  M.  Van  den  Be  boh. 

Seen  for  certifying  the  handwriting  of  the  above- 
named  Bisdom  and  Van  den  Bergh. 

The  Hague,  Dec.  2, 1881. 

For  the  Minister  of  Justice,  the  Secretary-General. 

(Signed)  Clamm. 

9.  A  formal  requisition  for  the  extradition  of 
the  prisoner  was  made. 

10.  On  being  arrested  in  London  Gh^nz  produced 
two  documents  which  purported  to  be  two  letters 
of  naturalisation  as  a  citizen  of  the  United  States 
of  America ;  one  described  him  by  the  name  of 
Ernest  Ganz,  the  other  as  Ernest  iNathan  Ganz. 

11.  The  above  charge  was  preferred  against  him 
at  Bow-street,  and  Sir  James  Ingram  committed 
him  to  custody  for  extradition. 

12.  An  application  for  a  rule  nm  for  a  writ  of 
habeas  corpus  was  accordingly  made  on  behalf  of 
the  prisoner. 

By  33  &  34  Vict.  c.  52,  sect.  1 : 

Where  an  arrangement  has  been  made  with  any  foreign 
state  with  respect  to  the  surrender  to  such  state  of  any 
fugitive  criminals,  Her  Majesty  may  by  Order  in  Council, 
direct  that  this  Act  applv  in  the  case  of  such  foreign 
state.  Her  Majesty  may,  oy  the  same  or  any  subsequent 
order,  limit  tiie  operation  of  the  order,  and  restrict  the 
same  to  fugitive  criminals  who  are  in  or  suspected  of 
being  in  the  part  of  Her  Majesty's  dominions  specified  in 
the  order,  and  render  the  operation  thereof  subject  to 
such  conditions,  exceptions,  and  qualifications  as  may 
be  deemed  expedient.  Every  such  order  shall  recite  or 
embody  the  terms  of  the  arrangement,  and  shall  not 
remain  in  force  for  any  longer  period  than  the  arrange- 
ment. 

By  sect.  6 : 

Where  this  Act  applies  in  the  case  of  any  foreign  state, 
every  fugitive  criminal  of  tiiat  state  who  is  in  or 
suspected  of  being  in  any  part  of  Her  Majesty's 
dominions,  or  that  part  which  is  specified  in  the  order 
applying  this  Act  (as  the  case  ma^  be),  shall  be  liable  to 
be  apprehended  and  surrendered  m  manner  provided  by 
this  Act,  whether  the  crime  in  respect  of  which  the 
surrender  is  sought  was  committed  before  or  after  the 
date  of  the  order,  and  whether  there  is  or  ia  not  any  con- 
current jurisdiction  in  any  court  of  Her  Majesty's 
dominiouB  over  that  crime. 

By  sect.  7 :      ^ 

A  requisition  for  the  surrender  of  a  fugitive  criminal 


of  any  foreign  state  who  is  in,  or  suspected  of  being  in, 
the  United  Kingdom  shall  be  made  to  a  Secretary  of 
State  by  some  person  recognised  by  the  Secretaiy  of 
State  as  a  diplomatic  representative  of  that  foreign  state. 
A  Secretary  of  State  may,  b^  order  under  hia  hand  and 
seal,  signify  to  a  police  magistrate  that  such  requisitioii 
has  been  made,  and  require  him  to  iasue  his  warrant  for 
the  apprehension  of  the  fugitive  criminal. 

By  sect.  8 : 

A  warrant  for  the  apprehension  of  a  fugitive  eriminal, 
whether  accused  or  convicted  of  crime,  who  is  in,  or 
suspected  of  being  in,  the  United  Kingdom  ma^  be  issued 
by  a  police  magistrate  on  the  receipt  of  the  said  order  of 
the  Secretary  of  State,  and  on  such  evidence  as  would 
in  his  opinion  justif^r  the  issue  of  the  warrant  if  the 
crime  had  been  committed  or  the  criminal  convicted  in 
England. 

By  sect.  10 : 

In  the  case  of  a  fugitive  criminal  accused  of  an  extradi- 
tion crime,  if  the  foreign  warrant  authorising  the  arrest 
of  such  criminal  is  dnly  authenticated,  and  such  evidence 
is  produced  as  (subject  to  the  provisions  of  this  Act) 
would,  according  to  the  law  of  England,  justify  the  com- 
mittal for  trial  of  the  prisoner  if  the  crime  of  which  he 
is  accused  had  been  committed  in  England,  the  polioe 
magistrate  shall  commit  him  to  prison,  but  otherwise 
shall  order  him  to  be  discharged. 

In  the  case  of  a  fugitive  criminal  alleged  to  have  been 
convicted  of  an  extradition  crime,  if  such  evidence  is 
produced  as  (subject  to  the  provisions  of  this  Act)  would, 
according  to  tiie  law  of  England,  prove  that  the  prisoner 
was  convicted  of  such  crime,  the  police  magistrate  shall 
commit  him  to  prison,  but  otherwise  shall  order  him  to 
be  dischargred. 

If  he  commits  such  criminal  to  prison  he  shall  commit 
him  to  the  Middlesex  House  of  Detention,  or  to  some 
other  prison  in  Middlesex,  there  to  await  the  wairant  of 
a  Secretaiy  of  State  for  his  surrender,  and  shall  forthwith 
send  to  a  Secretary  of  State  a  certificate  of  the  committal, 
and  such  report  upon  the  case  as  he  may  think  fit. 

By  sect  14 : 

Depositions  or  statements  on  oath  taken  in  a  foreign 
state,  and  copies  of  such  original  depositions  or  state- 
ments, and  foreign  certificates  of  or  ludioial  documents 
stating  the  fact  of  conviction,  may,  if  duly  authenticated, 
be  received  in  evidence  in  prooeecungs  under  this  Act. 

By  sect.  15 : 

Foreign  warrants  and  depositions  or  statements  on 
oath,  and  copies  thereof  and  certificates  of  or  judicial 
documents  stating  the  fact  of  a  conviction  shall  be 
deemed  duly  authenticated  for  the  purposes  of  this  Act, 
if  authenticated  in  manner  provided  lor  the  time  beingr 
by  law  or  authenticated  as  follows : 
(1.)  If  the  warrant  purports  to  be  signed  by  a  judge, 
magistrate,  or  officer  of  the  foreign  state  where 
the  same  was  issued ; 
(2.)  If   the  depositions  or  statements  or  the  copies 
thereof  purport  to  be  certified  under  the  hand  of  a 
judge,  magistrate,  or  officer  of  the  foreign  state 
where  the  same  were  taken  to  be  the  original 
depositions  or  statements,  or  to  be  true  copies 
thereof  as  the  case  may  require ;  and 
(3.)  If  the  certificate  of  or  judicial  document  statinsr 
the  fact  of  conviction  purports  to  be  certified  by 
a  judge,  magistrate,  or  officer  of  the  foreign  state 
where  the  conviction  took  place ;  and 
if  in  every  case  the  warrants,  depositions,  statements, 
copies,  certificates,  and  judicial  documente  (as  the  case 
may  be)  are  authenticated  by  the  oath  of  some  witness 
or  by  being  sealed  with  the  official  seal  of  the  Minister  of 
Justice,  or  some  other  minister  of  state.    And  all  oourte 
of  justice,  justices,  and  magistrates  shall  take  judicial 
notice  of  such  official  seal,  and  shall  admit  the  docu- 
mente so  authenticated  by  it  te  be  received  in  evidence 
without  further  proof. 

By  the  treaty  made  between  Her  Majesty  and 
the  Kin|(  of  the  Netherlands  for  the  mutual  sur- 
render of  fugitive  criminals,  signed  the  19  bh 
June  1874,  art.  1  : 

It  is  agreed  that  Her  Britannic  Majesty  and  His 
Majeff^  the  King  of  the  Netheriands  shall,  on  requitriti«n 
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made  in  their  names  by  their  respeotiye  diplomatio 
agents,  deUver  up  to  each  other  reoiprocally  any  person 
who,  being  accnsed  or  convioted  of  any  of  the  crimes 
hereinafter  specified,  committed  within  the  jurisdiction 
of  the  requiring  par^,  shall  be  found  within  the  terri- 
tories of  tne  other  party. 

By  art.  3 : 

No  subject  of  the  Netherlands  shall  be  delivered  by  the 
Government  of  the  Netherlands  to  the  Qovemment  of  the 
United  Kingdom ;  and  no  subject  of  the  United  Kingdom 
shall  be  deliyered  by  the  Groyemment  thereof  to  the 
Goyemment  of  the  Netherlands.  With  reference  to  the 
application  of  the  present  treaty,  are  comprised  in  the 
denomination  of  "  subjects,"  not  only  naturalised  citizens 
of  the  country,  but  abo  such  foreigners  as,  according  to 
the  laws  of  either  of  the  contraotizig  parties,  are  assimi- 
lated to  subjects,  as  well  as  such  Knreigners  who,  being 
domiciled  in  the  country,  and  haying  married  a  citizen 
thereof,  have  one  or  more  children  by  that  marriage 
bom  there. 

By  art.  8 : 

The  recjuisition  for  extradition  shall  be  made  through  the 
diplomatic  agents  of  the  high  contracting  parties  respec- 
tively.  The  requisition  for  the  extradition  of  an  accused 
person  must  be  accompanied  by  a  warrant  of  arrest 
issued  by  the  competent  authority  of  the  state  reauiring 
the  extradition,  and  by  such  eyidence  as,  accoroing  .tu 
the  laws  of  the  place  where  the  accused  is  found,  would 
justify  his  arrest  if  the  crime  had  been  committed  there. 

Be»ley  {Tickell  with  him)  moved  on  behalf  of  the 
prisoner  for  the  writ  of  haheae  corpus, — The  prisoner 
18  entitled  to  his  discharge  from  custody  on  several 
grounds.  The  first  is,  the  prisoner  is  not  a  sub- 
ject of  the  King  of  the  Netherlands,  bat  of  the 
United  States  of  America,  and  so  cannot  be 
claimed  by  the  Government  of  the  Netherlands, 
for  he  is  not  a  subject  within  the  meaning  of 
articles  1  and  3  of  the  Treaty  of  Extradition  of 
1874  between  this  country  and  Holland.  When 
Ganz  was  arrested  over  here,  two  letters  of 
naturalisation  as  a  citizen  of  the  United  States 
were  found  on  him  dated  respectively  the  25th 
and  28th  July  1880,  and  also  a  passport  dated  the 
29tli  July  1880.  Now,  there  is  no  evidence  on 
the  depositions  made  against  him  that  he  was 
bom  in  the  Netherlands,  which  ought  to  be 
forthcoming  to  displace  the  presumption  that  he 
is  a  subject  of  the  United  States.  So  far  as  the 
evidence  goes,  he  may  be  a  natnral-bom  English- 
man,  or  one  who  was  born  in  any  country  other 
than  the  Netherlands.  [Pollock,  B. — A  man 
may  be  a  vagrant,  that  is,  of  no  country,  and  the 
law  seeks  to  give  him  a  domicil.  Here  you 
start  with  the  proposition  that  Gkmz  was  at  a 
certain  date  in  the  Netherlands,  and  that  there 
he  did  certain  acts — I  will  not  say  more ;  there- 
fore the  presumption  is,  he  is  a  subject  of  that 
country.  That  he  has  come  to  this  country  again 
is  patent,  but  that  does  not  help  you  unless  you 
show  a  general  proposition  that  eveiy  man, 
whether  be  be  on  the  ContiDcnt,  or  in  England, 
or  anywhere  else,  if  he  can  produce  letters  of 
naturalisation  making  him,  quoad  those  letters, 
the  subject  of  another  country,  that  therefore  he 
has  lost  his  original  domicil.]  I  saj  that  it 
changes  the  burden  of  proof,  and  it  is  for  the 
demanding  country  to  show  that  they  are  entitled 
to  have  him  surrendered.  My  next  point  is,  that 
there  has  been  no  warrant  of  arrest  proper  to 
enable  the  demanding  country  to  have  him 
arrested.-  The  only  document  on  which  the 
prisoner  has  been  arrested  is  a  mere  copy  of  a 
letter  ordering  the  arrest  of  one  Wyprecht,  who  is 
said  to  be  the  same  person  as  Ganz.  [The  learned 
counsel  here  read  the  document  set  forth  above, 


beginning  "  In  the  name  of  the  Kiuff."]  This  is 
not  an  original  foreign  warrant  authorising  the 
arrest  of  the  crimiual  within  33  &  34  Yiot.  o.  52, 
ss.  10, 15 :  (Clarke  on  Extradition,  p.  178.)  There 
has  been  no  proper  authentication  in  this  matter, 
and,  even  assuming  this  to  be  an  order  for  arrest, 
it  is  a  copy  and  not  an  original ;  and  there  is  no 
provision  which  enables  the  requisitioning  state 
to  send  over  a  mere  copy  of  the  actual  roreign 
warrant.  [Manistt,  J. — Is  your  point  that  no 
properly  authenticated  warrant  of  arrest  was  pro- 
duced F]  No  original  warrant  at  all ;  that  which 
has  been  produced  is  simply  a  minute.  Copies  of 
depositions  and  statements  may  be  sent  over,  but 
not  a  copy  of  the  warrant  of  arrest.  First,  I  say 
this  document  is  not  a  warrant  at  all ;  next,  if  it 
were,  it  is  a  mere  certified  copy  of  that  document 
which  has  not  been  sent  over.  This  warrant  must 
be  of  equal  validity  with  an  Euglish  warrant  by 
which  a  person  may  lawfully  be  taken  into 
custody:  (Extradition  Treaty  of  1874,  art.  8.) 
[The  learned  counsel  urged  several  other  points 
for  the  consideration  of  the  court ;  but  they  are 
not  set  out  fully  in  argument,  because  the  court 
requested  the  Attorney-General  to  confine  his 
remarks  to  the  two  points  which  are  set  out  above. 
There  were,  however,  two  points  urged  by  him, 
both  of  which  were  covered  by  the  unreported 
case  of  Beg,  v.  Jacohi  and  Hiller  (a)  cited  m  the 

(o)  Thursday,  March  3,  1881. 

(Before  Pollock,  B.  and  Stephen,  J.) 

Beq.  V,  Jacobi  and  Hiller. 

Extradition — Foreign  warrant — Crime  sufficiently  stated 
— Goods  obtained  hy  false  pretences  sent  from  one 
country  to  another — English  law  of  local  venue — Extra- 
diction  Act  1870  (33  ^  34  Vict.  c.  52). 

O.  and  H.  were  charged  with  conspiring  toqether  in  A, 
in  the  jurisdiction  of  the  Oovernment  of  U,  to  obtain 
goods  by  false  pretences  from  H.  and  Co.  in  3f.,  in  the 
jurisdiction  of  the  Qovemment  of  0.  They  wrote 
letters  from  A.  {containing  the  false  pretences)  to  H. 
and  Co.,  in  O.,  ordering  goods  to  be  sent  to  them  in  A. ; 
they  also  oraUy  {loith  like  false  pretences)  ordered  the 
same  goods  from  the  agent  ofH..  and  Co.,  who  cabled  on 
them  in  A.  The  goods  were  sent  from  M.  cu  ordered. 
On  the  receipt  of  the  goods,  0,  and  H.  sent  them  to  E., 
whither  soon  after  they  themselves  absconded ;  and 
were  there  arrested  at  the  request  of  the  Oovernment  of 
Q,  The  warrant  of  arrest  described  the  fugitive 
crvminals  as  **  suspected  of  fraud.**  On  the  application 
for  their  discharge,  it  wca  contended  that  the  warrant 
of  arrest  wets  bad  for  insuffi^ncy ;  and  that  the 
offence,  if  ajiy,  had  been  committed  in  H.  and  not  in 
O.,  so  that  thsy  ought  npt  to  be  delivered  up  to  the 
Qovemment  of  6. 

Held,  thai  the  foreign  warrant  of  arrest  was  sufficient, 
and  did  not  require  the  offence  to  be  so  set  out  as  to 
strictly  satisfy  the  English  definition  of  the  crime  com- 
mitted abroad ;  but  it  was  enough  if  %t  purported  to  be 
a  judicial  document  issued  by  a  court  of  competent 
avihority  ordering  the  arrest  of  a  fugitive  criminal. 

Held,  further,  that  where  the  offence  is  one  continv^oUrS 
transaction  committed  partly  in  ojie  country  andjpartVy 
in  another,  the  English  law  of  local  venue  xn  criminal 
Tnatters  ought  not  to  be  applied  to  the  extradition  of 
fugitive  criminals. 

This  was  an  application  for  two  mlea  nisi  oaUina:  npon 
the  Gtovernor  of  HoUoway  Prison  to  show  canse  why  two 
writs  of  habeas  corpus  should  not  issue,  oalling  npon  him 
to  bring  np  for  release  the  bodies  of  two  persons  named 
Jaoobi  ana  Hiller.  who  had  been  committea  to  his  custody 
under  an  extradition  warrant  granted  by  the  Chief 
Magistrate  at  Bow-street,  on  the  application  of  the 
Government  of  the  Emperor  of  Germany. 

The  following  were  the  material  facts  of  the  case : — 

1.  Jacobi  and  Hiller  were  charged  with  conspiring 
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argament:  (1)  That  the  docament  orderiug  the 
arrest  should  not  be  in  general  words,  but  mast 
set  oat  a  specific  crime  committed  by  the  fugitive, 

together  in  Amsterdam  to  obtain  goods  by  means  of  false 
pretences  from  a  firm  named  Heininger  and  Co.,  carrying 
on  business  in  Mayenoe,  in  the  proyincc  of  Hesse. 

2.  On  the  23rd  Sept.  1880  the  prisoners  sent  a  letter  in 
the  name  of  "  O.  Jaoobi  and  Co."  to  the  prosecuting 
firm  at  Mayenoe,  givuig  orders  for  the  sapplv  of  a  sni^ 
of  furniture  for  lOur  rooms  in  a  house  m  AmstOTdam, 
which  furniture  was  to  be  sent  by  the  prosecutors  to 
Amsterdam. 

3.  Some  time  after  the  receipt  of  the  above  letter  the 
agent  of  Heininger  and  Co.  called  at  tha  supposed  place 
of  business  of  Jfacobi  and  Co.  in  Amsterdam,  and  there 
saw  both  prisoners.  Jaoobi,  in  the  presence  of  Hiller, 
told  the  agent  that  he  had  a  lar^e  woollen  manufactory ; 
that  he  was  shortly  gpmg  to  be  married,  and  wanted 
the  goods  for  the  furnishing  of  the  house  where  ho  and 
his  wife  were  going  to  reside. 

4.  The  above  statements  were  alleged  to  be  false  and 
fraudulent. 

5.  The  furniture  so  ordered  was  sent  by  Heininger  and 
Co.  by  the  ordinary  carrying  agents  to  the  ad£ess  in 
Amsterdam  given  by  Jaoobi. 

6.  Other  furniture  was  subsequently  ordered  and 
supplied  to  Hiller  separately  on  the  guarantee  of 
Jacobi. 

7.  The  furniture  so  supplied  was  not  paid  for. 

8.  The  prisoners,  on  the  receipt  of  the  goods,  imme- 
diately sent  them  off  to  England,  and  the  furniture 
ordered  by  Jacobi  was  found  at  Vine-street,  Minories, 
and  that  ordered  by  Hiller  in  a  warehouse  in  Brixton. 

9.  In  Deo.  1879  Jacobi  and  Hiller  absconded  to 
England,  and  a  warrant  for  their  arrest  was  issued  by  a 
court  of  criminal  jurisdiction  of  the  province  of  Hesse. 

10.  The  said  warrant  of  arrest  was  in  the  following 
terms:  "Jacobi,  the  alleged  proprietor  of  the  firm  ot 
O.  Jacobi  and  Co.^  at  Amsterdam,  who  is  suspected  of 
fraud,  by  having  with  intent  to  procure  for  himself  some 
illec^al  pecuniary  profit,  and  by  the  pretence  of  doing 
busmess,  that  is  to  saj[,  bv  a  promise  of  payment  given 
in  writing  falsely  and  in  bad  faith,  induced  the  firm  of 
J.  Heininger,  at  Mayence,  to  forward  him  on  the  11th 
Dec.  1880  a  quantity  of  furniture  of  the  value  of  3838 
francs  20  cents.,  thus  causing  a  pecuniary  prejudice  to 
the  said  firm  amounting  to  the  above-stated  sum,  shall 
be  taken  into  custody  and  detained  during  the  investiga- 
tion of  the  case.  Tne  arrest  of  the  accused  during  the 
investigation  of  the  case  is  ordered  because,  after  having 
perpetrated  the  said  crime,  he  has  absconded  with  the 
goods  thus  obtained  to  a  foreign  country.''  The  warrant 
for  the  arrest  of  Hiller  was  in  the  same  terms  with  the 
exception  of  the  substitution  of  his  name  for  that  of 
Jaoobi. 

11.  A  formal  requlBition  for  the  extradition  of  the 
prisoners  was  made ;  and  on  apprehension  the  above 
charge  was  preferred  against  them  at  Bow-street,  and 
on  the  oral  evidence  of  the  agent  of  the  prosecutors 
a  prim6.  facie  case  of  obtaining  goods  by  false  nretences 
was  made  out  against  them.  Sir  J.  Ingham  tnereupon 
committed  them  to  custody  for  extradition. 

12.  An  application  for  two  rules  nisi  for  two  writs  of 
Tuibeas  corptbs  was  accordingly  made  on  behalf  of  the 
prisoners.  The  grounds  of  the  application  were :  (1)  that 
no  offence  had  been  committed  in  Germany ;  (2)  that  the 
warrant  of  arrest  issued  by  the  German  authorities 
asking  for  the  extradition  of  the  prisoners  did  not  contain 
a  statement  showing  that  the  offence  for  which  the  pri- 
soners were  sought  to  be  extradited  was  an  offence  within 
the  extradition  treaty  between  England  and  Germany. 

The  Attorney -Oeneral  (Sir  Henry  James,  Q.C.,  A.  L, 
Smith  with  him)  showed  cause. 

A.  O.  M.  Mclntyrey  in  support,  contended,  as  on  the 
argument  for  the  rules,  that  if  any  offence  had  been 
committed  by  the  prisoners  it  had  been  committed  in 
Holland,  and  not  within  the  jurisdiction  of  the  German 
Empire,  because  the  false  pretence  had  been  made  (if  at 
all)  both  by  letters  written  from,  and  verbally  in, 
Amsterdam ;  and  the  prosecutors  had  not  parted  with 
possession  of  the  soods  until  they  had  reached  Amster- 
dam, for  up  to  that  time  they  were  under  tibe  control  of 
the  proseontors  and  their  agenu,  the  carriers;   and, 


for  which  he  could  be  apprehended  on  a  warrant 
of  arrest  in  England ;  and  that  ic  was  not  enough 
for  the  extradition  crime  to  be  proved  by  oral 

secondly,  that  the  warrant  ordering  the  arrest  of  the 
prisoners  was  bad  for  insuffioienov,  as  it  did  not  state 
upon  its  face  that  the  crime  charged  against  the  prisoners 
was  the  extradition  offence  of  obtaining  goods  by  false 
pretences,  but  set  out  a  mere  fraud  which  could  be  sub- 
stantiated without  proving  a  single  false  pretence  for 
which  he  ooxUd  be  indicted  in  Envland,  and  that  such 
mere  fraud  was  not  an  extraditable  offence  within  the 
extradition  treaty  between  England  and  Germany. 

Pollock,  B. — This  is   a  matter  with  reference  to 
which,  as  it  affects  the  liberty  of  the  subject,  this  court, 
like  any^  other  court,  no  doubt  should  be   extremely 
careful  in  seeing  that  they  thoroughly  appreciate  the 
objections  which  are  taken  on  behalf  of  tne  prisoner. 
Mr.  Mclnt^e  has  taken  those  objections  both  upon  his 
rule  and  ms  artpiment  to-day  verv  clearly,  and  I  can 
myself  have  no  doubt  whatever  that  we  are  now  really  in 
possession  of  the  whole  facts  and  of  the  law  which  bears 
upon  this  case.     Mr.  Mclntyre's  objections  are  two. 
Tne  first,  although  of  a  somewhat  technical  character,  is 
still  deserving  of  the  greatest  attention.    That  objection 
is,  that  the  loreign  warrant,  whereby  the  police  magis- 
trate was  put  in  motion,  merely  reoited  that  Jacobi  and 
Co.,  or  ratiier  Hiller,  who  is  alleged  to  be  a  commercial 
clerk  of  Jacobi  and  Co.,  "  who  is  suspected  of  fraud  by 
having,  with  intent  to  procure  for  himself  some  illegal 
pecuniary  profit,  and  by  the  pretence  of  doing  business, 
that  is  to  say,  by  a  promise  of  payment  given  in  writing, 
falsely  and  in  bad  faith  induced  uie  firm  of  J.  Heininger 
and  Co.,  at  Mayence,  to  forward  him  on  the  11th  Deo. 
1880  a  quantity  of  furniture  of  the  value  of  3838  francs 
20  cents."    That  is  the  charge,  and  the  real  substantial 
question  is,  whether  that  is,  when  we  have  referred  to 
the  Extradition  Act  of  1870,  a  sufficient  statement  of 
the  warrant  under  which  a  prisoner  ma}r  be  arrested  in 
this  country  and  detained.^  The  10th  section  of  that  Act 
is  as  follows :  [His  Lordship  here  read  the  section,  which 
will  be  found  set  out  in  the  principal  case  above.]    With 
re^rard  to  the  mere  actual  language  used  in  the  warrant, 
this  very  question  was  most  carefully  considered  by  this 
court  in  the  case  of  Ex  parte  Terraz  (39  L.  T.  Eep.  N.  S. 
502 ;  4  Ex.  Div.  63 ;  48  L.  J.  214,  Ex.),  and  in  the  course 
of  that  decision  the  court  pointed  out  the  general  prin- 
ciple of    law,  and  the  wide    distinction  which    exists 
between  the  case  of  a  warrant  for  the  arrest  of  a  person 
for  the  purpose  of  putting  him  into  safe  custody  in  order 
that  he  may  be  brought  to  trial,  and  the  case  of  a 
warrant  which  acts  as  a  committal  in  execution  of  the 
body  of  the  prisoner.    In  that  case  two  authorities  were 
cited  :   Rex  v.  Deapard  (7  T.  B.  736)  and  Bex  v.  Gourlay 
(7  B.  &  C.  669),  in  which  the  distinctions  pointed  out 
were  referred  to,  and  in  part  relied  upon  by  this  court. 
But  in  truth  it  does  not  require  a  reference  to  tiioso 
authorities,  because  what  we  have  to  consider  here  is 
this :  If  these  two  persons  bad  been  in  England  and  had 
been  residing  in  England,  that  evidence  would  have  to 
be  produced  to  show  that  they  were  equity,  or  that  there 
was  reason  to  suppose  that  they  were  gruilty  of  the  obtain- 
ing money  or  goods  by  false  pretences ;  there  could  be,  of 
course,  no  manner  of  doubt,  that  being  the  very  language 
used  in  our  statute  relating  to  false  pretenoes,  whereby 
the  offence  is  constituted,  and  that  is  now  the  language 
which  is  used  in  the  schedule  to  the  Extradition  Act  1870. 
By  the  language  of  sect.  18,  to  the  effect  that  "  such 
evidence  is  to  be  produced  as  would,  according  to  the  law 
of  England,  justify  the    committal   for    trial    of    the 
prisoner  if  the  crime  of  which  he  is  accused  had  been 
committed  in  England,'' jou  get  what  is  tihe  spirit  and 
intention  of  the  Act,  which  it  is  quite  clear  is  not  to  be 
affected  by  mere  variation  of  language,  and  by  not  merely 
saving  that  there  was  evidence   to    show   that  these 
prisoners  were  guilty  of  obtaining  money  by  false  pre- 
tences, but  saying  tliat  they  were  guilty  of  "  iraud,"  that 
**  fraud  "  being  "with  int^t  to  procure  for  themselves 
some  illeg[al  pecuniary  profit,  and  by  the  pretence  of 
doing  business,  that  is  to  say,  by  a  promise  of  payment 
given  in  writing  falsely  and  in  bad  faith,  induced  tne  firm" 
to  part  with  the  goods  which  were  to  be  forwarded.  Wltien 
^ou  once  get  that  statement,  you  get  in  substance  what 
18  the  offence  of  obtaining  goods  under  false  pretences, 
because,  as  has  already  been  said  by  my  brother  Stephen, 
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evidence  before  the  magistrate  ;  (2)  That,  on  the 
facts  of  the  case,  the  offence,  if  any,  was  com- 
mitted within,  the  empire  of  Germany,  and  not 

if  70a  ware  to  attempt  to  say  that  each  warrant  must 
abflolntely  contain  the  exact  langnage  to  he  used  in  the 
terminology  of  our  criminal  law  abroad  and  at  home,  the 
statpte  would  be  ahnost  a  dead  letter.  That  seems  to  me 
to  dispose  of  the  first  objection  taken  by  Mr.  Molntyre. 
Then  oomes  the  second  objection,  which  no  donbt  is  one 
of  mmh  greater  substance,  because  one  must  be  very 
caxeful,  in  dealing  with  foreign  criminals  as  well  as  witi^ 
thoae  of  our  own  coxmtry,not  to  deal  equivocally,  or  say 
that  they  were  guilty  of  a  criminal  act  generally,  but  to 
see  that  the  offence  is  actually  brought  within  the  statute 
or  law  under  which  they  were  prosecuted.  Now,  what 
was  the  offence  with  which  these  two  men  were  charged  ? 
The  question  whether  the  eyidence  establishes  the  offence 
is,  I  agree  with  the  Attorney-General,  for  the  magistoirte 
before  whom  the  case  is  brought.  In  this  particular  case 
it  was  for  the  magistrate  at  Bow-slxeet  on  the  hearing  of 
the  case  to  say  whether  in  his  opinion  the  evidence 
established  the  commission  of  the  offence  bv  the  prisoners 
in  question;  provided,  of  course,  that  this  court  sees 
that  he  has  not  in  any  way  exceeded  his  jurisdiction,  or 
that  he  has  not  in  any  way  misinterpreted  any  descrip- 
tion of  any  crime  in  a  statute  under  which  he  supposes 
he  ifi  acting.  What  is  the  evidence  of  the  offence  in  this 
oaaeP  Two  prisoners,  who  upon  the  evidence  appa- 
rentiy  reside  at  Amsterdam,  sent  letters  to  the  firm  of 
J.  Heininger  and  Co.,  Mayence,  a  city  in  the  empire  of 
Grcrmany,  and  those  letters  ask  that  furniture  may  be 
delivered  at  Mayence,  not  merely  generally,  but  for  the 
puirpose  of  going  to  Amsterdam;  and  the  goods  come 
ultamately  into  the  custody  of  the  prisoners.  I  entirely 
agree  with  Mr.  Molntyre  that  the  evidence  does  not 
dimdose  anything  which  sho^s  that  there  was  an  inten- 
tion on  the  part  of  the  prisoners  in  ordering  these  goods 
that  they  should  be  dehvered  to  any  particular  earner  in 
Mayence,  so  as  to  make  that  agent  the  consignee  of  the 
prisoners.  If  this  question  had  arisen  under  the  Statute 
of  Frauds,  or  otherwise,  which  made  it  necessary  to 
decide  whether,  wh^n  the  gpods  left  the  hands  of  the 
proeeoutor  at  Mayence,  they  came  into  the  hands  of  the 
prisoners  in  the  empire  of  Germany,  I  think  it  would 
hare  been  a  different  matter  alto^rether.  But,  for  the 
purposes  of  this  case,  I  find  that,  in  favour  of  the  view 
presented  by  Mr.  Mclntyre,  there  is  a  clear  intention  on 
the  part  of  the  prisoners  expressed  in  their  letters  that 
the  goods  should  be  placed  in  the  hands  of  some  person ; 
and  the  ovlj  further  observation  I  would  make  upon  that 
is  this :  if  it  stopped  there,  I  should  myself  look  at  the 
English  statute  which  governs  such  cases,  viz.,  24  &  25 
Yicrt.  c.  96,  s.  89,  which  provides  that  "  whosoever  shall 
by  any  false  pretence  cause  or  procure  any  chattel  to  be 
delivered  to  any  other  person  for  the  use  or  benefit,  or 
on  account  of  the  person  Tnakiug  such  false  pretence 
with  intent  to  defraud,  shall  be  deemed  to  have  obtained 
such  chattel  within  the  meaning  of  the  last  preceding 
section,"  vi^.,  the  obtaining  of  it  imder  false  pretences. 
If  it  stoppeid  there  I  should  have  been  indined  to  think 
it  would  have  been  ^uite  sufficient  to  show,  although  no 
evidence  had  been  given  of  the  prisoners'  obtaining  these 
chattels,  that  they  had  by  their  false  pretences  induced 
the  prosecutors  at  Mayence  to  part  with  their  possession; 
bnt  it  is  unnecessaiv  to  decide  that  here,  because  we  have 
this  further  fact,  that  the  prosecutors  were  directed  to 
deliver  posseAsion  to  some  person  on  behalf  of  the  pri- 
soners ;  and  that  they  did  so,  the  correspondence  and 
the  subsequent  acts  of  the  prisoners  clearly  show. 
There  was  one  continuous  chain  of  transaction;  the 
letters  were  written  ordering  the  ^^oods  ;  the  ^ods  were 
delivered  at  Mayence  to  the  earner ;  the  receipt  by  the 
carrier  was  adopted  by  the  prisoners  at  Amsterdam ;  and 
they  dealt  with  the  goods  and  sent  them  to  this  country 
unaer  peculiar  circumstances  to  which  I  need  not  advert. 
It  seems  to  me,  therefore,  that  upon  all  the  sound 
principles  the  course  of  dealing  of  the  prisoners  was 
an  obtaining  of  the  goods  in  Mayence  under  false 
pretences;  and,  without  goin^r  into  the  question  of 
what  might  have  been  the  position  imder  our  old  law  of 
local  venue,  that  seems  to  me  to  be  sufficient  for  us  to 
deal  with  this  particular  statute.  The  only  one  other 
remaining  point  which  was  taken  was,  that  there  was  no 
evidence  of  false  pretence.    That  is  a  matter  which  it  I 
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Netherlands.J 
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was  the  particular  office  of  the  magistrate  to  decide.  He 
did  decide  upon  evidence  contained  in  those  letters 
which  clearly  ^ow  that  there  was  false  pretence,  uid 
that  under  those  circumstances  the  offence  was  com- 
mitted. It  seems  to  me  that  this  is  enough  to  dispose  of 
the  present  case  which  is  before  us,  and  to  enable  us  to 
say  that  these  prisoners  ought  to  be  remitted  to  custody 
from  whence  they  came. 

Stephen,  J.—I  am  .of  the  same  opinion  ;^  and  really 
for  the  same  reasons,  but  I  will  state  them  in  different 
words,  simply  because  the  case  is  one  of  considerable 
importance.  It  seems  to  me  that  there  are  two  objec- 
tions in  this  case,  the  one  to  the  warrant,  the  other  as  to 
the  place  where  the  crime  was  committed.  With  regard 
to  the  warrant,  it  is  said  that  it  does  not  set  forth  such 
a  crime  as  is  contained  in  the  schedule  of  extradition 
offences,  and  that  it  does  set  forth  a  crime  of  which 
a  person  might  be  convicted,  although  there  might  not  be 
proof  against  him,  or  the  evidence  necessary  to  make  up 
that  crime,  for  having  committed  which,  or  for  having 
been  suspected  of  which,  he  was  delivered  up  to  the 
foreign  country.  That  objection  appears  to  me  to  be  a 
fallacy.  I  think  that  the  warrant  and  the  evidence  are 
two  distinct  things.  I  think  that  the  warrant  need  show 
nothing  more  than  the  fact  that  it  has  been  issued  by 
some  competent  authority,  and  is,  in  fact,  an  official 
document  for  the  arrest  01  the  prisoner.  Then  I  think 
that  the  provisions  relating  to  evidence  provide  the  real 
safeguard  against  improper  extraditions.  I  think  that 
it  is  essentia  to  the  delivery  up  of  the  prisoner  that  it 
should  appear  upon  the  evidence  given  b^ore  the  magis- 
trate that  he  might  have  been  committed  for  trial  for  one  oif 
other  of  the  crimes  mentioned  in  the  first  schedule  if  he 
had  done  in  England  the  act  which  he  is  alleged  to  have 
done  in  a  foreign  country.  Every  one  of  the  extradition 
crimes,  when  you  come  to  look  at  them,  are  taken  from 
English  law,  and  evervbody  who  is  at  all  familiar  with  such 
subjects  must  be  well  aware  of  the  fact  that  the  defini- 
tions of  crimes  given  in  the  law  of  England  are  peculiar 
to  English  law,  and  to  the  law  of  those  countries  which 
like  America  have  derived  the  greater  part  of  their 
criminal  law  from  our  own.  For  instance,  in  some 
cases,  tiie  English  definitions  are  wider,  and  in  other 
cases  the  English  definitions  are  narrower,  than  those 
which  prevail  upon  the  Ccntinent.  If  it  were  necessarv 
for  the  warrant  to  set  forth  precisely  the  crime  for  which 
the  magistrate  is  bound  to  see  that  there  is  sufficient 
evidence  to  put  a  man  upon  his  trial,  every  foreign 
magistrate  who  issued  a  warrant  available  for  the  pur- 
poses of  this  Act  would  have  to  be  acquainted  with  the 
law  of  England.  I  take  it  both  way;s.  For  instance,  the 
definition  of  manslaughter,  which  is  one  of  the  crimes 
for  which  extradition  may  be  made,  according  to  EngUsh 
law  is  exceedinglv  wide.  Suppose  it  should  be  a  fact,  as 
I  rather  tiiink  it  is,  a  foreign  magistrate,  acting  accord- 
ing to  the  French  or  the  German  Penal  Oode,  were  to  issue 
a  warrant  for  a  man's  apprehension  for  having  in  some 
way  assaulted  or  wounded  another,  which  wound  had 
been  followed  by  death ;  and  suppose  that  assaultinf^ 
and  wounding  was  not  an  extradition  crime,  if  it 
appeared  in  evidence  before  the  magistrate  that  death 
had  followed  upon  such  assaulting  or  wounding,  then, 
although  the  man  might  be  tried,  and  probably  would 
be  trieid  for  something  very  much  less  than  causing 
death,  viz.,  for  causing  the  injury  which  led  to  death,  I 
think  that  the  magistrate,  if  he  saw  his  way  to  commit 
him  for  manslau«iter,  or  would  have  seen  his  way  to 
committing  him  for  manslaughter  if  the  act  had  been 
done  in  England,  would  have  to  issue  his  warrant  for  his 
extradition.  There  are  many  other  things,  and  I  might 
give  illustrations  taken  from  nearly  every  offence  men- 
tioned in  the  schedule.  Here  the  prisoner  is  accused  of 
a  fraud.  Upon  the  face  of  the  warrant  the  prisoner  is 
accused  of  a  fraud,  and  of  obtaining  money  by  written 
promises  which  were  given  without  apparently  the 
mtention  of  being  fulfilled ;  in  fact,  ho  is  accused  of  an 
offence  very  like  what  we  call  obtaining  credit  by  false 
pretences.  That  is  what  is  said  on  the  face  of  the 
warrant.  When  vou  bring  him  before  the  magistrate,  it 
appears  that  he  did  acts  for  which  the  magistrate  thinks 
he  ought  to  be  committed  for  trial  for  obtaining  goods 
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(A.  L,  SmUh  with  him).— As  to  the  first  point  of 
natiomdty,  I  will  asname  that  the  prisoner  is  a 
naturalised  snbjeot  of  the  tJnited  States.    Eyery 

E arson  residing  in  a  country  is  amenable  to  the 
kws  of  that  country,  whether  he  be  a  native  or  a 
stranger;  there  is  no  immunity  from  snoh  lia- 
bility, representatives  of  a  foreign  sovereign 
alone  excepted.  The  criminal  law  of  a  oountry 
can  be  enforced  equally  against  strangers  residing 
in  it  as  against  native -bom  subjects;  so, 
too,  the  power  of  extraditing  equally  applies 
whether  the  offender  is  or  is  not  a  native  of 
the  country  where  found.  In  the  first  article 
of  the  treaty  between  this  oountry  and  the 
Netherlands,  the  wide  and  general  words  "any 
persons  "  are  used,  and  cover  a  stranger  su^eot  to 
the  criminal  law  of  either  country.  Mr.  Besley 
says  article  3  of  the  same  treaty  has  restrictive 
words  qualifying  the  scope  of  the  first  article. 
Now  the  term  **  subject "  is  not  used  in  the  first 
article,  though  it  is  in  the  third.  The  prisoner,  to 
avail  himself  of  the  benefit  of  the  provisions  of 
article  3,  must  show  that  he  is  either  a  subject 
of  this  country,  or  a  person  assimilated  to  a 
subject;  there  is  not  the  slightest  ground  for 
saying  that  the  Government  <3  the  Netherlands 
shall  not  ask  for  the  extradition  of  an  American 
subject.  But  more  than  that,  primd  fade  this 
man  must  be  treated  as  a  Netherlander.  He 
cannot  say  that  he  was  free  from  the  jurisdiction 
of  the  criminal  law  of  that  country  because  of  his 
British  or  American  nationality;  the  first  he 
never  possessed,  and  the  latter  cannot  avail  him. 
As  to  the  second  point,  this  is  more  technical, 
and  possiblv  there  is  more  to  be  said  for  it ;  but  it 
is  not  at  all  a  fatal  objection.  Mr.  Besley  relied 
upon  article  8  of  the  treaty,  and  said  these  pro* 
ceedings  were  bad  under  it.  Even  if  the  warrant 
were  defective  (which  I  do  not  admit),  it  would 
be  immaterial  if  the  proceedings  before  the  magis- 
trate were  regular  and  in  accordance  with  the 
terms  of  the  ^tradition  Act  1870  (33  &  34  Vict. 

by  false  pretences,  which  is  an  extradition  crime.  That 
being  so,  it  seems  to  me  that,  althongh  the  warrant  is 
for  a  different  offence,  his  committal  within  the  Act 
is  proper.  Then  comes  the  fnri^er  question  as  to 
the  place  where  the  act  was  committed.  What 
the  man  actually  did  at  Mayence  was  this :  He 
wrote  letters  which  we  may,  upon  the  eyidence, 
very  fairly  consider  was  maJung  a  false  pretence.  The 
letters  speak  of  the  place  where  the  goods  are  to  be 
delivered,  viz.,  Mayence ;  he  writes  letters  asking  the 
person  with  whom  he  is  dealing  there  to  send  tiiis 
proi)erty  to  Amsterdam,  and  the  properly  is  actually 
parted  with  by  the  people  at  Mayence ;  it  is  sent  by  the 
railway  to  Amsteraam.  and  there  it  is  taken  by  the 
prisoner  and  sent  to  London.  I  do  not  think  we  ought 
to  import  the  whole  of  the  English  law  of  venue  into 
these  Extradition  Acts,  or  that  we  ought  to  consider 
every  independent  country  as  forming  so  many  distinct 
counties,  each  with  its  own  grand  jurv,  which  would  be 
necessary  in  order  to  make  the  English  law  of  venue 
intelligible.  I  think  questions  might  arise  upon  which 
at  i)resent  I  express  no  opinion ;  I  indicated  some  such, 
for  instance,  as  a  duel  lought  across  a  ^ntier.  I  will 
settle  any  question  which  may  arise  upon  that  when  the 
case  hapi)ens.  For  the  present  purpose  I  think  it  is 
enough  to  say  that  the  crime  of  obtaixdng  goods  bv  false 
pretences  appears  to  me,  for  the  reasons  given  at  length 
by  my  brother  Pollock,  to  have  been  committed  at 
liayenoe^  on  this  occasion,  and  therefore  I  agree  in 
the  opinion  that  the  prisoners  ought  to  be  remitted  to 

*'^***^-  Bulet  discharged, 

SoUdtor  for  the  applicants,  D.  E,  Chandler. 

SoHoitorlfor  the  Grown,  SoUcii&r  to  the  Treatwry. 


c.  52),  for  mere  non-compliance  with  the  treaty 

obligations  would  not  invalidate  them : 

Beg.  V.  Counhaye,  28  L.  T.  Bep.  N.  S.  761 ;  L.  Bep. 
8  Q.  B.  410. 

It  has  been  sought  in  this  case  to  limit  the  mean- 
ing of  the  word  "  warrant,"  under  the  Extradition 
Act  1870,  to  what  would  satisfy  the  technical 
definition  of  an  English  warrant ;  that  is  to  say, 
a  foreign  warrant  must  be  identical  in  form  with 
an  English  one.  This,  however,  cannot  be  main- 
tained when  the  interpretation  of  a  "foreign 
warrant"  in  sect.  26  of  •the  Act  is  considered. 
Now,  this  warrant  is  a  decree  of  a  court  authoris- 
ing the  arrest  of  Granz,  and  so  within  the  statu- 
tory definition  of  a  foreign  warrant.  It  is  no 
doubt  the  copy  of  a  decree  of  a  competent  court 
ordering  his  arrest,  but  for  all  practical  purposes 
it  is  an  original  document,  and  no  copy.  It  has 
received  the  official  seal,  and  has  been  sufficiently 
authenticated  under  sect.  10  of  the  Act  of  1870, 
and  also  under  sect.  15  by  having  been  signed  by 
the  proper  officers  of  the  court  issuing  it.  Thia 
document,  then,  is  a  foreign  warrant  within  the 
definition  of  the  term.  The  prisoner  has  shown 
no  (Bounds  for  setting  these  proceedings  aside  and 
entitling  him  to  be  discharged, 

Beeley  in  reply. 

Pollock,  B. — ^In  this  case  the  prisoner  Ganz  has 
been  brought  before  this  court  upon  haheae  corpus^ 
and  upon  the  argument  before  us  Granz*s  counsel 
has  certainly  most   thoroughly  gone    into   the 
question,  and  presented  to  us  all  the  points  that 
could  be  urged  why  he  is  entitled  to  his  discharge. 
With  regard  to  several  points  that  were  taken, 
which    were  answered  from  the   bench  in  the 
course  of  the  argument,  and  in  respect  of  which 
we  did  not  call  upon  the  Attorney- Qeneral  for 
any  reply,  we  think  it  unnecessary  to  make  any 
further  observation.    Two  points,  however,  whion 
were  most  prominent  in  the  argument  of   Mr. 
Besley  certainly  deserve    the    consideration    of 
this  court,  because  they   involve   questions    of 
general   principles  affecting  the  liberty  of    the 
subject    The  nrst  of  these  points  is  this :  It  is 
said  that  Nathan  Ganz,  the  person  who  is  now  in 
oostody,  is  not  subject  to  the  extradition  law  as 
existing  between  this  country  and   the  Nether- 
lands, by  reason  of  his  being  not  a  domiciled  sub- 
ject of  that  oountry.    That  was  put  before  us  in 
two  ways.    It  was  put  before  us  in  the  first  in- 
stanoe  by  evidence  which  had  been  already  given 
befora    the    magistrate  of  his    having   been   a 
naturalised  subject  of  the  United  States.    That 
evidence  is  now  before  us.    It  has,  however,  also 
been  supplemented  by  an  affidavit  which  for  this 
purpose  we   admit,  evidently  by  Ganz  himself, 
stating  that  not  merely  has  he  been  naturalised  in 
the  United  States,  but  that  also  there  is  no  reason 
to  believe  he  was  born  in  the  Netherlands.    On 
the  contrary,  he  says  he  has  reason  to  believe  he 
was  born  in  a  city  in  Hungary.    Therefore  it  is 
said  that   this  extradition  treaty  between    this 
country  and  the  Netherlands  cannot  be  made  to 
apply  in  such   way  as  to  give   him  up  to  the 
Gtovemment  of  the  Netherlands.    Now  this  is  a 
matter    which    depends    not   merely   upon    the 
English  statute,  but  it  depends  also  on  the  treaty 
which   exists    between   this   country   and    the 
Government  of  the  Netherlands  respectixig  this 
matter.    Before  I  allude  to  that  treaty,  I  will 
merely  say   that   the   leading  principle  which 
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underlies  all  questioiiB  of  nationality  as  applied  to 
crime  committed  within  any  partionlar  country  is 
this  :  Whaterer  rights,  ciyil  or  otherwise,  a  man 
may  hare  which  may  be  affected  by  his  statns  and 
his  domicile,  it  is,  and  must  be,  perfectly  clear  by 
the  law  of  every  nation  that  each  person  who  is 
within  the  jurisdiction  of  the  particular  country 
in  which  he  commits  a  crime  is  subject  to  that 
jurisdiction,  otherwise  the  criminal  law  could  not 
be  administered  according  to  any  civilised  method. 
That  has  been  the  law  from  all  time ;  it  is  recog* 
nised  by  the  earliest  writers  upon  civil  law ;  it  has 
been  adopted  again  and  again,  and  alluded  to  both 
in  treaties  and  in  dealings  between  this  country 
and  other  countries  of  Europe,  and  is  to  be  found 
stated  in  all  the  law  books  m  the  cases  in  which 
this  matter  has  been  discussed.    That  being  so,  a 
treaty  is  made,  and  in  some  sense  subject  to  that 
general  rule,  we  must  construe  this  statute.  Now, 
onr  attention  was  called  by  the  Attorney- General 
to  the  TOTV  general  form  in  which  the  first  and 
third  articles  of  the  treaty  are  framed.     Article  1 
is  this  [his  Lordship  here  read  the  article].    Here 
it  IB  aocording  to  all  rules  of  law  and  diplomaov 
that  you  would  expect  to  find  any  limitations  which 
limited  the  status  of  the  persons  who  are  to  be 
given  up.     Here  not  only  are  the  most  general 
words  "  any  persons  "  used,  but  the  article  goes  on 
and  refers  ko  their  being  persons  who  are  accused 
or  convicted  of  crime  within  the  jurisdiction  of 
the  requiring  party ;  deariy  showing  that  the  de- 
finition of  a  person  to  be  delivered  up  is  any 
person  who  commits  a  crime  which  is  specified 
m    the    later    article    ?rithin    the    jurisdiction 
of   t^e   requirmg  party.      Then,  when  we  c;et 
to    article   8,    there   is    an   express    definition 
of  what  is  meant  by  the  word  "  subject,"  which 
is  made   to  include  not  only  "  naturalised  oiti- 
sens  of  the  country,  but  also  such  foreigners  as, 
according  to  the  lavrs  of  either  of  the  contracting 
parties,  iire  assimilated  to  subjects  as  well  as  such 
foreigners  who,  being  domiciled  in  the  country 
and  having  married  a  citizen  thereof,  have  one  or 
more  children  by  that   marriage  bom   there." 
The  first  part  tends  to  show  that  the  person  who 
is  assimilated  to  a  subject  must  be  so  in  respect 
to  the  subject-matter  with  which  it  is  dealing  in 
the  criminal  law.    It  is  clear  that  a  person  who 
commits  a  crime  within  a  particular  territory, 
and  is  for  all  purposes  connected  with  that  crime, 
is  assimilated  to  a  subject.  The  only  other  article 
to  which  it  is  necessary  to  refer,  wmch  was  much 
dwelt  on  by  Mr.  Besley,  viz.,  article  11,  and  the 
only  single  word  which  gives  any  assistance  to 
his  argument,  is  this :  After  providing  as  to  how 
a  person  "  shall  be  discharged  as  well  in  the 
United  Kingdom  as  in  the  Netherlands,  if  within 
fourteen  days  a  requisition  shall  not  have  been 
made,"  it  says,  "  for  his  surrender  by  the  diplo- 
matic agent  of  his  countiy."    I  do  not  think 
there  is  any  great  stretching  the  meaning  of  the 
word  ''his"  to  say  that  "his  country"  means 
that  country  which  he  is  in  for  the  purposes  of 
the  crinunal  law  administered  there,  and  also  for 
the  purposes  of  this  treaty.    The  answer  is  this : 
If  jon  ask  the  question,  what  is  the  country  of 
this  criminal  P  it  is  the  country  in  which  he  com- 
mitted the  crime.     I  do  not  myself  feel  in  any 
way  pressed  by  that,  nor  should  I  have  thought 
it  necessary  to  call  on  the  Attomey-General  lor 
any  answer  to  this  objection  except,  no  donbt,  it 
is  a  matter  of  general  importance  for  us  as  well 


as  for  other  countries  that  this  matter  should  be 
Uioroughlj  understood.  Now  comes  the  nexii 
point,  which  is  a  more  technical  one,  but  still  not 
less  important  when  we  are  dealing  with  the 
liberty  of  the  subject,  and  that  depends,  not  upon 
the  treaty,  but  upon  the  true  construction  of  the 
domestic  statute  under  which  we  are  acting  while 
the  prisoner  is  here  in  England,  and  by  which  all 
our  English  procedure  must  be  governed.  The 
objection  raised  was  this,  and  it  was  an  objection 
certainly  at  first  sight  entitled  to  some  weight. 
It  was  said  by  Mr.  Besley  in  this  case  there  was 
no  proper  warrant  of  arrest  produced  before  the 
magistrate  who  was  called  upon  to  detain  and 
imprison  for  the  time  Gtauz.  That  is  a  matter  of 
great  importance,  essential  to  a  person  upon  all 
ordinarv  principles  of  justice.  A  person  when 
arrested  in  a  foreign  country  would  be  entitled  to 
know  in  respect  of  what  crime  or  offence  he  is 
so  arrested;  therefore  it  is  a  careful  provision 
made  in  the  statute  for  the  protection  of  persons 
charged.  I  cannot,  however,  help  thinking  that 
there  has  been  a  little  confusion  of  thought  on 
this  subject,  in  supposing  that  any  effect  was 
ever  intended  to  be  givnn  by  this  statute  to  a 
warrant  drawn  up  in  a  foreign  country.  I  can 
only  say  for  myself,  and  I  think  it  will  be  echoed 
by  everybody  who  has  thought  of  how  the  laws 
are  passed  in  this  country,  and  the  ;jealou8y  with 
which  the  interference  of  any  foreign  power  in' 
this  country  would  be  treated,  it  never  could  have 
been  intended  or  contemplated  that  any  of  the 
Extradition  Acts  should  give  power  or  currency 
to  any  foreign  warrant  within  this  kingdom. 
But  what  was  intended  was  this;  to  establish 
machinery  at  the  cost  of  the  liberty  of  the  subject 
which  we  were  interested  in  with  reference  to  our 
own  subjects  in  other  countries,  as  well  as  the  sub- 
jects  of  other  countries,  when  they  were  here, 
whereby,  if  it  could  be  shown  to  any  properly 
constituted  tribunal  of  this  country  that  a 
person  had  committed  an  offence  in  another 
country,  and  then  had  come  here  to  escape 
the  ends  of  justice,  evidence  in  such  case 
should  be  given  before  a  magistrate  here, 
who  upon  that  evidence  should  commit  the 
prisoner  until  there  was  an  opnortunity  of  ex- 
traditing him ;  that  is,  handing  nim  over  to  the 
proper  authorities  of  his  country.  Looking 
at  the  statute  in  that  light  we  need  now  only  see 
what  preliminary  precautions  the  Legislature 
took  to  set  in  motion  the  jurisdiction  of  the  magis- 
trate in  this  country,  because  there  are  many 
cases  in  this  country  dealing  with  our  own  pro- 
cedure in  which  there  may  be  some  irregularity 
in  a  warrant  whereby  a  man  is  arrested ;  but 
if  the  man  once  appear,  the  magistrate  has  to  deal 
with  the  matter  upon  the  evidence  that  is  given 
before  him.  It,  however,  seems  to  me  that  every- 
thing has  been  done  in  the  most  strict  form,  and 
that  there  is  no  point  of  time  at  which  the  pri- 
soner was  not  being  dealt  with  under  the  most 
rigid  carrying  out  of  the  provisions  of  this  statute. 
This  i)oint  altogether  depends  upon  the  meaning 
of  the  word  "  warrant "  in  sect.  10  of  the  Act  cl 
1870.  That  section  savs,  "  in  the  case  of  a  fngi* 
tive  criminally  accused  of  an  extradition  crime, 
if  the  foreign  warrant  authorising  the  arrest  of 
such  criminal  is  duly  authenticated,  and  such  evi- 
dence is  obtained ;  then  it  proceeds  to  say  that 
the  evidence  is  necessary  for  the  magistrate  to 
act.    What  then  ia  this  ''foreign  warrantP  "    If 
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the  interpretation  danse  is  looked  at,  it  is 
found  that  "the  term  warrant  in  the  case  of 
any  state  includes  any  judicial  document  autho- 
rising the  arrest  of  a  person  accused  or  convicted 
of  a  crime."  Therefore  it  is  upon  tibe  production 
of,  not  a  warrant  of  a  foreign  power  according  to 
the  technical  rules  of  English  law,  but  of  any 
judicial  document  authonsing  the  arrest  of  a 
person  accused  of  a  crime.  We  have  now  before 
ns  this  document  itself  in  the  shape  of  a  copy  of 
a  decree  of  a  foreign  court.  It  begins  by  reciting 
what  had  been  done  by  an  inferior  tribunal  which 
had  come  to  the  conclusion  that  there  had  not 
been  sufficient  evidence  to  establish  any  charge 
against  Granz.  Having  reviewed  the  different 
allegations  with  great  minuteness  (even  to  the 
reviewing  and  putting  down  the  names  of  the 
persons  who  are  alleged  to  have  been  defrauded 
by  Ganz,  and  the  amounts  of  which  they  are  said 
to  have  been  defrauded)  it  goes  on  to  say,  "  Taking 
into  consideration  that  these  acts  are  punishable 
by  article  405  of  the  Penal  Oode,  and  having  seen 
the  articles  88  and  89  of  the  Law  Book  of  Demands 
for  punishment — that  the  before-mentioned  report 
of  the  Court  of  Arrondissement,  at  Botterdam, 
will  not  be  accepted — authorised  proceedings  with 
order  for  arrest  against  Benmivdt  Wyprecht 
(calling  himself  so),  last  living  at  Botterdam, 
thence  absconded.  Done  at  the  Hague  on  the 
21st  Nov.  1831,  by  the  following  gentlemen." 
Now  come  the  signatures,  including  that  of  the 
president,  and  of  others  described  as  councillors 
of  the  court,  and  of  the  actuary.  So  much  for 
the  document  itself.  It  is  impossible  to  say  that 
is  not  a  judicial  document  authorising  the  arrest 
of  this  person.  Then  comes  the  further  question. 
This  being  in  existence  at  the  Hague,  what  evi- 
dence have  we  got  of  it  here  in  England  P  It  is 
this :  we  have  a  copy  of  it  indorsed  as  follows : 
"  Delivered  on  demand  of  the  0.  M.,  the  actuaiy 
of  the  courts  of  justice  at  the  Hague ;"  this  is 
signed  again  by  certain  authorities.  Lastly,  come 
the  words,  "The  Hague,  Dec.  2nd,  1881.  For 
the  Minister  of  Justice,  the  Secretary- General, 
(signed)  Glamm."  It  is  sealed  with  the  seal  of 
the  Ministry  of  Justice.  Is  that  copy  so  identified 
and  attested  that  it  can  be  received  under  this 
statute  P  That  depends  upon  sect.  15.  Now  it  is 
common  knowledge  in  dealing  with  a  matter  of 
this  kind  that  the  prosecution  would  not  produce 
before  the  police  magistrate  in  London  all  the 
original  documents  of  foreign  countries  where 
they  were  the  judgments  of  courts,  and  of  course 
some  provision  would  be  made  for  the  production 
and  use  of  copies,  accordingly  in  sect.  15  the  use 
of  copies  is  provided  for :  [his  Lordship  here  read 
the  last  clause  of  sect.  15. J  In  foreign  warrants 
by  the  interpretation  clause  are  included  foreign 
judicial  documents  authorising  the  arrest  of  a 
person  accused,  authenticated  in  manner  provided 
for  the  time  being  by  law,  or  authenticated  as 
follows:  "If  the  warrant  purports  to  be  signed 
by  a  judge,  magistrate,  or  officer  of  the  foreign 
state,  where  the  same  was  issued."  Then  a  litUe 
later  on  there  is  a  more  fl:eneral  provision.  In 
eveiy  case  the  warrants — ^including  the  judicial 
documents — ^are  authenticated  by  the  oath  of 
some  witness,  or  by  being  scaled  with  the  officiiJ 
seal  of  the  Minister  of  Justice  or  some  other 
minister  of  state.  Now  this  particular  document 
is  sealed  with  the  seal  of  the  minister  of  state  for 
the  Department  of  Justice.    It  appears  to  me, 


therefore,  that  in  this  case  all  the  provisions  of 
the  statute  have  been  clearly  complied  with.  In 
coming  to  this  conclusion  I  do  not  think  we  have 
in  the  least  degree  extended  either  technically  or 
in  spirit  the  provisions  of  this  Act,  which  are 
most  carefully  set  round  ail  persons  who  are 
charged  under  it  with  every  precaution  which  is 
requisite  and  necessary  for  the  maintenance  of  the 
liberty  of  the  subject. 

Maitisty,  J. — I  am  of  the  same  opinion,  but  I 
shall  add  a  few  observations  of  my  own.  It  seems 
to  me,  looking  at  the  Extradition  Act  of  1870,  and 
the  treaty  of  1874,  that  there  are  two  essential 
requisites  before  the  fugitive  criminal  can  be 
extradited.  The  first  essential  requisite  is  a 
requisition  for  extradition  by  the  diplomatic 
representative  of  the  foreign  state.  That  is  neces- 
sary for  giving  effect  to  all  the  subsequent  pro- 
ceedings ;  but  that  requisition  may  follow  instead 
of  precede  the  steps  taken  to  arrest  the  fugitive 
criminal.  Another  is,  that  the  magistrate  to  whom 
the  matter  is  intrusted,  or  before  whom  the  matter 
is  brought,  should  be  satisfied  by  evidence  that  a 
crime  has  been  committed,  and  that  it  is  on  a 
specified  in  the  treaty,  and  that  the  evidence  is 
such  as  will  convict  the  criminal  in  this  country. 
Now,  no  doubt  in  the  treaty  it  is  stated  that  the 
requisition  for  the  extradition  must  be  accom- 
panied by  a  warrant  of  arrest  (that  is»  the  requisi- 
tion issued  by  the  competent  authority  of  the 
state  requiring  the  extradition).  But  if  an  in- 
formation is  laid  before  any  justice  of  the  peace 
or  a  police  maffistrate  that  the  accused  is  a 
fugitive  criminu  and  has  beiea  convicted  of  a 
cnme  within  the  power  of  such  magistrate^  the 
latter  may  issue  his  warrant  and  arrest  the 
criminal  before  any  requisition  is  produced.  That, 
I  think,  throws  a  good  deal  of  light  on  the  subject, 
and  shows  thati  with  reference  to  the  decision 
which  the  court  arrived  at  when  they  held  as  they 
did  in  a  case  to  which  I  will  advert  presently,  the 
Secretary  of  State  may  waive  certain  conditions, 
because,  by  the  6th  section  of  the  Act  of  1870, 
'*  where  this  Act  applies  in  the  case  of  a  foreign 
state  "  (say,  in  the  Netherlands)  "  every  fugitive 
criminal  of  that  state  who  is  in  or  suspected  of 
being  in  any  part  of  Her  Majesty's  dominions,  or 
that  part  which  is  specified  in  the  order  applying 
this  Act  (as  the  case  may  be),  shall  be  liable  to  be 
apprehended  and  surrendered  in  manner  provided 
by  this  Act."  What  is  the  manner  provided  by 
this  ActP  The  7th  section  enacts  that  the 
reauisition  for  the  surrender  of  a  fugitive  criminal 
"  shall  be  made  to  a  Secretary  of  State  by  some 
person  recognised  by  the  Secretary  of  State  as  a 
diplomatic  representative  of  that  foreign  state. 
A  Secretary  of  State  may,  by  oider  under  his 
hand  and  seal,  signify  to  a  police  ouigistrate  that 
such  requisition  has  been  made,  and  require  him 
to  issue  his  warrant  for  the  apprehension  of  a 
fugitive  criminal."  That  is  a  case  where  a 
requisition  has  been  received  and  acted  upon  by 
the  Secretary  of  State  of  this  country.  Now 
comes  a  most  important  section,  viz.,  sect.  8 :  *'  A 
warrant  for  the  apprehension  of  a  fugitive  criminal, 
whether  accused  or  convicted  of  crime,  who  is  in 
or  suspected  of  being  in  the  United  Kingdom 
may  be  issued  by  a  police  magistrate  on  the 
receipt  of  the  said  order  of  the  Secretary  of  State, 
and  on  such  evidence  as  would  in  his  opinion 
justify  the  issue  of  tiie  warrant  if  the  crime  had 
been  committed  or  the  criminal  convicted  in 
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Sngland."    Then  follows  an  important  proyiBion 
that  a  warrant  may  be  issned  "  by  a  police  magis- 
trmte  or  any  jastioe  of  the  peaoe  in  any  part  of 
the  United  Kingdom  "  not  npon  the  reoeipt  of 
an    order   from   the    Seoretair    o!    State,    but 
**  on     Boch     information    and     complaint    and 
sncxh    evidence,    or   after   each   proceed infj^s,  as 
would  in  the  opinion  of  the  person  issaing  the 
warrant  justify  the  issue  of  a  warrant  if  the  crime 
bad  been  committed  or  the  criminal  convicted  in 
that  part  of  the  United  Kingdom  in  which  he 
exerciBes  jariadiction,"  without   any    intimation 
from  the  Seoretair  of  State,  or  any  requisition  to 
the  Secretary  of  State.    It  then  provides  certain 
gaards  to   protect   the   criminal — "any    person 
iBsning  a  warrant  under  this  section  without  an 
order  from  a  Secretary  of  State  shall  forthwith 
send  a  report  of  the  fyyct  of  such  issue  together 
with  the  evidence  and  information  or  complaint," 
and  so  on, "  to  a  Secretary  of  State,  who  may,  if  he 
think  fit,  order  the  warrant  to  be  cancelled,  and 
the  person  who  has  been  apprehended  on  the 
warrant  to  be  discharged ;"  and  further, "  a  fugi- 
tive criminal  when  apprehended   on  a  warrant 
iBsned  without  the  oraer  of  a  Secretary  of  State 
ahall  be  brought  before  some  person  having  power 
to  issue  a  warrant  under  this  section,  who  shall  by 
warrant  order  him  to  be  brought  before  a  police 
magistrate.    A  furtive  criminal  apprehended  on 
a  warrant  issued  without  the  order  of  a  Secretary 
of    State   shall   be   discharged    by   the    police 
magistrate,  unless  the  police  magistrate,  within 
anch  reasonable  time  as  with  reference    to  the 
circumstances  of   the  case  he   may  fix,  receives 
from  a   Secretary   of    State   an  order  signify- 
in|(  that  a  requisition  has  been  made  for  the 
surrender  of  such  criminaL"     It  will  be  found 
tiiat  he  is  to  be  discharged  unless  within  fourteen 
days  a  requisition  is  received.    In  my  opinion, 
therefore,  a  requisition  is  an  essential  element  in 
the  proceedings  under  the  Extradition  Act  of 
1870.    That  Act  does  not  say  that  the  requisition 
most  precede  the  issuiog  of  a  warrant  by  a  magis- 
trate, but  it  must  ultimately  come,  otherwise  there 
is  no  power  to  deliver  him  up.   That,  I  think,  may 
well  aooounl  for  the  decision  in  the  esse  of  Bet/, 
V.  Oaunhaye  (28  L.  T.  Bep.  K  S.  761 ;  L.  Bep.  8 
Q.  B.  410),  because  it  was  objected  there  that  some 
of  the  conditions  had  not  been  complied  with ;  but 
Blackburn,  J.  says :  "  As  to  the  objection  that  the 
terms  of  the  treaty  have  not  been  complied  with, 
and  the  order  of  the  Secretary  of  State  ought, 
therefore,  not  to  have  been  made,  I  do  not  think 
that  affects  the  magistrate's  jurisdiction ;  if  the 
conditions  of  the  treaty  have  not  been  complied 
wiUi  the  Secretary  of  State  might  have  refused  to 
order  a  magistrate  to  proceed,  but  these  conditions 
are  not  in  Uie  Act  of  I^arliament ;  and  the  Secre- 
tary of   State  having  made  an  order,  and  the 
piagiBtrate  bavins  acted  under  it,  all  we  have  to  do 
is  to  look  at  the  Act  to  see  whether  he  had  juris- 
diction  under   it.    We  are,   I  believe,  also  all 
agreed  that  sect.  14  makes  depositions  properly 
anthenticated  evidence  that  may  be  taken  in  the 
absence  of  the  person  accused,  and  for  good  reason, 
because,  although  the  requisition  must  sooner  or 
later  come  by  the  11th  article  of  the  treaty,  the 
fugitive  criminal  is  to  be  discharged  as  well  in  the 
United  Kingdom  as  in  the  Netherlands  if  within 
fourteen  days  a  reauisition  shall  not  have  been 
made  for  his  surrender ;"  that  is,  after  the  arrest. 
So  that  both  in  the  loreaty  and  in  the  Act  of 


Parliament  that  is  the  course  of  procedure.  But 
the  fugitive,  though  he  may  be  arrested  without 
the  interference  of  the  Secretary  of  State,  or  by 
the  interference  of  the  Secretary  of  State  after  a 
requisition  has  been  received,  may  be  arrested  be- 
fore that,  although  he  must  be  discharged  if  within 
fourteen  days  a  requisition  is  not  received  by  the 
Secretary  of  State.  The  Act  of  Parliament  and 
the  treaty  are  at  one  on  the  subject.  If  the  crime 
which  lias  been  committed  comes  within  the 
treaty,  and  the  evidence  satisfies  the  magistrate 
that  it  is  a  crime  which  would  have  been  punish- 
able in  England,  he  may  take  these  proceedings ; 
but  the  delivering  up  of  the  criminal  depends 
upon  whether  or  not  a  requisition  is  made  by  the 
diplomatic  ^representative  of  the  foreign  state. 
Though  I  thmk  all  the  rest  is  form,  yet  I  am 
clearly  of  opinion  that  the  document  here  objected 
to  oomes  within  the  terms  of  the  meaning  of  a 
warrant  in  the  21st  section  of  the  Extradition 
Act.  It  was  an  order  of  the  Court  of  Justice  at 
the  Hague,  and  bore  the  official  seal  of  the  court. 
It  has  Men  properly  attested,  and  is  an  original 
document  and  no  copy  at  all.  We  are  of 
opinion  that  all  proper  lorms  have  been  complied 
with. 

BuiU  diteha/rged. 

Solicitors  for  the  applicant,  Oreenfield  and 
AhhoH, 

Solicitor  for  the  Crown,  SolieUor  to  the  Treok' 
8ury. 


Wednesday,  March  22, 1882. 

(Before  Gbovs,  J.  and  Huddlbstok,  B.) 

BuMB^LL  (app.)  V.  Schmidt  (resp.).  (a) 

Prcjeciing  huUding-^OofUiwuing  offmoe^LimiUa' 
turn  of  eummary  remedy— 28  if  39  Vict.  c.  66 
M.  166,  262. 

WUhith  am,  wrbandistriott  the  appeHUmt  had,  wUhout 
the  consent  of  the  sanitary  autharityt  brought 
forward  a  huUdingt  forming  part  of  a  street, 
hmforhd  the  front  waU  of  the  house  or  "building  on 
either  side  thereof,  and  lie  was  afterwards  served 
with  a  written  notice  by  the  authority  to  the  effect 
that  he  had  committed  a  continuing  offence  under 
sect,  166  of  the  Public  Health  Act  1876.  Upon 
an  information  laid  more  than  six  months  after 
the  date  of  the  notice,  the  appeUant  was  convicted 
of  an  offence  wnder  this  section  and  fined,  ^ 

Held,  upon  a  case  staled,  that  the  oonvi^ion  was 
right, 

Marshall  v.  Smith  (28  L,  T,  Bep.  N.S.  638 ;  L.  Bep, 
8.  0.  P.  416)  distinguished. 

This  was  a  case  stated  by  justices  under  the  Sum* 
mary  Jurisdiction  Act  1879. 

On  the  21st  Nov.  1881  an  information  was  laid 
before  justices  by  the  respondent,  as  the  building 
surveyor  of  the  local  board  of  Eastbourne  (being  the 
urban  sanitary  authority  of  the  district),  against  the 
appellant  for  an  offence  against  sect.  166  of  the 
Public  Health  Act  1876  in  building  an  addition  to 
and  bringing  forward  a  house  belonging  to  the 
appellsmt,  and  forming  part  of  a  street  in  East- 
bourne, beyond  the  front  of  the  houses  on  either 
side  the  same  house,  and  in  continuing  the  said 
offence  after  written  notice  to  him  in  that  behalf 
from  the  urban  sanitary  authority,  for  the  space 
of  thirty-seven  days  from  the  14th  Oct.  to  19th 

(a) Beported by M. W. MoKULAB,  SiMi., BanMBrO-lAW. 
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!N'ov.  both  inolasiye.  On  the  faeuing  of  the  infor- 
mation, the  jnBtioes  oonvicted  the  appellant,  and 
imposed  a  penalty  npon  him  of  one  shilling  a  day 
for  the  thirty-seven  days  with  costs.  The  material 
facts  stated  in  the  case  were  as  follows : — 

The  appellant  in  April  1881,  being  the  owner  of 
the  honse  in  qaestion,  erected  an  addition  npon  the 
foreconrt  in  front  thereof,  and  brought  out  snch 
addition  considerably  beyond  the  fronts  of  the 
houses  on  either  side.  This  was  done  without  any 
consent  on  the  part  of  the  urban  sanitary  authority. 
On  the  2nd  May  1881  the  appellant  was  duly 
served  with  notice  from  the  urban  authority  that 
he  had  committed  an  offence  against  sect.  156  of 
the  Public  Health  Act  1875,  and  that  he  would  be 
liable  to  a  penalty  not  exceeding  forty  shillings  for 
every  day  during  which  the  said  offence  was  con- 
tinued after  receipt  of  the  notice.  Between  the 
2nd  May  and  the  14th  Oct  1881  the  appellant  was 
three  times  summoned  by  the  urban  authority 
before  justices,  and  oonvicted  for  continuing  the 
offence  above  mentioned.  Upon  two  of  those 
occasions  a  fine  was  imposed  which  he  paid,  and 
on  the  third  he  undertook  to  remove  the  addition 
complained  of ;  but  he  had  failed  to  do  so  up  to 
the  time  when  the  present  information  was  laid. 
At  the  hearing  of  the  information  on  the  5th  Dec. 
1881,  it  was  contended  for  the  appellant  (inter  dUa) 
that  the  information  was  not  laid  within  the  time 
limited  by  the  statute,  and  that  the  alleged  offence 
was  completed  upon  the  building  of  the  addition 
complained  of,  and  that  the  charge  of  continuing 
the  offence  was  unsupported  by  evidence.  If  the 
court  were  of  opinion  that  the  conviction  upon  this 
information  was  right,  the  conviction  was  to  stand ; 
but  if  otherwise  the  inforiiiation  was  to  be  dis- 
missed. 

By  the  Public  Health  Act  1875  (38  ft  39  Yict. 
0. 55),  s.  156 : 

It  ihall  not  be  lawful  in  any  urban  distriot,  without  the 
written  consent  of  the  urban  authoril^,  to  bring  fonraid 
any  house  or  building,  forming  part  of  any  street,  or  any 
part  thereof,  beyond  the  front  wall  of  the  honse  or  building 
on  either  side  thereof,  nor  to  build  an^  addition  thereto 
b^ond  the  front  of  the  honse  or  bnUding  on  either  side 
of  the  same.  Any  person  offending  against  this  enact- 
ment shall  be  liable  to  a  penalty  not  exceeding  forty 
shillings  for  every  day  during  which  the  offence  is  con- 
tinued after  written  notice  in  this  behalf  from  the  urban 
authority. 

By  sect.  252 : 

Anj  complaint  or  information,  made  or  laid  in  pursuance 
of  this  Act,  shall  be  made  or  laid  wil^n  six  months  from 
the  time  when  the  matter  of  such  complaint  or  information 
respectiyely  arose. 

Lee  Roberta  and  Pardoe  argued  for  the  appellant, 
and  relied  upon  the  case  of  Marshall  v.  Smith  (28  L. 
T.  Rep.  N.S.  538;  L.  Rep.  8  C.  P.  416),  in  which 
Keating  and  Honyman,  JJ.  held  that  the  appellant 
could  not  be  convicted  of  a  continuing  offence 
under  bye-laws  in  pursuance  of  the  Public  Health 
Act  1848,  merely  because  he  omitted  to  alter  a 
party  wall,  which  he  had  constructed  half  the 
width  reonired  by  one  of  the  bye-laws.  There  the 
12th  bye-law  required  that  all  party  walls  should 
be  nine  inches  at  least  in  thickness,  and  the  42nd 
bye-law  was  as  follows :  "  In  case  any  offence  under 
any  qf  the  foregoing  bye-laws  shall  continue,  the 
persons  offending  shall  be  liable  to  a  further 
penalty  of  not  exceeding  forty  shillings  for  each  day 
during  which  such  offence  shall  continue  afber 
written  notice  of  the  offence  has  beeoi  given  by  the 
local  board  to  the  offender."    There,  too,  the  cir- 


cumstances as  to  the  first  conviction,  and  the 
period  before  the  date  of  the  information,  were 
similar  to  this  case : 

Cogging  v.  Bermett,  2  C.  P.  Div.  568. 

Gore  for  the  respondent.— The  case  of  MarshaU 
V.  Smith  is  distinguishable  from  the  present,  not. 
perhaps,  so  much  in  the  facts,  as  in  the  enactments 
under  which  the  conviction  was  obtained.  It  was 
held  there  that  the  42nd  bye-law  might  have  ap- 
plied to  some  other  preceding  bye-law  besides  tne 
12th  ;  but  here,  in  the  156th  section  of  the  Public 
Health  Act  1875,  the  penalty  is  imposed  only  upon 
the  continuance  of  a  building  constructed  in  breach 
of  the  section,  and  if  not  to  such  facts  as  these 
here  stated,  the  summary  remedy  could  have  no 
effect  at  all. 

Pardoe  in  reply. 

Gbove,  J. — I  am  very  unwilling  to  differ  from  a 
court  of  high  authority  under  an^  circumstances, 
even  if  I  am  not  bound  to  follow  its  decision,  and, 
in  this  case  of  MarshaU  v.  Smith  (28  L.  T.  Rep. 
N.S.  538 ;  L.  Rep.  8  O.P.  416)  the  judges  who  took 
part  in  the  hearing  merit  the  utmost  consideration, 
and  I  should  not  venture  to  express  a  different 
opinion  from  that  which  they  entertained,  were  it 
not  that  it  seems  to  me  doubtful  from  the  reports 
how  far  their  decision  applies  to  the  firsts  dt  the 
present  case.  Looking  carefully  at  their  judg- 
ments, and  at  the  156th  section  of  the  Public 
Health  Act  1875,  I  cannot  but  think  those  two 
judges  would  have  coincided  with  our  view  of  this 
case.  The  language,  no  doubt,  in  the  bye-law  whidi 
was  before  them  is  somewhat  similar  to  that  of  this 
section,  but  the  very  fact  that  it'  was  a  bye-law  is 
an  important  difference ;  and,  moreover,  the  cir- 
cumstances of  the  case  were  entirely  different.  In 
the  first  place,  it  should  be  remembered^  that  the 
bye-law,  there  alleged  to  have  been  infringed, 
applied  to  and  followed  several  other  bye-lawB 
which  created  offences ;  the  words  were :  "In  case 
any  offence  under  any  of  the  foregoing  bye*lawB 
shall  continue,  the  person  offending  shall  be  liable 
to  a  further  penalty  of  not  exceeding  forty  shillings 
for  each  day  during  which  such  offence  shall  con- 
tinue, afber  written  notice  of  the  offence  has  been 
given  by  the  local  board  to  the  offender."^  This 
bye-law  might  well  have  had  an  application  to 
some  of  the  offences  created  by  the  previous  bye- 
laws,  but  Keating  and  Honyman,  J  J.  held  that  it 
was  not  a  oontinuing  offence  within  its  enactment 
to  allow  a  party  wall,  which  had  been  completed, 
to  remain  standing.  One  of  the  previous  offences 
was  created  by  these  words :  "  All  party  walla  shall 
be  nine  inches  at  least  in  thickness.  Any  person 
offending  against  this  bye-law  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings.''  The  appel- 
lant had  been  before  convicted  for  building  a  party 
wall  of  only  4^  inches  in  thickness,  and  the  appeal 
was  brougnt  against  a  second  conviction  for  that 
the  said  offence  still  continued.  Now  fhll  effect 
might  have  been  and  was  given  to  this  bye-law 
against  continuing  offences  without  applying  it  to 
the  particular  party  wall ;  but  here  the  penalty  for 
a  continuing  offence  is  part  of  the  section  creating 
the  offence  of  building  beyond  the  front  of  adjoin- 
ing houses,  and  if  we  do  not  apply  it  to  the  facts 
before  us  we  shall  render  the  enactment  of  no 
effect.  The  section  says,  "  it  shall  not  be  lawful 
in  any  urban  district,  without  the  written  consent 
of  the  urban  authority,  to  bring  forward  any  honse 
or  building  on  either  side  thereof  beyond  the  front 
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wall  of  the  hoase  or  baildioff  on  either  aide  there- 
of;" bat  the  sabseqaent  part  of  the  seotion  which 
creates  the  offence  imposes  a  penalty  only  "  for 
every  day  during  which  the  offence  is  continaed, 
after  written  notice  in  this  behalf  from  the  urban 
authority."  It  follows,  from  a  careful  consideration 
of  this  section,  that  a  penalty  is  imposed  only  for 
the  continuance  of  this  offence  during  a  day  after 
the  authority  has  given  written  notice.  If  there- 
fore the  appellant's  contention  is  right,  and  this  is  an 
offence  which  cannot  be  continued  by  the  building 
being  left  standing,  there  can  be  no  penalty  at  all ; 
and  if  the  forward  building  has  been  completed 
before  the  authority  has  discovered  it  and  given  the 
reqipisite  notice,  the  builder  would  escape  all  respon- 
sibility to  this  summary  remedy,  provided  that  he 
made  no  further  addition.  In  Marshall  v.  Smith 
there  was  a  power  under  the  bye-laws  to  poll  down 
forbidden  buildings,  but  no  such  power  exists 
here,  and,  although  there  may  be  a  cumbersome 
remedy  by  indictment  for  the  misdemeanour  of 
disobeying  a  statute,  it  seems  to  be  clear  that  the 
Legislature  entertained  the  object  of  imposing  a 
summary  remedy  for  some  useful  purpose.  It  can 
scarcely  be  said  that  there  is  no  way  of  incurring 
that  penalty  but  by  actively  proceeding  with  the 
building  after  notice.  The  fact  tbat  the  penalty  is 
imposed  by  the  same  section  which  declares  the 
offence  shows  the  meaning  of  the  section  to  be 
that  the  urban  authority  may,  in  the  exercise  of  its 
disCTOtion,  enforce  the  demolition  of  a  building, 
constructed  in  defiance  of  the  section,  by  a  daily 
fine  so  long  as  the  building  is  left  standing.  I 
oannot,  of  course,  give  the  reason  why  the  actual 
building  of  any  wall  beyond  the  neighbouring  line 
has  not  been  subjected  to  a  penalty ;  it  is  enough 
that  the  more  effectual  mode  of  compelling  tho 
demolition  of  such  a  building  exists  in  the  penalty 
for  its  oontinuance.  The  words  of  the  section  are 
wide  enough  to  cover  this  interpretation,  and  it  is 
strongly  supported  by  the  absence  of  any  other 
power  in  the  sanitary  authority  to  abate  the  con- 
Bequenoes  of  a  disobedience  of  the  seotion.  The 
judgments  in  Marshall  v.  Smith  must  be  read 
secundum  subjedam  materiam ;  there  was  not  only 
another  mode  of  enforcing  obedience  to  the  enact- 
ing part  of  the  bye-law  by  pulling  down  the 
building,  but  it  was  possible  to  give  effect  to  the 
bye-law  creating  continuing  offences  without 
applying  it  to  the  offence  there  committed.  Keat- 
ing, J.  is  reported  to  have  expressly  referred  to 
both  these  points,  and  with  regard  to  the  former 
he  said :  "  I  was  at  first  struck  by  the  argument 
that,  unless  no  power  were  given  to  continue  the 
penalty  until  the  wall  was  pulled  down,  the  Acts 
might  be  defeated  ;  and  if  it  had  been  impossible 
to  carry  out  the  intention  of  the  Acts  in  any  other 
way,  I  might  perhaps  have  yielded  to  the  force  of 
that  argument,  and  have  held  that  continuing 
penalties  might  be  enforced ;  but  it  appears,  from 
the  latter  part  of  secti  34  of  the  Act  of  1848,  that 
the  board  has  power  to  pull  down  walls  improperly 
built.  I  thinJc  that  this,  and  not  a  continuing 
l>enalty,  is  the  appropriate  remedy  to  meet  the 
evil."  I  think  there  are  substantial  distinctions, 
both  in  law  and  in  fact,  between  the  present  case 
and  that  of  Marshall  v.  Smith,  and  I  think  that 
some,  if  not  all,  the  reasons  given  for  that  jadgment 
do  not  apply  here.  The  only  other  point  is  as  to 
the  statutory  limit  of  time  for  commencing  these 
proceedings.  About  that  I  am  quite  clear ;  there 
can  be  no  limitation  to  a  continuing  offence.    The 


case  of  Goggina  v.  BenneU  (2  C.  P.  Div.  568) 
has  no  application  whatever.  I  think  the  respon- 
dent is  entitled  to  judgment. 

HuDDLBBToN,  B. — I  am  of  the  same  opinion.  I 
think  that,  as  this  section  imposes  a  penalty  for  a 
criminal  offence,  the  appellant  is  entitled  to  the 
benefit  of  any  doubt  which  may  arise  on  the  con- 
struction of  it.  It  is  said  that  by  sect.  252  the 
information  should  be  laid  within  six  months  from 
the  time  when  the  matter  of  the  information  arose, 
that  the  offence  was  the  bringing  forward  of  the 
appellant's  house  beyond  the  line  of  the  street,  that 
the  offence  was  committed  when  the  addition  was 
completed,  and  that  the  matter  of  the  information 
arose  then.  It  may  be  that  the  offence,  specified  in 
the  first  clause  of  sect.  156,  was  committed  as  soon 
as  it  became  apparent  that  the  appellant  was 
bringing  forward  his  house  beyond  the  line  of  the 
street.  But  in  substance  the  offence  for  which 
he  was  liable  to  the  penalty  was  the  continuing 
the  addition  after  written  notice  from  the  urban 
authority.  It  is  possible  that,  for  the  offence 
specified  in  the  first  clause,  the  appellant  would 
have  been  liable  to  an  indictment ;  but  the  follow- 
ing clause  provides  that  the  penalty  shall  not  be 
for  building  the  addition,  but  for  continuing  it 
after  notice.  I  think  the  meaning  of  the  section 
is  clear.  It  was  thought  necessary  to  secure  uni- 
formity with  respect  to  the  line  of  buildings  in 
streets ;  it  is  therefore  enacted  that  houses  shall 
not  be  brought  forward  without  that  consent,  and 
if  the  urban  authority  give  him  the  written  notice 
specified  in  the  section,  he  is  liable  to  a  penalty 
not  exceeding  forty  shillings  for  every  day  during 
which  the  offence  against  the  uniformity  of  the 
street  is  continued.  I  do  not  feel  myself  fettered 
by  the  decision  in  Marshall  v.  Smithy  which  differs 
considerably  from  the  present.  The  decision  was 
upon  a  bye-law,  not  upon  an  Act  of  Parlia- 
nient.  It  is  obvious  that  the  judgment  of  the 
court  was  influenced  by  the  fact  that  there 
were  a  number  of  bye-laws,  each  of  them 
specifying  different  offences,  and  a  general  sub- 
sequent bye-law  covering  those  of  the  preceding 
ones  to  which  it  applied.  Keating,  J.  thought 
that  the  offence  under  the  bye-law,  with  respect 
to  party  walls,  was  not  a  continuing  one,  and, 
therefore,  that  the  general  bye-law  did  not  apply 
to  it.  The  corporation  there  had  power  to  make 
bye-laws  enabling  them  to  pull  down  the  party 
wall,  so  that  there  remained  a  remedy  to  them 
beyond  the  penalty.  Here  there  is  no  such  power ; 
the  penalty  is  imposed,  not  in  respect  of  the 
offence,  but  in  respect  of  the  continuing  it,  and 
the  penalty  clause  is  part  of  the  same  section  which 
declares  tne  offence.  I  should  feel  but  little  diffi- 
culty in  the  decision  of  this  case  had  it  not  been 
for  MarshaM  v.  Smith ;  but,  for  the  reason  I  have 
giveu;  I  think  that  oase  distinguishable. 

Judgment  for  respondent. 

Solicitors  for  appellants,  Lc^ton  and  Jagues. 
Solicitors  for  respondent^  Ooles  and  Oarr,  East- 
bourne. 
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Q.B.  Div.]         Reg.  v.  Eaton  and  others  ;  Re  John  Shakpb  ;  Be  Mart  Marriott.         [Q.B.  Drr. 


Dec,  9, 16,  and  20, 1881. 
(Before  Field  and  Gave,  JJ.) 

Beg.  V,  Eaton  and   others  (Jasfcioes,  &o,);  Be 
John  Sharfe  ;  Be  Mart  Marriott,  (a) 

Elementary  education — JuBtices — Attendance  order 
— Bye-laws — Enforcement  of,  where  parent  or 
employer  resides  in  union  extending  into  several 
counties — Juriedicf-ion  of  justices  in  such  case — 
Elementary  Education  'Act  1876  (39  8f  40  Vict 
c.  79),  ss,  12, 34 — Boor  Law  Amendment  Act  1867 
(30  ^  31  Vict.  c.  106),  s.  27. 

Proceedings  "before  justices,  under  sect,  12  of  the 
Elementary  Education  Act  1876  (39  ^  40  Vict. 
c  79),  against  parents  or  employers  residing  in 
a  union  extending  into  several  counties,  for  non- 
compliance  with  a  scliool  attendance  order  or  for 
any  breach   of  the    school  bye-laws  under   the 
Elementary  Education  Acts,  may   by  virtue  of 
sect,  34  of  the  Elementary  Education  Act  1876, 
incorporating  "  aU  enactments  relating  to  guar- 
dians  and  their  qfUcers,*'  ^c,  and  of  sect,  27  of 
the  Poor  Law  Amendment  Act  1867   (30   ^  31 
Vict,  c,  106)  be  taken  against  such  parents  or 
employers  before  the  justices  of  either  of   euch 
several  counties. 

This  was  an  application  for  a  rale  for  a  mandamus 
ordering  the  defendants,  justices  of  the  peace 
for  the  connty  of  Northampton,  to  hear  and 
adjadioate  npon  certain  complaints  on  the  part 
of  a  school  attendance  committee  against  ceitain 
persons  for  breaches  of  the  bye-laws  of  the  school 
board,  &c. ;  and  the  facts  of  the  case,  as  gathered 
from  the  i^davits  of  the  clerk  to  the  gaardians 
and  to  the  school  attendance  committee  of  the 
Stamford  Union  filed  on  the  application  for  the 
rale  on  behalf  of  the  said  committee,  appeared  to  be 
as  follows : — 

The  Stamford  Poor  Law  Union  extends  into 
four  counties,  viz.,  Lincolnshire,  Rutland,  North- 
nmptonshire,  and  Huntingdonshire,  and  the  work- 
house of  the  union  is  in  uie  county  of  Northamp- 
ton. 

Under  the  Elementary  Education  Act  1876  (39 
&  40  Vict.  0.  79)  a  school  attendance  committee, 
selected  from  the  guardians  of  the  Stamford 
Union,  was  duly  appointed  at  a  meeting  of  the 
Pfuardians  on  the  18th  April  1881,  and  under  sect. 
74  of  the  Elementary  Education  Act  1870,  as 
amended  by  the  last-mentioned  Act  of  1876,  and 
the  Elementary  Education  Act  1880  (43  &  44  Yict. 
c.  23),  the  said  committee  made  and  passed  certain 
bye-laws  for  the  several  parishes  within  their 
jurisdiction  and  the  said  union,  which  were  duly 
sanctioned  by  Her  Majesty's  Privy  Oouncil. 

At  a  meeting  of  the  school  attendance  oom- 
znittee,  on  the  29th  June  1881,  William  B.  Arnold, 
%  duly  appointed  school  attendance  officer,  was 
directed  to  institute  and  earry  on  proceedings 
against  one  John  Sharpe,  of  Belmisthorpe,  in  the 
parish  of  By  hall,  in  the  county  of  Butland,  within 
the  Stamford  Union,  for  a  breach  of  the  said  bye- 
laws  in  not  causing  his  son  George,  under  the  age 
of  thirteen  years,  and  not  being  within  either  of 
the  exemptions  mentioned  in  No.  5  of  the  said  bye- 
laws,  to  attend  a  school;  and  also  against  one 
Mary  Marriott,  of  Borderville,  in  Stamford  afore- 
said, and  occupying  a  farm  in  the  said  parish  of 
Kyhall  in  the  aforesaid  union,  for  employinff  a 
ehild  under  the  age  of  fourteen  years  at  Kyhall 

(a)  Reported  by  Hbnry  Lbioh,  Esq.,  Barrivter«t-Lftv. 


aforesaid,  contrary  to  the  provisions  of  the  Elemen- 
tary Education  Act  1876. 

The  defendants,  three  of  Her  Majesty's  justices 
of  the  peace  for  the  county  of  Northampton, 
holdincc  petty  sessions  at  the  Town  Hall,  in 
Stamford,  were  accordingly,  on  the  29th  July 
1881,  applied  to  by  the  clexk  to  the  guardians 
and  the  school  attendance  committee,  on  behalf 
of  the  said  committee  and  the  said  W.  6.  Arnold, 
their  officer,  for  summonses  against  the  said  John 
Sharpe  and  Mary  Marriott  respectively,  for  their 
respective  offences  as  aforesaid,  but  the  said 
justices  refused  to  grant  such  summonses,  or 
either  of  them,  on  the  ground  that  they  had  no 
jurisdiction  in  cases  arising  under  the  Elementary 
Education  Act  1876  elsewhere  than  in  the  county 
of  Northampton,  and  that  sect.  27  of  the  80  &  81 
Yict.  c.  106,  did  not  apply  to  such  cases. 

Thereupon  a  rule  nisi  was  obtained  in  last 
Michaelmas  Sittings  calling  upon  the  said  justices 
(the  defendants)  to  show  cause  why  a  writ  of 
mandamus  should  not  issue,  directed  to  and  com- 
manding them  to  proceed  to  hear  and  determine  the 
matter  of  the  above-mentioned  application  on 
behalf  of  the  said  school  attendance  committee, 
for  a  summons  against  the  said  John  Sharpe  for 
a  breach  of  the  said  bye-laws,  but  upon  its  subse- 
quently coming  on  for  argument,  the  court 
declined  to  grant  the  rule  for  a  mandamus  to  the 
justices,  but  ordered  that,  in  lieu  of  such  rule,  the 
defendants,  the  said  three  justices  and  the  said 
John  Sharpe,  should  show  cause  peremptorily  on 
Wednesday,  Dec.  14,  why  the  said  justices  should 
not  proceed  to  hear  and  determine  the  matter  of 
the  said  application  on  behalf  of  the  said  school 
attendance  committee  for  a  summons  against 
the  said  John  Sharpe  for  a  breach  of  the  said  bye- 
laws  as  above  mentioned. 

A  similar  application  was  made  with  the  like 
result  in  the  case  of  the  charge  against  the  said 
Mary  Marriott. 

The  following  are  the  material  portions  of  the 
Acts  of  Parliament  bearing  npon  the  case,  and 
referred  to  in  the  judgment  of  the  court  : 

The  Elementary  Education  Act  1876  (39  &  40 
Yict.  c.  79).     By  sect  12  it  is  enacted  that 

Where  an  attendance  order  is  not  complied  with,  with- 
out any  reasonable  exonse  within  the  meaning  of  this 
Act,  a  coart  of  summary  jurisdiction,  on  oomplamt  made 
by  the  local  authority  may,  if  it  think  fit,  order  as 
follows :  (1)  In  the  first  case  of  non-oompliaiioe,  if  the 
parent  does  not  appear,  or  appears  and  fails  to  satisfy 
the  court  that  he  has  used  all  reasonable  efforts  w 
enforce  compliance  with  the  order,  the  court  may 
impose  a  penalty  not  exceeding  with  the  oosts  the  sum 
of  5« 

Sect.  34 : 

In  a  union  the  clerk  of  the  guardians  shall  be  the  olerk 
of  the  school  attendance  committee  for  the  purposes  of 
this  Act.  All  enactments  relating  to  guardians  and  their 
officers  and  expenses,  and  to  rdief  given  by  guardians 
shall,  subject  to  the  express  proyisions  of  this  Act,  apply 
as  if  the  guardians,  moluding  the  school  attendanoe 
committee  appointed  by  them,  and  their  officers  aotinff 
under  this  Act,  and  excuses  incurred  and  money  paid 
for  school  fees  and  relief  given  under  this  Act,  were 
expressly  acting,  incurred,  and  paid  and  given  as  relief 
under  the  Acts  relating  to  the  reuef  of  the  poor,  and  the 
Local  Qovemment  Board  may  make  rules,  oraers,  <>-*»<^ 
regulations  accordingly.  Any  expenses  inouned  by 
officers  of  guardians  in  carrying  into  effect  sect.  20  of  the 
Elementary  Education  Act  1873,  when  paid  by  such 
guardians,  may  be  charged  by  them  to  tiie  parish  in 
respect  of  which  such  expenses  are  incurred. 
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The  Poor  Law  Amendment  Act  1867  (30  &  31 
Yiot  a  106).    Seot.  27 : 

Where  a  nnion  eztends  into  sereral  disthiot  jnrie- 
dietiona,  erery  matter,  aot,  charge,  or  oompUunt,  by  which 
the  gnardiaiiB  thereof  are  affected,  or  in  which  thej  have 
anj  interest,  shall,  for  the  parpose  of  jnriedioiion,  be 
deemed  to  ariee  or  exist  equally  tnroaghont  the  union. 

The  mle  nin,  m  modified  by  the  order  of  the 
ooart  as  above  mentioned,  nnder  sect.  5  of  Jerris's 
Aot  (11  &  12  Yict.  o.  44)  (a),  now  came  on  for 
ai^ament. 

The  jastioes  did  not  appear  by  oonnsel  to  show 
oanse,  but  they  filed  an  affidavit  in  which  they 
stated  that  they  refased  to  issae  tne  snmmonses 
applied  for  on  behalf  of  the  school  attendance 
committee*  on  the  ground  that  they  had  no 
jarisdiction  in  oases  nnder  the  Elementary  Edu- 
cation Act  1876  except  in  cases  arising  in  the 
county  of  Northampton,  having  been  advised 
and  believing  that  sect.  34  of  the  la8t-mentioned 
Aot,  being  silent  as  to  legal  proceedings,  did  not 
apply  to  SQch  cases ;  that  there  were  certain 
cmnses  in  the  Elementary  Education  Act  1876 
relating  to  legal  proceediugs,  bat  there  was  no 
clause  in  the  said  Act,  nor,  as  they  had  been 
advised  and  believed,  in  any  other  Act  of  Parlia- 
menty  giving  them  jurisdiction  in  oases  under  the 
Elementary  Education  Act  arising  in  any  other 
county  than  the  county  of  Northampton ;  that, 
having  been  advised  and  believing  that  every 
penalty  imposed  by  them  under  the  Elementary 
Bdncation  Act  might  be  recovered  in  a  sum- 
Djary  manner  under  the  Summary  Jurisdiction 
Acts,  and  that  the  imposition  of  such  penalty 
might,  in  case  of  default  in  payment,  subject 
the  person  upon  whom  such  penalty  was  imposed 
to  imprisonment,  and  believing  that  they  had  no 
jurisdiction  except  in  cases  arising  in  the  county 
of  Northampton,  they,  the  said  justices,  did  not 
feel  justified  in  granting  the  said  summonses, 
seeing  that  the  proceedings  under  the  same 
might  possibly  be  followed  by  imprisonment  of 
the  persons  against  whom  the  summonses  were 
applied  for. 

IF.  Y.  dare  now  appeared  for  the  applioants, 
the  school  attendanoe  committee,  and  his  argu- 
ments in  support  of  the  rule  sufficiently  appear 
in  the  judgment. 

Our,  adv,  vuU. 

Dee.  20. — The  following  judgment  of  the  oourt 
(Field  and  Gave,  JJ.)  was  now  deHvered  by 

Field,  J. — A  rule  nisi  was  granted  by  this  court 
calling  upon  the  defendants,  tnree  of  the  justices 
of  the  peace  for  the  county  of  Northampton,  to 
show  cause  why  they  should  not  hear  and  deter- 
mine an  application  made  to  them  on  behalf  of  the 
school    attendance  committee  of   the    Stamford 

(a)  Seot  5  of  Jerris's  Act  (11  A  12  Vict.  o.  44)  is  as 
follows  :  "  In  all  cases  where  a  justice  or  justices  of  the 
peace  shall  refuse  to  do  aiiy  act  relaiing  to  the  duties  of 
his  or  their  office  as  such  justice  or  justices,  it  shaU  be 
lawful  for  the  party  requiring  such  act  to  be  done  to 
apply  to  Her  Majesty's  Court  oi  Queen's  Bench  upon  an 
amdaTit  of  the  facts  for  a  rule  calling  upon  such  justice 
or  justices,  and  also  the  party  to  be  i^ected  by  such  act, 
to  show  cause  why  such  act  should  not  be  done ;  and  if 
after  due  service  of  such  rule  good  cause  shaU  not 
be  shown  against  the  said  oourt,  may  make  the  same 
absolute  with  or  without  costs  as  to  them  shall  seem 
meet,  and  the  justice  or  justices  upon  being  served  with 
SDoh  rule  absolate  shall  obey  the  same,  and  shall  do  the 
aot  required. 

Mao.  Oas.— Vol.  XIIL 


Union,  for  a  summons  against  one  John  Sharpe; 
and  also,  on  the  motion  of  the  same  applicants,  for 
a  like  summons  against  Mary  Marriott,  for  an 
offence,  in  each  case,  under  the  Elementary  Educa- 
tion Act  1876,  in  haying  committed  a  breach  of  the 
bye-laws  made  and  passed  by  the  school  atten- 
dance committee  of  the  said  union.  Both  of  these 
persons,  John  Sharpe  and  Mary  Marriott,  against 
whom  the  proceedings  were  instituted,  reside  in 
the  parish  of  Byhall,  in  the  county  of  Butland, 
but  within  the  poor  law  union  of  Stamford, 
which  nnion  also  extends  into  and  comprises 
within  it  a  portion  of  the  county  of  Northampton, 
within  which  county  the  said  justices  had  juris- 
diction in  petty  sessions  holden  at  Stamford.  The 
proceedings  against  John  Sharpe  were  for  a  breach 
of  the  bye-laws  made  under  sect.  74  of  the  Ele- 
mentary Education  Act  of  1870  (33  &  34  Vict. 
0.  75),  as  amended  by  the  Elementary  Education 
Acts  of  1876  and  1880,  for,  amongst  other  places, 
the  parish  of  Byhall ;  and  the  application  against 
him  was  made  under  sect.  12  of  the  Act  of  1876 
(39  &  40  Yict.  0.  79),  by  which,  when  an  atten- 
dance order  is  not  complied  with  without  any 
reasonable  excuse,  a  court  of  summary  juris- 
diction may,  on  complaint  made  by  the  local 
authority,  make  such  order  as  they  think  fit  within 
the  limits  imposed  by  the  statute.  The  pro- 
ceedings against  Mary  Marriott  were  made,  so 
far  as  the  question  which  we  have  to  decide  is 
conoemed,  under  similar  circumstances.  It  will 
have  been  observed  that,  although  the  persons 
proceeded  against  in  both  these  oases  committed 
the  breaches  complained  of  within  the  county 
of  Butland,  the  application  in  each  case 
was  made  to  the  justices  in  petty  sessions 
in  the  oounty  of  Northampton;  and  that  the 
justices  to  whom  the  applications  were  made  having 
been  advised  that  they  had  no  jurisdiction  in  cases 
under  the  Elementary  Education  Act  of  1876, 
except  in  cases  arising  in  their  own  oounty,  de- 
clined to  issue  the  summonses.  There  is,  of  course, 
no  doubt  that,  primarily,  the  limits  of  the  oom- 
mission  of  justices  of  the  peace  are  also  those  of 
their  jurisdiction,  and  that  it  lies  upon  anyone, 
who  asks  them  to  act  elsewhere,  to  show  some 
statutory  authority  enabling  them  to  do  so.  In 
the  present  case  the  school  attendanoe  committee 
of  tne  union,  whose  duty  it  is  to  enfore  the  bye- 
laws  and  the  provisions  respecting  the  employ- 
ment of  children,  relied  ui)on  sect.  34  of  the  Act 
of  1876  as  giving  that  jurisdiction.  By  that 
section  "  all  enactments  relating  to  guardians  and 
their  officers  and  expenses,  and  to  relief  given  by 
guardians,  shall,  subject  to  the  provisions  of  this 
Act,  apply  as  if  the  guardians,  including  the  school 
attendance  committee  appointed  by  them,  were 
acting  under  the  Acts  relating  to  the  relief  of  the 
poor,  and  the  Local  Government  Board  may  make 
rules,  orders,  and  regulations  accordingly.'  It  is 
impossible  to  exaggerate  the  inconvenience  of  this 
mode  of  legislation.  Instead  of  the  Legi8la::ure 
referring  specially  to  any  previous  Acts  or 
sections  of  Acts  of  Parliament  which  it  proposes 
to  incorporate  in  this  34th  section,  the  only  incor- 
poration is  that  of  **  all  enactments  relating  to 
guardians,"  d^c. ;  thus  rendering  it  necessary  for 
any  tribunal  that  may  be  required  to  construe 
the  incorporating  Act  to  search  through  every 
Act  of  Parliament  in  which  guardians  are  referred 
to,  in  order  to  see  whether  any  particular 
enactment    can    be   found   bearing    upon     the 
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matter  in  hand ;  and  inasmaoh  as  in  this  very  Aot 
there  is  a  set  of  claases  (sects.  37,  38,  39)  ex- 
pressly referring  to  legal  proceedings,  I  am  not 
at  all  surprised  to  find  that  the  jnstices  in  the 
present  cases,  finding  no  extension  of  the  juris- 
diction in  those  clauses,  considered  that  it  had 
not  been  given  to  them.  In  order,  however, 
to  make  out  ^that  a  jurisdiction  to  aot  within 
the  county  of  Rutland  had  been  conferred  on 
the  JQStioes  for  the  county  of  Northampton, 
we  were  referred  by  the  learned  counsel  who 
appeared  on  behalf  of  the  school  attendance 
committee  to  sect.  27  of  the  Poor  Law  Amend- 
ment Act  of  1867  (30  A  31  Vict.  c.  106),  by  which 
it  is  enacted  that  "  where  any  union  extends  into 
several  distinct  jurisdictions,  every  matter,  act, 
charge,  or  complaint  by  which  the  guardians  are 
affected,  or  in  which  the^  have  any  interest,  shall 
for  the  purpose  of  jurisdiction  be  deemed  to  arise 
or  exist  equally  throughout  the  union."  Now,  if 
that  clause  is  to  be  read  into  sect.  34  of  the  Ele- 
mentary Education  Act  1876,  and  if,  when  it  is  so 
read  in,  sect  27  of  the  Poor  Law  Act  of  1867 
applies  to  the  present  case,  it  must,  we  are  of 
opmion,  be  taken  that  the  justices  of  Northamp- 
tonshire would  have  jurisdiction  in  this  matter, 
although  the  matter  of  the  complaint  in  each  case 
arose  in  the  county  of  Rutland ;  the  marginal  noto 
to  sect.  27  pointing  out,  as  it  does,  that  the 
enactment  is  intended  specifically  to  relate  to 
"  jurisdiction  of  justices  in  unions."  Let  us  then 
see  whether  sect.  27  of  the  Poor  Law  Amendment 
Act  of  1867  (30  &  31  Yict.  c.  106)  is  made  appli- 
cable to  the  enforcement  of  bye-laws  made  under 
the  provisions  of  the  Elementary  Education  Acts. 
The  authority  enforcing  them  is  *'  the  school 
attendance  committee,"  who  are  expressly  men- 
tioned in  sect.  34  of  the  Elementary  Education 
Act  1876.  They  are  "  acting  "  under  that  Act,  and 
the  section  says  that  ''  all  enactments  relating  to 
guardians  shall  apply  as  if  the  school  attendance 
committee  were  acting  under  the  Acts  relating  to 
the  relief  of  the  poor."  Now  the  statute  30  &  31 
Yict.  0.  106,  is  undoubtedly  one  of  "  the  Acts 
relating  to  the  relief  of  the  poor,"  and,  as  the 
Stamford  Union  extends  into  the  county  of 
Northampton,  we  think  that  the  matter  complained 
of  in  these  cases,  although  actually  arising  within 
the  county  of  Rutland,  must  be  taken  to  have 
arisen  equally  in  the  county  of  Northampton,  into 
which  county  the  union  extends,  and  so  to  have 
arisen  and  to  be  within  the  jurisdiction  of  the 
justices  for  Northamptonshire.  There  are  many 
instances  of  similar  legislation.  For  an  offence 
committed  in  a  workhouse  a  justice  of  the  peace 
may  commit  to  the  gaol  of  the  county  to  a  parish 
in  which  the  pauper  is  chargeable  (7  &  8  Yict.  c. 
101,  s.  57),  notwithstanding  that  the  justices  are 
not  justices  of  that  county  (see  11  &  12  Yict.  c. 
110,  s.  9).  In  like  manner,  under  the  various 
Public  Works  Consolidation  Acts,  if  questions 
arise  relating  to  lands  not  wholly  in  one  jurisdic- 
tion, they  may  be  decided  by  a  justice  of  the  peace 
in  any  county  in  which  any  part  of  such  lands  is 
situated;  and  an  offence  against  the  Salmon 
Fishery  Acto,  committed  in  a  river  running 
between  and  fixing  the  boundaries  of  two  counties, 
is  cognisable  by  any  justice  of  either  of  such  two 
counties.  The  result,  therefore,  in  the  present 
oases,  is,  that  the  justices  of  Northamptonshire 
have  jurisdiction  in  both  these  cases,  and  must 
proceed  to  hear  and  determine  them  both  accor- 


dingly.     Both  rules,   therefore,  must  be  made 
absolato. 

Rules  absolute  aeeordingly. 

Solicitors  for  the  prosecutors,  Joseph  Mote  and 
Son,  agents  for  EngUsh,  Stamford. 


March  11  and  May  26, 1882. 

(Before  Field  and  Bowen,  JJ.) 

Was&ingtoh  Waterworks  Gohpakt  (appa.)  v. 
LoNGBHAW  (resp.).  (a) 

Water  rate — BaMs  of  assessment — Annual  voltM— 
Chross  value — Rateable  value — General  Assess* 
mmU  Act  1836—  Waterworks  Clauses  Act  1847— 
18  ^  19  Vici.  c  cxciii.  ss.  63,  65—6  ^  7  WOL 
4,  c.  96,  s.  1—10  ^  11  Vict.  c.  17,  «.  68.     * 

Sect.  63  of  the  appellant  company's  special  Act 
(18  ^  19  Vict,  c  cxdii.),  obliged  the  company 
to  supply  water  at  a  rate  not  exceeding  61. 
per  cent,  per  annum  upon  the  annual  rack  rent 
or  value  of  the  premises  so  supplied  xcith  water. 

Sect.  65  of  the  same  Act  provided  that  such  water  rates 
should  be  payable  according  to  the  annual  value 
at  which  the  premises  were  assessed  to  the  poor 
raie,  if  so  assessed,  or  if  not,  according  to  the  net 
annual  value  of  the  premises.  The  respondent 
was  charged  by  the  company  on  the  basis  of  the 
gross  estimated  rental  value  of  the  premises  so 
owned  by  him ;  he  disputed  his  liability  for  more 
than  the  sum  to  be  calculated  upon  the  net  rateable 
value  of  his  premises.  The  appellants  brought  their 
action  in  the  County  Court  for  the  fuU  amount. 
The  respondent  paid  into  court  the  amount  for 
which  he  admitted  his  liability.  The  County  Court 
judge  held  that  the  respondent's  contention  was 
right,  and  gave  judgment  in  his  favour.  The 
County  Court  judge,  however,  stated  a  case  for 
the  opinion  of  the  court  above. 

Held,  on  appeal,  that  the  County  Court  judge  was 
right,  and  that  under  the  provisions  q^  18  ^  19 
Vict.  c.  cxciii.  s.  65,  the  basis  of  assessment  was 
not  the  **  gross  estimated  rental,"  but  the  "  net 
annual  value"  of  the  premises  sought  to  be 
assessed. 

This  was  a  case  stated  bv  the  learned  jud^  of  the 
County  Court  of  Lancashire  holden  at  Wigan. 
The  material  facts  were  shortly  as  follows : 

The  appellants  were  a  waterworks  company 
supplying  the  town  of  Warrington  with  wator. 

The  respondent  was  owner  of  a  house,  of 
which,  according  to  the  rate-book,  the  ''gross 
estimated  rental "  was  lOZ.  per  annum,  and  the 
"  rateable  value,"  SI.  per  annum. 

The  appellant  company  claimed  to  charge  the 
respondent  for  the  supply  of  water  at  a  rate 
based  upon  the  "  gross  estimated  rental "  of  the 
hoase;  the  amount  of  the  rate  was  6s.  The 
respondent  on  the  contrary  denied  kis  liability  to 
be  charged  on  the  higher  basis  of  assessment, 
but  claimed  to  be  assessed  on  the  lower  basis  of 
the  "  rateable  value  "  of  his  premises,  in  which 
case  the  rate  amounted  to  49. 10(2. 

The  appellants,  in  order  to  raise  the  question, 
sued  the  respondent  in  the  County  Court  held  at 
Wigan,  for  the  said  sum  of  6s.  The  respondent 
thereupon  paid  the  sum  of  4«.  lOd.  into  court,  as 
being  sufficient  to  satisfy  the  claim  of  the 
appellants. 

(a)  Beported  by  W.  P.  Eybbslst,  Esq.  Barrister-ftt-LAw. 
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The  appellants  contended  at  the  trial  that  they 
were  entitled  to  charge  the  water  rate  on  the 
"  gross  estimated  rential "  of  the  premises ;  and 
the  respondent  contended  that  he  was  only  liable 
on  the  basis  of  the  "  rateable  value.*' 

The  learned  County  Court  judge  held  that  the 
contention  of  the  respondent  was  the  correct  one, 
and,  as  the  sum  of  is.  lOd.  paid  into  court  was 
sufficient,  gave  judgment  for  the  respondent. 

Leave  to  appeal  was  granted,  and  the  opinion 
of  the  Superior  Court  was  asked  in  the  form  of  a 
special  case  stated  by  the  learned  County  Court 
judge. 

By  9  A  10  Yiot.  o.  cxii.  s.  61 : 

The  owners  of  all  dwelling-honBes  ooonpied  as  separate 
tenemexits,  and  receiving  a  snpply  of  water  from  the 
Qompany,  the  annual  rateable  Tune  of  which  hooaes  or 
tenements  shall  not  exceed  the  sun  of  101.,  and  which 
honaee  or  tenements  shall  be  let  for  periods  not  exceed- 
ing one  month,  shall  be  liable  and  snbject  to  the  payment 
of  all  rates,  rents,  and  other  charges  made  by  the  com- 
pany ;  and  the  powers  and  proyisioDS  herein  contained 
for  the  recovery  of  rates,  rents,  and  other  charges  from 
oocnpiers  shall  be  constmed  to  extend  and  apply  to  the 
owners  of  anch  houses  and  tenements. 

By  18  &  19  Yiot.  o  cxciii.  s.  63  (incorporating 
sect.  53  of  9  &  10  Yict.  c.  cxii.) : 

The  company  shall,  at  the  reqnest  of  tilie  owner  or 
ooonpier,  furnish  to  every  occupier  of  a  private  dweUinp^- 
honse,  or  part  of  a  dweUing-honae,  in  any  siareet  within 
the  liimtB  of  this  Act  in  which  any  niain  or  other  water  pipe 
of  the  company  is  from  time  to  time  laid,  a  sufficient 
eoppl^  of  water  for  the  domestic  purposes  of  such  occu- 
pier, including  water-doeets,  at  a  rate  not  exceeding 
6  percent,  ^ve  annum  upon  the  annual  rack  rent  or  value 
of  the  premises  so  supplied  with  water :  Provided  always 
that  the  company  shau  not  be  entitled  to  receive  for  such 
supply  from  any  one  such  owner  or  occupier  more  than 
the  sum  of  101.  in  anv  one  year,  and  shidi  not  be  obliged 
to  furnish  such  supply  to  any  owner  or  occupier  for  less 
than  5».  in  any  one  year. 

By  sect.  65 : 

Such  water-rates  shall  be  paid  by  the  owner  or  occu- 
pier requeetinflr  tiie  supply  of  water,  and  shall  be  payable 
aooording  to  the  annual  value  at  which  the  premises  are 
from  time  to  time  assessed  to  the  poor  rate,  if  the  same 
be  so  assessed,  or,  if  not,  according  to  the  net  annual 
value  of  the  premises. 

By  6  A  7  Will.  4,  c.  96,  s.  1 : 

No  rate  for  the  relief  of  the  poor  in  England  and 
Wales  shall  be  allowed  by  any  justices,  or  oe  of  any 
force,  which  shall  not  be  made  upon  an  estimate  of  the 
net  annual  value  of  the  several  hereditamente  rated 
thereunto ;  that  is  to  say,  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to  year, 
free  oi  all  usual  tenante'  rates  and  taxes,  and  tithe  com- 
nBtation  rent  charge,  if  any,  and  deducting  therefrom 
the  probable  average  annual  cost  of  the  repairs, 
insurance,  and  other  expenses,  if  any,  necessary  to  main- 
tain them  in  a  state  to  command  such  rent. 

By  10  &  11  Yiot.  o.  17,  s.  68 : 

The  water  rates,  except  as  hereinafter  and  in  the 
special  Act  mentioned,  shall  be  paid  by  and  recoverable 
from  the  person  reauiring,  receivmg,  or  using  the  supply 
of  water,  and  shall  be  payable  according  to  the  annual 
value  of  the  tenement  suppUed  with  water,  and  if  any 
dispute  arise  as  to  such  value  the  same  shall  be  deter- 
mined by  two  justioes. 

£.  E.  Webster,  Q.C.  {8.  Taylor  with  him) 
appeared  for  the  appellants. 

Sir  Hardinge  Qiffard,  Q.C.  {Aipland  with  him) 
appeared  for  the  respondent. 

The  arguments  appear  sufficiently  in  the  judg- 
meotoftbeooort.  Our.  adv.  vuU. 

May  26. — The  judgment  of  the  court  was  de- 
fiyered  by  Fuld,  J. : — ^This  is  an  action  brought 


to  recover  a  sum  of  68.  for  half  a  year's  supply  of 
water  by  the  plaintiffs  to  the  defendant  in  respect 
of  a  dwelling-house,  of  which  he  is  the  owner. 
The  defendant  admitted  his  lisbility  to  the  extent 
of  4a,  lOi.,  but  disputed  the  rest.    The  plaintiffs 
claimed  to  recover  the  sum  charged  under  their 
special  Acts.  By  the  first  of  them,  the  Warrington 
Waterworks  Act  of  1845,  o.  cxii.,  s.  53,  the  plain- 
tiffs were  obliged  to  furnish  to  every  oooujf)ier  of 
a  dwelling-house  water  ac  a  rate  not  exceeding  62. 
per  cent,  per  annum  upon  the  annual  rack  rent  or 
value  of  tne  premises ;  and  such  rate  is  by  sect.  54 
to  be  payable  according  to  the  annual  value  at 
which  the  premises  shall  be  assessed  to  the  poor 
rate,  if  the  same  shall  be  so  assessed,  or,  if  not, 
according  to  the  net  annual  value  of  the  premises. 
By  sect.  61,  owners  of  dwelling-houses,  the  annual 
rateable  value  of  which  shall  not  exceed  lOL,  and 
let  upon  periods  not  exceeding  a  month,  are  made 
liable  to  the  water  rent  instead  of  the  occupier. 
By  and  with  a  subsequent  Act  (1855)  the  Act  of 
1845  was  repealed,  and  the  Companies  Clauses 
Act,  save  so  far  as  the  clauses  or  provisions 
thereof    respectively    are     expressly    varied    or 
excepted,  are  incorporated.    By  sect.  63  of  this 
Act  of  1855  the  plaintiffs  are  obliged,  as  in  the 
former  Act,  to  furnish  a  supply  of  water  at  a  rate 
not  exceeding  61.  per  cent,  per  annum  upon  the 
"  annual  rack  rent  or  value  "  of  the  premises  sup- 
plied, such  water  rate  being,  by  sect.  65,  made 
payable  according  to  "  the  annus!  value  at  which 
the  premises  are  from  time  to  time  assessed  to  the 
poor  rate,  if  the  same  be  so  assessed,  or,  if  not, 
according  to  the  net  annual  value  of  the  pre- 
mises," this  proviso  bein^  in  substance  identical 
with  that  of  the  54th  section  of  the  repealed  Act. 
The  words  "  annual  value "  thus    used  in  these 
Acts  are  the  same  words  that  are  used  in  the 
General  Parochial  Assessment  Act  (6  A  7  WilL  4, 
c.  96),  by  which,  as  is  well  known,  the  assessment 
of  occupiers  to  the  poor  rate  is  governed,  and 
by  which  no  poor  rate  is  of  force  which  is  not 
made  upon  "  an  estimate  of  the  net  annual  value  '* 
of  the  hereditaments.     In  that  Act  the  words 
"  net  annual  value "  are  followed  by  an  express 
definition  of  the  sense  in  which  they  are  used ; 
that  is  to  say,  it  is  to  be  the  rent  at  which  the  here- 
ditaments   may    reasonably  be  expected    to  be 
let  "  free  of  all  usual  tenants*  rates  aqd  taxes  and 
tithe  rentcharge,  and  deducting  therefrom  the 
probable  average  annual  cost  of  the  repairs,  insu- 
rance, and  other  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent." 
Under  this  Act,  therefore,  the  sum  at  which  the 
party  chargeable  to  the  poor  rate  is  to  be  assessed 
18  arrived  at  by  two  steps  :  firstly,  by  ascertaining 
the  rent  without  taking  into  account  the  rates  and 
taxes  and  tithe  rentcharge  usually  borne  by  the 
tenant,  or,  in    other  words,  the  sum  which  is 
ordinarily   paid  as  rent   to   the  landlord;   and, 
secondly,  by  deducting  from  that  sum  the  expenses 
necessary    to    be   incurred    by  the   landlord  in 
order  to    keep    the   rateable    hereditaments    in 
the    condition    to    command    that    rent.      The 
sam    arrived     at    by    the    first    stage    of  this 
calculation  is  in  the  words  of  the  heading  of  the 
form  of  rate  given  by  the  Act,  and  of  the  defini- 
tion given  in  the  Union  Assessment  Act  of  1862, 
described  as  "gross  estimated  rental,"  the  ulti- 
mate result  being  "  rateable  value,"  and  being  the 
sum  upon  which  the  computation  of  the  amount 
payable  by  the  person  chargeable  is  to  be  made. 
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This  being  the  state  of  the  law  applicable  to  the 
Babject,  the  following  are  the  facta  to  which  it  has 
to  be  applied :  The  defendant  is  th4  owner  within 
the  meaning  of  the  65th  section  of  the  Act  of 
1855  of  the  dwelling-hoose  to  which  the  water 
was  supplied,  and  by  the  poor  rate  at  the  time 
in  force  this  dwelling-house  was  stated  to  have  a 
*'  gross  estimated  rental  of  101.,  and  to  be  of  che 
"rateable  value "  of  8Z.,  and  the  defendant  was 
"assessed"  as  owner  upon  the  latter  sum,  and 
did  not  dispute  his  liability  to  that  extent.    The 
plaintiffs,  however,  claimed  to  compute  his  water 
rate  upon  the    higher   sum.     At  the  hearing 
before  the  learned  County  Court  judge,  he  held 
that  the  defendant's  contention  was  correct,  but 
stated  the  case  for  the  opinion  of  the  court  upon 
which  we  are  now  called  on  to  decide.    Upon  the 
arguments  befpre  us  it  was  not  disputed  on  the 
part  of  the  plaintiffs  that  the  sum  upon  which  the 
computation  had  to  be  made  was  to  be  found  in 
the  poor  rate,  but  it  was  said  that  the  words 
decisive  of  the  question  as  to  the  part  of  the  poor 
rate  in  which  that  sum  was  to  be  found  were  the 
words  "  annual  rack  rent  or  value  "  in  the  earlier 
part  of  the  63rd  section,  and  which  "  annual  rack 
rent  or  value "  they  said  was  in  truth  the  sum 
ordinarily  going  as  rent  into  the  pockets  of  the 
landlord,  without  making  deduction  for  what  may 
be  shortly  called  landlords'  charges,  or,  in  other 
words,  tbe  '*  gross  estimated  rental "  of  the  poor 
rate.    In  support  of  this  contention,  Mr.  Webster 
prayed  in  aid  the   68th  section  of  the  Water- 
works Clauses  Consolidation  Act  of    1847,  by 
which  the  water  rates  are  to  be  payable  according 
to  the  "  annual  value"  of  the  tenements,  alleging 
that  it  could  not  be  reasonably  held  to  be  the 
intention  of  the  Legislature  to  point  out  one  prin- 
ciple   of  assessment  in    the    general  Act,   and 
sanction  a  different  principle  in  a  private  Act. 
But  the  general  Act  is,  as  is  well  known,  of  no 
binding  force  until  it  has  been  applied  by  some 
special  Act;    and,   inasmuch  as  in  the  present 
case  the  general  Waterworks  Act  is  only  incor- 
porated so  far  as  its  enactments  are  expressly 
varied  and  altered  by  the  special  Act,  the  latter 
and  its  true  interpretation  must  be  had  recourse 
to  for  the  purpose  of  deciding  the  question  now 
before    us.    Thus   the    contention    is   narrowed 
to  the  simple  question,  whether  by  the  special 
Act  it  is  the  "  gross  estimated  rental "  or  '*  net 
annual  value  "  of  the  hereditaments  that  is  to  be 
taken  as  the  basis  of  the  assessment ;  and  upon 
that  question  we  think  that  the  language  of  the 
Act  now  before  us  clearly  points  to  the  latter 
and     not    to    the    former.      Tbe    Legislature 
designedly   intended   to    remove    the    question, 
from  the  uncertainty  of  the  words  "  annual  rack 
rent  or  value,"  as  used  in  the  63rd  section  and  in 
the  Waterworks  Clauses  Act  of  1847,  by  declaring 
their  meaning  by  the  65th  section ;  for  that  section 
says  that  the  sum  is  to  be  calculated  upon  the 
amount  at  which  the  premises  are  "  assessed  "  to 
the  poor  rate.    It  is  true,  as  Mr.  Webster  pointed 
out,  that  the  language  is  not  technically  accurate, 
for  it  is  the  occupier  or  owner,  and  not  tbe  here- 
ditament upon  which  tbe  assessment  is  made,  but 
surely  the  sum  upon  which  he  or  the  premises 
are  assessed  is  not  the  "  gross  estimated  rental." 
Before  the  ultimate  assessment  can  be  arrived  at 
that  sum  must  be  reduced  by  deducting  there- 
from the  landlord's  charges,  which  leaves  the  "net 
annual  value"  as  the  basis  of  the  water  rent. 


That,  therefore,  is  the  sum  at  which  the  owner  or 
occupier  is  assessed  to  the  poor  rate,  and  it  seems 
to  us  to  be  the  sum  upon  which  his  water  rate  is 
to  be  charged.  Mr.  Webster  referred  us  to  the 
case  of  The  Sheffield  Waierworks  Company  v. 
Bennett  (27  L.  T.  Kep.  N.  S.  199,  and  28  L.  T. 
Bep.  N.  S.  509 ;  L.  Bep.  7  Ex.  409,  and  L.  Bep.  8 
Ex.  196 ;  41  L.  J.  Ex.  233),  but  whatever  light  that 
case  might  have  thrown  upon  a  case  in  which  the 
language.  Act,  and  question  had  been  precisely 
similar,  it  does  not  assist  us  in  the  present  case 
where  all  differ.  We  think  therefore  that  the  de- 
cision of  the  County  Court  judge  was  correct,  and 
affirm  it  with  costs. 

Appeal  dismieeed. 

Solicitor  for  the  anpellants,  Gregory,  Bowdiffae, 
and  Co,  for  Nioholson,  White,  and  Nicholson, 
Warrington. 

Solicitors  for  the  respondent.  Field,  Boecoe,  and 
Co.  

March  18  and  May  26,  1882. 

(Before  Field  and  Bowen,  JJ.) 

DoBBs  (app.)  v.  The  Gravd  Junction  Watbb- 
WORKS  CoKPANT  (resps.).  (a) 

Waier  rate — Baeis  of  asaeeement — Bent — Annual 
value — Oroes  value — Rateable  value — TJie  Valua- 
tian  {Metropolis)  Act  1869 — 7  Geo.  4,  c.  exl  8. 27 — 
15  $- 16  Vici.  c  clvii.  8.  46—32  ^  33  Vici.  c  67, 
8.  A. 

Beet.  27  of  the  respondent  eompany*8  special  Ad 
(7  Geo.  4,  c.  cxl.)  obliged  the  company  to  supply 
water  at  a  scale  of  rates  graduated  to  the  rent  of 
the  houses  supplied.  Such  rate  was  to  he  pay" 
able  a^ccording  to  the  a^ual  amount  of  the  rent, 
where  the  same  cotdd  be  ascertained,  and  where 
the  same  could  not  be  ascertained,  according  to 
the  actual  amount  or  annttal  value  upon  whi^ 
the  assessment  to  the  poor  rate  was  computed  in 
the  district  where  the  houses  were  situated. 

Sect,  46  of  a  later  special  A^  of  the  said  company 
(15  ^  16  Vict.  c.  dvii.)  obliged  the  company  to 
furnish  water  ai  the  following  rates ;  "  where  the 
annual  value  of  the  dwelling-house  ....  shall 
not  exceed  200Z.  at  a  rate  per  centum  per  annum 
on  such  value  not  exceeding  4il. ;  and  where  such 
annual  value  shall  exceed  2001.,  ai  a  rate  per 
centum  per  annum  on  such  value  not  exceeding 
3L  The  appellant  occupied  a  liouse,  the  rent  of 
which  could  not  be  ascertained,  as  he  held  it  on  a 
lease  for  a  long  term  of  years  at  a  small  ground 
rent.  The  appellant  was  rated  by  the  respondent 
company  at  the  gross  annual  value  of  his  heredita* 
ment  as  appearing  in  the  valuation  list  for  the  time 
being  in  force  under  the  Valuation  {Metropolis) 
Act  1869.  The  appellant  contended  that  he  wols 
liable  to  be  rated  only  on  the  rateable  value  of 
his  hereditament,  and  refused  to  pay  the  larger 
sum  demanded.  The  dispute  was  referred  to  a 
police  magistrate,  who  decided  in  favour  of  the 
contention  of  the  respondent  company,  but  staged 
a  case  for  the  consideration  of  the  Superior 
Court. 
Held,  on  appeal,  that  the  magistrate  was  wrong, 
and  that  the  proper  basis  of  chargeabilUy  under 
the  statutes  was  not  the  '*  gross  estimated  rental " 
of  the  hereditament,  but  its  net  **  rateable  value.** 

Th  is  was  a  case  stated  by  one  of  the  magistrates 
of  the  metropolitan  police  court  in  pursuance  of 

(a)  Seported  by  W.  P.  Eybrsijit,  £aq.,  Barrister-at-lAw. 
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20  &  21  Yiot  a  43 ;  and  the  material  facta  were  ai 
follows : 

1.  A  dispute  arose  between  the  appellant  and 
the  respondents  as  to  the  amonnt  the  appellant 
sboold  pay  to  the  respondents  for  water  supplied 
by  them  to  him  at  his  residence,  and  was  referred 
to  the  magistrate  for  his  decision. 

2.  At  the  hearing,  the  following  facts  were 
either  proved  or  admitted  by  both  parties.  That 
the  appellant  was  lessee  for  a  term  of  which  about 
BBTenty  years  were  unexpired,  at  a  ground  rent  of 
152.  a  year,  of  the  house  known  as  No.  34i,  West- 
bourne-park,  in  the  parish  of  Paddington,  which 
he  occupied  as  his  residence.  The  lease  under 
which  the  appellant  held  contained  covenants  by 
the  lessee  to  repair  and  insure,  as  well  as  the  usual 
oovenants  by  a  tenant.  That  the  portion  of  the 
chum  or  rate  as  to  which  the  present  dispute 
arose  was  made  upon  the  appellant  by  the  re- 
spondents in  respect  of  the  water  supply  to  the 
said  house  for  domestic  purposes,  and  the  amount 
of  the  said  rate  was  arrived  at  by  a  calculation  of 
4L  per  cent  upon  a  sum  of  14iOL,  such  sum  being 
the  gross  annual  value  of  the  said  premises  as 
appearing  in  the  valuation  list  for  the  time  beiniic 
in  force  under  the  provisions  of  32  &  33  Yict. 
a  67  (the  Valuation  (Metropolis)  Act  1869.) 

3.  It  was  also  proved  that  1181.  was  the  amount 
which  the  appellant's  premises  were  assessed  to 
the  poor  rate. 

4.  After  hearing  the  contentions  of  both  siden, 
the  magistrate  decided  in  favour  of  the  respon- 
dents, and  held  that  as  the  assessment  for  the 
water  rate  was  governed  by  15  &  16  Vict.  c.  47, 
8.  46,  and  that  as  the  "  annual  value  "  in  the  said 
46th  section  was  the  exact  definition  of  the  "  gross 
value,"  as  defined  in  the  Valuation  (Metropolis) 
Aot  1869,  the  respondents  had  charged  the  ap- 
pellant on  a  proper  basis  for  the  water  so  supplied 
by  them  to  him. 

The  question  for  the  opinion  o(  the  court  was 
whether  the  magistrate  was  ri^ht  in  deciding  that 
sect.  46  of  15  &  16  Vict.  c.  47  was  applicable,  and 
that  the  "gross  value,"  as  interpreted  by  the 
Yaloation  (Metropolis)  Act  1869,  was  the  proper 
basis  of  assessment  for  the  purpose  of  the  water 
rate  to  be  charged  by  the  respondents  to  the 
appellant,  or  whether  he  should  have  decided  that 
such  basis  should  be  the  *'  rateable  value  "  of  the 
said  premises. 

By  7  Geo.  4,  o.  oxl.  s.  27: 

The  Giand  Junotioii  Waterworks  Company  shall  be 
obliged  to  famish  a  gaffioient  supply  of  water  at  a  height 
not  exoeeding  six  feet  above  the  flag  pavement  to  the 
honse  of  every  inhabitant  ooonpying  a  private  dwelling- 
house  in  any  aqnare,  place,  street,  or  lane  where  the  pipes 
of  the  said  company  shall  be  laid,  for  the  use  of  his  or 
her  own  family,  at  tne  following  rates  per  annum  (tiiat  is 
to  say):  Where  the  rent  of  such  dwelling-honse  shall 
not  exceed  201.  per  annum,  at  a  rate  per  centum  per 
annum  not  exceeding  71. 10«. ;  and  where  such  rent  shaJl 
be  above  201.  and  not  exceeding  401.  per  annum,  at  a  rate 
per  centum  per  annum  not  exoeeding  71. ;  and  where  such 
rent  shall  be  above  401.  and  not  exoeeding  601.  per 
annum,  at  a  rate  per  oentum  per  annum  not  exceedmg 
6t.  10». ;  and  where  such  rent  shall  be  above  601.  and  not 
exoeeding  80^.  per  annum,  at  a  rate  per  centum  per 
ammm  not  exceeding  61, ;  and  where  such  rent  shall  be 
above  801.  and  not  exoeeding  lOOi.  per  annum,  at  a  rate 
per  centum  per  anniun  not  exoeedmg  51. 10«. ;  and  where 
suoh  rent  shall  be  above  1001.  per  annum,  at  a  rate  per 
centum  per  annum  not  exceedug  51. ;  and  every  suoh 
rate  shall  be  payable  according  to  the  actual  amount  of 
the  rent,  where  the  same  can  be  ascertained,  and  where 
the  sune  cannot  be  ascertained,  aooorduur  to  the  aotual 


amount  or  annual  value  upon  which  the  assessment  to 
the  poor  rato  is  computed  in  the  parish  or  district  where 
the  house  is  situated. 

By  15  &  16  Vict.  o.  olvii.,  s.  46  : 

The  company  shall  at  the  request  of  the  owner  or 
occupier  of  any  house  in  anv  street  within  the  limits  of 
this  Aot  in  which  any  pipe  of  the  company  shall  b  e  laid, 
or  of  any  person  who  under  the  provisions  of  this^  Act  or 
any  Act  incorporated  therewith,  shall  be  entitled  to 
demand  a  supply  of  water  for  domestic  purposes,  famish 
to  such  owner  or  occupier,  or  other  person,  a  sufficient 
supply  of  wator  for  their  domestic  purposes  at  the  rates 
hereinaftor  specified :  that  is  to  say,  where  the  annual 
value  of  the  dwelling-house  or  other  place  supplied  shall 
not  exceed  2001.,  at  a  rato  per  centum  per  annum  on  such 
value  not  exoeeding  41. ;  and  where  such  annual  value 
shall  exceed  2001.  at  a  rate  per  oentum  per  annum  on  suoh 
yaJue  not  exceeding  31. 

By  sect.  57 : 

Except  as  by  this  Aot  expressly  provided,  this  Aot  or 
anything  therein  contained  shaU  not  repeal,  altw, 
interpret,  or  in  any  measure  affect  any  of  the  provisions 
of  tiie  recited  Acts,  or  any  of  them,  in  force  at  the 
oommenoement  of  this  Act. 

By  10  &  11  Vict.  c.  17,  s.  68 : 

The  water  rates,  except  as  hereinaftor  and  in  the 
special  Act  mentioned,  shall  be  paid  by  and  reooverable 
from  the  person  requiring,  receiving,  or  using  the  supply 
of  wator,  and  shall  be  payable  according  to  the  annual 
value  of  the  tonement  supplied  with  wator ;  and  if  any 
disputo  arise  as  to  such  value  the  same  shaU  be 
determined  by  two  justices. 

By  32  &  33  Vict.  c.  67,  s.  4  (interpretation 
clause) : 

The  term  "  gross  value  "  means  the  annual  rent  which 
a  tonant  might  reasonably  be  expected,  takiuff  one  year 
with  another,  to  pav  for  an  hereditament,  if  the  tonant 
undertook  to  pay  ail  usual  tonanto*  rates  and  taxes,  and 
tithe  commutation  rent  charge,  if  any,  and  if  the  landlord 
undertook  to  bear  the  cost  of  the  repairs  and  insurance, 
and  the  other  expenses,  if  any,  necessary  to  maintain  the 
hereditoment  in  a  state  to  command  that  rent. 

The  torm  "rateable  value"  means  the  gross  value 
after  deducting  therefrom  the  probable  annual  average 
cost  of  the  repairs,  insurance,  and  other  expenses  as 
aforesaid. 

B.  E.  Wehtier,  Q.O.  {Sutton  and  A.  P.  Foley  with 
him)  for  the  appellant. — There  are  two  important 
questions  here :  First,  whether  sect.  27  of 
7  Greo.  4,  o.  czL  has  been  repealed  by  15  &  16 
Vict.  c.  clvii.  s.  46;  secondly,  whether  "annual 
value "  in  the  same  section  of  the  latter  Act  is 
equivalent  to  "  gross  annual  value,"  or  "  net  rate- 
able value." .  First,  I  contend  that  the  basis  of 
assessment  provided  by  sect.  27  of  7  Geo.  4,  c.  oxl. 
is  not  altei^  by  15  £  16  Vict.  c.  clvii.  s.  46.  In 
this  last  Act  there  is  no  express  provision  repealing 
that  part  of  sect.  27  of  the  earlier  Act  dealing  with 
the  annual  value ;  and  the  Legislature  intended 
not  to  alter  the  meaning  of  "annual  value,"  or 
that  "  annual  value  "  was  not  to  bo  used  exactly 
the  same  in  the  two  Acts  of  Parliament,  but  only 
to  alter  the  rate  per  cent,  payable  when  the  annual 
value  of  the  premises  exceeded  2001.  per  annum. 
Indeed,  in  sect.  57  of  15  &  16  Vict.  c.  olvii.  there 
is  an  express  provision  that  nothing  in  the  Act 
should  repeal  or  alter  any  of  the  provisions  of  the 
recited  Acts  (of  which  7  Geo.  4,  c.  cxl.  was  one), 
except  by  express  mention.  Secondly,  I  further  con- 
tend that  the  appellant's  rent  is  not  ascertainable 
within  the  Act  of  4  Geo.  4.  Here  the  appellant  is 
owner  of  an  unexpired  term  of  )rears,  and  he  pays 
no  rent  properly  so  called  within  the  Act,  for  I 
admit  his  ground  rent  of  Ibl.  per  annum  is  not 
"  rent "  within  this  section,  which  I  take  to  be  an 
annual  sum  agreed  to  be  paid  to  the  landlord  by 
the  tonant  for  the  use  and  occupation  of  a  dwelling- 
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hoase.  Them  is  no  onoh  agreed  eam  here,  and 
the  rent  is  not  ascertainable ;  therefore  under  this 
section  for  the  purposes  of  the  water  rate,  recourse 
must  be  had  to  the  poor  rate  assessment  of  the 
premises.  There  we  easily  ascertain  the  '*  annaid 
▼alue"  of  these  premises  to  be  IISL,  and  not  1402. 
I  admit  my  liability  to  be  rated  at  the  smaller 
sum,  bat  deny  it  for  the  greater,  and  submit  that 
the  magistrate  was  wrong  in  his  decision. 

C  BiMsell,  Q.G.  (with  him  the  Solicitor-Oeneral, 
Sir  F.  HerscheU,  Q.O.  and  /.  F.  OZerJfc).— The 
magistrate  was  right  in  holding  that  sect.  27  of  4 
Geo.  4,  0.  czl  was  repealed,  and  that  the  percen- 
tage was  not  to  be  paid  upon  the  rateable  yalne. 
My  two  points,  then,  are  these :  First,  that  the 
earlier  Act  is  repealed  by  1 5  &  16  Yict.  o.  clvii,  sect. 
46.  in  the  sense  that  the  two  provisions  cannot 
be  deemed  consistent  with  each  other ;  Secondly, 
that  by  reference  to  decided  cases  "annual 
value  "  is  equivalent  to  "  gross  value."  Firstly, 
the  argument  of  the  appellant  would  create  a  dif- 
ferent standard  for  premises  of  one  of  which  the 
rent  could  be  ascertained,  and  of  the  other  of 
which  it  could  not.  I  maintain  there  is  no  more 
difficulty  in  ascertaining  the  *'  gross  annual  value  " 
than  the  "rateable  value."  I  might  give  a 
startling  illustration  of  the  result  of  the  appellant's 
argument.  A  landlord  owns  two  contiguous 
houses  in  the  same  row,  of  exactly  the  same  value ; 
and  in  the  same  state  of  repair;  one  of  these 
houses  he  inhabits  himself,  the  other  he  lets  to  a 
tenant.  In  the  case  of  No.  1  the  rent  is  not 
ascertainable,  according  to  the  appellant ;  in  that 
of  No.  2  it  is.  Now  according  to  his  argument, 
the  landlord  would  pay  on  the  amount  at  which 
he  is  rated  to  the  poor,  while  his  tenant  would 
have  to  pay  on  the  sum  he  agreed  to  pay  as  rent, 
which  would  be  a  great  deal  more  than  the  rate- 
able value  of  the  house  No.  1.  [Field,  J. — Thus 
two  standards  of  value  would  be  created  for  two 
houses  exaotlv  alike  P]  Yes,  which  the  Legislature 
never  could  have  intended.  The  amount  in  the 
rate  book  has  nothing  to  do  with  the  value  or 
amount  of  the  rent.  Secondly,  the  "annual 
value  "  is  the  annual  value  to  the  person  occupy- 
ing the  dwelling-house,  in  other  words,  the  "  rent " 
at  which  such  a  housA  would  reasonably  be  ex- 
pected to  let,  that  is,  "  annufd  value  "  is  equiva- 
lent to  "  gross  rateable  value." 

Webster^  in  reply,  cited  Bex  v.  Tondinson 
(9  B.  &  G.  163),  on  the  point  of  the  different 
standards  of  rateability,  and  Bex  v.  Adamee 
(4  B.  &  G.  61),  as  laying  down  the  canons 
applicable  to  rating. 

The  GouET  at  this  point  intimated  that  if  they 
were  of  opinion  that  sect.  27  of  4  Qeo.  4,  c.  cxl.  was 
not  repealed  by  sect.  26  of  15  &  16  Yict.  o.  dvii., 
there  would  be  no  need  to  argue  the  question  of 
"annual  value;"  but  if  they  decided  adversely 
to  Mr.  Webster  on  that  point,  they  would  give 
him  an  opportunity  of  arguing  the  other  question 
of  the  meaning  of  "  annual  value." 

Owr.  adv.  vtdL 

May  26.  —  The  judgment  of  the  court  was 
delivered  by  Field,  J. :— The  question  raised  on 
this  case  (which  was  stated  by  Mr.  Major  Gooke, 
one  of  the  metropolitan  police  magistrates)  was  as 
to  the  principle  upon  which  the  respondents  are 
entitled  to  charge  the  appellant  for  two  quarters' 
supply  of  water  to  his  dwelling-house,  and  which 
charge  was  based  by  the  respondents  upon  an 


annual  value  of  140L,  the  appellant's  contention 
being  that  he  was  liable  to  be  charged  on  no 
greater  annual  value  than  1182.  The  140L  was 
the  "  gross  estimated  rental,"  as  the  1181.  was  the 
"  net  annual  value  "  of  the  premises  as  stated  _  in 
the  poor-rate  assessment  of  the  appellant^  which 
was  in  force  at  the  time  of  the  supply.  The 
respondents  claimed  to  be  entitled  to  the  greater 
sum  by  virtue  of  their  special  Acts.  By  one  of 
these  (7  Geo.  4  c.  cxl.  s.  27)  the  respondents  were 
compelled  to  furnish  a  supply  of  water  to  inhabi- 
tants of  private  dwelling-houses  at  certain  "  rates  ** 
per  annum  graduated  upwards  from  a  rent  not 
exceeding  202.  per  annum  "  to  1001.  per  annum," 
and  where  the  rent  is  above  1002.  per  annum,  then 
"  at  a  rate  per  centum  per  annum  not  exoeedinf( 
5Z."  And  the  same  section  of  the  Act  goes  on  to 
provide  that  the  "  rate "  was  to  be  "  payable 
according  to  the  actual  amount  of  the  rent  of  the 
premises,  where  the  same  can  be  ascertained,  and 
where  the  same  cannot  be  ascertained,  according 
to  the  actual  amount  or  annual  value  upon  which 
the  assessment  to  the  poor  rate  is  computed." 
By  a  subsequent  Act  (15  &  16  Yict.  0.  civil.),  by 
which  the  respondents  had  further  powers  con- 
ferred upon  them,  it  is  enacted  (sect.  46)  that  the 
company  shall,  at  the  request  of  the  owner  or 
occupier  of  a  house,  or  of  any  person  who  shall  be 
entitled  to  demand  a  supply  under  that  Act,  or 
any  Act  incorporated  therewith,  .  furnish  such 
supply  at  the  "  rates  "  following,  that  is  to  say. 
"where  the  annual  value  of  the  dwelling-bouse 
shall  not  exceed  2002.  at  a  rate  per  centum  per 
annum  on  such  value  not  exceeding  4Z. ;  and  where 
such  annual  value  shall  exceed  200Z.  at  a  rate  per 
centum  per  annum  on  such  value  not  exceeding 3L" 
This  section  does  not  contain  the  closing  woras  of 
the  27th  section  of  the  previous  Act,  by  which  the 
mode  of  computing  the  "  rate  "  is  given ;  nor  does 
this  Act  of  1852  repeal  in  express  terms  the  prior 
Act,  or  anv  part  of  it.  On  the  contrary,  the  57th 
section  of  the  later  Act  enacts  that,  except 
as  expressly  provided,  the  Act,  or  anything  therein 
contained,  shall  not  repeal,  alter,  interpret,  or  in 
any  manner  affect  any  of  the  provisions  of  the 
Acts  recited,  of  which  7  Geo.  4,  0.  cxl.  is  one. 
The  assessment  to  the  poor  rate  must,  as  is  well 
known,  be  made  according  to  the  provisions  of 
the  Greneral  Parochial  Assessment  Act  (5  &  6 
WilL  4,  0.  97),  upon  "an  estimate  of  the  net 
annual  value  of  the  hereditaments,"  and  such 
"  net  annual  value  *'  is  defined  as  being  the  rent 
at  which  the  same  might  reasonably  be  expeoted 
to  let,  *'  free  of  all  usual  tenants'  rates  and  taxes 
and  tithe  rentcharge,"  and  deducting  therefrom 
the  probable  average  annual  ooet  of  the  repairs, 
msnranoe,  and  other  expenses  (if  any)  necessary 
to  maintain  them  in  a  state  to  command  suofa  rent. 
There  are,  therefore,  two  necessary  steps  to  be 
taken  in  making  the  calculation  in  order  to  arrive 
at  the  sum  upon  which  the  assessment  to  the  poor 
rate  is  to  be  computed,  that  is,  firstly*  gross 
estimated  rental  ;  and  secondly,  the  result 
of  net  rateable  value.  In  the  present  instanoe* 
however,  the  computation  for  the  poor  rate 
is  not  made  under  the  provisions  of  the 
General  Assessment  Act,  but  under  those  of 
the  Metropolitan  Assessment  Act  (32  A  83 
Yict.  c.  67)  by  which  the  rateable  hereditaments 
subject  to  it  are  divided  into  different  classes,  with 
a  percentage  applicable  to  each  class,  for  the 
purpose  of  making  a  fixed  deduction  by  which 
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gross  oBtimated  rental  is  redaoed  to  net  rateable 
yalueu     On  the  hearing  of  the  present  case  before 
the  magistrate,  it  was  admitted  that  the  appellant 
was  the  lessee  of  a  term  of  which  aboat  seventy 
years  were  nnexpired,  at  a  ground  rent  of  15L  a 
year,  of  a  hocse  imown  as  ^o.  34,  Westboume- 
nark,  which  he  occupied  as  his  residence,  and  the 
lease  of  which  contained  covenants  to  repair  and 
insure  the  premises,  as  well  as  the  other  usual 
covenants  entered  into  by  a  tenant.    The  amount 
of  the  water  rate  which  the  respondents  sought 
to  charge  against  the  appellant  was  arrived  at  by 
a  calculation    of  4    per   cent,  upon    140L,  the 
•mount  of  the  "  gross  estimated  rental "  appear- 
ing in  the  valuation  list ;  and  the  appellant  denied 
his  liability  to  be  charged  upon  any  greater  sum 
than  1182.,  which  appeared  in  the  list  as  the  "  net 
rateable  value,"   and  the  dispute  thus  existing 
between  the  parties  was  referred  to  the  magistrate 
under  the  68th  section  of  the  Waterworks  Clauses 
Act  of  1847.   Before  the  magistrate  the  appellant's 
contention  was  founded  upon  what  he  alleged 
to  be  the  true  construction  of  the  27th  section  of 
the  Act.  7  Greo.  4,  c.  cxL,  but  he  was  met  in  limine 
by  the  contention  of  the  respondents  that  the 
whole  of  that  section  was  repealed  by  the  46th 
section  of  the  subsequent  Act,  and  that  it  was  bv 
that  Act  alone  that  the  water  rate  was  governed. 
This  contention  was  supported  by  the  magistrate, 
who  also  held,  upon  the  authority  of  the  BheMeld 
Waterworks  Oompany  v.  BenneU  (27  L.  T.  Itep. 
N.  S.  199,  and  28  L.  T.  Bep.  N.  S.  509 ;  L.  Bep.  7 
Ex.  409 ;  41  L.  J.  Ex.  233),  that  the  "  gross  esti- 
mated rental "  of  the  valuation  list,  and  not  the 
"  net  rateable  value,"  was  the  true  representative 
of  the  '*  annual  value  "  of  the  46fch  section.     But 
we  are  unable  to  agree  in  this  conclusion,  for  we 
do  not  think  that  the  27th  section  of  the  former 
Act  is  repealed  by  the  46th  section  of  the  subse- 
cnient  Act.    The  first  Act  is  expressly  recited  in 
toe  latter  one,  and  not  only  is  there  no  express 
repeal  of  it,  but  instead  of  any  express  repeal  there 
is  the  enactment  (sect.  57)  which  we  have  already 
adverted  to.    This,  however,  would  not  be  enough 
to  enable  us  to  decide  the  Question,  for,  although 
there  is  no  express  repeal,  that  effect  would  have 
been  produced  aocordmg  to  the  ordinary  rules  of 
construction  of  statutes,  if  the  enactments  of  the 
46th  section  of  the  later  Act  cannot  be  construed 
so  as  to  be  consistent  with  the  continuance  of  the 
earlier  enactments  in  sect.  27 ;  for  in  that  case  the 
inconsistent  affirmative  enactment  would  import  a 
negative  fatal  to  the  earlier  one.     Now  it  is  clear 
beyond  doubt  (as  was  admitted  by  Mr.  Webster, 
who  argued  the  case  for  the  appellant)  that  so 
much  (X  the  27th  section  as  graduates  the  amount 
of  the  percenta^  according  to  the  rent  of  the 
dwelling-house  m  stages  or  leaps  from  20L  up  to 
100Z.9  and  puts  it  5  per  cent,  upon  all  above,  is 
inconsistent  with  the  subsequent  enactment  which 
gives  a  uniform  charge  of  not  exceeding  4  per 
oent^  up  to  200Z.,  and  of  not  exceeding  3  per  cent. 
om  all  rent  above,  and  that  so  much  therefore  of 
the  27th  section  is  by  implication  repealed.    But 
he  said  that  this  inconsistency  between  the  enact- 
ments goes  no  further,  and  that  there  is  no  incon- 
sistency in  adopting  the  later  percentages,  and 
applying  to  them  9ie  mode  of  computation  pro- 
viued  by  sect.  27  of  the  sum  upon  which  the  rate 
of  4  or  3  per  cent.,  as  the  case  may  be,  is  payable, 
and  in  tnis  contention  we  agree  with  him.    It 
seems  to  ns  that  if  from  sect.  27  the  graduated  scale 


of  rates,  jumping  by  successive  steps, is  eliminated^ 
and  the  more  simple  and  general  one  of  starting 
with  2001,  a  year,  and  diminishing  the  rate  for 
all  above  is  substituted,  the  whole  of  the  rest  of 
the  27th  section  may  well  stand  together  with  the 
46th.    Bepeal    by    implication    is   never   to   be 
favoured ;  it   is   no  doubt    the   necessary   con- 
sequence   of    inconsistent   legislation    wherever 
it  occurs,  but  which  must  not  be  imputed  to  the 
Legislature   unless    absolutely   necessary.     We 
think,  therefore,  that  the  enactment  of  the  27th 
section  defining  the  mode  by  which  the  sum  upon 
which   the  percentage  is  to  be  calculated  is  in 
force,  and  therefore  the  next  question  is  whether 
in  the  case  now  before  us  the  "  actual  amount  of 
the  rent  can  be  ascertained."    What,  then,  is  the 
"actual  amount  of  rent?"    It  must,  we  think, 
mean  some  actual  amount  which  has  been  bond 
fide  arrived  at  by  contract  between  the  landlord 
and  tenant  (where  such  a  contract  exists)  as  the 
sum  payable  to  the  landlord  by  way  of  rent  for 
the  hereditament    which  is   the  subject  of  the 
letting.    But  in  the  case  now  before  us  no  such 
contract  exists,  nor  has  any  such  actual  amount 
been  in  any  way  covenanted  for — the  hereditament 
is  in  the  occupation  of  its  owner.    It  is  true  that 
he  pays  a  rental  to  his  landlord  of  a  small  sum, 
but  that  is,  as  it  is  called,  a  "ground,"  not  a 
rack  or  other  rent,  for  the  demised  hereditament, 
and  Mr.  Webster  could  not  and  did  not  contend 
that  the  tenant  was  entitled  to  have  his   water 
supplied  upon  the  footing  of  that  rent.    But  Mr. 
Bussell  said  that  "the  actual  amount  of  rent" 
could  nevertheless  be  ascertained  in  the  present 
case ;  for  he  said  it  is  to  be  found  in  the  amount  of 
the  "gross  estimated  rental"  of  the  valuation 
list^  which,  applying  to  this  case  the  principle 
which  he  saia  was  at  the  base  of  the  Sheffield 
WaterworJcs  Oompany  v.  Bennett  (uhi  eup,),  was 
the    equivalent    of    "rent"    or   its    equivalent 
"annual    value."     In    that   case    "rent"   and 
"  annual "  were  the  only  words  to  be  construed ; 
there  was  neither  "  actual  amount  of  rent "  or 
reference  to   the  poor  law,  and  the  court,  not, 
however,  without  considerable  doubt  and  hesitation, 
held  that  where  a  landlord  takes  upon  himself 
voluntarily    to   pay,    or   is    under    a  statutory 
obligation  to  pay,  charges  not  in  themselves  in 
the  nature  of  rent,  in  consideration  of  a  larger 
sum  than  rent  strictly  speaking,  the  owning  con- 
sumer is  entitled  to  discuxl  every  part  of  the  sum 
so  paid  which  is  not  rent,  and  to  have  his  supply 
based   upon    that   which   is  actually  rent.    !No 
doubt  also  if  the  principle  is  applied  to  a  converse 
case  in  which  a  tenant  pays  a  less  sum  by  way  of 
what  is  called  rent  on  account  of  his  undertaking 
to  bear  part  of  the  landlord's  necessary  expenses 
in  keeping  the  rateable  hereditaments  in  a  state  to 
command  the  rent,  it  might  be  urged  that  the 
amount  paid  in  money  as  for  rent  should  be  in- 
creased by  the  annual  amount  of  the  obligation  so 
incurred,  and  thus  bring  the  water  charge  to  the 
"  gross  estimated  rental,"  and  that,  as  we  under- 
stand it,  was  Mr.  Bussell's  contention,  who  was 
able  to  point  out  some  apparently  startling  incon- 
sistencies  which  might  occur   upon  any    other 
view.     But,  however  that  might  be  in  any  case 
where  the  question  shall  arise,  it  is  not  necessary 
for  us  to  decide  the  question  in  the  present  one, 
for  we  think  that  the  Legislature  in  using  the 
words  it  has  in  the  27th  section,  intended  to  free 
the  question  from  all  these  difficulties,  and  that  it 
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intentionally  oreated  as  the  standard  of  oharge 
either  the  actoal  rent  (where  ascertained),  or  in  the 
alternative  the  poor  rate  assessment ;  and  if  the 
first  words  are  to  be  read  as  compelling  the  per- 
sons supplying  and  supplied  to  go  to  the  poor  law 
assessment  to  find  oat  the  basis  of  compatatton, 
the  latter  words  have  no  meaning,  and  so  no 
alternative  is  given.  This  being  so,  the  question 
in  the  present  case  is  reduced  (allowing  for  a  very 
slight  variation  in  words)  to  the  question  which  we 
have  just  had  to  consider  in  the  Warrington  case 
(ante,  J),  26),  and  we  give  it  the  same  answer  and  for 
tlie  same  reasons.  In  arriving  at  this  conclusion, 
we  do  not  shut  our  eyes  to  the  possibility  that  the 
application  to  the  sale  of  water  of  a  standard 
adopted  for  and  adapted  to  a  totally  different  pur- 
pose may,  in  some  instances,  produce  results  not 
altogether  consistent  with  uniiormity  or  equality 
of  price,  which  in  ordinary  commercial  trans- 
actions would  be  found ;  but  we  think  that  the 
Legislature  intended  to  apply  to  the  charge  for 
supply  of  so  universally  necessary  an  article  as 
water  by  a  privileged  body  an  already  ascertained 
standard  easily  to  be  referred  to,  and  upon  which 
the  company  and  the  consumer  could  alike  act,  and 
that  that  standard  is  to  be  found  either  in  a  bond 
fide  contract  reduced  to  its  true  elements  where 
that  exists,  or  in  "  net  rateable  value,"  which  is 
the  actual  basis  of  chargeability,  rather  than  in 
gross  estimated  rental,  which  is  only  a  step  in  the 
calculation.  For  these  reasons  we  have  come  to 
the  conclusion  that  the  magistrate's  order  cannot 
be  supported,  and  the  order  we  make  is  that 
the  annual  value  of  the  appellant's  dwelling-house 
is  to  be  taken  at  1182.,  the  sum  upon  which  the 
assessment  to  the  poor  rate  is  computed ;  and  we 
allow  the  appeal  with  costs. 

Appeal  allowecL 

Solicitors  for   the    ^appellant,    EoUinggworthf 
Tyerman,  and  Andrews, 
Solicitors  for  the  respondents,  Bircham  and  Oo, 


S^vipmt  €mxt  of  liflDtotute. 

♦ 

COURT     OF    APPEAL. 


SITTINGS  AT  WESTMINSTER. 

April  20  and  21,  1882. 

(Before  Bagoallat,  Brett,  and  Holkbk,  L. JJ.) 

The  Board  op  Works  op  the  Hacknet  District 
V.  The  Great  Eastern  Railway  Comfaht.  (a) 

Metropolis  Management  Amendment  Act  1862 — 
Paving  expenses — New  street  on  bridge  over 
railway  —  Land  bounding  or  ahutting  on — 
Parapet  walls, 

A  railway  company  constructed  a  railway  in  a 
deep  cutting  at  right  angles  to  a  road,  and 
carried  the  road  across  the  railway  by  means  of 
a  bridge,  which  was  supported  on  stone  piers 
erected  upon  the  slopes  of  the  cutting  on  either 
side  of  the  line.  There  was  a  parapet  wall  on 
each  side  oj  the  bridge  running  along  the  whole 
length  of  it.  The  district  board  paved  the  bridge, 
and  called  upon  the  railway  company  to  contri' 
bute  to  the  expense  of  paving  the  whole  length  of 
it,  as  owners  of  lar^  bounding  or  abutting  on  a 

(a)  Reported  by  A.  H.  Bittlbston,  Esq.,  BarriBter-at-Law. 


new  street  within  the  meaning  of  sect,  77  of  the 
Metropolitan  Amendment  Act  1862.  The  magis- 
trate  found  as  a  fact  that  the  road  in  qt$estion 
was  a  new  street  within  the  meoMtng  of  that 
Act, 

Held,  thai  the  railway  company,  being  owners  of 
the  waU  that  ran  along  the  side  of  the  bridge^ 
were  owners  of  land  bounding  or  abutting  on  the 
new  street  across  the  bridge,  and  were  liable  to 
contribute  to  ihe  expense  of  paving  the  whole 
length  of  it. 

The  London,  Brighton,  and  South  Coast  Railway 
Company  v.  The  Yes  try  of  St.  Giles,  Camber- 
well  (4  Ex,  Div,  239 ;  41  L.  T.  Bep.  N.  8, 162) 
distinguished. 

Judgment  of  Lord  Ooleridge,  OJ,  and  Manisty, 
J,  reversed. 

This  was  a  summons  taken  out  by  the  Board  of 
Works  of  the  Hackney  District  to  recover  from 
the  Great  Eastern  Railway  Company  a  sum  of 
742.  28,  8d*  in  respect  of  the  cost  of  paving  the 
new  street  or  road,  known  as  Cazenove-road, 
Stamford  Hill.  The  magistrate  dismissed  the 
summons,  but  on  the  application  of  the  Board  of 
Works  stated  the  folio  win  iic  case :  — 

The  respondents,  under  powers  conferred  upon 
them  by  an  Act  of  Parliament,  built  a  bridge 
carrying  Cazenove-road  over  their  line  of  railway, 
which  is  in  a  deep  cutting. 

The  sum  of  74Z.  2s.  Sd.  was  demanded  by  the 
appellants  as  the  contribution  of  the  respondentB 
towards  paving  Cazenove-road,  they  being  assessed 
as  the  owners  of  land  bounding  or  abutting  upon 
Cazenove-road  for  a  distance  of  44ft.  Bin.  upon 
the  south  side  and  for  a  distance  of  48ft.  upon  the 
north  side. 

The  road  carried  over  the  line  of  the  respon- 
dents crosses  it,  running  east  and  west  on  a 
bridge,  which  is  supported  on  stone  piers  erected 
by  the  railway  company  upon  the  slope  of  the 
cutting  on  either  side  of  the  line. 

No  portion  of  the  land  of  the  respondents  in 
respect  of  which  it  is  sought  to  charge  them  is  or 
can  be  used  for  any  other  purpose  than  for  their 
railway. 

It  was  contended  by  the  respondents  that  they 
were  not  owners  of  land  bounding  or  abutting 
upon  the  road  within  the  meaning  of  the  Act. 

I  was  of  opinion  that  the  facts  were  the  same 
(except  that  I  found  the  road  to  be  a  new  street) 
as  in  the  case  of  The  Laulon,  Brighton  and  South 
Ooast  Bailway  Company  v.  The  Vestry  of  8t. 
Giles,  Oamberwell  (ubi  sup,),  and  that  the  respon- 
dents 'ere  not  the  owners  of  land  bounding 
or  abub  'ng  on  the  road  within  the  meaning  of  the 
Act. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  respondents  are  liable  to  pay  the  sum 
demanded  to  the  applicants. 

The  Queen's  Bench  Division  held  that  they 
were  bound  by  the  judgment  in  The  London^ 
Brighton,  and  South  Coast  Bailway  Company  v. 
The  Vestry  of  St  Qiles,  Oamberwell,  and  gave  judg- 
ment for  the  railway  company,  but  gave  leave  to 
appeal. 

The  Board  of  Works  now  appealed. 

Sir  Hardinge  Oiffard,  Q.C.  (with  him  Poland) 
for  the  appellants. — The  question  whether  the 
respondents  are  liable  depends  upon  the  oonstruo- 
tion  to  be  put  upon  sect.  77  of  the  Metropolis 
Management   Amendment    Act  1862   (25   &   26 
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Yiot.  a  102)>  which  provides  that  "where  any 
▼eetry  or  district  board  shall ....  have  payed  or 
be  about  to  pave  any  new  street,  the  owners  of  the 
land  boonding  or  abutting  on  saoh  street  shall  be 
liable  to  oontribate  to  the  expenses  ....  of 
paving  the  same."  This  was  an  extension  of  the 
provisions  of  18  So  19  Yiot.  a  120,  s.  105,  by  which 
the  owners  of  hoases  forming  the  street  were  alone 
liable  to  contribute.  Where  there  is  a  railway 
passing  under  a  street,  which  street  is  bounded  by 
walls  that  form  part  of  a  bridge,  the  property  of 
the  railway  company,  are  those  walls  "land 
bounding  or  abutting  on  "  such  street  within  the 
above  section  P  If  the  words  were  used  in  a  oon- 
yeyance  there  could  be  no  doubt  that  the  walls 
would  pass.  Even  if  there  were  no  wall  in  this 
case,  it  is  submitted  that  the  land  upon  which  the 
lines  are  placed  would  be  land  bounding  or 
abutting  on  the  street.  The  Act  makes  no  distinc- 
tion in  respect  of  the  adjoining  land  being  on  a 
different  level;  it  still  bounds  the  street.  But 
the  wall  here  undoubtedly  bounds  or  abuts  on  (he 
street;  and  a  wall  is  as  much  land  as  a  house 
is.  The  court  below  decided  this  case  on  the 
authority  of  His  London,  Brighton,  and  South 
Coast  Bailufay  Company  v.  The  Vsairy  cf  8t, 
QOes,  OamberweU  (4  Ex.  Div.  289 ;  41  L.  T.  Bep. 
N.  S.  162),  but  thev  did  not  agree  with  it.  That 
case  is  distinguishable,  however,  because  there  was 
no  wall.   He  cited 

The  Ixmdon  and  North-WBstem  BaxVujay  Cowpany 
▼.  8i.  Pancra9  Vettry,  17  L.  T.  Eep.  N.  S.  854; 

HiggvM  t.  Harding,  L.  Bep.  8  Q.  B.  7 ;  27  L.  T. 
Bep.N.  S.483; 

Amett  Y.  L<md(Dn  and  North  •  Wettem  Railway 
Company,  20  L.  T.  Bep.  O.  S.  80. 

OharUtf  Q*G.  and  Bhrenoh  for  the  respondents. 
— ^Unless  it  is  held  that  the  wall  is  land  oounding 
or  abutting  on  the  street,  the  appellants  must  rely 
upon  the  land  underneath  the  bridge  on  which  the 
nilway  is  made.  But  the  cases  cited  do  not 
support  the  contention  that  land  in  such  a  position 
18  rateable  for  the  purpose  of  paving  a  street 
across  the  bridge.  Tne  case  of  The  London  and 
North*  Western  Bailway  Company  v.  The  Vestry  of 
8L  Fomcras  (vhi  ncp.)  decides  only  that  land 
separated  from  the  street  by  a  dead  wall  is  rate- 
able under  the  Act.  Higgins  v.  Harding  (ubi  sup,) 
is  in  favour  of  the  respondents  rather  than  against 
them.  The  decision  in  that  case  is  only  that, 
where  there  is  physical  contact  between  the  land 
of  the  railway  company  and  the  street,  the  com- 
pany are  liable  under  the  Act.  The  question  in 
each  case  is.  Does  the  land  in  the  particular 
case  bound  or  abut  upon  the  street  P  The  land 
underneath  the  bridge  can  certainly  not  be  said 
to  bound  or  abut  upon  the  street.  Then,  are  the 
walls  on  each  side  of  the  street  land  bounding  or 
abutting  upon  the  street  P  It  is  submitted  that 
they  cannot  be,  as  they  are  themselves  part  of 
the  street  What  is  a  street  P  The  word"  street " 
is  defined  by  the  interpretation  clause  in  sect.  250 
of  18  A  19  Yiot.  c.  120,  and  includes  **  any  road, 
bridge,  not  being  a  county  bridge,"  &o.  .  .  .  The 
whole  bridge  has  therefore  become  a  street,  and 
has  passed  out  of  the  ownership  of  the  railway 
company.  Then  b v  8  &  9  Yict.  c.  20,  s.  46,  it  is 
provided  that,  "  If  the  line  of  the  railway  cross 
any  turnpike  road  or  public  highway,  then  (except 
where  otherwise  provided  by  the  special  Act) 
either  such  road  shall  be  carried  over  the  railway, 
or  the  railway  shall  be  carried  over  such  road,  by 
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means  of  a  bridge  of  the  height  and  width,  and 
with  the  ascent  or  descent  by  this  or  the  special 
Act  in  that  behalf  provided;  and  such  bridge, 
with  the  immediate  approaches  and  all  other 
necessary  works  connected  therewith,  shall  be 
executed,  and  at  all  times  thereafter  maintained  at 
the  expense  of  the  company;  provided  always 
that,  with  the  consent  of  two  or  more  justices  in 
petty  sessions  as  after  mentioned,  it  shall  be  law- 
ful for  the  company  to  carry  the  railway  across  any 
highway  other  than  a  public  carriage  road  on  the 
level."  So  that  the  railway  company  are  bound 
to  keep  this  bridge  in  proper  condition,  and  might 
be  at  any  time  indicted  for  non-repanr.  They 
cannot,  tnerefore,  be  liable  to  contrioute  to  the 
pavinp;  of  the  bridge  by  the  district  board.  They 
alsooited 

Ooverdale  v.  OharUon,  4  Q.  B.  Div.  104;  4aL.T. 

Bep.  N.  S.  88 ; 
North  Stoiffordthirs  Bailway  Company  v.  Day*  8  E. 

&6.836. 

Sir  Hardinge  Qiffardt  Q.O.  in  reply. — Here  the 
walls  of  the  bridge  make  the  street,  but  they  are 
not  part  of  the  street.  ^^^  ^^^  ^^-^ 

April  21. — Baogallat,  L.J.— The  question  that 
we  haye  to  decide  in  this  case  is,  whether  the 
Great  Eastern  Bailway  Company  is  liable  to  con- 
tribute to  the  expenses  of  paving  a  certain  street. 
Gazenove-road  is  a  new  street  within  the  mean- 
ing of  the  Metropolitan  Management  Act  1855, 
and  it  has  been  paved  by  the  Board  of  Works  for 
the  district  under  the  powers  given  to  them  by 
that  Act.  By  sect.  105  of  the  Metropolitan 
Management  Act  1855  and  sect.  77  of  the  Metro- 
politan Amendment  Act  1862,  the  parties  liable 
to  contribute  to  the  expense  of  such  paying  are 
the  owners  of  the  houses  forming  the  street  and 
the  owners  of  the  land  bounding  or  abutting  on 
such  street.  In  the  present  case  the  railway  com- 
pany have  constructed  a  railway  in  a  cuttmg  at 
right  angles  to  the  road,  and  have  carried  the 
road  across  the  railway  by  means  of  a  bridge.  It 
is  contended  by  the  Board  of  Works  that  the  rail- 
way company  is  liable  to  contribute  to  the  ex- 
penses of  paving  a  new  street  which  is  carried 
across  this  bridge,  on  the  ground  that  it  owns 
land  which  bounds  or  abuts  on  the  new  street. 
The  railway  company  denies  that  its  land  does  so 
bound  or  abut.  The  railway  company  further 
contend  that,  being  by  law  required  to  maintain 
the  bridge  in  a  state  of  repair,  they  could  not  be 
called  upon  to  contribute  towards  the  expense  of 
paying  the  new  street.  We  have  photographs  of 
the  locus  in  quo,  and  the  position  of  the  road  and 
the  line  in  question  is  described  in  paragraph  4  of 
the  case :  "  The  road  carried  over  the  une  of  the 
respondents  crosses  it,  running  east  and  west,  on 
a  bridge,  which  is  supported  on  those  piers  erected 
by  the  railway  company  upon  the  slopes  of  the 
cutting  on  either  side  o£  the  line."  The  magis- 
trate held  that  the  railway  company  did  not  own 
land  bounding  or  abutting  on  the  new  street 
within  the  meaning  of  the  Act ;  and  he  also 
found,  as  a  fact,  that  the  road  in  question 
was  a  new  street  It  is  perfectly  clear,  from 
one  of  the  photographs  that  we  have  before  us,  that 
there  is  an  open  passage  leading  down  to  the 
railway  from  the  bridge  in  respect  of  which  the 
railway  company  would  be  liable  to  be  rated. 
Then  running  at  right  angles  from  the  passage  is 
a  wall  which  Dounds  the  street.    It  appears  to  me 
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that  that  is  all  land — any  erection  on  the  land 
notwithstanding,  it  is  all  land.  Hie  whole  bridge 
is  supported  on  stone  piers  that  are  bailt  on  the 
land  of  the  railway  oompany ;  the  bridge  is  com* 
posed  in  part  of  the  new  street,  in  part  of  the 
wall  and  the  piers ;  the  wall  is  the  boandMry  of 
the  street  at  that  point;  therefore,  the  wall 
stands  on,  and  is  land  belonging  to  the  railway 
oompany  bounding  the  new  street.  Then  there 
is  the  case  of  The  Londonf  Brighton  and  8ou^ 
Ooeut  Bcnliwaiy  Oompany  y.  The  Vestry  of  8t 
QUe8f  OamberweU  No  donbt,  if  there  liad  been 
no  walls  to  this  bridge,  this  case  would  have  been 
{^▼emed  by  that.  The  magiBtrate  thought  that 
It  was ;  the  Queen's  Bench  Division  also  xoUowed 
it»  but  gave  leave  to  appeal.  If  the  whole  of  the 
bridge  here  had  constituted  the  street  and  theife 
WHS  no  boundary  wall,  I  do  not  say  at  present 
what  my  jud^ent  would  have  been;  at  the 
same  time  I  will  not  say  that  I  would  follow  the 
Brighton  and  Bouih  Ooaet  BaUway  case.  But  it 
is  not  necessary  to  decide  that  now.  There  is  a 
clear  distinction  between  this  case  and  that. 
Then  it  was  ftirther  argued  that  as  the  railway 
oompany  were  bound  to  maintain  this  bridge  in  a 
state  of  repair,  they  had  an  answer  to  a  claim  for 
contribution  to  the  paving  of  the  new  road.  I 
cannot  follow  that  argument.  Adjacent  owners 
are  called  upon  to  contribute  to  the  paving  of  the 
street,  because  of  some  supposed  benefit  that  will 
accrue  to  them  from  the  street  being  paved; 
that  obligation  .cannot  be  affected  by  a  previous 
obligation,  not  as  adjacent  owner,  but  by  a  person 
who  happens  to  be  an  adjacent  owner,  to  keep  the 
bridge  m  repair.  It  has  been  suggested  that  the 
railway  company  might  be  called  upon  to  keep 
the  pavement  of  the  new  street  in  repair.  It  is 
not  necessary  to  consider  that  now.  The  only 
question  we  have  to  consider  is,  whether  as 
regards  the  one  single  work  of  paving  the  bridge, 
the  railway  company  is  liable  to  contribute,  and  I 
think  that  it  is. 

Bbbtt,  L.J. — In  this  case  I  am  sorry  to  say 
that  the  judges  in  the  court  below  have  not  given 
us  their  opinions.  They  held  themselves  bound 
by  The  Ltmdon,  Brighton,  and  South  Ooaat  Bail- 
fjoa/if  Company  v.  T^e  Vestry  of  8t.  Qilee,  Camher- 
weU  (uhi  sup,).  I  wish  that  the  Lord  Ghief 
Justice  and  Manisty,  J.  had  given  us  their  own 
opinions  in  the  matter.  The  &cts  are  that  there 
is  a  railwa]^  in  a  deep  cutting,  over  which  the 
road  is  carried  on  a  bridge ;  the  Board  of  Works 
have  determined  to  treat  the  road  over  that 
bridge  as  a  street.  The  board  resolved  that  it 
shall  be  paved ;  and  have  called  upon  the  railway 
oompany  to  contribute  towards  the  cost  of  paving 
the  whole  length  of  the  street.  The  question  is 
whether  the  board  are  entitled  so  to  rate  the  rail- 
way company.  They  say  that  they  are  on  two 
grounds:  First,  that  they  are  entitled  to  rate 
the  railway  company  in  respect  of  the  whole  length 
of  the  street  because  the  company  are  owners  not 
only  of  the  land  on  which  the  buttresses  which 
support  the  bridge  are  built,  but  abo  of  the  land 
underneath  on  which  the  rails  are.  Secondly,  it 
is  said  that  if  not  on  that  eround,  then  because 
the  company  are  owners  of  the  walls  which  go 
along  the  length  of  the  bridge,  and  which 
are  to  be  considered  as  land  and  as  the  boundary 
of  the  street.  With  regard  to  the  first  contention, 
the  board,  in  order  to  support  it,  would  have 
to  contend  that,  supposing  the  bridge  and  the 


buttresses  that  supported  it,  and  the  land  on 
which  the  buttresses  were  built  did  not  belong  to 
the  companv  at  all,  but  supposing  the  land  under- 
neath  tne  bridge  which  touches  the  buttresaea 
did  belong  to  the  company,  although  no  part  of 
the  bridge  belonged  to  the  company,  the  company 
would  be  liable  to  be  rated  in  respect  of  the  whole 
length  of  the  street.  YHiere  there  is  a  new  street, 
the  Metropolitan  Act  1855  says  that  the  owners 
of  houses  forming  such  street  shall  pay  the  ex- 
pense of  paving  it,  and  the  Metropolitan  Manaipe- 
ment  Act  1862  says  that  the  owners  of  the  luid 
bounding  or  abutting  on  such  street  shall  be 
liable  to  contribute  to  the  expense  of  paving  it,  as 
well  as  the  owners  of  houses  therein.  Mj  view 
of  the  second  Act  is  that  it  means  land  in  the 
same  position  as  regards  the  street  as  houses  in 
the  first  Act.  I  do  not  agree  with  Hawkins,  J.  in 
Brighton  BaUvfoy  Oompany  v.  8t,  OHes,  Oamher^ 
well,  as  to  the  owners  of  such  lands  only  bping^ 
liable  as  would  have  been  liable  under  the  former 
Act  had  their  lands  been  occupied  by  houses,  be- 
cause I  think  that  the  owner  of  land,  not  wide 
enouffh  for  a  house  to  be  built  upon  it,  might  yet 
be  liBkole  to  contribute.  Nor  do  I  think  that  the  lia- 
bility in  respect  of  adjoinine  land  can  depend  on 
mere  leveL  I  can  imagine  land  at  a  lower  level 
than  the  street  on  which  houses  might  be  built  to 
which  there  would  be  no  access  except  from  the 
street  by  steps  perhaps,  or  in  some  other  way.  I 
will  not  say  that  in  such  a  case  the  land  cannot 
be  said  to  be  abutting  on  the  street.  It  is  not 
necessary,  however,  to  decide  this,  as  I  think  the 
second  (^und  upon  which  the  board  base  their 
contention  is  sufficient  to  decide  this  case.  It 
seems  to  me  that  upon  that  ground  the  railway 
company  are  owners  of  land  bounding  or  abutting 
on  the  street  for  the  whole  length  of  the  bridge. 
We  are  bound  to  say  that  this  is  a  new  street 
running  across  the  bridge ;  that  has  been  found 
as  a  fact.  But  the  width  of  the  street  is  only  the 
width  of  the  footway  and  the  carriage  way ;  the 
walls  that  bound  it  are  no  part  of  the  street  any 
more  than  the  houses  on  each  side  of  a  street  are 
part  of  it.  What  are  these  walls  P  They  are 
formed  of  brickwork,  and  supported  upon 
buttresses  fixed  into  the  land.  The  buttresses, 
no  one  could  doubt,  would  be  part  of  the  land 
for  all  purposes.  It  seems  to  me  that  the  walls 
are  equally  to  be  considered  so.  Then  these  walls 
are  lands.  Whose  land  are  they  P  If  they  were 
built  on  land  not  belonging  to  the  oompany  the 
qnestion  would  not  arise ;  but  they  are  built  on  land 
belonging  to  the  company,  and  are  themselves, 
thererore,  in  my  opinion,  not  only  land,  but  land 
belonging  to  the  company.  These  waJis  bound 
this  street  along  its  whole  length  at  the  same 
level,  so  that  the  question  how  far  adjoining  land 
must  be  level  with  the  street  in  order  to  be  said 
to  bound  or  abut  on  it  does  not  arise.  As  soon 
as  it  is  decided  that  this  wall  is  land,  and  that  it 
bounds  the  whole  length  of  the  street,  it  follows 
that  the  company  are  liable  to  be  rated  for  the 
whole  length  of  the  street.  Whether  that  decision 
is  consistent  with  The  London,  Brighton,  and  8otUh 
Coast  BaHwwy  Company  v.  The  Vestry  of  St,  QUes, 
OatnherweU  {ibi  sup,)  I  do  not  stop  to  inquire ; 
that  will  have  to  be  considered  hereafter.  Then 
the  only  remaining  question  is  whether  there  is 
anything  to  exempt  the  railway  company  from 
their  liability  to  contribute  towards  the  paving  of 
this  bridge.    If  this  is  a  new  street,  tne  board 
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bag  a  riffbt  to  paye  it.  Is  there  anything  to 
prevent  them  from  reoovering  the  expenses  nrom 
the  owner  of  the  land  that  bounds  itP  It  is 
nowhere  expressly  provided  that  in  the  case  of  a 
Bfcreet  on  a  bridge  crossing  the  railway  the  company 
shall  not  pay  the  cost  of  originally  paving  it.  Is 
snch  an  exception  implied  by  any  provision  inoon* 
fiistent  with  the  company's  liability  P  It  is  said 
to  be  inconsistent  with  the  company's  liability  to 
pave  that  they  are  bound  to  keep  the  bridge  in 
a  sort  of  repair,  not  paved,  before  it  is  a  street. 
I  cannot  see  that  that  is  inconsistent.  It  is  then 
asked.  Are  the  railway  company  to  keep  the 
pavement  in  repair?  I  dedine  to  answer  that 
qaestion. 

Holier,  L.J. — The  qaestion  here  is,  are  the 
railway  company  owners  of  land  that  bounds  or 
abuts  upon  the  whole  length  of  the  street  across 
this  bridge?  They  confess  that  they  are  the 
owners  of  some  land  that  abuts  upon  or  bounds 
the  new  street.  They  are  the  owners  of  the 
piers  and  of  that  portion  of  the  wall  which  rests 
apofn  the  piem.  They  have  paid  in  respect  of 
that.  Notwithstanding  that,  they  have  set  up 
one  contention  here,  which,  if  it  was  good,  would 
tree  iJiem  altogether.  The  first  question,  how- 
ever, is.  Are  the  company  owners  of  land  which 
abuts  upon  the  street  P  As  to  the  land  in  the 
centre  of  the  railway  between  the  rails,  it  is  ex- 
tremely difficult  to  say  that  that  land  in  any  sense 
abate  on  the  street.  It  seems  to  me  clear,  how- 
ever, that  the  wall  is  the  property  of  the  railway 
oompany,  is  not  part  of  the  street,  and  that  the 
wall  18  lEmd.  It  was  decided  in  one  case  that,  if 
yon.  have  land  running  alone  a  street  at  some 
depth  below  it  and  separated  by  a  wall,  that  the 
land  abuts  on  the  street.  Why  does  itP  Be- 
canse  the  wall  is  a  part  of  the  land.  It  is 
admitted  that  if  this  was  a  solid  wall  going  all 
the  way  down,  the  company  would  be  liable. 
Does  it  make  any  difference  that  this  wall  is 
rested  on  piers,  which  piers  rest  on  land  of  the 
railway  company?  Under  those  circumstances, 
is  not  the  wall  resting  on  the  land  of  the  railway 
company  P  Suppose  this  wall  rested  on  an  arch, 
which  was  earned  across  the  line  by  a  series 
of  pillars,  I  understood  it  to  be  admitted  in  argu- 
ment by  counsel  for  the  company  that  in  such 
a  case  the  wall  would  be  land  of  the  railway 
company.  Suppose  that  a  new  street  were  built 
at  a  considerable  elevation,  and  against  it  ran 
a  viaduct  of  a  railway,  and  that  a  series  of 
arches  and  a  wall  bounded  the  new  street,  divid- 
ing it  from  the  viaduQt,  could  it  be  said  that 
only  so  much  of  the  wall  as  rested  on  the  piers 
was  abutting  on  the  land  of  the  company  P  For 
these  reasons  I  think  that  this  wall  is  built  on 
the  land  of  the  railway  company,  and  has  become 
in  law  the  land  of  the  railway  company.  I  think 
that  the  other  point  should  never  nave  been 
advanced  before  us  at  all. 

Appeal  alUwed. 

Solicitors  for  the  appellant,  B.  B.  JBUU. 
Solicitor  for  the  respondent,  0.  A.  Curwood, 


Monday,  May  1, 1882. 

(Before  Jbssel,  M.K,  Bkbtt  and  Gottok,  KJJ.) 

The  Pbison  GomnssioNSBs  v.  The  Glebe  op  the 
Peace  por  Middlesex,  (a) 

APPEAL  PB01£  THE  QXJEEN's  BENCH  DIVISION. 

PriMn  Act  1877  (40  ^  41  Vict.  c.  21),  sa.  48,  60— 
Land  pwrchcued  by  prison  authority  before  Act 
— Vesting  of  land  %n  Prison  Oommissioners. 

By  the  Pruon  Act  1877  (40  ^  41  Vict.  c.  21),  s.  48, 
"  The  Uadt  estate  in  every  prison  to  which  this 
Act  aippkeSf  and  in  the  site  and  land  beUmging 
thereto  ....  shaU,  on  and  after  the  commence^ 
m&nt  of  this  Act,  he  deemed  to  be  vested  in  the 
Prison  Oomfnissioners" 

By  sect,  60,  "  Prison,  in  addiHon  to  the  meaning 
aita^hed  to  it  by  die  Prison  Act  1865,  indiAdes 
any  land  or  buuding  bought  or  contracted  to  be 
bofight  before  ihe  commencement  of  this  Act  by  a 
prison  auHhoriiy,  for  the  pwrpose  of  enlarging  or 
altering  any  prison,  or  adaing  to  the  appur- 
tenances of  any  prison" 

Before  the  commencement  of  the  Act,  the  Olerh  of 
the  Peace  for  Middlesex,  acting  for  the  justices 
{who,  by  23  ^29  Vict.  c.  126,  «.  5,  were  the  prison 
authority),  hadpwrchcued  the  fee  simple  of  certain 
land  near  Ooldiath  Fields  Prison  for  the  purpose 
of  providing  airing  grounds  and  adoUtional 
buildings  for  the  officers.  The  land  was  in  the 
occupation  of  tenants  whose  leases  hctd  not 
egopired  at  the  commencement  of  IMs  action,  which 
was  brought  by  the  Prison  Commissioners  for 
delivery  of  the  title  deeds  and  an  a.ccount  and 
payment  of  the  rents  and  profits  of  th/e  landL. 

Held  iaffiirming  the  judgment  of  Lord  Ooleridge, 
O.J.),  that  the  land  had  passed  to  the  plaintiffs, 
and  they  were  entiUed  to  recover. 

Appeal  by  the  defendant  from  the  judgment  of 
Lord  Goleridge,  G.J.  in  favour  of  the  plaintiffs.^ 

The  nature  of  the  action  and  the  question  which 
came  before  the  court  for  decision  appear  from  the 
head-note. 

The  sections  on  the  oonstmotion  of  which  the 
decision  was  given  are  set  out,  so  far  as  material, 
in  the  judgment  of  the  Master  of  the  Bolls. 

Webster,  Q.G.,  and  B.  8.  Wright,  for  the 
defendant,  in  support  of  the  appeal. — ^The  plain- 
tiffs are  not  entitled  to  recover  m  this  action,  for 
the  legal  estate  in  the  land  in  question  is  not 
vested  in  them.  By  sect  48  of  the  Prison  Act 
1877  (40  &  41  Yiot.  c.  21),  "  The  legal  estate  in 
every  prison  to  which  this  Act  applies,  and  in  the 
site  and  land  belonging  thereto  ....  shall  •  •  •  • 
be  deemed  to  be  vested  in  the  Prison  Gommis- 
sioners."  This  land  does  not  come  within  any  of 
these  words.  It  is  not  part  of  the  prison  within 
the  meaning  of  the  definition  of  the  word  "  prison" 
contained  in  sect.  60,  nor  is  it  covered  by  the 
additional  words  in  sect.  48,  "land  belonging 
thereto."  Sect.  48  can  only  include  land  actuallv 
appropriated  to  the  purposes  of  the  prison,  which 
is  not  the  case  here.  They  also  referred  to  the 
Prison  Act  1865  (28  &  29  Yict.  o.  126),  sects.  4,  5, 
8,  17,  18,  23,  24.  25,  31,  32,  33,  34,  35.  44,  and 
the  Prison  Act  1877  (40  &  41  Yiot.  c  21),  sects. 
2  5  17  18 

'  Sir  k.  James,  A.G.,  Sir  F.  HerscheU,  S.G.,  and 
A.  L.  Smith  appeared  for  the  plaintiffs,  but  were 
not  called  upon  to  argue. 
Jessel,  M.B. — ^The  question  in  this  case  depends 
(a)  Beported  by  P.  B.  Huzchims,  Esq.,  BarriateiMkt-Lftw. 
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on  the  oonstraotion  of  the  Prison  Act  1877 
(40  &  41  Yiot.  0.  21).  The  conveyanoe  is,  in  my 
opinioD,  conolasive  as  to  the  nature  of  the  purchase 
of  tbe  land,  and  therefore  it  is  not  proper  for  ns 
to  consider  the  resolutions  which  were  passed  by 
the  justices  before  the  purchase  was  carried  out ; 
any  negotiations  which  may  have  taken  place  are 
immaterial.  We  must  look  at  the  conveyance  to 
see  what  was  the  title  of  the  clerk  of  the  peace  to 
the  land.  Now  for  what  purpose  could  the  prison 
authority  buy  land  under  the  Prison  Act  1865 
(28  &  29  Yict.  0. 126)  P  It  is  plain  that  they  must 
buy  for  some  of  the  purposes  referred  to  in  sect. 
23  of  that  Act,  by  which  "subject  to  the  con- 
ditions hereinafter  mentioned,  any  prison  autho- 
rity may  alter,  enlarge,  or  rebuild  any  of  its 
prisons,  or  may,  if  necessary,  build  other  prisons 
in  lieu  of  or  in  addition  to  any  subsisting  prisons  " ; 
and  this  power  is  given  subject  to  the  sanction  of 
the  Secretory  of  State  (sect.  24).  Then,  by  sect.  44 : 
"Any  prison  authority  may  purchase  or  hold 
such  lands  ....  as  they  may  require  for  the 
purposes  of  this  Act,"  and  the  section  incorporates 
most  of  the  provisions  of  the  Lands  Glauses  Gon- 
Bolidation  Act  1845  (8  <&  9  Yict  c.  18) ;  there  is  an 
exception  as  to  compulsory  purchase ;  there  is  a 
power  of  purchasing  by  agreement  simply  for  the 
purposes  of  the  Act,  but  the  power  to  purchase 
otherwise  than  by  agreement  con  only  be  exer- 
cised "  in  respect  of  lands  oontiguous  to  a  prison, 
and  required  for  the  purpose  of  enlarging  a  prison 
or  rendering  it  more  commodious  or  safe."  This 
limitation  only  applies  to  purchase  by  com- 
pulsion, and  if  the  prison  authority  wanted 
to  buy  by  compulsion,  it  must  be  for  one 
of  two  purposes,  for  enlarging  the  prison,  or 
for  rendering  it  more  commodious  or  safe.  The 
result,  therefore,  in  mv  opinion,  is,  that  these  words 
have  no  bearing  on  the  present  case.  The  ques- 
tion is,  whether  the  prison  authority  could  buy 
for  any  other  purpose  except  those  specified 
in  sect.  23,  I  am  of  opinion  that  they  could  not. 
Mr.  Wright  said  there  was  a  common  law  autho- 
rity on  the  part  of  the  magistrates,  but  I  think 
there  was  not.  Sect.  8  of  the  Act  of  1865  imposed 
the  obligation  to  provide  prisons,  and  enacted  that 
the  expenses  of  carrying  into  effect  the  provisions 
of  the  Act  should  be  defrayed  out  of  tne  county 
rate.  Therefore  I  think  there  was  not  a  comiaon 
law  authority,  but  a  new  power  created  by  stotute. 
If  this  is  so,  the  definition  of  "  prison  "  in  the  Act 
of  1877  (4()  &  41  Yict.  c.  21).  s.  60,  vests  this  land 
in  the  Prison  Gommissioners.  By  that  section, 
''  Prison,  in  addition  to  the  meaning  attached  to 
it  by  the  Prison  Act  1865,  includes  any  land  or 
building  bought  or  contracted  to  be  bought  before 
the  commencement  of  this  Act  by  a  prison  autho- 
rity, for  the  purpose  of  enlarging  or  alterinff  any 
prison,  or  adding  to  the  appurtenances  S.  any 

g risen."  The  land  here  could  not  have  been 
^  ought  for  the  purpose  of  rebuilding,  for  rebuild- 
ing would  take  place  on  the  same  site  where  the 
previous  building  had  stood,  and  that  would  be  on 
land  already  belonging  to  the  prison  authority. 
Then  it  must  have  been  bought  for  the  purpose  of 
enlarging  or  altering,  if  it  was  bought  for  any  of 
the  purposes  referred  to  in  sect.  23,  and  conse- 
quently it  passes  to  the  Secretary  of  Stote  by 
sect.  5  of  the  Act  of  1877,  subject  to  the  other 
sections  of  that  Act  by  which  it  is  vested  in  the 
Prison  Gommissioners,  the  plaintiffs ;  and  they 
are  entitled  to  judgment.    Suppoae,  however,  that 


all  I  have  already  said  is  erroneous,  and  that  the 
land  has  not  vested  as  I  have  s toted,  still  it  appears 
to  me  that  sect.  48  of  the  Act  of  1877  comprises  thu 
land  ;  by  that  section  "  The  legal  estote  in  every 
prison  to  which  this  Act  applies,  and  in  the  site 
and  land  belonging  thereto  ....  shall  on  and 
after  the  commencement  of  this  Act  be  deemed 
to  be  vested  in  the  Prison  Gommissioners." 
Everything  that  is  used  as  a  prison  is  included  in 
the  word  "  prison  "  in  this  section,  and  there  are  in 
addition  the  other  words,  "  the  site  and  land  be- 
longing thereto ;"  surely  this  is  land  belongins:  to 
the  prison ;  it  was  bought  by  the  prison  autho- 
rity for  prison  purposes.  Therefore,  on  either  view, 
I  think  the  decision  of  the  Lord  Ghief  Justice  is 
right,  and  the  appeal  ought  to  be  dismissed. 

Bbbtt,  L.  J.-— The  Lord  Ghief  Justice  held  that 
this  land  was  purchased  for  alteriujp;  or  enlarging 
the  prison,  and  it  is  admitted  that  if  he  is  right  in 
fact  the  appellant  has  no  case.  I  do  not  mean  at 
all  to  say  that  I  think  he  was  not  right  in  this 
view,  but  I  think  it  is  immaterial  how  this  may 
be,  for  the  land  was  bought  by  the  olerk  of  the 

Seace  on  behalf  of  the  magistrates,  and  it  was 
eolared  to  be  bought  for  some  purpose  connected 
with  the  prison.  In  the  deed  of  conveyance  it  is 
declared  that  the  clerk  of  the  peace  buys  the  land 
to  hold  it  in  trust  for  prison  purposes.  There  may 
be  no  estoppel,  because  there  is  no  contract  be- 
tween the  justices  and  the  plaintiffs ;  but  it  is  im- 
possible to  imagine  that,  as  a  matter  of  fact  and 
evidence,  the  justices  could  say  they  did  not  buy 
for  prison  purposes.  It  is  admitted  that  they  did ; 
but  it  is  said  for  some  prison  purposes  they  could 
buy  and  hold  land,  ana  that  such  land  does  not 
pass  to  the  Prison  Gommissioners  by  the  Act  of 
1877 ;  it  is  said  that  they  could  buy  land  for  the 
purposes  of  the  Act  of  1865,  in  certoin  oases, 
without  the  land  passing  to  the  commissioners 
under  the  Act  of  1877.  In  my  opinion  this  con- 
tention is  untenable.  The  case  aoes  not  turn  on 
the  Act  of  1865,  but  on  the  Act  of  1877.  The 
words  of  this  latter  Act  are  made  wide  in  order  to 
transfer  every  description  of  land  bought  under 
the  Act  of  1865  for  prison  purposes.  It  seems  to 
me  that  the  words  of  seoto.  5, 48,  and  60  of  the 
Act  of  1877  are  made  expressly  large  and  wide 
in  order  to  obviate  the  argument  which  has  been 
used  before  us  to-day. 

GoTTON,  L.  J.— The  only  question  is,  whether  the 
land  is  vested  in  the  Prison  Gommissioners. 
Sect.  60  of  the  Act  of  1877  does  not  vest  it ;  but 
w^  must  look  to  sect.  48,  and  it  seems  to  me  plain 
that  this  section  vests  it,  while,  if  the  construction 
put  on  sect.  60  and  the  facts  found  by  the  Lord 
Ghief  Justice  are  ri^ht,  this  land  comes  within 
tbe  definition  of  '*  prison,"  and  the  plaintiffs  are 
entitled  to  succeed.  If  this  is  not  so,  then  the 
prison  authoritv  wanted  land  which  does  not  come 
within  the  definition  of  "prison,"  but  which  is 
"  land  belonging  thereto  "  within  the  meaning  of 
sect.  48  of  the  Act  of  1877,  and  they  wanted  it  for 
the  purposes  of  the  prison.  This  land  was  bought 
and  conveyed  to  a  trustee  for  the  purposes  of 
the  Act  of  1865,  and  I  think  it  must  be,  if  not 
"  prison,"  *'  land  belonging  thereto  "  within  the 
meaning  of  sect.  48  of  the  Act  of  1877. 

Judgment  affirmed. 

Solicitors  for  plaintiffs,  Hare  and  FeU,  agents 
for  the  Trecuury  SoUcUor. 
SolioitoTi  for  defendant,  Nicholean  and  Herbert 
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Saturday,  June  17, 1882. 

(Before  Brett  and  Cotton,  L. JJ.) 

Blackmoke  v.  The  Ysst&t  of  Mile  End  Old 

Town,  (a) 

appeal  peoi£  the  queen's  bench  division. 

Ve9irv — 8wrveyor$  of  highways — Flap  placed  in 
highway  to  protect  water-meter — Injury  caused 
by  dangerous  condition  of  flap  —  LiahUity  of 
vestry—lS  ^  19  Viet.  o.  120,  m.  96, 116. 

By  the  Metropolis  Management  Act  1855  (18  ^  19 
Viet,  c,  120),  s.  96,  vestries  ate  made  svrveyors 
of  highways,  and  by  sect,  116  they  have  power  to 
water  the  streets. 

Plaintiff  was  injured  in  consequence  of  the  da/n* 
gerous  condition  of  an  iron  flap,  which  belonged  to 
a  vestry,  and  was  placed  in  the  highway  by  the 
vestry  for  the  purpose  of  covering  and  protecting  a 
meter,  belonging  to  a  water  comvany,  and  used  for 
measuring  the  water  supplied  oy  the  company  to 
the  vestry  for  the  prtrpose  of  watering  the  streets. 

In  an  action  against  the  vestry  to  recover  damages 
for  the  injury  so  caused : 

Held,  that,  as  the  flap  had  not  been  placed  in  the 
highway  by  the  defendants  in  theur  capacity  of 
surveyors  of  highways,  btU  for  the  purpose  of 
protecting  the  water-meter,  they  were  liable  for 
their  neglect  to  keep  the  fl>ap  in  a  strfe  condition, 
and  plaintiff  was  entitled  to  recover. 

Judgment  of  Denman  and  Lopes,  J  J,  affirmed. 

White  V.  Hindley  Local  Board  (32  L,  T,  Rep. 
N,  8.  460)  approved. 

Thib  action  was  bronght  to  recoYor  damages  for 
personal  injury.  The  plaintiff,  while  walking  in 
the  street  in  the  defendants'  parish  during  the 
snowstorm  of  the  18ch  Jan.  1881,  slipped  on  the 
iron  flap  or  cover  of  a  box  which  contained  a 
water-meter,  and  fell  and  broke  his  leg.  The 
water-meter  belonged  to  a  water  company,  and 
was  used  to  measure  the  water  supplied  by  the 
company  to  the  defendants  for  the  purpose  of 
watmng  the  streeto.  The  box  containing  the 
meter  and  the  flap  on  which  the  plaintiff  slipped 
belonged  to  the  defendants,  and  had  been  put 
down  by  the  defendants  in  the  highway  for  the 
purpose  of  protecting  and  covering  the  meter. 
The  injury  to  the  paintiff  was  caused  by  the 
condition  of  the  flap,  which  had  been  left  until  it 
was  worn  smooth,  and  so  became  slippery  and 
dangerous.  At  the  trial,  before  Grove,  «J.,  the  jury 
found  a  verdict  for  the  plaintiff,  and  the  question, 
on  the  argument  of  a  rule  nisi  on  the  ground  of 
misdirection,  was  whether  the  defendanto  were 
exempt  from  liability  in  consequence  of  being  sur- 
veyors of  highways. 

By  the  Metropolis  Management  Act  1855  (18  & 
19  Vict.  c.  120),  s.  96  ; 

Every  vestzv  and  diBtriot  board  shall,  within  their 
parish  or  district  (ezoliiBivAly  of  any  other  persons 
whateoerer),  ezeonte  the  office  of  and  be  surveyor  of 
highways,  and  have  all  snoh  powers,  authorities,  and 
datiea,  and  he  subject  to  all  such  liabilities,  as  any 
flurveyor  of  highways  in  England  is  now  or  may  here- 
after  be  inyested  with  or  liable  to  by^  yirtne  of  his 
oiBoe,  nnder  the  law  for  the  time  being  in  force,  so  far 
as  saoh  powers,  authorities,  duties,  and  liabilities  are 

not  ineonaistant  with  this  Act And  all  streets 

being  highways,  and  the  pavement,  stones,  and  other 
materials  thereof,  and  all  other  things  provided  for  the 
puzposes  thereof  by  any  surrevor  of  highways,  or  by 
any  person  serving  the  office  of  surveyor  of  highways. 
or  by  any  veatry  or  district  boazd  under  this  Act,  shall 

is^  Beportea  by  P.  B.  Hincsnis,  Esq.,  Barrlst6r«l-Law« 


vest  in  and  be  nnder  the  management  and  control  of 
the  Testry  or  district  board  of  the  parish  or  distoiot  in 
which  such  highways  are  situate. 

By  sect.  116 : 

Every  vestry  and  district  board  shall  have  full  power 
and  authority  to  cause  all  or  any  of  the  streets  in  their 

garish  or  district  to  be  watered  as  often  as  they  think 
t,  and  also  to  cause  any  weUs  to  be  dug  and  sunk  in  such 
public  places  as  they  think  proper,  and  also  to  erect 
and  fix  any  pumps  in  any  public  places  for  the  gratui- 
tous supply  of  water  to  the  inhabitants  of  the  puish  or 
district. 

The  Divisional  Court  (Denman  and  Lopes,  JJ.) 
discharged  the  rule,  and  the  defendants  appealed. 

Kem/p,  Q.G.  and  Pitt'Lewis  for  the  defendante. — 
The  defendants  being  surveyors  of  high  ways,. and 
the  soil  of  the  street  being  vested  in  them  as  such 
surveyors,  they  are  not  liable  to  an  action  for 
damages  for  personal  injury  sustained  by  the 
plaintiff  owing  to  the  non-repair  of  the  highway. 
The  flap  was  part  of  the  pavement  of  the  high- 
way, and  the  case  is  the  same  as  if  the  plaintiff 
had  been  injured  owing  to  the  paving  stones  not 
being  properly  attended  to,  in  which  case  the 
vestry  clearly  would  not  be  liable.  The  case  of 
White  V.  Hindley  Local  Board  (82  L.  T.  Bep.  N.  S. 
460 ;  L.  Bep.  10  Q,,  B.  219),  which  will  be  relied  on 
for  the  plaintiff , differs  from  the  oresent  case  in  this, 
that  there  the  defendants  were  held  liable  because 
they  were  owners  of  the  sewer,  to  which  the  ^d, 
the  defective  condition  of  which  caused  the  injury, 
belonged,  whereas  here  the  defendanto  are  not  ihe 
owners  of  the  water-meter.  The  decision  in  that 
case  is  not  binding  on  the  Court  of  Appeal.  They 
also  cited 

Rolls  V.  The  Vestry  of  8t.  Chorge*8,  Southwarh,  4 
L.  T.  Bep.  N.  S.  110 ;  14  Ch.  Div.  785 ; 

HamiUon  v.  The  Vestrv  of  the  Parish  ofSt,  Qeorge's, 
Hanover-square,  29  L.  T.  Bep.  N.  B.  428;  L.  Bep. 
9  Q.  B.  42. 

Waddy,  Q.C.  and  Orispe,  for  the  plaintiff,  were 
not  called  on. 

Bbbtt,  L.J. — I  am  of  opinion  that  this  is  a  very 
clear  case.  It  obviously  comes  within  the  principle 
of  White  V.  The  Hindley  Local  Board  of  HeaUh 
(L.  Bep.  10  Q.  B.  219),  and  the  only  question  is, 
are  we  prepared  to  say  that  case  was  wrongly 
decided  P  Here  the  defendants  are  surveyors  of 
highways,  and  also  by  18  &  19  Yict.  c.  120,  s.  116, 
they  are  something  else ;  they  act  in  a  capacity 
which  is  independent  of  their  position  as  surveyors 
of  highways,  and  in  which  they  have  power  to 
water  the  streets.  That  is  no  part  of  the  duty  of 
surveyors  of  highways,  but  rather  is  like  the 
powers  of  lighting  and  watorins  which  are  some- 
times given  to  commissioners  by  different  Acts 
of  Paniament.  Here  the  vestry  act  in  two 
capacities,  and  ihe  flap  was  hud  aown  for  two 
purposes;  it  was  nob  laid  down  merely  for  the 
purpose  of  the  highway,  but  in  order  to  protect 
the  meter  which  belongs  to  the  vestry.  The  meter 
is  there  because  they  pay  the  water  company,  not 
by  a  fixed  rate,  but  by  the  quantity  of  water 
supplied.  The  flap  is  there  to  protect  the  meter 
which  is  put  there  for  the  benefit  of  the  vestry. 
The  case  is  like  White  v.  TJie  Hindley  Local  Board 
of  Health,  because  here,  besides  being  surveyors  of 
highways,  the  vestry  also  act  in  a  capacity  whiuh 
gives  them  power  to  water  the  roads,  and  ia  my 
opinion  they  are  liable  in  their  second  capacity, 
and  not  beoanse  they  are  surveyors  of  highways. 
I  think  the  decision  of  the  Court  of  Queen's  Benoh 
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in  White  y.  The  Eindley  Local  Boa/rd  ofHeaUh  was 
right,  and  if  so  ifc  follows  that  the  appcnl  in  the 
present  case  must  be  dismissed. 

GoTTON,  L.  J. — I  am  of  the  same  opinion.  18  A 
19  Yiot.  c.  120,  8. 116,  gives  the  vestry  power  to 
water  the  roads.  Sometimes  there  is  some  di£B- 
colty,  where  persons  aot  in  two  different  oapaoitifts, 
in  deciding  to  which  capacity  a  particular  aot  is  to 
be  attributed,  bat  I  think  thi«  case  is  plain.  The 
qaestion  is,  was  the  flap  pat  down  by  the  vestry 
acting  as  surveyors  of  highways,  or  was  it  put 
down  for  a  different  purpose,  namely,  to  protect 
the  meter  P  The  flap  was  not  put  down  by  the 
vestry  for  the  purpose  of  pavement,  and,  because 
they  were  surveyors  of  highways,  that  does  not 
take  away  their  liability  for  the  defective  condition 
of  the  flap,  which  belongs  to  them,  and  was  put 
down  for  a  differentpurj>ose.  I  am  of  opinion  that 
the  decision  of  the  Divisional  Gourt  is  right. 

Judgment  affirmed. 

Solicitors  for  plaintiff,  Noon  and  Clarke, 
Solicitors  for  defendants,  Depree,  Aueten,  and 
Juiium. 


HIGH    COURT   OF   JUSTICE. 

OHANGEBY  DIVISION. 

June  8  and  12, 1882. 

(Before  Fbt,  J.) 

The  Mator,  Aldbbicbk,  ani)  Burobssis  of  the 

GOBFOBATION  OF    HtDB    V,    ThB    Gk)VBBK0&  AND 
GoMf  ANT  OF  THE   BaNK  OF  EhgLAKD.  (a) 

Public  HeaUh  Act  1875  (38  ^  39  VicL  c.  65).  «.  310 
— District  local  hoard  constituted  a  borough — 
Property  vesting  in  the  borottgh  —  Bight  to 
fransfer  Bank  Annuities — National  Debt  Act  (33 
*  34  Viet.  c.  71). 

By  the  Public  Health  Act  1875,  sect.  310,  it  is  pro- 
vided thatf  where  a  district  under  a  local  board  is 
constitiUed  or  included  in  a  borough^  aU  the 
powers  ....  and  property  exercisable  by  ...  . 
or  vested  in  su^h  focal  board  under  that  Act  or 
any  local  Act  for  similar  purposes,  or  any  general 
Act  of  Parliament  ....  shall  pass  to  and  be 
exercisable  by  and  vested  in  the  council  of  such 
borough. 

The  district  of  ihe  local  board  of  Ryde  was  consti' 
twted  a  borough  by  charter  of  incorporation 
in  Feb.  1881,  there  oeing  at  that  time  a  sum  of 
Consolidated  Bank  Annuities  registered  in  the 
name  of  the  local  board  in  the  books  of  the  Bank 
of  England,  being  an  investment  made  by  them 
under  the  Ad,  of  moneys  borrowed  by  them,  also 
under  the  Act. 

Held,  that  the  Bank  Annuities  were  property 
acquired  by  the  local  board  under  the  Act,  and 
were  by  the  Act  vested  in  ihe  mayor,  aldermen, 
and  burgesses  as  a  eorporaiion  acting  by  ihe 
council. 

DEMT7BBE&. 

By  this  action  the  mayor,  aldermen,  and  bnr- 
gesses  of  the  borongh  of  Hyde,  in  Gheshire, 
claimed  a  declaration  that  they  were  entitled  to  a 
Bum  of  545Z.  13^.  Id.  Gonsolidated  Five  per  Gent. 
Bank  Annuities,  standing  in  the  books  of  the 
Bank  of  England  in  the  name  oE  "The  Hyde 
Local  Board,  Hyde,  Gheshire,"  and  to  the  divi- 

(a)  Beported  by  J.  F.  WkQem,  Eaq^  Baniiteivat-Lftw. 


dends  due  and  to  become  due  upon  the  same,  and 
to  all  the  rights  of  registered  stock-holders  in 
respect  of  the  stock.  The  plaintiffs  further 
claimed  an  order  on  the  defendants  to  pay  the 
dividends  due,  and  all  future  dividends,  and  to 
register  the  plaintiffs  as  entitled  to  the  Bank 
Annuities  in  the  books  of  the  bank. 

The  sum  of  stock  in  question  was  purchased  on 
the  9th  Feb.  1881  by  the  local  board  for  the  dis- 
trict of  Hyde,  and  it  was  duly  registered  as  above 
mentioned.  The  purchase  was  by  way  of  an  in- 
vestment by  the  board  of  moneys  received  by 
them  in  respect  of  private  improvements  from 
rates  levied  under  the  Public  Health  Aot  1875, 
and  was  made  pursuant  to  sect.  234  of  that  Aot, 
sub-sect.  4  of  which  provides  that 

The  money  may  be  borrowed  for  snoh  time  not  exceed- 
ing six^  years,  as  the  local  anthorily,  with  the  saaotion 
of  the  Local  Govermnent  Board,  determine  in  each  case  ; 
and,  snbjeot  as  aforesaid,  the  local  authority  shall  either 
pay  off  the  moneys  so  borrowed  by  eaual  annual  infdal- 
ments  of  prindpiu  or  of  principal  ana  interest,  or  they 
shall  in  every  year  set  apart  as  a  sinking  fond  and 
accumulate  in  the  way  of  compound  interest  by  inyest- 
ing  the  sane  in  the  purchase  of  exchequer  bills  or  other 
Government  securities,  such  sum  as  wul  with  aooumnla- 
tions  in  the  way  of  compound  interest  be  sufficient,  after 
payment  of  ul  expenses,  to  pay  off  the  mon^  so 
DORowed  within  the  period  sanctioned. 

By  an  Order  in  Oouncil  and  charter  of  incorpo- 
ration, dated  the  18th  Feb.  1881,  the  district  of  the 
local  board  was  constituted  a  borough,  and  the 
corporation  claimed  the  stock  in  question,  upon 
the  ground  that  it  became  vested  in  them  by  seot. 
310  of  the  Public  Health  Act  1875,  which  provides 
as  follows : 

Where  after  the  passing  of  this  Act  a  district  or  part 
of  a  district  under  the  jurisdiction  of  improvement  com- 
missioners, or  a  district  or  part  of  a  district  under  the 
jurisdiction  of  a  local  board,  is  constituted  or  included  in 
a  borough,  all  the  powers,  rights,  duties,  capacities, 
liabilities,  obligations,  and  property,  exercisable  by, 
attaching  to,  or  vested  in  such  improvement  commissioners 
or  local  bourd  (as  the  case  may  be)  xmder  this  Act,  or 
under  any  local  Act  for  purposes  the  same  as  or  sinular 
to  those  of  this  Act,  or  under  any  general  Aot  of  Parlia- 
ment, within  or  for  the  benefit  of  such  district  or  part  of 
a  district,  shall  pass  to  and  be  exercisable  by  and  vested 
in  the  council  of  such  borough. 

The  authorities  of  the  Bank  of  England,  how- 
ever, refused  to  recognise  the  plaintiffr  right  and 
to  register  them  as  holders  of  the  stock,  or  paj 
them  the  dividends.  The  legal  grounds  for  this 
refusal,  which  were  now  brought  before  the  court 
in  the  form  of  a  demurrer  to  tne  plaintiffs'  action, 
appear  in  the  arguments  and  judgment.  In  addi- 
tion to  the  sections  of  the  Public  Health  Act,  the 
following  section  of  the  National  Debt  Aot  1871 
(33  A  34  Yict.  c.  71)  was  referred  to  : 

Sect.  22.  In  the  offices  of  the  respective  accountants- 
general  of  the  Banks  of  England  ana  Ireland  books  shall 
continue  to  be  kept  wherein  all  transfers  of  stock  shall  be 
entered.  Every  such  entiry  shall  be  conceived  in  proper 
words  for  the  purpose  of  transfer,  and  shall  be  signed  hj 
the  party  making  the  transfer,  or,  if  he  is  absent,  by  his 
attorney  thereunto  lawfully  authorised  in  writixig  under 
his  hand  and  seal,  attested  by  two  or  mora  credible  wit- 
nesses. The  person  to  whom  a  transfer  is  so  made  may, 
if  he  thinks  fit,  underwrite  his  acceptance  thereof. 
Except  as  otherwise  provided  by  Act  of  Parliament, 
no  other  mode  of  transferring  stock  shall  be  good  in  law. 

By  the  interpretation  clause  of  the  last-men - 
ioned  Act  "  person"  is  stated  to  include  corpora- 


tioned 
tion. 


Kekewich,  Q.C.  and  W.  Latham  for  the  de- 
murrer.—The  bank  oannot  transfer  the  stooki  as 
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required  by  seot.  810  of  the  Fablio  Health  Aot 
1875,  to  the  oounoil  of  the  borough,  for  a  transfer 
oan  odIv  be  made  to  a  person  or  a  corporation, 
which  the  oonncil  is  not : 

Natioma  Debt  Aot  1871  (83  &  34  Yiot.  o.  71),  a.  22. 

The  ooanoil  is  not  a  corporate  body.  In  the  Aot 
5  A  6  Will.  4,  0.  76,  s.  6,  the  body  corporate  of  a 
borongh  are  enabled  to  act  by  their  ooanoil. 
Farther,  we  sa^  that  seot.  310  of  the  Pablic  Health 
Aot  1875  applies  only  to  property  aoqaired  ander 
that  Aot,  and  that  any  rights  which  the  corpora- 
tion acqaired  must  be  limited  to  those  acquir^  by 
the  former  local  board  under  the  Aot : 

Attomey'Chneral  y.  Birmingham,  Tame,  and  Bea 
Drainage  Board,  44  L.  T.  Bep.  K.  S.  90l ;  L.  Bep. 
17  C!h.  DiT.  685. 

We  submit  that  the  intention  and  operation  of 
the  Act  was  to  transfer  to  the  council  all  manag- 
ing powers,  but  not  to  vest  property  in  them  in 
the  legal  sense  of  vesting : 
Re  Smryth,  4  De  G.  &  Sm.  499. 

Cozens-Hardyf  Q.O.  and  Phvpson  Beale  for  the 
plaintiffs. — If  the  words  of  the  Act  are  admitted 
to  be  sufficient  to  vest  the  beneficial  interest,  they 
are  also  sufficient  to  vest  the  property  in  the  legal 
sense.  The  sum  of  consols  in  question,  although 
borrowed  under  the  powers  of  the  Act,  should  be 
treated  as  any  other  kind  of  property,  and  sect. 
310  provides  for  the  vesting  in  the  council  of 
proper^  vested  in  the  local  board  under  any 
Aot.  The  bank  is  not  under  the  burden  of 
inquiring  as  to  the  equitable  title  to  the  stock : 
(per  Jessel,  M.B.,  in  Howard  v.  £ank  of  Eng- 
land^ L.  Bep.  19  Eq.  295-299.)  As  to  the 
rights  of  the  council,  we  say  they  are  secured  by 
sect.  12  of  the  Public  Health  Act  1875,  and  the 
term  ''council,"  as  used  in  sect.  310,  is  a  short 
cszpression  for  "the  mayor,  aldermen,  and  bur- 
gessee  acting  by  the  council."  There  are  several 
instances  in  the  Act  of  the  council  being  referred 
to  as  the  urban  authority  (see  sects.  198, 246,  270). 
In  the  present  case  the  former  local  board  or 
urban  sanitary  authority  are  now  the  council. 

Kekefviehf  Q.G.  in  reply. — ^It  has  not  been  shown 
that  the  legal  ownership  of  the  stock  has  passed 
by  the  Act  from  the  body  in  which  it  was  originally 
vested.  In  some  of  the  statutes,  where  similar 
language  is  used,  the  property  is  directed  to  pass 
by  actual  transfer  or  conveyance;  §,g.,  9  A  10 
Vict,  a  74 ;  9  &  10  Vict.  c.  87.  Even  if  the  pro- 
perty vested  in  the  council,  then  the  objection 
arises  that  it  can  only  be  said  that  it  is  incor- 
porated by  implication,  which,  however,  cannot 
be,  for  the  implication  must  be  necessary,  and 
there  is  nothing  in  the  statutes  under  considera- 
tion to  lead  the  court  to  such  a  necessary  in- 
ference :  ((slant's  Law  of  Corporations.) 

Fbt,  J. — ^The  question  which  I  have  now  to 
detf«rmine  arises  under  the  Public  Health  Act  of 
1875.  The  local  board  of  the  district  of  Hyde, 
in  the  county  of  Chester,  had  been  duly  consti- 
tuted under  that  Act ;  under  that  Act  and  sect. 
213  of  that  Act  they  had  power  to  levy  private 
improvement  rates  upon  property  which  might 
be  improved  under  the  powers  of  the  Acc; 
they  had,  under  seot.  233,  a  power  to  borrow 
money,  and  under  sect.  234  they  had  the  duty  of 
repaymg  the  money,  either  by  instalmentn,  or  by 
^e  formation  of  a  sinking  fund,  which  they  were 
directed  to  invest  in  the  purchase  of  Exchequer 
bills,  or  other  Gfovernment  securities.    It  appears 


that  this  local  board  did  certain  improvement 
works ;  thev  levied  a  certain  private  improvement 
rate ;  they  borrowed  certain  money  which  was  to 
to  be  repaid  in  the  course  <^  ten  years ;  they 
set  aside  the  produce  of  the  improvement  rate  in 
the  purchase  of  Bank  Annuities ;  and  those  Bank 
Annuities  are  the  sum  now  in  question.  Subse- 
quently to  their  having  so  done,  the  Crown  was 
pleased  to  grant  a  charter  of  incorporation  to 
the  district  which  was  included  in  the  Hyde 
Local  Board  District,  and,  thereupon,  the  contio- 
gency  provided  for  by  the  310th  section  of  the 
Public  Healbh  Act  1875  occurred,  for,  after  the 

gassing  of  that  Act,  the  district  under  the  joris- 
iction  of  the   local  board    was   constituted  a 
borough.    Now  the  310th  section  provides  that 
on  the  happening  of  that  contingency  "  all  the 
powers,  rights,  duties,  capacities,  liabilities,  obli- 
gations, and  property  exercisable  by,  attaching  to, 
or  vested  in  such  improvement  commissioners  or 
local  board  (as  the  case  may  be)  under  the  Act,  or 
under  any  local  Act  for  purposes  the  same  or 
similar  to  those  of  this  Act,  or  under  any  general 
Act  of  Parliament,  within  or  for  the  benefit  of 
such  district  or  part  of  a  district,  shall  pass  to  and 
be  exercisable   by  and  vested  in  the  council  of 
such   borough."     The    plaintiffs,   who    describe 
themselves  as  the  mayor,  aldermen,  and  burgesses 
of  the  borongh  of  Hyde,  and  also  as  "  the  council 
of  the  said  borough,"  claim  the  transfer  of  the 
Bank  Annuities  from  the  Bank  of  England,  and 
the  Bank  of  England  have  declined  so  to  transfer, 
and  by  this  demurrer  they  have  raised  the  question 
of  their  obligation  to  so  transfer.    By  the  National 
Debt  Act  of  1870,  sect.  22,  the  mode  of  transfer  of 
such  annuities  is  defined.  It  is  in  canes  of  ordinary 
persons  to  be  in  the  well-known  manner ;  it  is  to 
DC  in  writing  under  the  hand  of  the  person,  the 
transferor,  or  his  attorney,  and  attested  by  two  or 
more  credible  witnesses,  "and,  except  as  otherwise 
provided  by  Act  of  Parliament,  no  other  mode  of 
transferring  stock  shall  be  good  in  law."     The 
question,  therefore,  is,  whether  the  310bh  section 
of  the  Act  of  1875  is  a  mode  of  transferring  stock 
other  than  that  mentioned  in  the  22nd  section  of 
the  National  Debt  Act  1870.  Now,  in  the  first  place, 
it  is  suggested  that  the  word  "  property  "  is  not 
large  enough  to  carry  the  le^al  interest  in  these 
annuities,  and  that  all  that  is  operated  upon  by 
the  word  is  the  equitable  interest  in  the  consols. 
I  have  a  difficulty  in  following  that  argument, 
and  for  this  reason,  that  the  legal  estate  in  an 
annuity  is  property  just  as  much  as  the  equitable 
estate  is,  and  the  Act  has  said  that  all  the  pro- 
perty vested  in  such  local  board  under  the  Act 
shall  pass.    I  am  bound  to  give  full  effect  to  those 
words.     My  attention  has,  in  the  next  place, 
been  called  to  a  decision  of  Knight  Bruce,  Y.O., 
as  he  then  was,  in  Be  Smyth  (ubi  sup.).     That 
case  determined  that,  where  the  Trustee  Act  has 
said  that  the  right  to  call  for  a  transfer  of  consols 
shall  be  vested  in  trustees,  that  does  not  vest  the 
consols,  but  only  vests  the  right  to  call  for  a 
transfer  of  them.    But  this  statute  says  that  "  the 
property "  shall  be  vested,  and  it  is  difficult  to 
see  how  the  proposition  that  the  words  giving 
a  right  to  call  for  a  transfer  do  not  vest  property 
shows  that  the  words  saying  the  property  shall 
be  vested  will  give  only  a  right  to  call  for  the 
transfer,  and  will  not  vest  the  consols.     That 
argument,  therefore,  appears   to  me  to  be  un- 
tenable.   Then,  in  the  next  place,  it  is  said  that 
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the  property  in  qaestion  is  not  pro^rty  Tested 
under  tne  Act.    To  answer  that  inquiry,  whether 
it  will  be  or  not,  I  must  have  reference  to  the 
other  sections  of  the  Act.    Now,  it  appears  by 
sect.  12  that  "all  such  property  real  ana  personal, 
including  all  interests,  rights,  and  easements  in, 
to,  and  out  of  property  real  and  personal  (in- 
cluding things  in  action),  as  belongs  to  or  is 
Tested  in,  or  would  but  for  the  Act  have  belonged 
to  or  been  Tested  in  the  council  of  auT  borough, 
or  any  improTement  commissioners  or  local  board 
as  the  urban  sanitary  authority  of  any  district 
under  the  Sanitar]^  Acts,  or  an jr  board  of  guardians 
as  the  rural  sanitary  authority  of  any  district 
under  those  Acts,  shall  continue  Tested  or  Test  in 
such  council,   improTement    commissioners,   or 
local  board,  or  board  of  guardians  as  the  local 
authority  of  their  district  under  this  Act,  subject 
to  all  debts,  liabilities,  and  obligations  affecting 
the  same  property;"  and  further,  by  sect.  13, 
*'  all  existing  and  future  sewers  within  the  district 
of  a  local  authority,  together  with  all  buildings, 
works,  materials,  and  things  belonging  thereto, 
shall  Test  in  and  be  under  the  contrd  of  such 
local  authority."     It  is  said  that  the  property 
which  so  Tested  in  the  local  board  by  force  of 
those   particular   enactments,  and   any    similar 
words  which  m&j  be  found  in  the  Act,  il  the  local 
board  existed   m    1875 — a  point  upon  which  I 
haTC  no    information   whateTer — and  that  pro- 
perty only,  will  be  transferred  from  the  local 
board  to  the  corporation  by  force  of  sect.  310.    On 
the  other  hand,  it  is  contended  that  the  true 
meaning  of  "property  Tested  under  the  Act" 
wUl   include    not   only  that   property,  but   all 
property    which    has    come    to    the    sanitary 
authority    by     force   and   Tirtue   of    the   exer- 
cise  of  their  authorities   and  powers.     I  haTe 
come  to  the   conclusion  that  the  latter  is  the 
true  Tiew  and  meaning  of  it.    In  the  first  place,  it 
is  obTious  that  the  general  scope  and  intention  of 
these   clauses   is   to  make  the  corporation  the 
uniTcrsal  successors  to  the  local  board,  to  place  it 
as   regards  all  its  powers  in  exactly  the  same 
position ;  and  as  regards  all  its  property  it  is  also 

E laced  entirely  in  we  same  position.  If  it  is  to 
aTC  the  powers,  it  is  natural  it  should  haTe  the 
property,  which  either  has  resulted  from  the  exer- 
cise of  the  powers  in  the  past,  or  is  to  be  acquired 
by  the  continuance  of  the  exercise  of  the  powers  in 
the  future.  Again,  the  language  "  Tested  under 
the  Act "  is  not  to  be  mistaken  for  a  narrow  con- 
struction referring  to  the  particular  proTisions, 
and  its  true  meaning  appears  to  me  to  extend  to 
eTerything  which,  if  the  Act  had  not  passed,  would 
not  naTe  come  to  the  hands  of  the  corporation. 
As  I  haTC  already  pointed  out,  the  coloration 
has  the  power  of  making  rates,  has  the  power  of 
making  general  rates,  has  the  power  of  making 
priTate  improTement  rates,  and  has  the  power  of 
purchasing  consols  with  the  mone^  so  produced, 
for  the  purpose  of  forming  a  sinking  fund.  All 
those  powers  are  powers  giTcn  by  the  Act.  The 
property  resulting  to  the  local  board  from  the 
exercise  of  those  powers  appears  to  me  to  be 
described  with  reasonable  exactitude  as  property 
Tested  in  the  local  board  under  the  Act.  I  haTe 
been  referred  to  a  dedsion  upon  similar  words  with 
regard  to  the  words  "  liabilities  and  obligations ;" 
but  that  decision  only  shows  that  an  action  brought 
hj  the  looal  board  for  an  alleged  nuisance  is  not  a 
liability  or  obligation  createa  under  the  Act.  Why 


should   it  be  sop    The  obligation  is  created  by 
force  of  a  judgment  of  the  court  in  consequence  of 
the  wrong  domg  of  the  local  board.    It  is  not  a 
liability  under  the  Act;  it  is  not  an  obligation 
under  the  Act ;  it  only  arises  from  wrong  com- 
mitted by  the  board,  and  the  ordinary  law  giTes  a 
right  to  certain  remedies  against  the  wrong  doer. 
That  decision,  I  think,  throws  no  light  whatever 
upon  tiie  true  construction  of  this  Act.     Then 
arises  this  question :    In  whom  does  this  section 
Test  the  property  P    The  difficulty  arises  from  the 
words  of  this  section,  which  Tests  it  nominally  in 
the  council.    It  has  been  contended  that  that  can 
only  Test  an  eauitable  interest.     The  conclusion 
at    wldch    I  naTe   arriTed   is,  that   with    Tory 
considerable  inexactitude  and  looseness  of  Ian- 
guaoe,  the  word  "  council "  is  in  that  section  used 
for  tne  words  "  mayor,  aldermen,  and  burgesses 
acting  by  the  counciL"    I  arriTe  at  that  conclu- 
sion, oecause,  in  the  earlier  legislation,  particularly 
in  the  Act  of  1872,  there  are  sections  which  show 
that  the  mayor,  aldermen,  and  burgesses  acting 
hy  the  council  are  treated  by  the  Legislature,  and 
spoken  of  by  the  Legislature,  as  being  the  council. 
The  4th  section  of  that  Act  proTi&s  that  in  a 
borough,  constituted  as  such  either  before  or  after 
the  passing  of  this  Act,  the  mayor,  aldermen,  and 
burgesses  acting  by  the  council  shall  be  the  urban 
sanitary  authority,  and  in  a  subsequent  proTiso  of 
that  Act  the  council  are  spoken  of  as  having 
jurisdiction  OTcr  the  borough.    Again,  in  a  later 
section  of  the  same  Act,  namely,  sect.  22,  power 
is   giTcn   to   the  Local  GoTCrnment  Board    to 
transfer  to  the  council  of  the  borough  the  juris- 
diction and  powers  of  the  ImproTement  Commis- 
sioners.    In  those  cases  it  appears  to  me  reason- 
ably plain  that  the  intention  of  the  Legislature 
was  not  to  create  a  new  body  corporate  consisting 
of  the  council  alone,  but  to  transfer  to  the  mayor, 
aldermen,  and  burgesses  the  particular  powers  in 
question  to  be  acted  upon  and  exercised  by  the 
council.    No  doubt,  inasmuch  as  the  council  is  the 
soul  and  the  hand  of  the  corporation,  there  is  no 
great  difficulty  in  using  the  words  "  the  council " 
ror  the  body  for  whom  they  are  to  act,  for  whom 
they  are  to  deliberate,  and  whose  decisions  are 
binding  on  the  body.    In  the  same  way,  in  the 
FubUc  Health  Act  of  1875,  there  is  strong  eri- 
dence  that  the  Legislatui'e  has  used  the  words 
"  the  council''  to  mean  the  mayor,  aldermen,  and 
burgesses  acting  by  the  council.    One  trace  of 
that  is  to  be  found  in  the  12th  section  to  which  I 
haTe  already  referred,  because  it  is  to  be  obserTcd 
there  that  the  property  already  Tested  in  the 
council  of  any  borough  is  to  remain  Tested  in  the 
council;  but  it  appears  from  an  examination  of 
the  earlier  Acts  by  the  learned  counsel  on  both 
sides  that,  although  much  of  the  property  was 
Tested  in  the  mayor,  aldermen,  and  burgesses,  no 
property  was  Tested  in  the  council ;  and  therefore, 
if  i  were  to  resd  the  word  "  council "  in  the  strict 
and  proper  sense,  and  not  to  hold  it  to  include 
mayor,  aldermen,  and  burgesses,  that  portion  of 
the   12th  section  would   foil    of  any  operation, 
whereas,  if  I  read  it  as  a  short  description  of 
mayor,  aldermen,  and  burgesses,  the  intention  of 
the  Legislature  has  effect  giTcn  to  it ;  the  property 
is  Tested  in  the  corporation  and  continues  in  the 
corporation.    It  is  scarcely  needful  for  me  to  refer 
to  tne  other  sections,  which  are  numerous,  to  which 
Mr.  Oozens-Hardy  has  called  my  attention;  but 
I  will  only  say  that  in  the  198th  section,  the  207th 
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Motion,  the  246t1i  seotion,  and  the  297th  seotiony 
umilar  ezpresuons  are  to  be  foond  which  import 
what  the  LegiBlatnre  meant  by  the  ooanoil.  I 
hold»  therefore,  that  the  same  meaning  mast  be 
given  to  the  word  "  ooanml "  in  the  310th  seotion, 
and  the  efEect  of  it  is  to  vest  in  the  mayor,  alder- 
men, and  bnTffeBsea  of  the  borough  of  Hyde  the 
right  not  on^  to  reoeive  the  dividends  bat  to 
enect  the  transfer  of  the  Consolidated  Annuities 
whioh  were  part  of  the  property  of  the  local  board 
before  the  incorporation  of  the  borough.  I  there- 
fore oyerrule  the  demurrer  of  the  defendants  and, 
as  a  matter  of  oourse,  I  must  overrule  it  with  costs. 
By  consent,  the  statement  of  claim  can  be  treated 
as  amended  by  striking  out  the  councU  as  co- 
plaintiff,  and  then  claiming  that  the  property  is 
vested  in  the  plaintiffs  under  the  Act. 

Solioitors:  for  the  plaintiffs,  Sharpef  ParJcen, 
Pritckard,  and  Sharpe,  for  /.  Hibhert,  Tbwn  Clerk  of 
Hyde ;  for  the  defendants,  Frethfieldtaiid  WUUam$. 


QUEElJrS  BBNOH  DIVISION. 

June  12  cMd  18, 1882. 

(Before  Gbovx,  Mathbw,  and  Nosth,  JJ.) 

Gbbki  v.  Bboad  avd  Hutt.  (a) 

FaiUe  imprisonment — Notiee  of  aetion — Lareeny 
Act — Inaeouraey  a$  to  date  of  arreet — VaUdity 
of  noiiee-24  #-  25  Vid.  e.  96, 1. 118. 

The  pUwniv^  in  the  aeiion  alleaedthat  he  had  been 
vmawfwlyf  maUoiotuilyt  ana  withoui  reasonable 
eauee  detained  and  imprieoned  by  the  defendants. 
The  plaintiff  in  his  statutory  notiee  to  the  defen* 
dant  H,,  vfho  was  a  police  eonstaible,  assigned 
ihs  13th  April  as  the  date  of  his  wrongftd  arrest, 
whereas  the  evidenoe  eU  the  trial  proved  (hat  it 
was  on  the  12th  of  April,  At  the  trial  the  judge 
nonsuited  Ihe  plaint^  on  the  ground  (inter  alia) 
that  the  statutory  notice  was  not  satisfied  by 
reason  of  the  variance  of  the  dates,  and  that  what 
ihs  defendant  H,  had  received  was  no  notiee  at 
aXL    The  plaintiff  moved  for  a  new  trial. 

Held,  on  the  argument  of  the  rule  (by  Mathew  and 
North,  JJ.,  drove,  J.  ioubting),  th!at  the  judge  cU 
the  trial  was  wrong  in  nonsuiting  the  plaintiff; 
and  thai,  as  the  notics  was  accurate  in  every 
parHeulair  except  the  date,  which  was  wrong  onl^ 
by  a  day,  it  was  a  sufficient  and  valid  notice  under 
the  statute, 

Tejb  was  a  rule  calling  upon  the  defendants  to 
show  cause  why  the  nonsuit  against  the  plaintiff 
should  not  be  set  aside  and  a  new  trial  had  on 
several  grounds.  For  the  purposes  of  the  present 
case  the  rule  called  upon  the  aefendantHutt,  who 
was  a  police  constable,  to  show  cause  why  the 
nonsuit  should  not  be  set  aside  and  a  new  trial 
had  on  the  ground  (inter  alia)  that  the  notice 
of  action  was  sufficient.  The  ^ts  of  the  case 
material  for  this  point  were  as  follows  : 

Broad  was  trustee  in  liquidation  of  certain  co- 
operative stores,  and,  on  the  days  when  the  stock 
was  beiog  sold  off,  employed  Hatt,  the  defendant, 
who  was  a  member  of  the  detective  force,  to 
prevent  thefts  being  committed,  and  to  appre- 
hend those  whom  he  reasonably  suspeoted  of 
having  committed  any  felony.  One  of  the  orders 
given  to  him  was  to  stop  persons  who  left  the 
premises  without  producing  a  voucher  or  receipt 
for  the  goods  he  was  taking  away. 

(a)  Btported  by  W.  P.  Etbbslit,  Ek^,  BarriiteiNat-LAW. 

Mao.  Oas.— Yol.  XTTT. 


The  plaintiff  attended  the  sale,  made  purchases, 
paid  for  the  goods,  but  threw  away  the  vouchers. 
The  plaintiff  left  the  premises,  but  was  stop^ 
by  Hutt,  who  asked  him  for  his  vouchers,  which 
the  plaintiff  failed  to  produce,  whereupon  Hutt 
made  him  go  back  to  the  stores. 

On  his  return  the  plaintiff  proved  that  he  had 
purchased  the  goods,  out  the  defendant  would  not 
let  him  depart;  and  it  was  not  until  Hutt  was 
told  to  let  the  plaintiff  go  that  he  vras  able  to 
leave  the  premises. 

The  plamtiff  then  took  steps  to  enforce  his  claims 
for  his  fJleged  wronp^ful  arrest,  and  served  the 
following  notice  of  action  upon  the  defendant 
Hutt :  "  I,  B.  0.  Green,  &c.,  according  to  the  form 
of  the  statute  in  such  case  made  and  providedi 
give  you  notice  that  I,  the  said  B.  0.  Ghreen,  will, 
at,  or  soon  after  the  expiration  of  one  calendar 
month  from  the  time  of  your  being  served  with 
this  notice,  cause  a  writ  of  summons  to  be  sued 
out  of  Her  Majesty's  High  Oourt  of^  Justice 
against  you,  at  the  suit  of  me,  the  said  B.  0. 
Green,  and  proceed  thereupon  according  to  law ; 
for  that  you  the  said  W.  Hutt  did,  on  the 
13th  day  of  April  1881,  at  the  warehouse  of  the 
City  of  London  Oo-operative  Association  Limited, 
Nos.  25,  &o,,  Newgate-street,  in  the  said  City  of 
London,  unlawfully,  maliciously,  and  without 
reasonable  and  promble  cause,  assault,  detain,  and 
imprison  me,  and  keep  me  so  imprisoned  at  the 
sud  warehouse  for  the  space  of  one  hour  and 
upwards,  to  the  damage  of  mo,  the  said  B.  G. 
Grreen,  Ao," 

The  action  was  tried  before  Pollock,  B.,  who 
nonsuited  the  plaintiff  on  the  g^^und  (inter  alia) 
that  the  above  notice  was  no  notice  at  all,  by 
reason  of  the  variance  between  the  date  of  the 
arrest  therein  assigned,  and  the  date  proved  at 
the  trial    A  rule  nisi  for  a  new  trial  was  obtained. 

By  24  &  25  Vict.  c.  96,  s.  113 : 

All  aotions  and  proseontions  to  be  oomxnenoed  affainst 
any  person  for  anvthin^  done  in  pnrsuanoe  of  this  Act 
■half  be  laid  and  tried  in  the  county  where  the  fact  was 
committed,  and  not  otherwiee ;  and  notice  in  writing  of 
■nch  action,  and  of  the  canse  thereof,  shall  be  given  to 
the  dd^endant  one  month  at  least  before  the  oommenoe* 
ment  of  the  action. 

Waddy,  Q.G.  for  the  defendant  Hutt,  showed 

cause. — ^The  nonsuit  on  the  point  of  insufficiency 

of   notice  was  quite  right.    Hutt,  as   a    police 

officer  acting  in  pursuance  of  the  provisions  of  the 

Larceny  Act  1861,  was  entitled  to  notice  under 

sect.  113  of  that  Act.    Now  it  is  clear  law  that 

notice  under  this  and  similar  statutes  must  be 

strictly  accurate  in  all  essential  matters ;  the  date 

of  the  fact  which  forms  the  ground  of  action  is 

most  material,  and  ought  to  be  given  with  com* 

plete  accuracy;  otherwise  it  is  no  notice  under 

the  Act.    The  notice  of  action  must  be  altogether 

accurate: 

Martins  v.  Upeher,  8  Q.  B.  662 ; 

Faibes  v.  Lloyd,  16  Jr.  Bep.  C.  L.  552  (per  Palles,  C.  B. 

562). 

E,  Matthews,  Q.G.  (0.  H,  Anderson  with  him) 
for  the  plaintiff  in  support  of  the  rule. — There  is 
authority  to  show  that  this  nonsuit  was  wrong, 
and  that  the  question  whether  the  defendant  acted 
bond  fide  and  without  malice  ought  tfo  have  been 
lelt  to  the  jury  : 

Leete  v.  Hart,  L,  Bep.  3  C.  P.  822 ;  87  L.  J.  157,  C.  P. ; 
Hick$  y.  Faulkner,  46  L.  T.  Bep.  N.  S.  127 ;  8  Q.  B. 
Div.  167. 
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I  do  not  admit  that  the  defendant  Hatt  is  saob  a 
oonBtable  as  is  entitled  to  notioe.  [The  learned 
counsel  then  argued  that  the  defendant,  as  a 
member  of  the  deteotive  force  of  the  Oitj  of 
London,  acting  under  private  orders,  was  not 
entitled  under  the  Act,  as  a  constable,  to  notioe 
of  action.]  Assuming,  however,  he  was  entitled 
to  notioe  of  action,  this  notioe  is  sufficiently  good 
and  valid.  It  informs  him  of  the  whole  ground  of 
the  plaintiflTs  action : 

JbfiM  y.  Bird,  5  B.  A  Aid.  897 ; 
Sfmith  v.   WeH  Derby  Local  Board,  88  L.  T.  Bep. 
N.S.716;47L.J.807,C.P, 

Gboyb,  J. — I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute  as  against  the  defendant  Hutt. 
This  case  was  an  action  for  malicious  arrest 
brought  against  Hutt  (and  another  d^endant), 
who  was  the  person  who  actually  arrested  the 
plaintiff.  At  the  trial  the  learned  judge  non- 
suited the  plauitiff  as  against  Hutt ;  and  1  am  of 
opinion  that  that  nonsuit  was  wrong,  and  that 
the  judge  ought  to  have  left  to  the  jury  the 
question  whether  or  not  Hutt  was  acting  in 
an  honest  belief  that  the  plaintiff  had  com- 
mitted a  felonv.  The  ground  on  which  the 
nonsuit  proceeoed  was  that  the  notice  of  action 
which  was  served  on  Hutt  was  bad.  On  the 
suppositicm  that  Hutt  acted  as  a  constable,  I 
think  notice  of  action  was  necessary  under  24  & 
25  Vict.  0,  96,  s.  118.  The  question  then  arises 
whether  this  notioe  was  good.  The  notice 
alleged  that  the  plaintiff's  arrest  took  place  on  the 
Idth  April,  whereas  it  was  on  the  12th.  For  my 
own  part  1  should  have  thought  it  sufficient  notice 
of  the  matter,  but  I  must  candidly  admit  I  feel 
hampered  by  certain  decisions,  viz.,  LeeU  y.  Hari 
(L.  Bep.  3  0.  P.  322 ;  37  L.  J.,  157  0.  P.) ; 
Martins  v.  Upcher  (8  Q.  B.  662 ;  11 L.  J.,  291  Q.  B.), 
and  Smiih  y.  West  Derby  Local  Board  (38  L.  T. 
Bep.  N.  S.  716 ;  47  L.  J.  607,  0.  P.),  that  both 
time  and  place  must  be  given.  I  think  the  notioe 
ought  to  DO  accurate  both  as  regards  time  and 
place,  and  ouffht  not  to  vary  in  those  particulars 
m>m  the  evidence  given  at  the  trial.  I  do  not, 
however,  think  it  necessary  to  do  more  than 
express  an  opinion  on  the  point,  lor  a  decisive 
judgment  is  not  called  for,  as  I  think  the  learned 
^udge  was  wrong  in  removing  the  case  from  the 
jury  on  the  question  of  Hutt's  reasonable  suspicion 
and  belief  that  a  felony  had  been  oommitted  by 
the  plaintiff. 

Mathbw,  J.— I  am  unable  to  agree  with  the 
ruling  of  the  learned  judge  at  the  trial  as  regards 
Hutt.  As  to  the  notice,  there  is  admittedly  a  slip 
in  the  date,  but  the  place,  the  nature  of  the  charge, 
and  the  parties  are  iJl  accurately  described ;  indeed, 
the  notioe  is  perfectly  in  accordance  with  the  fietcts, 
except  that  it  substituted  13  for  12.  It  has  been 
held  that  we  arc  bound  by  decisions  that  make 
absolute  accuracy  in  the  notice  a  necessity.  I 
think  they  contain  mere  dicta  on  the  subject,  and 
are  not  binding  upon  us.  I  am  of  opinion  that 
mere  verbal  iuaccurapy  as  to  time  and  place  is  not 
fatal  to  the  validity  of  a  notice  under  the  Larceny 
Act,  and  that  the  judgment  of  the  learned  judge 
at  the  trial  was  wrong. 

No&TH,  J. — I  am  of  opinion  that  a  notice  under 
this  Act  ought  to  specify  both  time  and  place  of 
the  wrongful  act  complained.  Now  this  notice 
does  speoify  the  offence ;  here  everything  is  accu- 
rately referred  to  and  set  oat.    The  facts  are  not 


disputed,  except  that  the  date  of  the  18th  of  April 
instead  of  the  12th  is  given.  Now,  this  is  not  a 
material  variance,  indioating  that  what  was  alleged 
in  the  notioe  was  different  ftom  that  which  really 
took  place,  and  so  possibly  calculated  to  iujore 
and  prejudtoe  the  defendant  This  notioe  gives 
sufficient  information. 

Ettla  ahiohUe  for  a  new  tried. 

Solicitors  for  the  plaintiff,  J*,  and  M,  Poni^eu, 
Solicitor  for  the  defendants,  H.  Montague, 


Baiwrday,  June  17*  1882. 
(Before  Dat,  J.) 

BmLL  AHD  AHOTHBE  v.  BAB8XTT.(a) 

Eedeeiaetieal  law — Local  Act — Bate  for  ecdeeiasH* 
cdl  pwrpoeee — Contract  for  valuable  eonetdero' 
Hon — (fompuleory  Church  Bates  Abolition  Ad 
1868—51  Qeo.  3,  e.  d.,  t.  19—31  ^  32  Vict, 
e.  109,  t.  5. 

An  arrangement  embodied  in  a  private  or  local  Actf 
and  which  is  based  on  good  and  valuable  eonsidera^ 
tion,  and  provides  for  the  levying  of  church  rates, 
though  not  in  the  strict  form  of  an  agreement 
between  the  parties  affected,  is  a  "  contract " 
within  31  ^  32  Viet.  c.  109,  t.  5,  and  protects  the 
rate  levied  in  pwrswmce  of  it  for  ecdeeiastiedl 
purposes. 

NiBi  Pbius. 

This  was  an  action  tried  before  Day,  J.  without 
a  jnry,  to  recover  instalments  of  a  rate  called  the 
rector's  rate,  brought  by  the  plaintiffs,  the  church- 
wardens of  the  parish  of  Saint  Paul,  Govent 
Gfarden,  against  the  defendant,  who  was  an  inhabi- 
tant of  the  parish. 

The  statement  of  claim  alleged  that,  in  par- 
suance  of  the  provisions  of  the  Act^  12.  Gar.  2 
(Private  Act),  intituled  "  An  Act  for  making  the 
Precinct  of  (Movent  Garden  parochial,"  and  of  the 
Act  51  Geo.  3,  o.  cl.  (private  Act),  which  was  an 
Act  to  amend  the  former  statute,  the  plaintiffs  had 
made  two  rates  in  1880  and  1881 ;  and  that  the 
rates  had  been  duly  affirmed  and  allowed  by  law ; 
and  that  the  defendant,  as  such  inhabitant,  was 
liable  to  pay  the  said  rates,  but  that  he  had  not 
paid  the  same. 

The  statement  of  defence  alleged  that  the  rate 
had  been  made  for  "  ecclesiastical  purposes,"  and 
was  bad  within  31  &  32  Yict.  a  109,  s.  1,  that  the 
rates  were  not  duly  made  or  confirmed,  and  that 
the  plaintiffs  had  a  sufficient  balance  in  hand 
from  former  rates,  and  should  not  have  made 
these  rates. 

The  reply  alleged  that  the  defendant  had  not 
appealed  to  the  justioes  at  any  quarter  sessions 
against  the  said  rates,  pursuant  to  51  G(eo.  3,  o.  ol. 

By  51  Qeo.  3,  a  d.,  s.  19 : 


Whereas  by  the  said  Aot  of  His  late  Majesty „ 

Oharles  the  Seoond,  a  perpetoal  yearly  payment  to  the 
reetor  of  the  said  parish,  and  his  saooeBSors,  of  tiie  sun 
of  one  hnndred  pounds,  was  ohar^ed  on  oertain  honses 
in  Covent  Garden,  in  the  said  panah.  And  whereas  the 
Bald  honsea  are  now  the  estate  of  the  Moat  Noble  John. 
Dnke  of  Bedford,  and  he  la  desiioxia  that  the  aame  ana 
oertain  other  honaea  of  him,  the  said  dnke,  aitnated  in 
Covent  Ghffden  aforeaaid,  and  which,  together  with  the 
honaea  ao  ohaxged  by  the  aaid  Aot  torm  the  Piazsa  in 
Covent  Garden  aforesaid,  which  eztenda  from  BnaaeU- 
atreet  to  King-atreet,  may  be  charged  with  tiie  payment 
of  a  further  yearly  aum  of  eighty  ponnda  to  the  aaid 
rector  and  hia  sucoeBaora  for  the  tune  being,  for  the 

r«|  Beported  by  W.  P.  £TaB8LST,  Etq.,  Baniater-at-Law. 
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better  support  and  mainieiiiaiLoe  of  the  aaid  rector  and 
hlB  BQcceseors.  Be  it  therefore  farther  enacted,  that 
the  said  rector  and  his  sncoessors  shall  for  ever  hereafter 
have  and  be  entitled  to  an  additional  yearly  snm  of  eighty 
poonds,  to  be  issning  ont  of  and  oharged  npon  all  and 
singolar  the  houses  diuged  by  the  said  recited  Act  with 
the  payment  of  the  said  yearly  snm  of  one  hundred  ponnds, 
and  also  ont  of  and  upon  all  other  the  houses  in  Covent 
Garden  aforesaid  now  forming  the  Piazza  there,  which 
extends  from  Bnssell-street  aloresaid  to  King-street 
aforesaid,  to  be  paid  and  payable  to  the  said  rector  and 
his  snooeasors  <}narterly,  on  the  several  days  of  payment 
whereon  the  said  snm  of  one  hundred  pounds  is  by  the 
said  Act  made  payable;  and  that  the  first  quarterly 
payment  thereof  shaU  be  made  on  the  24th  day  of  June 
1811,  and  that  the  said  rector  and  lus  successors  shall 
have  all  such  ^wers  and  remedies  for  the  recovery  of 
the  said  additional  yearly  sum  of  eighljy  pounds  as  by 
the  said  recited  Act  are  given  and  providM  for  the  re- 
covery of  the  said  therein-mentioned  yearly  sum  of  one 
hundred  pounds. 

By  31  &  32  Yict.  c  109,  b.  1 : 

From  and  after  the  passing  of  this  Act  no  suit  shall  be 
institated  or  proceeding  taken  in  any  eodedastioal  or 
other  court,  or  oef ore  any  justice  or  magistrate  to  enforce 
or  compel  the  payment  of  any  church  rate  made  in  any 
parish  or  place  in  England  or  Wales. 

By  sect.  5 : 

This  Aot  shaU  not  affeot  any  enactment  in  any  private 
or  local  Act  of  Parliament  under  the  authority  of  which 
church  rates  may  be  made  or  levied  in  lieu  of  or  in  con- 
sideration of  the  extinguishment  or  of  the  appropriation 
toan^  otiier  purpose  of,  any  tithes,  customary  payments, 
or  other  property  or  charge  upon  property,  which  tithes, 
payments,  property  or  charge,  previously  to  the  passing 
of  such  Aot,  had  been  appropriated  by  law  to  ecclesiastioal 
pnrpoees  as  defined  by  this  Act,  or  in  consideration  of 
the  abolition  of  tithes  m  anv  place,  or  upon  an:^  contract 
made,  or  for  good  or  valuable  consideration  jpven,  and 
every  saoh  enactment  shall  continue  in  force  m  the  same 
manner  as  if  this  Act  had  not  passed. 

By  sect  10 : 

In  this  Act  *'  eccleeiastical  purposes"  shall  mean  the 
boildingy  re-building,  enlargement,  and  repair  of  any 
church  or  chapel,  and  any  purpose  to  which  by  common 
or  eodeeiastical  law  a  church  rate  is  applicable,  or  any 
of  such  purposes. 

A.  WiUs,  Q.O.  (fi.  A,McOaU  with  him)  appeared 
for  the  plaintiffs. — We  admit  this  rate  was  within 
the  Gompnlsory  Ohnrch  Bate  Abolicion  Aot  1868 
(31  &  32  Yiot.  o.  109),  and  it  inoladed  the  salary 
of  the  perish  olerk  and  sexton : 

Qathercole  v.  Wade,  Bum's  Eocl.  Law,  888a: 
Band  v.  Grem,  8  L.  T.  Bep.  N.  S.  298 :  80  L.  J.  80, 

C.P.;  6  Jnr.  N.  8.  806 ; 
Steer's  Parish  Law,  4th  edit.  57. 

It  was,  therefore,  partly  applicable  to  eoolesias- 
tical  pnrpoees ;  bat  is  protected  by  seot.  5  of  the 
Aot  The  parish  has  been  liable  to  tithes,  bnt  by 
the  division  the  tithes  in  the  new  parish  were 
extinguished,  and  a  new  provision  made  for  the 
support  of  the  olergy.  There  was  a  "contract 
made  for  valaable  consideration  given ;"  for  we 
find  the  statute  of  12  Oar.  2  recitine  that  the 
then  Earl  of  Bedford  had  erected  the  church,  and 
given  a  rectory  house  and  stipend  of  1002.  a  }[ear, 
and  enacting  that  the  parish  should  be  divided 
from  St.  Miwtin's-in-the-Fields,  and  charging  the 
yearljT  sum  of  250L  upon  all  the  houses  of  the 
inhabitante  of  the  new  parish  of  St.  Paul's, 
Govent  Oarden,  except  the  then  Bedford  House. 
This  annual  sum  was  to  be  collected  by  a  rate  to 
be  made  by  the  churchwardens,  and  to  be  divided 
between  the  rector,  curate,  clerk,  and  sextons. 
The  Act  of  61  Geo.  8,  o.  cl,  increases  the  salaries 
and  the  amount  of  the  rate,  and  by  seot  19  it 
•ppem  that  Um  tban  Dnteof  Bedford  oonaented 


to  charge  his  property  with  a  further  sum  of  80^ 
a  year;  and  Bussell  House,  which  then  extended 
f^om  Govent  Gkirden  to  the  Strand,  was  no  longer 
exempted  from  the  rate.  The  Dake  increased  his 
liability,  and  the  parishioners  increased  theirs; 
and  the  Legislature  sanctioned  the  contract  by 
this  Act.  These  facts  distinguish  this  case  from 
WaUon  V.  Parish  of  All  Saints,  Poplar  (46  L.  T. 
Rep.  N.  S.  201;  Price's  Church  Guide,  93). 
The  other  objections  are  not  open  to  the  defen- 
dant»  he  has  a  right  of  appeal  to  quarter  sessions, 
and  no  objection  open  on  such  appeal  is  now  open  : 

Bsg  V.  Kingston,  27  L.  J.  199,  M.  0. ;  EU  Bl.  Ai  El. 

256; 
Chv^chwardans,  <^c.,  of  Birmingham  v.  Shaw  a/nd 

others,  10  Q.  B.  868. 

This  rate  is  good  on  the  face  of  it : 

Bsg  V.  Nswma/n,  28  L.  J.  117,  M.  0. ; 
Beg.  V.  Bradihav),  2  L.  T.  Bep.  N.  S.  288 ;  28  L.  J. 
176,  M.  C. 

A.  Charles,  Q.O.  (B,  8.  WrigU  with  him) 
appeared  for  the  defendant. — If  the  other  objec- 
tions are  not  open  to  me,  the  only  question  is, 
whether  this  rate  is  protected  by  sect,  o  of  the  Act 
of  1868.  [Day,  J. — Were  not  the  parishioners 
relieved  from  all  tithes  by  the  Act  of  12  Gar.  2  P] 
It  is  not  so  expressed  as  relief,  and  that  Act  has 
been  repealed.  This  case  cannot  be  distinguished 
from  Watson  ▼.  Parish  of  AU  Saints,  Poplar  (uhi 
sup,).  Sect.  19  of  51  Geo.  8,  o.  cl.,  gives  effect 
only  to  the  voluntary  benevolence  of  the  Duke  of 
Bedford,  which  is  not  referred  to  in  the  preamble^ 
There  is  no  contract,  and  there  is  no  consideration 
moving  the  parishioners.  You  cannot  look  out- 
side the  Act  for  evidence  of  it 

McOaU,  in  reply,  was  stopped. 

Day,  J.— In  this  case  I  give  judgment  for  the 
plaintiffs,  and  I  do  so  without  the  least  hesitation, 
oecanse  I  am  happy  to  think  that  this  is  one  of  those 
cases  in  which  an  erroneous  judgment  will  certainly 
not  be  allowed  to  remain  unchallenged.  If  I  am 
deciding  wrongly,  which  is  very  possible,  although 
I  have  a  very  strong  opinion  on  the  subject,  my 
error  will  very  soon  be  set  right,  and  the  parties 
will  not  be  prejudiced.  If  the  matter  had  stood 
on  the  statute  of  Gharles  II.  alone,  I  should  have 
said  that  this  rate  was  doubly  protected  under  the 
5th  section  of  31  &  32  Vict.  c.  109,  because  I 
should  have  been  of  opinion  that  this  rate  was 
made  and  levied  "  in  lieu  of,  or  in  consideration  of 
the  abolition  of  tithes"  in  the  prednots  of 
Govent  Garden,  which  was  oonstituted  a  parish 
by  the  Act  of  Gharles  11.  But  I  am  impressed 
by  the  ai^ument  of  Mr.  Gharles,  and  I  am  in- 
ouned  to  think  that  this  rate  can  now  only  be 
supported  under  the  Act  of  51  Geo.  3,  c.  cl.,  that 
there  was  no  abolition  6t  tithes^  by  the  later  Act 

Sway  of  consideration  for  the  imposition  of  the 
ditional  burden  on  the  parishioners,  and  that, 
therefore,  that  portion  of  the  5th  section  of 
81  &  82  Yict.  o.  109,  which  maintains  liability 
to  church  rates  where  they  are  "in  considera-. 
tion  at  the  abolition  of  tithes  in  any 
place,"  does  not  protect  the  rate  which 
has  been  made  in  this  parish.  Under  the 
Act  of  51  Geo.  3,  c.  cL,  I  think  that  the 
rate  is  a  good  and  valid  rate,  because  I  think  that 
it  is  a  rate  made  upon  *'  a  contract  made,  or  for 
good  or  valuable  consideration  given  "—the  last 
words  of  protection  found  in  the  Dth  section  of  31 
A  82  Yiot.  109.    Now  it  is  quite  trna  that  there 
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is  a  recital  in  the  preamble  of  51  G^.  3,  o.  c1.  to 
the  effect  that  it  is  desirable  to  increase  the  altow- 
anoe  made  to  the  rector,  the  curate,  the  clerk,  and 
the  sextons,  by  reason  of  the  increased  price  of 
provisions,     lliat  is  the  general  notion  which 
appears  to  me  to  influence  what  I  will  term  the 
contracting  parties.    I  look  upon  this  statute  as 
evidencing   a   contract  to   which  certainly  the 
Duke  of  Bedford  was  a  party  on  the  one  hand,  and 
the  parishioners  on  the  other,  and  I  am  of  opinion 
that  the  whole  statute  must  be  taken  together. 
Looking  at  it  as  a  whole,  it  seems  to  me  that  the 
arrangement,  which  appears  to  be  in  the  nature 
of  a   contract,  was    a   reasonable    and  natural 
arrangement.     The  parishioners  and  the  Duke  of 
Bedford  have  a  common  interest  in  the  adequate 
maintenance  of  the  rector,  curate,  and  offioials, 
and   they    are   desirous    that    they    should    be 
supported  in  a  manner  suitable  to  their  position. 
Owing  to  the  increased  price  of  provisions,  the 
allowance  previously  made  was  inadequate,  and 
accordini^ly  the  Duke  of  Bedford,  on  the  one 
hand,  said  that  he  would  increase  the  rentcharge 
which   he  had  previously  paid,  that   he  would 
abandon  the  exemption  of  a  larae  portion  of  the 
parish  represented  by  Bedford  Souse,  and  make 
that  liable  with  the  other  houses  to  the  rates, 
thereby  reducing  the  pound  rate,  and  that  he 
would  also  extend  the  area  of  property  ujmu  which 
his  rentoharffe  is  to  be  raised.    The  parishioners, 
on  the  other  naud,  submitted  to  the  payment  of  a 
larger  rate — ^perhaps  larger  in  proportion  than 
the    benefit    they   derived    from   the    submis- 
sion, if  I  may  say  so,  of  Bedford  House  to  the 
general   rateability;    but    still,    having    regard 
to  the  interest  and  the  due  administration  of 
public- worship,  the  Duke  of  Bedford  making  these 
urge  concessions  on  his  part — they  agree  to  sub- 
mit to  an  increased  annual  rate  bein^  levied  on 
them.  Now  it  seems  to  me  that  there  is  abundant 
reason  to  suppose  and  to  infer,  if  it  were  necessary 
to  infer  it,  that  this  was  an  arraneement  made 
between  these  forties  b^  reason  of  the  rector  and 
the  church  officials  seeking  to  have  an  increase  of 
their   allowance,  and    the   duke   expressed  his 
readiness  to  do  so  on  the  parishioners  also  coming 
forward,  and    submitting  to   an   increased  sum 
being  imposed  on  them  by  way  of  an  annual  rent. 
It  seems  to  me  that  that  is  the  true  nature  of  the 
transaction,  and  that  there  is  therefore  considera- 
tion for  the  submission  of  the  parishioners  to  the 
increased  rate,   producing  5202,  a  year,  should 
hencefcnth  be  imposed  on  them,  the  Duke  of  Bed- 
ford agreeing,  also,  to  contribute  a  much  larser 
sum  than  he  had  hitherto  done  by  virtue  of  a 
oommon  arrangement.    It  is  true  that  one  does 
not  find  a  recital  in  the  form  in  which  an  agree- 
ment would  have  been  drawn  by  a  conveyancer, 
but  one  must  look  at  the  Act  as  a  whole.  Although 
it  is  true  that  a  submission  to  the  rate  by  the 
parishioners  is  not  in  terms  to  be  found  in  sect  2 
of  the  Aot»  and  the  a^preement  by  the  Duke  of. 
Bedford  to  provide  an  increased  sum  by  way  of 
rentdiiarge  is  to  be  found  in  sect.  19,  still,  I  do 
not  see  that  that  makes  any  real  or  substantial 
difference  when  one  is  trying  to  find  out  what  the 

gist  of  the  transaction  is.  Then,  on  the  other 
and,  it  is  said  the  Duke  of  Bedford  purported  to 
do  Mb  out  of  benevolence.  It  is  very  likelv  he 
did  it  out  of  benevolence,  but  one  cannot  help 
seeing  that  whilst  he  was  submitting  to  an  increased 
rentcharge  out  of  his  benevolence,  he  might  as' 


well  have  said  that  the  parishioners  agreed  to  pay 
an  increased  rentcharge  out  of  their  benevolenoe, 
because  it  seems  to  me  that  they  agreed  to  do  so 
for  the  benefit  of  their  minister  and  officials  of  the 
church,  and  to  secure  better  and  more  adequate 
services  of  the  church.  I  must  say  that  I  think 
that  this  is  in  the  nature  of  a  contract,  and 
that  there  is  abundant  consideration  for  the  rate 
for  which  the  parishioners  submitted  themselves 
as  they  appear  to  me  to  have  done,  by  this  statute 
of  51  GFeo.  3  c.  cl.,  which  was  passed  practically  to 
confirm  an  arrangement  made  between  these 
parties.  This  distinguishes  the  case  from  WcUion 
V.  Parith  ofAU  Saint's,  Poplar  (46  L.  T.  Rop.  N.  S. 
201).  Under  these  circumstances  I  am  of  opinion 
that  the  plaintiffs  are  entitled  to  judgment  in  re- 
spect of  both  rates,  and  I  give  judgment  accordingly 

with  costs.  JudgmmtfoT  ploMUifi. 

Solicitors  for  plaintiffs,  7.  0,  HuUon  and  Oo, 
Solicitors  for  aefendant,  Harding  and  Oo. 


Tneiday,  June  27, 1882. 

(Before  Field  and  Have,  JJ.) 

Bbg.  v.  Yaxb  Aim  OTHXBS  (Justices  of  Oumber- 
land);  Be  Thb  Guaediavs  of  the  Penrith 
Union  v.  The  Ovebseebs  of  the  Parish  of 
Oastls  Sowerbt.  (a) 

Elementary  Education  Acta  1870  and  lS76—Bcho€l' 
owning  diatriet — OontrihtUory  district — School 
attendance  committee'-Burdm  of  ^  empenaee  of 
committee  shared  hy  contributory  district — 38  ^ 
34  Vict.  c.  75.  ss.  49.  50,  51,  74—39  #•  40  Vict.  c. 
78,  ss.  4,  21,  23,  28,  31,  32. 

0.  8.,  a  parish  in  the  union  ofP,,  had  not  a  school 
hoard  of  its  oiffn,  hut  was  made,  hy  an  order  of 
the  Education  Department,  a  contributory  die* 
irict  of  the  neighbouring  parish  of  C,  in  which 
{here  was  a  school  board,  and  the  children  of 
0.  S.  were  in  the  hahit  of  attending  the  school 
hoard  school  in  0.  In  1877  the  guardians  of 
the  P.  Union  appointed,  under  the  authority  of 
39  ^  40  Vict.  0.  79,  s.  7,  a  school  attendance 
committee  for  certain  parishes  of  the  union,  in- 
a^Mding  0.  S.,  and  the  school  attendance  com' 
miitee  appointed  school  attendance  officers  for 
the  said  parishes.  In  1880  the  school  attendance 
committee  incurred  certain  egopenses  in  eonnec' 
Hon  wUh  enforcing  the  attendance  of  children  ai 
school,  and  issued  a  precept  to  the  overseers  of 
8.  0.  requiring  contribution  of  the  shears  of  the 
parish  tn  such  empenses.  The  overseers  reused 
to  pay  the  said  contribtUion  on  the  ground  thcU 
the  parish  of  0.  S.  was  under  the  iurisdietion 
and  control  of  the  parish  of  0.,  and  not  imder 
that  of  the  school  attendance  committee,  Theguar^ 
dians  then  summoned  the  overseers  of  0.  S. 
before  two  justices  for  the  county  of  0.,  who  took 
the  same  view  <u  the  overseers,  and  dismissed  the 
summons.  The  guardians  of  the  P.  Union 
appealed. 

Held,  on  appeal,  that  the  justices  were  wrong,  and 
that,  notwithstanding  0.  8.  was  a  contributory 
district  to  C,  it  was  not  a  parish  "  under  any 
other  local  authority**  within  (he  meaning  of 
the  Education  Act  1876,  and  so  twit  under  the 
jurisdiction  of  the  school  attendance  eommUtee 
appointed  by  the  guardians  of  the  P,  Union, 

'     (a)  Reported  liy  W.  P.  Evcrslet,  Eaq.,  Banliter-ftt-lAw. 
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whoiB  order  for  ^  paymmU  of  ike  oowtribuHon 
VMu  right  and  proper. 


Thd  was  a  rale  obtamed  by  the  piardians  of  the 
Penrith  Union  oalliug  npon  certain  jastioes  of  the 
oonnty  of  Gamberland  and  the  overseers  of  the 
parish  of  Castle  Sowerby»  in  the  same  oonnty,  to 
show  cause  why  the  said  jastioes  shoald  not  issue 
a  warrant  of  distress  upon  the  goods  of  the  said 
OTereeers  of  Oastle  Sowerby  for  6L  15t.  6d,,  the 
amount  of  a  contribution  required  of  them  by  a 
preoept  of  the  Penrith  guardians,  of  the  9bh 
April  1880,  in  respeot  of  certain  expenses  incurred 
under  the  Blementary  Education  Act  1876. 

The  facts  of  the  case  were  shortly  as  follows : 

1.  Castle  Sowerby,  a  parish  in  the  union  of 
Penrith,  in  the  county  of  Cumberland,  had  no 
school  board  consdtutea  for  it,  and  its  schools  were 
Tcluntary  schools.  Caldbeck,  an  adjoining  parish, 
is  in  the  union  of  Wigton,  had  a  school  board 
constituted  for  it  in  1874,  and  the  schools  in  the 
latter  parish  were  under  the  control  and  direction 
of  the  school  beard. 

2.  Owing  to  the  insufSoienpy  of  accommodation 
at  their  own  parish  schools  at  Castle  Sowerbv,  it 
was  deemed  more  convenient  that  the  children 
living  on  the  Giddbeck  side  of  Castle  Sowerby 
should  attend  a  school  in  the  former  instead  A 
thoee  in  the  latter  parish.  This  plan  was  carried 
cut  by  an  order  made  by  the  Eauoation  Depart- 
ment, under  the  Elementary  Education  Act  1870 
(sect.  49)  that  the  parish  of  Castle  Sowerby 
should  become  a  contributory  district  of  the 
parish  of  Caldbeck.  It  was  afterwards  directed 
under  the  prqvisions  of  sect.  50  of  the  same  Act, 
that  two  persons  should  be  elected  by  Castle 
Sowerby  to  be  members  of  the  school  board  of 
CaldbecK. 

8.  In  1878  the  school  board  of  Caldbeck  made 
certain  bye-laws  regulating  the  attendance  of 
children,  &o.,  for  its  school  district.  In  the  inter- 
pretation clause  of  these  bye*laws  "  the  term  dis- 
trict means  the  school  district  of  Caldbeck  with 
Castle  Sowerby  (contributory.) " 

4.  In  1877  the  guardians  of  the  Penrith  Union 
in  pursuance  of  various  provisions  of  the  Ele- 
mentary Education  Act  1876,  appointed  a  school 
attendance  committee  for  certain  parishes  in  their 
union.  Among  these  parishes  was  included  that 
of  Castle  Sowerby.  The  school  attendance  com- 
mittee, as  they  were  empowered  to  do,  with  the 
consent  of  the  guardians  of  the  Penrith  Union 
and  the  Local  Gh>vemment  Board,  appointed 
school  attendance  officers  for  the  parishes.  The 
school  attendance  committee  also  proceeded  to 
make  bye-laws  affecting  these  parishes,  including 
Castle  Sowerby ;  these  bye-laws  were  sanctioned 
by  the  Queen  in  Council  in  March,  1881. 

5.  On  the  24th  of  April  1878,  the  guardians  of 
the  Penrith  Union  issued  a  precept  under  39  &  40 
Vict,  c  79,  s.  81,  requiring  from  the  oyerseers  of 
Oastle  Sowerby  a  contriontion  of  62. 13s.  Id,  in 
respect  of  school  attendance  expenses,  which  they 
duly  paid. 

6.  On  the  9th  of  April  1880,  the  guardians  of 
the  Penrith  Union  issued  another  precept  to  the 
overseers  of  Castle  Sowerby,  requinng  a  contri- 
bution of  62. 15t.  6<i.  The  overseers  refused  to 
pay  this  contribution  on  the  icround  that  Castle 
Sowerby  vras  under  the  jurisdiction  and  control 
of  the  Caldbeck  School  Board,  and  not  of  the 
guardians  of  the  Penrith  Union,  and  therefore  they 


were  not  liable  to  contribute  to  the  expenses  in- 
curred by  the  school  attendance  committee  of  the 
Penrith  Union. 

7.  In  Sept.  1881  the  overseers  of^  Castle 
Sowerby  were  summoned  under  the  provisions  of 
2^3  Yict.  c.  84,  s.  1,  by  the  guardians  of  the 
Penrith  Union,  before  two  justices  acting  for  the 
Leath  Ward  division  of  the  county  of  Cumber- 
land, for  the  non-payment  of  the  said  sum  of 
61.  15«.  6(2.,  but  the  justices  dismissed  the 
summons.  The  guardians  of  the  Penrith  Union 
thereupon  moved  for  and  obtained  the  aboye  rule. 

By  2  A  3  Vict.  c.  84,  s.  1 : 

In  every  oase  in  which  any  contribution  by  oveneera  or 
other  officers  of  any  pariah  of  moneys  required  by  the 
board  of  [^nardians  or  persons  acting  as  guardiana  for 
ench  parish,  or  for  any  union  which  shall  include  such 
parish  for  the  performance  of  their  duties  shall  be  in 
arrear,  it  shall  be  lawful  for  any  two  justices  acting 
within  the  district  wherein  such  puish  shall  be  sitoate, 
on  application  nnder  the  hand  ox  the  chairman,  &o.,  to 
summon  the  said  overseers  or  other  officers  to  show 
cause,  at  a  special  sessions  to  be  summoned  for  the 
purpose,  why  such  contribution  has  not  been  paid,  and 
after  hearing  the  complaint  preferz:ed  under  the  autho- 
rity of  such  chairman,  Ao.,  and  on  behalf  of  such  board, 
if  the  justices  at  sessions  shall  think  fit,  by  warrant 
under  their  hands  and  seals  to  cause  the  amount  of  the 
contribution  so  in  arrear,  together  with  the  costs  occa- 
sioned by  such  arrear,  to  be  leried  and  recovered  from 
the  said  overseers,  &o.,  in  like  manner  as  moneys 
assessed  for  the  reuef  of  the  poor  may  be  levied  apd 
recovered ;  and  the  amount  of  such  arrear,  together  with 
the  costs  as  aforesaid,  when  levied  and  recovered,  to  be 
paid  to  the  said  board. 

By  33  A  34  Yict.  c.  75,  s.  49  : 

The  Education  Department  may  by  order  direct  that 
one  school  district  shall  contribute  towards  the  provision 
or  maintenance  of  public  elementary  schools  in  another 
school  district  or  dutriots,  and  in  such  case  the  former 
for  contributing  district]  shall  pay  to  the  latter  (or 
Bchool-owningaistrict  or  districts]  such  proportion  of 
the  expenses  of  such  provision  or  maintenance,  or  a  sum 
calculated  in  such  mfi-niiAr  as  the  Education  Department 
may  from  time  to  time  prescribe. 

By  sect  50 : 

TVhere  one  school  district  contributes  to  the  provioon 
or  maintenance  of  any  school  in  another  school  district, 
such  number  of  persona  as  the  Education  Department 
(havinff  regard  to  the  amount  to  be  contributed  by  the 
contributi^  district)  direct,  shall  be  elected  in  the  con- 
tributing  district,  and  shall  be  members  of  the  school 
boardOT  the  ecdiool-owning  district,  but  such  last- 
mentioned  district  ahall,  except  so  far  as  remrds  the 
raising  of  money  and  the  attendance  of  children  at 
school,  be  deemed  alone  to  be  the  district  of  such  school 
board:  such  members  shall  be  elected  by  the  school 
board,  if  any,  or,  if  there  is  none,  by  the  persona  who 
would  elect  a  school  board  it  there  were  one,  in  the  same 
miwinftF  as  a  school  board  would  be  elected. 

By  sect.  51 : 

....  An  order  xespeoting  a  contributory  distrietshaU 
be  evidence  of  the  formation  of  such  district,  and  aft^ 
the  expiration  of  three  months  from  the  date  thereof 
shall  he  presumed  to  have  been  dulr  made,  and  no 
objection  to  the  Ugt^ity  thereof  shall  be  entertained  m 
any  legal  proceeding  whatever. 

By  sect.  74 : 

Every  school  board  may  from  time  to  time,  with  the 
approval  of  the  Education  Department,  make  bye-laws 
for  all  or  any  of  the  f ollowmg  purposes  t  (1)  BMuinng 
the  parents  of  children  of  such  age  not  less  than  five 

Sars  nor  more  than  thirteen  yean,  as  may  be  fixed  by 
e  bye-laws,  to  cause  such  children  (unleas  there  ia  aome 
reaaonahle  excuae)  to  attend  sohooL  (2)  Determining 
the  time  duriiig  which  children  are  so  to  attend  achodU 
(S)  Providingfor  the  remiaaion  or  payment  of  the  whole 
or  any  part  of  the  fees  of  any  duld  where  the  parent 
satisfies  the  school  board  that  be  is  unable  from  poverty 
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to  pay  the  aame.  (4)  ImpoBixig  penalties  for  the  bre&oh 
of  any  bye-laws.  (5)  Beyoking  or  altezing  any  bye-laws 
preyionsly  made. 

By  39  &  40  Vict.  c.  79,  sect.  4  : 

It  shall  be  the  duty  of  the  parent  of  every  child  to 
cause  snoh  child  to  receive  efficient  elemental  instrno- 
tion  in  readings,  writing,  and  arithmetic,  and  if  snch 
parent  fail  to  perform  snch  duty,  he  shall  be  liable  to 
SQoh  orders  and  penalties  as  are  provided  by  this  Act. 

By  sect.  7 : 

The  provisions  of  this  Act  respecting  the  emplovment 
of  ohiloren  shall  be  enforced:  (1)  In  a  school  mstrict 
within  the  jurisdiction  of  a  school  board,  by  that  board ; 
and  (2)  In  every  other  school  distriot  by  a  com- 
mittee (in  this  Act  referred  to  as  a  school  attendance 
oommittee)  appointed  annually,  it  it  is  a  borouffh,  by  the 
council  of  the  borough,  and,  if  it  is  a  parish,  by  the 
guardians  of  the  union  comprising  such  parish.  Every 
such  school  board  and  school  attendance  committee  (in 
this  Act  referred  to  as  the  local  authori^)  shall,  as  soon 
as  may  be,  publish  the  provisions  of  this  Act  within  their 
jurisdiction  in  such  manner  as  they  think  beet  <»loulated 
for  making  those  provisiona  known. 

By  sect.  21 : 

In  a  school  distriot  not  within  the  jurisdiction  of  a 
school  board,  if  it  is  a  borough,  the  school  attcmdanoe 
committee  may  if  they  think  fit,  and  if  it  is  a  parish, 
the  school  attendance  oommittee  for  the  union  oom- 
prisiuff  such  parish,  on  the  requisition  of  the  parish,  but 
not  otherwise,  shall  make  byeAaws  respeoting  tiie  atten- 
dance of  children  at  sohool  under  section  seventv-four  of 
the  Elementary  Education  Act  1870,  as  if  sucn  school 
attendance  committee  were  a  school  board. 

By  sect  23 : 

For  the  purposes  of  this  Act  section  seventy-four  of 
the  Elementaiy  Education  Act  1870,  and  all  enactments 
of  that  or  any  other  Act  referring  to  bye-laws  under  that 
section,  shall  be  construed  as  if  '*  school  board  "  included 
the  authority  authorised  by  this  Act  to  make  bye-laws. 
....  It  shall  be  the  dure  of  every  local  authority  to 
enforce  the  bye-laws  made  by  that  authority  in  pursuance 
of  section  seventy-four  of  the  Elementary  Education  Act 
1870. 

By  sect.  28 : 

Every  local  authorit:^,  but  subject  in  the  case  of  a 
school  attendance  committee  to  the  approval  hereinafter 
mentioned,  shall  direct  one  or  more  of  their  officers,  or 
the  officers  of  the  council  or  gfuardians  by  whom  the 
committee  are  appointed,  to  act  in  the  execution  of  this 
Act,  and  of  an^  oye-laws  in  force  within  tiie  jurisdiction 
of  such  authority,  and  may,  if  they  think  fit,  pay  him  or 
them  for  so  doing,  and  may,  if  neeid  be,  appoint  and  pay 
officers  for  the  purpose. 

By  sect.  31 : 

A  school  attendanoe  oommittee  under  this  Act  shall 
not  incur  any  expense,  or  appoint,  employ,  or  pay  any 
officer  without  the  consent  of  the  oonnou  or  guardians  by 
whom  the  committee  were  appointed,  and  where  they 
are  appointed  by  guardians,  also  of  the  Local  Govern- 
ment JDoard,  but  with  such  consent  may  employ  and  pay 
any  officer  of  such  oouncil  or  guardians.  The  expenses 
[if  any]  of  a  school  attendance  committee  shall  be  paid. 
....  (2)^  Where  the  committee  is  appointed  by  a  board 
of  guardians,  out  of  a  fund  to  be  raised  out  of  the  poor 
rate  of  the  parishes  in  which  the  oommittee  act  for  the 
purpoees  of  this  Act,  according  to  the  rateable  value  of 
each  parish.  For  the  purpose  of  obtaining  payment  of 
such  expenses,  the  board  of  guardians  shall  have  the 
same  powers  as  they  have  for  the  purpose  of  obtaining 
contrioutions  to  their  common  fund  under  the  Acts 
relating  to  the  relief  of  the  poor. 

By  sect.  32 : 

....  A  school  attendanoe  oommittee  appointed  bv 
pfuardians  shall  act  for  everv  parish  in  the  union  which 
IS  not  for  the  time  being  under  any  other  looal  authority 
within  the  meaning  of  uda  Aot. 

Macaakie  showed  canae. — ^The  qaestion  here  is 
whether  the  parish  of  Castle  Sowerby  is  liable  to 
contribute  to  the  sohool  attendanoe  expenses 
inonrred  by  the  school   attendanoe   oommittee 


appointed  by  the  Penrith  Union  Gaardiana,  and 
really  tarns  upon  the  contrnotion  of  sect  50  of 
33  <fe  34  Yict.  c.  75,  and  of  sect.  32  of  39  <fe  40  Yint. 
c.  79.  Owing  to  defeotiTe  school  accommodation 
at  Castle  Sowerby,  some  of  its  children  were  sent 
to  attend  the  Caldbeck  schools,  and  Castle  Sowerby 
elected  two  members  to  the  Caldbeck  school 
district,  and  contributed  to  the  school  expenses 
of  that  district.  Then  came  the  Act  of  1876, 
and  the  guardians  of  the  Penrith  Union  included 
Castle  Sowerby  among  those  parishes  which  were 
to  be  under  the  control  of  their  school  attendanoe 
committee,  which  oommittee  ordered  the  overseers 
of  the  parish  of  Castle  Sowerby  to  pay  two  sums 
of  money,  one  of  which  has  been  paid;  but  I 
contend  that  both  orders  were  vllra  vtre«,  and 
that  the  overseers  of  Castle  Sowerby  were  justified 
in  not  paying  the  second  contribution.  For  all 
practical  eiducational  purposes  Castle  Sowerby  is 
under  the  jurisdiction  of  the  Caldbeck  Sohool 
Board,  and  so  is  not  "  a  parish  in  the  union  which 
iB  not  for  the  time  being  under  any  other  looal 
authority  within  the  meaning  "  of  the  Educatioii 
Act  1876,  8.  32,  which  alone  would  give  jurisdic- 
tion to  the  school  attendance  committee  appointed 
by  the  guardians  of  the  Penrith  Union. 

Oharlea,  Q.C.  {F,  H,  Jewne  and  MaUen  with  him) 
were  not  called  upon. 

FiSLD,  J. — I  am  of  opinion  that  the  magistrates 
were  wrong  in  not  issuing  their  warrant,  and  that 
this  rule  ought  to  be  made  absolute.  The  subject, 
I  admit,  is  one  of  considerable  complication. 
The  parish  of  Castle  Sowerby  has  no  school 
board  of  its  own,  but  was  made  a  contribating 
district  to  the  school  board  of  the  neighbouring 

Earish  of  Caldbeck.  The  Caldbeck  School  Board 
aye  no  power  to  enforce  attendanoe  of  children 
coming  nrom,  or  punish  parents  living  in,  Castle 
Sowerby.  I  think  the  school  attendanoe  com- 
mittee appointed  by  the  Pemith  Union  are  alone 
the  proper  persons  to  decide  questions  of  the 
children  s  attendance,  for  they  possess  the  neces- 
sary powers  to  enforce  the  attendance,  and  the 
like.  Though  it  may  be  more  convenient  for  the 
children  of  Castle  Sowerby  to  go  to  Caldbeck, 
still  the  expenses  of  enforcing  the  attendance  of  the 
children  of  Castle  Sowerby  form  part  of  the  ex- 
penditure of  the  school  attendance  oommittee  of 
the  Penrith  Union,  and  therefore  the  burden 
of  the  committee's  expenditure  should  be  shared 
in  by  Castle  Sowerby. 

Cayb,  J. — I  am  of  the  same  opinioo.  The 
Education  Act  of  1870  (sect  74)  gave  powers  to 
school  boards  to  maka^  bye-laws  for  the  attendanoe 
of  children  in  their  school  distriots ;  but  where  a 
sohool  district  was  made  contributory  to  a  school* 
owning  district,  no  power  was  given  to  the  latter 
to  make  ^e-laws  affecting  such  contributing  dis- 
trict, for  I  am  of  opinion  that  sects.  50  and  74  of 
the  Education  Act  of  1870  did  not  give  power  to  a 
school  board  to  make  bye-laws  for  the  purpose  of 
enforcing  the  attendance  of  children  from  theoon* 
tributing  school  district ;  neither,  under  this  lefpB' 
lation,  had  the  guardians  of  the  Penrith  Union 
such  power  in  this  particular  case.  The  Educa- 
tion Act  of  1876,  in  its  21st  section,  provided  for 
that  want.  In  sects.  21  and  32  it  enacted  that  it 
should  be  in  the  power  of  the  school  attendanoe 
committee  appointed  bv  the  union  to  make  bye- 
laws,  as  thougn  such  school  attendanoe  oommittee 
were  a  sohool  boardi  and  to  aot  for  every  pariah  in 
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the  anion  which  was  net  for  the  time  being  under 
«nj  other  looel  aothority  within  the  meaning  of 
the  Act.  In  the  present  case  the  guardians  of 
the  Penrith  Union  appointed  a  schooT  attendance 
committee,  whioh  maae  an  order  on  this  parish  of 
Gaatle  Sowerbv  to  contribute  its  share  of  the 
eorpenses  of  enforcing  the  attendance  of  children 
within  that  nnion.  I  think  the  guardians  were 
quite  right  in  making  this  order  for  the  payment 
of  these  expenses,  and  that  the  rule  ought  to  be 

Solioitoni  for  the  applicants,  Oedge,  Kirhy, 
Mtlhttf  and  Morse,  for  AmUon  and  Co.,  Penrith. 

Solioitors  for  the  respondents,  Thomson  and 
Bdioards,  for  8.  K,  James,  Penrith. 


HOnSB   OF  XiOBDB. 

March  2,  8,  6,  7,  9,  10,  20,  21,  23,  24,  wnd 

May  22,  1882. 

(Before  the  Losd  Ghakcellob  (Selbome),  Lords 
O'Hagah,  Blackburn,  and  Watson.) 

Thx  Managbbs   of   the   Metbopolitan  Astluu 
DisTBiCT  v.  Hill  and  othebs  (Appeal  No.  1).  (a) 

OS  APPEAL  FBOM  THE  COUBT  OF  APPEAL  IN  ENGLAND. 

New  trial — ChroiMds  for  grwnbmg — AdmUeibiU^ 
ofemdenee — Costs  of  previous  trial. 

The  ordinary  reasoning  according  to  which  the  ver* 
dictofajury  on  a  question  of  fact  ought  not  to  he 
dieturhed,  unless  the  preponderance  of  the  evidence 
against  the  verdid  be  strong  and  dear,  does  not 
aqpply  to  cases  in  tohich  the  verdict  depends  upon 
a  question  of  science  which  is  not  fully  solved, 
hut  is  «itU  within  the  region  of  bond  fide 
controversy. 

The  importance  of  the  verdict  to  others  besides  the 
parties  to  the  litigation,  CMd  also  the  novelty  of 
tJie  question  at  issue,  are  elements  to  be  taken  into 
ameideration  in  deciding  whether  a  new  trial 
tihould  be  granted  or  not. 

Where  a  new  trial  is  granted  on  the  ground  of  the 
unsaHtfactory  nature  of  the  verdict,  a  condition 
9hauld  not  ie  imposed  that  the  party  applying 
for  ike  neto  iriol  shtxvild  pay  the  costs  of  the 
previous  trioL 

In  an  action  brought  in  respect  of  a  nuisance 
alleged  to  be  caused  by  the  construction  and 
nsadntenance  of  a  hospital  for  infectious  diseases, 
ihe  plaintiffs  proposed  to  cdU  evidence  om  to  the 
effedt  of  other  similar  hospitals  on  the  surrounding 
neighhotarhoods : 

Per  Lord  Selbome,  L.O:  Evidence  of  facts  by 
fohich  the  effect  {or  absence  of  effect)  of  such 
Jiospiials  could  be  either  positive!^  or  approxi- 
fncSely  ascertained,  would  be  admissible  and 
fnateriaL 

Per  Lord  Watson :  Evidence  relating  to  coUaieral 
facte  is  only  admissible  when  svun  facts  will,  if 
established,  afford  a  rectsonable  presumption  as  to 
the  matter  in  dispute,  and  when  such  evidence  is 
reasonMy  conclusive, 

Foulkes  v.  Ohadd  (3  Doug.  157)  discussed  and 
approved. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  in  an  action  brought hy  the  respondents 
against  the  appellants,  in  respect  of  a  nuisance 
a&eged  to  be  oaused  to  them  by  the  construction 

(a)  Beportsd  liy  O.  B.  MALDiir,  Eaq.,  Bftrriiter-At-Law. 


and  maintenance  by  the  appellants  under  their 
parliamentaiT  powers  of  a  hospital  for  smalUpoz 
patients  at  Hampstead. 

The  action  was  tried  before  Pollock,  B.  and  a 
special  jury  at  Westminster  in  Not.  1878,  when 
the  jury,  in  answer  to  questions  left  to  them 
by  the  learned  judge,  found  that  the  hospital  was 
a  nuisance  per  se,  and  also  that  there  nad  been 
negligence  and  want  of  reasonable  care  in  the 
management  thereof  by  the  defendants.  The 
defendants  contended  that  they  were  acting  under 
the  statutory  powers  conferred  upon  them  by  the 
Metropolitan  Poor  Act  1867  (30  &  31  Yict.  c.  6), 
and  were  entitled  to  judgment  notwithstanding 
the  findings  of  the  jury. 

Pollock,  B.  reserved  the  case  fbr  further  con- 
sideration, and  after  argument  gave  judgment 
for  the  plaintiffs  with  costs  :  (40  L.  T.  Bep.  N.  S. 
491 ;  4  Q.  B.  Div.  433.) 

The  (Queen's  Bench  Division  (Oockbum,  G.J. 
and  MeUor,  J.)  made  absolute  a  rule  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  and,  on  cross  appeals  to 
the  Court  of  Appeal,  Bramwell,  Brett,  and 
Cotton,  L.JJ.  affirmed  the  judgment  of  Pollock, 
B.  on  the  question  of  the  statute,  and  affirmed 
the  judgment  of  the  Queen's  Bench  Division  as 
to  the  new  trial,  on  condition  that  the  defendants 
paid  the  costs  of  the  former  trial,  Brett,  L.J.  dis- 
senting on  this  point :  (42  L.  T.  Bep.  N.  S.  212.) 

The  defendants  appealed  to  the  House  of  L(»*ds 
both  against  the  order  imposing  on  them  the 
liability  to  pav  the  costs  of  the  former  trial  as  a 
condition  of  having  a  new  trial  (Appeal  No.  1), 
and  also  on  the  question  of  the  effect  of  the 
Metropolitan  Poor  Act  1867  on  the  question  of 
their  liability  (Appeal  No.  2). 

This  appeal  (No.  2)  was  decided  against  the 
appellants  (44  L.  T.  Bep.  N.  S.  653 ;  6  App.  Cas. 
103),  and  they  accordingly  proceeded  with  Appeal 
No.  1. 

A  preliminary  objection  was  taken  that  the 
appeal  would  not  lie,  as  being  for  costs  only,  but  it 
was  overruled  by  the  House  of  Lords  (43  L.  T. 
Bep.  N.  S.  225;  5  App.  Cas.  582),  and  the  appeal 
was  heard  on  the  merits. 

Benjamin,  Q.C.,  Wiilis,  Q.O.,  Anderson,  and 
Prou^oot  appeared  for  the  appellants. 

The  BoUeitor-General  (Sir  F.  Herschell,  Q.O.), 
Bov/vpas,  Q.C.,  and  Fivlay,  Q.C.  appeared  for  the 
respondents. 

The  argument  turned  chiefly  upon  the  evidence, 
which  is  sufficiently  set  out  in  the  report  of  the 
case  when  before  Pollock,  B.,  and  in  the  judg- 
ments of  their  Lordships. 

The  cases  of  Harris  v.  Aaror^  (4  Ch.  Div.  749; 
36  L.  T.  Bep.  N.  S.  43)  and  Graham  v.  OampbeU 
(7  Oh.  Div.  490 ;  38  L,  T.  Bep.  N.  S.  196)  were 
cited  on  the  question  of  the  power  of  the  Court 
of  Appeal  to  impose  a  conaition  as  to  costs; 
Solomon  v.  Bitton  (8  Q.  B.  Div.  176)  as  to  the 
principles  on  whioh  the  courts  will  act  in  granting 
a  new  trial ;  and  FouVces  v.  Ohadd  (3  Doug.  157) 
on  the  question  of  the  admissibility  ol  certain 
evidence  as  to  the  effect  of  other  hospitals  under 
the  management  of  the  appellants  on  tne  surround- 
ing districts. 

WHlis,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  ar^pments  their 
Lordships  took  time  to  consider  their  judgment. 
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May  22. — ^Their  LordsbipB  gave  jadgment  as 
follows : 

The  LoBD  Ohancellos  (Selborne).— My  Lords : 
The  principal  question  which  yoar  Lordships  have 
now  to  determine  is  whether  there  onght  to  be  a 
new  trial,  the  conditional  order  of  the  Court  of 
Appeal  for  that  purpose  having  lapsed  by  reason 
of  the  non-performance  of  the  condition  by  the 
appellants.      If  that  condition  (which  was  that 
the  costs  of  the^  first  trial^  should  be  paid  by  the 
appellants  within  a  certun  time)  onfl;ht,  in  your 
Lordships'  judgment,  to  have  been  imposed,  it 
would  be  difficult  now  to  relieve  the  appeUants 
from  the  consequence  of  their  neglect  to  comply 
with  it.    But  my  opinion  is  that,  if  it  was  right  to 
make  an  order  for  a  new  trial,  the  Queen's  Bench 
Division  was  also  right  in  directing  that  the  costs 
of  the  first  trial  should  abide  the   event.     In 
determining^  whether  there  ought  in  this  case  to 
be  a  new  trial,  the  nature  of  the  question  as  well 
as  the  character  and  state  of  the  evidence  concern- 
ing it  appears  to  me  to  be  material.    The  issues 
were  (1)  whether  a  small-pox   hospital,  of   the 
character  and  capacity  of  that  at  Hampstead,  and 
situated  as  that  hospital  was  relatively  to  the 
houses  and  lands  of  those  adjoining  proprietors 
who  were  plaintiffs  in  the  action,  was  necessarily 
and  per  ae  a  nuisance  to  those  proprietors  (when 
it  was  full  of  smallpox  patients),  however  well  it 
might  be  managed  P  and  (2)  whether  there  were 
any  faults  or  defects  in  the  management  of  that 
hospital  during  the  time  which  preceded  the  com- 
mencement of  this  action  which  made  it  a  nuisance 
to  those  proprietors,  in  a  wav,  or  in  a  degree,  in 
which  it  might  not  otherwise  have  been  so  P    The 
jury  found  both  those  questions  in  fovonr  of  each 
and  every  one  of  the  plaintiffs.    Without  entering 
into  particulars  as  to  these  matters  I  think  it 
enough  to  say  that  the  evidence  relating  to  them 
appears  to  me  to  have  been  insufficient  to  support 
the  verdict,  if  the  finding  on  the  main  issue  were 
set  aside.     While,  therefore,  I  am  not  myself 
disposed  to  say,  with  the  judges  in  the  Queen's 
Bench  Division,  that  the  verdict  on  this  secondary 
issue  was  so  unsatisfactory  as  alone  to  be  a  suffi- 
cient cause  for  a  new  trial,  I  think  the  converse 
view,  that  the  verdict  on  the  secondary  issue 
ought  not  to  stand,  if  on  the  main  issue  a  new 
trial  is  ordered,  is  correct.    Limiting  myself  to 
the  main  issue,  I  consider  it  important  to  observe 
that  the  jury  had  not,  in  this  case,  to  find  a 
verdict  on  a  common  question  of  fact,  depending 
on  the  memory  or  the  credit  of  witnesses,  who 
(if  they  remember  accurately  and  speak  truly) 
must  be  canable  of  understanding  what  they  have 
seen  and  neard.    Nor  was  the  question  one  of 
scientific  knowledge,  ascertained  and  verifiable  by 
experiment,  as  to  which    any  expert,   properly 
qualified,  could  speak  with  the  same  certainty  as 
concerning  things  which  are  the  direct  objects  of 
sense.    It  was  a  problem  of  medical  science,  not 
yet  fully  solved,  but  still  within  the  region  of  bond 
fide  coLtroversy.    I  think  it  would  be  a  fallacy  to 
apply  to  a  case  of  that  kind  the  ordinary  reason- 
ing, according  to  which  the  verdict  of  a  jury  on  a 
question  of  fact  ousht  not  to  be  disturbed  when 
there  has  been  evidence  on  both  sides,  unless  the 
preponderance  of  evidence  against  the  verdict  is 
stronff  and  dear.    If,  indeed,  nothing  were  at 
stake  oeyond  the  right  of  the  pkdntiffs  to  receive 
a  certain  sum  of  money  by  way  of  damages  for  a 
particolar  trespass,  the  maxim,  IntereH  reipuhUcce 


ui  eU  finis  lUvum,  mifj^ht  be  in  point,  even  in  a 
case  of  this  problematical  kind,  as  (in  patent  cases 
especially)  may  sometimes  be  liable  to  happen. 
But,  when  much  more  than  this  is  at  stake,  it  may 
well  be  that  a  single  verdict  on  such  an  issae, 
which  appears  to  the  court  to  have  been  foondad 
upon  an  ineonclusive  and  unsatisfactorv  state  of 
evidence,  ought  not  to  stand,  even  though  an 
opposite  verdict  might  also  have  been  open  to  a 
similar  objection.  The  court  which  has  to 
determine  whether  a  new  trial  shall  be  granted 
ought  to  weigh  the  importance  of  the  question, 
and  the  consequenoes  depending  on  its  proper 
decision,  with  strict  impartiality.  The  plaintiffs 
(of  course)  ought  not  to  have  less  than  justioe, 
because  the  duties  of  an  important  branch  of 

gublic  administration,  with  reference  to  the  public 
ealth,  and  to  the  care  and  treatment  of  poor 
persons  suffering  from  a  danfferons  disease,  may 
be  embarrassed  and  rendered  difficult,  or  even 
made  impracticable,  hj  their  success ;  but,  on  the 
other  hand,  less  than  justice  ouicht  not  to  be  done 
to  those  who  have  the  care  of  those  large  public 
interests  because  of  any  inequality  of  pecuniary 
resources,  which  may  possibljr  exist,  as  between 
the  parties  to  such  a  litigation.  I  think  that 
there  ou^ht  to  be  a  new  trial  in  this  case,  because 
the  verdict  of  the  jury,  upon  the  main  issue,  does 
appear  to  me  to  have  been  founded  upon  a  state  of 
evidence  which  is  not  to  my  mind  satisfactory, 
having  re^rd  to  the  nature  and  importance  of 
the  question  to  be  determined.  I  abstain  from 
going  into  any  of  the  details  of  that  evidence.  I 
think  it  is  sufficient  to  say  that  the  theoretical 
part  of  the  evidence  does  not  seem  to  me 
to  be  sufficient  to  support  the  verdict;  and 
that  there  are  deficiencies  in  the  practical  part, 
which  might  be  (and,  I  think,  ought  to  be) 
supplied,  before  it  can  be  satisfactory  to  draw 
from  it  the  conclusions  which  the  jury  has  drawn. 
If  evidence  could  be  given  of  any  similar  or  other 
facts,  from  which  the  effect  (or  absence  of  effect) 
of  other  hospitals,  and  particularly  of  those  at 
Homerton  and  Stock  well,  on  the  surrounding 
neighbourhoods,  could  either  positively  or  ap- 
proximately be  ascertained,  it  would,  in  my 
opinion,  be  admissible  and  material.  I  cannot, 
however,  agree  with  the  Oourt  of  Appeal  in 
regarding  the  objection,  which  was  successfully 
taken  at  the  trial,  to  the  reception  of  the  evidence 
then  tendered  relative  to  the  hospitals  at  Homer- 
ton and  Stockwell,  as  a  sufficient  reason  for 
making  it  a  condition  of  the  new  trial  that  the 
costs  of  the  first  trial  should  be  paid  by  the 
appellants.  That  objection  was  suggested  by  the 
learned  judge  who  tried  the  action,  before  it  was 
taken  by  the  appellants'  counsel,  by  whom  it 
was,  not  without  considerable  hesitation  and 
reluctance,  adopted;  and,  under  these  circum- 
stances, it  would,  I  think,  be  too  much  to  make 
the  appellants  pay  costs  in  consequence  of  it, 
from  which,  in  the  event  of  a  final  decision  in 
their  favour,  they  would  otherwise  be  free.  If, 
indeed,  a  new  trial  were  granted  solely  to  let  in 
that  evidence,  as  an  indulgence  to  the  appellants 
themselves,  the  case  would  be  different.  But  it  is 
not  so  ;  nor  does  it  appear  to  me  to  be  probable, 
from  what  passed  at  the  trial,  that,  if  the  evidence 
offered  as  to  the  hospitals  at  Homerton  and 
Stockwell  had  then  been  admitted,  it  would  have 
been  less  open  to  criticism  than  that  as  to  Hamp- 
stead itself.    If  so,  it  cannot  now  be  assamed  that 


MAGISTRATES'  CASES. 


49 


H.  or  L.]     Managibs  of  the  Metro.  Asylum  Dist.  v.  Hill  and  others  (Appeal  No.  1).     [H.  of  L. 


Boch  evidence  would  have  made  a  new  trial 
unnecessary.  I  mnst,  therefore,  move  joar 
LordshipB  to  reverse  the  order  appealed  from, 
and  to  restore  the  order  for  a  new  trial,  as  made 
by  the  Qneen's  Bench  Division. 

liord  O^Haoan. — ^My  Lords :  This  oase,  in  trial 
and  in  argument,  has  occnpied  an  extraordinary 
amonnt  of  pablic  time  and  judicial  consideration ; 
bat,  in  the  view  which  I  take  of  it,  and  which  is,  I 
believe,  entertained  by  your  Lordships,  I  do  not 
think  that,  in  its  present  stafi:e,  its  details  shoald 
be  made  the  subject  of  any  lengthened  criticism. 
I  do  not  think  that,  sending  it  to  a  new  trial,  we 
abonld  anticipate  or  control  the  action  of  a  jury  in 
matters  which  are  mainly  proper  for  their  deter- 
mination, and  I  shall  only  refer  in  a  few  words  to 
its  general  course  and  character,  so  as  to  make 
intelligible  the  grounds  of  the  opinion  I  have 
formed.      Two  questions  are  raised  before  this 
House, — Firsfc,    Should  there  be  a   new  trial  P 
Secondly,  If  so,  should  it  be  directed   on    the 
terms  imposed  by  the  Court  of  Appeal,  or  any 
other  terms,  or  with  the  reservation  made  by  the 
Qneen's  Bench    Division  P      The  learned    judge 
before  whom  the  cause  was  tried,  the  jadges  of 
the  Queen's  Bench  Division,  and  the  judges  of 
the  Court  of  Appeal  have  unanimously  answered 
the  first  question  in  the  affirmative ;  and  I  see  no 
reason  to  quarrel  with  a  conclusion  sustained  by 
snch  great  authority.     Several  of  their  Lordships 
have  intimated  that,  if  the  controversy  had  only 
regarded    the    character   of   the   asylum   as    a 
nuisance  per   8e,  they   would    have  refused  or 
hesitated  to  grant  a  new  trial ;    and  this  on  the 
ground  that,  as  to  that  controversy,  the  judge 
who  tried  the  cause  has  not  expressed  dissatis- 
faction with  the  verdict ;  and  that  the  conflicting 
medical  evidence   and   the    statistical  evidence, 
which  might  have  possibly  warranted  a  finding 
either  way,  were  properly  for  the  consideration  of 
the  jury,  whose  decision  should  not  be  disturbed 
without  some  coercive  reason.    But,  even  if  there 
had  been  nothing  else  in  the  case,  and  nothing  in 
the  verdict  attracting  distinct  judicial  dissatisfac- 
tion, I  should  have  been  disposed  to  say  that  a 
new  investigation  is  desirable.    The  matters  at 
isaae  were  of  great   novelty   and    vast    public 
importance.     The    verdict    and    the    injunction 
which  necessarily  followed  it  may  affect  deeply 
the  health  and  safety  of  the  community  at  large, 
and  ^  render  Tery  mfficult,  at  least,  if  not  im- 
possible, the  legal  establishment  of  any  hospital 
in  any  populated   district  for  the  reception  of 
patients  labouring  under  small-pox,  or,  perhaps, 
other  contagious    diseases.      And  if  this  single 
-verdict,  followed  by  injunction,  is,  without  further 
inquiry,  to  be  held  binding  and  irreversible,  the 
cx>n8eqiienoes,  in  seasons  of  danger  from  epidemics 
snch  as  are  too  frequent  in  this  and  other  cities, 
might  be  of  a  very  formidable  kind.    I  do  not  say 
that  the  proof  adduced  might  not  have  been  so 
oonoluflive  and  the  verdict  so  clearly  right,  as  to 
dissuade  your  Lordships  from  putting  the  parties 
to  the  great  expense  and  vexation  of  another  trial, 
perhaps  even  more  lengthened  and  more  costly 
than  the  last.    But  it  seems  to  me  that  there  is 
here  in  the  balance  of  evidence,  and  in  the  sug* 
gested    imperfection,    and    possibly    misleading 
operation,  of  the  statistics,  which  may  have  deter- 
mined the  judgment  of  the  jury,  enough  to  make 
na  pause  before  we  pronounce  a  ruling — fraught 
wiw  results  so  very  serious — to  be    final   and 

1£a6.  Cab.— Tol.  XIII. 


irreversible.    As  I  have  said  already,  I  do  not 
think  it  judicious,  pending  another  trial,  and  with 
a  view  to  the  action  of  another  jury,  to  criticise 
the  evidence  in  detail ;  and  I  content  myself  with 
this  general  indication  of  the  ground  on  which  I 
conceive  that  the  findings  on  the  first  and  second 
issues,  even  if  they  stood  alone,  should  not  be  con- 
sidered satisfactory.     Taking  together  the  two 
branches  of  the  case,  which  are  necessarily  inter- 
woven, and  can  scarcely,  for  the  purposes  of  this 
appeal,  be  dealt  with  apart  from  each  other,  I  am 
of  opinion  that  they  must  both  be  submitted  to  a 
new  inquiry.    I  desire  to  say  that  I  found  that 
opinion  on  the  reasons  I  have  stated,  and  not  at 
all  on  the  exclusion  of  the  evidence  as  to  Homerton 
and  Stockwell.    Belying  on  those  reasons,  I  do 
not  feel  it  necessary  to  discuss  the  propriety  of 
the  exclusion,  but  I  am  not  prepared  to  say  that 
the  learned  Judge  was  wrong  in  rejecting  the 
evidence,  especially  because  of  the  non-fulfilment 
of  the  conditions  on  which  he  offered  to  receive  it. 
Without  proof  as  to  the  state  and  management  of 
the  other  hospitals,  so  as  to  establish  a  substantive 
similarity,  any  inferences  drawn  from  a  comparison 
of  their  operation  with  that  of  the  Hampstead 
asylum  might  have    been   quite  fallacious  and 
deceptive.    But,  even  without  regard  to  this,  I 
am  not  quite  satisfied  that  the  evidence  was  ad- 
missible, vvhether  such  conditions  were  or  were 
not  fulfilled.    It  was  not  pertinent  to  the  issue 
tried  as  to  Hampstead  only.      Ko  notice  had  been 
given,  in  the  pleadings  or  otherwise,  that  it  would 
be  offered.    It  would  have  involved  the  jury  in  a 
multitude  of    collateral  inquiries,  calculated  to 
confuse  and  embarrass  them ;  and  it  might  have 
been  endlessly  prolonged  by  an  indefinite  multi- 
plication of  objects  of  comparison.    To  keep  such 
investigations  within  reasonable  limits,  and  secure 
promptitude,  precision  and  satisfaction  io  the  ad- 
ministration of  justice,  it  seems  to  me  that  Courts 
should  be  very  jealous  of  the  admission  of  such 
proof.    If  it  had  been  admitted  here,  an  inquiry  as 
prolonged,  as  difficult,  and  probably  as  abortive  as 
that  which  was  applied  for  so  many  days  to  the 
Hampstead  asylum,   might    have    been    equally 
applied  to  each  of  the  others,  and  to  as  many 
more,  though  numbering  hundreds,  as  might  have 
been  alleged  to  have  like  characteristics,  and  to 
offer  in  their  action  on  their  neighbourhoods  the 
same  statistical  results.    I  do  not  see  how  judicial 
inquiries  at  Nisi  Prius  can  be  restrained  within  a 
practicable  and   manageable    compass,  in  many 
cases,  if  the  admissibility  of  such  evidence  be 
declared.     The  case  of  FoulJces  v.  Chadd  (3  Doug. 
157),  to  which  attention  was  called  b^  one  pf  your 
Lordships,  appears  to  me  to  be  of  weight  in  favour 
of  the  view  I  am  submitting.    There,  an  embank- 
ment had  been  erected  for  the  exclusion  of  the  sea 
from  certain  lands,  and  the  question  was,  whether 
it  had  been  the  cause  of  the  choking  up  of  the 
harbour  of  Wells  P    Evidence  that  other  harbours 
on  the  same  coast,  similarly  situated,  where  there 
were  no  embankments,  had  been  choked  about 
the  same  time  as  that  of  Wells  was  offered  and 
rejected.    But  an  engineer  was  allowed  to  give 
his  opinion  that  the  embankment  did  not  cause 
the  mischief.    On  a  motion  for  a  new  trial,  this 
opinion,  formed  by  a  skilled  witness  on  proved 
facts,  was  held  to  have  been  rightly  admitted; 
and  the  case,  from  that  day  forth,  has  been  held 
to  make  such  testimony,  beyond  questioo,  admis- 
sible.   Lord  Mansfield  expresses,  in  these  terms, 
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the  jadgment  of  the  court  as  to  the  rejected 
evidence: — "As  to  the  evidence  respecting  the 
aitnation  of  other  harbours  on  the  same  coast,  we 
think  that  if  there  were  no  embankmentSt  it  was 
admissible  in  illustrating  Mr.  Smeaton's  opinion, 
but  as  to  harbours  in  which  there  were  embank- 
mencs,  we  think  it  was  improper,  since  litem  lite 
resolvit"  As  I  understand  it,  the  distinction 
seems  to  me  well  founded.  Evidence  establish- 
ing that  the  silting  up,  elsewhere,  took  place  in 
the  absence  of  an  emimnkment,  may  have  shown 
conclusively  that  the  engineer  was  right  in  believ- 
ing it  to  have  arisen  from  some  other  causes. 
But  if,  on  the  contrary,  the  embankment's  proved 
existence  made  the  cases — the  case  in  controversy 
and  the  case  of  illustration — identical,  proof  as  to 
the  one  could  scarcely  avail  to  explain,  or  vary,  or 
confirm  the  proof  as  to  the  other.  In  this  case, 
the  testimony  of  skilled  witnesses  was  given  in 
abundance  and  without  objection ;  and,  for  the 
pnrpose  of  testing  its  value,  cross-examination 
mii;nt  have  been  applied  as  to  the  two  hospitals 
alleged  to  be  similar  to  that  at  Hampstead,  and 
their  effect  on  people  and  property  around  them  ; 
but  I  do  not  know  that  there  is  any  authority  for 
the  admission,  under  such  circumstances,  directly 
and  substantively,  of  such  evidence.  I  think  the 
judgment  of  Lord  Mansfield  is  an  authority  the 
other  way,  applicable  to  the  state  of  facts  before 
us,  founded  on  intelligible  principle  and  conducive 
to  the  convenience  and  efficiency  of  courts  of 
justice.  On  the  second  and  very  important  ques- 
tion as  to  costs,  if  I  am  right  in  thinking  that  the 
evidence  rejected  was  not  properly  admissible, 
the  condition  imposed  by  the  Court  of  Appeal 
should  not  be  allowed  to  burthen  the  defendants. 
In  my  view,  the  objection  was  legitimate  and  the 
ruling  upon  it  correct ;  and  the  making  of  it  gave 
no  ground  for  imposing  on  them  the  costs  of  the 
first  trial.  But  even  should  that  view  be  erro- 
neous, as  I  must  consider  it,  if  your  Lordships  are 
of  another  opinion,  I  agree  with  Brett,  L.  J.,  that 
in  the  case  of  a  new  trial,  granted  on  the  ground 
of  the  unsatisfactory  nature  of  the  verdict  and  for 
the  express  purpose  of  more  accurately  ascertain- 
ing the  rights  of  the  parties,  it  is  contrary  to 
practice  and  to  principle  to  require  of  a  litigant, 
who  may  ultimately  prove  to  be  ontitled  to 
succeed,  the  payment  of  the  costs  of  another  who 
has  temporarily  had  a  wrongful  triumph.  And, 
especially,  I  cannot  understand  why  the  taking  of 
an  objection  which,  whether  well  or  ill  founded, 
was  originated  by  the  judge,  on  whose  pressure  it 
was  so  taken  by  the  defendants'  counsel — ^pre- 
sumably OR  reasonable  grounds — should  induce 
the  serious  punishment  of  his  client  by  the 
imposition  G?  the  costs  of  an  inquiry  in  which, 
possibly,  it  may  ap]:>ear  that  he  ought  to  have 
prevailed.  I  am,  therefore,  of  opinion  that  there 
must  be  a  new  trial,  and  that  the  ruling  of  the 
Queen's  Bench  Division  should  be  affirmed  by 
your  Lordships  in  all  its  parts. 

Lord  Blackbubn. — My  Lords :  The  respondents 
in  this  case  brought  their  action  against  the 
appellants  for  maintaining  a  small-pox  hospital 
at  Hampstead  in  such  a  manner  as  to  be  a 
nuisance  to  them  respectively,  in  respect  of  their 
property  adjoining  the  site  of  the  hospital.  It 
was  clear  on  the  evidence  that  the  appellants  did 
maintain  on  a  space  of  about  eight  acres  of  ground 
a  hospital,  into  which  they  received  at  one  time  a 
larger  number  of  patients  than  had  been  before 


known  to  be  received  at  one  time  into  any  hospital 
for  small-pox.  The  trial  was  somewhat  embar- 
rassed by  a  wish  to  find  those  facts  which  would 
be  material  if  the  construction  ultimately  put  on 
the  statutes  under  which  the  defendants  act  had 
been  different  from  what  it  has  been  determined 
to  be.  It  must  be  taken  now,  since  the  decision 
of  this  House  in  MetropolUan  Asylum  Lietrid  v. 
HiU,  Appeal  No.  2  (6  App.  Gas.  193 ;  44  L.  T.  Bep. 
N.  S.  653),  that  the  Legislature,  though  authoris- 
ing the  appellants  to  erect  and  maintain  hospitals 
for  the  reception  of  small-pox  patients,  and  to 
raise  funds  for  that  purpose,  did  not  confer  on 
them  any  power  to  erect  or  maintain  any*hospital 
in  such  a  manner  as  to  be  a  nuisance  to  the 
owners  of  property  in  the  vicinity,  even  though 
such  should  be  the  necessary  and  inevitable  con- 
sequence of  maintaining  the  hospital  at  all ;  and 
that  the  respondents  have  the  same  rights  to 
recover  damages,  and  the  same  remedies  for  the 
prevention  of  what  is  shown  to  be  an  injury  in  the 
technical  sense,  injuria  cum  damnOf  as  they  would 
have  had  against  any  one  erecting  and  maintain- 
ing the  hospital  in  the  same  mauner  without  any 
authority  from  Parliament.  No  one  can  doubt 
that  the  erection  of  a  small-pox  hospital  in  any 
locality,  even  if  it  be  proved  to  demonstration 
that  it  is  not  a  source  of  real  danger,  will  have  a 
tendency  to  deter  persons  from  coming  to  reside 
in  the  neighbourhood,  and  so  will  depreciate  the 
value  of  ground  which  would  otherwise  fetch  a 
high  price  as  baildiog  ground.  But  this,  though 
it  may  be  a  source  of  serious  pecuniary  loss  to 
the  owner  of  that  building  land,  is  not  a  matter 
for  which  he  can  recover  damages ;  ib  is  damnum 
absque  injuria.  The  jury,  in  this  case,  after  a 
long  trial,  have  answered  six  questions  put  to 
them  by  Pollock,  B.,  before  whom  the  case  was 
tried,  and  from  those  answers  it  sufficiently 
appears  that  they  thought  it  proved  that  the 
maintenance  of  the  hospital,  however  skilfully 
and  carefully  it  was  maintained,  was  a  nuisance  to 
each  of  the  respondents.  But  the  finding,  if 
satisfactory,  that  the  hospital  was  a  nuisance  per 
se  to  each  of  the  respondents  entitles  them  to 
have  an  injunction  to  restrain  the  appellants  from 
carrying  on  the  asylum  so  as  to  be  a  nuisance  to 
all  or  any  of  the  respondents.    This  is  a  yery  im- 

Sortant  matter,  casting  great,  if  not  insuperable, 
ifficulty  in  the  way  of  carrying  out  the  scheme 
of  having  separate  hospitals  for  the  treatment  of 
those  ill  of  infectious  disorders,  which  the  Legis- 
lature appear  to  have  approved  of.  For,  though 
it  might  be  contended  that,  consistently  with  this 
verdict,  a  hospital  for  the  reception  of  a  smaller 
number  of  patients  might  be  maintained  on  this 
spot  without  being  a  nuisance  to  the  respondents, 
yet  if  the  appellants  were  to  maintain  a  hospital 
there  for  any  number  of  small-pox'  patients,  they 
would  do  so  at  their  peril  and  subject  to  a  great 
disadvantage  so  long  as  this  verdict  stands.  The 
question  actually  before  the  House  is  this.  The 
Queen's  Bench  Division  made  an  order  that  the 
verdict  should  be  set  aside  and  a  new  trial  had 
between  the  parties;  and  that  the  costs  be 
reserved  until  after  such  new  trial.  I  may 
observe  that,  before  the  Common  Law  Procedure 
Act,  1854,  the  practice  had  become  inveterate  not 
to  grant  a  new  trial  as  against  the  weight  of  evi- 
dence, except  on  payment  of  costs ;  by  the  44th 
section  of  that  Act  this  was  altered,  and  it  was 
made  the  rule  that  the  oosts  of  the  first  trial 
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shonld'  abide  the  evenfc,  unless  the  oonrt  shall 
otherwise  order.  Those  words,  "  shall  abide  the 
event,*'  have  a  technical  sense ;  and  it  was  some- 
times a  matter  of  dispute  whether  the  event  of 
the  second  trial  was  the  same  as  that  of  the  first 
(see  Datoson  v.  Harris^  11  0.  B.  ».  S.  801),  and  to 
aTotd  any  dispute  as  to  what  was  the  event  the 
mle  was  often  made  as  it  has  been  in  the 
present  case :  Ko  complaint  has  been  made  as  to 
this.  On  appeal,  the  majority  of  the  Court  of 
Appeal  ordered  "  that  the  plaintiffs*  appeal  herein 
be  dismissed  if  within  two  months  the  defendants 
elect  to  pay,  and  if,  within  fourteen  days  after  com- 
pletion of  taxation  the  defendants  pay  the  costs  of 
the  fonper  trial,  except  in  so  far  as  such  costs 
were  increased  by  the  plaintiffs*  contention  that 
the  defendants  had  been  guilty  of  negligence  in 
the  management  of  the  hospital,  and  that  all 
other  costs  be  costs  in  the  cause  ;  and  it  is 
farther  ordered  that  if  the  defendants  do  not  so 
elect  and  pay  such  taxed  costs  within  the  times 
before  mentioned,  then  that  the  plaintiffs'  appeal 
herein  be  allowed  with  costs.*'  The  appellants 
have  cot  complied  with  this  condition,  and  now 
on  this  appeal  the  two  questions  arise  :^First, 
Whether  the  new  trial  should  have  been  granted 
at  all.  Second,  Whether  the  condition  which  the 
Court  of  Appeal  attached  to  the  granting  of  that 
new  trial  was  one  which  ought  to  have  been  at- 
tached. I  will  deal  with  those  two  questions 
separately.  I  think  that  in  this  case  a  new  trial 
onght  to  be  granted.  It  is  not  easy,  probably  it 
in  impossible,  to  lay  down  any  precise  rule  as  to 
when  a  new  trial  shall  be  granted  or  refused  as 
against  evidence,  and  I  shall  not  attempt  to  do  so. 
The  power  to  do  so  is  intrusted  to  the  courts  for 
the  purpose  of  securing  that,  as  far  as  is  practically 
possible,  justice  should  be  done.  And  the  mode 
in  which  it  is  exercised,  and  the  principles  on 
which  the  courts  act  in  doing  so  selaom  got  into 
the  reports,  whilst  there  was  no  appeal  on  such 
qaestions.  Perhaps  now  they  will  get  better 
known.  The  constitution  of  this  country  has 
eutmsted  the  determination  of  facts  to  the  jury ; 
but  even  when  the  jury  had  acted  properly  on  tbe 
materials  before  them,  it  may  well  be  that,  with- 
out imputing'  blame  to  any  one,  it  may  appear 
that  the  nature  of  the  case  was  such  that  it  was 
not  sufficiently  investigated,  or  as  Bramwell,  L.  J. 
Bays,  sifted,  and  that  a  verdict  founded  on  such 
imperfectly  investigated  materials  is  unsatisfac- 
tory. Even  if  that  is  made  out,  it  does  not  follow 
that  there  should  be  a  new  trial.  The  court  has 
in  its  judicial  discretion  to  weigh  the  delay, 
vexation,  and  expense  of  a  new  trial,  all  in  fact 
'which  forms  the  foundation  of  the  maxim  Interest 
reipubliem  ut  nt  finis  liiium,  against  the  in- 
justice which  may  be  worked  in  the  particular 
circumstances  by  treating  a  verdict  so  unsatisfac- 
torily obtained  as  conclusive ;  and  I  think,  though 
as  1  have  already  said,  it  would  be  difficult  to  find 
reported  authorities  for  it,  that  the  importance  of 
the  conAeauences  of  the  verdict  is  always  an 
important  element  in  coming  to  a  decision  on 
such  a  question.  It  is  for  this  reason  that  I  have 
pointed  out  the  important^  effects  of  the  verdict, 
finding  that  the  hospital  is  a  nuisance  per  ee  if  it 
stands.  I  am  not  at  all  prepared  to  say  that,  if 
the  verdict  only  affected  the  payment  of  a  sum  of 
money  to  the  respondents,  I  should  think  it  right 
to  interfere;  at  the  same  time,  I  am  not  to  be 
understood  as  saying  that  I  should  not.    I  think 


that  a  further  and  very  important  element  to  be 
taken  into  account  is,  whether  the  question  in 
issue  is  one  of  novelty,  such  that  the  litigants 
could  not  reasonably  be  expected  to  grapple  with 
it  and  understand  it  at  once,  and  this  is  what 
weighs  most  with  me.    I  think  that  the  respon- 
dents obtained  their  verdict    principally,  if  not 
entirely,  by  the  effect  of  their  statistics,  by  which 
they  undertook  to  show  that  the  proportion  of 
small-pox  cases  in  the  immediate  vicinity  of  the 
hospital  whilst  it  was  open  was  much  greater  in 
proportion  to  the  population  than  in  other  districts 
similar  in  character,  but    not  near  a  hospital. 
Both  sides  called  the  evidence  of  experts,  which 
at  least  since  the  decision  of  FouVces  v.  Okadd  (3 
Doug,  157),  now  one  hundred  years,  has  always 
been   received    on    questions    involving  science. 
This  is  I  think  in  truth  a  mode,  and  practically 
the  best  if  not  the  only  mode,  of  gettmg  at  the 
results  of  the  extensive  experience  of  professional 
men.    If  the  facts  did  show  that,  not  onoe-  or 
twice  only  but  during  the  whole  course  of  these 
two  epidemics,  there  was  more  disease  in  the 
neighbourhood  of   the   hospital   than   in   other 
localities  where  everything  was  similar,  except 
that  there  was  no  hospital  there,  I  think  the  con- 
clusion that  the  hospital  was  the  cause  of  that 
excess  of  disease  is  one  which  the  jury  might 
draw.    But  I  cannot  think  there  has  been  such  an 
investigation  into  these  statistics  as  to  satisfac- 
torily establish  the  foundation  for  this  inference. 
It  may  be  that  further  investigation  will  confirm 
the  finding  of  the  jury ;  it  may  be  that  it  will 
disprove  it.    All  that  I  now  say  is  that  I  think 
there  has  not  been  such  an  investigation  as  to  be 
a  satisfactory  ground  for  deciding  such  a  novel 
and  important  question,  and  therefore  that  there 
should  be  a  new  trial.     The  next  question  is 
whether  the  condition  which  the  majority  of  the 
Court  of  Appeal  has  attached  to  the  new  trial 
ought  to  have  been  so  attached.    I  have  come  to 
the  conclusion  that  it  ought  not.    The  respondents 
(plaintiffs  below)  wished  to  give  evidence  of  a 
similar  state  of  statistics   round   Stockwell  and 
Homerton,  two  hospitals  maintained  by  the  same 
appellants.    After  a  good  deal  of  hesitation,  the 
appellants'  counsel,  1  think  almost  at  the  request 
of  the  judge,  objected  to  the  reception  of  this  evi- 
dence, and  it  was  rejected.    There  is  very  little, 
if  any,  authority  on  the  question  whether  such 
evidence  was  admissible.     In  Fotdkee  v.  Okadd 
(already  referred  to)  the  question  was  whether  the 
silting  up  of  Wells  harbour,  which  commenced 
soon  after  an  embankment  had  been  made  for  the 
purpose  of  excluding  the  sea  from  some  lands 
previously  overflowed  by  the  tide,  was  due  to  the 
maintenance  of  the  embankment  to  such  an  extent 
as  to  make  it  a  nuisance.    Evidence  was  offered 
to  show  "  that  other  harbours  on  the  same  coast, 
similarly  situated  where  there  were  no  embank- 
ments, bad  begun  to  fill  up  and  be  choked  about 
the  same  time  as  Wells  harbour.    They  also  called 
Mr.  Smeaton,  an  eminent  engineer,  to  show  that 
in  his  opinion  the  bank  was  not  the  cause  of  the 
mischief.     The  evidence  was  rejected."     A  new 
trial  was  granted.    Lord  Mansfield  first  gives  the 
reasons  for  holding  that  Mr.  Smeaton's  judgment 
formed  on  facts  was  very  proper  evidence.    And 
this  part  of  the  case  has  been  often  cited  and  acted 
upon.    He  is  then  reported  to  have  said,  "  as  to 
the  evidence  respecting  the  situation  of  other 
harbours  on  the  same  coast,  we  think  that  if  there 
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were  no  embankments  ib  was  admissible  in  illas- 
tration  of  Mr.  Smeaton's  opinion;  bat  as  to 
harbours  in  which  there  were  embankments,  we 
think  it  was  improper  since  litem  lite  reaoltnt."  I 
have  some  difficulty  as  to  what  the  principle  of 
the  distinction  here  laid  down  is  meant  to  be ;  and 
as  far  as  I  know  there  is  no  subsequent  case  which 
throws  any  light  upon  it.  But,  acting  on  prin- 
ciple and  common  sense,  I  should  say  that  the 
plaintiff  in  such  a  case  as  the  present  could  derive 
no  benefit  from  proof  that  disease  had  been  com- 
municated by  another  hospital  unless  he  was  able 
to  show  that  the  management  of  that  hospital  was 
such  as  to  show  that  it  was  not  communicated  in 
consequence  of  the  neglect  of  precautions  taken  in 
the  case  before  the  court.  I  do  not  say  positively 
that  without  such  proof  the  evidence  would  be  in- 
admissible as  being  an  attempt  Utem  lite  resolvere ; 
only  that  in  my  opinion  it  at  least  ought  not  to 
have  any  weight ;  and  I  think  it  clear  that  the 
defendant  might  give  evidence  that  in  other 
hospitals  the  disease  was  not  communicated,  to 
raise  the  inference  that  a  hospital  did  not,  neces- 
sarily at  least,  cause  the  communication  of  con- 
tagion. But  if  it  could  be  proved  (and  in  the  case 
of  hospitals  managed  by  the  same  body  evidence 
to  that  effect  probably  could  be  procured  sufficient 
at  least  against  them)  that  all  such  precautions 
were  observed,  the  evidence,  if  admissible,  would 
be  such  as  to  have  weight.  I  am  sensible  of  the 
force  of  the  remark  that  such  inquiries  might  be 
pushed  BO  far  as  to  make  a  trial  of  such  an  issue 
by  a  jury  impracticable,  and  as  the  laws  of  evi- 
dence are  framed  with  a  view  to  a  trial  at  Kisi 
Prius,  I  should  not  like,  without  further  argument 
and  consideration,  to  say  positively  that  such 
evidence  might  not  be  properly  rejected  on  the 
ground  that  a  proceeding  at  Nisi  Prius  ought  to 
be  restrained  within  practicable  limits,  though  I 
am  not  prepared  to  decide  that  it  might  be 
properly  so  rejected,  and  I  do  not  think  it  neces- 
sary to  decide  this  point.  For  I  think  that  there 
ought  to  be  a  new  trial,  even  though  I  agreed  with 
what  I  understand  to  be  the  opinion  of  the  whole 
Court  of  Appeal,  that  evidence  was  on  the  objec- 
tion of  the  appellants  (defendants  below)  rejected 
which  ought  to  have  been  received,  and  that  a 
good  deal  of  evidence  which  might  have  been 
brought  forward  on  their  behalf  was  not  produced. 
If  I  thought  that  the  objection  of  the  appellants 

Erevented  the  reception  of  evidence  whicn  would 
ave  made  the  verdict  satisfactory,  I  should  have 
to  consider  the  grround  given  by  Cotton,  L.  J., 
who  says  that  those  who  caused  the  verdict  to  be 
not  satisfactory  ought  not  to  have  a  new  trial 
unless  they  pay  the  costs  occasioned  by  their 
objection.  I  do  not  mean  to  decide  that  this  prin- 
ciple should  always  be  decisive,  but  only  that 
where  the  facts  raise  such  a  point;  it  seems  to  me, 
as  at  present  advised,  an  element  to  be  taken  into 
account  by  the  court  in  exercising  their  discretion. 
But  I  think  that  if  the  objection  had  not  been 
made,  and  the  evidence  as  to  the  statistics  around 
Stock  well  and  Homer  ton  had  been  received,  it 
would  almost  to  a  certainty  have  been  even  more 
open  to  the  objection  that  it  was  not  sufficiently 
investigated  than  the  evidence  actually  given, 
and,  if  so,  instead  of  making  the  verdict  satis- 
factory it  would  have  added  another  reason  for 
thinking  it  not  satisfactory.  So  thinking,  I  am 
obliged  to  differ  from  the  majority  of  the  Court 
of  Appeal.    I  think  that  this  condition  ought  not 


to  have  been  imposed,  and  conse<][nently  that  the 
order  of  the  Queen's  Bench  Division  should  ba 
restored. 

Lord  Watson. — My  Lords :  I  also  am  of  opinion 
that  there  ought  to  be  a  new  trial  in  this  case. 
The  learned  judge  who  presided  at  the  trial  sab- 
mitted   six  different  questions  to  the  jury,  but 
these  in  reality  raised  only  two  issues  of  fact,  the 
first  being  whether  the  hospital,  under  careful 
and  skilful  management,  was  in  itself  a  nuisance 
to  each  of  the  respondents,  and  the  second  whether 
there  had  been  such  defects  in  the  management 
of  the  appellants  as  to  occasion  nuisance  to  the 
respondents,  or  one  or  more  of  them.    Upon  both 
issues  the  jury  found  in  favour  of  each  and  all  of 
the  respondents.     The  two  issues  thus  affirmed 
by  the  jury  are  quite  independent  of  each  other. 
No  real  danger,  which  is  capable  of  being  ob- 
viated by  skilful  management,  can  be  attributed 
to  the  mere  existence  of  the  hospital,  but  risks  of 
infection  to  the  neighbourhood,  inseparable  from 
a   collective  mass  of  small -pox  patients   within 
its  walls,  if  such  there  be,  may  be  aggravated, 
and  other  real   perils  may  be   created,  by  want 
of  proper  and  reasonable  care  on  the  part  of  the 
managers.    Had  the  second  been  the  onlv  issue 
submitted  to   the   jury,  I   should  have  doubted 
whether  a  finding  in  favour  of  any  one  of  the 
respondents  would  have  been  satisfactory,  but  I 
should  have  had  little  hesitation  in  holding  that 
the  indiscriminate  finding  of  the  jury  in  favour  of 
all   the  respondents   was  not  warranted  by  the 
evidence,  and  consequently  that  there  must  be  a 
new   trial.      It   so   happens,  however,  that   the 
verdict  of  the  jury  upon  the  first  issue,  if  it  be 
allowed  to  stand,  is  sufficient  for   the   purposes 
of  the  respondents,  and  will  entitle  them  to  a  more 
sweeping  and  effective  remedy  than  they  could  de- 
mand under  the  second  issue,  being  nothing  less 
than  the   suppression  of   the  present   hospital ; 
and  the  unsatisfactory  character  of  their  findings 
upon  the  second  issue,  whilst  it  may  suggest  a 
doubt  as  to  the  discrimination  exercised  by  the 
jury  in  dealing  with  somewhat  imperfect  evidence, 
in  a  case  of  extreme  nicety,  does  not  of  itself 
afford  a  sufficient  good  ground  for  setting  aside 
that  verdict.     It  is  therefore  necessary  to  oon* 
sider  upon  its  own  merits  the  verdict  of  the  jury 
upon  tho  first  issue,  which  raises  a  question  of 
great  and    general   importance.      Whether  the 
hospital  at  Hampstead  was  or  was  not  conducted 
with  reasonable  care  and  skill  is  a  matter  with 
which  the  appellants  and  respondents  are  chiefly, 
if   not  solely,  concerned.      Whether  that   or  a 
similar  hospital  must,  even  with  the  best  of  man- 
agement,   necessarily  occasion   nuisance   to    its 
neighbourhood,  is    a   question   which   concerns 
many  besides  the  present  litigants ;  and  the  con- 
sequences of  the  verdict  would  probably  extend 
to  rights  and  interests,  public  and  private,  in  all 
large    centres    of     population    throughout    the 
kingdom.    These  appear  to  me  to  be  considera- 
tions which  ought  not  to  be  disregarded  in  con- 
sidering whether  there  ought  to  be  a  new  trial 
in  the  present  case.     In  determining  whether 
there  shall  be  a  new  trial,  the  real  function  of  the 
court  is  to  see  that  no  injustice  is  done,  and'  it  is 
my  opinion  that,  in  a  case  like  the  present,  the 
court  is  entitled,  if  not  bound,  to  look  beyond 
the  interests  of  the  litigants.    As  between  them, 
if  no  other  interests  were  involved,  ib  might  be 
doing  full  justice  to  allow  a  verdict  to  become 
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final,  although   the  merits  of  their  controverBy 
had  not  been  satisfactorily  or  sufficiently  investi- 
gated.   On  the  other  hand,  the  materials  laid  by 
them  before  the  jury  may  be  so  incomplete  and 
insufficient  that  the  verdict  must  of  necessity  be 
unsatisfactory,  not  merely  because  the   litigant 
parties  have  failed  duly  to  investigate  the  case, 
but  because  it  may  seriously  prejudice  the  rights  of 
others  who  were  not  parties  to  the  investigation. 
Being  of  opinion  that  the  verdict  must  bo  assumed 
to  rest  mainly  if  not  wholly  upon  certain  facts 
immediately  connected  with  Hampstead  Hospital, 
which  the  jury  must  have  held  to  be  established 
by  the  evidence,  I  agree  with  your  Lordships  in 
thinking  that  the  evidence  bearing  upon  these 
facts  is  in  some  respects  so  incomplete  that  the 
verdict  founded  upon  it  cannot  be  satisfactory, 
and,  upon  this  part  of  the  case,  I  shall  not  venture 
to  repeat  what  has  already  been  so  well  said  by 
joar  Lordships.    In  regara  to  the  evidence  bear- 
iog  upon  the  Stock  well  and  Homerton  Hospitals, 
which  was  tendered  by  the  respondents  and  rejected 
by  the  presiding  judge,  I  have  felt  more  difficulty 
than  some  of  your  Lordships.    I  do  not  for  a 
moment  doubt  that  collateral  evidence  of  that 
description    is,    subject    to    certain    conditions, 
receivable.    In  the  Scotch  case  of  Hamilion  v. 
Tennant  and  Co.  (1  Bob.  821),  where  the  discharge 
of  gaseous  matter  from  the  chimney  of  a  chemi- 
cal work  was  complained  of  as  a  nuisance  by  the 
proprietor  of  land  in  its  vicinity,  Lord  Gottenham 
held  that  the  effect  of  the  discharge  upon  other 
properties  in  the  neighbourhood  was  legitimate 
matter  of  inquiry ;  and  I  apprehend  that,  on  the 
same  principle,  evidence  of  the  effect  of  similar 
discharges  from  other  chimneys  would  have  been 
admissible.     Still,  there  appears  to  me  to  be  an 
appreciable  distinction  between  evidence  having  a 
direct  relation  to  the  principal  question  in  dispute 
and  evidence  relating  to  collateral  facts,  which 
will,  if  established,  tend  to  elucidate  that  question. 
It  is  the  right  of  the  party  tendering  it  to  have 
evidence  of  the  former  kind  admitted,  irrespeo* 
live  of  its  amount  or  weight,  these  remaining  for 
consideration  when  his  case  is  closed ;  but  I  am 
not  prepared  to  hold  that  he  has  the  same  abso- 
lute right  when  he  tenders    evidence  of   facts 
collateral  to  the  main  issue.     In  order  to  entitle 
him  to  give  such  evidence,  he  must,  in  the  first 
instance,  satisfy  the  court  that  the  collateral  fact 
which  he  proposes  to  prove  will,  when  established, 
be  capable  ot  affording  a  reasonable  presumption 
or  inference  as  to  the  matter  in  dispute ;  and  I 
am  disposed  to  hold  that  he  is  also  bound  to 
satisfy  the  court  that  the  evidence  which  he  is 
prepared  to  adduce  will  be  reasonably  conclusive, 
and  will  not  raise  a  difficult  and  doubtful  con- 
troversy of  precisely  the  same  kind  as  that  which 
the  jury  have  to  determine.    It  appears  to  me 
that  it  might  lead  to  unfortunate  results  if  the 
coart  had  not   the  power  to   reject   evidence  of 
collateral  fact  which  does  not  satisfy  both  of  the 
conditions  which  I  have  endeavoured  to  indicate. 
If  it  be  the  right  of  a  litigant  to  offer  just  as 
moch  or  as  little  testimony  as  he  thinks  fit  in 
BQpport  of  an  alleged  collateral  fact,  which  would 
admittedly  be  usefi\l  if  proved,  then  it  must  be 
his  right  to  submit  to  the  jury  any  number  of 
isBues  precisely  similar  to  that  which  they  are 
empanelled  to  try,  and  to  support  these  bj  proof 
far  more  unsatisfactory  than  the  evidence  bearing 
directly  upon  the  leading  issue.    Upon  this  point, 


the   case   of   FouUces  v.  Ohadd    (3   Doug.    157) 
appears  to  me  to  be  an  authority  deserving  of 
consideration.      The  question  of  fact  which  had 
been  sent  for  trial  was,  whether  the  silting  np  of  a 
harbour  was  due  to  the  erection  and  maintenance 
of  an  embankment  by  which  the  tidal  water  had 
been  confined  within  narrower  limits.      One  point 
adjudged  was  that  the  opinion  of  skilled  engineers 
was  competent  evidence ;  but  it  was  also  decided 
that,  whilst  collateral  evidence  as  to  the  silting 
action  of  the  tide  in  the  case  of  harbours  where 
there  were  no  embankments  was  admissible,  such 
evidence  as  to  harbours  where  there  were  embank- 
ments was  inadmissible.     The  ratio  assigned  for 
the  decision  was,  that  to  admit  the  evidence  would 
be  to  resolve  litem  lite,  which,  in  my  opinion,  can 
only  signify  that  Lord  Mansfield  and  the  other 
learned  judges  of  the  King's  Bench  thought  that 
the  action  of  the  tide  upon  alluvial  matters  could 
in  the  one  case  be  satisfactorily  investigated,  and 
that  in  the  other  the  evidence  as  to  the  effects  of 
an  embankment  in  aggravating  silt  would  give 
rise  to  controversies  as  doubtful  as  that  involved 
in  the  issue  before  the  jury.    I  am  not,  however, 
in  a  position  to  hold  that  the  local  statistics,  with 
regard  to  Stockwell  and  Homerton,   which  the 
respondents  proposed  to  put  in,  ought  to  have 
been  rejected.    The  fact  that  the  disease  is  found 
to  be  prevalent  in  dwelling-houses  near  to  a  small- 
pox hospital,  and  not  obviously  exposed  to  other 
sources  of  contagion,  would,  if  established,  tend 
to  elucidate  the  first  issue;  and  it  may  be  that 
these    statistics    were    such   as   to    show    tbac 
the    localities    affected    were    in    that   position. 
In     that    case,     the    evidence    tendered  could 
not    be   characterised   as    an    attempt   to  illus- 
trate ohscurum   per    ohseuriug.     Holding    these 
views,  I  should  prefer,  for  my  own  part,  not  to 
decide  anything  as  to  the  admissibility  of  the 
evidence  in  question,  leaving  it  to  the  respondents 
to  tender  it  anew,  in  such  shape  as  they  may  be 
advised.    I  have  only  to  say,  in  coDclusion,  that  I 
have  been  unable  to  appreciate  the  grounds  upon 
which  the  majority  of  the  Lords  Justices  made 
their  order  for  a  new  trial  conditional  upon  pay- 
ment of  the  costs  of  the  former  trial,  by  the 
respondents,  within  a  limited  time.    In  a  case  like 
the  present,  of  novelty  and  difficulty,  and  involv- 
ing extensive  inquiry  into  local  facts  and  statistics, 
I  do  not  think  it  can  be  imputed  as  matter  of 
blamo  to  either  party  that  the  evidence  was  not  so 
complete  as  to  afford  materials  for  a  satisfactory 
verdict.  And  even  if  I  had  been  clearly  of  opinion 
that  the  statistics  with  regard  to  Stockwell  and 
Homerton  ought  to  have  been  received,  I  should 
not  have  thought  that  taking  an  objection  to  the 
reception  of  evidence,  in  conformity  with    the 
already  expressed  opinion  of  the  presiding  judge, 
was  conduct  desorving  of  the  penalty  which  was 
attached  to  it  by  the  Court  of  Appeal. 

Judgment  of  the  Court  of  Appeal  reversed. 
Order  of  the  Queen's  Bench  Division 
restored. 

Solicitors  for  the  appellants.  Few  and  Co. 

Solicitors  for  the  respondents,  Bompas,  Bischoff, 
and  Dodgson. 
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Sttpxratt  Court  of  liiMcate. 

♦ — 

HIGH    COURT   OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

March  31  and  April  1, 1882. 

(Before  Mathew  and  Cave,  J  J.) 

The  Otebseebs  of  the  Poob  of  the  Township  of 
Cbobltov-upoh-Medlock  v.  The  Guaadiavs  of 
THE  Poor  of  the  Choblton  Union  and  The 
Ovebseers  of  the  Poob  of  the  Township  of 
Ardwick.  (a) 

Poor  rate — Buildings  occupied  hy  corporations  for 
public  purposes — Restriction  on  profits — Bate- 
able  value. 

Where  premises  do  not  come  into  the  market  to  be 
let  to  tenants,  but  are  occupied  by  public  bodies 
in  discharge  of  their  statutory  duties,  e.g.,  cor' 
vorations  and  school  boards,  who  are  restricted 
as  to  the  profits  to  be  derived  from  their  user  of 
the  premises,  the  gross  estimated  rental  and  rate- 
able  value  are  to  be  ascertained  by  finding  out 
what  a  tenant  unrestricted  as  to  charges  would 
give  as  rent  for  thepremises. 

The  Corporation  of  Worcester  v.  The  Droitwioh 
Union  (34  L.  T,  Bep,  N.  8.  288)  distinguished, 

Sfecul  case  stated  by  consent  by  order  of  North, 
J.,  pnrsaant  to  12  &  13  Vict.  c.  45,  s.  II,  for  the 
opinion  of  the  court  as  follows : 

Appellants  are  the  overseers  of  the  poor  of  the 
township  of  Cfaorlton-npon-Medlock,  m  the  city 
of  Manchester  and  within  the  Chorlton  Union. 

BespondentB  are  the  guardians  of  the  poor  of 
the  Chorlton  Union  and  the  overseers  of  the 
poor  of  the  township  of  Ardwick,  also  in  the  said 
city  and  union. 

The  said  city  comprises  six  townships. 

The  said  union  comprises  twelve  townships, 
three  of  which  are  within  the  city. 

In  conformity  with  the  provisions  of  25  &  26 
Yict.  o.  103,  s.  32,  notice  of  appeal  to  General 
Quarter  Sessions  of  Hundred  of  Salford  was 
given  by  the  appellants  on  the  2nd  Fob.  1882 
against  the  valuation  list  of  the  said  respondent 
township,  as  confirmed  by  the  respondent  assess- . 
ment  committee,  on  the  following  grounds : 
*'  That  the  rateable  hereditaments  comprised  in 
such  valuation  are  valued  at  sums  less  than  the 
annual  rateable  value  thereof,  to  wit,  the  Mayfield 
baths  and  laundries  situated  in  Stove-street,  and 
the  board  schools  situate  in  Armitage*street,  in 
the  respondent  township." 

*The  question  for  the  opinion  of  the  court  is  by 
what  process  the  gross  estimated  rental  and  rate- 
able value  are  to  be  ascertained  in  the  case  of 
tenements  which  do  not  come  into  the  market  for 
the  purpose  of  being  let  to  tenants,  such  as  those 
buildings  occupied  by  municipal  corporations, 
guardians  of  the  poor,  and  school  boards  for  public 
purposes  in  discharge  of  their  respective  statutory 
duties. 

Under  the  provisions  of  various  Baths  and 
Washhouses  Acts,  the  corporation  purchased  in 
1878  the  said  Mayfield  Baths  and  Laundries  from 
a  private  company  for  the  sum  of  8528Z.  I2s.  8d,, 
and  since  that  date  have  expended  a  further  sum 
of  I0,84>6L  139.  3c2.  upon  the  premises. 

(a)  Reported  by  W.  J.  Smith,  Esq.,  Barrister-at-Law. 


By  the  same  Acts  maximum  charges  were  fixed 
which  the  corporation  were  empowered  to  make 
for  the  user  of  the  baths  and  laundries  by  the 
public. 

From  the  31st  Aug.  1880  to  the  31st  Aug.  1881 
there  was  a  loss  in  the  working  of  the  baths  and 
laundries  to  be  made  up  out  of  the  poor  rate  of 
531L  10«.  lOd. 

If  the  charges  were  increased  the  number  of 
persons  frequenting  the  baths  and  laundries  woold 
probably  diminish  in  a  corresponding  ratio. 

Profit  in  the  commercial  sense  cannot  be  made 
by  a  tenant  at  the  baths  and  laundries. 

Any  loss  which  may  arise  in  the  occupation  and 
carrying  on  of  the  baths  and  laundries  by  the 
corporation  is  made  up  by  a  charge  upon  the  poor 
rate  and  equally  distributed  according  to  rateable 
value  over  all  the  townships  within  the  city. 

The  corporation  pay  to  the  owners  of  the  land, 
the  site  of  the  baths  and  laundries,  the  sum  of 
892. 17«.  6(2.  The  fair  annual  value  or  rent  for  the 
said  land  is  I03L  The  annual  cost  of  repairs  and 
insurance  is  80L 

If  the  baths  and  laundries  were  now  in  the 
market  to  be  let  to  a  tenant  as  baths  and  laundries 
subject  to  the  restrictions  imposed  by  statute,  a 
tenant  could  not  be  found  who  would  be  willing  to 
take  them. 

The  said  premises  are  capable  of  being  put  to 
other  uses,  and  if  they  were  now  in  the  market  to 
be  let  to  a  tenant  unfettered  and  unrestricted  to 
be  used  as  baths  and  laundries,  or  for  any  other 
purpose,  a  tenant  could  be  found  who  would  be 
willing  to  take  them. 

The  said  baths  and  laundries  could  not  now  be 
erected  by  a  contractor  for  a  less  sum  than  17,000L 
If  a  contractor  purchased  the  land,  and  erected 
the  baths  and  washhouses  he  would  require  to  be 
paid  an  annual  rental  of  11681. 

If  the  corporation  were  in  the  market  to  rent 
premises  suitable  for  use  as  baths  and  laundries, 
such  accommodation  as  is  provided  by  the  said 
baths  and  laundries  could  not  be  obtained  by  the 
said  corporation  for  a  less  rent  than  1150L 

As  regards  the  board  schools,  the  School  Board 
for  the  City  of  Manchester,  under  the  powers  and 
provisions  of  the  Elementary  Education  Act  (33 
&  34  Yict.  c.  75),  purchased  in  1878  the  land,  the 
site  of  the  said  schools,  for  a  sum  of  2234Z.  5«.  3<2., 
and  erected  thereon  the  said  school  buildings  at  a 
further  cost  of  89452.  17s. 

The  schools  are  frequented  by  children  of  any 
class,  who  receive  instruction  at  certain  fees  fixed 
by  the  school  board  under  the  powers  given  by 
sect.  17  of  the  Act. 

The  Education  Department  limits  the  fee  to  be 
charged  to  scholars  to  9d.  per  week. 

Profit  in  the  commercial  sense  cannot  be  made 
by  a  tenant  at  the  schools. 

Any  loss  which  may  arise  in  the  ooonpation  of 
the  schools  by  the  school  board  is  made  up  by  a 
charge  upon  the  poor  rate,  and  equally  distributed 
according  to  rateable  value  over  all  the  townships 
within  the  city. 

The  loss  during  one  year,  1881,  amounted  to 
71.  bs,  Sd, 

The  fair  annual  rent  of  the  land  is  90Z. 

The  average  annual  cost  of  repairs  and  in- 
surance is  46^ 

If  the  schools  were  now  in  the  market  to  be 
let  to  a  tenant  as  schools  snbjeot  to  the  restric- 
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tions  imposed  by  stafente,  a  tenant  oonld  not  be 
foond  who  would  be  willing  to  take  them. 

The  said  premises  are  capable  of  being  pat  to 
other  uses,  and  if  thej  were  now  in  the  market  to 
be  let  to  a  tenant  unfettered  and  nnrestrioted  to 
be  nsed  for  any  purpose,  a  tenant  could  be  found 
who  would  be  willing  to  take  them. 

The  schools  could  not  now  be  erected  by  a  con- 
tractor for  less  than  80002. 

K  a  contractor  purchased  the  land  and  erected 
the  schools  he  would  reauire  and  reasonably  expect 
an  annual  rental  of  620t. 

If  the  school  board  were  in  the  market  to  rent 
premises  suitable  for  use  as  schools,  such  accom- 
modatiou  as  is  proTided  by  the  said  schools  could 
not  be  obtained  at  a  less  rent  than  6202. 

Four  methods  of  arriving  at  the  gross  estimated 
rental  and  rateable  value  were  then  proposed  for 
the  opinion  of  the  court,  and  amounts  were  agreed 
upon  as  the  gross  estimated  rental  and  rateable 
value  respectively,  as  regards  each  of  the 
methods. 

1.  By  calculating  the  annual  interest  upon  the 
money  expended  in  the  purchase  or  erection  of 
the  premises,  and  deducting  the  annual  sum 
expended  in  repairs,  insurance,  &o. 

2.  By  finding  what  a  contractor  would  require 
as  rent  for  the  said  premises. 

3.  By  finding  what  a  tenant  unrestricted  as  to 
charges  would  give  as  rent  for  the  premises  to  be 
used  as  baths,  laundries,  or  schools. 

4.  By  finding  the  profit  which  the  corporation 
or  school  board  respectively  makes  or  can 
make  by  its  occupation  of  the  said  premises. 

Hapaood^  Q.G.  (Mecidowa  WhiUt  Q.G.,  and  Oog^ 
hiU  with  him)  for  the  appellants. 

Addison,  Q.G.  (0.  A.  Eu89bU  with  him)  for  the 
respondent  guardians. 

SmyUf,  for  the  respondent  overseers,  relied 
upon 

The  Mc^oYy  ^e.,  of  WorceHer,  v.  The  Aeaetement 
Committee  of  the  Droitwieh  Union,  dl  L.  T.  Bep. 
N.  S.  288  ;  2  Ex.  Div.  49. 

Mathbw,  J. — I  think  our  judgment  must  be  for 
the  appellsjits.  The  correct  mode  of  estimating 
the  rateable  value  is  by  the  third  of  the  methods 
stated  in  the  case,  that  is  by  finding  out  what 
would  be  given  by  a  tenant  as  rent  for  the 
premises ;  in  other  words,  by  the  ordinary  prin- 
ciple of  what  they  would  be  worth  to  a  hypo- 
thetical tenant.  It  is  said,  however,  that  as  re- 
gards this  particular  property  there  is  no  rateable 
value,  because  under  the  particular  enactments 
referred  to  in  the  case,  the  premises  have  been 
released  from  rateability.  In  order  to  decide  this 
we  must  have  regard  to  all  the  circumstances. 
It  is  said  on  the  one  side  that  the  case  of  The 
Oorporatum  of  Woreesi&r  v.  The  Droitwieh  Union 
(M  8up.)  applies,  and  on  the  other  hand  that  it 
does  not.  In  that  case  it  is  dear  that  the  Act  of 
Parliament  imposed  fetters  on  the  land  itself, 
which  rendered  it  impossible  to  make  use  of  it 
for  any  other  purpose;  but  in  the  present  case 
the  property  had  a  rateable  value  up  to  the  time 
when  it  was  acquired  by  the  Corporation  of  Man- 
chester, and  I  am  unable  to  see  anything  in  the 
Act  which  leads  to  the  conclusion  that  it  has  been 
deprived  of  that  rateable  value.  It  is  quite  true 
that  the  corporation  are  unable  to  make  higher 
charges  than  the  Act  specifies,  and  that  their 
ability  to  make  greater  profits  is  thus  limited ; 


'  but  that  fact  does  not  indicate  that  the  assessment 
is  to  be  made  on  a  different  footing  from  that  upon 
which  assessments  are  made  all  over  the  kingdom. 
I  am  supported  in  mv  opinion  by  this  fact,  that  if 
the  Acts  under  which  the  corporation  make  use 
of  this  property  have  the  effect  the  respondents 
contend  for,  the  inhabitants  of  the  township  where 
the  property  lies  would  have  a  greater  burden 
cast  upon  them,  because  the  corporation  may 
select  what  locality  they  please,  and  thei)  throw 
upon  that  locality  a  greater  burden  of  rate  where 
there  is,  as  here,  a  deficit.  If  the  appellant's 
contention  be  well  founded  then,  if  there  be  any 
deficit  on  account  of  the  baths,  washhouses,  and 
schools,  it  will  be  made  up  out  of  the  rate  of  all 
the  townships.  I  think  for  these  reasons  that  the 
Droitioich  case  does  not  apply,  and  that  this  pro- 
perty is  rateable. 

Gave,  J. — I  am  of  the  same  opinion.  To  obtain 
the  gross  and  the  rateable  value  of  any  premises, 
you  must  take  them  as  they  stand,  and  ask  what 
rent  the  owner  could  obtain  in  the  market  if  he 
wished  to  let  them.  If  there  is  a  restriction  on 
the  use  of  the  tenement,  the  market  value  would, 
of  course,  be  affected  by  it ;  but,  where  there  is 
simply  a  restriction  on  the  use  that  a  particular 
tenant  may  make  of  it,  I  think  that  should  be 
disreg^urded,  except  in  the  case  where  the  assess- 
ment is  based  on  the  amount  of  profit  made.  As 
to  the  first  suggested  method  of  arriving  at  the 
rateable  value,  where  there  is  a  substantial  de- 
mand and  supply,  and  the  premises  are  fit  and 
proper  for  the  purposes  for  which  they  are  re- 
quired, it  may  not  be  an  unfair  way  of  ascertain- 
ing the  gross  estimated  rental  The  second  qiode 
suggested  never  can  be  correct,  but  the  third 
shows  clearlv,  in  my  opinion,  how  the  ^oss  esti* 
mated  rental  and  rateable  value  should  be  found. 
The  fourth  is  the  right  mode  where  the  premises 
are  of  no  value  except  for  certain  restricted  pur- 
poses, or  of  greater  value  when  used  for.  those 
furposes  than  for  any  other  ordinary  purposes, 
t  would  be  correct  in  this  latter  case  to  take  the 
gross  profits,  and  then,  by  taking  the  deductions, 
which  I  need  not  go  into,  the  rateable  value 
could  be  arrived  at.  ont  this  does  not  arise  here, 
because,  undoubtedly,  the  premises  would  be  of 
greater  value  if  there  were  no  restrictions  upon 
the  profits,  and  the  market  value  is  clearly  ascer- 
tainable by  the  third  mode  submitted. 

Appeal  aUowed. 

Solicitors  for  appellants,  Bower  and  Ootton,  for 
Lyne,  Manchester. 

Solicitors  for  the  respondent  union,  Cheater  and 
Co.,  for  Orofton,  Manchester. 

Solicitors  for  the  respondent  overseers,  Lay  ton 
and  JaogtMt,  for  Lings,  Manchester. 


Monday,  April  3, 1882. 

(Before  Mathew  and  Gave,  JJ.) 

The  Newfobt  Urban  Sahitart  Authobitt  v. 

Gbaham.  (a) 

Fiiblie  Health  Act  1875 — Houeee  "  adjoining  or 
abutting'*  on  a  street — J^o  access  to  street — 38  Sf 
39  Vict.  c.  55,  s,  150. 

The  hack  premises  of  respondents  houses  were 
divided  by  a  waUfrom  the  street.  There  was  no 
access  from  the  houses  to  the  slrekt,  the  level  of 

(a)  fieported  by  W.  J.  SMiTHf  Esq.,  Barrlster-at-Law.) 
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which  was  five  feet  lower  than  that  of  the 
houees. 
Held,  that  the  houses  adjoined  or  abutted  on  the 
street  vnthin  the  meaning  of  sect.  150  of  the 
Publin  Health  Act  1875,  and  that  the  respondent 
was  liable  to  pay  his  proportion  of  paving,  Sfo,, 
the  street. 

Case  stated  by  Jastices  of  Monmonth  ander  20  & 
21  Vict.  c.  43,  8.  2. 

The  case  so  far  as  is  material  was  as  follows : — A 
complaint  was  made  before  the  jastices  of  Mon- 
mouth against  Bobert  Graham,  the  respondent, 
for  nonpayment  of  19Z.  79. 10(2.  and  interest,  dne 
as  his  proportion  of  the  expenses  incurred  by  the 
Urban  Sanitary  Authority  of  Newport,  in  paving, 
channelling,  and  other  works  done  upon  St.  JuUan- 
street,  in  that  borough,  under  sect.  150  of  the 
Public  Health  Act  1875  (38  &  39  Vict.  o.  55). 

The  respondent  is  the  owner  of  the  houses  No. 
32, 33,  ana  34,  York-place,  which  have  open  yards 
behind  them,  and  are  bounded  by  a  stone  wall 
about  twelve  feet  high  which  separates  them*  from 
St.  Julian-street.  There  is  no  door  in  this  wall, 
or  any  access  to  St.  Julian-street. 

If  Tork-place  weie  to  be  paved  the  respondents' 
property  would  have  to  bear  its  share. 

It  was  contended  for  the  respondent:  (1)  That 
his  property  derived  all  street  advantages  of  access, 
lighting,  postal  matters,  channelling,  and  sewer- 
ing from  the  front  of  the  houses  in  York- place. 
(2)  That  the  boundary  wall  at  the  back  of  the 
respondent's  property  separates  and  divides  it 
entirely  from  St.  Julian -street,  and  the  level  of 
the  ground  at  the  back  is  about  five  feet  above 
the  level  of  Sc.  Julian- street.  (3)  That  the  houses 
in  that  street  have  been  on  one  side  built  up  to 
and  adjoin  the  said  boundary  wall,  and  on  the 
other  side  to  within  a  few  feet  thereof.  (4)  That 
if  the  urban  authority  should  call  upon  the  owners 
in  York-place  to  pave,  &c.,  the  respondent  would 
have  to  pay  his  share  for  these  improvements  at 
the  front  of  his  houses.  (5)  That  there  was  no 
access  direct  or  indirect  to  or  from  the  said  houses 
into  St.  Julian -street.  (6)  That  the  houses  did 
not  "abut"  upon  St.  Julian-street  within  the 
meaning;  of  the  Public  Health  Act  1875. 

The  justices  decided  in  favour  of  the  respon- 
dent, and  dismissed  the  complaint. 

The  question  for  the  opinion  of  the  court  was 
whether  the  respondent  under  the  above  circum- 
stances was  liable  to  pay  the  amount  claimed. 

W.  Graham  for  the  appellants. — The  real  ques- 
tion to  be  decided  is,  whether  the  fact  that  there 
is  no  access  from  the  respondent's  property  to 
the  street  upon  which  the  works  were  done  frees 
him  from  liability  to  contribute  to  the  cost.  The 
case  relied  on  by  the  other  side  is  The  London 
School  Board  v.  St.  Mary,  Islington  (33  L.  T. 
Bep.  N.  S.  504 ;  1  Q.  B.  Div.  65),  but  that  case  is 
in  fact  no  authority,  because  there  was  access 
from  the  house  there  in  question  to  the  road. 
Anyone  who  went  to  the  house  used  the  street. 
He  also  cited 

Mayor  f  <f*c.,  of  Manchester  v.  Chapman  ^  18  L.  T.  Bep. 

N.  S.  640 ;  37  L.  J.  173,  M.  C. ; 
Ueg,  v.  Newport  Local  Board,  32  L.  J.  97,  M.  C. ; 
London  and  North-Western  B^ilway  Company  v. 

8t.  Pancras  Vestry,  17  L.  T.  Eop.  N.  S.  654. 

Howard  Smith  for  the  respondent. — The  test  of 
liability  to  contribute  is  beneficial  access,  and 
here  there  is  none.  In  The  London  School  Board 
Y.  St.  Mary,  Islington  {ubi  sup.),  Cockbum,  C.  J., 


after  remarking  that  the  justice  and  equity  of 
the  case  must  be  looked  to,  says :  "  That  being  ao, 
it  matters  nothing  in  point  of  the  justice  of  the 
case  that  the  house,  instead  of  actually  fronting 
the  street,  stands  in  the  rear  of  the  street,  if  it 
has  its  access  from  the  street.  It  is  the  benefit 
of  access  to  the  premises  which  must  be  supposed 
to  bo  the  foundation  of  the  liability  which  the 
Legislature  thinks  fit  to  impose."  I  rely  on  this 
dictum. 

Mathew,  J. — ^The  Act  says  that  the  owners  or 
occupiers  of  the  premises  "  fronting,  adjoining,  or 
abutting  on  such  parts  thereof  as  may  require 
to  be  severed,'*  etc.,  are  liable  either  to  execute 
the  works  themselves  or  to  contribute  to  the  ex- 
penses. It  is  impossible  to  say  that  the  respon- 
dent's property  does  not  adjoin  or  abut,  for  in 
point  of  fact  it  does  both,  and  therefore  he  is 
liable,  and  the  appeal  must  be  allowed. 

Gave.  J.  concurred.  ^^^j  ^j^,^ 

Solicitors  for  the  appellants.  Cole  and  Jackson. 
Solicitors  for  the  respondent,  Baw  and  Co. 


Saturday,  May  22, 1882. 

(Before  Manisty  and  Watkin  Williams,  JJ.) 

The  Local  Board  of  Bezlet  v.  The  West  Kent 
Main  Seweeagb  Board,  (a) 

Arbitration — Local  Oovernme^it  Board — Power  of 
board  to  state  a  special  case — Befei'enee  by  con^ 
sent — Common  Law  Procedure  Act  1854  (17  <S" 
18  Vict.  c.  125),  s.  5 — Compulsory  reference — 38 
^  39  Vict,  c  163,  s.  93. 

Tlie  Act  of  Parliament  by  which  a  sewerage  board 
was  incorporated  provided  that  all  controversies 
between  the  board  and  any  constituent  authority 
should  be  referred  to  the  Local  Qovemment  Board, 
whose  decision  thereon  should  be  final  and  con- 
elusive. 

Disputes  having  arisen  between  the  plaintiffs  and 
defendants  during  certain  sewerage  operations 
conducted  by  tlie  defendants  in  the  plaintiffs*  dis" 
trict,  the  same  were  referred  to  the  Local  Govern' 
ment  Board,  who  stated  a  case  for  the  opinion  of 
the  court. 

Held,  thai  there  was  no  power  to  state  a  special  case, 
the  reference  not  having  been  by  consent  of  the 
parties  within  the  meaning  of  sect.  5  of  the 
Common  Law  Procedure  Act. 

This  was  a  case  stated  by  the  Local  Grovernment 
Board  for  the  opinion  of  the  court,  of  which  the 
following  are  the  material  parts : — 

The  plaintiffs  were,  by  virtue  of  the  Public 
Health  Act  lb75  and  other  Acts^  constituted  the 
surveyors  of  the  high  roads  within  the  district  o 
Bexley.  The  defendants,  the  West  Kent  Main 
Sewerage  Board,  were  incorporated  under  and  by 
virtue  of  an  Act  of  Parliament  of  38  &  39  Yict.  o. 
163,  entitled  the  West  Kent  Main  Sewerage  Act 
1875,  for  the  purpose  of  constructing  a  sewer  and 
other  drainage  works  in  certain  districts,  amongst 
others  the  parish  of  Bexley.  By  sect.  8  of  the  Act 
it  is  provided  that  the  sewerage  board,  in  making 
their  sewer  and  filtering  bed,  may  from  time  to 
time,  so  far  as  they  find  it  necessary  or  convenient 
for  eifecting  the  objects  of  the  works,  break  up, 
cross  over  or  under,  or  stop  up  temporarily  or 
permanently,  any  street,  highway,  path,  sewer, 

(a)  Reported  by  Dunlop  Hill,  Esq.,  Barrister-At-lAw. 
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dRdn»  oreok,  and  wfttorooona^  and  any  pipe  or  ) 
tube  fbr  water,  gu,  telegraph,  or  other  parpoaea, 
doing  ao  little  damaoe  aa  may  be,  and  making 
coippapaalaon  for  any  daniage  done. 

Whilat  oertaiii  aewerage  altentiona  and  improre- 
menta  were  being  effected  in  the  pariah  of  Bezley 
by  the  defendante»  certain  damage  was  done  to  the 
rada  by  the  carte  of  persona  with  whom  the 
defendanta  had  oontraoted  to  remove  the  aoil 
pending  the  operationa.  Damage  to  theroada  waa 
alao  committed  by  aeveral  other  meana,  the  parti- 
oolara  of  which,  for  the  pnrpoaea  of  thia  report,  it 
ia  nnneoeasary  to  aet  forth. 

The  plaintisa  having  made  a  claim  againat  the 
defendanto  for  compensation  under  the  above  sec- 
tion, the  defendante  diapnted  their  liability  to  pay 
any  anoh  compensation,  and  therenpon  the  mattera 
in  difference  stood  referred  to  the  Local  Govern- 
ment Board,  nnder  the  93rd  aection  of  the  above 
atetote,  the  38  A  99  Vict.  o.  163.  That  aection 
provided: 

Ezoept  M  in  this  Aot  expiesaly  provided,  if  at  any 
time  any  difference  arisee  between  the  board  on  i^e  one 
hand,  and  any  oonstitaent  authority  or  anthoriJieB,  or 
penoa  or  persons,  on  the  other  hand,  or  between  any  two 
oonstitiient  anthoritiea.  or  between  anv  constituent 
anthority  and  any  parisn  or  part  of  a  pariflh,  or  person  or 
persons,  respecting  any  assessment  oi  a  main  sewer  rate, 
or  any  injunction,  notioe,  or  any  determination  of  the 
boaxd,  or  any  controversy  or  other  matter  nnder  this  Aot, 
tfte  same  shall,  by  yirtae  of  this  Aot,  stand  referred  for 
deeision  to  the  Local  Government  Board,  whose  dedsiott 
thereon,  and  respecting  the  costs  of  tiie  reference,  shall 
be  bittdhig  and  condosive. 

The  Local  Gk>vemment  Board  having,  under 
their  aeal,  atetod  a  caae  for  the  opinion  cA  the 
ooart,  the  caae  now  came  on  for  argament. 

J7.  Tindcd  Atkinton  for  the  plaintiffa. 

£.  2f.  Bray  for  the  defendante. 

Oonnsel  having  opened  the  caae  on  behalf  of  the 
plaintiffs,  the  Oonrt  called  apon  him  to  show  what 
power  the  Local  Gk>vemment  Board  had  to  state  a 
case,  having  regard  to  aect.  93  of  38  &  39  Yicfc. 
cl63. 

H,  Tif^ddl  Aikinion. — It  ia  anbmitted  thia  is  an 
arbitration  by  consent,  and  ia  subject  to  the  pro- 
visions of  sect.  5  of  the  Common  Law  Procedure 
Act  1854.  That  aection  provides  that,  "  It  ahall 
be  lawful  for  the  arbitrator,  uptfn  any  compulaory 
reference  under  this  Act,  or  upon  any  r^erence  by 
consent  of  the  parties,  where  the  aubmission  ia  or 
may  be  made  a  rule  of  any  of  the  Superior  Oourto 
of  law  or  eiiuity  at  Weatminater,  if  he  ahall  think 
fit,  and  if  it  ia  not  provided  to  the  contrary,  to 
state  hie  award,  aa  to  the  whole  or  any  part  thereof, 
in  the  form  of  a  special  caae  for  the  opinion  of 
the  court ;  and  when  an  action  is  referred,  judg- 
ment, if  so  ordered,  may  be  entered  according  to 
the  opinion  of  the  court."  In  the  case  of  Be  The 
Dare  VaU&y  Railway  Oompa/n/^  (20  L.  T.  Bep.  N.  S. 
717 ;  L.  Bep.  4  Oh.  App.  554),  it  waa  held  by  Jamea, 
y.O.,  and  affirmed  by  the  Lords  Juaticeaon  appeal, 
that  the  provisions  of  the  Oommon  Law  Procedure 
Act,  1854,  with  regard  to  remitting  matters  to 
the  reconsideration  of  the  arbitrator,  and  enlarging 
the  time  for  making  the  award,  applied  to  references 
under  the  Lands  Ulauses  Act,  and  that  the  court 
had  jurisdiction  to  extend  the  time  for  making  the 
awara.  Beferenoes  under  the  Landa  Clauaea  Acta 
are  by  conaent  of  thepartiea ;  all  that  is  prohibited 
is  a  roference  to  any  other  arbitrator  than  the  one 
fixed  by  that  Act.  Here  alsoy  the  arbitrator  only 
Mie.  Gas.— YoL.  XTTT. 


is  fixed,  and  the  refbreBoe  is  by  consent  withta  ttie 
meaning  of  the  Oomrnon  Law  Procedure  Aot^ 
1854.  [WiLLiAics,  J.— Oan  it  be  aaid  that  there 
haa  been  any  submission  hereP]  In  Ex  parU 
Harper  (L.  Bep.  18  E(^.  539)  it  was  held  that 
the  reference  to  arbitration  of  a  queation  of  dia- 
puted  compenaation  purauant  to  aect.  25  of  the 
Landa  Olauaee  Consolidation  Act,  is  a  '*  submission 
to  arbitration  by  consent"  within  the  meaning  ot 
the  17th  aection  of  the  Oommon  Law  Procedure 
Act,  and  the  aubmiaaion  may  be  made  a  rule  of 
court.  In  Bhodes  v.  The  Airedale  DraiitMge  Oom' 
missioners  (31  L.  T.  Bep.  N.  S.  59 ;  35  L.  T.  Bep. 
N.  S.  46 ;  1 0.  P.  Div.402),  the  Gourtof  Appeal  held 
that  the  umpire  in  the  arbitration  nnder  tne  Landa 
Olauaea  Act,  in  which  each  party  had  appointed 
an  arbitrator,  had  power  to  make  hia  award  in  the 
form  of  a  special  caae  for  the  opinion  of  a  Superior 
Gourt.  The  ground  of  that  deciaion  waa  that  the 
appointment  of  the  arbitrator  waa,  by  the  terms 
of  aect.  25  of  the  Landa  Glauaea  Act,  a  aubmiaaion 
to  arbitration  on  the  part  of  the  part^  by  whom 
the  same  was  made^  and  that  the  arbitration  was* 
therefore,  an  arbitration  by  consent  within  sect.  5 
of  the  Gommon  Law  Procedure  Act.  This  is  a 
private  Act,  and  is  therefore  in  the  nature  of  aa 
agreement,  and  so  constitutes  a  submission. 

B.  M.  Bray,  for  the  defendanta,  also  argued  in 
favour  of  the  power  of  tiie  board  to  atote  a  case. 

Manistt,  J. — ^lam  of  opinion,  upon  the  oonatruo- 
tion  of  the  93rd  section  of  the  West  Kent  Draina^ 
Act,  1875,  that  there  is  no  power  to  stote  this 
special  case.  That  aection  enacts  that  '*  if  at  any 
time  any  difference  ariaea  between  the  board  on 
the  one  hand,  and  any  conatituent  authority  or 
anthoritiea  (aa  the  aewerage  board  and  the  local 
board  for  the  diatriot)  on  the  other  hand,  or  between 
any  constituted  authority  and  any  pariah  or  part 
of  a  parish,  or  person  or  persona,  with  respect  to 
anv  aasesament,  rate,  notice,  or  any  controversy  or 
other  matter  under  the  ALCt,  the  same  ahall  by 
virtue  of  this  Act,  stand  referred  for  decision  to 
the  Looal  Government  Board,  whose  decision 
thereon  ahall  be  final  and  binding."  The  object 
of  this  provision  seems  to  have  been  to  avoid  iJl 
litigation  before  the  ordinary  tribunals  of  the 
country  by  transferring  all  controversies  and  ques- 
tions to  the  Local  Government  Board  for  final  and 
conclusive  decision.  That  was  manifestly  the  in- 
tention of  the  Act,  and  it  seems  to  me  that  we 
should  defeat  that  intentf^on  b^  hearing  this  special 
case.  I  am  of  opinion  that  this  was  not  a  reference 
b^  consent  within  the  meaning  of  sect.  5  of  the 
dommon  Law  Procedure,  because  there  haa  been 
no  consent  and  no  submission  to  arbitration.  The 
decision  of  the  Gourt  of  Appeal  in  the  case  of 
Bhodee  v.  The  Airedale  Drainage  Company  (31  L. 
T.  Bep.  N.  S.  59;  35  L.  T.  Bep.  N.  S.  46;  1  G.  P. 
Div.  402)  turned  entirely  upon  the  words  of  sect. 
25  of  the  Lands  Glauses  Gonsolidation  Act  1845. 
That  section  expressly  says  that  the  appointment 
of  an  arbitrator  by  each  party  respectivelv  shall 
be  deemed  a  submission  to  arbitration  on  the  part 
of  the  party  by  whom  the  same  shall  be  made. 
The  arbitration  was  therefore  held,  by  the  effect 
of  that  section,  to  be  an  arbitration  by  consent 
within  the  meaning  of  sect.  5  of  the  Gommon  Law 
Procedure  Act.  It  is  clear,  therefore,  that  that 
decision  does  not  affect  this  case.  For  these 
reasons,  I  am  of  opinion  we  cannot  hear  this 
special  case. 
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Watkin  WHiLiAHSy  J. — ^I  am  of  the  same  opinion. 
The  Bezley  Local  Board  and  the  West  Kent  Main 
Qewen^e  Board  happen  to  have  a  nnmber  of  con- 
troversies between  them,  touching  questions  of 
some  difficulty,  as  to  what  ought  and  ought  not  to 
constitute  grounds  for  compensation  for  injuries 
done  by  the  sewerage  board,  or  by  persons  with 
whom  they  have  contracted,  in  carrying  on  certain 
sewerage  operations.  The  two  bc«rds  being 
desirous  of  naving  these  questions  settled  by  this 
court,  have  accordingly  embodied  them  in  the 
form  of  a  special  case,  under  the  seal  of  the  Local 
Government  Board.  Now,  can  we  hear  it  P  The 
only  authority  the  court  could  have  to  entertain 
this  proceeding  is  that  conferred  by  the  Common 
Law  Procedure  Act,  1854,  sect  5.  That  section 
provides  that "  it  shall  be  lawful  for  the  arbitrator 
upon  any  compulsory  reference  under  the  Act 
(which  does  not  apply  to  this  case),  or  upon  any 
reference  by  consent  of  the  parties."  The  private 
Act  of  the  defendants,  the  38  d;  39  Yict.  c.  163,  s. 
93,  directly  provides  that  all  disputes  shall  stand 
referred  to  the  Local  Government  Board,  whose 
decision  shall  be  final  and  conclusive — expressly 
substituting,  as  it  seems  to  me,  its  own  tribuncJ 
in  the  place  of  the  ordinary  courts  of  justice  for  the 
pur]X)se  of  settling  their  disputes.  The  tribunal  is 
specially  selected,  and  it  is  clearly  intended  that 
any  tribunal  or  proceeding  other  than  that  pointed 
out  in  the  section  should  be  absolutely  excluded. 
I  wish  to  say  further,  that  this  case  appears  to 
have  been  stated  for  the  purpose  of  obtaming  the 
judgment  or  opinion  of  the  court,  not  upon  stated 
facto,  but  upon  a  number  of  speculative  and 
abstract  questions.  It  would,  in  my  opinion,  be 
most  objectionable  for  the  court  to  have  to  decide 
such  questions,  which  would  involve  a  treatise 
upon  an  extremely  difficult  point  of  law  for  the 
guidance  of  the  sewerage  board  in  performing  their 
duties.  It  was  never  intended  by  the  Oommon 
Law  Procedure  Act  that  arbitrators  should  be 
enabled  to  seek  the  opinion  of  the  Superior  Oourts 
upon  questions  of  such  a  kind.  I  therefore  concur 
in  holding  that  this  court  is  bound  to  refuse  to 
hear  this  case. 

Hearing  refused. 

Solicitor  for  the  plaintiffs,  Sidney  Matthew  e. 
Solicitors  for  the  defendants,  Jday^  SykeSt  and 
Batten. 


Tueeday,  Jwne  13, 1882. 
(Before  Field  and  Gave,  JJ.) 

BlATTT  AND  OTHBBS  (spps.)  V.  GlLLBANKS  (rOSp.).  (a) 
APPEAL  PBOH  INPEBIOS  COUBT. 

Unlawful  assembly — The  '* Salvation  Army*' — 
Assembly  of  persons  for  lawful  purpose— Know- 
ledge  hy  them  that  such  assemloly  would  cause 
others  to  commit  a  hrea^h  of  the  peace — LvahUity 
for  such  hreach — Sureties  to  keep  the  peace. 

The  appeUantSf  with  a  considerable  number  of 
other  persons,  forming  a  body  called  the  "  Salva- 
tion  Army,"  assembled  together  in  the  streets  of 
a  town  for  a  lawful  object,  amd  with  no  intention 
of  carrying  out  their  object  unloAJofuUy,  or  by  the 
use  of  physical  force,  but  knowing  that  their 
assembly  would  be  opposed  and  resisted  by  other 
persons  in  euch  a  way  as  would  in  all  probability 
tend  to  the  committing  of  a  breach  of  iJie  pea^ce  on 

(a)  Reported  bj  HiNRY  Lkiqu,  Usq.,  Barristcr-ai-lAW. 


the  part  of  sueh  opposing  persons.  A  disturbance 
of  the  peoM  having  been  created  by  the  fordbls 
opposition  of  a  number  of  persons  to  ihe  assembly 
and  procession  through  the  streets  of  the  appet- 
lants  and  the  Salvation  Army,  who  themseloee 
used  no  force  or  violence,  it  was 

Held,  by  Field  and  Oave,  JJ.  {reversing  the 
decision  of  the  justices),  that  the  a/ppeUawts  had 
not  been  guiUy  of**wnlawfullg  and  tumvUuo/uely 
assemblmg"  ^o.,  and  could  not  therefore  be  oow- 
victed  of  that  offence,  nor  be  bound  over  to  keep 
the  peace. 

Held  also,  that  knowledge  by  persons  peaeeably  aS" 
senibling  for  a  laurful  object  that  their  assembly 
will  be  forcibly  opposed  by  other  persons,  under 
ciroumstcmces  likely  to  lead  to  a  breach  of  the 
peace  on  the  part  of  such  other  persons,  does 
not  render  such  aesembly  unlawful. 

Case  stated  by  justices  pursuant  to  the  Summary 
Jurisdiction  Act  1879,  and  the  20  &  21  Yict. 
c.  43. 

At  a  petty  session  for  the  division  of  Axbridge, 
in  the  county  of  Somerset,  held  at  Weston-super- 
Mare,  in  the  said  division,  on  the  29th  March  1882, 
the  three  appellante  Beatty,  Mullins,  and  Bowden 
were  charged  on  the  complaint  of  the  respondent 
Gillbanks,  the  superintendent  of  constabulary 
within  the  said  division,  for  that  the  appellants 
had  unlawfully  and  tumultuously  assembled,  with 
divers  other  persons,  to  the  number  of  100  or 
more,  in  public  thoroughfares,  called  Walliscote- 
road,  Begent-street,  and  other  places  within  the 
said  parish  of  Weston-super-Mare,  on  the  26th 
March  inst.,  to  the  disturbance  of  the  public 
peace  and  against  the  peace  of  our  Lady  the 
Queen.  And  upon  the  hearing  of  such  com- 
plaint, the  justices  found  that  the  allegations 
therein  contained  had  been  proved,  and  did  order 
the  appellants  to  be  severally  bound  in  their 
recognisances  respectively,  with  two  sureties,  to 
keep  the  peace  for  the  term  of  twelve  calendar 
months,  and  in  default  to  be  imprisoned  for  three 
calendar  months,  or  until  they  did  severally  sooner 
comply  with  the  aforesaid  order. 

The  appellants  being  dissatisfied  with  that 
decision,  the  justices,  on  their  application,  stated 
and  signed  the  following  case,  setting  forth  the 
facts  and  pounds  of  their  aforesaid  determination, 
for  the  opinion  of  the  Queen's  Bench  Division  of 
the  High  Gourt,  as  follows : 

Gase. 

At  the  hearing  of  the  before-mentioned  com* 
plaint,  the  foUowmg  facts  were  proved : 

(a)  The  Salvation  Army  is  an  organised  body  of 
persons  who  are  and  have  for  some  time  been  in 
the  habit  of  forming  themselves  into  processions 
of  more  than  100  persons,  and  in  such  processiona 
parading  the  principal  streets  and  public  places  of 
the  town. 

(6)  These  processions  are  formed  at  the  hall  of 
the  Salvation  Army,  and,  after  their  formation, 

groceed,  headed  by  a  musical  band  and  flags  and 
anners,  through  the  streets,  collecting,  and  for 
the  purpose  of  collecting,  as  they  go,  a  mob  of 
persons  with  whom,  attended  by  much  shouting 
and  singing,  uproar  and  noise,  they  eventually 
return  to  the  hall,  where  a  meeting  is  then  held. 

(c)  The  appellant  Beatty  is  captain  and  a  leader 
of  the  Salvation  Army,  and  organises  and  directs 
these  processions  and  meetings. 

(d)  The  other  appellants  Mullins  and  Bowden 
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are  also  leaders  of  the  Salyation  Army,  and  assist 
in  organising  and  directing  the  prooessions  and 
meetings. 

(e)  There  is  another  organised  band  of  persons 
at  Weston-super-Mare,  called  the  Skeleton  Armj, 
which  also  parades  the  streets  and  is  antagonistic 
to  the  Salvation  Army  and  its  processions. 

(/)  There  are  numbers  of  other  persons  at 
Weston-super-Mare  who,  as  soon  as  the  Salvation 
Army  has  formed  for  the  purpose  of  thus  parad- 
ing the  streets  as  aforesaid,  are  in  the  habit  of 
assembling  in  a  mob  of  great  numbers  about  and 
around  and  in  front  of  the  procession  of  the 
Salvation  Army.  Some  of  these,  together  with 
the  Skeleton  Army,  assemble  to  dispute  the 
passage  of  the  Sidvation  Army  through  the 
said  streets  and  places,  some  to  encourage  such 
passage,  with  shouting,  singing,  uproar,  and 
noise,  to  the  great  terror,  disturbance,  annoyance, 
and  inconvenience  of  the  peaceable  inhabitants  of 
the  town  and  to  the  endangering  of  the  public 
peace. 

ig)  On  several  occasions  previous  to  the  28rd 
March  kwt  the  procession  of  the  Salvation  Army, 
accompanied  by  such  a  mob  as  aforesaid,  has  come 
into  collision  with  the  said  Skeleton  Army  and 
other  persons  who  are  antagonistic  to  the  Salva- 
tion Axmj,  and  thereupon  a  free  fight,  great  up- 
roar, blows,  tumults,  stone-throwing,  and  disorder 
have  ensned. 

{h)  On  the  23rd  March  last  the  Salvation  Army 
foniied  their  aforesaid  procession  and  paraded  the 
streets  and  places,  accompanied  by  a  disorderly 
and  riotous  mob  of  over  2000  persons  who  had 
been  collected  as  the  Salvation  Army  proceeded. 
In  the  midst  of  the  said  mob  were  fighting  and 
great  disturbance,  stone-throwing,  and  noise. 
The  poUoe  were  for  a  long  time  overpowered  and 
unable  to  cope  with  the  disturbance,  and  the 
Salvation  Army  forced  their  way  through  several 
pubUc  streets  to  a  public  place  called  the  Bailway- 
parade,  where  a  general  fi^ht  occurred.  The 
appellsmt  Beatty  led  and  directed  the  Salvation 
Anny  on  this  occasion,  but  neither  he  nor  the 
other  appellants  were  seen  to  commit  any  overt 
act  of  yiolence.  The  police  were  ultimately  re- 
inforced and  the  crowd  then  dispersed.  In  all 
probability  bloodshed  and  injury  were  prevented 
by  the  int-erference  of  the  police. 

(i)  The  matters  set  out  in  the  last  paragraph 
caused  great  terror  and  alarm  in  the  minds  of  the 
peaceable  inhabitants  at  the  said  place,  who 
believed,  and  had  good  reason  to  believe,  that  the 
aforesaid  processions  would  lead  to  a  repetition  of 
the  aforesaid  disturbances,  and  would  endanger 
life,  property,  and  the  public  peace ;  and  who,  in 
consequence,  brous^ht  the  matter  to  the  notice  of 
the  sergeant  of  police  in  charge  of  the  peace  of  the 
town  and  made  complaints  to  him  thereupon. 

(j)  In  consequence  of  these  matters  a  notice 
was  issued  signed  by  two  of  the  magistrates,  and 
copies  of  it  were  placarded  in  conspicuous  parts 
of  the  said  town  and  were  served  on  the  principal 
appellant  Beatty,  in  these  terms : 

Pablio  Notioe. — ^Whereas  it  hath  been  made  to  appear 
onto  OS,  the  undersigned,  two  of  Her  Majesty's  jnstioes 
of  the  peace  for  the  county  of  Somerset,  aotmg  in  and 
for  the  division  of  Azbridfre  in  the  same  county,  npon  the 
oath  of  divers  persons,  that  a  riotona  and  tnmnltaons 
Msemblj^  did  take  place  on  the  night  of  the  23rd  March, 
in  certain  pnblio  streets  at  Weiton-Bai>er-Mare,  in  the 
said  oonnl^,  and  further,  that  there  are  reasonable 
giQuids  for  apprehending  a  repetition  of  snohxiotoos 


and  tomultnons  assembly  in  the  public  streets  of  Weston- 
snper-Mare  as  aforesaid ;  we  do  therefore  hereby  reqoire, 
order,  and  direct  all  persons  to  abstain  from  assembling 
to  the  disturbance  of  the  public  peace  within  the  said 
parish. — Given  under  our  nands  and  seals  at  Weston- 
super-Mare  aforesaid  this  24th  March  1882.  (Signed  by 
two  Magistrates.) 

(h)  On  Sunday,  the  26th  March,  at  10.30  a.m., 
whilst  numbers  of  the  inhabitants  of  the  said 
town  were  proceeding  to  their  respective  placets 
of  worship,  the  Salvation  Army,  under  the  direc- 
tion of  the  appellants,  was  formed  into  a  proces- 
sion of  100  or  more  persons,  and,  having  been  so 
formed,  commenced  to  march  away  from  their  hall, 
through  the  aforesaid  streets  and  public  places  of 
the  said  town.  The  appellants  marched  at  the 
head  of  the  procession,  which  was  surrounded  by 
a  tumultuous  and  shouting  mob  of  some  hundred 
persons,  which  rapidly  increased  as  the  procession 
passed  on. 

(Z)  The  said  police  sergeant  met  the  procession 
(after  it  had  paraded  through  certain  principal 
public  streets)  in  a  public  street  called  Walliscote- 
street,  and  with  others  of  the  police  force  stopped 
the  advance  of  the  procession,  and  asked  the 
appellant  Beatty  if  he  was  leading  the  procession, 
and  if  he  had  received  a  copy  of  the  notice.  The 
appellant  Beatty  admitted  that  he  was  leading  the 
procession  and  had  received  the  notice.  The 
sergeant  of  police  told  him  that  he  must  obey  the 
notice,  and  must  desist  from  leading  the  proces- 
sion, and  must  disperse  at  once  or  he  would  be 
arrested.  The  appellant  Beatty  refused  to  comply 
and  marched  on  at  the  head  of  the  procession 
some  twenty  yards  further,  and  told  the  sergeant 
that  he  should  still  proceed,  and  thereupon  he  was 
arrested.  After  he  was  arrested  he  shouted  to 
the  procession  to  proceed.  The  other  appellants, 
Mullins  and  Bowden,  then  took  the  direction  of 
the  procession  and  persisted  in  leading  it  on, 
whereupon  they  also  were  arrested.  Neither  of 
the  appellants  were  guilty  of  any  overt  act  of 
violence  other  than  the  acts  aforesaid,  and  sub- 
mitted quietly  to  their  arrest. 

(m)  The  aforesaid  assembling  of  the  Salvation 
Army  and  march  of  the  said  procession  and  col- 
lection of  the  said  mob  was  a  terror  to  the  peace- 
able inhabitants  of  tiie  said  town,  and  to  those 
who  were  going  to  their  ulaces  of  worshu)  as 
aforesaid,  and  was  calculated  to  endanger  and  did 
endanger,  and  was  calculated  to  cause  a  broach  of 
the  public  peace ;  and  there  was  good  and  suffi- 
cient cause  for  ^e  inhabitants  to  suppose,  and  any 
rational  person  knowing  the  aforesaid  circum- 
stances would  suppose  that,  unless  the  procession 
and  mob  were  dispersed,  there  would  be  a  repeti- 
tion of  the  aforesaid  violent  and  tumultuous  acts, 
and  that  there  would  be  a  breach  of  the  peace. 

(n)  The  appellants  intended  to  parade  their 
procession  through  the  principal  streets  and  public 
places  of  the  town,  and  to  collect  on  their  march 
a  large  mob  of  persons  to  accompany  them ;  and 
they  had  good  reason  to  expect  that  they  would 
come  into  collision  with  the  said  Skeleton 
Army  and  other  persons  antagonistic  to  the 
procession,  and  they  had  good  reason  to  expect 
that  there  would  be  the  same  fighting,  stone- 
throwing,  and  disturbance,  as  there  had  been  on 
previous  occasions,  and  intended  on  meeting  such 
opposition  to  force  their  way  through  the  said 
streets  and  places  as  they  hid  done  on  previous 
oooasions.     it  was  contended  for  the  appellants 
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that  there  had  not  been  any  nnlawfal  and  tamaltu- 
OQS  assembling  on  their  part,  that  they  had  not 
been  gnilty  of  the  charge  and  complunt  made 
against  them,  and  that  their  arrest  had  been 
nnlawfal,  and  that  they  should  be  discharged. 
The  magistrates,  however,  thoaght  that  the  charge 
bad  been  made  out,  and  decided  against  the  appel- 
lants as  above  stated. 

The  questions  of  law  stated  for  the  opinion  of 
the  ooart  were,  whether  these  facts  so  foand  to  be 
proved  as  aforesaid  constituted  the  offence  chait^d 
in  the  complaint,  and  whether  the  order  made — 
that  the  defendants  should  find  sureties  to  keep 
the  peace — ^was  valid. 


Edward  Clarke,  Q.O.  (with  him  were  StUhersi 
and  L.  0,  Jackson),  for  the  appellants,  submitted 
that  there  was  no  evidence  of  any  unlawful  or 
tumultuous  assembly,  or  any  conduct  on  the  part 
of  the  appellants  amounting  to  a  disturbance  of 
the  public  peace,  or  causing  terror  to  ^e  inhabi- 
tants of  the  town.     It  was  not  suggested  that 
there  was  any  riot.    To  make  an  assembly  un- 
lawful, it  must  be  an  assembly  for  an  unlawful 
purpose,  or,  if  the  purpose  for  which  the  persons 
assemble  is  a  lawful   one,   the   assembly  itself 
must  be  conducted  in  a  disorderly  and  tumultuous 
manner.    In  the  present  case  it  was  clear  from 
the  evidence  in  tne  lease  itself  that  the  purpose 
was  a  perfectly  innocent  and  lawful  one,  and  that 
the  assembly  itself  was  peaceable  and  orderly. 
The  argument  on  the  respondent's  part  is,  that 
because   some   other   persons    objected    to    the 
Salvation  Army  parading  quietly  through    the 
streets  and  tumea  out  to  forcibly  oppose  them, 
therefore  the  appellants  were  guilty  or  unlawfully 
assembling.    [Cavb,  J. — ^That  is  to  say,  because 
others  unlawfully  opposed  their  assembling,  there- 
fore their  assembling  was  unlawful.]    An  unlawful 
assembly  is  defined  as  an   assembly  of  persons 
with  intent  to  do  an  unlawful  act,  or  to  do  a  lawful 
act  in  a  tumultuous  way,  or  so  as  to  excite  public 
terror.    That  is  the  kurgest  definition  of  it,  but 
there  is  nothing  to  be  found  in  any  case  or  text- 
book to  the  effect  that,  where  persons  are  lawfully 
doing  a  certain   act,  the  unlawful   interferenoe 
therewith  bv  other  persons  can  mi^e  that  lawful 
act  unlawful.  The  law  interferes  to  check  the  wrong- 
doer, and  not  the  person  acting  lawfully.    The 
wrong-doers  here  were  the  Skeleton  Army.    The 
rule  and  the  law  relating  to  and  regulating  such 
assemblies  have  been  well  and  clearly  stated  in 
various  cases.     In  Beg.  v.  Vincent  {9  0.  P.  91), 
Alderson,  B.,  at  p.  109,  lays  it  down  as  law  that 
any  meeting;  assembled  under  droumstances  which, 
in  the  opimon  of  rational  and  firm  men,  are  likely  to 
be  dangerous  to  the  peace  of  the  neighbourhood  is 
unlawful ;  but  he  goes  on  to  say  that,  "  the  alarm 
must  not  be  merely  such  as  would  frighten  foolish 
and    timid    persons,    but    must    be    such    as 
would  alarm  persons  of  reasonable  firmness  and 
oourage."    To  the  same  effect  are  the  mlini^B  of 
Littledale,  J.  in  Beg.  v.  Neale  (9  0.  &  P.  431),  and 
Holrqyd,  J.  in    Bedford  v.  Burley    and   oihere 
(8  Stark.  N.  P.  0.  76).    The  object  of  the  appellants 
here  was    both   laudable   and   lawful,  and    the 
manner  of    carrying  it  out  was  peaceable  and 
orderly.    The  case  finds  no  act  of  violence  on 
their  part,  and  though  the  information  lueses 
that  the  peace  would  1^  broken  by  them,  nothing 
of  that   sort   happened.     The   only  noise   ana 
violaiioe  that  ooourred  were  on  the  side  of  the 


Skeleton  Army.  The  merely  walking  four  abreast 
through  the  streets  was  not  nnlamul  in  itself, 
nor  in  the  conduct  of  the  Salvation  Army 
was  Uiere  anyUiing  to  produce  terror  or  alarm. 
[Field,  J.— Suppose  the  appellants  knew  that 
their  procession  would  be  opposed,  and  tluit 
violence  mi^ht  probably  ensue,  and  they  still 
proceeded  with  it  P]  The  answer  to  that  is,  that 
their  prooession  bong  lawful  they  were  entitled 
to  be  and  ought  to  have  been  protected  by  the 
authorities  from  such  opposition.  If  it  were  not 
so^  mob  rule  would  soon  take  the  place  of  law 
and  order.  It  is  disorderly  rowdies  and  riotous 
roughs  whom  the  police  should  put  down,  and 
not  lawful  and  peaceable  processionists.  He  re- 
ferred also  to  Dalton's  Ck>nntry  Justice,  cap. 
136,  sect  1,  and  Hawk.  P.  C,  book  1,  cap.  2Q, 
sect.  10. 

A.  B.  PooU  (with  whom  was  Folpy),  for  the 
respondent,  eontni,  submitted  that  the  cases  cited 
lor  the  appellants  were  very  different  fiom  the 
present  one ;  but  that,  if  not,  still  the  words  there 
describing  an  unlawfid  asaembly  were  amply  suffi- 
cient to  cover  the  case  now  before  the  oooxt. 
Here,  however,  the  appellants  have  not  been  in* 
dieted  or  punished  for  unlawfully  assembling, 
but  simply  bound  over  to  keep  the  peace  and 
be  of  good  behaviour.  [Fibld,  J. — No  persona 
can  be  foroed  to  find  sureties  to  keep  the 
peace  without  having  done  something  to  render 
tiiem  liable  to  be  so  bound.]  Bearing  in  mind 
what  had  so  recently  before  happened,  the 
justices  were  justified,  even  if  the  assembly 
were  not  absolutely  unlawful,  in  calling  on 
the  appellants  to  fijid  sureties  for  the  peace. 
[Gavx,  J.-^In  what  does  the  procession  ol  the 
Salvation  Army  differ  from  that  of  every  village 
club  in  the  kingdom  P]  They  parade  the  streets 
intending  to  <»lleot  a  mob.  [Fold,  J. — Surely 
not  a  "  mob  "  in  the  evil  sense  of  the  word. 
Their  object  is  to  awaken  some  sense  of  religioD 
in  the  lower  dasses,  and  with  that  view  they  go 
through  the  streets  singing  hymns  in  order  to 
induce  the  |)eople  to  follow  them  to  their  meetiqg* 
house  and  join  in  their  religious  services.  Oaa 
that  fairly  be  called  ''coUeoting  a  mobP  "]  Aea 
fact,  they  do  collect  together  the  roughest  and 
lowest  cusses,  and»  however  meritorious  may  be 
their  object  in  itself,  they  know  that  it  oanaeB 
disturbances.  They  may  not  desire  to  fight  or 
throw  stones,  but  they  know  such  things  will 

frobably  follow  their  gathering.  [Oavs,  J. — ^Am 
forced  to  stay  within  doors  bMause  I  know  that 
a  man  intends  to  knook  me  down  if  I  go  oat  P 
and,  if  I  go  out,  am  I  gnilty  of  provoking  a 
breach  of  the  peace  P  fxiLD,  J. — ^And  who,  in 
such  a  case,  ought  to  be  bound  overP]  The 
appellants  assembled  in  hurge  numbers,  whioh 
is  unlawful  [Gavi,  J. — ^What  is  an  unlawful 
number  P]  As  many  as  are  likely  to  lead  to  a 
disturbanoe.  In  Busseil  on  Grimes,  p.  387,  4th 
edit.,  citing  Hawk.  P.O.,  it  is  said  that  the  aaeem- 
bhng  of  a  man's  friends  for  the  defence  of  his 

Eerson  against  those  who  threaten  to  beat  him  if 
e  go  to  such  a  market*  is  unlawful,  though  they 
may  lawfully  assemble  to  defend  him  in  lua 
house  against  a  threatened  assault,  for,  k  is 
added,  "a  man's  house  is  looked  upon  as  his 
castle."  It  may  be  admitted  that  the  Salvation- 
ists did  not  intend  to  force  their  way  against 
opposition  by  fighting  their  opponents,  but  thej 
intended  to  iGoroe  their  way  oy  pushing  en*  and 
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that  wonld  inevitably  lead  to  diBtarbanoe  and 
▼iolenoe.  By  that  peraistenoe,  though  not  them- 
aelyee  guilty  of  any  riotous  and  tumultuous  aots, 
they  were  the  cause  of  them,  and  were  properly 
called  on  to  find  sureties.  Under  the  circum- 
stances stated  in  the  case,  the  assembly,  whatever 
the  object  of  the  appeUants  might  be,  was  from 
its  very  commencement  unlawful,  and  the  magis- 
trates were  justified  in  the  course  they  adopted. 
He  referred  also  to  the  cases  cited  for  the  appel- 
lants, and  relied  on  them  as  showing  the  assembly 
was  an  onlawiol  one. 

B.  Ola/rkej  Q.O.  was  not  called  on  to  reply. 

Fuld,  J. — ^I  am  of  opinion  that   this  order 
esanot  be  supported,  and  must  therefore  be  dis- 
charged.    The  appellants,  it  appears,  together 
with  a  large  number  of  other  people,  belong  to  a 
body    of  persons    called  the    Salvation    Army, 
who  are  associated  together  for  a  purpose  which 
cannot  be  said  to  be  otherwise  than  lawful  and 
laudable,  or  at  all  events  cannot  be  called  unlaw- 
ful, their  object  and  intention  being  to  induce  a 
oUss  of  persons  who  have  little  or  no  knowledge 
of   religion   and     no   taste   or    disposition   for 
saligiouB    exercises  or   for   going  to  places  of 
warship,  to  join  them  in  their  processions,  and  so 
to  ^t  them  together  to  attend  and  take  part  in 
fcbeur  religions  exercises,  in  the  hope  that  they 
may  be  reclaimed  and  drawn  away  from  vicious 
and  irreligious  habits  and  courses  of  I'fe,  and 
that  a  kind  of  revival  in  the  matter  of  religion 
may  be  brought  about  amongst  those  who  were 
previously  dead  to  any  such  influences.    That 
undoubtedly    is   the    object   of   the     Salvation 
Army,   and   of    the   appellants,    and   no   other 
object  or  intention  has  been  or  can  be  imputed  to 
them;   and,  as  has  been  said  by  their  learned 
counsel,  and  doubtless  with  perfect  truth,  so  far 
aie  they  from  desiring  to  carry  out  that  object  by 
means  of  any  force  or  violence,  their  principles 
are  direcUy  and  entirely  opposed  to  any  conduct 
of  that  kind,  or  to  the  exercise  or  employment  of 
anything    like  physical  force;    and,   indeed,   it 
appears  that  on  the  occasion  in  question  they 
used  no  personal  force  or  violence,  but,  on  the 
contrary,  when  arrested  by  the  police,  they  sub- 
mitted   quietly  without    the  exhibition  of   any 
xseistance  either  on  their  own  parts  or  on  that  of 
any  other  member  of  their  body.    Such  being 
their  lawful  object  and  intention,  and  having  no 
desire  or  intention  of  using  force  or  violence  of 
any  kind,  it  appeared  that  on  this  26th  Mardi 
they  assembled,  as  they  had  previously  done  on 
other  occasions,  in  considerable  numbers  at  their 
ball,  and  proceeded  to  march  thence  in  procession 
through  the   streets  oE   the    town  of    Weston- 
super-Mare.     Now  that,  in  itself,  was  certainly 
not  an  unlawful    thing    to    do,  nor   can    such 
an  assembly  be  said   to   be  an  unlawful   one. 
numerous  instances  might  be  mentioned  of  large 
bodies    of    persons   assembling  in  much  larger 
numherSy  and  marching,  accompanied  b^  banners 
and  hands  of  music,  through  we  pubbc  streets, 
and  no  one  has  ever  doubted  that  such  proces- 
sions were  perfectly  lawful.    Now  the  appellants 
complain  that,  for  having  so  assembled  as  I  have 
Wore  stated,  they  have  been  adjudged  guilty  of 
the  offenoe  of  holding  an  unlawful  assembly,  and 
have  in  oonsequenoe  been  ordered  to  find  sureties 
to  keep  the  peace,  in  the  absence  of  any  evidence 
^  thmr  having  broken  it.     It  was  of  course 


necessary  that  the  justices  should  find  that  some 
unlawful  act  had  been  committed  by  the  appel- 
lants in  order  to  justify  the  magistrates  in  binding 
them  over.  The  offence  charged  against  them  is 
"unlawfully  and  tumultuously  assembling  with 
others  to  the  disturbance  of  the  public  peace,  and 
against  the  peace  of  the  Queen,"  and  of  course 
before  they  can  be  convicted  upon  the  charge  dear 
proof  must  be  adduced  that  the  specific  ofienoe 
charged  has  been  committed.  Now  was  that 
charge  sustained  P  There  is  no  doubt  that  the 
appellants  did  assemble  together  with  other 
persons  in  g^eat  numbers,  but  that  alone  is  in- 
sufficient. The  assembly  must  be  a  "  tumultuous 
assembly,"  and  "  against  the  peace,"  in  order  to 
render  it  an  unlawful  one.  But  there  was  nothing 
so  far  as  the  appellants  were  concerned  to  show 
that  their  conduct  was  in  the  least  degree  "  tumul- 
tuous" or  "  against  the  peace."  All  that  they  did 
was  to  assemble  together  to  walk  through  the 
town,  and  it  is  admitted  by  the  learned  counsel 
for  the  respondent,  that  as  regards  the  appellants 
themselves,  there  was  no  disturbance  of  the  peace, 
and  that  their  conduct  was  quiet  and  peaceable. 
But  then  it  is  argued  that,  as  in  fact  their  line  of 
conduct  now  was  the  same  as  had  on  previous 
similar  occasions  led  to  tumultuous  and  riotous 
proceedings  with  stone-throwing  and  fighting, 
causing  a  disturbance  of  the  public  peace  and 
terror  to  the  inhabitants  of  the  town,  and  as  on 
the  present  occasion  like  results  would  in  all  pro- 
bability be  produced,  therefore  the  appellants, 
being  well  aware  of  the  likelihood  of  such  results 
again  occurring,  were  guilty  of  the  offence  charged 
against  them.  Now,  without  doubt,  as  a  general 
rule  it  must  be  taken  that  every  person  intends 
what  are  the  natural  and  necessary  consequences 
of  his  own  acts,  and  if  in  the  present  case  it  had 
been  their  intention,  or  if  it  had  been  the  natural 
and  necessary  consequence  of  their  acts,  to  pro- 
duce the  disturbance  of  the  peace  which  occurred, 
then  the  appellants  would  have  been  responsible 
for  it,  and  the  magistrates  would  have  been  right 
in  binding  them  over  to  keep  the  peace.  But  the 
evidence  as  set  forth  in  the  case  shows  that,  so  far 
from  that  being  the  case,  the  acts  and  conduct  of 
the  appellants  qaused  nothing  of  the  kind,  but,  on 
the  contrary,  that  the  disturbance  that  did  take 
place  was  caused  entirely  by  the  unlawful  and  un- 
justifiable interference  of  the  Skeleton  Army,  a 
body  of  persons  opposed  to  the  religious  views  of 
the  appellants  and  the  Salvation  Army,  and  that 
but  for  the  opposition  and  molestation  offered  to 
the  Salvationists  by  these  other  persons,  no  dis- 
turbance of  any  kmd  would  have  taken  place. 
The  appellants  were  guilty  of  no  offence  in  their 
passing  through  the  streets,  and  why  should 
other  persons  interfere  with  or  molest  themP 
What  right  had  they  to  do  soP  If  they  were 
doing  anything  unlawful  it  was  for  the  magis- 
trates and  police,  the  appointed  guardians  of  law 
and  order,  to  interpose.  The  law  relating  to 
unlawful  assemblies,  as  laid  down  in  the  books 
and  the  cases,  affords  no  support  to  the  view 
of  the  matter  for  which  the  learned  counsel 
for  the  respondent  was  obliged  to  contend, 
viz.,  that  persons  acting  lawfully  are  to  be 
held  responsible  and  punished  merely  because 
other  persons  are  thereby  induced  to  act  unlaw- 
fully and  create  a  disturbance.  In  Bussell  on 
Grimes  (4th  edit.  p.  387),  an  unlawful  assembly 
is  defined  as  follows:   "An  unlawful  assembly, 
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according  to  the  common  opinion,  is  a  dis- 
turbance of  the  peace  by  persons  barely  assem- 
bling together  with  the  intention  to  do  a  thing 
which,  it'  it  were  executed,  wonld  make  them 
rioters,  but  neither  actually  executing  it  nor  making 
a  motion  towards  the  execution  of  it."  It  is  clear 
that,  according  to  this  definition  of  the  offence, 
the  appellants  were  not  guilty,  for  it  is  not  pre- 
tended that  they  had,  but,  on  the  contrary,  it  is 
admitted  that  they  had  not,  any  intention  to  create 
a  riot,  or  to  commit  any  riotous  or  other  unlawful 
act.  Many  examples  of  what  are  unlawful  assem- 
blies are  given  in  Hawkins*  Pleas  of  the  Grown, 
book  1,  cap.  28,  sects.  9  and  10,  in  all  of  which  the 
necessary  circumstances  of  terror  are  present  in 
the  assembly  itself,  either  as  regards  the  object 
for  which  it  is  gathered  together,  or  in  the  manner 
of  its  assembling  and  proceeding  to  carry  out 
that  object.  The  present  case,  however,  differs 
from  the  cases  there  stated;  for  here  the  only 
terror  that  existed  was  caused  by  the  unlawful 
resistance  wilfully  and  designedly  offered  to  the 
proceedings  of  the  Salvation  Army  by  an  unlawful 
organisation  outside  and  distinct  from  them,  called 
the  Skeleton  Army.  It  was  suggested  by  the 
respondent's  counsel  that,  if  these  Salvation  pro- 
cessions were  allowed,  similar  opposition  would 
be  offered  to  them  in  future,  and  that  similar 
disturbances  would  ensne.  But  I  cannot  believe 
that  that  will  be  so.  I  hope,  and  I  cannot 
but  think,  that  when  the  Skeleton  Army,  and 
all  other  persons  who  are  opposed  to  the  pro- 
ceedings of  the  Salvation  Army,  come  to  learn, 
as  they  surely  will  learn,  that  they  have  no 
possible  right  to  interfere  with  or  in  any  way  to 
obstruct  the  Salvation  Army  in  their  lawful  and 
peaceable  processions,  they  will  abstain  from 
opposing  or  disturbing  them.  It  is  usual  happily 
in  this  country  for  people  to  respect  and  obey  the 
law  when  once  declared  and  understood,  and  I 
hope  and  have  no  doubt  that  it  will  be  so  in  the 
present  case.  But,  if  it  should  not  be  so,  there  is 
no  doubt  that  the  magistrates  and  police,  both  at 
Weston-super-Mare  and  everywhere  else,  will 
understand  their  duty  and  not  fail  to  do  it 
efficiently,  or  hesitate,  should  the  necessity  arise, 
to  deal  with  the  Skeleton  Army  and  other 
disturbers  of  the  public  peace  as  they  did  in  the 
present  instance  with  the  appellants,  for  no  one 
can  doubt  that  the  authorities  are  only  anxious  to 
do  their  duty  and  to  prevent  a  disturbance  of  the 

gublic  peace.  The  present  decision  of  the  justices, 
owever,  amounts  to  this,  that  a  man  mity  be 
punished  for  acting  lawfully  if  he  knows  that  his 
so  doing  may  induce  another  man  to  act  unlaw- 
fully— a  proposition  without  any  authority  what- 
ever to  support  it.  Under  these  circumstances, 
the  questions  put  to  us  bv  the  justices  must  be 
negatively  answered,  and  the  order  appealed 
against  be  discharged. 

Gavb,  J, — I  am  entirely  of  the  same  opinion. 
The  question  in  this  case  is,  whether^these  per- 
sons were  guilty  of  the  offence  of  unlawfully  and 
tumultuously  assembling  together  to  the  disturb- 
ance of  the  public  peace  and  that  of  the  Queen, 
and  I  am  of  opinion  that  they  were  not.  The 
learning  on  the  subject  of  "  unlawful  assemblies  " 
is  to  be  found  in  Hawkins'  Pleas  of  the  Grown 
and  Dalton's  Gountry  Justice.  In  the  first- 
mentioned  authority  the  definition  of  an  unlawful 
assembly  in  given,  which  my  brother  Field  has 
referred    to  in   his  judgment;   but  it  is  there 


further  said :  "  This  seems  to  be  much  too  narrow 
u  definition ;  for  any  meeting  whatever  of  great 
numbers  of  people  with  such  circumstances  of 
terror  as  cannot  but  endanger  the  public  peace  and 
raise  fear  and  jealousies  amonff  the  king's  sub- 
jects seems  properly  to  be  called  an  unlawful 
assembly,  as  when  great  numbers,  complaining  of 
a  common  grievance,  meet  together,  armed  in  a 
warlike  manner,  in  order  to  consult  together  con- 
cerning the  most  proper  means  for  the  recovery 
of  their  interests,  for  no  man  can  foresee  what 
may  be  the  event  of  such  an  assembly;"  and 
further  it  is  said  :  ''  Also  an  assembly  of  a  man's 
friends  for  the  defence  of  his  person  against  those 
who  threaten  to  beat  him  if  he  go  to  such  a 
market,  &c,,  is  unlawful,  for  he  who  is  in  fear  of 
such  assaults  must  provide  for  his  safety  by  de- 
manding the  surety  of  the  peaoe  against  the 
persons  by  whom  he  is  threatened,  and  not  make 
use  of  such  violent  methods,  which  cannot  but  be 
attended  with  the  danger  of  raising  tumults  and 
disorder  to  the  disturbance  of  the  public  peace. 
Yet  an  assembly  of  a  man's  friend^s  in  his  own 
house  for  the  defence  of  the  possession  thereof 
against  those  who  threaten  to  make  an  unlawfol 
entry  therein,  to  or  for  the  defence  of  his  person 
against  those  who  threaten  to  beat  him  therein, 
is  indulged  by  law,  for  a  man's  house  is  looked 
upon  as  his  castle :"  (Hawk.  P.  G.,  book  I,  o.  28, 
ss.  9, 10.)  So  far  Hawkins ;  but  Dalton,  in  his 
Gountry  Justice,  goes  further  where,  in  cap.  136,  s. 
1,  it  is  said  :  **  An  unlawful  assembly,  riot  or 
rout,  is  where  three  or  more  shall  gather  together, 
come,  or  meet  in  one  place,  to  do  some  unlawful  act 
with  violence,  and  that  unlawful  act  must  be  nudum 
in  se  and  not  malwm  prohibUwm,  As  when  three  per- 
sons or  more  shall  come  and  assemble  themselves 
together  to  the  intent  to  do  any  unlawful  act  with 
force  or  violence  against  the  person  of  another* 
his  possessions  or  goods ;  as  to  kill,  beat,  or  other- 
ways  to  hurt  or  to  imprison  a  man ;  to  pull  down 
a  house,  wall,  pale,  hedge,  or  ditch ;  wrongfully  to 
enter  upon  or  into  another  man's  possession, 
house,  or  land,  or  to  cut  or  take  away  corn,  grass* 
wood,  or  other  goods  wrongfully,  or  to  hunt  un- 
lawfully in  any  park  or  warren,  or  to  do  any 
other  unlawful  act  with  force  or  violence,  against 
the  peace  or  to  the  manifest  terror  of  the  people ;  if 
they  only  meet  to  such  a  purpose  or  intent,  although 
they  shall  afber  depart  of  their  own  accoid  vrithont 
doing  anything,  yet  this  is  an  unlawful  as- 
sembly." Now,  putting  these  several  passages 
from  these  old  authorities  together,  it  seems  to 
me  to  be  impossible  to  hold  that  the  appel- 
lants here  have  been  brought  within  them  as 
being  guilty  of  unlawfully  and  tumultuously  as- 
sembling. The  meeting  or  assembly  of  the  Sal- 
vation Army  was  for  a  purpose  not  unlawful. 
Was  there  an  intention  on  their  part  to  use 
violence  P  If,  though  their  meeting  was  in 
itself  lawful,  they  intended,  if  opposed,  to  meet 
force  by  force,  that  would  render  their  meeting  an 
unlawful  assembly;  but  it  does  not  appear  that 
they  entertained  any  such  intention.  On  the 
contrary,  when  met  and  resisted  by  the  Skeleton 
Army,  they  used  no  violence  of  any  kind,  and 
manifested  no  intention  of  meeting  their  op- 
ponents with  like  violence  tothatwhiSi  the  latter 
offered  to  them.  I  come  therefore  to  the  conolu- 
sion  that  the  appellants  were  not  guilty  of  unlaw- 
fully assembling,  and  that,  for  the  reasons  and  on 
the  grounds   before   mentioned,   the   judgment 
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of  the   court  should    be   pronoonoed   in   their 
fikToor. 

Judgment  for  the  appellants  wUh  cotta, 

Solidtom  for  the  appellants,  Whittington,  Son, 
and  Baker. 

SolicitQrs  for  the  respondents,  Orowder,  Anatie^ 
and  Oo»,  for  J.  (7.  Simmons,  Azbridge. 


Wednesday,  Nov.  23, 1881. 

(Before  Gbote  and  Lofbs,  JJ.) 

WooTTXK  (app.)  V,  BoLis  (resp.).  (a) 

Bevenue — InhahUed  house  duty — *' Servant  or  other 
person  " — Clerk  dwelling  wUh  wife,  children,  and 
servant  on  (he  premises — Oa/retakerfor  proteetion 
—41  Viet,  e.  15,  s.  13,  sub-seet.  2 — Coemption. 

The  appellant,  a  hanker,  was  the  owner  of  premises 
whiek  he  occupied  and  used  as  a  bank,  and 
for  the  purpose  of  carrying  on  his  business 
as  a  banker  therein.  The  premises  comprised 
three  coal  cellars  and  strong  room  under  ground, 
a  front  and  back  sitting-room,  with  a  kitchen 
and  seuXtery  on  the  ground  floor,  a  front  sitting* 
room  and  two  bedrooms  on  the  firet  floor ^  and 
five  bedrooms  on  the  second  floor.  One  coal 
ceUar  and  the  strong  room,  the  front  and  back 
ground-floor  room,  and  the  front  sitbmg-room  on 
the  -first  floor,  were  used  by  the  appellant  for  the 
purpose  of  his  bank.  The  kitchen  and  scullery, 
one  bedroom  on  the  first  floor,  and  two  on  the 
second  floor,  were  occupied  by  one  Somerford, 
who  dwelt  (herein  for  the  protection  of  the  bank 
(the  rest  of  the  cellars  and  rooms  being  unused), 
and  his  family,  viz.,  his  wife  and  a  son  and 
daughter,  both  of  age,  and  the  son  being  occv/pied 
in  the  County  Court  ofice,  dwelt  there  with  nim, 
Somerford  himself  being  in  the  employ  of  the 
appellant  as  a  derk,  at  a  salary  of  lOOZ.  a 
year,  which  included  the  services  of  himself  and 
family  in  taking  down  and  putting  up  the  bank 
shutters,  cleaning  the  offices,  lighting  the  fires, 
and  answering  the  door. 

The  Commissioners  having,  upon  these  facts,  con* 
firmed  the  assessment  of  the  appellant  to  the  in- 
habited  house  duty  in  respect  of  his  occupation  of 
the  above-mentioned  premises,  it  was,  on  appeal 
Iherefrom, 

Held,  by  drove  and  Lopes,  J  J.  {affirming  the  finding 
of  the  Oommdssioners),  that  the  case  came  preeisety 
wiGiin  the  judgment  of  the  Court  of  Appeal  in 
Yewens  v.  Noakes  (4A  L.  T.  Bep.  N.  8. 128  ; 
6  Q.  B.  Div.  530 ;  60  L.  J.  132,  Q.  B.,  C.P.,  ^  Ex.), 
and  that  the  respondent  was  liable  to  the  duty  to 
which  he  had  been  assessed,  and  did  not  come 
within  the  exemption  in  sect.  13,  sub-sect.  2, 
of  41  Vict.  e.  15. 

Ii  this  oase,  the  appellant  having  appealed  against 
an  assessment,  for  the  year  ending  the  5th  April 
1880,  of  120L  at  9d.  in  the  pound,  in  respect  of  a 
house,  No.  119,  St.  Aldate's-street,  Oxford,  and 
claimed  exemption  under  sub-sect.  2  of  sect.  13  of 
41  Yict.  c.  15,    the   commissioners    determined 

Se  appeal,  and  confirmed  the  assessment ;   but 
e  appelant  requiring  them  so  to  do,  they  stated 
the  following  oase  for  the  opinion  of  the  court : 

Oase. 

1.  The  appellant  is  seised  in  fee  of  the  premises 
mentioned   m   the  assessment,  and    carries    on 

(a)  Beported  by  IUnbt  Lbioh,  Esq.,  Barrister-at-Law. 


'  therein  the  business  of  a  banker  and  agent  of  the 
Oounty  Fire  Insurance  Oompany. 

2.  llie  premises  comprise  three  coal  cellars  and 
strong  room  under  ground ;  a  ground  floor  oon- 
sistinff  of  a  front  room,  a  room  behind  that,  with 
a  kitchen  and  scullery  at  the  back  of  that ;  a  first 
floor  consisting  of  a  front  sitting-room  and  two 
bedrooms ;  a  second  floor  consisting  of  five  bed* 
rooms. 

3.  One  ooal  cellar,  the  strong  room  and  ground- 
floor  front  room,  room  behind  that,  and  first*floor 
front  sitting-room  are  used  by  the  appellant  for 
the  purposes  of  his  business;  the  kitchen  and 
scullery,  one  first-floor  bedroom,  and  two  second- 
floor  bedrooms  are  occupied  by  Edwin  Somerford, 
who  dwells  therein  for  the  protection  of  the  bank 
(two  coal  cellars,  one  first-floor  bedroom,  and  three 
secood-floor  bedrooms  are  not  used).  Besides  the 
said  Edwin  Somerford,  his  family,  consisting  of 
wife,  daughter,  and  son,  both  of  age  (the  son  bemg 
employed  in  the  Oounty  Oourt  office),  dwell  on  the 
premises.  Mr.  Somerford  is  in  the  employ  of 
the  appellant  as  clerk  at  a  salary  of  lOOL  per 
annum,  which  includes  also  the  services  of  himself 
and  family  in  taking  down  and  putting  up  the 
bank  shutters,  cleaning  the  offices,  lightmg  fires, 
and  answering  the  door. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  commissioners  were  right  or  wrong 
in  confirming  the  assessment. 

Spokes  for  the  appellant.— There  is  one  point  in 
the  present  case  which  makes  it  a  stronger  one 
in  favour  of  the  appellant  than  the  oase  of  The 
City  Bank  v.  Last  (post,  p.  64),  which  has  just 
been  argued  before  tms  court,  and  that  is,  that  the 
duties  performed  by  the  caretaker  in  the  present 
case  are  all  entirely  of  a  menial  character.  His 
salary  or  wages  as  a  "  clerk  "  includes  the  services 
of  himself  and  family  in  putting  up  and  taking 
down  the  shatters,  cleaning  and  sweeping  the 
offices  and  rooms,  lighting  the  fires,  and  answering 
the  door,  &o.,  all  of  them  strictly  duties  of  a 
meuial  character.  It  is  customary  in  banks  and 
such  like  establishments  for  the  junior  clerk,  in 
addition  to  writing  or  keeping  accounts,  &o,,  to 
perform  several  menial  functions  of  the  above- 
named  kind.  There  is  no  reason  why  a  man  may 
not  be  a  "  clerk  "  and  a  menial  "  servant "  at  the 
same  time.  [Gbove,  J. — It  is  not  stated  that  he 
dwells  on  the  premises  merely  for  the  protection 
of  them.]  Though  not  perhaps  expressly  so 
stated  it  comes  to  the  same  thing — he  is  there  to 
protect  the  bank.  In  Bolfe  v.  Hyde  (44  L.  T.  Bep. 
N.  S.  775 ;  6  Q.  B.  Div.  673 ;  50  L.  J.  481,  Q.  B.) 
the  servant  was  a  cashier.  [Lopbs,  J. — How  is 
the  present  case  distinguishable  from  Tewens  y, 
Noakes,  44.  L,  T.  Bep.  N.  S.  128 ;  6  Q.  B.  Div. 
530 ;  60  L.  J.  132,  Q.  B.  P]  There  was  no  state- 
ment that  the  family  in  that  case  were  occupied 
in  any  duties  in  relation  to  the  bank ;  but  here 
they  all  are.  [Lopbs,  J.— What  have  these  several 
duties  got  to  do  with  the  protection  of  the  bank  P] 
The  whole  family  to  a  certain  extent  are  servants, 
and  if  they  are  engaged  in  menial  duties  that 
prevents  the  occupation  being  purely  residential, 
and  makes  it  so  far  servile.  Both  Thesiger  and 
Baggallay,  L.JJ.  were  not,  apparently,  of  opinion 
in  Yewen*s  case  (ubi  sup.)  that  the  fact  of  the 
wife  and  children  being  on  the  premises  made  any 
difference.  Thesiger,  L.J.  says  :  "  I  cannot  bring 
myself  to  think   that   the   exemption   from   the 
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[Q.B.  Drr. 


inhabited  bouBe  dnty  which  trade  premiBes 
enjoy  is  necessarily  lost  from  the  fact  that  the 
caretaker  is  put  in  possession  and  ocoapation  of 
the  honse  with  his  wife  and  family."  And 
Baggallay,  L.J.  expresses  himself  to  the  same 
effect.  If  it  were  so,  every  caretaker  must  needs 
be  a  single  man,  or  at  all  events  have  no  children. 
If  he  be  a  bond  fide  caretaker  his  wife  and  family 
can  make  no  difference.  [Lopes,  J. — I  do  not 
think  this  man  was  a  bond  fl^e  caretaker.]  He 
was  left  there  for  the  protection  which  every  bank 
mnsfi  have. 

The  Attorney' Oenerdl,  Sir  H.  James,  Q.C. 
(with  whom  were  the  Solicitor- General,  Sir  F. 
Herschell,  Q.C.,  and  A.  L.  Smith)  was  not  called 
on  to  argae  for  the  respondent. 

Gbovb,  J. — In  this  case  I  cannot  see  any  sab- 
utantial  or  real  distinction  between  it  and  the 
case  of  Yewene  v.  Noakee  (uhi  twp,)  in  the  Conrt 
of  Appeal.  All  the  substantial  ingredients  in  the 
present  case,  except  perhaps  the  position  of  the 
man  Somerford,  agreo  with  those  embraced  in 
the  judgments  of  the  Lords  Justices  of  Appeal  in 
Yewene  v.  Nodkee.  The  words  of  the  statute,  so 
far  as  they  apply  to  the  present  case,  are  as 
follows :  '*  Every  house  or  tenement  which  is 
occupied  solely  for  the  purposes  of  any  trade  or 
business,  or  of  any  profession  or  calling  by  which 
the  occupier  seeks  a  livelihood  or  profit,  shall  be 
exempted  from  the  daties  bv  the  commissioners 
upon  proof  of  the  facts  to  their  satisfaction,  and 
this  exemption  shall  take  effect  although  a  ser- 
vant or  other  person  may  dvrell  in  such  house  or 
tenement  for  the  protection  thereof."  The  case 
finds  that  on  the  premises  in  question  the  busi* 
ness  of  'a  bank  and  an  insurance  agency  are 
carried  on,  and,  after  stating  generally  what  the 
premises  consisted  of,  it  proceeds  to  state  how 
they  are  occupied,  namely :  "  One  ccal-oellar,  the 
strong-room,  the  ground-floor  front  room,  and 
room  oehind  that,  and  the  first-floor  front  sitting- 
room  are  used  by  the  appellant  for  the  purposes 
of  his  business ;"  and  it  then  goes  on  to  state 
that  which  is  more  material  to  the  determination 
of  the  present  question,  namely :  "  The  kitchen  and 
sculleiy,  one  first-floor  bedroom  and  two  second- 
floor  bedrooms  are  occopiod  by  Edwin  Somerford, 
who  dwells  therein  for  the  protection  of  the  bank." 
It  does  not  say  "  merely  for  the  protection  of  the 
bank,"  and  it  woald  appear  that  he  dwells  there  for 
other  purposes  besides  that,  for  further  on  it  is 
said,  *' Besides  the  said  Edwin  Somerford,  his 
family,  consisting  of  wife,  daughter,  and  son,  both 
of  age  (the  son  being  employed  in  the  County 
Court  office),  dwell  in  the  premises."  Therefore, 
not  only  the  man  Somerford,  but  his  wife  and 
grown-up  daughter  and  son,  also  dwell  there.  The 
case  then  proceeds  to  si^,  "  Mr.  Somerford  is  in 
the  employ  of  the  said  appellant  as  a  clerk  at  a 
salary  ot  lOOL  per  annum,  which  includes  also  the 
services  of  himself  and  family  in  taking  down  and 
putting  up  the  bank  shatters,  cleaning  the  offices, 
lighting  the  fires,  and  answering  the  door." 
Therefore,  although  he  is  called  a  "  clerk,"  he 
has  duties  to  perform  which  are  not  ordinarily 
those  of  a  clerk,  using  the  word  "  clerk  "  in  the 
old  sense  of  the  term,  because,  though  he  has  to 

frotect  the  bank,  his  other  occupations  are  not, 
should  have  thought,  quite  clerical  occupations, 
namely,  taking  down  and  putting  up  the  shutters, 
cleaning   offices,  lighting   fires,   and  answering 


doors,  which  it  appears  he  and  his  family  have  to 
do.  We  have  here,  therefore,  the  case  of  a  ttui 
who  IB  called  a  "  clerk,"  but  who  with  bis  ^unily 
reeides  on  the  premises  and  oooapieB  five  rooniB. 
and  who  has  other  duties  besides  protecting  fhm 
bank  at  night,  and  for  which  general  duties,  per- 
formed by  himself  and  family,  he  is  paid  a  salary. 
It  appears  to  me  that  this  case  comes  precisely 
within  the  case  of  Yewene  v.  Noakes  {ubi  mp.), 
and  wholly  and  entirely  within  the  judgment  of 
Bramwell,  L.J.  in  that  case,  which  was  concurred 
in  by  the  other  Lords  Justices.  We  aire,  I  think, 
bound  by  that  judgment,  and  accordingly  our 
judgment  in  this  case  must  be  for  the  Crown« 

LopBB,  J. — I  am  entirely  of  the  same  opinion, 
the  case,  according  to  my  view  of  it,  ooming  pre- 
cisely within  the  judgments  delivered  in  the 
Conrt  of  Appeal  in  the  case  which  has  been  so 
often  referred  to. 

Judgment  for  the  Orown  wOh  ooaUm 

Solicitors  for  the  appellant,  ThtnsdemkndParher, 
agents  for  Hazel  and  Bainee,  Oxfbrd. 

Solicitor  for  the  Crown  (respondentB),  The 
Solicitor  of  Inland  Revenue, 


Wednesday,  Nov.  23, 1881. 

(Before  Gbovb  and  Lopes,  JJ.) 

Thb  Oitt  Bank  (apps.)  v.  Last  (resp.).  (a). 

Revenue — Inhabited  house  duty — Tenemeni  oecu* 
pied  solely  for  business^*'  Oaretciker*' — **  Ser^ 
vant  or  other  person  " — A  "  clerk  "  dwelling  in 
the  house  for  ite  protedion^^l  Vict,  c  16,  t.  18, 
siih'sect.  2 — Exemption. 

The  appellants,  the  Oiiu  Bank,  occupied  and  ueed 
as  a  bamk  a/nd  for  trie  purpose  of  carrying  on 
their  business  as  bankers  therein,  the  ground  fioor 
and  basement  of  a  building,  which  had  a  separaie 
entrance  from  the  eireet,  and  no  internal  cam' 
munication  with  the  rest  of  the  building,  from 
which  it  was  structurally  separcUed.  The  only 
pereone  dwelling  on  the  premises  at  night  were 
two  persons,  namely,  a  porter,  in  the  service  of 
the  appellants,  and  a  man  named  Smith,  a  clerk 
in  their  employ,  who  dwelt  therein  for  the  pro* 
tection  of  the  property.  There  were  cdso  two 
watchmen  employed  to  patrol  the  premiees  at 
night,  htU  who  had  no  room  there.  The  custody 
of  the  keys  of  the  premises  was  committed  by  the 
appeUante  to  Smith,  whose  duty  it  w<u  to  see 
that  the  premises  were  eafely  locked  up  a/nd 
eecured  every  night,  he  occupying  one  smaU  room 
only,  and  such  residence  being  merely  for  the  pro* 
tection  of  the  bank. 

Upon  these  facts,  the  Commissioners  having  held  ihe 
appellants  liable  to  inhabited  house  duty  upon 
the  above  premises,  it  was,  on  appeal  therefrom^ 

Held,  by  Qrove  and  Lopes,  J  J.  {setting  aside  the  rul- 
ing  of  the  Commissioners)  that  the  man  Smith, 
though  called  a  "  clerk,"  dwelt  on  the  premises  at 
a  caretaker  only  and  solely  for  the  purpose  of 
protecting  the  same,  and  therefore  the  casefM 
within  the  exemption  contained  in  sub-sect,  2  of 
sect,  13  of  41  Sc  42  Vict,  c,  15,  and  the  appeUanie 
were  not  liable  to  the  duty. 

Yewens  v,  Noakes,  in  the  Court  of  Appeal  (ubi 
infra),  disciused  and  distinguished. 

This  was  a  case  stated  by  the  Commissioners  for 

(a)  Beported  by  Huet  LiieH,  Saq.,  BftrrfiteMkt-Iiaw. 
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Greneral  Farposes,  Ac,  for  the  city  of  London,  for 
the  opinion  of  the  Exchequer  Division  of  the 
High  Coart  of  Jastioe,  and  the  facts  aa  stated  in 
the  case  were  as  follows  : 

1.  The  hank  by  its  agent  appealed  against  an 
asaessment  to  the  inhabited  house  duties  for  the 
yoar  ending  5th  April  1879,  of  28951.  at  M.  in 
the  pound,  upon  and  being  the  full  value  of  the 
whole  of  the  premises  Nos.  5  and  20,  Thread- 
needle-atreet,  in  the  city  of  London,  and  claimed 
exemption  in  respect  of  the  said  premises  under 
sect.  13  of  the  41  Yiot.  o.  15. 

2.  The  premises  constituting  Nos.  5  and  20, 
Threadneedle  -  street,  consist  of  a  basement, 
groand,  and  upper  floors,  with  two  separate  main 
entraooes  from  the  street. 

8.  The  ground  floor  and  basement  of  the 
building,  with  a  separate  entrance,  are  in  the 
oocnpation  of  the  appellants,  and  are  used  by 
them  as  a  bank  for  the  purpose  of  carrying  on 
their  business  as  bankers,  and  have  no  internal 
oommunication  whatever  with  the  rest  of  the 
building,  being  structurally  separated  therefrom  ; 
no  persons  dwelling  therein  at  night  times  except- 
ing Thomas  Gladding,  a  porter,  and  William  Stewart 
Smith,  a  clerk  (both  in  the  employ  of  the  appel- 
lantB),  who  dwell  therein  for  the  protection  of 
the  property;  and  John  Palmer  and  Edward 
Hatherway,  who  are  employed  as  night  watchers. 
The  custody  of  the  keys  of  the  premises  is  com- 
mitted by  the  appellants  to  Smith,  and  it  is  his 
duty  to  see  that  the  premises  are  safely  locked 
up  and  secured  every  night;  he  occupies  one 
small  room  only,  and  such  residence  upon  the 
premises  is  merely  for  the  protection  thereof. 

4.  The  remaining  rooms,  numbered  respectively 
1  to  26,  form  a  distinct  building,  with  a  separate 
staircase  and  main  entrance  from  the  street,  and 
are  let  to  and  occupied  by  traders  and  others  for 
the  purpose  of  profit,  no  person  dwelling  therein 
exoept  a  housekeeper,  who  occupies  her  rooms  for 
the  protection  of  the  premises. 

5.  The  respondent  Last,  on  behalf  of  the  Grown, 
oontended,  as  regards  that  portion  of  the  pro- 
perty in  the  occupation  of  the  appellants,  that  the 
room  occupied  by  Smith  was  used  by  him  as  a 
residence,  and  not  solely  for  the  protection  of  the 
premises,  and  that  his  employment  as  a  clerk  to 
the  appellants,  the  Gity  Bank,  gave  him  a  quality 
not  within  the  meaning  of  the  expression  **  ser« 
vant  or  other  person "  contained  in  sect.  13  of 
the  Act;  and  further,  that  the  above-named  porter 
and  night  watchmen  were  the  persons  dwelling 
therein  for  the  protection  of  the  premises,  but 
that  the  remaining  portion  of  the  property  not  in 
the  oooupation  of  the  appellants,  being  solely 
occupied  for  trade  purposes,  excepting  an  ordinary 
"  caretaker,"  came  within  the  exemption  re- 
ferred to. 

6.  The  commissioners  were  of  opinion  that  the 
premises,  as  divided,  were  so  structurally  severed 
as  to  form  two  distinct  buildings ;  that  the  build- 
ing or  tenement  in  the  occupation  of  the  Gity 
Bank  was  liable  to  the  inhabited  house  duty ; 
that  the  other  building  came  within  the  statute 
41  yict«  c  15,  s.  13,  sub-sect.  2,  and  they  reduced 
the  assessment  to  the  sum  of  17002.,  being  the 
annual  value  of  the  tenement  occupied  by  the 
appellants ;  whereapon  this  case  was  stated  and 
signed  by  the  commissioners  for  the  opinion  of 
the  High  Oonrt  of  Justice. 

MAe.  Oas.— YoL.  Xni. 


I  JI.  Matthetos,  Q.G.  (with  him  was  H.  D.  Qreene), 
for  the  appellant  bank,  argued  that  on  the  facts 
as  Slated  the  commissioners  were  bound  and 
ought  to  have  exempted  these  premises.  The 
watchmen  merely  patrolled  at  night,  but  had  no 
room  there.  The  Grown  contends  that  there  is 
something  in  the  position  of  a  "  clerk  "  that  takes 
a  person  who  is  so  called  out  of  the  category  of 
"a  servant  or  other  parson."  More  than  one 
person  in  the  present  case  had  the  care  of  these 
premises ;  and  the  number  necessary  for  purposes 
of  protection  must  depend  upon  the  kind  of 
premises,  the  nature  of  the  business  carried  on, 
and  the  value  of  the  stock  and  properly  kept  there. 
In  a  bank,  full  of  valuable  securities  ana  money, 
precautions  against  fir  3  as  well  as  against  thieves 
are  required,  and  a  messenger  who  oould  leave 
the  spot  to  raise  an  alarm  is  a  necessity.  The 
question  is  whether  the  quality  as  '* clerk" 
aestroys  the  exemption.  If  a  bank  clerk  is  not  a 
servant  of  the  bank  employing  him,  who  is  a 
servant?  The  case  is  concluded  by  the  recent 
authority  of  Bolfe  v.  Hyde  {44  L.  T.  Bep.  N.  S. 
775 ;  6  Q.  B.  Div.  673 ;  53  L.  J.  481,  Q.  B.), 
where  it  was  held  that  the  fact  of  a  man  occupy- 
ing some  other  position  in  the  employ  of  a 
bank  (in  that  case  he  was  a  cashier,  with  200Z.  a 
year  salary)  did  not  take  him  out  of  the  exemp- 
tion, if  it  were  found  as  a  fact  that,  although  a 
**  clerk,"  his  occupation  was  of  a  kind  consistent 
with  residence  for  protection  only.  The  Grown  no 
doubt  will  rely  on  the  case  of  Yewena  v.  Noakes, 
in  the  Gourt  of  Appeal  (44  L.  T.  Bep.  K.  S. 
128 ;  6  Q.  B.  Div.  530 ;  50  L.  J.  132,  Q.  B.),  but 
that  was  a  decision  on  a  different  statute,  viz., 
the  31  &  32  Yict.  c.  14,  s.  11,  under  which  the 
occupation  is  a  narrower  one  than  that  under  the 
statute  regulating  the  present  case  (41  Yict.  o.  15), 
which  comprises  a  wider  class  of  building.  That 
case  of  Yewens  v.  Noakee  is  commented  on  and  ex- 
plained in  Bolfe  v.  Hyde,  It  has  indeed  been  ques- 
tioned in  The  Okartered  Mercantile  Bank  of  India 
V.  WUson  (38  L.  T.  Bep.  N.  S.  254 ;  47  L.  J.  153, 
Ex. ;  8.  c.  nom.  Bank  of  India  v.  Wilson,  3  Ex.  Div. 
108),  and  other  cases,  whether  a  banking  company 
were  within  the  statute  31  &  32  Yiot.  at  all. 
The  true  test  I  submit  is,  has  the  man  a  larger 
residence  than  a  "  caretaker "  requires,  and  not 
whether  during  the  day  he  is  a  clerk  or  a  police- 
man. It  is  not  doubted  that  a  policeman  may  be 
a  "caretaker,"  yet  he  is  not  a  ''servant," 
but  "another  person;"  but  why  is  he  more 
ejusdem  generis  with  a  "  servant "  than  a  "  clerk  " 

isP 

The  Attorney-General,  Sir  H.  James,  Q.G.  (with 
him  were  the  Solicitor' Oeneral,  Sir  F.  Herschell, 
Q.G.,  and  A,  L.  Smith)  for  the  Grown  (respondents), 
contra. — ^The  case  of  Yetoens  v.  Noakes  was  deter- 
mined by  the  Gourt  of  Appeal  on  the  very  ground 
on  which  the  Grown  now  asks  this  court  to  deter- 
mine the  present  case.  It  is  true,  no  doubt,  that 
Bram well,  L.J.  rests  his  judgment  there  principally 
on  the  fact  of  the  man's  wife  and  children  haviug 
occupation  of  the  premises  as  well  as  himself;  but 
Thesiger  and  Baggallay,  L.JJ.  decided  the  case 
on  the  very  ground  contended  for  by  the  Grown 
here,  viz.,  that  the  term  "  servant "  is  used  and 
intended  by  the  Legislature  as  meaning  an  ordi- 
nary menial  or  domestic  servant,  and  that  "other 
person  "  means  some  one  of  the  same  kind  and 
description  and  standing  on  the  same  footing. 
1  Fatting  aside,  therefore,  the  incident  of  the  wife 
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and  children,  there  was  still,  in  the  opinion  of  the 
Lords  Justices,  a  necessity  to  hold  that  a  "  clerk  " 
did  not  come  within  the  words  "  servant  or  other 
person."  He  was  not  ^uadem  genwis.  The  com- 
missioners here,  in  their  discretion,  and  in  order 
to  determine  the  question  of  fact,  have  found  that 
the  man  Smith  was  not  a  servant,  &c.,  or  they 
could  not  have  held  the  premises  to  be  liable  to 
the  duty.  In  Bolfe  v.  Hyde,  relied  on  by  the 
appellants,  the  commissioners  found  the  '*  care- 
taker "  came  within  these  words,  and  the  court 
would  not  disturb  their  finding  on  a  question  of 
fact ;  and  that  is  what  the  Grown  now  asks  this 
court  not  to  do.  If  in  that  case  the  court  declined 
to  interfere  with  the  commissioners*  decision, 
who  had  not  followed  the  opinions  expressed  by 
Thesiger  and  Basgallay,  L.JJ.  in  Tewens  v. 
Noakea,  why  should  this  court  now  interfere  when 
the  commissioners  have  followed  those  opinions  P 
Although  Bramwell,  L.J.  based  his  judgment 
there  on  a  difierent  ground,  yet,  having  heard 
the  judgments  of  his  two  learned  brothers,  he 
expressed  no  dissent  therefrom.  That  case  is 
conclusive  of  the  present  point,  that  this  man 
does  not  come  within  the  exemption. 

H.  Matiheujs,  Q.G.  in  reply. 

Gbovb,  J. — In  this  case  the  claim  of  exemption 
is  under  sub-sect.  2  of  sect.  13  of  the  41  Yict.  c. 
15.    After  stating  what  the  premises  consist  of, 
the  0883  goes  on :  "  The  ground  floor  and  base- 
ment Ot  the  building,  with  a  separate  entrance, 
are  in  the  occupation  of  the  appellants,  and  are 
used  by  them  as  a   bank   for  the   purpose   of 
carrying  on  their  business  as  bankers,  and  have 
no  internal  communication  whatever  with  the  rest 
of  the   building,    being   structurally    separated 
therefrom,  no  person  dwelling  therein  at  night 
time  oxoepting  Thomas  Gladding,  a  porter,  and 
William    Stewart   Smith,  a   derk,  both  in  the 
employ  of  the  appellants,  who  dwell  therein  for 
the  protection  of  the  property,  and  John  Palmer 
and  Edward  Hatherway,  who  are  employed  as 
night  watchmen.    The  custody  of  the  keys  of  the 
premises    is    committed    by   the   appellants    to 
Smith,  and  it  is  his  duty  to  see  that  the  premises 
are  safely  locked  up  and  secured  every  night. 
He  occupies  one  small  room  only,  and  such  resi- 
dence upon  the  premises  is  merely  for  the  pro- 
tection thereof."    The  case  calls  Smith  a  "  clerk," 
but  he  occupies  only  one  small   room,  and  his 
residence  upon  the  premises   is  merely  for  the 
protection  of  them.    Now  the  question  arises,  is 
he  who  is  called  a  "  clerk  "  (and  we  will  assume 
that  he  is  a  *'  clerk  "  for  some  purposes),  and  who 
occupies  one  small  room  merely  for  the  protec- 
tion of  the  bank,  within  the  exemption  in  sub- 
sect.  2  of  sect.  13,  or  is  he  not  P    Practically  it 
oomes  to  the  question  whether  we  are  or  not 
bound  by  the  decision  of  the  Gourt  of  Appeal  in 
Yewens  v.  Noahes  {uhi  sup.),  in  which  I  should 
of  course  acquiesce  if  I  considered  that  it  applied 
to  the  present  case  in  the  sense  that  we  should  be 
bound  by  it  in  giving  our  present  judgment ;  but 
I  do  not  consider  that  it  does  so  apply,  and  for 
the  following  reasons:  First  of  all,  to  note  the 
distinction  between  the  facts  in  the  two  cases, 
in  Tewens  v.  Noahes,  the  person  in  whose  favour 
the  exemption  was  sought  was  a  clerk  in  a  good 
position  with  a  salary  of  1502.  a  year,  in  addition 
to  which  his  wife  and  family,  consisting  of  four 
or  five  children,  and  a  servant,  ooonpied  not  one 
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small  room  only,  as  is  the  case  here,  but  several 
rooms  in  the  house,  and  upon  that  the  question 
arose  before  the  court,  whether  he  was  within 
the  exemption  as  beino:  a  person  dwelling  in  such 
house  or  tenement  "  for  the  protection  thereof.*' 
Now  it  is,  I  think,  to  be  derived  from  the  state- 
ment in  the  present  case,  that  the  clerk  Smith 
was  resident  on  the  premises  merely  "for  the 
protection  thereof,"  that  is,  solely  and  exclusively 
for  the  purpose  of  protecting  the  bank.  It  is 
true  there  were  a  porter  and  two  night  watoh* 
men ;  but  the  argument  of  the  learned  Attorney- 
General,  on  the  part  of  the  Grown,  did  not  seem 
to  rest  upon  that,  and  I  did  not  understand  it 
to  be  denied  that  those  other  persons  would 
come  within  the  words  *'  servant  or  other  person," 
which  are  the  words  upon  which  the  case  almost 
wholly  depends.  The  whole  strength  of  the 
learned  Attorney-Generars  argument  rests  upon 
the  fact  that  this  man  Smith  was  a  "  clerk,"  and 
that  the  man  as  to  whom  the  claim  to  exemption 
in  Yewens  v.  Noahes  arose  was  also  a  "clerk." 
But  then  there  is  this  distinction  in  fact — and  I 
will  see  presently  whether  the  judgment 
in  that  case  applies  to  that — that  here  we 
know  nothing  of  the  character  and  position  of 
the  man  Smith  further  than  that  he  is  called  a 
*'  clerk,"  and  that  he  occupies  one  small  room  only 
for  the  protection  of  the  oank.  Therefore  he  is 
a  person  to  whom  the  word  "  clerk  "  is  applied,  bat 
whose  residence  is  merely  for  the  protection  of 
the  premises.  Now  there  are  clerks  of  varioas 
grades  and  various  descriptions.  In  the  case  of 
WooUen  v.  Bolfe  {ante,  p.  63)  in  which  we  have  just 
given  judgment,  the  man  Somerford  was  called  a 
*'  clerk,"  though  he  certainly  did  not  appear  to 
perform  any  of  the  ordinary  duties  which  we 
usually  find  connected  with  the  word  "clerk." 
Here  there  is  no  finding  that  Smith  performed  any 
duties  other  than  those  of  protection.  From  what 
appears  in  the  case  I  should  rather  take  it  that 
he  performed  none,  and  that  he  resided  there 
merely  for  protection,  though  he  maj  have  had 
some  other  duties  unconnected  with  his  residence. 
The  question  therefore  arises,  does  he  inhabit  the 
house  in  any  other  sense  than  for  the  purpose  of 
protection  P  It  does  not  appear  to  me  that  he 
does.  In  Yewens  v.  Noahes  the  "  clerk,"  it  appears, 
did  inhabit  the  house  uUra  a  mere  inhabitinfi; 
for  the  purpose  of  protection,  and,  as  I  read 
the  judgment  of  Bramwell,  L.J.,  that  learned 
judge  dwells  very  much  upon  that  matter,  for  he 
says :  "  It  may  be  said,  are  married  men  not  to  be 
caretakers  P  I  do  not  say  that  they  are  not  to  be, 
but  what  I  say  is,  that  the  houses  which  they  take 
care  of  must  not  be  the  dwellings  of  themselves 
and  their  families,  and  that  if  they  are  made  the 
dwellings  of  themselves  and  their  families  the 
case  is  not  within  the  exemption  which  supposes 
an  exemption  in  the  case  of  a  caretaker  only.*' 
Further  on  the  Lord  Justice  says :  "  Here  are  a 
man  and  his  wife  and  children,  having  a  servant, 
residing  within  this  building,  which,  as  far  as  they 
are  concerned,  is  as  much  an  occupied  dwelling  to 
the  extent  to  which  they  occupy  it  as  a  part  of  a 
house  can  be ;  and  it  is  impossible  to  say  that  this 
person  is  not  residing,  or  having  the  benefit  of  a 
residence,  with  his  family  in  the  house.  I  think 
therefore  that,  whether  we  look  at  these  general 
principles  to  which  I  have  adverted,  or  to  the 
ciroumstanoes  of  this  particular  case,  it  is  not 
within  the  statute."  Both  Thesiger  and  BaggaUay , 
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L.JJ.  agree  with  that  jadgment,  but  they  add 
other  groaads  for  their  agreement  with  it.    I  do 
not  know  that  there  la  anything  more  diffioalt  ia 
Bome  casee  than  for  a  court  which  is  boand  by  the 
decision  of   another  ooart,  whether  a  Goart  of 
Appeal  or  of  co-ordinate  jarifidiotion,  to  be  quite 
pertain  as  to  how  far  the  opinions  expressed  in  the 
jadgment  of  each  other  court  are  to  be  taken  as 
a  necessary  part  of  the  judgment  of  such  court. 
The  general  rule  I  believe  to  be  that  the  court, 
to  whose  attention^  a  judgment  of  a    Court  of 
Appeal  or  of  co-ordinate  jurisdiction  is  odled,  is 
bonnd  really  by  that  judgment  only  so  far  as  it 
applies  to  the  facts  of  the  case  then  before  such 
oourt;   and  though  the  utmost  deference  is  of 
coarse  to  be  paid  to  any  opinion  expressed  by  any 
Gonrt  of  Appisal,  or  even  by  a  oonrt  of  co-ordinate 
jarisdiction,  still  the  court  is  not  bouud  by  any- 
thing whidi  may  be  said  by  snoh   other  court 
beyond  what  is  plainly  necessary  to  constitute  the 
lodgment  of  the  oonrt,  having  regard  to  the  facts 
before  it.    Now  ^  in   Tewens  v.  Nodkea  {uhi  gup,) 
Thesiger,  L.J.  ^ves  another  reason  for    coming 
to   the   conclusion   that    the  appeal  should  be 
be  allowed.   He  says,  '*  What  is  the  meaning  of  the 
words    *  other   person '  P     Now   definitions   are 
proverbially  dangerons,  and  I  do  not  propose  to 
define  exactly  what  the  words  '  other  person  *  may 
mean,  but  this,  I  think,  is  obvious,  that  by  the 
words  '  other  person '  is  intended  some  person  of 
the  same    kind  and  description  as   a   servant, 
Btanding  somewhaD  on  the    same   footing,   and 
subject  to  the  same  conditions."    I  may  remark 
here  that  the  term  **  servant "  is  one  open  to  con- 
aiderable  latitude  of  meaning,  because  a  different 
senrant  would  be  required  for  the  protection  of  a 
bank,  or  (patting  a  bank  out  of  the  question)  of  a 
▼ery  large  and  important  commercial  business 
concern,  from  that  which  would  be  required  in  the 
case  of  an  ordinary  shop.    A  person  required  as 
a  "  servant  or  other  person "  to  protect  a  large 
oommerdal  establishment,  might  vary  very  much 
from  a  servant  required  to  protect  a  small  insigni- 
ficant shop  consistiDg  of  a  room  and  a  little  cell 
behind  it,  where,  probably,  the  only  servant  kept, 
as  a  maid  of  all  work,  might  be  quite  sufficient 
for  the  protection  of  apples  and  oranges,  and 
things  of  that  sort.    Then  Thesiger,  L.J.  having 
piven  that  definition,  says :  "  I  think  a  very  good 
illustration  was  given  by  the  Solicitor- Gfeneral 
where  he  referred  to  the  not  nncommon  case  of  a 
policeman  being  pet  into  an  unoccupied  house  or 
trade  premises  for  the  purpose  of  watching  and 
guarding  them" — ^I    apprehend  that  the  Lord 
Justice  meant  that  he  would  come  within  the  defini- 
tion of  "other  person  " — "  but,"  hisLordshipgoes  on 
to  say,  "  if  that  be  the  proper  meaning,  as  I  think  it 
ia,  of  the  words '  servant  or  other  person,'  then  it 
IS  obvious  that  a  clerk  with  a  salaxr  of  1501.  a  year 
does  not  come  within  such  words.     If   he  did, 
where  is  the  oonstruotion  to  stop  P  The  manager  of  a 
bank,  a  foreman  with  high  wages,  persons  in  the 
position  almost  of  gentlemen,  might  be  put  in  to 
take  care  of  premises."    The  Lord  Justice  gives 
judgment  in  favour  of  the  Grown,  first  of  all,  on 
the  ground  that,  even  if  the  man  had  not  been  a 
clerk,  he  was  not  within  the  exemption — not  put- 
ting his  judgment  upon  the  actual  word  "  clerk  " — 
because  he  was  on  the  premises  with  his  wife 
and  family  and  a  servant;  and  secondly,  upon  the 
groand  that,  being  a  clerk  with  a  saliury  of  150Z. 
a  year,  he  was  not  in  the  position  of  a  **  servant  or 


other  person  "  contemplated  by  the  Act.     Thus 
Thesiger,  L.J.  in  effect,  says :  '*  First,  I  agree  with 
Bramwell,  L.J.  that  this  miin,  inhabiting,  with  his 
wife  and  several  children,  and  a  servant,  several 
rooms  in  the  house,  does  not  come  within  the 
position    of     a    mere    caretaker    of     property 
inhabited  for  no  other  purpose,  and  only  inhabited 
to  an  extent  sufficient  to  give  him  a  sleeping  place 
or  a  place  in  the  house  enabling  him  to  act  as  a 
caretaker;  and,  secondly,  I  do  not  think  this 
person  was  in  the  position  of  a  servant,  being  a 
clerk  with  a  salary  of  1502.  a  year."    The  present 
case  clearly  does  not  come  within  the  judgment  of 
Bramwell,  L.J.,  and  therefore  it  does  not  come 
within  the  first  ground  of  Thesiger,  L.J.'s  judg- 
ment, and  I  do  not  think  it  comes  within  the 
second  ground  of  the  same  last-mentioned  judgment 
either,  because  all  that  I  find  in  the  case  here  is,  that 
the  man  is  merely  called  a  "  clerk,"  and  if  we  were 
to  give  judgment  for  the  respondent  in  the  present 
case,  we  should  go  the  lenath  of  saying  that  a 
person  called  a  "  clerk  "  could  not  be  a  "  servant 
or  other  person  "  within  the  meaning  of  sub-sect. 
2  of  sect.  IS  of  the  Act  of  Parliament.    I  feel  that 
we  should  be  straining  the  law  if  we  were  to  say 
that.    Even  taking  that  part  of  the  judgment  of 
Thesiger,  L.J.  in  which  he  comes  to  the  decision 
that  the  appeal  should  be  allowed,  on  the  ground 
that  the  man  in  that  case  was  a  clerk  with  a 
bbIstj  of  150L  a  year,  and  was  therefore  not  a 
"  servant  or  other  person  "  contemplated  by  the 
statute,  the   facts   here  are  not  ad  idem  with 
those  in  that  case.    I  should  give  the  utmost 
deference  to  the  whole  of   the  judgment  pro- 
nounced by  a  judge  of  the  Oourt  of  Appeal,  but, 
where  there  is  amply  sufficient  in  the  case  to 
satisfy,  if  I  may  use  the  expression,  the  requisites 
of  the  judgment  without  certain  extra  reasons 
^ven  in  the  judgment,  I  do  not  think  that,  sit* 
ing  here,  we  are  bound  by  all  those  extra  reasons. 
I  endeavour  to  avoid  (without  pretending  to  say 
that  there  may  not  be  cases  where  I  have  not 
avoided)    the   strengthening^    my  judgment   by 
reasons  which  are  not  essential  for  the  decision  of 
the  particular  case.    Speaking  for  myself,  I  have 
thought  it  desirable,  as  much  as  possible,  not  to 
give   reasons   which  may  involve  anything  not 
necessarily  involved  in  the  facts  of  the  case  upon 
which  I  am  giving  my  judgment.     Therefore  I 
do  not  think  1  am  bound  by  that  portion  of  the 
judgment  not  necessarily  applying  to  the  case 
before  the  court,  because  I  see  enough  in  the 
case  to  support  the  judgment  of  the  Lords  Jus- 
tices upon  the  other  portions  of  the  jadgment. 
But,  even  if  I  did.  consider  myself  bound  by  that 
portion  of  the  judgment  to  which  I  have  referred, 
I  do  not  Uiink  that  this  case  comes  within  it. 
There  is  only  one  other  point  to  which  I  need 
refer.     It  is  said,  on  the  part  of  the  respon- 
dent, that  here  the  commissioners  must   have 
assumed   by  their   judgment   that    Smith    was 
not  "  a  servant  or  other   person  "  within  the 
meaning  of  the  statute,  and  that  they  having 
so  found,  we  are  bound  by  that  finding ;   and  the 
case  of  Boye  v.  Hyde  (ubi  sup.)  (which  was  de- 
cided by  the  Court  of  Appeal  subsequently  to 
their  jadgment  in  Yevoene  v.  Nodkee)  was  referred 
to,  in  which  Lindley,  L.J.  comments  upon  the 
judgment  in  Tewens  y.  Nodkee,  and  says  that  a 
portion  of   that  judgmient  was  "extra-judicial," 
by  which  I  understand  him  to  mean  that  it  was 
unnecessary  to  the  decision  of  the  case  before  the 
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oonrt.  It  is  also  said,  on  the  part  of  the  respon- 
dent here,  that  Bolfe  y.  "Syde  is  distingaishable 
from  the  present  case  on  the  ground  that  there 
the  oommissioners  found,  as  the  court  found,  that 
the  "  cashier  "  was  a  "  servant  or  other  person  " 
who  dwelt  on  the  premises  only  for  the  purpose 
of  protection.  Here  the  oommissioners  do  not 
expressly  find  that  this  man  Smith  was  "  a 
servant  or  other  person  "  within  the  meaning 
of  the  statute.  Possibly  they  thought  it  was 
an  arguable  case,  and,  in  order  to  enable  the 
case  to  be  appealed,  they  must  find  one  way  or 
the  other.  It  may  be  assumed  that  they  thought  he 
was  so,  but  they  thought  also  that  it  was  a  fair  case 
for  appeal,  and  they  have  given  those  other 
findings,  one  of  which  I  have  very  much  relied  on, 
viz.,  that  this  man  occupied  one  small  room  onlv, 
and  merely  for  the  protection  of  the  bank, 
having  given  these  facts  the  commissioners  leave 
it  to  the  court.  In  Yewene  v.  Noahes  Thesiger, 
L.J.  says  (and  I  fully  agree  with  what  he  says 
upon  that  subject) :  "  If  in  this  case  the  commis- 
sioners had  distinctly  found  as  a  fact  that  the  care- 
taker in  this  particular  instance  was  simply  the 
caretaker,  and  even  a  'servant  or  other  person' 
within  the  Act,  although  we  may  think  the  de- 
cision was  erroneous,  I  do  not  think  that  we 
should  be  justified  in  interfering  with  it ;  but,  in 
this  case,  under  the  terms  of  the  special  case,  the 
object  of  the  commissioners  appears  to  be  to 
submit  to  the  court  the  very  question ;  and  that 
being  so,  we  are  justified,  notwithstanding  their 
belief  that  this  was  the  case  of  a  caretaker,  in 
deciding  in  the  way  in  which  we  have  done."  In 
the  present  case,  as  in  that  case,  the  commis- 
sioners have  not  found  distinctly,  or  in  terms, 
that  this  man  was  "a  servant  or  other  person," 
but  they  have  given  a  decision  upon  the  case 
referring  it  to  us  for  our  judgment.  Therefore 
we  are  not  bound  by  the  finding  of  the  commis- 
sioners. The  facts  here  are  very  different  from 
those  in  Yewens  v.  Noahes,  and  the  case  does  not 
come  at  all  within  what  I  may  call  the  main  part 
of  the  judgment  in  that  case,  that  is  to  say,  the 
judgment  of  Bramwell,  L.J. ;  nor  do  I  think  it 
comes  within  the  other  part  of  the  judgment  of 
Thesiger  and  Baggally,  J[j.JJ.  For  these  reasons 
I  am  of  opinion  that  the  appellants  here  are 
entitled  to  our  judgment,  which  must  therefore 
be  given  for  them  and  against  the  Crown. 

Lopes,  J. — I  am  of  the  same  opinion.  The 
question  raised  in  the  case  is  this:  Is  the  man 
Smith  '*  a  servant  or  other  person"  dwelling  in  the 
building  in  question  for  the  protection  thereof  P 
Now  there  is  nothing  in  the  finding  of  the  com- 
missioners as  to  whether  he  is  "a  servant  or 
other  person"  or  not;  but  they  find  this,  that  he 
occupies  one  small  room  only,  and  that  such 
residence  upon  the  premises  is  merely  for  the 
protection  thereof,  and  having  found  that,  they 
leave  it  to  the  court  to  say  whether  that  finding 
sufficiently  justifies  them  in  arriving  at  the  con- 
clusion, which  beyond  doubt  they  must  have 
arrived  at  to  have  decided  as  they  did,  that  that 
does  not  bring  him  within  the  exemption  men- 
tioned in  the  A<it.  The  commissioners  seem  to 
have  thought  that  the  employment  of  Smith  as  a 
*'  clerk"  gave  him  a  quality  not  within  the  mean- 
ing of  the  words  "  servant  or  other  person ;"  in 
pomt  of  fact  they  state  that  that  was  the  ground 
of  their  decision.  It  appears  to  me  that,  if  we 
were  to  dedde  in  favoor  of  the  Crown  in  this  case, 


I  we  should  have  to  go  the  length  of  holding  that 
no  person  who  is  a  "  clerk,"  whatever  his  salary 
or  his  position  might  be,  could  be  "  a  servant  or 
other  person"  within  the  meaning  of  the  statu- 
tory exemption  referred  to,  or,  in  other  words, 
could  be  a  "  caretaker."  I  cannot  think  that  the 
mere  quality  of  "clerk"  can  destroy  the  exemp- 
tion. I  think  what  we  are  bound  to  look  at  in  every 
case  is  the  character  of  the  evidence ;  and  looking 
at  the  character  of  the  evidence  in  this  case, 
and  the  finding  of  the  commissioners  with  regard 
to  it,  I  think  that  this  man  Smith  is  a  "  servant," 
or  at  any  rate  "  another  person,"  within  the  mean- 
ing of  the  Act  of  Parliament.  I  do  not  mean  to 
say  that  I  have  not  felt  some  difficulty  during  tho 
argument  of  the  case,  but  that  difficulty  has 
entirely  arisen  from  the  judgment  of  the  majority 
of  the  Court  of  Appeal  in  the  case  of  Yewens  v. 
Noakee  (uhi  sifp.),  I  mean  the  language  of  Thesiger 
and  Baggallay ,  L.J  J.  I  did  at  first  think  that  the 
words  used  by  those  learned  judges  amounted  to  a 
judicial  interpretatiou  of  the  words  "servant  or 
other  person;"  but, on  careful  consideration, I  adopt 
the  view  expressed  by  my  learned  brother  Grove, 
that  in  reading  those  judgments,  we  are  bound  to 
look  to  the  facts  which  were  being  dealt  with  in  that 
particular  case.  I  mean,  that  the  words  of  the 
learned  Lords  Justices  must  be  interpreted  by  the 
light  of  the  matter  and  the  facts  then  before  them. 
I  think  those  learned  judges,  when  they  used  the 
expressions  which  they  did,  must  have  had  before 
their  minds  the  facts  concerning  the  "  clerk"  in 
the  particular  case  with  which  they  were  dealing, 
and  I  cannot  think  that  they  meant  to  say  that  no 
"  clerk"  could  be  within  the  exemption,  whatever 
his  position  might  be.  On  these  grounds  I  think 
that  our  judgment  ought  to  be  in  favour  of  the 
appellants. 

Judgment  for  the  appellants  with  costs. 

Solicitors  for  the  Bank  (apps.),  IngUt  Oooper, 
and  Holmes. 

Solicitor  for  the  Crown  (resp.),  Tlie  Solicitor  of 
Inland  Eevenue.  .. 

Friday,  June  3, 1882. 

(Before  Field  and  Cavb,  JJ.) 

The  Guakdiahs  op  the  Pooa  op  the  Madelbt 
Union  (apps.)  v.  The  Guardians  op  the  Poor 
OP  the  Bkidgnobth  Union  (resps.).  (a) 

Poor  law — Derivative  settlem,ent — Birth  settlement 

— Wife,  and  children  under  sixteen — Father  having 

acquired  no  settlement — The  Divided  Parishes 

and  Poor  Law  Amendment  Act  1876  (39  §r  40 

Vict,  Ct  61),  8,  35. 

E.  H.  and  her  three  children  were  tlie  wife  and 
children  of  W,  fl".,  who  was  the  son  of  J.  H*,  and 
had  become  chargeable  to  the  respondents*  union, 

J.  E,  was  bom  in  the  parish  of  Madeley  in  Uib 
appellants*  union,  but  had  a^cquired  no  setUement 
in  his  own  right. 

W.  H,  was  not  bom  in  the  parish  of  Madeley,  and 
had  also  acquired  no  setUement  in  his  own 
right. 

Held,  (hat  the  Oourt  of  Quarter  Sessions  were  right 
in  quashing  an  order  of  two  jvbstices  for  the 
removal  of  the  paupws  E.  H.  and  her  three 
children  from  the  respondents*  union  to  the  appel' 
lants*  union. 

That,  although  the  Divided  Parishes  and  Poor  Law 

(A)  Keported  by  H.  D.  Bonset,  EBq.,BaniBter«Miaw. 
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Amendment  Ad  1876  (39  ^  40  Vid.  c.  61)  (a) 
ahoUahed  derivcUive  setUemente,  it  eoscepied  the 
wife  and  left  the  law  as  it  was  before  upon  that 
head,  and  therefore  she  takes  the  settlement  of  her 
husband  whether  acquired  or  derivative. 

JluU  a  legitimate  child  will  in  no  case  take  any 
derivative  settlement  acquired  by  the  widowed 
moUier  by  a  second  marriage,  or  any  derivative 
settlement  acquired  by  either  parent  by  parentage  ; 
and  an  illegitimate  child  wiu  in  no  ease  take  any 
derivative  settlement  acquired  by  the  mother  by 
parentage  or  marricbge ;  and  as  the  parents  in 
this  case  had  none  but  derivative  sdtlements  the 
children  would  not  take  the  settlement  of  either 
father  or  mother,  btU  their  birth  settlement, 

8f£CIal  case  stated  by  the  Goait  of  Qaarter 
Sessions  of  the  Feaoe  for  the  Boroai^h  of  Bridg- 
north. 

On  the  9th  Jan.  1882  two  jastioes  for  the 
boroogh  of  Bridgnorth  made  an  order  for  the 
removal  of  Ellen  Hnghes  and  her  three  children, 
aged  respectively  five,  three,  and  one  year,  from 
the  Bridgnorth  Poor  Law  Union  to  the  Madeley 
Poor  Law  Union. 

Upon  appeal  by  the  Madeley  Union  to  theOourt 
of  Quarter  Sessions  for  the  borough  of  Bridgnorth 
the  order  of  the  lastices  was  quashed,  sabjeot  to  a 
special  case  to  be  stated  for  the  opinion  of  the 
High  Gonrt  of  Justice. 

The  material  part  of  the  case  is  as  follows : — 

The  gronnds  of  removal  alleged  that  the  settle- 
ment of  the  paupers,  and  of  William  Hughes, 
the  husband  of  the  said  Ellen  Hnghes,  was  the 
birth  settlement  of  John  ^Qghes,  the  father  of 
William  Hnghes.  No  other  settlement  of  John 
Hughes  or  of  William  Hughes  was  set  up  affirma- 
tively by  the  appellants  in  their  grounds  of  appeal, 
nor  did  they  therein  allege  that  the  said  John 
Hughes  had  derived  a  settlement  frcm  his  father 
or  had  acquired  any  other  settlement  than  such 
birth  settlement  as  aforesaid  before  his  son  the 
said  William  Hughes  had  attained  the  age  of 
sixteen ;  but  thev  allege  that  the  said  Wuliam 
Hughes  was  not  bom  nor  ever  legally  settled  in 
the  parish  of  Madeley,  and  in  their  fourth  ground 
of  appeal  they  maintained  '*that  the  alleged 
aettlement  (if  any)  of  the  said  William  Hughes 
would  be  a  derivative  settlement,  and  as  such  is 
abolished  by  Act  of  Parliament." 

The  Court  held  that  upon  the  reasonable  con- 
Btmction  of  the  grounds  of  appeal  the  respondents 
were  not  bound  to  prove  more  than  the  birth  of 
the  said  John  Huffhes  in  the  parish  of  Madeley, 
and  that  upon  such  proof  the  question  of  law  in- 

(o)  89  A  40  Yiot.  o.  61,  b.  85 :  No  person  ahaU^ 
deemed  to  have  derived  a  settlement  from  any  other 
person,  whether  by  parentage,  estate,  or  otiaerwise, 
except  in  the  case  of  a  wife  from  her  hnaband,  and  in  the 
case  of  a  ohild  nnder  the  age  of  sixteen,  which  child 
shall  take  the  settlement  of  its  father  or  of  its  widowed 
mother  as  the  ease  may  be,  up  to  that  age,  and  shall 
retain  the  settlement  so  taken  until  it  shall  require 
another. 

An  illegitimate  child  shall  retain  the  settlement  of  its 
mother  until  snch  child  acquires  another  settlement.  If 
any  child  in  this  section  mentioned  shall  not  have 
acquired  a  settlement  for  itself,  or  being  a  female  shall 
not  have  deri? ed  a  settlement  from  her  hnsband,  and  it 
eaamot  be  shown  what  settlement  snch  ohild  or  female 
derived  from  the  parent  without  inqniriiur  into  the  deriva- 
tive settlement  of  snch  parent,  snon  ohud  or  female  shall 
be  deemed  to  be  settled  in  the  parish  in  which  he  or  she 
WMbcou 


tended  to   be   raised    by  the   appellants   would 
properly  arise. 

Ik  was  proved  or  admitted  that  John  Hnghes 
was  born  in  the  parish  of  Madeley,  in  the  appel- 
lants' union,  in  or  about  the  year  1822,  and 
acquired  no  settlement  in  his  own  right;  that 
William  Hughes  was  the  lawful  son  of  the  said 
John  Hughes,  and  also  had  acquired  no  settlement 
in  his  own  right;  and  that  the  paupers  Ellen 
Hughes  and  her  three  children  were  the  lawful 
wife  and  children  of  the  said  William  Hughes, 
and  had  become  chargeable  to  the  respondents' 
union. 

The  appellants  called  no  evidence  at  the  close 
of  the  respondents'  case,  but  submitted  as  matter 
of  law  that  it  was  not  sufficient  for  the  respon- 
dents to  prove  the  place  of  birth  of  John  Hughes ; 
but  that,  unless  they  could  show  affirmatively  a 
legal  settlement  of  the  said  John  Hughes  at 
Madeley — not  derived  from  the  fact  of  his  birth 
there — his  son  William  Hughes  must  be  held  to 
be  settled  in  the  place  in  which  the  said  William 
Hughes  was  bom. 

The  Court  quashed  the  order  on  the  ground 
that  it  was  in  law  insufficient  to  make  out  a  primd 
fade  birth  settlement  for  John  Hughes ;  and  that 
as  the  respondents  had  not  established  a  settle* 
meut  in  the  parish  of  Madeley  for  John  Hughes, 
other  than  a  primd  facie  birth  settlement,  William 
Hughes  must  be  held  to  be  settled  in  the  parish 
of  his  birth  by  virtue  of  the  Divided  Parishes  Act 
1876  (39  &  40  Vict.  o.  61).  If  the  court  shall  bo 
of  opinion  that  the  facts  admitted  and  proved 
established  a  settlemecfe  for  the  said  William 
Hughes  in  the  parish  of  Madeley,  then  the  said 
order  of  removal  shall  stand  confirmed,  and  the 
order  of  sessions  quashing  the  same  shall  be 
quashed. 

Bosanquet  and  Kenyon  for  the  appellants. 

Jelf,  Q.G.  and  Archibald  (Spearman  with  them) 
for  the  respondents. 

Our.  adv.  vull. 

Aug.  3. — FiVLD,  J. — ^This  was  a  special  case 
stated  by  the  Quarter  Sessions  of  the  Peace  for 
the  Borough  of  Bridgnorth  Union  upon  an  appeal 
by  the  Union  of  Madeley,  against  an  order  by 
which  two  justices  had,  upon  the  9th  Jan.  1882, 
adjudged  the  lastplace  of  settlement  of  Ellen  the 
wife  of  William  Hnghes  and  three  children,  aged 
five,  three,  and  one  year,  to  be  in  the  parish  of 
Madeley.  The  Madeley  Union  or  parish  appealed 
against  that  order  and  the  court  of  quarter 
sessions  quashed  it  subject  to  a  case.  Now,  the 
question  turns  upon  the  construction  of  39  &  40 
Vict.  c.  61.  The  facts  to  which  the  statute  has  to 
be  applied  are  these :  The  paupers,  the  wife  and 
three  children,  were  the  wife  and  children  of 
William  Hughes.  The  birthplace  of  William 
Hughes  was  not  proved,  and  was  taken  not  to  be 
in  Madeley  Union,  but  his  father  John  was  born 
in  Madeley,  and  the  justices  below  held  that  the 
settlement  of  John  the  grandfather  ought  to  be 
considered  the  settlement  of  the  father,  and  upon 
that  ground  they  made  the  order.  Now,  the 
matter  has  been  under  discussion  in  various  cases, 
and  I  have  before,  in  one  or  two  cases,  expressed 
my  views  of  the  construction  of  the  statute. 
Upon  those  occasions  I  had  not  taken  time  to  con- 
siaer,  but  I  gave  the  construotion  which  appeared 
to  my  mind,  in  the  course  of  the  arguments,  to  be 
the  true  one.    Since  these  oases  others  have  been 
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argned,  and,  in  the  very  able  argument  that  has 
been  addressed  to  as  in  this  case  by  Mr.  Bosan> 
quet,  these  cases  have  been  fally  brought  before 
us.  I  thought  it  right  therefore,  ah  initio^  to  go 
back  through  the  whole  thing  and  see  whether  or 
not  the  view  I  before  expressed  was  correct  and 
sound,  or  whether  an  examination  of  the  statute 
and  authorities  tended  to  remove  any  doubt  there 
might  be  in  my  mind,  and  would  enable  me  to 
acquiesce  in  Mr.  Bosanquet's  view.  Now,  for 
that  purpose  I  have  gone  further  back  than  the 
statute  in  order  to  see  as  far  as  I  can  what  has 
been  the  policy  of  the  Legislature.  There  is, 
first  of  all,  no  doubt  to  be  entertained  that  bylaw 
every  person  unable  from  poverty  to  maintain 
himself  is  entitled  to  be  maintained  at  the  ex- 
pense of  the  inhabitants  of  some  parish  or^  place 
which  has  the  duty  thrown  upon  it  of  maintaming 
its  own  poor,  and  that  place  so  charged  with  the 
liability-~and  indeed  every  other  place  in  which  a 
person  is  found  who  is  likely  to  become  charge- 
able to  the  funds  for  the  relief  of  the  poor  in  it — 
has  a  right  given  to  it  of  causing  the  removal  of 
the  person  likely  to  become  chargeable  to  what  is 
popularly  known  as  the  place  of  selitlement  of  the 
pauper.  That  right  of  removal  of  poor  persons 
was  in  existence  before  the  pauper  settlement  laws 
oame  into  existence  at  all.  It  was  in  existence  as 
far  back  as  the  reign  of  Bichard  II.  and  also 
Henry  YIL,  in  which  years  various  Acts  of 
Parliament  were  passed  which  insisted  or  as- 
serted that  poor  persons  and  persons  of  cer- 
tain descriptions  should  resort  to  certain  places ; 
and  it  is  remarkable,  in  regarding  the 
modern  legislation  upon  the  subject,  how  much 
that  modem  legislation  agrees  with  the  first 
legislation,  because  the  whole  spirit  of  the  Acts  of 
Henry  YIL  and  Bichard  II.  was  that  persons  of 
certain    descriptions  were   to  resort  to  certain 

E laces  where,  in  the  language  of  the  Act,  they  had 
ecome  conversant,  or  had  dwelt,  or  had  abided. 
Therefore  the  policy  in  those  days,  if  you  found  a 
vagrant  or  a  person  not  having  means  of  support, 
was  to  hold  that  the  proper  place  for  that  person 
to  resort  to  was  a  place  where  he  was  con- 
versant and  where  ne  would  find  friends  or 
persons  likely  to  support  him,  or  associate 
with  him.  That  continued  the  state  of  the 
law  until  the  time  of  Charles  II.  when  the 
Act  was  passed  which  defines  the  law  of  settlement 
until  recent  changes  have  been  effected  by  this 
Act,  and  in  one  instance  by  the  Poor  Law 
Act  of  4  &  5  Will.  4.  Now  the  of  state  things, 
therefore,  which  ultimately  became  settled,  was 
that  which  came  into  existence  by  the  statute  of 
13  &  14  Oar.  2,  which  fixed  the  right  of 
removal  of  persons  likely  to  become  chargeable, 
and  consequently  their  place  of  settlement  was 
deemed  to  be  in  the  place  where  the  paupers  were 
last  legally  settled.  Every  word  is  important. 
"Lastlegally  settled"— he  might  have  been  settled 
in  a  dozen  places,  but  the  place  where  he  was  last 
legally  settled  was  asserted  to  be  the  one  to  which 
he  was  to  be  removed,  and  therefore  it  became 
technically  known  as  "  the  place  of  settlement." 
Now  the  persons  we  have  to  deal  with  here  who 
are  to  be  removed,  consist  of  a  married  woman 
and  three  children,  all  the  children  being  under 
the  age  of  sixteen,  and  of  course  unemancipated. 
If  a  question  had  arisen  about  the  removal  of 
these  four  persons  before  the  statute  which  we 
have  to  oonstnie,  viz.,  89  A  40  Yiot.  c.  61,  b:  35, 


the  state  of  things  would  have  been  this :  The 
wife  might  have  been  removed  to  the  place  of  her 
husband's  settlement,  because  she  derived  that 
settlement  from  her  husband.  That  would  have 
been  the  state  of  things  before  39  &  40  Yiot.,  and 
is  the  state  of  things  still,  because,  although  that 
Act  intended  to  abolish  and  did  abolish  derivative 
settlement  in  general,  it  excepted  the  wife  from  it* 
and  therefore  left  the  law  as  it  was  before  upon 
that  bead.  Therefore  whatever  construction  you 
may  put  upon  the  Act  the  wife  must  be  removed 
to  the  place  of  her  husband's  settlement.  It 
seems  to  me  that  the  policy  of  the  Legislature  was 
very  clear,  namely, that  it  would  be  very  undesirable 
to  separate  husband  and  wife ;  and  if  you  abolished 
her  derivative  settlement  by  marriage  she  would 
have  had  to  go  to  her  place  of  birth,  because 
women,  as  a  rule,  very  rarely  have  acquired  any 
settlement  of  their  own,  and  the  probability  is 
that  a  very  large  percentage  of  married  women 
have  no  other  than  the  derivative  settlement  of 
their  husbands  or  birth  settlement.  In  a  great 
majority  of  cases  if  you  were  to  send  the  wife  to 
her  birth  settlement  it  would  be  a  very  different 
place  from  the  husband's  settlement,  and  the 
effect  would  be  at  once  to  separate  them.  It  is 
most  important  to  observe  that  the  tendency  of 
all  modern  legislation  has  been  to  increase  the 
facility  of  gaining  a  settlement.  In  this  very  Act 
that  we  have  to  construe  the  Legislature  has  shown 
its  intention  of  reducing  irremovability  as  mnch 
as  possible,  and  fixing  the  settlement  as  much  as 
possible  at  the  last  place  where  the  pauper  had 
been  conversant,  by  converting  the  status  of 
irremovability  of  three  years  into  a  settlement, 
and  since  then,  if  I  remember  rightly,  that  term 
has  been  reduced  to  one  year.  So  the  effect  is  that 
any  man  having  lived  for  a  year  in  a  place  (that 
of  course  is  not  a  very  long  time)  has  acquired  a 
settlement  in  his  own  right,  and  therefore  the 
wife  presumably  would  go  to  the  place  where  she 
had  been  recently  dwelling,  and  therefore  it  would 
be  a  place  possibly  much  better  for  her  to  be 
removed  to  than  to  the  place  of  her  birth,  which 
she  may  have  left  for  many  vears,  and  where, 
possibly,  all  her  friends  mav  be  dead  and  gone. 
That  is  the  matter  as  it  stands  with  regard  to  the 
wife.  By  the  old  law,  as  well  as  by  the  new  law, 
she  has  the  same  settlement  as  she  had  before, 
namely,  the  settlement  of  ner  husband.  Then,  with 
regard  to  the  children,  the  case  liefore  the  statute 
stood  thus  :  They  are  legitimate  children,  and 
under  the  age  of  sixteen  and  unemancipated,  and, 
consequently,  before  the  statute,  they  would  have 
derived  their  settlement  from  the  father  or  mother, 
or  would  have  been  settled  where  thev  were  born ; 
but  the  foundation  of  all  this  is  that  birth  is 
only  a  primd  fouM  settlement,  it  does  not 
become  a  conclusive  settlement  except  in 
those  cases  where  the  derivative  settlement  is  not 
known.  I  have  said  that  these  are  legitimate 
children — and  we  have  upon  the  present  occasion, 
of  course,  nothing  to  do  with  butard  children, 
except  by  way  of  illustration — and  in  that  view  it 
is  important  to  look  at  the  legislation  with  refer- 
ence to  bastard  children  for  the  purpose  of 
ascertaining  the  policy  of  the  Legislature  on  the 
enactment  now  before  us.  Originally  bastard 
children  were  in  a  different  position  to  legitimate 
children ;  they  were  the  children  of  nobody,  and 
could  derive  nothing  from  anybody ;  they  could 
not   derive  a  settlement,   and  oonsequentlj  of 
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necessity  were  always  removed  to  the  place  of 
their  birth,  with  one  exception,  and  which  excep- 
tion shows  the  anxiety  on  the  part  of  the  Legis- 
lature not  to  separate  people  who  cannot  take 
care  of  themselves.  There  was  an  exception  in 
the  case  of  nurslings  who  np  to  a  certain  tender 
age  coald  not  be  separated  from  the  mother. 
The  law  as  to  bastards  was  altered  by  4  &  5 
Will.  4,  c  76,  s.  71,  which  made  a  bastard  child 
follow  the  settlement  of  the  mother  until  the  age 
of  sixteen,  or  nntil  it  had  acquired  a  settlement 
in  its  own  right.  I  have  adverted  to  that  for  the 
sake  of  pointing  out  by  way  of  illustration  the 
policy  of  the  Legislature  in  regard  to  the  removal 
to  one  and  the  same  place  of  the  mother  and  the 
child.  The  legitimate  children  were  first  of  ^1 
benefited  by  the  Act  we  have  to  deal  with. 
Before  the  passing  of  that  Act  these  three 
children  now  in  question  would  have  had  the  last 
settlement  of  their  father,  and  it  may  be  that  that 
would  have  the  effect  of  separating  them  from 
their  mother;  but  the  statute  in  question  not 
only  excepts  the  mother  from  the  abolition  of 
derivative  settlement,  but  also  excepts  the  chil- 
dren. Sect.  35  says :  "  No  person  shall  be  deemed 
to  have  derived  a  settlement  from  any  other 
person,  whether  by  parentage,  estate,  or  other- 
wise "  (I  have  endeavoured  to  find  out  how  it  is 
that  the  word  estate  has  crept  in  there,  and  I  think 
it  must  be  by  accident  that  the  word  has  crept  in) 
"  except  in  the  case  of  a  wife  from  her  husband 
and  in  the  case  of  a  child  under  the  age  of  sixteen." 
Therefore,  a  child  under  sixteen  is  excepted  and 
may  still  derive  a  settlement  by  parentage.  What 
is  the  settlement  which  it  is  to  derive  from 
parentage  P  It  is  to  be  the  settlement  of  its  father 
or  its  widowed  mother,  as  the  case  may  be,  up  to 
the  age  of  sixteen.  Then  the  section  goes  on : 
**  Which  child  may  take  the  settlement  of  its  father 
or  its  widowed  mother,  as  the  case  may  be,  un  to 
that  age,  and  shall  retain  the  settlement  so  talcen 
until  it  shall  acquire  anol^her."  Therefore,  again, 
the  Legislature  fixes  the  child's  settlement  at  that 
of  the  parent  up  to  a  particular  age,  and  it  pre- 
vents what  was  previously  the  state  of  things, 
namely,  the  applicability  of  the  removal  of  the 
child  to  any  subsequent  settlement  acquired  by 
the  fsAher.  It  therefore  fixes  the  child's  settle- 
ment at  that  place  where  it  was  most  likely  the 
child  would  be  conversant,  that  is  to  say,  the 
most  recent  place  of  the  father^s  settlement ; 
and,  inasmuch  as  that  is  reduced'  now  to  one 
year,  it  would  most  probably  be  a  settlement 
of  recent  date.  So  far  as  possible  it  seems 
that  the  Legislature  says:  "Let  the  child 
go  to  its  parent  and  with  its  parent,"  but  then 
Uiere  was  this  farther  to  be  provided  for :  if  the 
section  had  stopped  there,  the  child  being  ex- 
cepted from  the  abolition  of  derivative  settlement, 
and  still  deriving  its  settlement  by  this  very  Act 
with  its  parent,  it  might  turn  out  that  the  parent's 
settlement  was  a  derivative  settlement  at  a  period 
prior  to  the  abolition  of  derivative  settlement, 
and  might  still  therefore  be  the  settlement  of  the 
diild.  That  wonld  be  doini;  the  very  thing  which 
the  Legislature  seemed  to  desire  not  to  do,  and 
that  is  to  i;o  back  to  a  derivative  settlement  ac- 
quired, perhaps,  from  a  grandfather  no  one  knows 
when.  Therefore,  if  the  section  stopped  there, 
the  effect  would  have  been  still  that  you  might 
have  to  send  the  child  a  long  way  from  where  the  I 
child  was  oonversaat  and  abided,  and  that  it  i 


appears  to  roe  the  Legislature  intended  not  to  do, 
and  it  proceeded  to  legislate  in  regard  to  it,  and 
providea:  *'If  any  child  in  this  section  men- 
tioned shall  not  have  acquired  a  settlement  for 
itself,  or,  being  a  female,  shall  not  have  derived  a 
settlement  from  her  husband  "  (let  roe  pause  here 
to  say  I  am  unable  at  present  to  concur  in  the 
construction  which  has  been  put  upon  the  words 
"any  child  "there,  for  reasons  that  my  brother 
Gave  will  state),  "  and  it  cannot  be  shown  what 
settlement  such  child  or  female  derived  from  the 
parent  without  inquiring  into  the  derivative 
settlement  of  such  parent,  such  child  or  female 
shall  be  deemed  to  be  settled  in  the  parish  in 
which  he  or  she  was  born."  Therefore,  it  being 
the  intention  to  abolish  derivative  settlement,  it 
would  seem  that  the  Legislature  thought,  in  thai 
particular  event,  it  would  be  better  for  a  child  to 
be  sent  to  its  place  of  birth  rather  than  any  other 
place.  Whether  that  is  a  wise  policy,  whether  it 
was  exactly  right,  and  whether  it  has  secured  the 
very  object  the  liCgislature  intended,  I  am  not 
prepared  to  say,  but,  I  may  say, generally  it  seems 
to  me  to  have  been  wise  and  prudent,  though  no 
doubt  it  is  open  to  the  observation  made  by  Mr. 
Bosanquet  to  the  effect  that  some  cases  may  arise 
where  it  will  work  the  very  mischief  which  the 
general  policy  of  the  Act  intended  to  prevent  I 
cannot  help  thinking  that  in  the  great  majority 
of  cases  the  policy  is  not  only  sound  and  gooa, 
but,  in  my  opinion,  according  to  the  plain  meaning 
of  the  Legislature.  I  am  glad  to  find  that  my 
brother  Gave  concurs  in  the  views  I  have  ex- 
pressed, but,  although  we  have  arrived  at  the 
same  conclusion,  our  grounds  are  quite  independent 
of  each  other.  I  entertain  the  same  view  as  I  have 
before  expressed,  and  therefore  I  now  hold  that  in 
my  opinion  the  order  of  the  quarter  sessions  is 
quite  right,  and  must  be  affirmed. 

Gats,  J. — ^The  question  in  this  case  is,  what 
construction  is  to  be  placed  on  the  89  &  40  Yict. 
c.  61,  B.  85 — a  question  not  free  from  difficulty 
owing  partly  to  the  language  of  the  section  and 
partly  to  the  interpretation  which  appears  to  have 
been  placed  upon  it  by  judicial  decisions.  The 
section  first  enacts  that  ''No  person  shall  be 
deemed  to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage,  estate,  or 
otherwise."  Now,  stopping  there  for  a  moment, 
it  may  be  observed  that  there  are  only  two  species 
of  derivative  settlements,  viz.,  settlement  by 
marriage  and  settlement  by  parentage.  By  the 
former,  if  a  woman  married  a  man  who  had  a 
known  settlement,  she  acquired  the  husband's 
settlement,  and  she  took  every  subsequent  settle- 
ment which  he  might  obtain  until  his  death.  If 
the  husband  had  no  settlement,  then  the  prior 
settlement  of  the  wife  continued.  By  the  latter, 
legitimate  children  took  the  settlement  of  their 
father,  and  they  took  successively  any  settlement 
which  the  father  might  from  time  to  time  acouire 
before  their  emancipation.  If  the  father  haa  not 
a  settlenent  acquired  by  his  own  act,  they  took 
the  settlement  he  derived  from  his  parents  till  it 
could  be  traced  no  further,  and  recourse  was  then 
had  to  the  maiden  settlement  of  tho  mother.  If 
neither  father  nor  mother  had  a  known  settlement 
acquired  or  derivative,  the  children  were  settled 
in  the  place  of  their  birth  until  they  acquired 
another  settlement  by  their  own  act.  The  case  of 
an  illegitimate  ehild  differed..  Previous  to  the 
Poor  Iaw  Amendment  Act  1834  the  settlement 
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arising  from  the  place  of  birth  of  a  bastard  was 
in  general  only  superseded  by  a  settlement  snb- 
seqaently   acqaired   by   the   bastard  in  his  own 
behalf ;  bat  by  sect.  71  of  that  Act  it  was  enacted 
that  *'  every  child  born  a  bastard  after  the  passing 
of  this  Act  shall  have  and  follow  the  settlement 
of  the  mother  of  snch  child  until  snoh  child  shall 
attain  the  age  of  sixteen  or  shall  acquire  a  settle- 
ment  in   its  own  right."    In  Beg  v.    St,  Mary 
Netoington  (4  Q.  B.  Bep.  581)  it  was  held  that 
by  virbne  of  this  section   illegibimate    children 
(differing  in  this  respect  from  legitimate  children) 
followed   the   mother's   settlement  acquired  by 
marriage  after  their  birth  and  while  they  were 
under   sixteen  years  of  age;    and  in  Bodenham 
V.  8t  Andrews  (1  Ell.  &  Bl.  465)  it  was  held  that 
illegitimate  children  followed  the  mother's  settle- 
ment only  until  the^  were  sixteen,  and  that  a 
bastard  who  had  attamed  that  age  without  having 
acquired  any  settlement  of  its  own  was  settled 
in  the  place  of  its  birth,  though  the  mother  was 
settled  elsewhere.    Now,  applying  so  much  of  the 
39  &  40  Yict.  c.  61,  s.  35,  as  nas  been  already  cited 
to  the  previous  law,  a  wife  could  no  longer  have 
taken    the   settlement   of  her  husband,   nor   a 
legitimate  child  that  of  its  parents  or  a  bastard 
that  of  its  mother.    The  section,  however,  pro- 
ceeds to  make  the  following  exceptions  from  the 
generality  of  this  first  part :  "  Except  in  the  case 
of  wife  from  her  husband  and  in  the  case  of  a 
child  under  the  age  of  sixteen,  which  child  shall 
take  the  settlement  of  its  father  or  of  its  widowed 
mother,  as  the  case  may  be,  up  to  that  age,  and 
shall  retain  the  settlement  so  taken  until  it  shall 
acquire   another."     Now,  the  exception  in  the 
case  of  a  wife  has  been  held  entirely  to  exclude 
derivative   settlement  by  marriage  out  of  the 
operation  of  the  first  part  of  the  section,  so  that 
a  wife  will  take  the  settlement  the  husband  has 
at  the  time  of  the  marriage,  whether  acquired  or 
derivative,  and  every  subsequent  settlement  which 
he  may  obtain  until  his  death:  (Qreat  Yarmouth 
V.  OUy  of  Tjondon,  37  L.  T.  Bep.  K   S.  712; 
3  Q.  B.  Div.  232.)      The  subsequent  exception 
seems  to  exclude  derivative  settlement  by  pajrent- 
age  out  of  the  operation  of  the  first  part  of  the 
section  to  this  extent,  that  a  child   will    take 
the  settlement  of  its  father  so  long  as  he  lives, 
and  the  subsequently-acquired  settlement  of  its 
widowed  mother  only  up  to  the  age  of  sixteen, 
and  not  up  to  emancipation  as  before.    The  latter 
part  of  this  exception  seems  intended  to  preclude 
the  interpretation  which  was  put  on  sect.  71  of 
the  Poor  Law  Amendment  Act  1834  in  Bodenham 
V.  8t.  Andrews   (ubi   svp.)  since  it  goes  on  to 
provide  that  the  child  shall  retain  the  settlement 
so  taken  (that  is,  the  settlement  of  its  father  or 
widowed  mother  which  it  actually  has  at  the  age 
of  sixteen)  until  it  shall  acquire  another.    The 
next  part  of  the  section,  "an  illegitimate  child 
shall  retain  the  settlement  of  its  mother  until  such 
child  acquires  another   settlement,"   seems    ob- 
viously intended  to  abrogate  the  rule  laid  down 
as  to  illegitimate  children  in  Bodenham  v.  St, 
Andrews,    Had  the  section  stopped  here  a  doubt 
might  have  arisen  whether  the  settlement  of  its 
father  or  of  its  widowed  mother  which  the  legiti- 
mate child  was  to  take  and  retain,  or  the  settle- 
ment of  its  mother  which  the  bastard  was  to 
retain,  included  not  only  their  birth  settlements 
or  settlements  acquired  in  their  own  right,  but 
alsOi  in  the  case  of  the  father,  a  settlement  derived 


by  parentage,  or,  in  the  case  of  the  mother,  a 
settlement    derived   by  parentage    or    marriage. 
The  section  accordingly  goes  on  to  provide  as 
follows  :  "  If  any  child  in  this  section  mentioned 
shall  not  have  acquired  a  settlement  for  itself,  or, 
being  a  female,  shall  not  have  derived  a  settle- 
ment from  her  husband,  and  it  cannot  be  shown 
what  settlement  such  child  or  female  derived  from 
the  parent  without  inquiring  into  the  derivative 
settlement  of  such  parent,  such  child  or  female 
shall  be  deemed  to  be  settled  in  the  parish  in 
which  he  or  she  was  born,"  or,  in  other  words,  a 
legitimate  child  will,  up  to  the  age  of  sixteen,  take 
the  last  settlement  which  the  widowed  mother 
may  have  acquired  in  her  own  right  afber  the 
death  of  its  father,  or,  failing  that,  it  wiM  take  the 
last  settlement  the  father  shall  have  acquired  in 
his    own  right,  or.  in    the  absence  of  any  snoh 
settlement,  it  will  take  the  father's  birth  settle- 
ment, and  it  will  retain  the  settlement  which  it 
had  at  the  age  of  sixteen  until  it  had  acquired 
another  in  its  own  right,  but  it  will  in  no  case 
take  any  derivative  settlement  acqaired  by  the 
widowed  mother  by  a  second  marriage  {Keynsham 
Union  v.  Bedminster  Union,  3  Q.  B.  Div.  344),  or  any 
derivative  settlement  acquired  by  either  parent  by 
parentage ;  while  an  illegitimate  child  up  to  the 
age  of  sixteen  will  take  the  last  settlement,  which 
the  mother  may  have  acquired  in  her  own  right* 
and,  in  the  absence  of  any  such  settlement,  it  will 
take  her  birth   settlement,  and  will  retain  the 
settlement  which  it  had  at  the  age  of  sixteen  until 
ic  has  acquired  another  in  its  own  right,  but  will 
in  no  case  take  any  derivative  settlement  acqaired 
by  the  mother  by  parentage  or  (abrogating  Boden- 
ham V.  jS^^.  Andrews)  by  marriage.  This  being,  as  it 
seems  to  me,  the  natural  construction  to  put  on 
the  section  in  question,  I  am  next  led  to  inquire 
whether  any  other  oonstruction  has  been  put  upon 
the  section  by  any  previous  case.    The  first  cane 
to  which  we  were  referred  is  that  of  Wesihury- 
on^Sevem  v.  Barrow-in-Furness  (38  L.  T.  Bep. 
N.  S.  315 ;    3  Ex.  Div.  88).    In    that  case  the 
pauper,    who    was    more    than   sixteen   at   the 
time  of    the  passing  of   the  39  &  40  Yict.   o. 
61,  had  acquired  no  settlement  of  his  ovrn,  bat 
before  he  had  attained  the  age  of  sixteen  his 
father  had  acquired  a  settlement  in  his  own  right 
by  estate.     The  appellants  contended  that  the 
first  two  lines  of  the  35th  section  were  retrospec* 
tive  so  as  to  take  away  the  derivative  settlement 
the  pauper  would  otherwise  have  gained,  but  that 
the  exception  in  the  same  clause  of  the  Act  was 
not  retrospective  and  consequently  that  the  pauper 
had  lost  the  old  derivative  settlement,  and  Lad 
not  acquired  the  new  modified.    It  is  not  surpris- 
ing that  this  contention  was  unsuccessful,  but  the 
decision  (with  which  I  entirely  agree)  in  no  respect 
confiicts  with  the  view  which  I  Lave  taken  above 
of    the    construction    of    the    section.      Indeed, 
the    observation   at    page  94   of  the  jadgmeno 
directly  supports  that  view.      It    is    there   said 
that  "  If,  in  order  to  prove  the  place  of  settle- 
ment  of    the     pauper,    as     derived    from    the 
father,    it   had    been    necessary    to    prove    the 
derivative  settlement  of  the  father,  then,  by  the 
direct  enactment  of  the  35th  section,  the  pauper 
would  be  deemed  to  be  settled  in  the  parish  where 
he  was  born."    The  next  case  which  was  cited  to 
us  was  Great  Yarmouth  v.  The  City  of  Lond'tn 
(37  L.  T.  Bep.  N.  S.  712;    3  Q.  B.  Div.  232), 
in  which  it  was  held  that  the  wife  of  a  mao 
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who  bad  while  under  the  age  of  sizteea  derived 
a^  settlement  from  his  father  took  this  deriva- 
tive settlement  of  her  husband,  and  not  his 
birth  settlement.  There  is  no  doubt  that  in 
that  case  the  husband,  being  within  the  olear 
language  of  the  Act,  took  a  derivative  settlement 
from  his  father,  and  all  that  the  case  decided  is 
that,  under  those  circumstances,  the  wife  takes  the 
derivative  settlement  of  her  husband  under  the 
exception  in  the  first  paragraph  of  the  section, 
"  except  in  the  case  of  a  wife  from  her  husband." 
For  myself,  I  should  not  like  to  express  au 
opinion  on  this  point  without  further  considera- 
tion ;  but,  at  any  rate,  this  case  is  no  authority  for 
holding  that,  notwithstanding  the  third  paragraph, 
the  children  of  the  husband  would  have  taken  the 
settlement  which  their  father  derived  from  his 
parent.  The  next  case  in  point  of  time  is 
Wooditoeh  Union  v.  8f.  Pan  eras  (39  L.  T.  Rep. 
N.  S.  256;  4  Q.  B.  Div.  1),  in  which  it  was 
held  that  a  female  pauper  whose  father  had 
never  acquired  a  settlement  of  his  own,  did  not 
take  the  derivative  settlement  which  the  father 
while  under  sixteen  had  acquired  from  his  father, 
hut  was  settled  in  the  place  of  her  birth  1^  virtue 
of  the  third  paragraph  of  the  section.  This  de- 
cision again  is  entirely  in  conformity  with  the 
construction  I  place  on  the  section  in  question, 
and  I  heartily  subscribe  to  the  judgment  delivered 
in  that  case,  especially  to  that  of  my  brother 
Field.  The  next  case  is  Maneheater  v.  8t  Pan* 
crag  (41  L.  T.  Rep.  N.  S.  218;  4  Q.  B.  Div. 
409),  in  which  it  was  held  that  an  illegitimate 
child  under  sixteen  is,  by  the  third  paragraph 
of  the  section,  precluded  from  taking  the  settle- 
ment of  its  mother  where  such  settlement  has 
heen  derived  from  her  marriage.  In  that  case 
the  pauper,  who  was  nine  years  of  age,  was 
horn  three  years  after  his  mother,  who  had 
since  died,  had  been  divorced  from  her  husband, 
and  Lush,  J.  says  that  the  words  in  the  third 
paragraph,  '.'Any  child  in  this  section  mentioned," 
mean  any  legitimate  or  illegitimate  child,  and 
that  there  is  nothing  to  confine  the  expression 
"any  child"  to  any  particular  class  of  children. 
The  next  case  is  The  Ouardiana  of  HolUng- 
houme  V.  The  Ouardiana  of  Wftat  Ham  (44 
li.  T.  Rep.  N.  S.  520;  6  Q.  B.  Div.  680),  aod 
as  that  case  was  much  pressed  upon  us,  and 
has  caused  me  to  hesitate  greatly,  it  is  necessary 
to  examine  it  somewhat  closely.  By  an  order  of 
removal,  affirmed  at  quarter  sessions,  it  was 
adjudged  that  the  last  legal  settlement  of  Sarah 
Thomdyoraft  and  her  four  children,  who  were  all 
under  the  age  of  sixteen,  was  in  the  parish  of 
Sutton  Yalence.  John  Thorndycraft  the  younger, 
husband  of  Sarah,  was  born  in  Hackney,  but 
acquired  no  settlement  in  his  own  right.  John 
Thorndycraft  senior,  the  father  of  the  husband, 
was  bom  in  Sutton  Valence  in  1804«  but  lived 
and  was  married  in  the  parish  of  Hackney,  and 
never  acquired  any  settlement  in  his  own  right. 
It  was  admitted  that  Sarah  Thorndycraft  was 
legally  settled  in  the  parish  of  Sutton  Yalence,  I 
fyresume  on  the  ground  thst  she  took  the  deriva- 
tive settlement  of  her  husband,  and  not  his  birth 
Hettleraent,  and  in  deference  to  the  authority  of 
Great  Yarmouth  v.  The  City  of  London  (ubi  aup.). 
The  question  for  the  court  was  what  settlement 
the  children  took,  and  it  was  held  that  they  took 
the  settlement  of  the  mother,  although  that 
settlement  would  only  be  arrived  at  by  inquiring 
Mag.  Cas.— Vol.  XIII. 


into  her  derivative  settlement.     Looking  at  the 
judgment,  the  court  there   seems  to  have  held 
that  the  first  paragraph  referred  only  to  children 
who  had  a  father  or  widowed  mother  alive,  the 
second  to  illegitimate  children  of  any  age,  and* 
the  th«rd  to  legitimate    children   who    had  not 
a   father   or    mother  alive,   and   to  illegitimate 
children  of  any   age.     I  find  myself  unable  to 
assent  to  this  division.    By  the  first  paragraph,  as 
I  read  it,  children  on  their  birth  take  their  father*s 
settlement,  as  they  would  have  done  before  the 
Act,  except  that  they  take  no  settlement  he  may 
acquire   after  they    have    attained    the    age    of 
sixteen  years.    If  that  is  so,  they  take  on  their 
birth  the  settlement  their  father  then  has,  and 
they  continue  to  follow  each  successive  settlement 
acquired  by  him  in  his  own  right  {Gumner  v. 
Miltont  2  Salk.   528)   until   they  attain  sixteen, 
when  they  no  longer  take  any  future  settlement 
he  may  acquire,  but  retain  that  they  had  at  sixteen 
until  they  acquire  another  in  their  own  right.     If 
the  father  dies  before  they  are  sixteen,  they  retain 
the  settlement  they  had  at  his  death,  unless  the 
widowed  mother  subsequently  acquires  one  in  her 
own  right,  in  which  case  they  take  each  successive 
settlement  she  may  so  acquire  in  her  own  right 
up  to  the  time  of  their  attaining  the   age   of 
sixteen,  when    they  retain    the  settlement  last 
acquired  from  her  until  they  acquire  another  in 
their  own  right.    The  assumption  that  they  only 
take  the  father  or  widowed  mother's  settlement 
so  lon^  as  he  or  she  is  living,  is,  it  seems  to  me, 
inconsistent  with  the  provision  at  the  end  of  the 
first  paragraph  that  the  child  shall  take  the  settle- 
ment of  the  father,  &o.,  up  to  sixteen,  and  shall 
retain  the  settlement  so  taken  until  it  shall  acquire 
another.      To  my  mind  the  words  "in  the  case 
of  a   child   under  the  age  of   sixteen"  include 
all  legitimate  children,  whether  the  parents  are 
alive  or  dead.    I  am  aUo  unable  to  assent  to  the 
proposition  that  the  second  paragraph  includes 
legitimate  children  of  any  age.    As  I  nave  shown 
above,  under  the  Act  of  1834  illegitimate  children 
took  the  settlement  of  their  mother  only  up  to 
the  age  of  sixteen,  and  on  arriving  At  that  age 
lost  her  settlement,  and  took  their  birth  settle- 
ment only.    The  second  paragraph  of  the  section 
in  ouestion  does  not  say  that  illegitimate  children 
shall  take  any  settlement  acquired  by  their  mother 
after  they  have  attained  the  age  of  sixteen,  but 
only  that  they  shall  retain  the  settlement  of  the 
mother  which  by  the  previous  law  they  took  only 
up  to  that  age  until  they  have  acquired  another 
settlement.    This  construction  put  an  illegitimate 
child  on  the  same  footing  with  reference  to  a 
settlement  derived  from  its  mother  as  a  legitimate 
child  is  with  reference  to  a  settlement  derived 
from  its  father,  or  after  his  death  from  its  widowed 
mother,  except  that,  had  the  section  stopped  there, 
an  illegitimate  child  would  have  taken  the  settle- 
ment acquired  by  its  mother  by  marriage  subse- 
quently to  its  birth,  while  a  legitimate  child  would 
not  have  done  so  :  (Keynaham  Union  v.  Bedmvnater 
Union  (ubi  awp.)     I  am  also  unable  to  accede  to 
the  view  that  the  third  paragraph    applies    to 
legitimate  children  under  sixteen  not  naving  a 
father    or    mother    alive,    and    also    to    illegiti- 
mate children,  whether  under  or  over  sixteen. 
The    words   are    ''any    child    in    this    section 
mentioned  "  which  to  my  thinking  must  include 
both  the  legitimate  children  mentioned  in  the  first 
paragraph,  and  the  illegitimate   children    men* 
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tioned  in  the  second,  and  oannot  refer  to  any 
children  not  included  in  one  or  other  of  those 
paragraphs.  If  I  am  right,  the  effect  of  the  third 
paragraph  is  to  cat  down  both  the  first  and  second 
BO  as  to  prevent  children,  whether  legitimate  or 
illef^itimate,  taking  any  derivative  settlement  of 
their  parents,  and  also,  again,  to  put  legitimate 
and  illegitimate  children  on  the  same  footing  by 
preventing  the  latter  from  taking  the  settlement 
of  the  mother  acquired  by  subsequent  marriage ; 
while,  if  Ouardians  of  Hollin^houme  v.  Guardians 
of  West  Ham  is  right,  a  distinction  is  introduced 
between  legitimate  children  under  sixteen  who 
have  a  parent  alive  and  those  who  have  not,  and 
also  between  legitimate  children  under  sixteen 
and  illegitimate  children  of  the  same  age  in 
reBpect  of  the  settlement  thev  take  from  their 
respective  mothers.  Although,  however,  I  am 
unable  to  agree  with  the  decision  of  the  court  in 
this  case,  I  should  probably  have  felt  myself 
bound  by  it  had  it  not  been,  as  it  seems  to  me, 
inconsistent  with  the  principles  laid  down  in 
Manchester  v.  8t  Paneras  {uhi  sup.).  Both  cases 
were  before  the  court  which  decided  the  still 
later  case  of  Beg,  v.  Chiardians  ofPortsea  (7  Q.  B. 
Div.  884);  and,  althoogh  the  two  cases  were 
alleged  in  the  argument  to  be  inconsistent,  the 
court  there  followed  the  case  of  Manchester  v.  8t.  i 
Paneras  without  attempting  to  distinguish  it  from 
the  later  case.  I  think,  therefore,  that  I  am  free 
in  this  conflict  of  authority  to  follow  that  which 
approves  itself  to  my  judgment.  Applying  the 
principles  I  have  referred  to  to  the  present  case,  I 
am  of  opinion  that  the  children  in  this  case  come 
within  the  first  paragraph,  and  would  have  taken 
the  settlement  of  their  father  William*  or,  failing 
that,  the  settlement  of  their  mother,  had  they  not 
also  fiftUen  within  the  third  paragraph  which  pre- 
cludes their  taking  the  settlement  of  either, 
because  neither  father  nor  mother  had  any  but  a 
derivative  settlement.  As  to  the  argument  drawn 
from  the  supposed  policy  of  the  law  against 
separating  the  children  from  their  parents,  I  am, 
I  confess,  unable  to  discover  what  that  policy  is. 
It  is  true  that  if  a  father  has  none  but  a  deriva- 
tive settlement,  on  my  interpretation  of  the 
section,  he  will  be  separated  from  his  children  if 
all  become  chargeable  together;  but  that,  as  it 
seems  to  me,  will  also  be  tne  case  if  the  widowed 
mother  marries  again.  Looking,  however,  at  the 
facility  given  for  acquiring  a  settlement  by  sect.  34 
of  the  Act  of  1876  it  seems  probable  that  ques- 
tions as  to  derivative  settlement  will  not  be  very 
frequent  in  future. 

Solicitors  for  the  appellants,  C  B.  and  H,  Cuff, 
agents  for  0.  Burd,  Ironbridgc. 

Solicitors  for  the  respondents.  Sole,  Turner, 
and  Knight,  agents  for  Cooper  and  Haslewood, 
Bridgnorth. 

Tuesday,  Nov,  14, 1882. 

(Before  Field  and  Stephen,  JJ.) 

The  Oxenhopb  District  Local  Board  (apps.)  v. 
The  Mayor,  Aldermen,  and  Burgesses  of 
Bradford  (resps.).  (a) 

Public  HeaUh  Act  1875  (33  ^  39  Vid,  c.  55),  ss, 
207,  210,211, 216 -Highway  rate— Public  works 
of  paving. 

By  sect.  216.  suh-gprJ.  3,  of  the  Public  Health  Act 

(a)  Reported  by  H.  D.  Boksey,  Esq.,  Barrister-at-Lftw. 


1875  it  is  provided  that "  where  no  public  works 
of  paving,  water  supply,  and  sewerage  are  esiah* 
lished  in  the  district,  the  cost  of  repair  of  high' 
ways  in  the  district  shaU  he  defrayed  out  of  a 
highway  rate  to  he  levied  throitghout  the  whole 
district  by  the  urban  authority  as  surveyor  of 
highways,*' 

The  appellants,  a  local  distriei  hoard,  made  a 
general  district  rate,  and  a  highway  rate,  and 
demanded  the  same  from  the  respondents,  who 
had  constructed  two  compensation  reservoirs  in 
connection  with  the  supply  of  water  for  the  town 
of  B, 

The  respondents  contended  that  the  local  hoard  had 
no  power  to  levy  a  highway  rate,  because  in  1880 
ihey  laid  down  in  their  district  a  curbstone  {abotU 
300  yards  long)  as  a  coping  to  a  cinder  pathway 
of  a  carriage  road. 

Held,  that  putting  dovfn  the  curbstone  did  not  con* 
stitute  the  establiihmentof  public  works  of  paving 
within  the  meaning  of  sect,  216,  sub-sect,  3  of  the 
Public  Health  Act  1875,  and  therefore  the  appeU 
lants  were  entitled  to  levy  a  highway  rate. 

Special  case. 

This  is  a  case  stated  by  us,  the  undersigned  four 
of  Hor  Majesty's  justices  of  the  peace,  in  and  for 
the  West  Biding  of  the  county  of  York,  under  the 
33rd  section  of  the  Summary  Jurisdiction  Act 
1879,  for  the  purpose  of  obtaining  the  opinion  of 
the  court  on  questions  of  law  which  arose  before 
us  as  hereinafter  stated  : 

1.  At  a  petty  sessional  court,  holden  at  the 
sessions-house  in  Keighley,  in  and  for  the  petty 
sessional  division  of  Keighley,  in  the  said  riding»on 
the  5th  day  of  May  1882,  we  heard  and  determined 
a  summons,  of  which  the  following  is  a  oopy : 

Between  the  Ozenhope  Distriot  Local  Board,  by  Joseph 
Heap,  of  Oxenhope,  their  olerk,  plaintiffs,  and  the  Mayor, 
Aldermen,  and  BargoBBes  of  the  Boronff^h  of  Bradford, 
defendants. — To  the  aboye-named  defenoants. — ^Toa  are 
hereby  ennunoned  to  appear  before  the  court  of  snnunary 
jurisoiotion  sitting  at  the  seBsions-hoase,  in  Keighley, 
in  the  West  Siding  of  the  eonnib^  of  York,  on  Friday, 
the  fourteenth  day  of  April  18^,  at  the  hour  of  ten 
o'clock  in  the  forenoon,  to  answer  the  plaintiffs  to  a  claim, 
the  particulars  of  which  are  hereunto  annexed. 

2.  The  following  is  a  oopy  of  the  particulars 
annexed  to  the  said  summons  : 

To  the  Bradford  Corporation.  W.  T.  MoGowen,  Esq., 
Town  Clerk. — Grentlemen, — I  have  to  demand  payment  to 
the  Oxenhox>e  District  Local  Board  of  the  sum  of 
2031.  88.  2d.,  being  as  to  361.  198.  Sd.,  part  thereof,  for 
a  general  district  rate  at  fonrp  mce  in  the  pound  made  on 
the  14th  Oct.  1881,  on  the  roBerroir  and  water  oondoits 
at  Leesham,  Oxenhope,  the  rateable  value  of  whicdi  ib 
9152.,  and  on  the  reaervoir  and  conduits  at  Leeming, 
Oxeshope,  the  rateable  value  of  which  is  13042.,  and  as  to 
1661.  88.  6d.,  the  remainder  thereof,  for  a  highway  rate  at 
l8.  6d.  in  the  pound,  made  the  14th  of  October  1881,  on 
the  above-mentioned  property.  Also  a  sum  of  Is.  5<i., 
being  for  a  general  aistrict  rate  at  fourpence  in  the 

Sound,  made  on  the  14th  of  October  1881,  on  a  cottage  at 
car  Hall,  Oxenhope,  in  the  occupation  of  John  Stans- 
field,  the  rateable  value  of  which  is  4(.  5«.,  and  6*.  4|d. 
for  a  highway  rate  at  l8.  6d.  in  the  pound,  made  on  tiie 
14th  of  October  1881.  on  the  same  property. — ^Tours  truly, 
JossPH  Hbap,  Clerk.—March  17th,  1882. 

8.  Upon  such  hearing  the  appellants  produced 
their  rate  book,  from  which  it  appears  that  the 
respondents  were  not  rated  therein  for  the  said 
cottage  at  Scar  Hall,  Oxenhope,  in  the  occupation 
of  John  Stansfield,  in  respect  of  which  the  said 
snrnH  of  ^8.  bd,  and  Qs.  4^d.  were  claimed;  but 
that  the  occupier  of  the  same  cottage  was  therein 
rated  in  respect  thereof.    The  appellants  there- 
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QpoQ  abandoned  their  claim  for  Is,  5<2.  and 
6«.  4^cl.,  bat  proceeded  with  their  okdm  for 
3&L  19«.  Sd.  for  a  general  district  rate,  and 
1662.  St,  6d,  for  a  hignway  rate,  and,  after  fnlly 
hearing  all  parties,  we  made  an  order  adjudging 
that  the  appellants  should  recover  against  the 
respondents  the  said  sum  of  361. 19«.  8^.  for  debt, 
and  IL  le,  for  costs,  and  that  the  respondents 
should  paT  the  same  forthwith,  and  that  judgment 
be  entered  for  the  respondents  in  respect  of  the 
said  sums  of  1662.  8«.  6d,  and  6«.  4,\d. 

4.  The  appellants  being  as  to  the  said  sum  of 
1661.  Ss,  6d,  dissatisfied  with  our  determination 
upon  the  hearing  of  the  said  summons,  as  being 
erroneous  in  point  of  law,  and  in  excess  of  juris- 
diction, have,  pursuant  to  sect.  33  of  the  Summary 
Jurisdiction  Act  1879,  duly  applied  to  us  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facta  and  grounds  of  such  our  determination  as 
aforesaid  for  the  opinion  of  this  court,  and  have 
duly  entered  into  a  recognisance  as  required  by 
the  statute  in  that  behalf. 

5.  Now,  therefore,  we  the  said  justices,  in  com- 
pliance with  the  said  application,  and  in  obedience 
to  the  provisions  of  the  33rd  section  of  the 
Summary  Jurisdiction  Act  1879,  do  hereby  state 
and  sign  the  following  case : 

6.  Upon  the  hearing  of  the  said  information  the 
following  facts  were  proved  :^{a)  That  the  said 
rates  (which  appeared  to  us  to  be  eood  on  the 
fiioe  of  them)  were  made  and  duly  (fomanded  in 
writiog.  (h)  That  the  respondents  have  esta- 
blished works  of  water  supply  in  the  appellants' 
district,  bat  that  no  part  of  such  district  is  or 
ever  has  been  rated  for  such  works,  and  that  no 
poblic  works  of  water  supply  are  or  ever  have 
been  established  by  the  appellants  in  such  district, 
(e)  That  there  are  in  the  appellants'  district 
several  sewers  constructed  by  the  owners,  lessees, 
and  occupiers  of  the  property  connected  there- 
with, and  that  the  appellants,  under  the  powers 
contained  in  sect.  150  of  the  Public  Health  Act 
1875,  have  constructed  a  sewer  in  their  district, 
the  cost  whereof  has  been  paid  by  Uie  owners  or 
occupiers  of  property  liable  thereto.  That  no 
part  of  the  appellants'  district  is  or  ever  has 
been  rated  for  the  sewers  aforesaid  or  any  of 
them,  and  that  except  as  aforesaid  no  public  or 
other  works  of  sewerage  are  or  ever  have  been 
established  in  such  district,  {d)  That  the  appel- 
lants, in  the  year  1880,  laid  down  in  their  district 
a  curbstone  (about  300  yards  long)  as  an  edging 
for  a  cinder  pathway  of  a  carriage  road*  and  that 
unless  the  laying  of  such  curbstone  is  a  public 
work  of  paving  no  public  works  of  paving  are  or 
ever  have  been  establisLed  in  the  appellants' 
district. 

7.  On  the  part  of  the  respondents  it  was  con- 
tended before  us  that  public  works  of  paving, 
water  supply,  and  sewerage,  or  for  some  ot  those 
porposes,  had  been  established  in  the  appellants' 
district,  therefore,  under  the  Public  Health  Act 
1875,  the  appellants  had  no  right,  regard  being 
had  to  the  above  circumstances,  to  levy  a  highway 
rate  as  well  as  the  general  district  rate  in  their 
district,  but  were  bound  under  sect.  210  of  the 
last-mentioned  Act  to  levy  the  moneys  they 
required  for  their  district  under  their  genend 
district  rate,  and  thus  let  the  respondents  have 
the  benefit  conferred  by  sub-sect.  B.  of  sect.  211 
of  the  said  last-mentioned  Act,  and  that  the  rate 
ia  question  was  contrary  to  law  and  void. 


8.  On  behalf  of  the  appellants  it  was  contended 
before  us  that,  inasmuch  as  the  highway  rate  in 
question  was  good  upon  the  face  of  it,  we  were 
bound  to  enforce  it,  and  that  the  point  raised  by 
the  respondents  could  only  be  raised  on  an  appeal 
against  the  rate  at  the  Court  of  Quarter  Sessions, 
and  we  had  no  right  to  enter  upon  it. 

9.  And  on  behalf  of  the  appellants  it  was 
further  contended  that  the  laying  of  the  baid 
curbstone  was  not  a  public  work  of  paving,  and 
in  that  case  no  public  works  of  paving,  water 
supply,  or  sewerage  were  or  ever  had  been  estab- 
lished in  the  district,  and  that  if  the  laying  of  the 
said  curbstone  was  a  work  of  public  paving  the 
appellants'  district  was  not,  at  the  time  of  the  lay- 
ing of  the  said  rates,  rated  for  works  of  paving, 
water  supply,  or  sewerage,  and  that  therefore  the 
appellants  had  power  under  the  216th  section  of 
the  Public  Health  Act  1875  to  levy  a  highway 
rate,  and  the  highway  rate  in  question  was  good 
and  valid  accordingly. 

10.  We  being  of  opinion  that  we  had  the  right, 
and  in  fact  were  bound,  to  inquire  whether  or  not 
the  rate  in  question  was  authorised  by  sub-sect. 
3  of  sect.  216  of  the  Public  Health  Act  1875,  and 
being  also  of  opinion  that  the  works  of  water 
supply  and  sewerage  aforesaid  are  not  works 
within  the  meaning  of  the  said  sect.  21(5,  but  that 
the  said  curbstone  is  a  public  work  of  paving 
within  the  meaning  of  such  section,  gave  our 
determination,  and  made  an  order  in  the  manner 
hereinbefore  stated. 

11.  The  questions  of  law  arising  in  the  above 
statement  for  the  opinion  of  this  court  therefore 
are:  (1)  Whether,  seeing  that  the  highway  rate 
in  question  was  good  upon  the  face  of  it,  we  were 
bound  to  enforce  it,  or  it  was  our  right  and  duty 
to  ascertain  and  inquire  whether  or  not  such  rate 
was  authorised  by  sub-sect.  3  of  sect.  216  of  the 
Public  Hctfdth  Act  1875  if  the  whole  or  any  part 
of  the  appellants'  district  is  rated  for  works  of 
paving,  water  supply,  or  sewerage,  or  any  public 
works  of  paving,  water  supply,  or  sewerage  are 
established  in  such  district.  (2)  Whethert  under 
the  circumstances  hereinbefore  stated,  the  appel- 
lants had  or  had  not  the  right  to  lay  the  highway 
rate  in  question. 

Wills,  Q.C.  (Tindal  Atkinson  with  him)  for  the 
appellants. 

Forbes,  Q.C.  {Lockwood  with  him)  for  the  respon- 
dents. 

Field,  J. — The  question  we  are  asked  is, 
whether  under  the  circumstances  stated  the 
appellants  had  or  had  not  the  right  to  lay  the 
highway  rate.  That  point  turns  entirely  (as  Mr. 
Forbes  just  now  said)  upon  the  true  ooubtruction 
of  the  216th  section  under  which  the  urban  autho- 
rity of  Oxenhope  claim  to  lay  this  rate  upon  the 
Bradford  corporation,  and  to  levy  it  from  them. 
Of  course  it  is  for  them  to  make  out  that  they  have 
that  right.  Now  they  are  overseers  of  the  high- 
ways, therefore,  primdfaeie,  unless  otherwise  con- 
trolled, they  would  have  the  ordinary  power  of 
levying  the  highway  rate.  That  would  follow. 
But  then  Mr.  Forbes  says  their  right  as  overseers 
of  the  highways  is  limited  (and  Mr.  Wills  does 
not  deny  it)  by  the  207th,  2  Llth,  and  216th  sections 
of  this  Act.  No  doubt  by  the  207th  section  it  is 
said,  "  All  expenses  incurred  by  an  urban  autho- 
rity in  the  execution  of  this  4.ct,"  that  is,  whether 
on  highways  or  not,  "  and  not  otherwise  provided 
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for,  shall  be  charged  on  and  defrayed  oat  of  the 
distriot  fand  and  general  district  rate."  There- 
fore, no  donbt,  there  is  a  statutory  enactment  that, 
unless  otherwise  provided  for,  the  expenses  attend* 
log  highways  are  to  come  out  of  the  district  rate. 
Then  there  comes  the  distriot  rate  definition  clause 
(211),  and  that  draws  a  marked  distinction  between 
the  classes  of  property  which  are  liable  to  be 
charged  to  a  district  rate,  and  I  quite  agree  with 
what  Mr.  Forbes  has  said,  that  that  section  does 
point  to  a  distinction  between  land  which  does  not 
derive  the  full  benefit  from  the  various  matters 
that  the  local  board  are  able  to  carry  out  in  the 
shape  of  sewers,  gaslight,  paving,  and  all  those 
other  delicacies  and  pleasures  which  we  in  town 
enjoy,  and  which  the  country  people  cannot  have. 
Those  are  things  which  are  not  capable  of  being 
enjoyed  by  occupiers  of  land,  such  as  arable, 
meadow,  pasture,  or  wood  land,  to  the  same  extent 
and  proportion  as  by  the  inhabitants  of  houses 
and  things  of  that  kind,  and  it  was  intended  chat 
for  various  purposes  strictly  urban  purposes,  the 
agricultural  portions  of  the  parish  were  not  to 
bear  the  same  proportion  of  expense  as  houses  and 
things  of  that  sort,  which  are  likely  to  be  more 
fully  benefited  by  the  execution  of  the  works. 
That  being  the  state  of  things,  comes  sect.  216, 
which  is  headed  '*  Highway  Bate,''  and  that,  there- 
fore, is  the  code  of  law  which  is  to  efifect  the  mode 
by  which  the  costs  of  repairs  of  highways  are  to 
be  borne.  Now  that  makes  no  difiference  in  the 
highway  rate ;  they  are  to  levy  that  with  its  ordi- 
nary incidents,  namely,  the  net  annual  value  the 
same  as  the  poor  rate.  Then  it  goes  on  to  say  in 
certain  cases,  "  the  expenses  of  a  roadway  or  high- 
way shall  not  be  levied  by  a  highway  rate,  but 
shall  come  out  of  the  district  fond,"  or  oat  of  the 
distriot  rate  for  which  sect.  211  has  already  pro- 
vided, and  if  it  does  come  out  of  that  the  cor- 
poration of  Bradford  will  succeed  in  paying 
one-fourth  instead  of  four-fourths  which  ibey 
OQght  to  pay.  What  does  the  law  say  then  about 
the  case  of  repairs  of  highways  P  In  the  case 
which  it  is  admitted  this  case  falls  within  "  the 
cost  of  the  repair  of  highways  shall  be  d^rayed  as 
follows."  Therefore  there  is  a  manner  which  is 
now  provided,  which,  if  it  is  within  sect.  207,  ta^es 
it  out  of  that  fund,  and  does  not  fall  within  it. 
ifirst  of  all,  if  the  whole  district  is  rated  for 
works  of  paving,  water  supply,  and  sewerage, 
or  for  works  for  such  of  these  purposes  as  are 

Srovided  for  in  the  district,  the  cost  of  repairs  of 
ighways  shall  be  defrayed  '*ont  of  the  general 
district  rate."  Now  Mr.  Forbes  says  (if  I  follow 
his  argument  rightly),  that  that  means  that,  if  at 
any  time  heretofore  siDce  the  constitution  of  the 
urban  authority  it  has  ever  spent  a  single  pound* 
in  paving  or  doing  anything  in  the  nature  of 
paving,  that  at  once  brings  into  operation  sub- 
sect.  1.  Does  it  do  so  P  I  cannot  come  to  that 
conduiiion.  First  of  all  what  are  the  words  P 
*' Where  the  whole  of  the  district  is  rated."  Who 
can  say  that  the  whole  of  this  district  is  rated 
*•  for  works  of  paving,  or  works  of  water  supply  P" 
I  take  the  case  of  paving  alone,  becaase  there  is 
no  pretence  for  saying  that  there  is  any  water 
snpply.  Who  can  say  that  this  is  rated  for 
paving  P  There  was  no  doabt  in  1880  one  small 
thing  done  in  the  shape  of  edging  a  cinder  foot- 
way, the  expense  of  which  I  agree  came  out  of 
the  rate,  but  is  that  enongh  to  complement  and 
fill  up  these   words,  "where  the  whole  of  the 


district  is  rated  for  works  of  paving  P"  I  think  it 
means  actaal  and  effective  paving.  Sub-sect.  2 
says,  "Where  parts  of  the  district  are  nofc 
rated  for  works  of  paving,  water  supply,  and 
sewerage,  or  for  sach  of  these  purposes  as  are 
provided  for  in  the  district,  the  cost  of  repair 
of  highways  in  those  parts  shall  be  defrayed  ont 
of  a  highway  rate  to  be  separately  assessed  and 
levied  in  those  parts  by  the  urban  authority  aa 
surveyor  of  highways,  and  the  cost  of  such  repair 
in  the  residue  of  the  district  shall  be  defrayed  oat 
of  the  general  district  rate."  Then  in  sub-sect.  3 
the  words  are  slightly  altered,  "  Where  no  public 
works  of  paving,  water  supply,  and  sewerage  are 
established  in  the  district,  the  cost  of  repair  of 
highways  in  the  district  shall  be  defrayed  out  of 
a  highway  rate  to  be  levied  throughout  the  whole 
district  by  the  urban  authority  as  surveyor  of 
highways."  It  is  not  true  to  say  that  public 
works  of  paving  are  established  in  the  distriot. 
What  is  the  meaning  of  those  words  P  What  does 
"  established  "  mean  P  One  knows  perfectly  well 
that  it  does  not  mean  one  single  act.  If  a  man 
on  one  particular  day  sells  a  particular  clasfi  of 
goods,  he  does  not  thereby  establish  a  business 
for  the  sale  of  those  goods.  I  cannot  think  that 
the  word  "  established  "  in  this  section  was  ever 
intended  to  mean  that  a  single  act  of  that  kind 
was  to  be  construed  as  being  public  works  esta- 
blished in  the  district.  In  my  judgment,  this 
evidence  is  entirely  insnfficient  to  comply  with  the 
section,  and  therefore  I  think  the  magistrates  were 
wrong,  and  that  their  decision  must  be  reversed. 

Stephen,  J. — I  am  of  the  same  opinion,  and 
for  the  same  leasons.  The  whole  question  really 
is,  whether  the  putting  down  some  curbstones 
in  the  road  is  establishint;  public  works  of  paving 
in  the  distriot.  I  am  clearly  of  opinion  that  it  ia 
not. 

Oase  remitt&d  accordingly.    Leave  to  appeal 
refiMed, 

Solicitors  for  the  appellants,  Richard  8miih 
and  Wilmerf  agents  for  Spencer  and  Clarkaon, 
Keighley. 

Solicitors  for  the  respondents,  Oann  and  8<m. 


Friday,  Nov.  24, 1882. 

(Before  Field  and  Stbfiobn,  J  J.) 

E^AT  (app.)  V.  Over  Dabwen  Justices  (reaps.),  (a) 

Beer  licence  —  Consumption  off  the  premises — 
Ground  of  refusal  to  renew  —  Discretion  of 
justices— 1  WtU.  4,  c.  64--^  ^  46  VicL  c.  34. 

The  appellant,  ihe  o  ccupier  of  a  grocett^s  shop,  had 
for  several  years  past  received  a  certifiaUe 
authorising  him  to  hold,  and  he  stiU  held,  a 
licence  for  the  sale  by  retail  of  beer  not  to  be  con^ 
sumed  on  his  premises,  in  pursuance  of  1  WiiL 
4,  c  64,  and  the  Acts  amending  the  same  ;  it  w<xs 
admitted  thai  he  was  a  person  of  good  character, 
that  his  shop  was  duly  qualified  by  law,  and  that 
his  application  to  justices  ai  a  general  annual 
licensing  meeting  for  the  renewal  of  his  certifi' 
cate  was  duly  made.  He  was  duly  served  with 
notice  of  objection  to  his  application  on  the 
ground  that  such  a  licence  was  not  required  in 
his  district,  and  the  justices  refused  to  renew  his 
certificate  on  this  ground  only. 

(a)  Reported  b7  M.  W.  McKilulk,  Esq..  Barrlater^ii-Law. 
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HMt  upon  a  cctse  atcUed  by  quarter  Mf «ion«,  after 
appeal  thereto,  that  the  refusal  of  the  juetices 
was  justified  by  the  Beer  Dealers'  Eetail  Licences 
{Amendment)  Act  1882. 

This  was  a  case  stated  by  W.  H.  Higgin,  Q.C.,  and 
others  his  fellow-jastioes  for  the  ooanty  of  Lan- 
caster, assembled  at  the  (General  Quarter 
Sessions  of  the  peace  holden  at  Preston  by 
adjournment  on  the  18th  Oct.  1882,  for  the  pur- 
pose of  obtaining  the  opinion  of  the  court  on  the 
question  of  law  which  arose  upon  the  following 
foots  : — 

1.  The  appellant,  Alexander  Kay,  is  the  owner 
and  occupier  of  a  grocer's  shop,  No.  334,  Bolton- 
road.  Over  Darwen,  in  Lancashire.  Since  1875  he 
had  been  the  holder  in  each  year  of  a  certificate 
authorising  him  to  apply  for  and  hold  a  licence 
for  the  sale  by  retail  of  beer  not  to  be  consumed 
on  the  said  premises,  in  pursuance  of  the  Act  1 
Will.  4,  0.  64,  and  the  Acts  amending  the  same ; 
and  the  last  of  the  said  licences  was  in  force  in 
September  1882. 

3.  At  the  genera]  annual  licensing  meeting  held 
by  adjournment  for  the  said  borough  of  Over 
I^arwen  (which  borough  has  upwards  of  ten 
justices  acting  in  and  for  the  same),  on  the  14th 
Sept.  1882,  an  application  of  the  said  Alexander 
Xay  for  a  similar  certificate  in  respect  of  the  same 
■hop  came  on  to  be  finally  heard  and  determined. 

3.  It  was  admitted  on  the  hearing  of  such 
application  that  the  said  Alexander  Kay  was  a 
person  of  good  charactei*,  that  his  shop  was  duly 
qualified,  as  by  law  is  required,  for  the  holding  of 
such  a  certificate,  that  the  said  application  was 
duly  made,  and  that  notice  of  objection  to  the  said 
application,  on  the  ground  that  the  licence  was 
not  required  in  the  dibtrict  in  which  the  said  pre- 
mises are  situate,  had  been  duly  given  to  the  said 
Alexander  Kay. 

4.  The  justices  assembled  at  the  said  la^t-men- 
tioned  meeting  refused  the  said  certiflcate  on  the 
ground  that,  having  regard  to  the  neighbourhood 
of  the  said  shop,  and  its  wants  and  requirements, 
it  was  not  expedient  that  the  same  should  be 
granted. 

5.  The  appellant  duly  appealed  to  quarter 
sessions,  and  the  said  appeal  came  before  the  said 
justices  for  hearing  on  the  20th  Oct.  1882.  It  was 
then  objected  that  the  discretion  given  by  the 
Beer  Dealers'  Betail  (Amendment)  Act  1882,  is 
limited  to  applications  for  certificates  in  respect  of 
new  licences,  and  does  not  extend  to  grants  of 
certificates  for  the  licensing  of  premises  which 
had  been  similarly  licensed  prior  to  and  at  the 
passing  of  the  said  Act. 

The  justices  at  quarter  sessions  overruled  the 
said  objection,  snd  after  hearing  evidence  in  sup- 
port of  the  decision  of  the  licenRing  iustioes  as  to 
the  nature  of  the  neighbourhood  and  its  require- 
ments, confirmed  the  same  and  dismissed  the 
appeal  with  costs,  subject  to  the  opinion  of  the 
Queen's  Bench  Division  as  to  the  validity  in  law 
of  the  said  objection. 

The  question  of  law  for  the  determination  of 
the  court  was  the  following :  "  Is  the  discretion 
given  by  sect.  1  of  the  said  Beer  Dealers'  Betail 
Licences  (Amendment)  Act  1882  limited  to 
applications  for  certificates  in  respect  of  premises 
not  theretofore  similarly  licensed  P" 

If  so,  the  appeal  was  to  be  allowed,  otherwise 
to  stand  dismissed. 


By  the  Excise  Licences  Act  1825  (6  Geo.  4, 
c.  81),  s.  2,  certain  annual  duties  of  excise  are 
imposed,  amongst  others : 

Every  person  not  being  a  brewer  of  beer,  who  shall 
sell  Btrong  beer  only  in  casks  oontaioing  not  leas  than 
four  and  a  half  gallons,  imperial  standard  gallon  measnre, 
or  in  not  lesa  i£an  two  dozen  repnted  qnart  bottles  at 
one  time,  to  be  drunk  or  oonsamed  elsewhere  than  on  hia, 
her,  or  their  premises,  Bl.  80. 

By  the  Licensing  Act  1828  (9  Geo.  4,  c.  61), 
s.  1,  it  is  enacted  that  in  every  county  and 
borough 

There  shall  be  annually  holden  a  special  session  of  the 
jnsticeB  of  the  peaoe  (to  be  oalled  the  general  annual 
lioensliig  meeting)  for  the  purpose  of  granting^  Uoenoea 
to  persons  keeping,  or  being  about  to  keep,  urns,  ale- 
houses, and  yiotnamng  houses,  to  sell  excisable  liquors 
by  retaU  to  be  drunk  or  consumed  on  the  premises  therein 
specified. 

By  the  Beer  and  Cider  Excise  Licence  Act  1830 

(1  Will.  4,  c.  64).  s.  2, 

It  shall  be  lawful  for  every  and  anv  person,  being  a 
householder  (othsr  than  and  except  bvlod.  persons  as  are 
hereinafter  specially  excepted),  who  shall  be  desirous  of 
selling  beer,  ale.  and  porter  [also  by  sect.  30  cider  or 
perryj,  by  retail  under  the  provisions  of  this  Act,  to 
apply  for  and  to  obtain  an  excise  licence  for  that  purpose. 

By  the  Beer  and  Cider  Act  1834  (4  &  5  Will. 
4,  o.  85),  s.  1,  the  excise  licence,  authorised  by 
the  above  Act  of  1830,  **  shall  not  authorise  the 
person  obtaining  it  to  sell  beer  or  cider  to  be 
drunk  or  consumed  in  the  house  or  on  the 
premises  specified  in  the  same  licence,  unless  the 
same  be  granted  upon  the  certificate  [01  good 
character]   hereinafter  required." 

By  sect.  19 : 

Every  sale  of  any  beer  or  of  any  cider  or  perry  in  any 
less  quantity  than  four  gallons  and  a  half  shall  be  deemed 
and  taken  to  be  a  selling  by  retail. 

By  the  Inland  Bevenue  Act  1863  (26  &  27  Yiot. 

0.  33),  s.  1  : 

Any  person  who,  in  England  or  Ireland,  shall  have  taken 
out  an  excise  licence  to  sell  strong  beer  in  casks  contain- 
ing not  less  than  four  and  a  haS  gallons,  or  in  not  less 
fhtLn  two  dozen  reputed  auart  bottles  at  one  time  to  be 
drunk  or  consumed  elsewnere  ihan  on  his  premises,  may 
take  out  an  additional  licence  on  payment  of  the  excise 
duly  of  one  pound  one  shilling  and  five  per  cent,  there- 
on ;  and  the  same  shall  authorise  such  persons  to  sell 
beer  in  anv  less  quantity  and  in  any  other  manner  than 
as  aforesaid,  but  not  to  be  drunk  or  consumed  on  the 
nremises  where  sold  and  such  additional  licence  shall  be 
granted  without  the  production  of  any  certificate  or  the 
possession  of  an^  other  qualification  than  the  licence 
herein  first  mentioned. 

By  the  Wine  and  Beerhouse  Act  1869  (32  &  33 
Vict.  c.  27),  s.  4 : 

No  licence  or  renewal  of  a  licence  for  the  sale  by 
retail  of  beer,  cider  or  winCf  or  any  of  such  articles 
under  the  provisions  of  any  of  the  said  recited  Acts 
[amongst  others  the  .above  Acts  of  1830, 1831.,  and  1863], 
shall  (save  as  in  this  Act  otherwise  provided)  be  granted 
except  upon  the  production  and  in  pursuance  of  the 
authority  of  a  cernficate  granted  under  this  Act. 

By  sect.  5 : 

Certificates  under  this  Act  shall  be  granted  by  the 
justices  assembled  at  the  general  annual  licensing  meet- 
ing held  in  pursuance  of  Lthe  above  Act  of  1828].  .  . 
Provided  that  certificates  for  licences  under  [amongst 
others  the  above  Act  of  1863].  .  .  .  may  be  granted 
by  justices  at  the  special  sessionB  for  transferring 
licences. 

By  sect.  8  : 

All  the  provisions  of  the  said  Act  [of  1828]  as  to  the 
terms  upon  which,  and  the  manner  in  which,  and  the 
persons  to  whom  grants  of  licences  are  to  be  made  by 
the  justices  at  the  said  general  annual  licensing  meeting. 
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and  as  to  appeal  from  anj[  act  of  any  jiutioe,  shall  so  far 
as  may  be  riaye  effect  with  regard  to  grants  of  oertifi- 
cates  under  this  Act,  subject  to  this  qualification,  that 
no  application  for  a  oertificate  under  this  Act  in  respect 
of  a  licence  to  sell  by  retail  beer,  cider,  or  wine  not  to 
be  consumed  on  the  premises  shall  be  refused,  except 
upon  one  or  more  of  [the  four  grounds  therein  stated]. 

By  the  Licensing  Act  1872  (85  &  86  Viet. 
0.  94),  8.  87 : 

In  counties  a  grant  of  a  new  licence  shall  not  be 
valid  unless  it  is  confirmed  by  a  standing  committee  of 
the  county  justices,  in  this  Act  called  the  county 
licensing  committee  [to  be  appointed  by  the  justices  at 
quarter  sessions]. 

By  sect.  88  a  nimilar  provision  is  made  for 
boroughs  having  ten  justices  or  npwards. 

By  sect.  40  notices  are  required  for  new  licences 
and  transfers  of  licences. 

By  sect.  42, "  where  a  licensed  person  applies 
for  the  renewal  of  bis  licence,"  he  need  not  attend 
in  person,  and  the  justices  shall  not  entertain 
any  objection  without  notice,  nor  receive  any 
evidence  which  is  not  given  on  oath. 

By  sect.  74 : 

"  Licotioe  "  is  defined  to  mean  "  a  licence  for  the  sale 
of  intoxicating  liquors  granted  by  justices  in  pursuance 
of  the  Intoxicating  Liquors  Licensing  Act  1828,  inoludinff 
a  certificate  of  justices  granted  under  the  Wine  and 
Beerhouse  Acts." 

"  A  new  licence  **  means  a  licence  granted  at  a  general 
annual  licensing  meeting  in  respect  of  premises  not 
theretofore  licensed  for  the  sale  of  intoxicating  liquors. 

"The  renewal  of  a  licence"  means  a  licence  granted 
at  a  g[eneral  annual  licensing  meeting  b^  way  of  renewal. 

*'  Licensing  justices  "  means  the  justices  haying  juris- 
diction in  respect  of  the  ^rant  of  new  licences  in  a 
licensing  district  under  the  last-mentioned  Act  [of  1828] 
as  amended  by  this  Act. 

By  the  Beer  Dealers'  Retail  Licences  Act  1880 
(48  Yicb.  c.  6)  the  preamble  is 

Whereas  by  the  enactments  described  in  the  schedule 
to  this  Act  (viz.,  the  above  Acts  of  1863, 1869,  and  1874) 

Srovision  is  now  made  for  the  holder  of  a  strong  beer 
ealer's  wholesale  excise  licence  obtaining,  on  a  certifi- 
cate granted  by  justices,  an  additional  licence  for  sale  of 
beer  by  retail  for  consumption  off  the  premiseH,  and 
it  is  expedient  that  justices  should  be  at  liberty  to 
exercise  their  discretion  respecting  the  grant  of  such 
certificates,  as  they  are  in  respect^  their  certificates  for 
licences  for  sale  of  beer  to  be  consumed  on  the  premises, 
and  that  snoh  certificates  should  be  (granted  at  the  general 
annual  licensing  meeting  of  justices,  and  not  at  any 
other  time 

And  it  is  enacted  as  follows  by  sect.  1  : 

Sect.  8  of  the  Wine  and  Beerhouse  Act  1869  is  hereby 
repealed  so  far  as  the  qualification  therein  contained 
relates  to  grants  of  certificates  for  such  additional 
licences  as  aforesaid ;  and  the  licensing  justices  shall  be 
at  liberty  either  to  refuse  such  certificate  as  aforesaid 
on  any  ground  appearing  to  them  in  the  exercise  of  their 
discretion  sufficient,  or  to  grant  the  same  to  such  persons 
as  they  in  the  execution  of  their  statutory  powers,  and 
in  the  exercise  of  their  discretion,  deem  fit  and  proper. 

By  the  Beer  Dealers'  Retail  Licences  (Amend- 
ment) Act  1882  (45  &46  Vict.  c.  34),  after  reciting 
that  '*it  is  expedient  to  extend  the  provisions 
of  the  said  Act "  [of  1880]  "  to  the  granting  of 
certificates  for  all  licences  for  sale  of  beer  by 
retail  for  consnmption  off  the  premises,"  it  is 
enacted  as  follows : 

By  sect.  1 : 

Notwithstanding  anything  in  sect.  8  of  the  Wine  and 
Beerhouse  Act  1869,  or  in  any  other  Act  now  in  force, 
the  licensing  justices  shall  be  at  liberty,  in  their  free  and 
unqualified  discretion,  either  to  refuse  a  certificate  for 
any  licence  for  sale  of  beer  by  retail  to  be  consumed  oft 
the  premises  on  any  grounds  appearing  to  them  suffi- 


cient, or  to  grant  the  nine  to  snoh  personfl  as  they  in  ^m 
execution  of  their  statutory  powers,  and  in  the  exeroLse 
of  tiieir  discretion  deem  fit  and  proper. 

By  sect  2 : 

Certifioates  for  any  sneh  licences  as  aforesaid  shall, 
notwitbstandmg  anything  in  axiy  Act  now  in  force,  be 
granted  at  p^neral  annual  licensing  meetings,  and  not  at 
any  other  tune. 

By  sect.  3 : 

Thi^  Act  may  be  cited  as  the  Beer  Dealers'  Betail 
Licences  (Amendment)  Act  1882,  and  shall  not  extend  to 
Scotland,  and  words  therein  haye  the  same  Tneaning  wb 
in  the  Licensing  Act  1872. 

Addison,  Q.G.  for  respondents. — The  words  ased 
in  the  first  section  ot  the  Act  of  1882  are  Tery 
wide  in  the  discretion  they  give  to  justices,  and 
there  is  nothing  in  that  or  any  other  Act  to  limit 
the  application  of  this  discretion  to  new  lioenoes. 
[Stopped  by  the  Co^irt.] 

Henn  CoUine  for  appellant. — Tbroaghoat  the 
Licensing  Acts  the  Legislature  has  reoogniaed  the 
distinction  between  a  renewal  of  an  ezistinfi: 
licence  and  a  new  licence,  and  the  conrtB  will 
hesitate  to  extend  restrictive  limits  to  powers  of 
refusing  licences  in  cases  of  vested  interest : 

Beg.  T.  Vine,  31  L.  T.  Bep.  K.  S.  842. 

Here,  moreover,  the  enactment  is  by  its  words 
necessarily  limited  to  new  licences,  for  the  words 
licensing  justices  by  the  definition  in  sect.  74 
of  the  Act  of  1872  (incorporated  into  the  Act  of 
1882  by  sect.  3)  mean  the  justices  having  juris- 
diction in  respect  of  the  grant  of  new  licences. 
[FiEU),  J. — Have  not  the  justices  the  same  juris- 
diction over  both  P]  No,  for  new  licences  have  to 
be  confirmed  by  a  committee.  [Fusld,  J. — But 
the  justices  having  jurisdiction  in  respect  of  the 
grant  of  new  licences  have  also  jurisdiction  in 
respect  of  renewals.]  The  procedure  is  different, 
and  the  words  used  imply  a  reference  to  new 
licences  only. 

AddisoHf  Q.G.  in  reply. 

Field,  J. — I  think  this  is  a  very  clear  point, 
and  the  justices  were  well  warranted  in  pattinff 
the  construction  they  have  upon  the  words  of 
the  statute.  The  facts  are  clearly  stated  in  the 
cose,  and  the  only  question  for  us  is  whether  the 
statute  applies  only  to  new  licences  or  includes 
renewals.  The  justices  have  refused  a  renewal  of 
this  licence,  althoufi[h  thev  admit  that  the  c^ronnd 
for  their  doing  so  is  not  contained  amongst  the 
four  recognised  by  sect.  8  of  the  Act  of  1869.  It 
appears,  however,  that  due  notice  of  objection  was 
given  to  the  applicant,  and  the  justices  seem 
to  have  duly  adopted  the  procedure  required  by 
sect.  42  of  the  Act  of  1872,  modified  by  the  subee- 
qoent  Act  of  1874.  We  can  but  interpret  the 
words  of  the  statute  in  their  ordinary  meaning,  if 
that  meaning  bo  clear.  If  we  entertain  any  doubt 
of  the  meaning  of  the  words  used,  we  are  of 
course  bound  to  consider  the  policy  of  the 
legislation,  and  give  effect  as  far  as  we  can  to 
the  claims  of  vested  interests.  Here  the  defini- 
tions contained  in  the  Act  of  1872  are  expressly 
adopted,  and  we  find  that  the  words  licensing 
justices  must  be  read  as  if  the  Act  referred  only 
to  the  justices  having  jurisdiction  in  respect  of 
the  grant  of  new  licences  in  a  licensing  district 
as  provided  by  the  Act  of  1872.  Now,  although 
the  jastices  at  a  general  annual  licensing  meet- 
ing are  the  justices  having  jurisdiction  over  new 
licences,  no  doubt  those  new  licences,  to  be  valid. 
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tnnst  be  confirmed  by  a  committee ;  bat  the  very 
same  jnstices  at  a  general  anniial  lioeDsing  meet- 
ing bare  jurisdiction  over  renewals  generally,  and 
by  sect.  2  of  the  Act  of  1882  they  are  expressly 
directed  tohavejnrisdiction  over  these  certificates. 
I  see  nothing  in  the  statute  to  deprive  such 
justices  of  the  very  ample  discretion  expressly 
given  thecj,  and  the  words  seem  to  me  to  apply 
equally  to  renewals  and  to  new  licences.  If  it  had 
been  intended  to  enable  the  justices  to  refuse  a 
certificate  for  any  licence  only  when  such  certifi- 
cate was  first  asked  for,  it  would  have  been  easy 
to  have  so  limited  their  discretion.  In  my  opinion 
this  Act  of  1882  applies  to  all  certificates  for  any 
licence,  whether  new  or  a  renewal  for  the  sale  of 
beer  by  retail  to  be  consumed  ofiE  the  licensed 
premises. 

Stephen,  J. — I  am  of  the  same  opinion. 

Jiidgmentfor  the  rMpondenis, 

Solicitors  for  the  appellant,  Priichardy  Engle- 
field,  and  Co.,  lor  Charles  Coateker,  Darwen. 

Solicitor  for  respondents,  F,  O,  HindU,  Over 
Darwen. 


CAOWV    CASES    BESEBVSD. 


Saturday,  Nov.  25. 1882. 

(Before  Lord  Goleridge,  G.J.,  Pollock,  B.,  Lopes, 
Stephen,  and  Williams,  JJ.) 

Beg.  v.  Josiah  Batclipfe.  (a) 

Eape—ChUd  between  twelve  and  thirteen  years  old 
—38  ^  39  Vict,  c.  94,  «.  4.. 

The  88  4*  39  Vief,  e,  94,  s,  4,  which  enacts  that  who' 
soever  ehaU  unlavffully  and  carnally  know  and 
abuse  any  girl  being  above  the  age  of  twelve 
and  undor  the  age  of  thirteen  years,  whether 
with  or  ioUhout  her  consent,  shaU  be  guilty  of 
misdemeanour,  does  not  repeal  the  old  law 
which  made  the  ofence  of  rape  a  felony. 

Beg.  0.  Dicken  (14  Gox  0.  (7.  8)  affirmed. 

Case  reserved  for  the  opinion  of  this  Gonrt  by 
Fry.  J. 

At  the  Winter  Assize  for  the  county  of  Ghester 
in  Oct.  1862,  Josiah  Batclifi^e  was  tried  and  found 
guilty  upon  two  indictments. 

The  first  indictment  charged — 

For  that  Josiah  Batoliffe,  on  the  7th  day  of  Aag.  in  the 
year  of  our  Lord  1882,  with  force  and  arms,  in  and  npon 
one  Ellen  Batoliffe,  violently  and  feloniously  did  make  an 
maalt,  and  her  the  said  Ellen  BatcUfPe  then  violently 
and  against  her  will  feloniously  did  ravifiJi  and  carnally 
know,  against  the  form  of  the  statute  in  such  case  made 
ftnd  provided  and  against  the  peace,  Ac, 

The  second  indictment  charged — 

For  tliat  Josiah  Batdiffe,  on  the  7th  day  of  Aug  in  the 
jear  of  onr  Lord  1882,  unlawfully  did  assault  one  Ellen 
natcliffe,  a  girl  above  the  age  of  twelve  years  and  under 
the  age  of  thirteen  years,  to  wit  of  the  age  of  twelve 
years,  and  her  the  said  Ellen  Batoliffe  did  unlawfully 
and  carnally  know  and  abuse,  against  the  form  of  the 
Btatate  in  such  case  made  and  provided  and  against  the 
peace.  &0. 

2iid  count.  For  that  the  said  Josiah  Batoliffe  on  the  day 
and  year  aforesaid  unlawfully  and  indecently  did  assault 
the  iaid  EUen  Batcliffe,  and  her  the  said  Ellen  Batoliffe 
fhen  did  beat  and  ill-treat,  asainst  the  form  of  the  statute 
m  ench  case  made  and  provided,  and  against  the  peace  of 
of  said  Lady,  Ac. 

It  was  proved  that  Josiah  Batclifie  violated  his 
own  daughter,  a  girl  named  Ellen  Ratcliffe,  she 


being  at  the  time  above  the  age  of  twelve  and 
under  the  age  of  thirteen  years. 

The  jury  found  the  prisoner  guilty  on  both 
indictments,  and  separate  verdicts  were  returned 
upon  them. 

By .  38  &  39  Yict.  o.  94,  s.  4,  it  is  enacted  as 

follows : 

^'hosoever  shall  unlawfully  and  carnally  know  and 
abuse  any  girl  being  above  the  age  of  twelve  years  and 
under  the  age  of  thirteen,  whether  with  or  without  her 
consent,  shall  be  guilty  of  a  misdemeanour. 

This  enactment  was  a  repetition  of  the  5l8b 
section  of  the  statute  24>  &  25  Yict.  c.  100,  with 
two  variations :  (1)  that  the  ages  of  twelve  and 
thirteen  were  respectively  substituted  for  those 
of  ten  and  twelve  years ;  and  (2)  that  the  words 
**  whether  with  or  without  her  consent "  ware 
introduced. 

In  the  case  of  Beg,  v.  Dicken  (14  Gox  G.  G.  8) 
Mellor,  J.  held  that,  notwithstanding  the  words  of 
this  section,  the  violation  of  a  girl  between  the  age 
of  twelve  and  thirteen  without  her  consent  was 
rape  and  felony. 

The  prisoner  was  undefended,  but  I  felt  so 
much  doubt  as  to  the  validity  of  a  conviction  for 
felony  under  the  circumstances  that  I  postponed 
sentence  till  the  next  assizes,  and  state  the  ques- 
tion for  the  opinion  of  the  Gourt  of  Appeal  in 
Griminal  Gases. 

I  doubted  (1)  whether  the  clause  referred  to 
does  not  plainly  declare  that  the  violation  of  a 
girl  of  the  specified  age  without  her  consent  is  a 
misdemeanour;  (2)  whether  the  selfsame  offence 
could  at  the  same  time  be  a  misdemeanour  and  a 
felony ;  and  (3)  whether  any  real  distinction 
could  be  drawn  between  violently  and  against  her 
will  carnally  knowing  a  girl  and  carnally  knowing 
a  girl  without  her  consent. 

I  beg  to  refer  to  the  note  on  this  point  in  Mr. 
Justice  Stephen's  Digest  of  the  Griminal  Law, 
p.  173,  edit.  1877. 

The  question  reserved  for  the  opinion  of  the 
Gourt  is,  whether  sentence  can  be  passed  for  felony 
on  the  prisoner.  ^^  j,^^^  j 

No  counsel  appeared  to  argue  on  either  side. 

Lord  GoLEBiDGE,  G.J.  —  We  have  considered 
this  case,  and  we  are  all  of  opinion  that  the  law 
is  correctly  stated  by  Mellor,  J.  in  Beg,  v.  Dicken 
{ubi  sup,),  and  in  accordance  with  his  view  we 
give  judgment  in  this  case. 

Conviction  affirmed. 


Saturday,  Nov,  25, 1882. 

(Before  Lord  Goleridge,  O.J,,  Pollock,  B.,  Lopes, 
Stephen,  and  Williams,  JJ.) 

Beg.  V,  Ga£b  and  Wilsok.  (a) 

Felonious  receiving — Bonds  stolen  from  a  British 
ship  in  a  foreign  river — Admiralty  jurisdiction. 

Egyptian  and  other  bonds  were  put  on  board  a 
British  ship  lying  in  the  river,  and  moored  to  the 
shore,  at  Botterdam,  for  conveyance  to  England, 
The  bonds  were  stolen,  and  the  prisoners,  British 
subjects,  were  found  dealing  with  them  in 
England,  and  were  tried  at  the  Central  Criminal 
Court,  and  found  gtiilty  of  feloniously  receiving 
the  same,  well  knowing  them  to  have  been  stolen, 

Beld,  assuming  the  bonds  to  have  been  stolen  by  a 


(«)  Beported  by  John  Tawmpsov,  Esq.,  Barriiter-at-Law.       I         (a)  Reported  by  John  Thompson,  Esq.,  Barri8tez^at-Law. 
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foreigner,  or  other  person  not  being  one  of  the 
crew,  from  the  ship  at  Rotterdam,  whilst  so 
moored  in  the  river,  that  the  admiral  had  jurisdic- 
tion over  the  offence,  and  thai  the  prisoners  were 
properly  tried  ai  the  Central  Criminal  Court, 

Gase  reserved  for  the  opinion  of  this  ooart  by 
North,  J. 

The  prisoners  were  tried  before  me  at  the  Old 
Bailey,  at  the  session  of  the  Gentral  Griminal 
Gonrt,  on  the  13th  Sept.  last,  for  felony  in  respect 
of  twenty-five  bonds  (20L  each)  of  Egyptian  Pre- 
ference Stock,  two  bonds  of  1000  dollars  (ten 
shares),  and  500  dollars  (five  shares)  respectively 
of  the  Illinois  Bailway,  and  thirty  other  bonds  of 
Egyptian  Unified  Stock. 

The  first  oount  charged  the  prisoners  with 
stealing  these  securities  upon  the  high  seas  within 
the  jurisdiction  of  the  Admiralty  of  England  ;  the 
second  coant  charged  that  they  being  British 
subjects  within  the  jurisdiction  of  the  Admiralty 
of  England,  npon  the  British  ship  Avalon,  then 
being  in  a  certain  foreign  port,  to  wit,  the  port  of 
Botterdam,  stole  the  same  securities ;  the  third 
count  charged  them  with  larceny  of  those 
securities  within  the  jurisdiction  of  the  Gentral 
Griminal  Gonrt ;  the  fourth  count  charged  them 
with  receiving  the  same    securities  within  the 

I'nrisdiction  of  that  court,  well  knowins  them  to 
tave  been  stolen ;  and  the  fifth  aiid  sixth  counts 
respectively  charged  them  with  having  been 
accessories  after  the  fact  to  the  theft  and  the  re- 
ceiving respectively  of  the  bame  securities  by 
persons  unknown. 

A  copy  of  the  abstract  of  the  indictment  will 
be  found  in  the  schedule  to  this  case,  and  the 
indictment  may  be  referred  to  as  a  part  thereof. 

I  was  asked  by  the  counsel  for  the  prisoner 
Wilson  to  quash  the  second  oount  of  the  indict- 
ment; but  it  was  suggested  by  Sir  H.  Gifiard, 
who  appeared  for  the  prisoner  Garr,  that  the  bett<*r 
course  would  be  that  the  prisoners  should  refuse  to 
plead,  and  I  should  direct  pleas  of  not  guilty  to 
be  entered,  and  this  was  accordingly  done. 

The  material  facts  proved  were  as  follows  : — 

1.  On  the  12th  July  last  the  above-mentioned 
Egyptian  Preference  Stock  and  Illinois  Boodd 
were  made  up  by  Messrs.  Kelker  and  Go.,  bankers 
at  Amstersdam,  into  a  parcel  whioh  was  marked 
outside  "  value  502.,"  and  was  addressed  to  Messrs. 
Mercia,  Backhouse,  and  Go.,  in  London.  The 
Unified  Stock  was  made  up  into  another  parcel 
similar  to  the  first,  except  that  it  was  marked 
outside  as  "  value  lOOL"  These  parcels  were  of  a 
class  known  as  "valued  parcels."  They  were 
traced  clearly  from  Amsterdam  to  Botterdam,  to 
the  office  of  Messrs.  Pieters  and  Go.,  the  agents 
there  of  the  Great  Eastern  Bailway  (Jompany,  on 
whose  behalf  they  were  received. 

2.  There  was  evidence  that  these  two  parcels 
were  (with  two  others)  taken  from  Pieters  and  Go.'s 
office  by  a  man  employed  by  them  for  that 
purpose,  and  placed  by  him  on  board  the  steam- 
ship Avalon  about  half-past  five  p.m.  on  the  same 
12th  July. 

3.  The  Avalon  is  a  British  vessel,  registered  at 
Harwich,  and  sailing  under  the  British  flag.  She 
is  about  240  feet  in  length,  with  a  gross  tonnage 
of  670  tons ;  and  draws  about  ten  feet  six  inches 
of  water  when  loaded.  She  is  the  property  of  the 
Great  Eastern  Bailway  Gompany,  and  in  regu- 
larly employed  by  them  in  their  trade  between 


Harwich  and  Botterdam.  On  tho  evening  in 
question  she  was  lying  in  the  river  Maas,  at 
Botterdam,  about  twenty  or  thirty  feet  (the  captain 
also  described  it  as  "about  the  breadth  of  the 
Court ")  from  the  quay,  and  against  a  "  dolphin," 
a  structure  of  piles  for  the  use  of  the  company's 
ships  only,  projecting  from  the  quay  for  the 
purpose  of  keeping  vessels  off  the  quay.  She 
was  moored  to  tne  quay  in  the  usual  manner. 

4.  The  place  where  the  Avalon  was  lying  was 
in  the  open  river,  sixteen  or  eighteen  miles  from 
the  sea.  There  is  not  any  bridge  across  the  river 
between  that  point  and  the  sea.  The  tide  ebbs 
and  flows  there,  and  for  many  miles  further  up 
the  river.  The  place  where  the  Avalon  was 
lying  at  the  dolphin  is  never  dry,  and  that  vessel 
would  not  touch  the  ground  there  at  low  water. 
The  Admiralty  chart  showing  the  river  Maas 
from  Botterdam  to  the  sea  was  put  in  evidence 
at  the  suggestion  of  the  counsel  for  the  prisoners, 
and  was  proved  by  the  captain  of  the  Avalon  to  be 
correct.    It  is  marked  J.T.H.  1. 

5.  While  the  Avalon  was  lying  at  the  dolphin, 
as  above  described,  persons  were  allowed  to  pass 
backwards  and  forwards  between  her  and  the 
shore  without  hindrance. 

6.  The  Avalon  sailed  for  England  the  same 
evening,  about  six  o'clock,  and  arrived  at  Har- 
wich the  following  morning.  Upon  her  arrival 
the  two  valued  parcels  above-mentioned  (and  one 
of  the  other  parcels)  were  at  once  missed,  and 
upon  inquiry  it  was  found  that  they  had  been 
stolen.  The  parcel  containing  the  Unified  Stock 
and  the  third  parcel  have  never  since  been 
traced ;  but  the  parcel  containing  the  Egyptian' 
Preference  Stock  and  the  Illinois  bonds  was 
found  in  the  prisoners'  possession  on  the  1st 
Aug. 

7.  The  prisoners  are  British  subjects. 

8.  It  was  contended  for  the  prisoners  that 
there  was  no  evidence  upon  which  the  jury  ooald 
find  them  guilty  upon  the  oounts  charging  them 
with  stealing  the  securities.  I  was  of  that 
opinion,  and  so  directed  the  jury,  and  the  pri- 
soners were  accordingly  acquitted  upon  those 
oounts. 

9.  It  was  also  contended  for  the  prisoners  that 
unless  the  jury  found  that  the  securities  had  been 
stolen  from  on  board  the  Avalon  the  prisoners 
must  be  acquitted,  as,  if  they  had  been  stolen 
after  leaving  Pieters  and  Go.  s  office,  and  before 
reaching  the  ship,  the  offence  of  stealing  them 
was  one  which  this  oourt  had  not  jurisdiction  to 
try,  and  therefore  the  prisoners  oould  not  be  tried 
here  for  receiving,  according  to  the  case  of  Reg.  v. 
John  Carr  (one  of  these  prisoners),  reported  in 
vol.  Ixxxvii.,  p.  46,  of  the  Sessions  Papers  at  the 
Gentral  Griminal  Gourt,  and  the  cases  there  cited. 
I  took  this  view  and  directed  the  jury,  that  unless 
they  were  satisfied  that  the  securities  had  been 
taken  from  the  Avalon,  they  must  acquit  the 
prisoners.     They  found  both  the  prisoners  guilty. 

10.  I  was  not  asked  to  leave,  and  did  not  leave, 
any  question  to  the  jury  whether  the  securities 
were  stolen  before  or  after  the  Avalon  com- 
menced her  voyage  from  Botterdam.  There  was 
no  evidence  npon  which  the  jury  could  have 
found  that  the  theft  occurred  after  the  voyage 
began ;  the  evidence  rather  pointed  to  its  having 
occurred  before  she  sailed. 

11.  It  was  further  argued  on  the  prisoners* 
behalf  that  even  if  the  securities  had  been  stolen 
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from  the  Avahn,  there  was  nothing  to  show  that 
they  had  been  taken  from  a  British  sabject,  and, 
therefore,  the  case  did  not  come  within  the  Acts 
17  &  18  Vict.  0.  104,  8.  267, 18  &  19  Vict  o.  91, 
8. 21,  or  30  &  31  Yic.  c.  124,  s.  11,  and  the  thief 
was  amenable  to  the  law  in  Holland  only;  and, 
further,  that  the  case  of  Beg,  v.  Anderaan  (L.  Bep. 
1  Gr.  Gas.  Bes.  161 ;  11  Cox  G.  G.  198)  was  no 
anthority  to  the  oontrarr,  inasmach  a3  the 
prisoner  in  that  case,  though  a  foreigner,  was  one 
of  the  crew  of  a  British  vessel,  and  therefore 
owed  allegiance  to  the  law  of  England,  and  upon 
that  ground  could  be  tried  here.  The  counsel 
of  the  Grown  did  not  dispute  that  the  offender 
might  be  tried  in  Holland,  but  insisted  that  he 
might  be  tried  here  also. 

12.  I  expressed  my  opinion  that  if  the  AvaJon 
had,  at  the  time  when  toe  securities  were  stolen, 
been  sailing  up  or  down  the  river  Maas,  the 
persoL  who  took  them,  whether  an  Englishman 
or  a  foreigner,  could  clearly  have  been  tried  here, 
upon  the  anthority  of  Beg.  v.  Ander$on;  that  the 
law  is  the  same,  whether  the  ship  be  anchored  or 
tailing,  as  appears  from  the  cases  of  Beg,  v.  Jemot 
and  Beg.  v.  AUen  (7  Gar.  &  P.  664 ;  1  Moody's 
Gr.  Gas.  494),  where  the  vessels  were  lying  in 
port,  and  which  cases  are  referred  to  by  Lord 
Blackburn  with  approval  in  Beg.  v.  Anaeraon; 
and  that  it  could  not  make  any  legal  difference 
whether  the  vessel  was  made  fast  to  the  bottom 
of  the  river  by  anchor  and  cable,  or  to  the  side  of 
the  river  by  ropes  from  the  quav.  I  also  expressed 
my  opinion  that,  although  tne  fact  tniat  the 
.prisoner  in  Beg,  v.  Anderaon  was  one  of  the  orew 
was  referred  to  more  than  once  in  the  judgment 
of  Bovill,  0. J.,  it  was  not  mentioned  by  any  of 
the  other  judges,  and  was  not  the  sroond  of 
the  decision ;  and  that  it  made  no  difference  in 
the  present  case  whether  the  securities  stolen 
from  the  AvcUan  were  taken  by  one  of  the  crew  or 
psssengerSy  or  by  a  stranger  from  the  shore. 

13.  I  directed  the  jury  accordingly,  telling  them 
that  if  they  came  to  the  conclcsion  that  the 
securities  were  taken  from  the  ship,  the  taking 
them  was  an  offence  which  could  be  tried  here ; 
and  that,  if  so,  the  prisoners  could  now  be  tried 
here  for  receiving,  and  could  be  found  guilty  of 
that  offenoe,  if  the  jury  thought  the  facts  proved 
warranted  such  a  finding.  I  stated  at  the  same 
time  that  I  should,  if  necessary,  reserve  the  point 
for  the  consideration  of  this  court. 

14.  With  respect  to  the  receivinir,  no  difficulty 
of  law  arose,  and  no  point  was  reserved. 

15.  The  jury  found  both  prisoners  guilty  upon 
the  fourth  count.  I  postponed  passing  sentence 
untQ  the  opinion  of  the  court  is  given ;  and  the 
prisoners  remain  in  custody. 

The  question  upon  which  I  desire  the  opinion  of 
this  court  is,  whether,  under  these  circumstances, 
there  was  any  jurisdiction  to  try  the  prisoners  at 
the  Old  Bailey  for  the  offenoe  of  whicn  they  have 
been  found  guilty.  If  answered  in  the  affirmative, 
the  conviction  is  to  stand.  If  otherwise,  the  con- 
viction is  to  be  quashed ;  but  the  prisoners  are  to 
remain  in  custody  to  be  tried  upon  another  indict- 
ment, on  which  a  true  bill  against  them  has  been 
found  by  the  grand  jury. 

Fo&D  NOBTH. 

Sir  5.  Q^ard,  Q.G.  (Tickell  with  him)  for  the 

prisoner  Garr,  and  E.  Clarke  Q.G.  (Qrain  with 

nim)  for  the  prisoner  Wilson.  —  The   Gentral 

Criminal  Gourt  had  no  jurisdiotioJi  to  try  tbo 
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prisoners,  the  offenoe  not  having  been  committed 
within  the  Admiralty  jurisdiction.  It  is  im- 
material that  the  prisoners  were  British  subjects, 
as  jurisdiction  over iihe. offence  is  not  given  by  the 
nationality  of  the  prisoners,  but  must  exist  inde- 
pendently  thereof.  The  prisoners  were  convicted 
of  reoeivmg  stolen  bonds,  and  without  the  court 
had  jurisdiction  over  the  thief  it  has  none  over  the 
receiver.  There  is  no  evidence  as  to  the  person 
who  stole  the  bonds,  and  it  is  consistent  with  the 
facts  that  the  thief  may  have  been  a  Dutchman. 
On  the  case  as  stated  it  must  be  taken  that  the 
bonds  were  stolen  from  the  vessel  while  it  was 
moored  to  the  wharf  at  Botterdam.  The  question 
is  whether  the  Dutch  courts  had  not  exclusive 
jurisdiction  to  try  the  prisoners?  It  is  sub- 
mitted that  they  alone  had  jurisdiction.  The  ship 
was  attached  to  the  shore  by  ropes,  and  became,  as 
it  were,  part  of  the  shore  of  the  country  to' which  it 
was  attached.  When  the  ship  was  moored  to  the 
quay  the  English  flag  was  lowered,  and  the  law 
tnen  governing  the  ship  was  the  law  of  Holland. 
There  is  no  authority  thiat  decides  that  a  foreigner 
on  board  a  vessel  at  such  a  place  and  not  being  one 
of  the  orew  and  not  claiming  the  protection  of  the 
flag  of  the  vessel  subjects  himself  to  the  jurisdiction 
of  the  country  to  which  the  vessel  belongs.  In 
Beg.  V.  Anderaon  (L.  Bep.  1  G.  Gas.  Bes.  161 ;  11 
Gox  G.  G.  198),  Bovill,  G.J.,  Ghannell,  B.,  and 
Blackburn,  J,  seem  to  place  reliance  on  the  fact 
that  the  prisoner  was  one  of  the  crew  of  ^  the 
vessel.  This  is  a  new  point  not  hitherto  decided. 
What  is  the  condition  of  a  vessel  in  a  river  in  a 
foreign  country  moored  to  the  shore  P  It  is  sub- 
mitted that  the  local  and  municipal  authorities 
have  exclusive  jurisdiction  over  offences  oom- 
mitted  upon  it  whilst  so  moored. 

Poland  {Ooodridh  with  him)  for  the  prosecution. 
— It  is  submitted  that  the  prisoners  were  properly 
tried  and  convicted.  The  question  depenos  not  on 
the  character  of  the  person  committing  the  offence, 
but  on  the  character  of  the  ship.  At  the  time 
the  bonds  were  stolen  the  ship  was  within  the 
Admiralty  jurisdiction.  It  was  a  vessel  trading 
from  Harwich  to  Botterdam,  and  when  the  then 
was  committed  was  lying  in  a  tidal  river  where 
great  ships  go,  and  was  in  every  sense  floating 
within  a  place  where  the  admiral  had  jurisdic- 
tion: 

The  United  Biotas  v.  Hamilton,  1  Mason  (Amer.  Bep.) 
152. 

Even  if  the  theft  was  committed  by  a  Dutchman, 
the  admiral  had  jurisdiction  over  it.  There 
can  be  no  distinction  between  a  seaman,  one  of  the 
crew,  and  a  stranger  who  goes  on  board  to  do  a 
criminal  act ;  being  on  board  an  English  vessel  he 

Euts  himself  within  the  jurisdiction  of  the  English 
kw,  the  ship  being  considered,  as  it  were,  part  of 
the  English  territory.  The  test  of  the  admiral's 
jurisdiction  has  always  been  whether  the  ship  was 
upon  the  high  seas  or  lyingin  a  river  where  the 
tide  ebbs  and  flows  and  where  great  ships  go. 
The  American  reports  of  ThomcLa  v.  Irons  (2 
Sumner  1),  and  The  United  Statea  v.  Ooombea  (12 
Peters  71)  were  then  referred  to.  In  Beg.  v.  AUen 
(1  Moo.  G.  G.  494)  it  was  held  that  the  Admiralty 
had  jurisdiction  over  a  larceny  in  a  vessel  lying  in 
a  Ghinese  river,  although  there  was  no  evidence  as 
to  the  tide  flowing  where  the  vessel  lay.  In  Beg. 
V.  Jemot  (MSS.  1812),  as  appears  from  the  report 
m  the   Time9  newspaper  (29th  Feb.  1812),  it 
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was  held  that  tho  Admiral  had  jarisdiotion  over 
a  larceny  of  40,000  dollars  from  a  British  ship 
while  lying  in  the  harboar  of  3b.  Jago,  in  Gaba. 
The  prisoner  was  convioted  and  sentenced  to 
death.  The  case  of  Beg.  v.  Keane  (2  Ex.  Div. 
92)  was  then  cited.  The  principle  on  which  Beg, 
v.  Anderson  (uhi  sup,)  was  decided  is  applicable 
to  this  case,  and  supports  the  conviction.  The 
theft  in  this  case  was  committed  ou  board  a  vessel 
sailing  nnder  the  British  flag,  and  being  at  the 
time  floating  in  a  tidal  river  where  ships  used  for 
commerce  go,  and  therefore  it  is  submitted  the 
admiral  had  jurisdiction  over  the  o£fence. 

Sir  H,  Qiffard  and  E.  OlarJce  were  heard  in 
reply.— The  case  of  Beg.  v.  Leslie  (Bell  G.  G.  220 ; 
8  Goz  G.  0.  269)  was  referred  to. 

GoLEBiDOE  G.J. — This   case    has  been  argued 

at    some    length,  and   the   question    raised    by 

it  is  no  doubt  of  considerable  importance.    The 

facts  are  these.    The  bonds  which  the  prisoners 

have   been    convicted    of    feloniously    receiving 

were     on     board     an    English     ship,     in    tho 

river     Maas,    off    Botterdam,    in    front    of    a 

"dolphin,*'     and     was     moored    by     ropes    to 

the  land  of  Eolland.    The  tide  ebbs  and   flows 

in  tho  river,  and  at  the  place  where  she  was  lying 

in  front  of  the  "  dolphin"  there  is  always  enough 

water  to  float  ships  of  her  class.    There  was  no 

actual  proof  when,  or  by  whom  the  bonds  were 

stolen.    The  case  states,  *'  There  was  no  evidence 

upon  which  the  jury  could  have  found  that  the 

theft  occurred  after  the  voyage  began;  the  evi- 

evidence  rather  pointed  to  its  having  occurred 

before  she  sailed."      Whether  the   b^nds   were 

carried  off  the  ship  on  to  the  shore,  and  sent  by 

some  conveyance  to  the  prisoners  in  England,  or 

whether  they  were  brought  bv  the  prisoners  to 

England,  does  not  appear.    The  prisoners  were 

acquitted  of  stealing  the  bonds  and  found  guilty 

of  receiving  them  with  guilty  knowledge  that  they 

had  been  stolen.    It  is  obvious  that  the  prisoners 

could  not  be  convicted  of  feloniously  receiving  the 

bonds  unless  they  were  stolen  within  the  same 

jurisdiction  where  the  receiving  took  place,  and 

therefore  it  becomes  material  to  inquire  whether 

the  jurisdiction  of  the  Admiralty  attached  so  that 

the  prisoners  could  be  tried  at  the  Old  Bailey.    It 

is  admitted  that  the  exact  point  raised  in  this 

case  has  never  arisen  for  decision  in  our  courts 

before.    There  appear  but  two  points  for  us  to 

decide.    I.  Was  the  ship  within  the  jurisdiction 

of  the  Admiralty  so  as  to  make  ofiences  committed 

upon  it  triable  according  to  the  English  law  P    2. 

If  that  point  is  answered  in  the  affirmative,  were 

the  prisoners,  according  to  the  decisions,  liable  to 

be  tried  in  the  English  courts  P    First,  as  to  the 

place.   The  place  appears  to  me  to  come  within  the 

old  definition  of  the  Admiralty  jurisdiction.    The 

ship  was  at  a  part  of  the  river  which  is  never  dry, 

and  where  it  would  not  touch  the  ground  at  low 

water,  and  the  tide  ebbs  and  flows  in  the  river,  and 

great  ships    do  lie  and    hover    there.      That  is 

sufficient  to  bring  this  ship  within  the  Admiralty 

jurisdiction.    Without  saying  that  the  reports  of 

the  cases  of  Bex  v.  Jemot  and  Bex  v.  AUen  (ubi 

sup.)  are  as  full  as  could  be  desired,  it  seems  very 

difficult  to  draw  any  tangible  distinction  between 

them  and  the  present  case.    This  case  also  ftdls 

within  the  decision  of  Bea,  v.  Anderson  (vbi.  eup.), 

where    the  ship   was    half-way    up    the   river 

Garonne^  in  !E*raQoei  and  at  the  time  of  the  offence 


about  300  yards  from  the  nearest  shore,  and  this 
court  held,  the  prisoner  having  been  convicted  of 
manslauffhter,  that  the  offence  had  been  com- 
mitted within  the  jurisdiction  of  the  Admiralty, 
and  that  the  Gentral  Griminal  Gourt  had  juris- 
diction to  try  the  prisoner.  I  am  unable  to 
distinguish  this  case  from  that,  but  if  anything 
Beg.  V.  Anderson  seems  an  d/or^ton  case.  Then, 
as  to  the  second  point,  whether  there  is  nnythinff 
in  the  personality  of  the  prisoners  which  would 
make  them  not  liable  by  the  law  of  England.  It 
is  true  that  some  of  the  Judges  in  Beg,  v.  Anderson 
{ubi  sup.)  place  reliance  upon  the  fact  that  the 

Erisoners  formed  part  of  the  crew  of  the  vessel, 
ut  Bovill,  G.J.  in  his  judgment  points  out  that 
England  has  always  insisted  on  her  right  to 
legislate  for  persons  on  board  her  vessels  in 
foreign  ports.  None  of  the  judges  suggested 
that  their  judgments  would  have  been  in  any  way 
altered  if  the  prisoners  had  not  in  those  cases 
formed  part  of  the  crew.  I  think  it  makes  no 
difference  whether  a  person  is  a  British  subject 
or  not  who  comes  on  t)oard  a  British  ship  where 
the  British  law  reigns,  and  places  himself  under 
the  protection  which  that  flag  confers ;  if  he  is 
entitled  to  the  privileges  and  protection  of  the 
British  ship  he  is  liable  to  the  disabilities  which  it 
creates  for  him.  I  am  unable,  therefore,  to  make 
a  distinction  between  a  passenger  or  stranger  on 
board  a  ship  and  one  of  the  crew,  and  it  makes  no 
difference  m  my  mind  whether  the  person  is  on 
board  voluntarily  or  involuntarily ;  if  while  on 
board  he  is  entitled  to  the  protection  of  its  flag, 
he  is  also  bound  by  the  obligations  imposed  by 
the  law  governing  that  ship.  The  utmost  that 
can  be  said  as  regards  the  theft  in  this  case  is 
that  the  bonds  may  have  been  stolen  by  someone 
who  came  on  board  casually ;  it  may  be  a  foreigner 
who  took  them  off  the  vessel  at  Botterdam. 
Suppose  the  thief  had  not  been  able  to  get  off  the 
ship,  and  had  been  captured  and  brought  here, 
could  he  have  been  tried  here  P  In  my  opinion  he 
could,  for  if  while  he  was  on  board  the  ship  he 
was  entitled  to  the  protection  of  the  British  flag, 
he  was  at  the  same  time  equally  liable  to  the 
disabilities  of  the  criminal  law  of  this  country. 
It  appears  to  me  that  the  evidence  shows  that  the 
bonds  were  stolen  within  the  jurisdiction  of  the 
English  law,  and  I  am  of  opinion  that  the  prisoners 
therefore  were  triable  at  the  Gentral  Griminal 
Gourt  for  receiving  them  well  knowing  them  to 
have  been  stolen.  I  think  that  the  conviction 
should  be  affirmed. 

Pollock,  B. — I  am  of  opinion  that  the  oonvio'- 
tion  should  he  affirmed.  The  prisoners  were  con- 
victed of  the  offence  of  feloniously  receiving 
stolen  goods,  and  the  question  is,  were  the 
prisoners  within  the  jurisdiction  of  the  Gentral 
Griminal  Gourt  for  all  purposes  P  The  general 
rule  of  law  is  that  a  person  on  board  an  English 
ship  is  to  be  treated  as  within  the  dominion  of 
the  English  Grown;  and  it  is  admitted  that  if 
the  ship  had  been  on  the  high  seas,  or  had  been 
moored  in  the  middle  of  the  river,  this  rule 
would  have  applied  to  the  case.  Then  what  dis- 
tinction can  there  be  because  the  ship  was 
tethered  by  ropes  to  the  shore  P  I  think  there  is 
no  distinction.  She  was  a  large  ship  carrying 
passengers  and  goods  from  Harwich  to  Rotter- 
dam, and  was  in  a  tidal  river  at  Botterdam  at  a 
spot  where  great  ships  go.  She  was  there  for  the 
purpose  of  unloading,  and  when  nnloaded  would 
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retom  to  Harwich.    I  think,  therefore,  the  oon- 
Tiction  was  right. 

LoPBS,  J. — I  think,  also,  that  the  oonyiotion 
should  be  affirmed.  As  to  the  question  of  the 
thief  not  being  one  of  the  crew  of  the  vessel,  I 
do  not  think  that  that  matters.  The  thief  was 
on  board  an  English  ship  at  the  time  the  bonds 
were  ^  stolen,  and  therefore  came  within  the 
English  law. 

Stxfheh,  J. — Since  the  time  of  Biohard  II. 
the  jurisdiction  of  the  Admiralty  has  been  ex- 
tended to  waters  where  great  ships  go.  There 
are  many  statutes  which  gave  jurisdiction  to 
partionlar  courts  in  particular  cases.  But  the 
jurisdiction  of  the  Admiralty  itself  has  neyer 
been  defined  in  any  other  way  than  as  laid  down 
in  the  reported  cases.  The  case  of  Bex  y.  Jemot 
bears  on  the  question  of  local  jurisdiction,  and 
decided  that  the  Admiralty  had  iurisdiction  over 
a  thefb  on  board  an  English  vessel  in  a  Spanish 
port,  and  shows  that  the  jurisdiction  of  the 
admiral  was  not  confined  to  the  waters  outside 
creeks,  ports,  harbours,  &o.  Bern  v.  AUen  (uhi 
9up.)  is  to  the  same  effect.  Beg.  v.  Anderson  {uhi 
rap.)  goes  further,  and  affects  both  the  questions 
of  place  and  person,  the  place  being  in  a  foreign 
river,  and  the  person  being  an  American  subject, 
who  had  committed  manslaughter  on  board  an 
English  ship.  No  doubt  the  prisoner  was  one  of 
the  orew  of  that  ship,  but  it  seems  to  me  that  we 
cannot  lajr  down  the  rule  in  narrower  terms  than 
that  the  jurisdiction  of  the  admiral  extends  to 
all  tidal  waters  where  great  ships  go,  and  to  all 
persons  on  board  of  them  whetner  foreigners  or 
not.  There  is  no  reason  which  should  induce  us 
to  lay  down  restrictions  to  the  extent  which  has 
been  contended  by  the  prisoners'  counsel,  that  the 
Admiralty  jurisdiction  extends  only  when  the 
British  &g  is  flying,  and  not  when  it  is  lowered. 
It  seems  to  me  that  the  protection  of  the  British 
fiae  and  the  English  jurisdiction  are  co-extensive, 
ana  that  protection  and  obedience  must  co-exist. 
I  think,  therefore,  that  the  thief  in  this  case,  if 
he  had  been  captured,  might  have  been  tried  at 
the  Old  Bailey. 

WnuAMB,  J. — I  concur. 

Oonvidion  affirmed. 


Svfxsm  Court  tH  InMcatore. 

♦ 

COURT  OF  APPEAL. 

SITTINGS  AT  LINOOLN'S  INN. 

Aug,  4r  and  7, 1882. 

(Before  Jbssel»  M.B.,  Bbbtt  and  Oottoh,  L. JJ.) 

BoBnrsoH  v.  Thb  Local  Boabd  po&  thb  District 
OF  Ba&ton,  Eccles,  Wdttoit,  akd  Monton.  (a) 

Vowere  of  local  hoard — **New  etreeta ''—Bringing 
fonoard  huHdinge  —  Public  Health  Act  1848 
(11  ^  12  Vict.  c.  63),  s.  2— Local  Oovemment  Act 
1868  (21  ^  22  Vict.  c.  98),  e.  tMr-Local  Qovem- 
meni  Ad  1861  (24  ^  25  Vict.  e.  61),  e.  28— 
PubUe  HeaUh  Act  1875  (38  ^  39  Vict.  c.  55), 
98.  4, 156, 157. 

The  words  **ne>w  streets  **  in  the  Sith  section  of  the 

(•)  Aeported  by  W.  0.  Bibb,  Eaq.,  Bunlster-Ai-Lftw. 


Local  Oovemment  Act  1858,  and  in  sect.  157  of 
the  Public  HeaUh  Act  1875,  apply  not  only  to  a 
street  which  is  constructed  for  the  first  time  out 
of  afisld,  but  also  to  an  old  country  road  in  the 
neighbotwhood  of  a  town,  which,  by  the  building 
of  houses  on  each  side,  has  gradually  become  a 
street;  and  the  heal  board  ha>s  power  to  restrain 
the  owner  of  property  a^oining  such  street  from 
erecting  new  buitdi/ngs  within  a  prescribed 
distance  from  the  middle  of  such  street. 
Decision  of  Fry,  J.  (12  Mag.  Gas.  611 ;   46  X.  T. 

Bep.  N.  8. 193)  reversed. 
This  was  an  appeal  from  a  decision  of  Fry,  J.  on 
a  special  case,  the  question  being  whether  a  road 
called  New-lane,  near  Manchester,  was  a  "new 
street"  within  the  meaning  of  sect.  34  of  the 
Local  Gk)vemment  Act  1858  and  the  Public  Health 
Act  1875. 

The  case  is  reported  before  Fry,  J.  in  vol.  12 
Mag.  Gas.  p.  611 ;  and  46  L.  T.  Bep.  N.  S.  193, 
where  the  facts  are  fully  stated.  His  Lordship 
held  that  it  was  not  a  "new  street''  within  the 
meaning  of  the  Acts.    The  defendants  appealed. 

Bigby,  Q.G.  and  Buckley  for  the  appellants.— 
This  is  a  new  street  within  sect.  157  oi  the  Public 
Health  Act  1875.  It  has  long  been  a  public 
highway,  but  was  not  a  street  until  lately,  when 
houses  were  built  along  it,  and  therefore  it  is  a 
"  new  street  "  within  the  section  of  the  Act : 

Pound  V.  Plumatead  Board  of  Works,  25  L.  T.  Bep. 

N.  S.  461 ;  L.  Bep.  7  Q.  B.  188 ; 
Dryden  t.  Overseers  of  Pv4;ney,  84  L.  T.  Bep.  N.  S. 

&;  L.  Bep.  1  Ex.  Div.  228; 
Baker  t.  Corporation  of  Portsmouth,  87  L.  T.  Bep. 

N.  S.  881,  802;  L.  Bep.  8  Ex.  Diy.  4, 157. 

Oookson,  Q.G.  and  Byrne  for  the  respondent. — 
This  is  not  a  new  street  within  the  meaning  of 
sect.  157  of  the  Public  Health  Act  1875,  or  the  Local 
Gk)vemment  Act  1858,  sect.  34.  This  is  an  old  road, 
and  the  plaintiff  is  only  erecting  houses  on  one 
side  of  it.  Beg.  v.  FuUford  (10  L.  T.  Bep.  N.  S. 
346 ;  L.  &  G.  403 ;  33  L  J.  122,  M.  G.)  shows  that, 
in  order  to  constitute  a  street,  there  must  be  a 
row  of  houses  sufficiently  continuous  and  suffi- 
ciently proximate  to  one  another,  and  here  the 
houses  are  neither  continuous  nor  proximate. 
This  has  been  a  street  within  the  interpretation 
clause  of  the  Public  Health  Act  of  1848  for  a 
very  long  time,  and  therefore  it  cannot  now  be  a 
new  street.  Besides,  the  court  below  has  decided 
as  a  matter  of  fact  that  the  houses  are  too 
scattered  aJong  the  road  to  make  it  a  street,  and 
the  court  will  be  slow  to  entertain  such  an  appeaL 

Bigby,  Q.G.  in  reply. 

Jbbsbl,  M.B.— I  think  this  a  very  difficult  case, 
and  one  as  to  which  opinions  may  &irly  difEer 
without  the  person  hoMing  one  opinion  being 
entitled  to  say  that  the  person  who  holds  the 
other  is  wrong.  But,  in  construing  this  Act  of 
Parliament,  I  think  we  ought  to  look  to  what 
must  be  presumed  to  be  tne  intention  of  the 
Legislature.  Now,  t^e  general  intent  was  evi- 
dently this,  to  give  in  every  district  to  some  local 
authority  the  power  of  regulating  the  mode  of 
laying  out  and  building  new  streets,  a  power  to  be 
exercised  for  the  public  benefit,  and  of  course 
imposing  a  restriction  on  the  ordinary  rights  of 
proprietorship.  We  have  then  to  consider  what 
the  meaning  of  a  "  new  street "  is.  I  should  say 
that  laying  out  a  new  street  means  making  a 
street  where  ti^ere  was  no  street  before,  and  the 
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term  "street"  is  primd  faeie  to  be  nnderstood 
ia  its  ordinary  meaniog.    If  we  wanted  authority 
there  is  anthority  for  saying   that  that  is  the 
proper  mode  of  reading  this  Act  of  Parliament, 
though  the  definition  clause  makes  the  word  in 
certain  cases   include   more    than    what   would 
popularly  be  called  a  street.    Now,  there  are  two 
ways  in  which  a  street  may  come  into  existence 
where  there  was  no  street  before.    A  person  may 
take  a  grass  field  or  a  country  lane  (for,  in  my 
opinion,  it  makes  no  difference  whether  or  not 
there  was  a  public  highway,  a  lane,  or  a  footpath 
existing  before  which  is  thrown  into  the  street, 
and  is  utilised,  or  whether  there  was  nothing  but 
a  mere  plot  of  grass  land  out  of  which  a  new 
roadway  is  made),  he  may  take  it  and  build  con- 
tinuous lines  of  houses  so  as  to  form  what  is 
commonly  known  as  a  street.     When  I  say  con- 
tinuous lines,  I  do  not  mean  that  there  are  to  be 
no  breaks  or  intervals,  but  there  must  be  a  certain 
degree  of  continuity.     A  new  street  may  arise  in 
another  way,  and  that  is  where  it  is  not  from  the 
first  laid  out  as  a  street  in  a  formal  manner,  but 
may  be  considered  to  grow  up,  so  to  say,  of  itself. 
This  often  happens  where  there  is  an  existing 
highway   and   people   build    houses    along   the 
sides   of   that    highway  so    that,    without    any 
intention   of    laying   out   a   street,    the    street 
grows.    When   does  it  become  a  street?    This 
question  cannot  be  answered  until  you  know  the 
locality.    It  must  be  a  question  in  each  particular 
case  when  the  road  becomes  a  street.    At  some 
time  or  other  it  becomes  a  street,  and  as  soon  as  it 
does  so  it  is  a  new  street,  and  not  the  less  a  new 
street  because  some  of   the   houses  were  built 
before  it  was  a  street.    That  being  so,  let  us  look 
at  the  terms  of  the  Act  of  Parliament  (Public 
Health  Act  1875,  sect.  157) :  "  Evei^  urban  autiho- 
rity  may  make  t^e-laws  with  respect  to  the  fol- 
lowing matters,  that  is  to  say:  with  respect  to 
the  leyel,  width,  and  construction  of  new  streets 
and  provisions  for  the  sewerage  thereof."    That 
plainly  enables  them  to  make  bye-laws  before  the 
street  is  made  at  alL    They  may  make  general 
bjre-laws.    They  may  say,  **  Every  street  in  this 
district  shall  be  sixty  feet  wide ;  every  street  in  this 
district  shall  have  a  main  sewer  running  through 
the  middle  of  it,  or  two  sewers  one  on  each  side  of 
it."    They  may  make  general  bye-laws,  and  the 
moment  a  strrat  comes  under  the  defiiEution  of 
''new  street,"  it  then  becomes  subject   to  the 
bye-laws.    That  being  so,  we  have  to  consider 
whether  that  which  is  before  us  is  a  new  street, 
and  I  think  on  the  special  case  there  can  be  no 
doubt  whatever  that  it  is  a  new  street,  and  indeed 
a  very  new  street.     [His  Lordship  here  read  the 
4rth   and  6th   paragraphs  of   the  special    case.] 
When  you  come  to   look   at  the  plan   referred 
to  in  the   special  case,   and    look  at  the  place 
opposite  the    plaintifPs   land,   you    find   a  con- 
tmuous  line  of  houses ;  in  fact,  there  are  two 
continuous  lines,  they  are  separated  by  a  road- 
way, and  they  both  extend   beyond  the  boun- 
dary of  the  plaintiff's  land ;   there  is  a  continuous 
line  of  houses  more  than  double  the  width  of 
the  plaintiff's  land   and  which  extends   bevond 
each  side  of  it,  and  the  houses  are  thrown  back 
from  the  lane  so  that  the  lane  is  widened  on  the 
easterly  side,  which  is  a  matter  of  considerable 
importance.    I  have  no  doubt  that  this  is  a  new 
street.  Now  what  do  the  defendants  ask  the  plun- 
liff  to  doP    They  have  asked  him  to  throw  back 


his  buildings  to  a  building  line  so  as  to  widen  the 
lane  on  the  westerly  side.  If  it  is  a  new  street — and 
I  think  it  is — they  have  a  right  to  define  the  width, 
for  the  first  bye-law  is  this,  "  Every  new  street 
shall  be  laid  out  and  formed  of  such  width  and  at 
such  level  as  the  board  shall  in  each  case  deter- 
mine."   That  must  refer  to  width  at  the  place. 


because  a  new  street  may  be  wider  at  one  part  than 
at  another.  If  then  the  board  determine  that  the 
street  shall  be  bounded  on  one  side  by  this  build- 
ing line  which  they  have  marked  out,  the  boundary 
on  the  other  side  being  already  defined  by  houses 
already  erected,  their  marking  out  the  ouilding 
line  defines  the  width  of  the  street.  I  think, 
therefore,  that  in  substance  they  are  calling  upon 
the  plaintiff  to  build  a  street  of  a  certain  wiath. 
He  is  building  his  line  of  houses  on  the  other  side 
of  the  new  street,  he  is  laying  out  a  new  street  by 
building  a  continuous  line  of  houses,  and  I  am 
satisfied  that  the  defendants,  having  called  for  a 
block  plan  showing  the  position  of  the  buildings 
and  the  width  and  level  of  the  street  which  they 
are  to  approve,  do,  by  stating  their  building  line 
on  one  side,  the  buildings  being  up  on  the  other, 
show  the  width  of  the  street,  and  I  think  that  the 
plaintiff  is  not  entitled  to  build  so  as  to  make  it  of 
less  width  than  the  width  upon  which  they  have 
determined. 

Bkett,  L.J. — No  doubt  the  construction  of  this 
Act  of  Parliament  and  the  bye-laws  under  it  and 
the  application  of  either  of  them  to   particular 
cases  is  a  matter  of  extreme  difficulty,  and  it  is 
difficult  to  express  oneself  in  terms  which  will  not 
invite  criticism  hereafter.    I  think  that  the  first 
remark  to  be  made  on  the  Act  of  Parliament  is 
that  it  certainly  deals  with  at  least  two  different 
kinds  of  streets.    One  is  a  street  which  nobody 
in  ordinary  language,  without  the  help  of  an  Act 
of  Parliament,  would  have  called  a  street;  and 
the  other  is  a  street  which  everybody  without  the 
aid  of  an  Act  of  Parliament  would  have  called  a 
street.    The  interpretation  clause  inclmdes  under 
the  word  "  street "  things  which  no  one  in  ordi- 
nary parlance  would  call  streets ;  as,  for  instance, 
a  highway  which  has  not  a  house  on  either  side 
of  it.    But  where  there  are  a  certain  number  of 
houses  on  each  side  of  a  thoroughfare  or  a  road- 
way, whichever  you  please  to  (^l  it,  everybody, 
without  the  assistance  of  any  Act  of  Parliament, 
would  call  that  thing  a  street,  and  call  it  nothing 
^se.    Therefore  there  are  two  totally  different 
kinds  of  streets  mentioned  in  the  Act.    Now  can 
jrou,  by  altering  a  street  of  one  of  these  two  kinds 
into  a  street  of  the  other  kind,  make  a  new  street  P 
In  jmy  opinion  you  can.    You  make  it  into  some- 
thing which  is  absolutely  different  from  what  it 
was  before.    That  which  no  one  would  ever  have 
called  a  street  is  made  into  that  which  everybody 
would  call  a  street,  and  after  that  transformation 
is  it  new  or  is  it  old  P    I  should  say  it  is  certainly 
new.    But  further,  I  cannot  help  thinking  that 
something  which  everybody  would  have  called  a 
street  may  be  made  into  a  new  street  within  the 
meaning  of  the  Act.    Take  the  case  of  a  street  in 
York.    There  are  a  great  many  of  them  which 
are  highly  picturesque,  but  so  narrow  that  yon 
might  knocK  your   head  on  either  side  if  you 
did  not  walk  very  straight.     When  the  whole 
street  is  pulled  down,  and  upon  that  very  same 
line  and  preserving  the  same  name  a  handsome 
street  is  erected  with  buildings  of  a  very  different 
dass,  and  instead  of  being  eight  feet  wide  it  ia  made 
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sixty  feet  wide,  would  anybody  doubt  that  in  ordi- 
nary langnage  that  womld  be  called  a  new  street  P 
Certainly  not,  and  I  cannot  help  thinking  that 
a  local  board  would  have  jurisdiction  oyer  it  as  a 
new  street.    The  first  question  of  fact  in  this  case 
must   be,    Is    this    a   street  at   all  P     It   is   a 
street    without     the    help    of     the    definition. 
It  is  that  which  would  be  called  a  street  in  ordi- 
nary langnage  without  any  interpretation  clause. 
The    other  question   is,    whether  the  bye-laws 
apply  to  it,  which  depends  on  the  question  whether 
it  is  a  new  street.    It  was  suggested  that  it  was 
not  a  new  street,  because  by  the  interpretation 
Glaose  it  has  been  a  street  ever  since  the  original 
Act  of  Parliament  was  passed,  and  that  therefore 
it  is  not  new.    But  I  say,  if  you  alter  it  from  its 
original  state  into  another  wholly  different  kind 
of  street*  that  new  kind  of  street  is  a  new  street  at 
some  time  or  other.    This  street  certainly  has 
been  altered  into  the  new  kind  of  street.    Has 
that  been  done  at  such  a  time  as  to  make  it  a  new 
street  P I  cannot  help  thinking  that  the  term  "new 
street "  in  the  Act  of  Parliament  must  baye  a  yery 
elastic  meaning,  and  that  when  you  find  that  a 
street  is  in  gradual  course  of  completion,  and  is  not 
yet  finished,  the  time  when  the  change  was  begun 
may  be  put  yery  fax  off  without  its  being  called 
an  old  street.     But  let  us  look  at  this  a  little 
further.     It  is   often  a  difficult   thing   to   say 
when  a  street  begins  to  be  a  new  street — that  is, 
when    it    begins  to   alter   its    character.      New 
streets  may  be   made   under  different  circum- 
stances.    The  whole  land  on   both    sides    may 
belong  to  one  owner.     Then,  suppose  he  con- 
ceiyes  a  design  of  making  a  new  street  and  has 
a  plan  drawn,  to  my  mind  that  does  not  begin 
the  laying  out  the  street  wichin  the  meaning  of 
the  Act  of  Parliament.    The  Act  of  Parliament 
is  not  concerned  with  what  people  do  upon  paper, 
but  with  what  they  do  in  point  of  foot  and  upon 
the  land.    When  would  such  an  owner  begin  to 
lay  out  and  form  a  street  P    To  my  mind  he  would 
do  so  when  he  built  his  first  house,  having  the 
intention  to  go  on  to  make  a  street.    He  would 
then  haye  begun  to  lay  out  and  to  form  a  street, 
and  it  would  from  that  moment  begin  to  be  a 
street.    But  streets  may  be  formed  in  another 
way.    Supposing  that  along  the  line  of  that  which 
would  eyentaally  be  considered  a  street  there  are 
a  great  many  owners,  no  one  of  them  could  make 
a  plan  for  the  whole ;  but  it  may  be  clear  that  all 
of  them  are  intending  to  build  with  regard  to 
and  so  as  to  utilise  an  existing  roadway.    How 
then,  will  those  people  lay  out  and  form  a  street  P 
Each  of  them,  by  wnat  he  does  on  his  own  land, 
would  be  taking  part  in  laying  out  and  forming  a 
street.     Which  of  them  begins  P     I  should  say 
the  one  who  first  begins  to  onild  begins  to  form 
a  street ;  and  if  you  find  that  there  are  seyeral 
proprietors  along  a  line,  each  of  whom  acts   so 
that  the  tribunal  comes  to  the  conclusion  that 
all  of  them  intend  to  build  in  the  same  direc- 
tioo,  then  the  tribunal  would  haye  the  right  to 
say  that  there  is  a  common  intention  amongst 
aU  these  people  to  build  in  a  particular  course 
which  will   produce  a  street,  and,  therefore,  the 
firat  of  them  who  in  yirtue  of  that  common  idea 
begins  to  build,  is  beginning  to  form  and  lay  out 
a  street,  and  he  and  all  others  are  subject  to  the 
jurisdiction  of  the  board.    There  is  another  case 
to  which  my  Lord  has  alluded,  where  there  are 
seyend  proprietors   ak>ng  a  long  line,  but  no 


I  tribunal  could   say  that  there  oyer  was  at  the 
same  time  an  intention  amongst  them  all  to  build. 
One  man  at  the  end  of  the  street  may  have  begun 
to  build,  but  the  others  have  not  built  nor  laid 
out  their  land  as  building  land,  nor  advertised 
it  as  building  land,  nor  done  anything  to  show 
an   intention   to  build.     Then  the  street  really 
forms  itself,  as  it  were,  by  gradual  accretion  with- 
out any  common  intent.     In  such  a  case  you 
have  to  wait  until  you  can  see  by  the  course  of 
building  that  there  is  a  common  intent  to  build. 
The  moment  you  see  that,  you  come  to  the  con- 
clusion  that  a   street  has  begun  to  be  formed. 
Now  when  did  this  street  begin  to  be  formed  P 
It  is  obvious  from  the  plan  that  the  landowners 
are  intent  on  building  alon^  this  line.    Many  of 
them  have  already  put  buildings  there,  having 
regard  to  this  roadway.    This  is,  in  my  opinion, 
a   street  begun   not   so  long  ago  as  to  prevent 
its  being  a  new  street,  for  it  is  not  yet  finished. 
Therefore  I  take  it  to  be  a  new  street.   Now,  if  the 
street  is  a  new  street,  it  is  subject  to  the  bye-laws  of 
the  board  so  far  as  they  are  applicable.    It  is  con- 
tended that  these  bye-laws  do  not  affect  the  line  of 
street.  Now  take  the  first  bye-law,  which  provides 
that "  Every  new  street  shall  be  laid  out  and  formed 
of   such  width  as  the  board  shall  in  each  case 
determine."     Supposing  that  that  bye-law  had 
been,  "  Every  new  street  shall  be  formed  of  the 
width  of  sixty  feet,"  then  it  would  have  been 
obviously  applicable  to  this  street,  and  nobody 
would  have  denied  it.    But  that  would  have  been 
a  very  foolish  bye-law,  because  it  would  not  be 
desirable  to  have  all  the  streets  in  the  district  of 
the  same  width.    Therefore  they  do  not  specify 
the  width,  but  reserve  a  power  of  determining  the 
width  in  each  particular  case.    That  bye-law  gives 
power  to  the  board  to  deal  with  the  width  of  this 
very  street.    Now  how  are  they  to  deal  with  it  P 
Is  there  anything  in  the  bye-law  which  enables 
them  to  deal  with  it  at  once  and  once  only ;  or 
may  they  deal  with  it  from  time  to  time  P    The 
bye-law  does  not  say  that  it  shall  be  laid  out  on  a 
plan,  and,  as  I  said  before,  the  laying  out  on  a 
plan  is  utterly  immaterial    A  plan  laid  out  may 
show  an  intent  to  do  a  thing,  but  the  laying  out 
in   this  bye-law  does  not  mean  laying  out  on 
paper;    it  means  laying  out  on  the  land.     It 
IS    laying  out  and   forming   it.     How  are   the 
board  to   determine  the  width  P     I  cannot  see 
that  they  are  prevented,   in  the   case  of  each 
house  to  be   built   in  the    street,  from   saying 
that    they    will    determine    as    to   that   house 
how   it   shall   form    the   width    of    the    street, 
or,  in  other  words,  how  far  that  house  shall  be  set 
backwards  or  set  forwards.    It  may  be  objected 
that,  if  that  be  so,  they  reserve  to  themselves  the 
right  of  sayiDg  that  one  house  shall  be  up  to  the 
line  c    the  old  roa    and  another  shall  be  twenty 
feet  back  and  another  ten  feet.     Well  it  may 
be  so,  but,  unless  you  say  that  they  are  bound 
to  make  the  street  of   the  same  width  through- 
out its   whole   length  —  which   can   hardly    be 
contended  —  you   must  take  the  other  alterna- 
tive, which  is,  in  other  words,  thAt  they  have 
the  power  of  acting  capriciously.    I  suppose  that 
everybody  who  lives  in  this  great  city  or  town, 
or  what  you  please  to  call  it,  knows  that  the  boards 
have  the  power  of  acting  capriciously,  and  that 
many  of  them  very  often  exercise  it.    But  the 
Legislature  intends  to  giye  them  that  power.    If 
they  put  some  houses  forward  and  others  back 
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without  any  method,  they  certainly  woald  be 
acting  with  snoh  caprice  that  there  might  be  eaffi- 
cient  ground  for  holding  that  it  was  a  dishonest 
caprice,  and  then  I  have  no  donbt  that  the  law 
would  be  strong  enough  to  control  them.  But,  as 
long  as  they  act  honestly  in  the  exercise  of  their 
power,  it  seems  to  me  to  be  no  valid  objection  to 
say  that  they  are  exercising  their  power  by 
determining  what  the  width  of  the  street  shall  be 
at  each  point  of  it  at  the  time  when  a  person  is 
about  to  form  the  width  of  that  street  by  building 
a  house  at  that  point.  I  think,  therefore,  that  in 
this  case  the  board  had  the  power  to  make  a  bye- 
law  which  would  enable  them  to  interfere  with 
regard  to  this  particular  building  as  to  its  relation 
to  the  street,  that  they  did  make  a  bye-law  whi^h 
gave  them  the  power  to  deal  with  it,  and  that  they 
had  that  power.  And  in  that  view  it  seems  to  me 
that  it  makes  no  difference  whether  that  which  the 
plaintiff  intended  to  build  was  a  line  of  buildings, 
or  only  one  building.  It  seems  to  me  that  the 
board  were  acting  within  their  power,  and  have 
not  improperW  exercised  it. 

OoTTOV,  L. J. — I  must  confess  that  to  my  mind 
this  Act  of  Parliament  as  well  as  the  bye-laws  have 
caused  ver^  considerable  doubt;  but  I  have  arrived 
at  an  opinion  in  accordance  with  that  entertained 
b^  the  rest  of  the  court.  The  question  to  be  con* 
Bidered  really  is  this :  First,  whether  under  the 
Acts  of  Parliament  the  local  board  had  power  to 
make  bye-laws  enabling  them  to  interfere  as  to 
the  oonstruction  of  these  houses  in  the  way  in 
which  the^  purport  to  control  the  operation  of 
the  buildmg  owner;  and  in  the  second  place 
whether  in  fact  they  had  passed  anv  such  bye- 
laws.  The  first  point  to  be  considered  is,  whether 
this  is  a  new  street  within  the  Public  Health  Act 
1875,  sect.  157»  sub-sect.  1.  In  my  opinion,  it 
can  be  called  a  new  street  independenuy  of  any 
interpretation  clause  in  the  Act.  A  short  time 
ago  undoubtedly  it  could  not  in  ordinary  parlance 
be  called  a  street ;  but  now,  if  we  look  at  the  facts 
stated  and  at  the  plan,  I  think  that  one  cannot 
possibly  come  to  any  other  conclusion  than  that 
this  has  now  in  ordinary  parlance  become  a 
street,  and  it  is  equally  clear  that  a  few  years  ago, 
possibly  even  within  the  last  four  or  five  years,  it 
was  in  no  way  a  street,  but  a  lane  or  country  road. 
It  is  a  street,  and  therefore,  in  my  opinion,  in  ordi- 
nal^ parlance  it  is  a  new  street.  But  the  difficulty 
which  was  raised  is  this,  that  there  is  an  inter- 
pretation clause  under  which  this,  although  it  was 
only  a  country  lane  or  road,  was,  within  the 
meaning  of  the  Act  of  Parliament,  a  street  unless 
the  context  prevented  it.  But,  although  there  is 
that  interpretation  clause,  in  my  opinion  it  does 
not  prevent  us  from  saying  that  a  street  is  a  new 
street  when  in  ordinary  parlance  and  not  under 
the  interpretation  clauses  of  the  Act  of  Parliament 
it  is  now  a  street,  whereas  within  a  short  period 
of  time  it  was  not  in  ordinary  parlance  a  street  at 
all.  Then  comes  a  question  of  greater  doubt, 
whether,  having  regard  to  the  remainder  of  sub- 
sect.  1,  it  can  be  said  that  this  is  a  new  street 
within  this  provision  of  the  Act  of  Parliament, 
BO  that  any  bye-laws  "  with  respect  to  the  level, 
width,  and  construction  of  new  streets  "  could  be 
made  to  apply  to  it.  A  great  difficaltv  arises 
from  this,  that  the  Act  of  Parliament  does  not 
explain  how  the  matters  which  come  within  this 
section  are  to  be  dealt  with.  This  section  applies 
to  intended  new  streets.    Now,  where  there  is 


no  street  or  road  at  all,  but  the  owner  or  owners 
intend  to  construct  a  street  over  vacant  land,  no 
one  would  doubt  that  the  urban  authority  had, 
under  the  Act,  power  to  make  bye-laws  as  to  how 
it  was  to  be  laid  out.  But  the  clause  must  also 
apply,  in  my  opinion,  to  that,  which  originally  was 
not  in  ordinary  parlance  a  street,  but  has  become 
such  so  as  to  be  a  new  street  in  the  sense  to  which 
I  have  referred.  Then  how  is  such  a  street  to  be 
dealt  with  P  How  can  bye-laws  be  made  with 
reference  to  the  level,  width,  and  oonstruction  of 
these  highways,  which,  although  not  streets  before, 
in  ordinary  parlance  have  become  such  P  In  my 
opinion  in  such  a  case  the  bye-laws  do  not  direct 
what  is  to  be  done  in  alteration  of  that  which 
already  exists,  but  give  directions  controlling  the 
way  in  which  matters  which  are  to  be  done  shall 
be  done.  If  a  house  is  to  be  built,  then  the  bye- 
laws  can  prevent  that  house  from  being  built  con- 
trary to  the  bye-laws ;  if  an  alteration  is  to  be  made 
in  the  level  or  width  of  the  street,  then  the  bye-laws 
will  prevent  the  idteration  being  made  otherwise 
than  as  allowed  by  the  bye-laws ;  and  if  a  street  is 
to  be  laid  out  as  a  new  street  over  vacant  ground, 
then  of  course  the  bye-laws  will  apply,  and  will 
prevent  the  making  of  it  except  in  the  way  autho- 
rised by  the  bye-laws.  The  difficulty  which  I  at 
first  entertained  vanishes  when  one  considers 
that  the  bye-laws  are  preventive,  and  framed  to 
prevent  persons  from  doing  anything  contrary  to 
the  rules  and  regulations  utid  down  by  the  board 
under  the  authority  of  the  Act  of  Parliament. 
Therefore,  in  my  opinion,  under  this  section  it  is 
within  the  power  of  the  local  board  to  lay  down 
bye-laws  which  would  affect  this  street.  Then 
comes  the  question  whether  they  have  done  so. 
The  case  of  Beg  v.  FuUford  (10  L.  T.  Eep.  N.  8. 
846 ;  Leigh  &  Gave  403 ;  33  L.  J.  122,  M.  G.) 
certainly  decides  that  a  new  street  includes  not 
only  the  carriageway  and  footway,  but  also  the 
houses,  and  that  therefore  bye-laws  can  be  laid 
down  under  the  authority  of  this  section  with  re- 
ference not  only  to  the  way,  but  also  to  the  houses. 
If  that  is  so,  then  the  board  may  lay  down  direc- 
tions not  only  as  to  the  roadway,  but  also  as  to  the 
houses,  and  that  being  so,  they  may  direct  how 
with  reference  to  the  required  width  of  the  street 
the  houses  are  to  be  constructed.  Have  they  done 
so  in  the  present  case  P  I  think  they  have,  because, 
when  they  require  that  a  ground  plan  shall  be 
made  and  laid  before  them,  showing  where  the 
house  is  to  be  placed,  reserving  to  themselves  the 
right  as  to  approving  or  not  approving  of  the 
intended  position  of  the  house  as  well  as  the  other 
structures,  they  do  in  ftust  say  that  in  new  streets 
to  which  the  bye-law  is  to  apply,  any  house  which 
is  built  is  to  be  put  down  in  a  position  which  they 
sanction  and  approve.  I  doubted  for  some  time 
whether  this  was  the  proper  way  to  make  a  bye- 
law,  and  whether  they  ought  not  to  say  that  in 
such  and  such  a  part  of  the  street  it  shall  be  of  a 
certain  width,  but  I  think  on  the  whole  that  they 
are  at  liberty  (and  of  course  the  Legislature  would 
give  a  public  body  the  credit  of  supposing  that 
they  would  exercise  their  powers  in  a  reasonable 
way)  in  each  case  to  say,  "  Show  me  where  you 
wish  to  put  your  house,  and  we  will  decide 
whether  tnat  is  a  proper  position,  having  regard 
to  the  reouired  width  of  the  street  at  that 
place."  Tnat  view  is  somewhat  supported  by 
sect.  155,  which  empowers  the  board  m  the  case 
of  old  streets  not  to  lay  down  a  general  line,  but 
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when  any  hoose  is  to  be  reboilt  to  say  where  that 
hoDse  is  to  be  rebailt,  and  how  far,  if  at  all,  it  is 
to  be  thrown  back  from  its  old  position,  the  power 
hein^  given  in  terms  as  to  any  one  single  honse. 
I  thmk  it  is  not  unreasonable,  therefore,  that,  in 
the  bye-laws  to  be  made  under  sect.  157  as  to  new 
streets,  they  should  make  the  building  line  by 
requiring  in  each  case  the  position  of  any  new 
house  to  be  laid  before  them  for  their  approval, 
so  that  they  may  require  the  street  to  be  made  of 
sufficient  width. 

The  Court  decided  that  Question  1  must  be 
answered  by  declaring  that  tne  part  of  Newlane 
where  the  plaintiff  proposed  to  build,  was  a  new 
street  within  the  meaningof  the  term  as  used  in 
sect.  157  of  the  Public  Health  Act  1875 ;  that 
questions  2  and  3  must  be  answered  in  the  affirma* 
tive ;  and  that  as  to  No.  4  the  plaintiff  must  pay 
the  costs  both  below  and  in  the  Court  of  Appeal. 

Bolicitora  for  the  plaintiff,  Byrne  and  Lueaa, 

rts  for  Taylor,  Kirhtnan,  and  OoUey,  Man- 
ter. 
Solioitors  for  the  defendants,  Le  Biche  and  Son, 
agents  for  Oohheit,  Wheeler,  and  Oohhett,  Man- 
chester. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 
Saiurday,  Dee.  16, 1882. 

(Before  Hawkiss  and  Watkin  Whuaus,  JJ.) 

Big.  on  the   Prosecution  of  Sib  Hbnkt  Tileb, 
M.P.  r.  Bbadlauoe  avd  othbbs.  (a) 

Oriminal  law  —  Libel  —  Newepaper — Charge  of 
UM  not  contained  in  original  eummone  with' 
drawn  "before  police  magistrate — Counts  «u&«d- 
queniJy  added  to  indictment  containing  charge 
of  libel  so  withdrawn — Consent  of  court-^Vexa' 
tiotu  Indictments  Amendment  Act  1867,  and 
Newspaper  Libel  Act  1881—22  ^  23  Vict.  c.  17, 
s.  1—30  ^  81  Viet.  e.  36,  t .  1—44  S^  46  Viet.  c. 
60,  M.  3,  6. 

The  defendant  B,,  with  other*,  was  charged  with 
honing  published  alleged  blasphemous  libels  on 
certain  dates,  in  the  F.  f^ewspaper.  Tlie  fiat  of 
Gie  Director  of  Oriminal  Prosecutions  htid  been 
obtained  authorising  the  prosecution.  The 
summons  on  which  the  defendants  were  charged 
specified  the  particular  dates  of  the  libels  on 
whidh  the  prosecution  relied.  At  the  first 
hearing  before  the  magistrates  the  alleged  libels 
u>ere  not  read  out  in  court,  but  the  counsel 
for  the  prosecution  gave  an  undertaking  to 
furnish  both  to  the  court  and  the  defendants  par' 
tieulars  of  the  numbers  of  the  newspaper  amd 
articles  prosecuted.  At  the  adjourned  hearing 
the  defendant  B.  called  the  attention  of  the  court 
to  the  fact  that  the  particulcMrs  fumisned  in  pur- 
suance  of  the  undertaking  contained  a  reference 
to  an  alleged  libel  published  in  an  earlier  number 
of  ike  same  newspaper,  but  not  included  in  the 
summons.  The  counsel  for  the  prosecution  then 
withdrew  the  number  as  not  being  in  the 
summons.  The  defendants  were  committed  for 
trial.  The  counsel  for  the  prosecution  subsequently 
applied  ex  parte  to  the  Recorder  of  London  under 
30  ^  31  Vict,  c  36, 1. 1,  to  add  two  counts  to  the 
indietmeni  based  upon  the  alleged  libel  contained 

(•)  Bflported  toy  W.  P.  Brmaunr,  Ssq.,  BanisteiHil-lAw. 


in  the  number  withdrawn  before  the  police  magis* 
trate;  the  counsel  for  the  prosecution  did  not 
state  in  his  applicalion  thai  he  had  so  withdrawn 
the  said  number  of  tJ^  newspaper.  The  Recorder 
granted  leave ;  the  two  counts  were  added,  and 
the  indictment  sent  up  to  the  grand  jury,  who 
found  a  true  biU  against  the  defendants  in  respect 
of  the  whole  indictment.  *  The  indictment  was 
removed  by  certiorari  from  the  Central  Crimi' 
nal  Court  into  the  Queen*s  Bench  Division 
of  the  High  Court.  The  defendants  then  o&- 
tained  a  rule  nisi,  calling  upon  the  prosecution  to 
show  cause  why  the  two  additional  counts  should 
not  be  quashed 
Held,  on  argument  of  the  rule,  that  the  counts 
must  be  qiMshed  on  the  ground  that  the  leave  of 
the  court  to  add  them  was  obtained  on  malerials 
insufficient  for  the  exercise  of  its  discretion ;  and 
that  the  obtaining  of  such  leave  in  causes  under  the 
Vexatious  Indictments  Act,  and  Acts  amending 
it,  is  not  a  mere  formality,  hut  must  conform  to 
the  spirit  and  intention  of  those  Acts. 

This  was  a  rulcj  obtained  by  the  defendant,  Charles 
Bradlaugh,  callinff  upon  the  prosecution  to  show 
cause  why  the  fifteenth  and  sixteenth  counts  of 
the  indictment  preferred  and  found  against  him 
shoald  not  be  quashed. 

The  facts  were  as  follows : — 

The  defendant  was  charged,  with  others,  at  the 
Mansion  House  Police  Oour;;,  before  the  Lord 
Mayor  of  London,  with  having  published  alleged 
blasphemous  libels  in  a  newspaper  called  The 
Freethinker. 

The  fiat  of  the  Director  of  Criminal  Prosecu- 
tions had  [been  obtained  in  accordance  with  the 
provisions  of  the  Newspaper  Libel  Act  1881, 
authorising  the  prosecution  to  proseoate  the  de- 
fendants. 

The  summons  issued  against  the  defendant 
charged  him  with  having  published  the  alleged 
blasphemous  libels  in  The  Freethinker  news- 
paper in  the  following  numbers  and  dates : 
Vol.  2,  No.  16,AprU9,1882;  No.  16.  April  16; 
No.  17,  April  23;  No.  18,  April  30;  No.  19, 
May  7 ;  No.  20 ;  May  16 ;  No.  21,  May  21 ;  No.  22, 
May  28;  No.  23,  June  4;  No.  26,  June  11;  and 
No.  26,  June  IS. 

On  the  17th  July  the  parties  appeared  before 
the  Lord  Mayor  at  the  Mansion  House  Police 
Court.  At  this  hearing  the  different  alleged 
libels  were  not  read,  but  Mr.  Moloney,  who 
appeared  as  counsel  for  the  prosecution,  gave  an 
undertaking  that  he  would  furnish  to  the  court 
and  the  defendants  the  particulars  of  the  libels 
on  which  he  relied.  Such  particulars  were  so 
furnished. 

At  the  next  hearing  of  the  case  on  the  21st  July 
the  defenrlant,  Charles  firadlangh,  called  the  atten- 
tion of  the  court  to  the  fact  that  the  particalars  of 
the  alleged  libels  contained  a  reference  to  an 
alleged  libel  in  the  number  of  The  Freethinker 
newspaper  dated  the  29th  Jan.  1882,  a  date  not 
included  in  the  summons.  Mr.  Moloney  then 
stated  that  he  withdrew  any  charge  for  the  libels 
set  out  under  that  date ;  and  the  defendant  Brad- 
laugh  thereupon  applied  to  the  Lord  Mayor  that 
the  prosecution  should  strike  out  from  the  par- 
ticulars the  charges  so  abandoned.  With  the 
assent  of  the  Lord  Mayor,  the  new  charges  were 
formally  struck  out  from  the  list  of  particulars. 

The  defendants  were  oommitted  for  triaL 
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On  the  8l8t  July  the  Becorder  of  London 
charged  the  ^and  jarj  at  some  length  on  the 
indictment  which  woald  be  sent  up  to  them  in 
the  case  of  the  defendants,  Charles  Bradlaugh 
and  others. 

After  the  charge  was  finished,  an  ex  parte  appli- 
cation was  made  to  the  Becorder  by  the  counsel 
for  the  prosecution  for  leave  to  add  two  additional 
counts  (Nos.  15  and  16)  to  the  indictment ;  but 
the  counsel  applying  did  not  state  that  the  two 
new  counts  were  based  upon  the  alleged  libel 
which  he  had  withdrawn  when  before  the  police 
magistrate. 

The  Becorder  consented  to  the  two  new  counts 
being  added  ;  it  was  stated  on  affidavit  that 
he  intimated  his  opinion  that  his  consent  was 
unnecessary. 

The  following  order  embodying  the  consent 
was  drawn  up  and  signed  by  the  Clerk  of  the 
Central  Criminal  Court : 

Upon  the  appUoation  of  Mr.  Moloney,  of  oonnsel  for 
the  prosecntionj  the  conBent  of  the  oonrt  1b  given  for  the 
addition  to  the  indiotment  of  oonnts  charg^ing  otiier  libels 
besides  those  njpon  which  the  defendants  were  committed 
for  trial.  (Signed)       Edwabd  Jas.  Bkad, 

Olerk  of  the  said  Ooort. 

The  grand  jury  returned  a  true  bill  against  the 
defendants  in  respect  of  the  whole  indiotment. 

This  indictment  was  removed  by  certiorari  into 
the  Queen's  Bench  Division. 

The  defendant  Bradlaugh  then  moved  for  a 
rule  nisi  calling  upon  the  prosecution  to  show 
cause  why  the  two  added  counts  of  the  indiot- 
ment should  not  be  quashed  as  against  himself 
on  the  ground  that  there  had  been  a  deception 
(not  intentional)  practised  on  the  court,  granting 
the  leave  to  add  tne  two  new  courts.  A  rule  niai 
was  granted. 

By  22  A  23  Vict.  c.  17,  s.  1 : 

After  the  first  da;^  of  September  one  thousand  eight 
hundred  and  fifty-nine,  no  dUI  of  indictment  for  any  of 
the^  offences  following,  viz.,  perjury,  subornation  of 
perjury,  conspiracy,  obtaining  money  or  other  proper^ 
b^  false  pretences,  keeping  a  gambling  house,  keeping  a 
disorderly  house,  and  any  indecent  assault,  shall  be  pre- 
sented to  or  found  by  any  grand  jury,  unless  the  prose- 
cutor or  other  person  presenting  such  indictment  has 
been  bound  by  recognisance  to  prosecute  or  give  evidence 
against  the  person  accused  of  such  offence,  or  unless  tiie 
person  accused  has  been  committed  to  or  detained  in 
custody,  or  has  been  bound  by  recognisance  to  appear  to 
answer  to  an  indictment  to  be  presented  against  him  for 
such  offence,  or  unless  such  indictment  for  such  offence, 
if  charged  to  have  been  committed  in  England,  be  pre- 
ferred by  the  direction  or  with  the  consent  in  writing  of 
a  judge  of  one  of  the  Superior  Courts  of  law  at  'West- 
minster, or  of  Her  Majesty's  Attorney-General  or 
Solicitor-General  for  England 

By  30  &  31  Vict.  c.  85,  s.  1 : 

That  the  said  provisions  of  the  said  first  section  of  the 
said  Act  (22  &  23  Vict.  o.  17)  shall  not  extend  or  be 
applicable  to  prevent  the  presentment  to  or  finding  by  a 
grand  jury  of  any  bill  of  indictment  containing  a  count 
or  counts  for  any  of  the  offences  mentioned  in  tiie  said 
Act,  if  sach  count  or  counts  be  such  as  may  now  be  law- 
fuUv  joined  with  the  rest  of  such  bill  of  indictment,  and 
if  the  said  count  or  counts  be  founded  (in  the  opinion  of 
the  court  in  or  before  which  the  same  bill  of  indictment 
be  preferred)  upon  the  facts  or  evidence  disclosed  in  any 
examinations  or  depositions  taken  before  a  justice  of  the 
peace,  in  the  presence  of  the  person  accused  or  proposed 
to  be  accused  by  such  bill  of  indictment,  and  trans- 
mitted or  delivered  to  such  court  in  due  course  of  law ; 
and  nothing  in  the  said  Act  shall  extend  or  be  applicable 
to  prevent  the  presentment  to  or  finding  by  a  grand  jury 
of  any  bill  of  indictment,  if  such  biU  be  presented  to  the 
grand  jury  with  the  consent  of  ^e  court  in  or  before 
which  tiie  same  may  be  prcrifetred. 


By  44  &  45  Yiot.  o.  60,  s.  8 : 

Ko  oriminal  prosecution  shall  be  commenced 
any  proprietor,  publisher,  editor,  or  any  person  respon- 
Bible  for  the  publication  of  a  newspaper  for  any  Hbel 
published  therein,  without  the  written  fiat  or  allowanoe 
of  the  Director  of  Publio  Prosecutions  in  England  .  .  . 
being  first  had  and  obtained. 

By  sect.  6 : 

Every  libel  or  alleged  libel,  and  every  offenoe  under 
this  Act,  rfiall  be  deemed  to  be  an  offence  within  and 
subject  to  the  provisions  of  the  Act  of  the  Session  of 
the  twenty-second  and  twenty-third  years  of  the  reign 
of  Her  present  Majesty,  chapter  seventeen,  intituled 
'*  An  Act  to  prevent  vexatious  indictments  for  oertain 
misdemeanours.' ' 

Moloney,  for  the  proseoution,  showed  oaase. — I 
quite  admit  that  the  fifteenth  and  sixteenth  counts 
were  based  upon  the  libel  contained  in  the  news* 
paper,  dated  the  29th  Jan.,  which  I  withdrew  at 
the  Mansion  House  Polioe  Court,  and  that  I 
omitted  in  so  many  words  to  inform  the  Recorder 
when  making  my  application  to  add  these  tuo 
counts,  that  they  were  so  based  upon  the  with- 
drawn newspaper ;  but  I  submit  that,  under  the 
1st  section  of  the  Vexatious  Indictments  Aob 
1867, 1  did  what  was  sufi&cient.  [Hawkins,  J. — 
It  strikes  me  as  odd  that  you  should  go  behind 
the  defendant's  back,  and  prefer  before  the  Be- 
corder ex  parte  these  additional  charges  which  yon 
had  BO  abandoned.]  It  is  the  ordinary  practice  to 
apply  ex  parte  to  add  fresh  counts ;  the  Beoorder 
was  aware  of  the  facts  charged  against  the  defen- 
dants. [Watkin  Williams,  J.— If  you  had  pro- 
secuted the  charge  based  on  the  paper  of  the 
29th  Jan.  non  constat  but  that  the  Lord  Mayor 
might  have  dismissed  it.]  Bat  this  charge 
was  never  before  the  Lord  Mayor,  and  so 
could  not  have  been  withdrawn.  TWatkih 
WxLUAKS,  J. — In  a  sense  you  did  make  the  charge, 
but  had  to  retreat  from  it.]  Only  because  it  was 
not  in  the  summons.  [ELlwkins,  J. — Did  you 
ever  give  the  defendant  notice  that  this  charge 
was  going  to  be  prosecuted  against  him  P]  No. 
[Hawkins,  J. — How  came  the  Recorder  to  make 
the  order  adding  this  charge?]  I  made 
my  application  in  court.  [Hawkins,  J. — After 
the  Recorder  bad  charged  the  grand  jury  with  no 
other  materials  but  the  depositions  which  con- 
tained no  reference  to  this  particular  charge,  you 
as  a  favour,  get  his  leave  to  add  these  counts.] 
He  knew  the  general  character  of  the  charge, 
which  is  connected  with  those  on  the  depositions, 
for  the  fiat  of  the  Public  Prosecutor  covered  this 
date  of  the  29th  Jan.  of  which  be  was  aware. 
The  Vexatious  Indictments  Amendment  Act  of 
1867  authorises  this  leave  on  order  of  the  Recorder, 
for  it  provides  that  it  should  not  prevent  the 
addition  of  counts  containing  any  ofirancea  which 
might  lawfully  be  joined.  [Watkin  Williams,  J. 
— If  founded  on  facts  and  evidence  disclosed 
before  the  committing  magistrate.]  Yes;  with- 
out leave  in  such  a  case,  but  in  a  case  like  the 
present,  the  judge  may  exercise  his  discretion 
whether  to  give  leave  or  not ;  here  the  Recorder,  in 
the  exercise  of  his  discretion,  did  give  leave. 
[Hawkins  J.— What  is  it  worth?  He  exercised 
no  discretion ;  he  had  no  materials  on  which  to  do 
so.  Watkin  Williams,  J. — You  have  got  this 
leave  without  having  informed  the  court  of  all 
the  facts  of  the  case.  You  are  here  trying  to 
substantiate  absolutely  new  charges ;  whereas  in 
ordinary  cases  the  application  to  add  new  counts  is 
almost  formal    If  this  leave  or  order  was  granted. 
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it  was  granted  improyid ently.]  Even  so;  he 
exeroised  his  discretion;  he  had  the  materials 
before  him  in  the  shape  of  a  file  of  all  the  prose- 
cuted papers,  and  the  fiat  of  the  Fuhlio  Prosecator 
(x>Yering  the  date  in  dispute.  This  is  the  first 
^plication  of  its  kind  that  h  as  ever  been  made ; 
and  the  defendant  has  made  it  on  the  ground  that 
the  court  was  deceived  (not  intentionally,  he 
admits),  but  there  is  no  real  ground  for  it.  It  is 
a  oommon  occurrence  for  a  magistrate  at  the  hear- 
ing of  a  charge  on  which  he  is  determined  to 
oommiti  to  say :  "  There  is  no  use  in  entering  into 
farther  charges,  as  they  can  be  added  to  the  in- 
dictment upon  leave.  It  is  a  bold  thing  to  ask 
thifi  court  to  inquire  on  what  grounds  the  recorder 
here  exercised  his  discretion.  In  the  case  of 
Iklse  pretences,  this  course  is  constantly  followed. 
It  was  intended  by  the  Act  of  1867  to  avoid  the 
waste  of  time  in  beginning  de  novo  in  respect  of 
aimilar  offences  to  thos  e  already  charged  in  the 
indictment.  The  defendant  is  not  prejudiced,  for 
lie  has  not  yet  pleaded.  My  second  point  is,  that 
this  court  has  no  jurisdiction  to  quash  these 
oounts.  It  is  true  thalf  the  indictment  has  been 
removed  into  this  court,  but  only  for  the  purposes 
of  the  trial.  These  counts  are  in  the  indictment 
by  leave  of  the  Becorder,  and  it  is  only  where 
there  has  been  no  leave  given  can  they  be  quashed. 
[BLa-WKIHS,  J. — I  have  read  this  order,  and  I  think 
it  makes  your  case  very  bad.  Under  it  you  may 
claim  any  thing ;  audit  leaves  it  quite  uncertain 
what  charges  the  Becorder  intended  to  be  allowed 
to  be  added.]  It  is  not  a  formal  order ;  it  is  a 
mere  note  by  the  officer  of  the  court  of  the  leave 
giTsn  by  the  Becorder.  [Hawkins,  J. — Be  it  so ; 
at  all  events,  it  was  onlv  a  seneral  leave  to  add 
other  coQuts  for  other  libels.]  Leave  was  granted 
to  add  these  new  counts.  [Watkin  Williahs,  J. 
— On  an  ex  parte  application,  without  information 
to  the  judge ;  accoraing  to  this  argument  the  pro- 
visions of  the  Vexatious  Indictments  Act  might 
be  evaded,  and  its  object  defeated.]  There  was  no 
intention  to  deceive  the  judge  or  evade  the 
statute. 

Mr.  Bradlaugh,  in  person,  supported  the  rule. — 
With  regard  to  the  auestion  of  the  jurisdiction 
of  this  court  to  quasL  these  counts,  I  will  cite 
only  two  cases  to  show  that  counts  might  be 
stmck  out  under  circumstances  like  the  present : 

Reg,  T.  Fuidge,  9  L.  T.  Bep.  N.  S.  777  ;  9  Cox  0.  0. 

4S0; 
Beg.  V.  Knowlden  and  others,  10  L.  T.  B«p.  K.  S. 

€91;  9CoxC.C.483;  83  L.  J.  224,  M.  C. 

On  pM^e  224  of  the  Law  Journal  report  of  the 
case  of  Beg.  v.  Knowlden,  Gockburn,  O.J.  says : 
'^  If  a  prosecution  is  improperly  instituted,  or  if 
any  deception  has  been  practised  on  the  court 
.  .  .  there  can  be  no  doubt  that  relief  can  be 
had  in  some  way,  whether  by  application  to  the 
judge  before  trial  to  quash  the  indictment,  or 
whether  when  it  comes  to  the  parties'  knowledge 
at  some  later  period,  it  is  not  necessary  now  to 
decide.  It  is  enough  to  say  that  redress  can  be 
obtained  in  some  way."  I  apply  here  to  quash 
these  oounts,  first,  because  no  leave  to  add  them 
was  ever  granted ;  this  order  or  memorandum  is 
too  general;  secondly,  because,  if  any  leave  or 
consent  was  given,  it  was  improperly  obtained, 
and  without  anything  on  which  the  court  could 
exercise  its  discretion.  I  do  not  say  that  the 
court  acted  improvidently,  but  that  it  had  not 
submitted  to  it  the  proper  materials,   llie  counsel 

Mao.  Oab.— Yol.  XITT. 


for  the  prosecution  ought  to  have  disclosed  every- 
thing necessary  to  the  application  for  the  addition 
of  the  new  charges;  but  facts  were  withheld 
which  ought  to  have  been  brought  to  the  attention 
of  the  court. 

Hawkins,  J. — ^This  is  an  application  to  quash 
the  fifteenth  and  sixteenth  counts  of  the  indict- 
ment found  by  the  grand  jury  at  the  Oentral 
Criminal  Court  against  the  defendants,  and 
brought  into  this  court  by  writ  of  certiorari. 
These  two  counts  were  founaed  on  an  alleged  blas- 
phemous libel  in  The  FreethinJcer  newspaper  of  the 
29th  Jan.  1882 ;  and  the  ground  of  the  application 
to  quash  these  counts  was  that  the  proper 
proceedings  under  the  Vexations  Indictments 
Acts  had  not  been  taken.  The  defendant 
Bradlaugh  was  never  called  upon  to  answer  this 
charge,  or  committed  by  the  magistrate  to  take 
his  trial  upon  it.  It  has  been  said  in  argument 
that,  even  u  these  counts  might  have  been  added 
by  the  judge  at  the  Central  Criminal  Court,  and 
what  was  granted  might  be  said  to  be  a  leave, 
it  is  altogether  inoperative  for  the  purpose; 
and  on  two  grounds :  (1)  that  leave  given  on 
improper  materials  is  no  leave ;  (2)  and  that  no 
means  were  given  to  the  judge  at  the  Central 
Criminal  Court  to  enable  him  to  exercise  his  dis- 
cretion, for  all  that  was  done  was  to  refer  to  the 
fiat  of  the  public  prosecutor  under  the  Act  of 
1881.  I  am  of  opinion  that  this  rule  should  be 
made  absolute,  and  these  counts  quashed.  It  is 
necessary  to  refer  to  sect.  2  of  22  &  23  Yict.  c.  17, 
which  provides  that  indictments  in  certain 
offences  should  not  be  preferred  unless  the  prose- 
cutor had  been  bound  over  to  prosecute,  or  the 
accused  committed  to  take  his  trial.  Now  by  the 
Newspaper  Libel  Act  1881  (sect.  6),  libel  has  been 
added  to  the  offences  within  the  Vexatious  Indict- 
ments Act.  It  is  perfectly  obvious,  looking  at 
this  indictment,  we  must  treat  each  separate  count 
or  libel  as  a  separate  offence,  and  that  being  so, 
we  are  quite  assured  that  the  prosecutor  has 
given  no  recognisance  in  respect  of  the  alleged 
libel  of  Jan.  29,  1882.  I  now  refer  to  the  other 
statute  (30  &  81  Vict.  c.  35),  sect.  1.  [His  Lord- 
ship here  read  it.]  With  reference  to  the  pro- 
vision that  the  Act  should  not^  prevent  the 
addition  of  any  counts  to  an  indictment^  if 
founded,  in  the  opinion  of  the  court  before  which 
the  indictment  is  preferred,  on  the  facts  disclosed 
in  the  evidence  taken  in  the  depositions,  and  leave 
be  obtained,  it  is  conceded  by  the  counsel  for  the 
prosecution  that  the  counts  sought  to  be  added 
are  not  counts  which  could  in  the  opinion  of  any 
court  be  said  to  be  founded  on  the  facts  disclosed 
before  the  Lord  Mayor,  for  the  January  number 
of  this  newspaper  was  not  in  the  depositions. 
Though  the  paper  had  been  mentioned  to  the 
LoroMayor,  it  is  alleged,  and  there  is  no  doubt 
about  the  fact,  that  this  date  was  purposely  struck 
out,  and  the  defendant  expressly  lea  to  believe 
that  it  would  not  form  the  matter  of  an  indict- 
ment. The  defendants  having  been  committed, 
and  held  to  bail  in  respect  of  the  other  libels, 
an  application  on  the  part  of  the  prosecu- 
tion was  made  to  the  learned  Becorder  of  the 
City  of  London  for  leave  to  add  counts  in 
respect  of  the  charge  abandoned  before  the  Lord 
Mayor.  On  a  mere  suggestion  the  Becorder  seems 
to  have  made  this  order,  or  rather  to  have  given 
the  leave  applied  for,  viz.,  leave  to  add  counts  on 
other  libels.    Two  objections  have  been  taken  to 
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this  order:  first,  that  it  does  not  specify  in  wbat 
newspaper  the  libel  was  published,  the  leave  to  add 
which  was  to  be  obtained,  in  other  woJds,  that  ib 
was  too  general  in  its  terms.  I  think  it  is  a 
general  leave  justifying  the  insertion  of  any  other 
charge  of  libel,  and  is  bad  for  generality,  for  under 
it  ten  or  a  hundred  fresh  counts  might  be  added. 
Secondly,  that  there  were  no  materials  upon  which 
the  Recorder  could  have  exercised  his  discretion  in 
granting  this  leave  or  order.  There  was  no  state- 
ment of  the  circumstances  which  had  occurred 
before  the  Lord  Mayor;  there  was  no  proof  or 
even  suggestion  of  any  blasphemous  statement  in 
the  particular  newspaper.  He  was  simply  asked 
to  add  counts  for  libel  without  even  seeing  the 
alleged  libel.  If  this  application  had  been  made 
to  the  Becorder,  and  the  indictment  had  not  been 
removed  into  this  court,  I  think  it  probable  that 
he  would  have  reversed  his  own  decision  on  the 
ground  that  he  had  acted  improvide.  If  the 
Becorder  had  really  had  the  opportunity  of  form- 
ing a  judgment  upon  the  application,  and  the 
means  of  exercising  his  discretion  upon  it,  this 
court  would  not  have  interfered.  But  the  question 
here  is  whether  he  had  those  materials  or  that  ! 
opportunity.  I  think  he  had  nothing  upon  which 
to  exercise  his  discretion  except  the  application 
of  counsel;  in  &ct,  that  he  did  not  exercise  any 
discretion  at  all.  We  have  jurisdiction  in  this 
this  matter,  and  following  the  course  adopted  in 
the  case  of  Beg,  v.  Fuidge  (uhi  8up,)  this  court 
can  quash  these  two  counts.  I  think  they  ought 
to  be  quashed  on  both  grounds. 

Watun  Williams,  J.— I  am  of  the  same  opinion, 
but  will  shortly  state  my  reasons.  These  counts 
ought  to  be  quashed  on  the  ground  that  the  course 
adopted  to  obtain  them  was  an  evasion  of  the 
provisions  of  the  Vexatious  Indictments  Act ;  and 
unless  such  counts  as  these  were  quashed,  the  pro- 
tection of  that  Act  over  certain  persons  would  be 
taken  away  and  rendered  futile.  This  application 
is  in  no  sense  an  appeal  from  the  Eeooinier,  or  a 
review  of  his  discretion  ;  but  the  application  to 
him  was  made  ex  parte,  and  on  insufficient 
materials  on  which  be  could  not  and  did  not 
exercise  any  discretion.  The  Yexatious  Indict- 
ments Act  of  1859  was  passed  with  the  intention 
of  protecting  persons  charged  with  certain  classes 
of  offences  before  magistrates ;  so  that,  ix  the 
justices  declined  to  commit  on  the  charge  pre- 
ferred, the  prosecutor  might  take  the  case  before 
the  grand  ]ury  only  on  certain  conditions.  Then 
the  Act  of  1867  was  passed  to  amend  the  earlier 
Act  in  certain  particulars ;  and  it  provided  that  it 
should  not  opnerate  to  prevent  the  addition  of 
counts  that  might  be  added  with  the  consent  of 
the  court.  17ow,  if  that  consent  is  to  be  taken  as 
a  mere  matter  of  course,  why  ask  for  it  at  all,  and 
on  an  application  which  is  purely  formal  P  The 
Becorder  must  here  have  assumed,  and  was  aNowed 
to  assume,  that  the  counts  asked  to  be  added  were 
founded  on  the  depositions;  he  so  thought  and 
acted.  It  seems  to  me  that  they  were  obtained 
and  granted  improvidently ;  that  is,  without  that 
knowledge  of  the  facts  necessary  to  have  been 
brought  before  the  court ;  and  that,  if  the  facts 
before  us  had  been  brought  before  the  Becorder, 
he  would  not  have  been  induced  to  give  leave  to 

add  these  counts.  „  7     i    t  i 

UvM  absolute. 

Solicitors  for  the  prosecution,  J,  B,  Batten  and 
Oq, 
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DoBBs  V,  The  Grand  Junction  Watbbwoeks 

OOMPANY.  {a) 

WaJter  rate^Bans  of  asaeisment— Bent— Annual^ 
valiM—Qroaa  value— Bateahls  value— 7  Qeo,  4 
c.  cad.  9. 27—15  ^  16  Vioi,  c.  dvii,  t .  46. 

8ed.  27  of  the  Qrand  Junction  Waterworks  Oom- 
pany*8  apecial  Ad  (7  Qeo.  4,  e.  ezL)  obliged  the 
company  to  supply  water  at  a  scale  of  raJUe 
graduated  to  the  rent  of  ths  houeee  MipplM. 
Such  rate  wae  to  he  payable  cMcording  to  the 
actual  amount  of  the  rent,  where  the  earns  could 
be  aacertainedf  and  where  the  same  could  not  he 
aecertained,  according  to  the  actual  amovmt  or 
annual  value  upon  which  the  assessment  to  the 
poor  rate  was  computed  in  the  district  where  Ike 
houses  were  situated.   ^ 

Sect.  4^  of  a  later  spedaTAct  of  the  said  company 
(15  ^  16  Vict,  c.  dmi.)  obliged  the  company  to 
furnish  water  at  the  following  rates :  "where  (he 

annual  value  of  the  dweHling-house shaU 

not  exceed  200{.  at  a  rate  per  cent,  per  annum 
on  such  value  not  exceeding  41. ;  and  where  such 
armual  voIam  nhall  exceed  2001.  at  a  rate  per 
cent,  per  annum  not  exceeding^  dV  V.  oeeu- 
pied  a  house,  the  rent  of  which  could  not  he 
ascertained,  as  he  held  it  on  a  lease  for  a  long 
term  of  years,  at  a  small  ground  rent.  He  waa 
rated  by  the  company  at  the  gross  annual  value 
of  his  hereditament  as  appearing  in  the  vtHuation 
list  for  the  time  being  in  force  under  the  FaZua- 
tion  (Metropolis)  Act  1869.  He  contended  thai  he 
was  liable  to  he  rated  only  on  the  rateable  value 
of  his  hereditament,  and  refused  to  pay  the  larger 
sum  demanded.  The  dispute  came  before  a  police 
magistrate,  who  decided  tn  favour  of  the  company, 
hut  stated  a  case  for  the  consideration  of  the 
Superior  Court. 

Held,  that  the  magistrate  was  right,  and  that  the 
proper  basis  of  char geahUity  under  the  statutes  was 
not  the  "  rateable  value  **  as  appearing  from  the 
poor  rate  assessment,  but  the  "gross  estimated 
rental "  of  the  hereditament. 

The  judgment  of  Field  and  Bowen,  J  J.  reversed. 

This  was  an  appeal  by  the  Qrand  Junction 
Waterworks  Company  from  a  judgment  of  Field 
and  Bowen,  J  J.  The  case  is  fully  reported  in  the 
court  below,  where  the  facts  and  the  material 
parts  of  the  special  case  are  set  out  (ante,  p.  28 ; 
46  L.  T.  Rep.  N.  S.  817;  9  Q.  B.  Div.  151). 

Sir  F.  HerscheU,  S.G.  and  /.  F.  Clerh  (with  them 
C.  Bussell,  Q.G.)  for  the  appellant  company. 

Sutton  and  Foley  (with  them  Webster,  Q.G.),  for 
the  respondents. 

The  arguments  used  in  the  oourt  below  wero 
repeated. 

Lord  CoLERiDGB,  G.J. — ^In  this  case  an  important 
question  is  raised  hefore  us  upon  the  true  con- 
struction of  two  Acts  of  Parliament  referring  to 
the  Grand  Junction  Waterworks  Gompany,  viz., 
7  Geo.  4,  c.  cxL,  and  15  &  16  Vict.  o.  clviL;  and 
the  question  is  upon  what  footing  the  water  rate, 
which  the  Grand  Junction  Waterworks  Gompany 

(a)  Beported  by  A.  A.  Hopkins,  Esq.,  Barrlster«(-Law. 
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hare  a  right  to  take  in  retnm  for  water  Bapplied 
by  them  to  houses  within  the  ambit  of  their  Acts, 
is  to  be  oalcalated.  On  the  one  side  it  has  been 
said  that  the  footing  upon  whioh  it  is  to  be 
calcQlated  is  not  the  gross  annual  value  of  each 
house  (I  abstain  for  the  moment  from  saying  wbat 
"  annual  value  "  means  for  this  purpose),  but  the 
^rosa  annual  value  subject  to  those  deduotions 
which  are  familiar  to  us  all,  and  whioh  are  made 
under  an  assessment  to  the  poor  rate.  On 
the  other  side  it  is  said  that  the  words  of  the  Act 
of  Parliament  are  express,  and  that  the  earlier 
Act  of  Geo.  4,  according  to  its  true  construction, 
manifestly  intends  that  the  rate  shall  be  calculated 
upon  the  gross  value,  year  by  year,  of  the  houses 
and  tenements,  without  any  such  deductions. 
There  is,  however,  another  important  question  to 
be  considered  in  this  case,  viz.,  whether  the  two 
Acts  of  Parliament,  7  Geo.  4,  c.  cxl.,  and  15  &  16 
Viot.  0.  dvii.,  are  both  existing  Acts,  or  rather,  to 
put  it  more  correctly,  whether  sect.  27  of  the  earlier 
Act  and  sect^  46  of  the  later  Act  are  co-existing 
sections.  It  has  been  strongly  urged  by  the 
Solicitor-General  that  they  are  not  co-existing 
sections,  but  that,  if  they  are,  then  the  larger 
Tiew,  which  I  last  referred  to,  of  the  sum  upon 
^^(^  the  rate  is  to  be  calculated,  is  to  prevail. 
ITow,  I  am  of  opinion  that  both  these  sections 
exist,  and  that  sect.  46  of  the  later  Act  has  not 
repealed  sect.  27  of  the  earlier  Act.  The  later 
Aoty  by  sect.  57»  expressly  preserves  all  that  is 
xiot  expressly  repealed  by  that  Act.  [His  Lord- 
Bhip  read  15  &  16  Yict.  c.  clvii.  s.  57,  and 
continued :]  The  Act  of  Qeo,  4,  whioh  was  one  of 
the  recited  Acts,  was  in  force  at  the  commence- 
ment of  the  Act,  and  therefore  the  section,  unless 
it  is  expressly  repealed  by  the  later  Act,  remains 
in  force.  ^  Now  I  quite  agree  that  if  there  were 
any  sections  in  the  later  Act  which,  though  not  in 
terms  expresslv  repealing  the  former,  were  in 
terms  absolutely  inconsistent  with  the  former, 
then,  according  to  well-known  principles  of  inter- 
pretation, they  would  be  held  to  repeal  the  former 
Dy  necessary  intendment ;  but  I  do  not  think  that 
15  A  16  Yict.  c.  clvii.  s.  46,  is  such  a  section  with 
regard  to  7  Geo.  4,  c.  cxl.  s.  27.  It  appears  to  me 
that  sect.  27  of  the  earlier  Act  may  well  stand 
with  sect.  46  of  the  later  Act,  and  that  sect.  46  of 
the  later  Act  may  well  be  limited  to  this  operation 
— that  whereas  the  earlier  Act  had  provided  a 
certain  rate  per  cent.,  and  had  laid  down  certain 
terms  of  supply,  the  rate  per  cent,  and  the 
levels  of  supply,  are  distinctly  and  expressly 
altered  by  the  provisions  of  the  later  Act.  Of 
course,  so  far  as  the  provisions  are  altered  with 
regard  to  the  rate  per  cent,  and  levels  of  supply, 
the  two  Acts  cannot  be  read  together ;  and  there- 
fore, so  far,  the  later  Act  has  superseded  the 
former ;  but  it  seems  to  me  that  except  so  far  the 
earlier  Act  remains,  and  that  Act  not  only  fixes 
certain  rates  per  cent.,  but  fixes  also  the  mode 
in  which  those  rates  per  cent.,  which  I  have 
already  said  are  now  altered,  are  to  be  calculated. 
The  provision  in  the  earlier  Act  is  this :  "  Every 
such  rate  shall  be  payable  according  to  the  actual 
amount  of  the  rent,  where  the  same  can  be  ascer- 
tained ;  and  where  the  same  cannot  be  ascertained, 
aooordmg  to  the  actual  amount  or  annual  value 
upon  which  the  assessment  to  the  poor  rate  is 
oompnted  in  the  parish  or  district  where  the  house 
is  situated."  Now,  I  construe  that  section  to 
mean  this:  that  there  is  to  be  a  fixed  rate  per 


cent,    upon   rent;  rent  being  used  there  in  the 
ordinarv  meaning  of  the  word,  as  the  rent  paid  Ur 
the  lanalord  by  the  tenant  for  the  occupation  of 
the  dwelling-house,  which  is,  ordinarily  speaking, 
a  rack  rent,  and  which,  according  to  the  primary 
inteiition  of  this  section,  must,  I  think,  mean  the 
rack  rent  to  be  paid  by  the  tenant  to  the  landlord. 
Where  the  amount  of  tbat  rent  can  be  ascertained, 
then  the  rate  is  to  be  payable  according  to  it.    I 
would  say  that  cases  of  ground  rent  and  cases  of 
private  arrangement,  where  the  rent  is  not  rack 
'  rent,  do  not  come  within  the  meaning  of  the 
words  "  the  amount  of  rent  where  the  same  can 
be  ascertained,"  unless  the  rack  rent,  in  addition 
to  the  ground  rent,  or  unless  the  premium  (which 
was  one  illustration  put  by  Mr.  Sutton)  can  be 
ascertained,  and  some  person  competent  to  make 
the  computation  can  allocate  to  each  year  what  is 
the  fair  proportion  of  the  ground  rent,  if  it  be 
ground  rent,  or  of  the  premium,  if  it  be  premium, 
or  whatever  other  arrangement  may  have  been 
made  between  the  landlord  on  the  one  hand  and 
the  tenant  on  the  other,  so  as  to  define  what  is  the 
true  amount  which,  year  bj  year,  the  tenant  is 
paying  to  the  landlord  for  his  occupation.    Where 
that  can  be  ascertained,  then  the  rate  is  to  be  paid 
according  to  the  actual  amount ;  where  it  cannot 
be  ascertained,  which  is  no  doubt  the  case  in 
many  cases,  then  it  is  to  be  according  to  the 
actual  amount  or  annual  value  upon  which  the 
assessment  to  the  poor  rate  is  computed.    Now, 
it  seems  to  me  that  these  words,  taken  together 
with  the  rest  of  the  section,  really  are  reasonablv 
clear,  and  that  they  mean  the  full  amount  at  which 
the  house  to  be  rated  would  have  been  taken,  at 
the  time  of  the  7  Qeo,  4,  by  the  persons  who  were 
to  rate  it,  before  those  various  heads  of  allowance, 
with  which  we  are  all  familiar,  had  been  deducted 
by  the  overseers,  and  before  the  actual  assessment 
was  made  upon  any  individual ;  because  the  actual 
amount  upon  which  the  assessment  is  computed 
seems  to  me  to  be  an  entirely  different  thing  from 
the  actual  amount  of  the  assessment  itself.    If 
the  statute  had  meant  to  say  that  the  rate  should 
be  paid  upon  the  poor  rate  bogk,  what  so  easy  as 
to  say  it  r    What  so  easy  as  to  say  the  rent  where 
the  rent  can  be  ascertained,  the  poor  rate  valuation 
where  that  can  be  ascertained  P    But  the  words 
are  different ;  they  are,  the  actual  amount  updn 
which  the  poor  rate  is,  in  fact,  computed.     We 
know  historically,  and  we  know  by  common  know- 
ledge, that  at  that  time  the  general  value  of  the 
house   or   premises    was   ascertained,    and   the 
occupier  was  rated  in  respect,  not  of  that  full 
value,  but  of  that  full  value  subject  to  certain 
deduotions,  which  were  always  made,  even  before 
the  Parochial  Assessment  Act  of  Will.  4.    It  is  to 
be  observed,  and  of  course  everyone  acquainted 
with  the  subject  knows  perfectly  well,  that  the 
poor  rate  is  not  a  rate,  strictly  spealdng,  upon 
nouses,  or  upon  lands,  or  upon  property.     Of 
course,  roughly  speaking,  and  for  the  purposes  of 
general  conversation,  it  is  rightly  enough  described 
as  a  charge  upon  propertv ;  but  according  to  the 
statute  of  Eiizabetii,  which  never  has  been  altered, 
it  is  a  charge  upon  persons,  and  it  is  a  personal 
charge  to  be  paid  by  persons  according  to,  if  I 
recollect  the  words  correctly,  their  ability,  and 
the  way  of  getting  at  their  ability  is  to  see  what 
they  occupy,  and    what   is    the  value  of   their 
occupation.    Therefore,  this  seems  to  me  to  dhow 
that  the  words  "  actual  amount  upon  which  the 
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aBsesBment  to  the  poor  rate  is  computed  "  must 
have,  in  law,  a  well-understood  meaning;  and  that 
they  mean  the  value  of  the  occupation.  I  think, 
therefore,  that  according  to  the  true  construction 
of  7  Qeo,  4,  c.  czl.  s.  27,  which,  for  the  reasons 
that  I  have  given,  appears  to  me  to  be  a  still 
operative  section,  the  rate  which  the  Grand 
Junction  Waterworks  Company  are  entitled  to 
levy  is  to  be  upon  the  actual  amount  of  the  rent ; 
that  is,  the  full  amount  which  the  tenant  pays, 
where  it  can  be  ascertained,  but  where  it  cannot  be 
ascertained,  the  whole  and  full  amount  of  the  pro- 
perty in  the  hands  of  the  owner  before  any  deduc- 
tions are  made  therefrom.  This  appears  to  me  to  be 
the  true  view  of  these  two  sections  :  that  they  now 
co-ezist,  that  the  section  in  the  earlier  Act  is  still 
operative,  and  that  the  true  construction  of  it  is 
what  I  have  said.  That  being  so,  it  will  follow 
that  we  are  unable  to  come  to  the  same  conclusion 
at  which  the  court  below  arrived ;  and  we  think 
the  assessment  ought  to  have  been  made  on  the 
sum  of  1402.  a  year,  and  not  on  the  sum  of  1182. 
We  have  not  heard  an  argument  at  length  as  to 
what  is  the  real  meaning  of  the  words  "  annual 
value,"  in  15  A  16  Yict.  c.  clvii.  s.  46.  Supposing 
we  had  come  to  an  opposite  conclusion,  and  had 
thought  that  the  earlier  section  was  a  repealed 
section,  we  might  have  been  driven  to  consider 
simply  the  meaning  of  the  words  "  annual  value  " 
in  the  later  section.  We  have  not  heard  that 
argumeut,  and  therefore,  of  course,  not  having 
heard  that  argument,  any  opinion  I  pronounce 
must  be  considered  to  be  pronounced  subject  to 
the  disadvantage  of  not  having  had  the  thing 
fully  argued  out  before  us ;  but  1  think  I  may  go 
BO  £ar  as  to  say  this,  that  the  strong  inclination 
of  my  opinion  is  that  it  makes  no  difference,  and 
that  "annual  value"  in  the  second  section 
means  the  same  thing  as  "actual  amount  or 
annual  value,"  in  the  former  Act.  I  think  there 
are  various  reasons  for  this.  First  of  all,  there  is 
analogy  in  favour  of  this  view ;  and  further,  as 
sect.  27  of  the  Act  of  Greo.  4  is  an  existing  section, 
and  as  the  very  same  words  are  used  iu  two  Acts 
of  Parliament  in  pari  nuUerid,  they  are  to  be 
construed  togethef  ;  therefore  the  reasons  which 
have  convinced  me  that  "annual  value"  means 
one  thing  in  the  earlier  Act,  convince  me  also  that 
it  means  the  same  thing  in  the  second  Act. 
Although  T  have  not  heard  the  point  fully  argued, 
yet  the  strong  inclination  of  my  opinion  is,  that 
it  reallv  does  not  signify  for  the  decision  of  this 
case  wnether  we  consider  the  first  Act  of  Parlia- 
ment or  not,  because  I  should  come  to  the  same 
conclusion  upon  the  words  "  annual  value  "  in  the 
second  Act  as  I  have  come  to  upon  the  former 
Act.  I  therefore  think,  for  all  these  various 
reasons,  that  the  judgment  of  the  court  below 
cannot  be  supported,  and  that  this  appeal  must  be 
allowed. 

Bagoaliay,  L.J. — I  am  of  the  same  opinion, 
and  I  have  very  little  to  add.  Tho  first  question 
is  to  what  extent  the  27th  section  of  7  Qeo,  4,  c.  cxI. 
is  repealed ;  it  is  clearly  repealed  to  some  extent  by 
the  Act  of  Yictoria»  but  to  what  extent  P  It  seems 
to  mo  that,  reading  the  two  sections  together,  it  is 
abundantly  clear  that,  so  far  as  the  percentage 
rate  framed  in  the  former  Act  is  concerned,  so  far 
also  as  special  arrangements  are  made  for  baths, 
etc.,  so  far  as  arrangements  are  made  for  high 
level  service,  and  in  any  other  respect  in  which 
there  may  be  a  difference  between  the  two  Acts, 


the  former  Act  is  repealed  by  the  later;  bat 
except  so  far  as  the  former  Act  is  repealed  by 
reason  of  there  being  express  provisions  in  the 
later  Act  directed  to  the  very  same  subject- 
matter  as  the  former  Act,  it  appears  to  me  that 
the  Act  of  Geo.  4  must  remain.  That  drives  ns 
to  consider  what  is  the  true  interpretation  to  be 
given  to  these  words  which  have  been  so  much 
the  subject  of  discussion  on  the  present  occasion 
17ow,  the  test  in  the  Act  of  Geo.  4  is  rent,  and  the 
Act  goes  on  to  provide  in  what  way  the  amount  of 
rent  is  to  be  ascertained.  "  Every  such  rate  shall 
be  payable  according  to  the  actual  amount  of  the 
rent,  where  the  same  can  be  ascertained,  and 
where  the  same  cannot  be  ascertained,  according 
to  the  actual  amount  or  annual  value  upon  which 
the  assessment  to  the  poor  rate  is  computed  in 
the  parish  or  district  where  the  house  is  situated." 
The  mode  in  which  the  assessment  to  the  poor 
rate  was  computed  at  the  time  when  this  Act  was 
passed  was  well  known.  The  case  to  which  Mr. 
Sutton  drew  our  attention,  following  other  cases 
prior  to  the  passing  of  the  Parochi^  Aasesdment 
Act,  showed  how  the  assessment  was  computed  to 
the  poor  rate,  where  you  had  the  actual  rack  rent 
known,  or  where  you  had  that  rent  subject  to 
certain  deductions  ;  then  on  that  basis  the  assess- 
ment to  the  poor  rate  was  computed.  In  the  same 
way,  if  there  was  no  actual  rack  rent  known  or  to 
be  determined  upon,  then  an  estimated  annual 
value  was  put  upon  the  premises  by  the  district, 
probably  not  very  accurately,  but  still  it  was 
assumed  that  that  was  the  estimated  value  or 
estimated  rent,  and  from  that,  in  a  like  manner, 
similar  deductions  were  made  as  in  the  case  where 
the  rent  was  known.  That  was  the  process  by 
which  the  assessment  to  the  poor  rate  was  com- 
puted at  the  time  when  the  Act  of  Greo.  4  was 
passed,  and  remained  in  force  up  to  the  time  when 
the  Parochial  Assessment  Act  was  passed.  Now 
it  seems  to  me  that  the  words  of  the  Act  of  Geo.  4 
are  exactly  met  by  the  state  of  circumstances 
which  then  existed,  and  that  the  words  *'  annual 
value  "  mean,  not  the  annual  value  at  which  the 
house  is  assessed  to  the  poor  rate,  but  the  annual 
value  upon  which  the  assessment  to  the  poor  rate 
is  computed.  It  appears  to  me,  therefore,  that  in 
this  view  of  the  case,  and  if  I  am  right  in  my 
view,  which  I  entertain  very  strongly,  that  sect. 
27  of  the  Act  of  Geo.  4  is  not  repiealed  b^  sect.  46 
of  the  Act  of  Victoria,  the  assessment  is  clearly 
to  be  made  on  the  basis  to  which  I  have  referred, 
and  not  upon  the  basis  adopted  in  the  court  from 
which  this  appeal  has  been  brought.  So  far  as 
regards  the  other  questions,  it  appears  to  me  that, 
if  we  were  to  treat  this  portion  of  the  particular 
section  as  repealed,  you  have  still  got  this  circum- 
stance. Bearing  in  mind  the  provisions  of  sect. 
57  in  the  later  Act,  you  still  have  the  words 
"  annual  value  "  used  in  sect.  46,  and  under  these 
circumstances  it  appears  to  me  that  it  would  be 
impossible  to  give  a  meaning  to  those  words  in 
the  Act  of  Victoria  different  to  that  which  we 
have  given  to  them  in  the  Act  of  Gfeo.  4.  For 
these  reasons  I  think  that  the  appeal  most  be 
allowed. 

LiNDLET,  L.J. — I  also  think  this  appeal  ought 
to  be  allowed.  The  question  whicsh  we  have  to 
solve,  broadly  stated,  is  this:  how  we  are  to 
ascertain  the  price  which  a  consumer  of  water  is 
to  pay  for  it  P  The  Acts  of  Parliament  do  not  say 
that  he  is  to  pay  by  measure  or  meter ;  they  pat 
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itf  as  it  seems  to  me,  npon  a  different  scheme, 
namely,  that  he  is  to  pay  aocordiDg  to  the  class  of 
house  he  oooapies,  and  the  class  of  hoase  he 
occapies  is  to  he  ascertained  by  a  method  which  is 
specified  by  the  Act.  In  the  Act  of  Geo.  4,  the 
rent  he  pays  is  made  the  test  or  standard  of  the 
olass  of  honse,  and  the  rent  he  pays  is  neither 
more  nor  less  than  the  purchase  money,  payable 
by  instalments.  The  rent  he  pays,  I  apprehend, 
would  include  the  premium  or  bonns — that  is  how 
I  construe  the  word  "  rent."  Then  it  is  necessary 
to  ascertain  what  is  to  be  done  where  there  is  no 
rent  payable  in  that  sense,  and  the  Act  of  Geo.  4 
tells  us  what  is  to  be  done  then.  It  is  important 
to  examine  closely  the  exact  words  of  the  statute ; 
they  are :  "  and  where  the  same  cannot  be  ascer- 
tained, according  to  the  actual  amount  or  annual 
ralae  upon  which  the  assessment  to  the  poor  rate 
is  <x)mputed."  Upon  that,  what  strikes  me  at 
first  sight  is  that  there  is  nothing  said  about  "  nett 
annual  value;"  it  is  the  ''actual  amount  or 
annual  value,"  nett  being  left  out.  Neither  does 
it  say  "rateable  value;"  if  it  meant  that,  I 
suppose  it  would  have  said  so;  but  at  all 
events  it  does  not  say  so.  It  does  not  say, 
"npon  which  the  assessment  is  made,"  but  the 
language  is,  "  actual  amount  or  annual  value  upon 
which  the  assessment  to  the  poor  rate  is  com- 
puted." Now,  in  order  to  understand  that,  we 
must  look,  I  think,  a  little  at  the  state  of  the  law 
at  the  time  this  Act  of  Parliament  was  passed ; 
both  sides  agree  as  to  that  state  of  the  law,  each 
invoking  it  on  his  own  behalf.  But  I  confess, 
having  studied  with  care  the  case  of  Bexy.  Adams, 
which  shows  the  principle  upon  which  property  was 
rated  to  the  poor  rate,  it  strikes  me  as  almost  a 
redaciio  ad  ahsurdum  to  say  that  the  price  of 
water  is  to  vary  with  or  to  depend  upon  the  rate- 
able value,  when  jou  once  understand  that  accord- 
ing to  the  old  law  rateable  value  was  or  might  be  a 
mere  proportion;  it  does  strike  me  as  almost 
ridiculous  to  suppose  that  the  Act  of  Parliament 
could  have  intended  to  place  in  the  hands  of  the 
overseers  the  power  of  fixing  the  price  of  water 
to  the  occupiers  of  the  houses.  I  confess  this 
seems  to  me  a  formidable  difficulty,  and  a  difficulty 
which  cannot  be  got  over  except  by  words  which 
are  perfectly  unmistakable.  Bearing  this  in 
mind,  I  quite  feel  the  force  of  Mr.  Sutton's 
observation  that  apparently  the  object  was  to 
enable  the  parties  to  appeal  to  some  kind  of 
standard  which  was  ascertainable,  and  that  rate- 
able value  has  that  advantage ;  but  it  appears  to 
me  that  the  alternative  construction  is  the  prefer- 
able one.  The  section  then  becomes  intelligible, 
though  I  admit  that  sometimes  a  practical 
difficulty  in  finding  out  the  rent  may  occur.  It 
comes,  then,  to  this — ^you  are  to  taJce  the  rent 
when  you  can  find  it,  and  you  must  take  what  the 
honse  would  let  for  when  you  cannot.  That 
appears  to  me  to  be  the  real  meaning  of  those 
words.  Now  I  pass  on  to  the  second  Act  of 
Parliament ;  whether  it  repeals  this  section  or  not 
is  not  very  clear — I  do  not  think  it  does,  quite ; 
but  the  real  truth  is,  the  greater  part  of  the  section 
of  Geo.  4  has  become  obsolete,  if  not  repealed  by 
this  second  Act  of  Parliament.  Without  scanning 
that  Act  through  from  end  to  end,  it  would  be 
difficult  to  say  now  much  of  this  section  is  obso- 
lete, and  how  much  is  not ;  it  is  obvious  enough 
that  a  great  deal  of  it  is,  but  I  do  not  think  it  is 
wholly  repealed.     It  appears  to  moi  thweforoi 


having  regard  to  this  section  in  the  Act  of  GFeo.  4^ 
that  we  have  a  clue  to  the  meaning  of  the  words 
"  annual  value,"  and  that  those  words  in  the  Act 
of  Victoria  must  be  construed  with  reference  to 
the  same  meaning  in  the  Act  of  Geo.  4,  and  in 
either  case,  I  think,  the  real  meaning  is,  whether 
the  house  is  let  or  not,  what  it  would  let  for.  If  it 
should  be  held  that  the  Act  of  Geo.  4  is  wholly 
repealed  by  the  Act  of  Yictoria,  then  we  come  to 
the  question  what  "  annual  value "  in  that  later 
Act  means.  We  have  not  heard  that  point 
discussed,  therefore  I  say  no  more  about  it,  except 
that,  BO  far  as  I  can  make  out,  the  words  "  annual 
value"  in  the  Act  of  Yictoria  have  the  same 
meaning  as  in  the  earlier  Act,  and  therefore  I 
think  the  construction  contended  for  by  the 
appellants  is  made  out.  It  appears  to  me»  for 
these  reasons,  that  the  judgment  of  the  court 
below  is  wrong,  and  must  be  reversed. 

Appeal  aUowed. 

Solicitors  for  the  appellant  oompany,  Bireham 
and  Oo. 

Solicitors  for  the  respondent,  HoUingnoortht 
Tyerman,  and  Andrewee, 
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HIGH    COURT   OF  JUSTICE. 

CHANOEBY  DIVISION. 

Nov.  15,  20,  21,  and  22, 1882. 

(Before  Fry,  J.) 

The  Atto&net-Gbnbral  aud  thb  Mbtsopoutav 
Board  of  Works  v,  Thb  Acton  Locix  Board,  (a) 

Injunction — 8ewer» — Metropolitan  Main  Drainage 
— A^oining  local  aewer — Urban  Sanitary  ilf»- 
thority  —  Increase  of  sewage  —  MetropoUtan 
Management  Act  1865  (18  ^  19  Vict.  c.  120),  t. 
135— Pu6«*c  Health  Acts  1S4S  ^  1875  (11  ^  12 
Vict.  c.  63 ;  38  ^  39  Vict.  c.  55). 

Stamford  Brook  was  originally  a  naiural  water* 
course  draining  the  districts  of  Acton  and  Hom- 
mersmith.  It  was  formed  in  its  upper  portion  of 
two  streams  known  as  West  Branch  and  Ea»t 
Branchy  the  greater  portion  of  West  Branch  heina 
entirely  unthin  the  parieh  of  Acton^  which  is  itsefy 
outside  the  metropolitan  area.  The  point  of 
junction  between  Mast  Branch  and  West  Branch, 
and  East  Branch  itself,  ^'^  ^  united  streams 
below  the  point  of  jundion,  were  all  wUhdn  ihe 
local  area  which  by  the  Metropolis  Management 
Act  1855  passed,  with  the  sewers  eommrised  in  Uf 
into  the  jurisdiction  of  the  MetropoUtan  Bowrd 
of  Works.  The  Metropolitan  Board  of  Works, 
in  pursuance  of  their  statutory  duties,  intercepted 
the  united  streams  by  a  main  sewer  which  oanied 
the  flow  to  a  pumping  station,  instead  of  to  He 
former  nattMral  outfall  into  the  river  Thames. 

The  defendants,  as  the  urban  S(mitary  au^iority 
for  the  parish  of  Acton,  under  the  provisions  of 
the  Public  Health  Acts  1848  and  1875,  had 
aulhorised  and  carried  out  a  system  of  drainage 
under  which  the  sewers  of  new  houses  constructed 
in  their  district  were  connected  with  the  west 
branch  as  the  main  sewer,  and  ihe  amount  of 
sewage  which  the  plaintiff  board  h<»d  to  dispose 
of  was  thus  greatly  increased. 

Held,  thai  ihe  plaintiffs  were  under  no  obligcMm  to 
dispose  of  the  extra  drainage,  and  were  entitled  to 
an  injunction  to  restrain  the  defendants  from 
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causing  or  amthorinng  any  sewage  to  he  dis»  | 
charged  through  the  west    branchy  or  otherwise 
into  the  plaintiffs*  main  drainage  system,  other 
than  sewage  discharged  by  drains  in  respect  of 
which  a  prescriptive  right  existed, 

QucBre,  Whether  a  local  sanitary  authority  has 
power  to  stop  up  or  disconnect  a  drain  which  it 
has  once  <»iUhorised  to  he  made. 

This  was  an  action  broaght  by  the  Attorney- 
General,  at  the  relation  of  the  Metropolitan  Board 
of  Works,  who  were  also  plain tifPs,  against  the 
Local  Board  of  Acton,  acting  as  the  Urban 
Sanitary  Authority  for  the  district  of  Acton. 
The  plaintiffs  claimed  an  injunction  to  restrain 
the  defendants,  their  servants  and  agents,  from 
causing,  or  permitting,  or  authorising  any  sewage, 
or  dramage,  or  foul  or  excrementitions  matter,  to 
flow  or  pass,  or  be  poured  or  discharged,  into 
Stamford  Brook,  West  Branch,  or  any  other 
stream,  ditch,  or  watercourse, running  into  or  com- 
municating therewith,  or  otherwise  directly  in 
any  way  to  cause  a  nuisance  or  be  offensive  or  in- 
jurious to  health  or  to  the  public.  They  dso 
claimed  an  injunction  to  restrain  the  defendants, 
&o.f  from  permitting,  or  oausing,  or  authorising 
any  sewage,  or  drainage,  or  foul  or  excrementi- 
tions matter  to  flow  or  pass,  or  be  poured  or  dis- 
charged by  or  through  the  said  Stamford  Brook, 
West  Branch,  or  otherwise,  either  directly  or  in- 
directly, into  the  metropolitan  main  drainage 
system,  or  any  other  sewer  vested  in  the  plaintiffs. 
Damages  were  also  claimed  for  injury  and  ex- 
penses incurred. 

The  plaintiffs'  case  was  as  follows : — 

The  Metropolitan  Board  of  Works  were  incor- 
porated by  the  Metropolis  Management  Act  1855, 
and,  hj  sect.  135  of  that  Act,  the  main  sewers  then 
Tested  in  the  Gommissioners    of    Sewers,   and 

rifled  in  a  schedule  to  the  Act,  were  vested  in 
board,  and  they  were  empowered  to  make 
such  sewers  and  works  as  they  might  think 
necessary  for  preventing  the  sewage  within  the 
metropolis  from  flowing  into  the  river  Thames, 
and  all  such  other  sewers  as  they  might  think 
necessary  for  the  effectual  drainage  of  the  metro- 
polis. Provision  was  made  by  the  same  section 
for  the  board  to  cause  the  sewers  vested  in  them 
to  be  arranged  and  kept  so  as  not  to  be  a  nuisance 
or  injurious  to  health  or  property.  The  same  Act 
defined  the  area  of  the  metropolis,  in  which,  how- 
ever, the  parish  of  Acton  was  not  included. 
One  of  the  sewers  mentioned  in  the  schedule 
to  the  Act,  and  therefore  vested  in  the  plain- 
tiff board,  and  improved  and  altered  by  them, 
was  Stamford  Brook,  East  Branch,  and  another 
was  Stamford  Brook,  part  of  West  Branch.  The 
upper  part  of  West  Branch  was  in  the  parish  of 
Acton.  West  Branch  sewer  commenced  in  the 
parish  of  Acton  and  joined  East  Branch  sewer, 
which  commences  outside  the  parish  of  Acton,  and 
within  the  metropolitan  area,  at  a  point  within  the 
metropolitan  area.  The  united  streams  discharged 
into  a  sewer  which  carried  its  contents  through  an 
intefCepting  sewer,  constructed  by  and  belonging 
to  the  plaintiff  board,  to  a  pumping  station  at 
Pimlico. 

In  the  year  1868  the  parish  of  Acton  adopted 
the  provisions  of  the  Local  Government  Act  1858, 
and  the  defendant  board  was  constituted  under 
that  Act  and  the  Public  Health  Act  1848,  and, 
under  the  Publio  Health  Act  1875,  they  became 


the  urban  sanitary  authority  for  the  district  of 
Acton,  and  had  the  control  and  management  of 
the  drainage  system  of  the  district. 

From  the  year  1861  onwards  a  large  number  of 
houses  had  from  time  to  time  been  erected  at 
Acton,  and  the  sewage  of  those  houses  had  been 
drained  into  the  upper  portion  of  the  West  Branch, 
the  consequence  being  a  great  increase  in  the 
volume  of  sewage  which  was  discharged  into  the 
plaintiffs'  sewers,  and  a  consequent  overcharging^ 
of  their  draining  and  pumping  systems. 

The  alleged  nuisance  was  said  to  be  caused  by 
the  fact  that  parts  of  the  West  Branch,  both 
within  the  plaintiffs'  district  and  within  .the 
Acton  district,  were  uncovered  sewers,  and  the 
increased  sewage  poured  into  that  sewer  under 
the  defendants  system  of  drainage  produced  an 
offensive  and  dangerous  effluvium. 

In  1876  the  Metropolitan  Board  formally  re- 
quired the  defendants  to  disoontinne  the  passage 
of  sewage  into  their  main  drainage  system,  calling 
their  attention  to  the  fact  that  it  was  not  oon- 
Btructed  of  a  capacity  to  receive  sewage  from 
districts  other  than  those  comprised  in  Ihe  area 
under  the  metropolitan  management ;  but  the  de- 
fendants refuseci  to  comply  with  the  notice,  and 
the  action  was  commenced  in  July  1877. 

The  defendants'  case  was,  that  the  East  Branch 
and  the  West  Branch  were  the  old  and  natural 
water-shed  lines  by  which  the  surplus  surfiioe 
water  from  the  parish  of  Acton  passed  to  the 
lower  lands,  and,  when  united  into  Stamford 
Brook,  discharged  into  the  river  Thames  at  Ham- 
mersmith Greek,  and  that  the  inhabitants  of 
Acton  had  been  accustomed  from  time  immemorial 
to  use  the  West  Branch  as  a  sewer,  and  through  it 
the  East  Branch  also,  below  the  point  of  junction. 

When  the  Metropolitan  Board  was  constituted 
and  began  its  sewage  operations,  namely,  in  1856, 
Acton  was  already  a  place  of  considerable  size, 
and  the  foul  oonaition  of  the  West  Branch  bad 
existed  for  years  previously  to  the  constitution 
of  the  defendant  board,  who  had  expended  and 
chivrged  to  the  ratepayers  a  large  sum  of  money 
in  covering  over  parts  of  the  sewer  and  otherwise 
improving  their  drainage  system.  They  contended 
that  the  plaintiff  boanlhaa  acc^uired  their  sewers 
subject  to  the  rights  already  existing  of  the  parish 
of  Acton;  and,  further,  that  anything  done  by 
themselves  had  been  in  fulfilment  of  their  statu- 
tory duties  and  rights.  They  claimed,  as  repre- 
senting the  inhabitants  of  Acton,  the  prescrip- 
tive right  to  use  the  whole  of  the  West  Branch 
as  a  sewer,  and  pleaded  acquiescence  and  laches 
on  the  part  of  the  plaintiffs,  and  they  put  in 
issue  the  fact  of  nuisance.  Various  expert  wit- 
nesses were  cross-examined  upon  their  affidavits, 
and  in  the  result  the  evidence  iailed  to  support 
any  case  of  substantial  nuisance  caused  by  the 
acts  or  defaults  of  the  defendants,  but  showed 
that,  if  the  plaintiffs'  pumping  s;^stem  was  over- 
taxed, it  was  owing  to  periodical  mcreases  in  the 
amount  of  storm  water.  Moreover,  the  counsel 
for  the  plaintiffs  at  the  bar  abandoned  that  part  of 
the  case  which  referred  to  the  plaintiffs  "per- 
mitting "  the  discharge  of  sewage,  &c 

Coohson,  Q.G.  and  F.  Poumall  for  the  infonnant 
and  plaintiffs. — It  is  admitted  that  recent  cases 
preclude  us  from  seeking  an  injunction  to  restrain 
the  defendants  from  *'  permitting : " 

Qlossop  V.  The  Hestonand  lileuxn^jth  Local  Board,  40 
L.T.Bep.N.S.786;  12  Ou  Div.  102 ; 
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AUomey-Otneral  y.  Oiiardian$  of  the  Poor  of  the 
Union  of  Dorking,  46  L.  T.  Bep.  N.  S.  573 ;  20  Ch. 
BiY.  595. 

We  have,  however,  a  right  to  an  injanction  to  re* 
strain  the  defendants  themselves  from  so  managini^ 
their  drainage  system  as  to  throw  into  Stamford 
Brook  any  sewage  from  new  houses  at  Acton ; 
they  cannot  increase  the  burden  which  the  plain- 
tiffs' sewers  have  to  bear  by  reason  of  their  con- 
nection with  West  Branch : 

Metropolitan  Board  of  Worke  v.  London  and  Norths 
Weetem  Railway  Oonypaaiy,  42  L.  T.  Bep.  N.  8. 
880;  44 L.  T.  Bep.  N.S.  270;  14  Ch.  Div.  521;  17 
Ch.  BiY.  246. 

The  defendants  are  jastified  by  no  statutory  rights 
in  interfering  with  the  rights  of  other  parties,  and 
they  are  in  this  respect  in  the  same  position  as  an 
individual.  Whether  or  not  the  injunction  will  or 
will  not  inconvenience  the  defendants  or  the  in- 
habitants of  their  sanitary  district  is  not  a  matter 
for  consideration  for  the  purpose  of  deciding  the 
pkdntiffB'  rights : 

Attorney-Oeneral  r.  The  Council  of  the  Borough  of 

Birmingham,  4  K.  ft  J.  528 ; 
AttomeV'Chneral  y.  Colney  Hatch  Lvnatic  Aeylum, 

19L.T.Bep.N.S.44;  L.  Bep.  4  Ch.  147. 

In  addition  to  the  less  extensive  ini unction  which 
we  now  ask,  the  plaintiffs  are  entitlea  to  damages  at 
least  from  the  date  of  the  commencement  of  the 
action.  The  defendants,  in  fact,  became  liable  from 
the  date  of  the  notice  given  by  the  plaintiff  board  : 
Smith  V.  Bay,  13  Ch.  Biv.  651. 

The  fact  that  there  has  been  a  gradual  increase  of 
sewage,  which  had  by  the  time  the  action  was 
commenced  become  intolerable,  is  a  sufficient 
answer  to  the  plea  of  acquiescence.  The  plea  of 
laches  oannot  prevail  agamst  a  public  body  suing 
in  their  corporate  capacity : 

Staffordshire  and  Worceeterehire  Canal  Navigation 
Company  y.  Birminghaan  Navigation  Company, 
L.  Bep.  1  £.  ft  I.  App.  254. 

K  K.  Karsldke,  Q.O.,  W.W.  Karelake,  Q.C.,  and 
PoUard  for  the  defendants. — The  natural  drainage 
of  the  locality  must  be  provided  for  by  those  who 
have  acQuired  the  old  water-shed  lines.  The 
plaintiff  board  are,  by  virtue  of  the  Metropolitan 
Management  Act  1855,  obliged  to  dispose  of  all 
the  sewage  of  Stamford  Brook,  and  the  defendants 
have  a  right  by  prescription  to  drain  the  sewage 
of  the  inhabitants  of  their  district  into  that  brook, 
discharging  it  into  the  same  between  points  above 
the  district  under  the  jurisdiction  of  the  plaintiff 
board.  The  defendants  are  entitled  without  inter- 
ference ,  to  fulfil  their  duties  under  the  Public 
Health  Acts  and  the  Local  Grovemment  Acts,  by 
discharging  the  sewage  of  their  district  into  the 
natural  drain: 

Netoington  Local  Board  v.  Cottingham  Local  Board, 
12  Ch.  BiY.  725. 

If  any  injunction  were  granted  it  could  be  against 
future  acts  only.  Where  connection  between 
house  drainage  and  the  sewer  has  been  already 
anthorised,  it  is  beyond  the  defendants'  power 
to  interfere : 

AHomey-Oeneral  v.  €hiardiane  of  the  Poor  of  the 
Union  of  Dorking  (ubi  tup  J, 

The  laches  of  the  plaintiffs  and  the  inevitable 
public  inconvenience  that  would  ensue  are  a  suf- 
fieient  answer  to  a  case  asking  for  such  inter- 
ference. 

Coohsan,  Q.C.  replied. 

FbT|  J.,  after  stating  the  facts  :^  The  first 


inquiry  is  with    regard   to  nuisance,  and  with 
regard    to  nuisance    only.     By  saying  that,  I 
mean    that,   although    the  17th  section  of   the 
Public  Health  Act  of  1875  has  been  referred  to, 
it  has  not  been  insisted  on  by  the  informant,  or 
the  plaintiffs,  as  part  of  their  case.    If  ib  had  been, 
of  course  the  iniunction  would  have  been  quite  in- 
dependent of  whether  a  breach  of  that  clause  pro- 
duced the  nuisance  or  not,  whereas  the  injunction 
sought  is  in  respect  of  nuisance.    The  point  has 
not  l>een  urged  by  the  counsel  for  the  plaintiffs^ 
and  I  refer  to  it  only  to  make  it  clear  that  I  am 
not  in  any  way  pronouncing  any  decision  under 
that  section  of  the  Act    It  appears  to  me  to  be 
plain  h'om  the  authorities  and  irom  principle,  that 
it  is  impossible  to  restrain  the  defendants  from 
permitting  the  sewage  which  existed  at  the  time  of 
their  coming  into  existence  from  flowing  into  the 
brook ;  in  fact,  the  plaintiffs  have  not  urged  that 
they  have  such  a  right.    It  therefore  remains  to 
inquire  whether  the  plaintiffs  and  informant  have 
shown  me  that  the  increment  of  nuisance,  between 
the  year  1866  and  the  commencenent  of  this  action, 
was  such  as  to  create  a  nuisance.    That  inquiry 
must  be  answered  in  the  negative.     There   is 
nothing  whatever  to  show  me  what  that  increase 
was.    I  can  only  guess  at  it  from  the  number  of 
houses  which  have  been  built  in  the  parish.    I  do 
not  know  how  many  of  them  communicate  with 
the  brook.    I  know  nothing  of  the  quantity  of 
sewage  which  has  been  cast  into  it,  in  addition  to 
what  was  cast  into  it  when  the  local  board  took 
possession  of  the  Acton  district,  and  I  have  no 
evidence  before  me  of  any  valuable  character  to 
show  how  far  the  increase,  which  I  have  no  doubt 
has  existed,  is  enough  to  produce  a  nuisance  of 
itself.    The  result,  therefore,  is  that  the  plaintiffs 
fail,  both  with  regard  to  the  permiaeion  and  with 
regard  to  the  creation  of  a  nuisance,  and  the.aotion 
must  be  di8mi<ised,  so  far  as  it  seeks  the  relief 
mentioned  in  the  first  paragraph  of  the  stAement 
of  claim,  with  costs  to  be  paid  by  the  relators. 
The  next  question  arises  with  regard  to  the  sewers 
or  drains  which  have  been  made  by  the  defendant 
board  since  they  have  come  into  existence.  There 
are   admissions   contained   in   the    answer,  and 
in  the   evidence  which    was   given   before   me, 
which  satisfy  me  of  that  which  has  not  been 
denied,  viz.,  that  they,  in  pursuance  of  their  duty, 
as  they  considered,  cauped,  or  directed,  or  antho- 
rised the  construction  of  drains,  from  houses  which 
have  been  newly  erected,  into  this  brook.    That 
they  have  done  so  is  to  be  found  from,  amongst 
other   passages,   the  22nd   paragraph    of    their 
answer.    They  say  that,  "  in  compliance  with  their 
duties  under  the  Acts,  and  with  a  view  to  pro- 
moting the  health  of  the  district,  they  have  caused 
fresh  drains  to  be  connected,  as  occasion  has  from 
time  to  time  arisen,  with  their  main  sewer,  the 
West  Branch  sewer."     About  that,  therefore,  there 
has  been  very  properly  no  dispute.    Further  than 
that,  they  claimed  the  right  to  continue  to  cause 
drains  to  be  made  to   the  west  branch.     They 
allege,  and  Mr.  Wm.  Karslake  has  argued,  that 
the  inhabitants  of  Acton  have  a  right  by^  pre- 
scription to  drain  into  this  sewer.     It  appears  to 
me  that  such  a  suggestion  would  clearly  be  bad. 
There  is  no  evidence  tendered  on  which  I  could  come 
to  the  conclusion  that  there  is  any  such  prescription. 
There  is  no  evidence  by  which  I  can  conclude  that 
there  is  any  legal  custom    authorising    such  a 
dndnage.    Those  persons  who  have  drains  made, 
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and  wbo  have  nsed  them  for  the  period  of  pre- 
scription, cannot  be  interfered  with.  Other  indi- 
▼idiials  living  in  Acton,  who  have  no  prescriptive 
right,  have  done  so,  according  to  the  evidence 
before  me,  not  nnder  any  prescriptive  right  or  any 
costom.  The  local  board,  therefore,  unless  re- 
strained, will  oontinae  to  increase  the  sewage 
flowing  into  the  West  Branch  sewer.  Then  arises 
the  inquiry,  whether  the  sewage  which  they  have 
so  caused  to  flow  into  it,  and  which  they  threaten  and 
intend  to  cause  in  future  to  flow  into  it,  is  sewage 
which  the^  are  entitled  to  require  the  plaintiff 
board  to  dispose  of.  Now  it  has  been  argued  that, 
under  the  Act  of  1855,  the  board  was  ooond  to 
dispose  of  this  sewage.  I  say  nothing  with  regard 
to  sewage  existing  in  the  year  1855.  1  say  nothing 
with  regard  to  sewage  flowing  from  houses  as  to 
which  there  is  any  question  of  prescriptive  right; 
but  I  am  unable  to  find  anything  in  the  statute 
which  casts  upon  the  plaintiffs  the  burden  of  dis- 
posing of  such  sewage  as  the  inhabitants  of  Acton 
may  think  fit  to  create  by  building  houses  after 
the  Act  of  1855.  It  is  all  the  more  important 
because  the  Legislature  has  thrown  upon  the 
plaintiffs  the  burden  of  disposing  of  all  the  sewage 
within  their  district,  and  of  preventing  its  flowing 
into  the  Thames.  If,  therefore,  up  to  1855  the 
defendants  had  no  right  to  throw  their  drainage 
into  this  sewer,  and  have  the  right  to  do  so  by 
force  of  the  Act,  the  result  is  that  they  have 
the  right  to  put  their  sewage  in  the  position  which 
oasts  the  burden  on  the  plaintiffs  of  preventins  its 
going  into  the  Thames.  Now  what  the  plaintiffs 
have  done  is  this :  they  have,  in  pursuance  of 
their  duty,  intercepted  the  brook  in  question  at 
two  points— it  is  needless  to  go  into  the  details 
and  character  of  the  works — but  the  effect  of  those 
interceptions  has  been  to  carry,  as  far  as  they  can, 
the  whole  of  the  sewage  of  the  East  and  West 
Branches  parallel  to  the  Thames,  and  to  carry  all 
the  storm  water  which  they  can  in  the  same 
direction,  leaving  only  the  surplus  storm  water  to 
flow  into  the  Thames.  There  is  plainly,  therefore, 
an  increased  burden  thrown  upon  the  plaintiffs  by 
every  increase  of  sewage  passing  into  this  brook. 
I  have  already  said  it  appears  to  me  that  there  is 
nothing  in  the  statute  which  throws  on  the 
plaintiffs  any  such  increased  burden.  It  has  been 
said  that,  if  the  Act  of  1855  did  not  authorise  this, 
the  Act  of  1848,  or  the  Act  of  1858,  or  the  Act  of 
1875,  under  which  the  defendants  have  been  con* 
stituted  or  act,  authorises  them  to  do  so.  In  my 
judgment  there  is  no  justification  for  such  a  con- 
tention. I  consider  it  well  established  that  boards 
of  health  are  bound  to  perform  their  statutory 
duties  without  injury  to  their  neighbours.  They 
oannot  create  a  nuisance  affecting  a  neighbour ; 
they  cannot,  in  my  judgment,  cast  upon  a  neigh- 
bour a  greater  burden  than  he  is  bound  ^o  bear.  I 
am  therefore  driven  to  this  inquiry:  Irrespec- 
tive of  statute,  can  the  owner  of  land  on  the  higher 
part  of  a  stream  cast  upon  the  owner  of  land  on 
the  lower  part  of  a  stream  the  burden  of  disposing 
of  a  greater  amount  of  sewage  than  by  prescription 
has  flowed  into  it  ?  That  point  appears  to  me  u) 
have  been  decided  by  the  Lords  Justices  in  the  case 
of  the  Metropolitan  Board  of  Works  v.  The  London 
and  Norths  Western  Railway  Oompany  (44  L.  T.  Bep. 
N.S.  270 ;  17  Oh.  Div.  246-249).  James,  L. J. 
said :  "On  the  facts  it  is  quite  clear  there  were  no 
such  prescriptive  rights  as  were  allejied.  If  a  man 
has  an  artificial  drain  or  sewer  by  which  he  drains 


anything,  either  water  or  sewage,  into  his  neigh* 
hour's  land,  he  cannot  use  that  diain  so  as  to  drain 
another  close  or  another  house.  It  seems  to  me 
impossible  to  suppose  that  there  is  anything  in  the 
English  law  to  say  that  a  man  has  the  right  to 
pour  in  as  much  sewage  water  as  can  come  from 
anywhere,  limited  only  by  the  size  of  the  par- 
ticular drain."  Ootton,  L.J.  expressed  the  same 
view.  He  said :  "  There  is  no  authority  given  by 
the  Act  to  do  it " — that  is,  to  increase  the  sewage 
— "  and  according  to  the  general  law  they  have  no 
right  to  throw  any  burden  on  their  neighboors, 
unless  by  contract,  which  in  this  case  does  not 
exist,  or  by  long  user ;  that  is  to  say,  by  preBcnp- 
tion,  which  does  not  exist  here.  In  my  opinion 
the  plaintiffs  are  right  and  the  appeal  must  be 
dismissed."  Lush,  L.J.  entirely  agreed  with  that 
decision.  The  plaintiffs,  therefore,  are  right,  in 
my  judgment,  in  saying  that  they  are  not  liable 
to  any  greater  burden  of  sewage  than  that  of 
those  persons  who  have  a  prescriptive  right  to 
throw  it  into  the  brook.  But  then  arises  this 
point :  the  plaintiffs  have  not  shown  to  me  any 
substantial  damage  resulting  from  an  increase  of 
tbe  sewage  thrown  into  the  West  Brook  or  the  East 
Brook.  According  to  the  evidence  of  Sir  Joseph 
Bazalgette,  the  real  annoyance  and  burden  of 
which  the  plaintiffs  complain  is  that,  by  reason  of 
the  foul  state  of  the  brook,  they  have  been  bound 
to  cover  it  over,  and  that  by  reason  of  the  storm- 
water,  collected  in  Acton  district,  flowing  along 
the  intercepted  sewer,  the  plaintiffs'  pumping 
operations  are  burdened,  ana  at  certain  times 
overtaxed.  I  have,  therefore,  to  inquire  whether 
in  this  case  there  has  been  such  substantial  damage 
proved,  where  the  right  is  involved,  that  I  ought 
to  grant  an  injunction.  In  many  cases  I  probably 
should  think  myself  not  bound  to  grant  an  in- 
junction ;  bat,  in  the  present  case,  I  confess  myself 
bound  to  do  so,  and  for  this  reason — that  not  only 
do  the  defendants  insist  on  their  right  to  maintain 
the  sewer  that  they  have  already  caused  to  be 
constructed,  bat  they  insist  upon  a  right  in  future 
to  construct  other  drains  which  they  say  they  are 
authorised  to  do  by  the  prescriptive  title  of  the 
inhabitants  of  the  district  over  which  they 
preside.  It  appears  to  me,  therefore,  that  thev 
insist,  not  only  on  maintaining  the  wrong  which 
they  have  committed,  but  they  insist  on  a  right  to 
do  an  increased  wrong  in  future.  That  is,  in  my 
judgment,  a  circumstance  which  I  must  have 
regard  to,  and  I  think  that  compels  me  to  grant 
an  injunction.  I  therefore  must  pronounce  an 
injunction,  restraining  "  the  defendants,  thw 
servants  and  agents,  from  causing  er  authorising 
any  sewage  or  drainage,  or  other  foul  or  exore- 
roentitious  matter,  to  flow,  or  pass,  or  be  poured 
or  discharged  by  or  through  Stamford  Brook, 
West  Branch,  or  otherwise  either  directly  or  in- 
directly into  the  metropolitan  main  drainage 
system,  or  any  sewer  vested  in  the  plaintiffs."  In 
other  words,  I  grant  an  injunction  according  to 
the  second  claim,  omitting  the  words  **  permitting 
or."  The  plaintiffs  ask  for  a  further  injunction. 
They  have  asked  me  to  restrain  the  defendants 
from  permitting  sewage  to  pass  into  the  West 
Branch,  through  any  sewers  or  drains  constructed 
or  authorised  by  tbe  defendants  after  the  notice 
in  1876.  In  my  opinion,  I  ought  not  to  grant  any 
such  injunction.  It  appears  to  me  that  the 
plaintiffs  have  not  been  over  diligent  or  over 
active  in  the  assertion  of  their  rights.   They  must 
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have  known,  I  think,  some  time  before  1876,  that 
the  local  board  was  carrying  on  operations.  They 
followed  up  their  notice  by  an  action  begun  some 
eight  months  afterwards,  and  their  action,  having 
begun  in  1877,  has  not  been  brought  on  for  trial 
until  a  few  days  ago.  The  reason  given  is,  that 
the  plaintiffs  preferred  to  wait  the  decision  of  the 
oafie  pending  oetween  themselves  and  the  London 
and  North-Western  Railway  Company.  It  is  quite 
tme  that  the  defendants  might  have  driven  the 
plaintiffs  on.  In  a  general  way,  the  court  looks 
at  things  as  they  stood  at  the  date  of  the  writ ; 
but,  in  the  present  case,  to  grant  the  injunction 
asked  for  would  have  been  attended  with  most 
serious  consequences,  because  it  would  require  the 
defendants  to  stop  up  all  drains  or  sewers  which 
have  been  made  ht)m  houses  in  Acton  ever  since 
Nov.  1876.  Those  houses,  according  to  the 
evidence  before  me,  are  very  numerous,  and  it 
appears  to  me,  on  the  balance  of  convenience  and 
inconvenience,  and  bearing  in  mind  that  there 
is  no  substantial  damage  shown  to  have  accrued 
to  the  plaintiffs,  that  I  should  be  doing  wrong  in 
granting  such  an  ini unction.  Further  than  that, 
I  am  by  no  means  clear  that  the  defendants  have 
the  power  to  stop  up  a  drain  which  they  have 
once  anthorised  and  directed.  I  observe  that  the 
Master  of  the  Bolls  expressed  that  view  in  the 
cane  of  The  Attomey-Qeneral  v.  The  Ouardians  of 
the  Poor  of  the  Union  of  Dorking  (uhi  8up.). 
Therefore,  on  that  ground  also  I  should  hesitate 
very  long  before  I  granted  the  injunction  which 
is  sought  on  that  part  of  the  case.  [His  Lordship 
then  dealt  with  the  alleged  acquiescence  on  the 
part  of  the  plaintiffs,  holding  that  the  objection 
failed.] 

Solicitor  for  informant  and  plaintiffs,  B.  Ward. 
Solicitors    for   the   defendants,    Hemeley    and 
Hemiley. 

QUEEN'S  BENCH  DIYISION. 

Tue8day,  Nov.  28, 1882. 

(Before  Lord  Coleridge^  C.J.  and  Stephen,  J.) 

Lakq&ish  (app.) ;  Abcheb  (resp.) .  (a) 

Vagrant  Act  Amendment  Act  1873 — Gaming — 
Railway  carriage — Open  place  to  which  public 
have  access, 

A  railway  carriage,  when  being  used  for  the  con- 
veyance of  passengers  on  the  line,  is  "  an  open 
filace  to  which  the  public  have,  or  are  permitted 
to  have,  access  "  wUhin  the  meaning  of  sect,  3  of 
the  Vagrant  Act  Amendment  Act  1873. 

The  respondent  and  other  oersons  were  found 
]^laying  a  game,  hnoion  as  tne  "  threccard  trick," 
in  a  railway  carriage  which  was  conveying  pas- 
sengers on  the  London  and  South-Western  Bail- 
way  Company*s  line. 

Held  (reversing  the  decision  of  the  magistrate),  that 
(he  respondent  ought  to  have  been  convicted. 

The  words  "  open  place  to  which  the  public  have,  or 
are  permitted  to  have,  access,**  are  not  confined 
to  those  places  to  xohich  the  access  is  uncondi- 
tional. 

This  was  a  case  stated  by  one  of  the  metropolitan 
police  magistrates  under  sect.  33  of  the  Summary 
Jurisdiction  Act  1879  t42  &  43  Vict.  c.  49). 

A  complaint  was  preferred  at  the  police-court 
by  the  appellant  against  the  respondent,  under  the 
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5  Qeo.  4,*c.  83,  s.  4»  entitled  "An  Act  for  the 

Punishment  of  Idle  and  Disorderly  Persons  and 

Bogues  and  Vagabonds."    Sect.  4  of  that  Act 

provides  that 

Every  person  ....  playing  or  bettdnff  in  any  street, 
road,  highway,  or  other  open  and  pnbiio  plaoe,  at  or  with 
any  table  or  instrument  of  framing,  at  any  £^ame  or  pre- 
tended game  of  chance  ....  shall  be  deemed  a  rogae 
and  vagabond  witiiin  the  meaning  of  the  Act  ....  and 
apon  conviction  shall  be  liable  to  be  kept  to  hard  labour 
for  any  time  not  exceeding  three  calendar  months. 

The  respondent.  Archer,  in  company  with  two 
other  men,  entered  a  first-class  carriage  at  the 
Waterloo  Terminus  of  the  London  and  South- 
Western  Railway  Oompsny. 

The  respondent  and  the  two  other  men,  while 
the  train  in  which  they  were  travelling  was  on  its 
journey  from  Waterloo  to  Sunbury  Station,  com- 
menced playing  a  game  which  is  commonly  known 
as  the  "  three-card  trick." 

Two  other  passengers  were  travelling  in  the 
same  compartment,  and  both  were  induced  to  join 
in  the  game.  One  of  them  lost  his  money  at  this 
game. 

The  respondent  was  then  charged  before  one  of 
the  metropolitan  police  magistrates  with  gaming 
in  an  open  and  public  place.  The  magistrate  dis- 
missed the  charge. 

The  question  for  the  opinion  of  the  court  was, 
whether  such  railway  carriage,  being  on  its 
journey  and  then  being  used  for  the  conveyance  of 
passengers,  was  or  was  not  an  open  and  public 
plaoe,  or  an  open  place  to  which  the  public  have, 
or  are  permitted  to  have,  access  within  the 
meaning  of  the  36  &  37  Vict.  c.  38,  s.  3. 

Sect.  3  provides : 

Eveiy  person  playing  or  betting  byway  of  wagering  or 
gaming,  in  any  street,  road,  highway,  or  other  open  and 
public  place,  or  in  any  open  place  to  which  the  public 
nave,  or  are  permitted  to  have,  access,  at  or  with  any 
table  or  ins^ument  of  gaming,  or  any  coin,  card,  token, 
or  other  article  used  as  an  instrument  or  means  of 
such  wagering  or  gaming,  at  any  game  or  pretended  g|ame 
of  chance,  shall  be  deemed  a  rogue  and  vagabond  within 
the  true  intent  and  meaning  of  the  recited  Act,  and  as 
such  may  be  convicted  and  punished  under  the  provisions 
of  that  Act,  or  in  the  discretion  of  the  justice  or  justices 
trying  the  case,  in  lieu  of  such  punishment,  by  a  penalty 
for  the  first  offence  not  exceeding  forty  shiUings,  and  for 
the  second  and  any  subsequent  offenoe  not  exceeding 
five  pounds. 

Danckwerts,  for  the  appellant. — In  the  case  of 
Be  Fteestone,  1  H.  &  N.  93,  which  was  a  convic- 
tion under  5  Geo.  4,  c.  83,  s.  4,  for  unlawfully 
playing  (at  the  three-card  trick)  in  a  certain  open 
and  public  place,  to  wit,  in  a  third-class  carriage 
on  the  London  Brighton  and  South  Coast  Rail- 
way. Although  the  conviction  was  quashed, 
the  learned  judges  thought  that  if  it  had  been 
alleged  that  the  carriage  was  then  and  there 
running  and  being  used  for  the  conveyance  of 
passengers  on  the  line,  the  conviction  would  have 
been  good.  The  Act  of  Geo.  4  has  been  extended 
by  the  36  &  37  Vict.  c.  38.  In  Beg.  v.  Holmes  (22 
L.  J.  122,  M.  0.)  an  omnibus,  whilst  conveying 
passengers  from  one  place  to  another,  was  held  to 
be  a  public  place  within  the  meaning  of  the 
statute  14  &  15  Vict.  c.  100,  and  a  conviction  under 
that  for  an  indecent  exposure  of  the  person  was 
held  to  be  good. 

Woodgate,  for  the  respondent. — ^The  36  &  37  Vict, 
c.  38,  s.  3,  refers  to  an  open  and  public  place  to 
which  the  public  have,  or  are  permitted  to  have, 
access.    This,  it  is  contended,  must  be  limited  to 
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places  to  which  the  pablio  ha^e  an  absolate  and  nn* 
restrioted  right  of  aooess.  Here  access  to  the 
railway  carriage  ooald  only  be  obtained  npon  pay- 
ment of  the  fare  demanded  by  the  railway  com- 
pany for  travelling  on  their  line. 

Lord  Golbbidgb,  G.J. — I  am  of  opinion  that 
the  decision  of  the  magistrate  was  wrong  in  law, 
and  that  he  oaght  to  have  convicted  the  respon- 
dent. We  have  to  construe  a  section  of  an  Act 
of  Parliament  that  most  probably  was  drawn 
without  this  qaestion  of  a  railway  carriage  being 
present  to  the  mind  of  the  draughtsman.  Now 
the  section  provides,  that  if  any  person  is  found 
pUyiog  or  betting  in  any  street  ...  or  other 
open  and  public  place,  or  in  any  open  place  to  which 
the  public  have,  or  are  permitted  to  have,  access, 
with  any  card  ...  he  shall  be  deemed  a  rogue 
and  vagabond,  &o.  In  this  case  the  respondent, 
with  two  other  persons,  were  playing  by  way  of 
wagering  or  gaming,  in  a  first-class  railway  carriage 
that  was  travelling  on  the  London  and  South- 
western Bailway  Company's  line.  Is  a  railway 
carriage,  under  such  circumstances,  an  **  open 
place  within  the  meaning  of  the  Act  P  I  am  of 
opinion  that  it  is,  and  that  the  words  of  the  section 
admit  of  such  an  interpretation.  An  omnibus 
whilst  conveying  passengers  was  expressly  held 
by  the  Court  for  Consideration  of  Crown  Cases 
Beserved,  in  Beg,  v.  Holmes  (22  L.  J.  122,  M.  C.) 
to  be  a  public  place  within  the  meaning  of  the 
14  &  15  Yict.  c.  100.  In  Ex  parte  Freestone 
(1  H.  So  N.  93)  the  court  seemed  to  think  that  if  the 
railway  carriage  had  been  in  use  on  the  railway  the 
conviction  would  have  been  good.  That  case 
strongly  supports,  if  indeed  it  does  not  directly 
determme,  our  dedsion.  The  word  "  open  "in 
the  statute  means  open  to  the  public,  and  not,  of 
course,  open  to  the  sky.  Then  it  was  argued,  on 
behalf  of  the  respondent,  that  it  must  be  a  place 
to  which  the  public  have  an  absolute  and  uncon- 
ditional right  of  aooees  without  payment,  or  other 
special  permission;  and  hence  that  a  railway 
oarriag^e  cannot  be  an  *'  open  place,"  as  no  one  can 
enter  it  without  paying  his  fare.  I  confess 
I  cannot  assent  to  that  argument.  A  railway 
company  cannot  exclude  anyone  for  whom  there 
is  room,  and  who  is  willing  to  pay  his  fare,  though 
they  cannot,  of  course,  take  more  in  one  carriage 
than  that  is  capable  of  holding.  It  seems  to  me, 
therefore,  that  a  railway  carriage  while  travelling 
on  the  line  must  come  within  the  words  "  open 
place  to  which  the  public  are  permitted  to  have 
access." 

Stephbn,  J. — I  am  entirely  of  the  same  opinion. 
I  do  not  think  Mr.  Woodgate  dealt  with  the  case 
of  Ex  parte  Freestone  at  all.  Though  it  may  not 
decide  this  point,  it  clearly  contains  a  very  strong 
expression  of  opinion  on  it.  I  fail  to  find  anything 
in  the  statute  to  the  effect  that  the  accsss  must  be 
an  unconditional  access.  The  magistrate  ought 
certainly  to  have  convicted  the  respondent. 

Decision  reversed. 

Solicitor  for  the  appellant,  Solicitor  to  the 
Treasury. 

Solicitor  for  the  respondent,  B.  Biale. 


COURT   OF    APPEAL. 


sirrmGS  at  Westminster 

April  26,  28,  and  29, 1882. 

(Before  Jbssbl,  M.B.,  B&btt  and  Cotton,  L.JJ.) 

Bbo.   on    the    Prosecution   of    Hbb   Majbstt's 

T&BA8T7BT  V.  ThB  MaTOK,  Ac,  01  THB  BOBOUGH 

OP  Maidbnhbad,  ahd  Mob&ib,  Treasurer  of  the 
Borough,  (a) 

AFPBAL  PBOM  THB  QUBBN*8  BBNCH  DIVISIOV. 

Corrupt  Practices  {Municipal  Elections)  Act  1872 
(35  j-  36  Vict,  c.  60).  ss,  14, 19,  20,  2&-'Eleetion 
court — Expenses  of  court — Oourt  of  record — 
Order  as  to  eosts-^Liahility  of  horou^h — Oerti' 
ficaie  of  Commissioners  of  Treasury — Mar^da- 
mus. 

By  the  Corrupt  Practices  {Municipal  Elections] 
Act  1872  (35  <$-  36  Vict.  e.  60),  s.  14,  suh-sed.  I, 
petitions  under  the  Act  shiiU  he  tried  by  a 
oarrister ;  and  by  suh-sect,  5  the  court  has,  for 
ihe  purposes  of  the  trial  of  a  petition,  the  same 
powers  and  privileges  as  a  judge  on  the  trial  of 
an  election  petition. 

By  sect.  19  the  costs  of  the  petiiion  and  proceedings 
consequent  thereon  shall  he  defrayed  hy  tfcs 
parties  to  ihe  petition  in  such  manner  and  in 
such  proportions  as  the  court  may  determine. 

By  sect,  20  the  expenses  of  the  reception  and 
holding  of  ihe  court  upon  the  trial  of  a  petition 
are  to  oe  paid  hy  the  trecksurer  of  the  borough  out 
of  the  borough  fund  or  rale. 

By  sect,  22  the  remuneration  and  allowances  to  he 
paid  to  the  barrister  and  to  any  officers,  derhs, 
or  shorthatul  writers  employed  are  to  he  paid  by 
ihe  Commissioners  oj  the  Treasury^  and  are  to 
be  repaid  to  them  on  their  certificate  by  the 
treasurer  of  the  borough;  biU  the  court  may 
order  thai  the  whole  or  part  of  such  remuneralion 
and  allowances,  or  the  whole  or  part  of  the  ex* 
penses  incurred  hy  the  town  clerk  for  receiving 
,  the  courtt  shall  be  repaid  to  the  commissioners 
or  to  the  town  clerk  by  the  petitioner,  or  by  the 
respondent. 

On  the  11th  March  1875,  at  the  hearing  of  a  petiiion 
under  this  Act,  the  barrister  made  an  order 
under  sect.  19  directing  that  the  costs  of  the 
petition  and  proceedings  in  court  should  be  paid 
by  the  respondents.  No  order  was  then  made 
as  to  the  expenses  of  the  court,  which  are  prO' 
vided  for  by  sect.  22.  The  Commissioners  of 
ihe  Treaswry  paid  the  expenses  of  the  court,  and 
in  Aug,  1875  they  certiiied  io  the  treasurer  of 
the  borough  that  such  payments  had  been  made, 
and  required  him  to  repay  the  amount.  On  the 
27th  Sept.  1875  the  barrister  who  tried  the  peti- 
tion wrote  io  the  Commissioners  of  the  Treasury 
stating  that  it  was  always  his  intention  to  vieU 
upon  one  of  the  respondents  the  costs  relating 
and  belonging  to  the  inquiry,  ar^  thai  he  said  so 
in  giving  judgment,  l^hereupon  the  commissioners 
witJidrew  their  orders  on  the  treasurer  of  the 
borough  for  vayment  of  the  sums  which  they  had 
advanced.  On  the  isih  Oct.  the  barrister  made  an 
order  on  the  same  respondent  to  pay  to  the  town 
clerk  the  expenses  incurred  by  him  for  receiving 
the  court.  The  Commissioners  of  the  TrecLSury 
having  afterwards  come  io  the  condueion  that  the 
expenses  under  sect.   22  must  be  home  hy  the 
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tnasurer  of  the  borough,  on  the  Sih  June  1876 
ikey  ismed  afresh  ceriifietUe  requiring  payment 
within  fourteen  days,  and  afterwards  obtained 
a  mandamus  requiring  payment. 

Issues  were  joined  on  the  return  to  the  mandamus, 
and  at  the  trial  the  jury  found  that  there  was 
sufficient  evidence  that  the  barrister  did  order 
ike  whole  of  the  costs  to  be  paid  by  the  respon" 
dent  and  not  by  the  borough.  A  verdict  ha/ifing 
been  entered  for  the  prosecution  subject  to  a 
special  case : 

HM,  that  the  court  of  the  barrister  who  tried  the 
petition  was  a  court  of  record,  and  the  record 
was  the  order  drawn  up  by  the  registrar  and 
signed  by  the  barrister,  and  this  record  could 
not  be  amended  by  the  Court  of  Appeal,  and 
ootdd  not  be  varied  by  evidence  of  what  the  bar- 
rister  said  in  giving  judgment ;  that  any  subsC' 
auent  orders  dealing  with  costs  were  invalid, 
because  the  barrister  was  functus  officio  when  they 
were  made,  and  therefore  no  valid  order  had  been 
made  that  the  respondent  should  pay  the  expenses 
provided  for  by  sect,  22,  and  the  treasurer  of  the 
borough  was  liable. 

Eeld,  also,  that  the  certificate  of  the  Oommissioners 
of  ihe  Treasury  W€U  not  an  order  or  judgment 
but  a  ministerial  act,  and  therefore  they  had 
power  to  cancel  their  first  ceriificaie  and  after^ 
wards  issue  another,  and  a  mandamus  ought  to 
issue. 

Judgment  of  the  Queen*s  Bench  Division  affirmed. 

1^8  was  an  appeal  from  the  jadgment  of  a 
diviaional  oonrt  on  a  speoial  case  stated  ander  an 
order  made  by  consent  at  the  trial  of  issaes  of 
&ct  before  Mellor,  J.  and  a  special  jury. 

The  qaestion  for  the  opinion  of  the  court  was, 
whether  the  prosecutors  or  the  defendants,  or 
either  of  the  defendants,  were  entitled  to  judg- 
ment, and  if  the  prosecutors  then  for  what 
amount. 

The  following  statement  of  the  facts  contained 
in  the  special  case  is  taken  from  the  judgment  of 
Pollock,  B.  in  the  Diyisional  Court. 

A  petition  haying  been  presented  agatnst  the 
return  of  three  town  councillors  of  the  borough 
of  Maidenhead,  it  was  tried  before  Mr.  Coleman, 
the  barrister  duly  appointed  under  the  provisions 
of  the  Corrupt  Practices  (Municipal  Elections)  Act 
1872,  in  March  1875.  The  inquiry  lasted  for  nine 
days,  during  which  expenses  were  properly  in- 
curred for  providing  accommodation  for  holding 
and  receiving  the  Election  Court,  and  also  for 
the  payment  of  the  barrister,  his  registrar  and 
clerk,  a  shorthand  writer,  and  for  fees  due  to  the 
master  of  the  Court  of  Common  Pleas.  On  the 
Uth  March  1875  the  barrister  made  an  order 
under  sect.  19  of  the  said  Act,  directing  that  the 
costs,  charges,  and  expenses  of  the  netition  and 
proceedings  in  court  by  the  parties  thereto  should 
be  paid  by  the  respondents  in  equal  shares.  With 
respect,  however,  to  the  expenses  of  the  court, 
which  are  provided  for  by  sect.  22,  and  which  form 
the  subject-matter  nf  the  decision,  no  order  was 
then  made  by  the  barrister,  although,  as  appears 
by  a  letter  subsequently  written  by  him,  it  was  his 
intention  to  visit  upon  one  of  the  respondents 
these  costs,  and  he  expressed  this  intention  orally 
in  giving  judgment  upon  the  case. 

The  expenses  of  the  court  being  thus  unpro- 
vided for,   the  Commissioners  of  the  Treasury 


paid  them  to  the  barrister  and  other  persons 
entitled,  and  by  two  certificates  dated  respectively 
the  2nd  and  25th  Aug.  1875,  they  certified  to  the 
defendant  Morris,  as  treasurer  of  the  borough  of 
Maidenhead,  that  such  payments  had  been  made, 
and  required  him  as  such  treasurer  to  repay  to 
them  the  amount  thereof  out  of  the  borough  fund 
or  rates.  At  this  time  the  borough  fund  was 
overdrawn  to  a  large  amount,  and  no  property  was 
then  or  since  available  to  meet  the  demand.  On 
the  6th  Aug.  1875  a  borough  rate  at  6d.  in  the 
pound  was  made  to  meet  the  claim,  and  this 
was  collected  from  persons  liable  to  be  rated  in 
the  borough. 

Subsequently  to  this  a  correspondence  took 
place  between  the  Commissioners  of  the  Treasury 
and  Mr.  Morris,  as  town  clerk,  whence  it  appears 
that  the  attention  of  the  Commissioners  of  the 
Treasury  was  called  to  the  judgment  delivered  by 
the  barrister  at  the  close  of  the  petition,  which 
declared  the  respondent  guilty  of  personal  bribery, 
and  ordered  him  to  pay  the  costs  of  the  inquiry ; 
and  thereupon  the  oommissioners  communicated 
with  the  barrister,  who  on  the  27th  Sept.  wrote  in 
reply  that  it  had  always  been  his  intention  to 
visit  upon  Mr.  Dawson,  the  respondent,  the  costs 
relating  to  and  belonging  to  the  inquiry,  and  that 
he  had  said  so  in  giving  judgment.  On  receipt 
of  this  letter,  the  commissioners  withdrew  their 
two  orders  upon  the  defendant  for  repayment  of 
the  sums  which  they  had  advanced,  and  in- 
structed their  solicitors  to  proceed  against  the 
respondent  Dawson  for  the  amount.  Before,  how- 
ever, these  proceedings  commenced,  the  com- 
missioners received  from  the  prescribed  ofiioer 
under  the  Act  a  copy  of  an  order  made  by  Mr. 
Coleman,  dated  the  4th  Oct.  1875,  in  the  following 
terms: 

Having  upon  the  hearing  of  the  petition  found  the  respon- 
dent William  Dawson  pertonallv  guilty  of  oormpt  prao- 
tloes  at  the  election,  I  do  order  that  the  said  respondent 
William  Dawson  do  pay  to  the  town  clerk  the  expenses 
incnnred  by  him  for  receiving  the  oonrt  under  the  pro- 
visions of  the  above-mentionM  Act. 

On  the  9th  Dec.  1875  the  commissioners  wrote 
to  the  defendant  Morris  calling  his  attention  to 
the  fact  that  the  order  related  solely  to  the  expenses 
incurred  by  the  town  clerk  in  receiving  the  court 
under  sect.  20,  and  made  no  mention  of  the  sums 
advanced  by  the  commissioners  under  sect.  22, 
and  stating  that  they  were  advised  that,  even  if  it 
was  the  intention  of  the  barrister  that  the  whole 
costs  of  the  inquiry  should  be  borne  by  the  respon- 
dent, it  was  not  then  competent  to  him  to  make 
such  an  order,  inasmuch  as  he  was  functus  officio, 
and  that  the  remuneration  and  allowances  under 
seot.  22  must  be  borne  by  the  treasurer  of  the 
borough.  In  reply  to  this,  on  the  20th  Deo.,  the 
town  clerk  wrote  to  the  commissioners  stating 
that  uDon  the  withdrawal  of  their  first  order  the 
town  council  had  abandoned  the  rate,  and  had 
ordered  the  sums  collected  to  be  returned  to  the 
ratepayers,  which  had  been  done.  On  the  8th 
June  1876  the  Commissioners  of  the  Treasury 
issued  a  fresh  certificate  by  which  they  required 
the  treasurer  of  the  borough  to  repay  out  of  the 
borough  fund  or  rates,  within  fourteen  days,  the 
sums  advanced  by  them  for  the  costs  in  question, 
and  this  amount  not  being  paid  they  applied  to 
the  court  for  a  mandamus  ordering  the  defen- 
dants to  pay  it  forthwith.  The  defendants  in  their 
return  to  this  mandamus  set  forth  the  above  facts. 
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and  issneR  both  in  law  and  fact  having  been  joined, 
the  case  came  on  for  trial  before  Mellor,  J. 

At  the  trial  evidence  was  tendered  on  behalf  of 
the  defendants  in  addition  to  the  documents, 
to  show  that  the  barrister  did  in  delivering 
judgment  on  the  10th  March  1875,  orally  order 
that  the  expenses  of  receiving  the  court,  and 
also  the  allowances,  remunerations,  and  expenses 
to  be  paid  to  the  barrister  for  his  services 
in  respect  of  the  trial  of  the  said  petition,  and 
to  the  officers  and  clerks  and  others  employed 
under  the  provisions  of  the  Act  should  be  borne 
and  paid  by  the  said  William  Dawson,  and  should 
be  repaid  to  the  said  Lords  Commissioners  by  him, 
and  not  by  the  defendants.  The  said  evidence 
was  objected  to  on  the  part  of  the  prosecution, 
but  was  admitted  by  the  learned  judge,  subject  to 
such  objection.  Oral  evidence  was  thereupon 
given  both  by  the  prosecutors  and  by  the  defen* 
dants.  The  question  of  the  admissibility  of  this 
oral  evidence  was  reserved  for  the  opinion  of  the 
court. 

On  behalf  of  the  defendants,  it  was  farther 
sought  to  put  in  as  evidence  a  letter  written  by 
Mr.  Coleman  to  the  commissioners.  On  objection 
being  made  by  the  prosecution  to  the  reception  of 
the  same,  the  learned  judge  ruled  that  it  was  in- 
admissible, and  it  was  accordingly  excluded.  The 
letter  was,  however,  inserted  by  consent  in  the 
special  case,  but  subject  to  the  question  of  its 
admissibility,  and  if  admissible  for  any  purpose  it 
is  to  be  among  the  facts  submitted  to  the  con- 
sideration of  the  court.     It  is  as  follows  : 

fiedoar,  Yorkahire,  29th  Sept.  1875. 

Sir, — ^I  have  the  honour  to  acknowledge  the  reoeipt  of 
your  letter  14,422.  It  was  always  my  intention  to  visit 
upon  Mr.  Dawson  the  oosts  relating  and  belonging  to  tiie 
inquiry.    I  said  so  in  giving  judgment. 

Dawson  was  proved  to  nave  been  guilty  to  my  satis- 
f  aotion  of  personal  bribery,  and  I  thought  that  the  rate- 
payers of  Maidenhead  ought  not  to  be  asked  to  pay  the 
expenses  of  an  inquiry  brought  about  by  reason  of  his 
having  done  so. 

Mr.  Lush,  my  registrar,  is  now  in  London,  and  will 
take  any  further  steps,  if  any,  whioh  may  be  required  in 
the  matter. — I  have  the  honour  to  remain,  Sir,  your  most 
obedient  servant,  Chablss  J.  Coleman. 

William  Law,  Esq. 

At  the  conclusion  of  the  trial  the  learned  judge 
left  the  following  question  to  the  jury :  **  Was 
there  a  direction  that  those  costs  which  are  in- 
cluded in  and  are  incident  to  the  inquiry,  namely, 
the  remuneration,  costs  of  the  judge,  officers,  and 
so  on,  as  well  as  the  town  clerk's  costs,  should 
be  paid  by  Mr.  Dawson  P" 

To  this  question  the  jury  returned  answer  as 
follows:  "The  jury  is  of  opinion  that  there  is 
sufficient  evidence  that  Mr.  Coleman  did  order  the 
whole  of  the  ccsts  to  be  paid  by  Mr.  Dawson,  and 
not  by  the  borough  of  Maidenhead." 

ThA  learned  ludge,  however,  directed  that  a 
verdict  should  be  entered  for  the  Crown  for 
damages  3762.  18ff.  10(2.  and  40«.  costs,  subject  to 
the  opinion  of  the  court  upon  a  special  case,  it 
being  agreed  that  the  court  should  give  judgment 
upon  the  demurrers  raised  on  the  pleadings  as 
well  as  on  the  special  case. 

The  Divisional  Court  were  divided  in  opinion  ; 
Lord  Coleridge,  C.J.,  and  Pollock,  B.  held  that  the 
prosecutors  were  entitled  to  succeed,  Manisty,  J. 
dissenting. 

Judgment  was  accordingly  given  for  the  prose- 
cutors for  3762.  18».  lOd.,  and  for  a  peremptory 
mandamus. 


From  this  judgment,  which  is  reported  8  Q.  B. 
Div.  339,  the  deiendantb  now  appealed. 

The  following  are  the  provisions  of  the  Corrupt 
Practices  (Municii>al  Elections)  Ace  1872  (35  &  36 
Yict.  c.  60),  on  which  the  decision  mainly  turned : 

Seot.  22.  The  remuneration  and  allowances  to  be  paid 
to  a  barrister  for  his  services  in  respect  of  the  trial  of  a 
petition,  and  to  any  officers,  clerks,  or  shorthand  writers 
employed  under  the  provisions  of  this  Act,  shall  be  fixed 
by  a  scale  which  shall  be  made  and  may  be  varied  frcnn 
thne  to  time  by  the  election  judges  on  the  iota  for  the 
trial  of  election  petitions  under  the  provisions  of  the 
Parliamentary  Elections  Act  1868,  with  the  approval  of 
the  Comnussioners  of  Her  Majesty's  Treasuzy,  or  any 
two  or  more  of  them,  and  the  amount  of  any  snoh  re- 
muneration and  allowances  shall  be  paid  hj  the  said 
commissioners,  and  shall  be  repaid  to  the  said  commis- 
sioners on  their  certificate,  by  the  treasurer  of  the 
borough  to  whioh  the  petition  relates,  out  of  the  borough 
fund  or  rate. 

Provided  that  the  court  at  its  discretion  may  order 
that  tiie  whole  or  any  part  of  such  remuneration  and 
allowances,  or  the  whole  or  any  part  of  the  expenses 
incurred  by  a  town  clerk  for  receiving  the  court  under 
the  provisions  of  this  Act,  shall  be  rei>aid  to  the  said  oom- 
misBioners  or  to  the  town  clerk,  as  the  case  may  be,  in  the 
oases,  by  the  persons,  in  the  manner  following,  viz. :  (a) 
When  in  the  opinion  of  the  court  a  petition  is  frivolous 
and  vexatious,  then  by  the  petitioner ;  (&)  When  in  the 
opinion  of  the  court  a  respondent  has  been  personally 
guilty  of  corrupt  practices  at  the  election,  then  by  each 
respondent.  Ajid  any  order  so  made  for  the  repayment  of 
any  sum  by  a  petitioner  or  respondent  may  be  enforced 
in  the  same  way  as  an  order  for  payment  of  costs. 

The  other  provisions  of  the  Act  which  are 
material  are  sufficiently  referred  to  in  the  head- 
note. 

H,  Matthews t  Q.C.  and  H,  D.  Greene  for  the 
appellants. — It  is  evident  that  Mr.  Coleman 
intended  that  these  costs  should  be  paid  by  the 
respondent;  Dawson,  who  was  found  guilby  of 
personal  bribery.  The  election  court  is  not  a 
court;  of  record,  and  therefore  there  was  no 
necessity  for  the  production  of  any  written  order. 
If  this  is  not  so,  the  record  may  and  ought  to  be 
amended.  The  Commissioners  of  the  Treasury 
had  no  power  to  issue  fresh  certificates,  and  the 
certificates  being  invalid,  the  defendants  were  not 
liable  to  pay.  Owing  to  lapse  of  time,  the  rate- 
payers of  the  borough  have  changed,  and  it  is 
unjust  that  the  present  ratepayers  should  now  be 
made  to  pay.  Where  there  has  been  such  a  long 
dela^  a  mandamus  ought  not,  as  a  matter  of  dis- 
cretion, to  be  granted.  The  following  authorities 
were  referred  to  in  the  course  of  the  argument : 

Fare  v.  Hartthwm,  23  W.  R.  138 ; 

Harmer  v.  Bean,  3  C.  &  K.  307 ; 

Dyson  v.  Wood,  3  B.  &  C.  449 ; 

Williams  v.  Lord  Bagot,  4  D.  &  B.  315  ; 

Melliah  v.  Richardson,  7  B.  &  C.  819 ; 

Ernest  v.  Brown,  4  Bing.  N.  C.  162  ; 

B/eg,  V.  Fall,  1  Q.  B.  636 ; 

Marianski  v.  Cairns,  1  Macq.  212,  766 ; 

Woods  V.  Beed.  2  M.  &  W.  777  ; 

Beg,  V.  Garland,  22  L.  T.  Eep.  N.  S.  160 ;  L.  Bep.  5 

Q.  B.  269  ; 
Beg.  V.  Ckurchwardens  of  TTiyan,  35L.T.  Bep.  N.  S. 

381 ;  1  App.  Cas.  611 ; 
Worthington  v.  Hulton,  13  L.  T.  Bep.  N.  S.  463;  L. 

Bep.  1 Q.  B.  63 ; 
NicoU  V.  AHen,  31  L.  J.  283,  Q.  B. 

Sir  H.  James  (A.  G.)  and  A,  L,  Smith,  for  the 
respondents,  were  not  called  on  to  address  the 
court. 

Jesssl,  M.B. — I  have  read  twice  over,  and  with 
great  care,  the  judgment  of  Pollock,  B.  in  this 
case,  which  was  agreed  to  by  the    Lord  Chief 
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Jofitioe.  The  first  questiozi  we  haye  to  decide  is 
an  important  one,  no  donbt,  not  only  with 
reference  to  this  case  bat  to  others.  It  depends 
on  two  very  short  sections  of  Acts  of  Parliament, 
which,  I  think,  are  by  no  means  diffioalt  to 
ooDstrae,  and  in  the  constraction  of  which  I 
entirely  agree  with  the  coart  below.  The  ques- 
tion is,  is  this  Commissioners'  Court  a  coart  of 
record  P  That  depends  entirely  on  the  sections. 
By  sect.  14,  snb-sect.  5,  of  the  Corrupt  Practices 
(Municipal  Elections)  Act  1872  (35  &  36  Vict.  c.  60) 
it  is  enacted  that :  *'  The  court  shall,  for  the  pur- 
poses of  the  trial  of  a  petition,  have  all  the  same 
powers  and  privileges  which  a  judge  may  have  on 
the  trial  of  an  election  petition  under  the  provi- 
sions of  the  Parliamentary  Elections  Act  1868." 
Then,  when  we  turn  to  that  Act  (31  &  32  Yict.  c. 
125),  we  see,  by  sect.  29,  "on  the  trial  of  an 
election  petition  under  this  Act  the  judge  shall, 
Bobject  to  the  provisions  of  this  Act,  have  the 
same  powers,  jurisdiction,  and  authority,  as  a 
jndgeof  one  of  the  Superior  Courts,  and  as  a  judge 
of  assise  and  Nisi  Prius,  and  the  court  held  by  him 
shall  be  a  court  of  record."  The  court,  being  a  court 
of  record,  it  has  all  the  same  powers  and  privileges. 
That  being  so,  this  municipal  election  court, 
having  all  the  privileges  of  a  parliamentary  court, 
which  is  a  court  of  record,  it  appears  to  me  to 
follow,  as  a  matter  of  clear  demonstration,  that  it 
is  a  court  of  record.  We  must  determine 
that,  therefore,  adversely  to  the  appellants. 
What  have  we  here  P  We  have  plainly  no 
record  of  any  order  that  Mr.  Dawson  shouM 
pay  the  costs.  Then  it  follows  that  the  Com- 
missioners of  the  Treasury  are  entitled  to  recover. 
But  an  issue  was  directed,  and  at  the  trial  the  jury 
found  a  very  curious  finding.  The  question  was, 
"Was  there  a  direction  that  those  costs  which 
are  included  in  and  are  incident  to  the  inquiry, 
namely,  the  remuneration,  costs  of  the  judge, 
oflSoers,  and  so  on,  as  well  as  the  town  clerk's 
costs,  should  be  paid  by  Mr.  Davvson  P"  The  jury 
answered:  "The  jury  is  of  opinion  that  there 
is  Bofficient  evidence  that  Mr.  Coleman  did  order 
the  whole  of  the  costs  to  be  paid  by  Mr.  Dawson 
and  not  by  the  borough  cf  Maidenhead."  If  that 
verdict  is  unchallenged,  it  does  appear  to  me  that 
the  jury  were  of  opinion  that  Mr.  Coleman  did  so 
order;  out  why  it  is  put  in  that  form  I  do  cot 
know.  That  is  the  substance  of  it.  Then  the  only 
question  is  whether  you  can  take  oral  evidence 
that  the  judge  said  something  more  than  appears 
in  his  order.  Of  course  the  oral  statement  of  a 
judge  of  a  court  of  record  does  not  make  that  oral 
statement  an  order ;  indeed,  it  was  not  contended 
before  us  that  you  could  admit  it  as  regards  the 
entry  of  the  judgment  Itself.  But  it  was  contended 
that  there  is  power  to  amend  a  record  in  case  of 
mistake.  Thob  view  was  confirmed  upon  a  re- 
ference to  some  very  ancient  statutes.  Then  it  was 
urged  that  the  court  ceases  to  exist  when  the 
barrister  has  made  his  certificate.  I  do  not  think 
that  quite  concludes  the  question.  It  may  be  that 
some  court  has  the  power  to  amend.  I  am  by  no 
means  prepared  to  say  that,  looking  to  the  words 
of  some  of  the  statutes,  and  looking  to  the  powers 
conferred  on  the  then  Court  of  Common  Pleas,  and 
now  transferred  to  the  High  Court,  that  the  Common 
Pleas  could  not  amend  the  record.  It  is  not  abso- 
lotelj  necessary  to  determine  that,  according  to  my 
opinion.  The  inclination  of  my  opinion  is  that  it 
coolH,  considering   the  wording  of   the  statute. 


Considering  the  fact  that  the  barrister  ceases  to 
be  the  court,  which  you  must  always  take  into 
consideration,  and  considering  the  necessity — not 
the  absolute  necessity,  but  the  reasonable 
necessity  —  there  is  that  somebody  should 
have  power  to  amend  that  record,  which  was 
erroneous,  my  impression  is  (I  do  not  wish 
finally  to  decide  it)  that  under  the  21st  section 
of  the  ^ct  (35  &  36  Yict.  c.  60)  the  Superior  Court 
can  do  it.  The  words  of  sub-sect.  5  are  these : 
"The  Superior  Court  shall,  subject  to  the  pro* 
visions  of  this  Act,  have  the  same  powers,  juris- 
diction, and  authority  with  reference  to  an  election 
petition  and  the  proceedings  thereon  as  it  would 
nave  if  the  petition  were  an  ordinary  cause  within 
its  jurisdiction."  Those  words  seem  to  me  to  be 
sufficient,  without  giving  a  final  decision  upon  it. 
I  should  not  like  to  do  that  without  having  it 
more  fully  argued.  My  present  impression  is,  that 
in  the  case  of  a  mistake  under  this  Act  the  suitor 
is  not  without  remedy.  But  whether  that  be  so 
or  not,  whether  he  has  a  remedv  by  an  application 
to  the  High  Court,  or  whether  he  has  any  remedy 
at  all,  it  is  clear  to  me  that  he  has  no  remedy  in 
the  Appeal  Court ;  it  must  be  an  original  applica- 
tion to  amend.  There  is  one  consideration  to 
show  that,  namely,  that  Mr.  Dawson  would  be  a 
necessary  party.  The  application  would  be  to 
amend  the  record  by  inserting  an  order  that  Mr. 
Dawson  should  pay  the  costs.  The  court  would 
nut  entertain  it  in  the  absence  of  notice  to  Mr. 
Dawson,  because  it  is  simply  an  application  to 
make  as  against  him  an  order  to  pay  costs  which 
up  to  that  time  he  is  not  liable  to  pay.  Besides 
that,  I  think  it  could  not  be  made  to  the  court 
below  for  the  same  reason;  it  must  be  an  indepen- 
dent application.  So  that  we  could  not  say  the 
court  below  was  wrong  in  refusing  it,  if  it  did 
refuse  it,  which  I  rather  think  it  did.  Again,  you 
could  not  make  an  appliciition  here,  if  not  mide 
to  the  court  below,  because  this  is  only  a  Court  of 
Appeal.  But  assuming  the  utmost  in  favour  of 
the  appellants,  that  they  did  make  the  application 
to  the  court  below  and  that  it  was  refused,  then  I 
am  not  at  all  sure  that  it  was  not  properly  refused, 
having  regard  to  what  is  stated  by  Pollock,  B. 
Alter  discussing  the  question,  he  says :  *'  For  us 
to  amend  by  this  mere  expression  of  intention  " — 
that  is,  the  intention  in  the  letter  of  Mr.  Coieman, 
BO  often  referred  to — ''which  is  contrary  to  the 
two  written  orders  signed  by  the  barrister,  appears 
to  me  to  be  not  only  without  precedent,  but  it 
^oes  to  destroy  the  very  wholesome  rule  that  the 
judgments  and  proceedings  of  a  court  of  record 
must  be  proved  by  the  record.  For  a  judge  to 
amend  his  own  record,  or  for  a  court  before  which 
that  record  comes  to  amend  it  so  as  to  be  in 
accordance  with  the  judge's  notes,  is  reasonable 
and  intelligible ;  but  for  another  court  to  amend 
a  record  upon  the  suggestion  of  a  judge's  inten- 
tion, expressed  by  a  mere  letter,  which  is  not 
written  in  consequence  of  an  application  made  by 
one  of  the  parties  to  the  proceedings,  nor  indeed 
written  to  either  of  the  parties,  or  those  who 
represent  them,  would  lead  to  consequences 
tending  to  produce  the  greatest  uncertainty  and 
inconvenience : "  (8  Q.  B.  Div.  353,  354.)  I  must 
say  I  am  not  able  to  dissent  from  that.  I  cannot 
help  saying  that  this  case  was  tried  in  a  manner 
which  is  open  to  observation.  It  is  not  now  a 
question  of  a  new  trial  before  us.  It  is  open  to 
obttervation,  and  I  do  not  feel  satisfied  to  act 
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merely  on  the  yerdiot  of  the  jury  on  a  trial  so 
oondncted  with  reference  to  the  amendment.  If 
the  application  to  me  were  an  original  application 
to  amend,  I  should  certainly  pat  the  case  in 
coarse  for  farther  inqairy.  The  action  was  an 
action  to  try  what  were  the  words  uttered  by  the 
commissioner  in  giving  judgment  on  a  day  long 
since  past.  There  were  two  records  in  "  writing/* 
to  use  the  word  in  its  popular  and  not  in  its 
technical  sense,  of  what  he  then  said,  made  at  the 
time;  one  was  hy  the  Gh)vernment  shorthand 
writer,  whose  duty  it  was  to  take  a  shorthand 
note  of  what  was  said,  and  which  shorthand  note 
did  not  contain  the  words  in  question,  although 
there  were,  as  I  understand,  some  words  on  which 
an  argument  was  founded,  but  not  these  words ; 
and  then  there  was  the  registrar  of  the  court 
whose  duty  it  was  to  make  an  accurate  note  of 
the  judge's  decision,  and  draw  up  the  order,  and 
that  record  does  not  contain  such  words.  That 
record  was  not  only  drawn  up  hy  the  registrar, 
but  it  was  signed  by  the  judge ;  therefore  it  was  an 
authentic  (I  am  not  now  using  the  word  in  a 
technical  sense)  and  contemporaneous  reduction  to 
writing,  made  by  a  person  whose  duty  it  was  to  record 
accurately  what  took  place,  and  like  the  other  one, 
which  is  a  similar  document,  does  not  contain  the 
words  in  question.  Against  that  several  people 
were  called,  who  did  not  appear  to  have  made  any 
notes  in  writing  at  the  time,  and  whose  recollection 
was  as  to  words  uttered  by  a  judge  a  very  long 
time  before,  and  who  said  he  did  use  the  words. 
There  was  also  a  letter  of  the  judge  himself,  who 
was  not  called.  That  being  the  state  of  matt«)rs, 
I  mast  say,  without  saying  the  jury  were  wrong, 
I  do  not  see  the  evidence.  The  witnesses  may  have 
had  some  extraordinary  reason  for  recollecting 
accurately,  at  that  distance  of  time,  without  a 
note,  exactly  what  took  place.  I  cannot  say.  But 
I  must  say  that,  if  an  application  had  been  made 
to  me  to  amend  a  record  on  such  materials,  I 
shoold  have  put  it  in  train  for  further  inquiry. 
That  disposes,  I  think,  of  the  application  to  amend. 
Then,  to  pat  it  shortly ;  if  there  is  no  application 
to  amend,  the  borough  is  liable  to  pay.  The  Act 
of  Parliament  makes  the  treasurer  liable  to  pay 
out  of  the  borough  fund  or  rate.  The  substance 
of  it  is  that  the  borough  has  to  pay,  and  the 
borough  has  to  get  the  money,  if  it  has  not  got  it, 
by  means  of  a  rate.  The  next  point  argued  before 
us  was  that  there  is  no  authority  in  this  Act 
of  Parliament  to  enable  a  borough  to  make  a 
retrospective  rate.  I  sgree  it  has  been  decided 
that  under  the  terms  of  the  92nd  section  of  the 
Municipal  Corporations  Act  (5  &  6  Will.  4,  c.  76) 
there  is  no  such  authority,  but  the  question  is 
whether  that  authority  is  not  implied  and 
conferred  by  the  terms  of  the  Act  of  1872  taken  in 
connection  with  that  P  I  think  it  ia.  When  you 
see  that  the  treasurer  is  to  pay  out  of  the 
fand,  and  therefore  the  rate  mast  or  may  be 
retrospective — in  fact  it  most  be  in  order  to 
make  this  payment — of  course  Parliament  must 
be  intended  to  enact  everything  necessary  to 
obtain  the  payment.  Therefore  where  you  see 
that,  in  order  to  obtain  payment  you  must  make  a 
retrospective  rate,  it  comes  to  this,  that  Parliament 
has  given  all  the  necessiry  power,  by  implica- 
tion if  not  by  express  words,  to  carry  out  the 
purpose  of  the  legislation,  which  is  to  secure  pay- 
ment of  these  moneys  ;  and  therefore  whether  or 
not,  as  a  general  rule,  a  retrospective  rate  is  made, 


it  could  be  made  with  a  view  to  complying  with 
the  terms  of  this  Act  of  Parliament.  That  beinic 
so,  I  think  that  contention  fails.  The  next 
question  argued  by  Mr.  Matthews  was  as  to  the 
matter  of  discretion.  That  depended  on  two 
points  ;  one  was  that  the  original  order  or  certifi- 
cate ought  not  to  have  been  cancelled,  and  that  the 
second  order  or  certificate  was  not  one  which  could 
be  acted  upon.  But  I  understood  him  to  use  that 
as  an  additional  argument  as  to  the  exercise  of 
discretion,  and  not  as  an  absolute  argument,  that 
in  no  case  could  a  peremptory  mandamtis  issue  by 
reason  of  the  cancellation.  At  any  rate,  either 
way,  as  the  objection  is  not  well  founded  it  doen 
not  matter  in  what  way  the  argument  was  used. 
First  of  al],  I  am  not  convinced  that  the  Oom« 
missioners  of  the  Treasury  could  not  oanoel  the 
certificate  or  order.  I  do  not  see  why  they  could 
not  if  they  made  a  mistake.  It  is  not  a  judgment. 
I  do  not  see  why  they  could  not  recall  it  upon 
reasonable  grounds,  or  if  a  mistake  were  made. 
It  appears  to  me  therefore  it  is  not  right  to  say 
that  the  mere  withdrawal  of  it  prevented  their 
issuing  a  fresh  certificate  for  the  same  sum  or  for 
two  sums,  Tnat  I  think  gets  rid  of  the  whole 
question.  But  without  that  I  do  not  think  the 
mere  altering  of  the  date,  supposing  the  first 
certificate  were  valid  and  could  not  be  can- 
celled, to  issue  a  second  certificate  at  a  sob- 
sequent  date,  repeating  the  same  sum,  woald 
substantially  afifect  the  certificate ;  it  might  lead 
to  a  recital  in  the  mandamui  or  the  vrrit  of  the 
original  certificate  of  the  cancellation,  and  the 
issuing  of  the  second,  but  if  in  substance  it  came 
to  a  certificate  for  that  .sum,  the  fact  of  the  first 
being  treated  as  cancelled  does  not  appear  to  me 
to  anect  the  necessary  result ;  the  money  ia  still 
payable,  and  payment  may  be  enforced  by  man- 
damu9,  1  now  come  to  the  last  point,  that  ia, 
that  the  acts  of  the  commissioners  have  been  such 
as  to  disentitle  them  to  the  order  in  our  judgment. 
The  first  act  relied  upon  was  delay,  tha  effect  of 
which  has  been  that,  after  the  issuing  of  the  certi- 
ficate, the  town  council  made  arrangements,  and 
afterwards  it  was  returned  and  a  second  certificate 
was  made.  It  was  contended  that  the  ratepayera 
had  changed  to  a  considerable  extent, and  therefore 
it  was  said  by  reason  of  the  delay  of  the  oom- 
missioners,  and  by  reason  of  their  mistake  in  oan- 
celling  the  first  certificate  and  issuing  a  seoond, 
the  people  who  would  have  to  pay  the  rate 
under  the  second  certificate  would  not  be  the 
same  people  who  would  have  had  to  pay  it  under 
the  first.  Supposing  that  were  so,  is  it  a  reason 
for  refusing  the  mandamus  P  Nobody  supposes, 
should  think,  that  the  ratepayers  would  remain 
unchang<id.  This  is  a  mere  accident.  A  good 
many  months  may  have  elapsed  between  the 
commencement  of '  the  inquiry  and  its  final  ter- 
mination, and  a  good  many  of  the  ratepayers  may 
have  left  the  place,  and  a  good  many  new  people 
have  come  into  the  place,  even  if  there  was  only 
one  certificate  issued.  The  ratepayers  must  take 
their  chance  of  these  things.  You  cannot 
administer  abstract  justice  in  this  manner  and 
weigh  the  liabilities  of  people  with  such  nicety  as 
these  considerations  involve.  The  substance  of 
the  matter  is  that  the  borough  is  to  pay,  and  the 
inhabitants  of  the  borough  are,  if  necessary,  to 
contribute  to  the  borough  rate.  There  is  no  real 
injustice  in  it,  and  there  is  no  equity  between  the 
former  and  the  present  ratepayers  that  will  throw 
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ihis  barthen  necessarily  and  exclasively  on  the 
former  to  the  prejadice  of  the  latter.  There  is 
ooe  matter,  npon  the  discretion  being  sabjeot  to 
appeal,  which  I  oaght  to  say  a  word  about.  I 
think,  whatever  the  law  was  before  the  passing  of 
the  Jadicatare  Act,  the  discretion  is  now  sabjeot 
to  appeal  by  reason  of  the  words  of  the  Act  of 
1878,  s.  19,  which  says  that  every  order  of  the 
High  Court  shall  be  snbject  to  appeal,  with 
certain  exceptions.  Bat  I  think  also  the  rale 
applies  that  on  the  question  of  discretion  it  is  not 
80  easy  to  sncoeeid  on  appeal  as  it  is  on  the 
question  of  right.  It  has  been  said  over  and  over 
again,  on  matters  of  discretion,  that  the  court 
requires  a  very  strong  and  plain  case  to  over-rule 
the  judge's  decision  in  the  court  below.  In  this 
case  I  think  the  discretion  was  rightly  and 
correctly  exercised.  But  if  I  had  any  reasonable 
doubt  on  the  matter  I  should  have  still  held 
that  the  Court  of  Appeal  is  not  to  exercise  a 
discretion  in  the  same  way  as  if  it  were  a  court  of 
first  instance,  but  it  must  be  satisfied  that  the 
discretion  was  so  wrongly  exercised  as  to  cause 
injustice.  Certainly  if  my  opinion  had  not  been 
that  the  discretion  had  not  been  rightly  exercised 
I  should  have  been  clearly  of  opinion  that  there 
was  no  such  error  as  to  alter  it.  Upon  these 
grounds  I  think  that  the  careful  and  elaborate 
judgment  of  Baron  Pollock  was  right,  and  this 
appeal  ought  to  be  dismissed  with  costs. 

Brbtt,  L.  J. — In  this  case  there  is  a  mandamu8 
issued  to  the  treasnrer  and  the  borough  of 
Maidenhead  to  repay  to  the  Commissioners  of  Her 
Majesty's  Treasury  certain  expenses  which  they 
have  been  obliged  to  pay  in  respect  of  an  inquiry 
into  a  municipal  election.  In  answer  to  that 
mandamua  a  reply  was  put  in  which  raised  certain 
issues.  Those  issues  were  tried  before  Mellor,  J., 
and  upon  those  issues  the  jury  found  as  a  fact 
that  at  the  hearing  before  Mr.  Coleman  of  the 
petition  he  did  order  that  Mr.  Dawson,  one  of  the 
candidates,  should  pay  the  expenses  wh^ch  aie 
now  in  question.  No  motion  was  made  to  set 
aside  that  finding  of  the  jury  on  the  ground  that 
it  was  a  verdict  against  the  evidence ;  therefore,  in 
my  opinion,  as  at  present  advised,  we  are  bound 
to  take  that  to  be  a  correct  finding  cf  the  facts. 
But  that  is  a  finding  on  the  issues  taken  on  the 
return  to  a  mandamus.  Upon  that  finding  it  is 
argued  on  behalf  of  the  defendants,  the  Corpora- 
tion of  Maidenhead,  that,  assuming  Mr.  Coleman 
could  have  ordered,  at  the  hearing  before  him, 
that  Mr.  Dawson  should  pay  the  expenses,  it 
follows  as  a  necessary  consequence  that  the 
borough  is  not  bound  to  pay  them  at  all.  I  will, 
for  the  purpose  of  this  discussion,  assume  that  the 
Becond  proposition  is  truo,  that  if  it  was  an  order 
that  Mr.  Dawson  should  pay  the  expenses  thereupon 
ihe  borough  should  not,  although  I  do  not  think  it 
necessary  to  decide  that  point  on  the  present 
occasion.  It  may  be  hereafter  contended  that  if 
there  be  an  order  that  one  of  the  candidates 
should  pay  these  expenses  and  he  should  fail  to 
do  80^  nevertheless  the  borough  may  be  bound  to 
pay  them.  It  is  not  necessary  to  decide  this. 
An  objection  is  taken  that  notwithstanding  the 
finding  of  the  jury  that  Mr.  Coleman  did  order 
Mr.  Dawson  to  pay  the  expenses,  yet  it  cannot  be 
held  as  a  matter  of  law  that  he  did  make  such  an 
Older,  because  it  was  alleged  that  his  court  was  a 
ooQxt  of  record,  and  therefore  the  judgment 
which  he  gave  must  be  a  judgment  in  writing, 


and  on  the  true  construction  of  it  there  is  no 
order  that  Mr.  Dawson  should  pay  the  costs,  and 
therefore  the  jury  were  not  at  liberty  to  find  that 
by  parol  or  otherwise  the  commissioner  had  made- 
Bucn  an  order.  Against  that  it  was  urged  that 
this  court  of  the  commissioner  at  the  time  he  held 
it  was  not  a  court  of  record.  In  my  opinion 
the  court  of  the  commissioner  was  a  court  of 
record.  It  appears  to  me  that  the  5th  sub- 
section of  the  14th  section  of  the  Corrupt  Praotices 
(Municipal  Elections)  Act  1872  makes  the  court  of 
the  commissioner  sent  down  to  try  cases  under 
that  Act  the  same  kind  of  court  as  the  court  of  a 
judge  who  is  sent  down  under  the  Parliamentary 
Corrupt  Practices  Act  to  try  a  petition.  I  do  not 
think  it  could  be  contended  that  the  court  of  such 
a  judge  is  not  a  court  of  record.  Therefore  it 
follows  that  the  court  held  by  Mr.  Coleman  was 
a  court  of  record.  It  is  a  necessary  consequence 
of  its  being  a  court  of  record  that  its  judgment 
must  be  in  writing,  and  of  the  nature  of  a  record. 
It  seems  to  me,  therefore,  notwithstanding 
the  finding  of  the  jury,  that  in  fact  Mr.  Coleman 
did  order ;  that  is,  in  other  words,  he  did  no  by 
parol,  nevertheless  his  certificate  or  judgment  can 
only  be  legally  looked  for  in  the  record  or  writing 
which  was  the  judgment  of  that  court,  and  the 
jury  cannot  find  contrary  to  the  legal  construction 
of  that  judgment.  The  only  way  in  which  the 
finding  of  the  jury  upon  the  fact  can  be  admis- 
sible would  be  for  the  purpose  of  amending  that 
written  record,  if  it  could  be  amended.  Bat  I  am 
of  opinion,  for  several  reasons,  that  the  record 
coula  not  npon  this  trial  be  amended.  In  the 
first  place  that  record  of  Mr.  Coleman's  was 
not  merely  a  record  drawn  up  by  an  officer  of 
the  court,  it  was  a  reoord  signed  by  himself.  It 
must  be  taken,  therefore,  that  it  was  his  own 
record ;  it  seems  to  me  clear  that  Mr.  Coleman 
could  not  amend  it.  The  moment  that  he  has 
made  that  order,  and  has  left  the  place,  it  seems 
to  me  that  he  is  functus  officio,  he  is  no  longer  the 
court;  he  himself  could  not  amend  the  record 
however  the  mistake  had  been  made.  1  think  it 
is  equally  clear  that  no  order  of  his  made  later  on 
directicg  these  costs  to  be  paid  by  Mr.  Dawson 
could  possibly  avail.  He  was  entirely  functus 
offi>cio.  It  may  be  that  if  that  record  had  been 
brought  before  the  High  Court  by  way  of 
appeal  —  if  there  is  an  appeal  from  such  a 
decision  —  or  upon  motion,  that  record  might 
have  been  treated  as  a  reoord  of  the  High  Court, 
and  they  might  have  the  power  of  amending  it, 
and  might,  upon  due  evidence,  have  amended  it. 
But  it  seems  to  me  that  in  the  present  case  where 
the  trial  is  upon  the  issues  taken  on  the  return 
to  a  mattdamus  to  enforce  that  judgment,  neither 
the  High  Court  nor  this  court  can  amend  the 
record.  These  are  proceedings  taken  upon  the 
record  to  enforce  the  record,  not  proceedings  in 
which  that  record  is  questioned  or  can  be  ques- 
tioned. It  seems  to  me  that  in  these  proceedings 
the  judgment  or  record  could  nob  be  amended  by 
any  court.  If  in  these  proceedings  it  might  have 
been  amended  it  might  have  been  difficult  bo  say, 
upon  the  finding  of  the  jury,  that  the  court  ought 
not  to  have  amended.  If  the  High  Court  had  bad 
power  to  amend  it  and  had  declined,  then  I  think 
we  should  have  also  power  to  amend  it  upon  thiH 
appeal.  If  that  record  could  not  be  amended,  as 
I  think  it  could  nor,  and  that  reoord  does  noc 
make   Mr.    Dawson   the  person  to  pay,  then  it  is 
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conceded  that  it  is  the  borough  which  in  the  first 
instance  ought  to  have  been  made  to  pay  by  the 
commissioner.    But  it  is  said  that  the  borough 
cannot  now  by  mandamus  be  made  to  pay  the  sum 
which  the  court  is  requested  to  order  them  to  pay. 
I  certainly  understood  it  to  be  argued    that   it 
could  not — for  this  reason,  that  there  was  a  certifi- 
cate given  by  the  Commissioners  of  the  Treasury, 
but  that  that  certificate  was  cancelled,  or  was  as- 
sumed to  be  cancelled,  and  the  commissioners  had 
no  right  to  cancel  that,  and  therefore  had  no  right 
to  give  a  second  certificate.    Then  it  was  said  that 
if  they  have  no  right  to  give  a  second  certificate 
this  mandamus  could  not  be  applied  to  the  first 
certificate,  because  this  mandamus  when  it  was 
issued  did  not  ask  that  the  first  certificate  should 
be  enforced,  but  asked  that  the  second   should. 
The  reason  why  it  was  urged  that  the  first  certifi- 
cate could  not  be  cancelled  was,  it  was  said  to  be 
in  the  nature  of  an  award  or  a  judgment.    If  it 
was  in  the  nature  of   an  award,  or  a  judgment, 
after  that  award  or  judgment  was  made  it   is 
obvious  that  the  persons  who  made  either  could 
not  cancel  them.    But  it  seems  to  me  that  the 
certificate  is  certainly  not  an  award,  and  it  seems 
to  me  that  it  was  not  a  judgment ;   and  I  agree 
with  Pollock,  B.  and  with  the  Lord  Chief  Justice, 
and  with  Manisty,  J.,  who  does  not  dissent  upon 
this  part  of  the  case,  that  the  certificate  is  neither 
an  award  nor  a  judgment ;  it  is  a  mere  ministerial 
act.     There  is  no   judicial  discretion   exercised 
about  the  contents  of  the  certificate ;  there  is  no 
judicial  inquiry  previously  as  to  the  contents  of 
it.    The  certificate  merely  comes  to  this :  such  and 
such  amounts,  according  to  a  scale  allowed  by  cer- 
tain judges,  has  been  found  to  be  due  to  the  com- 
missioner who  held  this  court  and  to  other  ofiioers ; 
we  have  paid,  or  are  liable  to  pay,  the  amount,  apd 
we  certify  to  you  that  it  is  so-and-so.     That  does 
not  appear  to  me  to  be  a  judicial  act,  or  an  award, 
or  anything  like  the  one  or  the  other.    I  am 
of  opinion  therefore  that  the  Commissioners  of 
the    Treasury    are     at     liberty    to     cancel   any 
such     certificate     and     to    issue    another,   and 
that    they    may    do    so    whether    the    mistake 
as  to  the  first  certificate  is  one  made  by  them- 
selves or  by  anybody  else.    There  is  nothing  to 
?revent  them  from  issuing  a  second  certificate. 
f  that  be  true,  the  second  certificate  in  this  case 
was  a  valid  certificate,  and  one  which  might  be 
enforced  by  this  mandamus  if  nothing  else  occurs 
to  the  contrary.     But  it  was  said  that  the  High 
Court  exercising  the  powers  of  the  old  court  of 
Queen's  Bench  ought  not  to    have  issued  this 
mandamus  on  account  ot  injustice  and  hardship 
to  certain  persons  if  it  did  issue  it),  and  for  another 
reason,  which  was  that  it  would  order  the  autho- 
rities of  the  borough  to  do  that  which  was  an 
illegal  thing  for  them  to  do.   I  will  take  that  which 
I  have  just  stated  second  first.     It  was  said  that 
this  mandamus  orders  them  to  make  a  rate,  that 
if  that  rate  is  made  it  is  a  retrospective  rate,  and 
a  retrospective  rate  is  illegal.     Now  a  good  deal 
was  said  about  the  doctrine  of  making  a  retro- 
spective rate.     I  apprehend  that,  as  a  general  rule, 
both  with  regard  to  parishes  and  with  regard  to 
corporations,  they  cannot  make  what  is  called  a 
retrospective    rate.      Bat  the    question  here  is 
whether  for  the  purpose  of  this  mandamus  the 
Corrupt  Practices  (Municipal  Elections)  Act  itself 
does  not  give  the  corporation  a  power  and  impose 
upon  them  the  dutv,  if  they  cannot  otherwise  pay 


these  expenses,  to  make  a  rate  in  order  to  pay 
them,  and  to  make  a  retrospective  rate.     It  seems 
to  me  that  sect.  22  at  the  end  of  it  does  direct 
that  they  should  pay  out  of  a  rate,  and  it  seems 
to  me  it  is  a  true  proposition  that  wherever  the 
Legislature  says  a  payment  is  to  be  made  out  of 
a  rate,  and  where  it  is  a  necessary  implication  that 
that  rate  must  be  retrospective,  then  the  order  to 
pay  out  of  the  rate  carries  with  it  an  order  to 
make  the  rate  and  to  make  a  retrospective  rate. 
It  seems  to  me  the  expenses  of  such  an  inquiry  as 
this  cannot  be  ascertained,  and  it  cannot  be  known 
whether  there  should  be  any  payment  out  of  a 
rate  at  all,  until  the  inquiry  is  closed ;  and  that 
therefore  when    the  Legislature  says  that  that 
is  to  be    paid    out  of  the    rate  or   out  of    the 
borough  fund,  it  seems  to  me  that,  if  there  is  no 
borough  fund,  and  no  rate  existing  at  the  time,  it 
follows,  as  a  necessary  consequence,  the  Legislature 
intended  that  a  rate  should  be  made  either  to  fill 
up  the  borough  fund,  or  for  the  purpose  of  paying 
these  expenses.    Therefore  a  power  to  make  a  re- 
trospective rate  is  given   by  this  very  statute. 
Then  with  regard  to  the  discretion,  it  was  only 
put  upon  the  ground  of  hardship    which    had 
occurred  by  the  delay  of  the  commissioners   in 
asking  for  this  mandamus.    It  seems  to  me  that 
there  was  no  unreasonable  delay  in  sending  in  the 
second  certificate.   The  truth  is  that  the  necessity 
of  cancelling  the  first  certificate  and  of  issuing  the 
second  certificate  were  the  results  of  the  mistake 
made  by  Mr.  Coleman,  the  commissioner,  in  draw- 
ing up  his  record  in  a  way  which,  if  he  intended  to 
make  Mr.  Dawson  pay  the  costs,  did  not  carry  out 
his  intention.    It  was  by  the  natural  result  of  his 
mistake.    Then  it  does  not  seem  to  me  that  there 
was  any  unreasonable  delay  in  discovering   that 
mistake  and  issuing  the  second  certificate.     The 
delay  after  that  was  the  delay  of  the  corporation 
itself.    Of  course,  after  the  commissioners    bad 
sent  in  their  second  certificate,  they  did  not  at 
once  ask  for  a  mandamus.    They  left  a  certain 
time  to  the  authorities  in  the  borough  to  find  the 
money,  either  by  making  a  rate  or  otherwise.    It 
does  not  seem  to  me  there  had  been  an  unreason- 
able delay  in  asking  for  the  mandamus.    If  there 
had  been  an  unreasonable  delay  in  asking  for  the 
mandamus — if,  for  instance,  they  had  held  over  the 
application  for  four  or  five  years — I  should  have 
thought  the  High  Court  in  their  discretion  would 
have  certainly  said  (and  they  would  have  had  a 
discretion)  '*  after  so  long  a  delay  as  this  we  will 
not  assist  you  by  a  mandamus.**    Then  it  was  said 
that,  whatever  the  court  had  done,  there  was  no 
appeal  upon  this  matter  of  discretion  of  granting 
a  mandamus,  to  this  court.  I  must  repeat  my  view, 
although  it  does  not,  I  know,  accord  with  the  views 
or  perhaps  with  the  wishes,  of  many  judges,  that 
the  Legislature  meant  in  the  Judicature  Act  to 
give  an  appeal  against  orders  of  the  High  Court, 
even  though  those  orders  are  discretionary  orders. 
Therefore,  if  there  bad   been  an  undue  delay  in 
asking  for  this  mandamus,  and  the  court  had 
exercised,  in  our  opinion,  a  wrong  discretion,  we 
should  have  been  bound  to  entertain  that  appeaL 
But  as  I  think  there  was  no  error  at  all  in  the 
way  in  which  the  court  did  exercise  it,  that  does 
not  come  before  us.    I  am  of  opinion  that  the 
judflcment    of   all  the  judges  of    the  Divisional 
Court,  in  all  points  in  which  they  agree,  was  right, 
and  that  on  the  only  point  in  which  Manisty,  J. 
differed  from  the  Lord  Chief  Justice  and  Pollock, 
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B.»  the  Lord  Chief  Jostioe  and  PoUook,  B.  took 
the  ri^ht  view. 

Cotton,  L.J. — I 'am  of  the  same  opinion.  After 
the  jadgments  which  have  been  delivered  I  shall 
ooly  deal  shortly  with  one  or  two  points  raised  in 
this  case.  The  main  point  here  is  that  there  has 
been  an  order  made  by  the  election  jndge,  which 
leaves  these  costs  to  be  paid  by  the  respondent.  I 
will  assume  that  this  is  a  sufficient  defence,  and  also 
assame,  to  which  I  agree,  that  the  court  was  a 
ooort  of  record,  and  therefore  this  order  must 
be  in  writing,  and  his  order  does  not  order  these 
costs  to  be  paid.  That  is  undoubted.  But  I  will 
only  add  a  word  on  the  question  as  to  whether 
ibis  court  can  amend  the  order.  Now  that  is  the 
question  which  arises  here.  But  I  must  say  that 
on  the  facts  before  us  I  should  not  be  mclined,  if 
one  had  the  power,  to  make  any  order  for  amending 
the  written  order  or  making  a  new  order  of  the 
election  judge.  This  differs  essentially  from  the 
ca^e  which  was  so  much  relied  upon  of  Williams 
V.  Lord  Bagot  (4  D.  &  B.  315).  In  that  case  the 
court  had  the  order  of  the  inferior  court  up  before 
it,  as  before  a  court  of  error,  for  the  purpose  of 
deciding  whether  there  was  error  in  that  order. 
Of  coarse,  when  the  order  was  before  the  court 
for  that  purpose,  the  court  must  have  the  power 
to  see  that  the  court  below  had  in  fact  returned  to 
it  the  order  which  in  fact  it  conveyed.  Therefore 
it  was  right,  when  it  was  suggested  that  the  order 
before  it  was  not  the  order  in  fact  made  by  the 
coort,  that  the  court  should  send  it  back  for  the 
pnrpose  of  directing  the  judge  of  the  court  below 
to  send  to  them  what  in  fact  was  his  order.  Here 
the  order  of  the  election  judge  does  not  come 
before  this  court  in  any  way  except  incidentally ; 
it  is  a  mere  matter  of  evidence  adduced  on  behalf 
of  the  appellants  for  the  purpose  of  showing  that 
the  court  onght  not  to  decide  that  they  are  liable 
under  the  Act  of  Parliament,  because  they  say, 
not  that  in  this  proceeding  something  has  been 
done  which  makes  that  order  wrong,  but  that  as 
a  matter  of  evidence  the  judge  has  ordered  some- 
body else  to  pay  these  expenses,  and  therefore  it 
only  comes  before  the  court  incidentally.  I 
am  of  opinion  that  in  such  a  proceeding 
neither  the  oourt  below  nor  this  court  could  make 
any  alteration  in  the  order,  even  if  the  facts 
authorised  an  alteration  to  be  made  upon  an 
application  properly  made  to  a  proper  tribunal. 
Then  it  is  jsaid  the  Treasury  cancelled  the  first 
certificate,  but  that  was  merely  a  certificate  of  the 
fact  that  the  Treasury  had  paid  the  expenses 
mentioned  in  the  certificate,  and  considered  them 
proper  expenses ;  it  is  not  a  judicial  order,  but  only 
a  certificate  of  the  oourt  of  the  amount  which  has 
been  ascertained,  and  the  liability  of  the  corporation 
to  pay  which  is  derived,  not  from  the  certificate  but 
from  the  statute,  and  it  is  a  demand  for  repayment. 
The  Treasury  had  power  to  withdraw  the  first 
oertifiGate  and  to  issue  the  second  certificate. 
There  is  then  a  legal  liability  on  the  corporation 
of  the  borough;  but  it  is  urged  that  the  court 
will  exercise  a  discretion  before  it  issues  a 
inondamiM.  That  is  so ;  but  the  order  made  direct- 
ing the  mandamue  to  issue  is  an  order,  which  bv 
the  Judicature  Act  is  made  subject  to  appeal. 
No  doubt  this  court  would  be  slow  to  interfere 
with  the  discretion  of  the  court  below,  but  that 
discretion  must  be  exercised  on  regular  rules; 
the  discretion  to  be  exercised  is  that  Kind  of  dis- 
cretion which  the  Court  of  Chancery  would 
Mao.  Cab.— Vol.  XIII. 


exercise,  not  on  interlocutorv  proceedings,  but  at 
the  hearing  of  the  cause,  when  it  had  to  decide 
whether  the  plaintiff  was  entitled  to  an  injunction 
or  any  other  extraordinary  relief,  that  is,  relief 
given  only  on  equitable  principles  and  by  the  old 
Court  of  Chancery.  This  is  really  a  proceeding 
for  the  purpose  of  giving  a  person  relief  to  which 
it  has  been  ascertained  that  he  is  entitled,  and  yet 
we  are  asked  to  deprive  him  of  his  rights.  It 
would  require  a  very  strong  case  to  cause  us  to 
say  that  the  plaintiffs  shocud  not  have  what  on 
the  ascertained  facts  appear  to  be  their  rights.  In 
Nicoll  V.  AUwh  (31  L.  J.  283,  Q.  B.)  the  pUintiff 
recovered  damages  on  the  ground  that  the  bridge 
was  out  of  repair,  and  the  question  was  whether 
he  ought  to  have  any  additional  or  extraordinary 
relief.  Here,  on  the  contrary,  it  is  not  a  question 
whether  a  mandamus  should  be  granted  for  the 
purpose  of  giving  something  other  than  damages, 
but  a  proceeding  to  compel  the  defendants  to  put 
themselves  in  funds  for  the  purpose  of  paying 
damages.  It  is  not  a  proceeding  to  give  something 
different  from  damages,  such  as  specific  per- 
formance or  an  injunction;  strong  reasons  would 
therefore  be  required  to  prevent  the  oourt  from 
granting  a  mandamus.  The  only  reason  urged 
here  is  delay.  As  to  this  point  I  agree  that  there 
is  not  sufficient  in  the  conduct  on  the  part  of  the 
Commissioners  of  the  Treasury  to  enable  us  to  say, 
as  a  matter  of  discretion,  that  we  ought  to  abstain 
from  granting  a  mondamtM. 

Judgment  affirmed. 

Solicitors  for  the  prosecution,  Mare  and  Fell, 
Solicitor  for  the  defendants,  Q,  J.  Mander,  for 
E.  A.  Ward,  Maidenhead. 


SITTINGS  AT  LINCOLN'S  INN. 

Thureda/y,  July  6, 1882. 

(Before  Jessel,M.B.,  Sir  J.Hannen,  and  Lihdlet, 

L.J.) 

The  Guasdians  or  the  Mansfield  Union  v. 

Weight,  (a) 

Baie  coUedor'e  bond — Default  of  collector — Lose  to 
the  parish — Negligence  of  overseers. 

The  sureties  to  a  rate  collector's  bond  are  liable  to 
refund  to  the  guardians  of  the  union  the  amount 
of  any  loss  vncwrred  by  a  parish  in  their  union 
through  the  default  of  the  collector  to  duly  collect 
the  rate ;  and  the  fact  that  there  has  been  laches 
on  the  part  of  the  overseers  of  the  parish  does  not 
affect  the  right  of  the  guardians  to  recover. 

The  plaintiffs,  the  guardians  of  the  poor  of  the 
Mansfield  Onion,  appointed  J .  B.  Carter  in  March 
1876  to  be  collector  of  the  poor  rates  for  the  parish 
of  South  Normanton  in  the  county  of  Derby. 

J.  B.  Carter,  and  the  defendant  J.  Wright,  and 
y.  H.  Radford,  by  a  bond  dated  the  16th  May 
1876,  became  jointly  and  severally  bound  to  the 

glaintiffs  in  the  sum  of  1002.  The  condition  of  the 
ond  was,  that  J.  B.  Carter  should  faithfully  and 
honestly  perform  the  duties  of  collector  of  rates, 
and  diligently  collect  the  rates,  and  duly,  punc- 
tually and  correctly  account  for  them,  and  from 
time  to  time  pay  to  the  person  or  persons  entitled 
to  receive  the  same  idl  moneys  collected  and 
received  by  him. 
The  plaintiffs  alleged  that  J.  B.  Carter  had 

(a)  Beported  by  W.  0.  Bus,  Esq.,  BarrlBter-at-Law. 
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appropriated  to  bis  own  use  moneys  received  by 
virtue  of  bis  office  between  April  1877  and  Jan. 
1878  to  tbe  amonnt  of  not  less  tban  84Z.  9«.  6d., 
that  be  bad  not  diligently  collected  tbe  rates,  tbat 
be  bad  absconded  in  Feb.  1879,  and  tbat,  in 
consequence  of  bis  failure,  rates  to  tbe  amount  of 
at  least  15L  10s.  6d.,  which  be  could  have  collected, 
bad  not  been  received  by  the  plaintiffs,  and  they 
could  not  recover  the  same.    They  claimed  lOOL 

The  defendant  alleged  in  his  statement  of  defence 
that,  with  regard  to  tbe  15L  10s,  6d,,  if  damage 
had  been  sustained,  it  was  damage  which  might 
and  would  have  been  prevented  had  tbe  plaintiffs 
used  ordinary  diligence  in  collecting  tbe  rates  or 
appointing  another  person  to  collect  the  same 
within  a  reasonable  time  after  J.  6.  Garter's 
default. '  The  defendant  further  alleged  that  the 
plaintiffs  were  guilty  of  laches  in  allowing  the 
rates  to  remain  uncollected  and  tbe  duties  of  tbe 
office  of  collector  to  remain  unperformed,  and  that 
he  was  thereby  discharged  from  bis  suretyship  in 
respect  of  such  alle^d  dama^. 

The  defendant  paid  84Z.  9^.  6d.  into  court. 

At  the  trial  of  the  action  at  Nottingham,  on  tbe 
26th  July  1881,  it  was  ordered  by  the  court,  with 
tbe  consent  of  the  parties,  tbat  the  jury  should  be 
discharged,  and  tbat  tibe  issues  of  fact  should  be 
referred  to  Edmund  Lumley,  Esq.,  barrister-at-law, 
to  take  evidence  and  report  thereon  to  tbe  court. 

Tbe  material  portions  of  tbe  report  made  by  Mr. 
Lumley  were  as  follows : 

I  have  beard  the  evidence  of  the  witnesses  called  on 
behalf  of  both  parties  and  examined  tiie  rate-books, 
receipts,  correspondence,  and  other  docmnents  pnt  in 
evidence,  and  I  find,  with  regard  to  the  issnes  of  fact 
raised  hj  the  pleadings,  as  folTows : 

Certain  rates  for  the  reUef  of  the  poor  were  made  for 
the  pariah  of  Sonth  Kormanton  in  the  plaintiffs*  union 
for  which  the  said  John  Bell  Carter  was  collector,  which 
rates  it  was  his  daty  to  collect,  viz. :  A  rate  made  in 
April  1877,  a  rate  made  in  June  1877,  a  rate  made  in 
November  1877,  and  a  rate  made  in  February  1878.  The 
rate-books  were  made  out  and  kept  by  John  Bell  Carter. 

It  appeared  from  the  summary  at  the  end  of  the  rate- 
book for  April  1877,  that  the  sum  of  151.  Se.  5^d.,  recover- 
able arrears  of  that  rate,  remained  nncolleoted  at  tiie 
time  of  balanoinff  that  book ;  from  the  summary  for 
June  1877,  that  the  sum  of  1241.  4s.  1^.,  recoverable 
arrears  of  that  rate  and  the  April  rate,  remained  uncol- 
lected ;  from  the  summary  for  November  1877,  Hoot  the 
sum  of  1371.  9«.  9d.,  recoverable  arrears  of  that  rate  and 
the  previous  rates  remained  uncollected ;  and  it  appeared 
from  the  summary  for  February  1878  that  the  sum  of 
2011.  7«.  9id. ,  recoverable  arrears  of  that  and  the  previous 
rates,  remained  uncollected  at  the  time  of  balancing  that 
book. 

After  investigating  in  detail  each  of  the  items  specified 
in  the  partioulBJ*s  with  regard  to  which  evidence  was  laid 
before  me,  I  find  that  Jo^  Bell  Carter  did  not  diligently 
collect  the  said  rates,  more  especially  the  rates  made  in 
June  and  November  1877  and  February  1878 ;  and  I  find 
that,  by  reason  of  his  not  collecting  the  rates  diligently, 
damage  was  occasioned  to  the  extent  of  at  least 
15{.  lOf .  6d.  (in  addition  to  the  sum  of  841.  98.  6d.),  as 
alle.^cd  in  the  statement  of  claim,  and  that,  in  consequence 
of  such  neglect  of  John  Bell  Carter  diligently  to  collect 
tho  rates,  poor  rates  amounting  to  not  less  than  the  said 
sum  of  lot.  IDs.  6d.,  which  John  BcU  Carter  ought  to 
have  collected,  have  not  been  received  and  cannot  be 
recoverdd,  and  so  are  lost  to  the  parish. 

No  evidence  was  given  before  me  to  show  that  the 
attention  of  the  plaintiffs  was  called  to  tiie  neglect  of  the 
collector  diligently  to  collect  the  rates  prior  to  a  com- 
munication addressed  to  them  by  the  Local  Government 
Board,  dated  the  30th  Aug.  1878,  calling  their  attention 
to  the  fact  that  the  auditor  had,  after  the  audit  for  the 
half-year  ending  Lady-day  1878  of  the  accounts  of  the 
said  collector,  reported  unfavonrablv  with  regard  to  the 
state  of  his  aooounts  and  his  moae  of  penorming  his 


duties.  John  Bell  Carter  resigned  his  office  of  collector 
in  September  1878,  and  left  Normanton  in  or  about 
February  1879.  A  new  collector  was  appointed  in 
October  1878.  The  overseers,  who  were  called  as 
witnesses  J  admitted  and  I  find  as  a  fact  that,  previously 
to  the  resignation  of  the  collector,  they  left  the  collection 
of  the  rates  to  the  collector  and  did  not  see  from  time  to 
time  that  he  got  in  the  arrears  of  the  same. 

After  the  resignation  of  the  collector,  the  overseers  of 
the  parish  repeatedly  applied  to  him  for  the  delivery  to 
them  of  his  books.  They  did  not  obtain  the  books  from 
him  till  the  end  of  December  1878,  when  he  was  ordered 
to  deliver  up  the  same  bv  the  auditor  at  the  Christmas 
audit  1878.  I  find  that,  previouslv  to  that  date,  the 
overseers  were  not  aware  that  there  nad  been  embezzle- 
ment on  his  part,  though  they  knew  at  or  about  the  time 
of  his  resignation  that  ne  had  not  kept  his  books  satis^ 
f actorily  to  the  auditor. 

In  January  1879  the  overseers  began  to  go  into  the 
accounts  of  the  late  collector  and  to  make  inquiries  in  the 

Earish  for  the  purpose  of  ascertaining  what  sums  had 
een  collected  and  of  collecting  the  arrears  of  the  rates, 
one  of  the  overseers  personal^  going  round  the  pankh 
for  that  purpose.  They  took  several  months  in  doing 
this,  and  it  was  urged  before  me  that  they  or  the 
guardians  ought  to  nave  employed  assistance  for  the 
purpose. 

So  far  as  it  is  a  question  for  me,  I  find,  with  regazd  to 
the  steps  taken  by  the  overseers  after  they  received  the 
books  from  the  collector,  that  all  reasonable  diligence 
was  used  by  the  overseers  to  collect  the  arrears,  and 
that,  considering  the  circumstances  of  difficulty  arising 
from  the  dishonesty  of  the  collector  and  the  irregularity 
of  Hs  accounts  and  that  the  arrears  were  of  lonff 
standing  and  consisted  of  a  great  number  of  smaU 
amounts  due  from  a  fiuctuating  population  of  poor 
persons,  as  much  of  the  arrears  of  the  said  rates  was 
collected  as  was  then  reasonably  practicable. 

I  have  stated  the  facts  specifically,  but  if  and  so  far  aa 
they  raise  questions  of  fact  for  me,  and  so  far  as^aiiy 
o^er  ground  for  the  allegation  against  the  plaintiffs  of 
negligence  or  laches  conducing  to  the  damage  is  con- 
cerned, I  find  that  there  was  not  any  negligence  or  laches 
on  the  part  of  the  plaintiffs,  in  respect  of  the  collection 
of  the  said  rates  or  otherwise,  as  alleged  in  the  statement 
of  defence.  £.  Lumi«et. 

On  Aug.  6, 1881,  the  case  came  before  Watkin 
Williams,  J.,  on  further  consideration. 

Alexander  Olen,  for  the  plaintifi^s,  referred  to 

Dawson  v.  Lawes,  22  L.  T.  Bep.  O.  S.  254 ;  23L.  J. 

434  Ch. ; 
MactaggaH  v.  Watson,  10  Bli.  618, 625 ;  3  d.  ft  F.  525. 

Morton  Daniel,  for  the  defendant,  referred  to 

8  ft  9  Vict.  c.  101,  s.  32  ; 

Wulff  V.  Jay,  27  L.  T.  Bep.  N.  S.  118 ;  L.  Bep. 

7Q.B.  756; 
Polak  V.  EvereU,  34  L.  T.  Bep.  N.  S.  128 ;  1 Q.  B.  Div. 

669,  675. 

Watkin  Williams,  J. — ^If  Mr.  Daniel  can  show 
that  this  report  is  not  satisfactory  and  tbat  Mr. 
Lumley  ought  to  add  a  postscript  containing  the 
evidence,  I  misrht  send  it  back  to  him ;  otherwise 
he  ought  to  have  moved  to  upset  it,  and  cannot 
question  it  now.  I  decline  to  hear  what  was 
proved  before  Mr.  Lumley,  and  I  wiU  ziot 
review  his  report  in  any  way.  This  was  an  action 
upon  a  bond  tor  lOOL  given  by  John  Bell  Garter, 
John  Wright,  and  Yaugban  Hobbs  Badford,  to  the 
guardians  of  tbe  poor  of  the  Mansfield  union  for 
tbe  faithful  and  diligent  execution  of  his  duties  by 
Carter  as  a  rate  collector.  Tbe  statement  of  claim 
alleges  that  the  conditions  of  the  bond  had  been 
broken.  Tbat  being  tbe  case,  it  is  only  the  actual 
damage  which  was  sustained  that  can  be  recovered. 
That  damage  resulted  from  the  following  alleged 
breaches,  viz.,  embezzlement  by  Carter  of  841.  and 
a  neglect  on  his  part  to  collect  rates,  wluoh  made 
up  the  balance  to  lOOZ. ;  842.  odd  has  been  paid  into 
court,  and  tbe  only  question  is  as  to  the  remainder. 
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Mr.  Daniel  makes  two  answers  to  the  claim.  The 
first  is,  that  there  was  no  breach  of  the  conditions 
of  the  bond  at  all,  because  it  was  the  dnty  of  the 
collector  to  obserre  the  orders  and  obey  the 
directions  of  the  guardians  and  overseers  in 
collecting  the  rates;  that  the  overseers  left  the 
collection  to  him,  and  he  therefore  neglected  no 
orders,  and  there  was  therefore  no  breach.  But, 
in  my  opinion,  he  was  a  public  officer,  whose  duty 
it  was  to*collect  the  rates ;  and  that  branch  of  the 
conditions  of  the  bond  was  undoubtedly  broken. 
The  second  answer  made  is  that,  assuming  there 
was  a  breach  of  the  conditions,  no  damages  can  be 
recovered  except  those  which  were  occasioned  by 
the  default  of  the  ooUector.  That  is  perfectly 
dear,  and  if  it  is  made  out  that  the  collector 
oould  not  have  collected  the  rates  and  that  no  real 
loss  occurred,  then  no  damages  could  have  been 
recovmd.  From  the  nature  of  the  case  and  the 
necessity  of  examining  the  rate  collection  accounts 
in  detail,  it  was  impracticable  to  try  the  case  before 
a  jurv,  and  the  parties  agreed  to  refer  it  to  Mr. 
Lumley,  who  has  great  experience  in  these  matters. 
He  has  reported  that  there  was  neglect  on  the 
part  of  the  ooUector,  but  no  neglect  on  the  part  of 
the  guardians,  and  that  the  loss  of  the  1 52.  odd  has 
not  been  occasioned  by  any  omission  on  the  part 
of  the  overseers  since  they  discovered  the  de&ult 
of  the  collector.  I  am  therefore  of  opinion  that 
the  plaintiffs  are  entitled  to  recover,  and  the 
verdict  and  judgment  must  be  entered  for  the 
plaintiffs. 

The  defendant  appealed. 

Morton  Daniel  for  the  appellant. — In  omitfcing 
to  see  that  the  collector  passed  his  accounts,  the 
plaintiffs  were  guilty  of  laches.  A  surety  has  a 
right  to  expect  that  the  guardians  will  act  accord- 
ing to  law  and  discharge  their  duties : 

Mactaggart  y.  Watmm,  10  Bli.  618, 625 ;  8  a.  &  F.  525. 

C^ffter  could  only  collect  the  rates  by  the  direc- 
tions of  the  ^ardians.  [Jesssl,  M.B. — If  people 
made  de£ftult  m  paying  their  rates,  it  was  his  duty 
to  report  them  and  get  directions.  The  finding  is 
against  you  that  the  rates  were  lost  by  his 
default.]  The  court  has  power  to  deal  with  the 
report  and  the  whole  matter  under  sect.  57  of  the 
Judicature  Act  1873  and  Order  XXXYL,  r.  34. 
[Jessel,  M.R.— You  are  bound  by  sect.  58 ;  the 
report  is  equivalent  to  the  verdict  of  a  jury.]  By 
the  order  of  reference  the  referee  was  to  report  on 
the  evidence.  [Jessel,  M.B.— No  ;  "  thereupon" 
refers  to  the  issues  of  fact.  Under  sect.  56  a 
particular  question  may  be  referred  for  inquiry, 
hat  that  is  not  what  was  done  here.  The  issues 
of  ftct  were  referred.  A  report  under  sect.  56 
requires  confirmation,  but  one  under  sect.  58 
can  only  be  set  aside,  like  a  verdict,  on  the  ground 
that  it  is  against  the  weight  of  evidence.]  The 
evidence  did  not  justify  the  &iding  that  there  was 
i  loss,  and  I  ask  for  leave  to  move  to  set  aside  the 
npcfrt  as  being  against  the  weight  of  evidence. 
[Jessel,  M.B. — On  the  present  occasion  you  have 
to  show  that  Williams,  J.  was  wrong  on  the 
materials  before  him.]  What  then  are  the  duties 
of  the  guardians  and  overseers  P  The  collector 
w  to  collect  and  proceed  against  defaulters  under 
uoir  direction.  The  guardians  only  incurred 
woages  resulting  from  their  breaches,  and  such 
hreaches  could  not  have  happened  if  the  overseers 
had  done  their  duty  as  prescribed  by  7  A  8  Vict. 
^  101^88.  32|  33.    The  money  was  payable  to  the  1 


overseers.  The  guardians  ^  sue  as  trustees  for 
them,  and  have  no  greater  rights  than  if  the  over- 
seers themselves  sued;  the  loss  arose  through 
their  default,  and  the  surety  is  discharged.  There 
was  actual  embezzlement  in  all  the  oases  in  which 
strong  expressions  were  used  as  to  the  liability  of 
sureties,  and  the  surety  is  responsible  for  the 
honesty  of  the  collector.  [Jessel,  M.B.  read  the 
observations  of  Lord  Brougham  in  Mactaggart  v. 
Watson  (vhi  8i«p.) :  "  The  error  iu  the  present  case 
arises  in  supposing  that  any  want  of  care  on  the 
party's  side,  in  making  the  trustee  do  that  which 
the  surety  had  covenanted  that  he  should  do,  was 
like  a  postponement  of  the  surety's  equities  or 
diminution  of  his  rights  at  law.]  Story  s  Equity 
Jurisprudence,  s.  325,  is  in  the  defendant's  favour. 
[Jessel,  M.II. — ^That  is  a  defective  statement  taken 
from  WaUs  v.  ShuUleworth  (7  H.  &  N.  353; 
5  L.  T.  Bep.  N.  S.  58 ;  29  L.  J.  229,  Ex.),  abridged 
so  as  to  oecome  inaccurate.]  A  surety  is  dis- 
charged where,  in  consequence  of  neglect  on  the 
creditor's  part,  a  security,  to  the  benefit  of  which 
a  surety  is  entitled,  is  lost  or  is  not  properly  per- 
fected : 

Strange  v.  Fooks,  4  Giff.  408,  412 ; 

Wulffy.  Jay,  27 1.  T.  Eep.  N.  S.  118 ;  L.  Eep.  7  Q.  B. 
756,  765. 

[Jessel,  M.B.  —  The  very  point  was  decided 
against  you  by  Lord  Kingsdown  in  Black  v. 
Ottoman  Bank  (6  L.  T.  Eep.  N,  S.  763 ;  8  Jur.  N.  S. 
801) ;  and  Oreighton  v.  Bankin  (7  CI.  &  F.  325}  is 
also  in  your  way.]  That  again  was  a  case  of 
embezzlement.  It  was  not  a  case  on  the  present 
point. 

Ahmander  Qlent  for  the  plaintijffs,  was  not  callea 
upon. 

Jessel,  M.B. — This  is  an  appeal  from  a  decision 
of  Williams,  J.  in  an  action  against  a  surety  who 
had  entered  into  a  bond  for  the  due  discharge  by 
a  collector  of  rates  of  his  duties  as  such  collector. 
The  collector  embezzled  some  of  the  rates  and 
neglected  to  collect  others.    The  defendant  did 
not  dispute  his  liability  as  regarded  the  sums 
embezzled,  but  he  insists  that  he  is  not  liable  as 
regards  the  sums  omitted  to  be  collected,  for  that 
^he  overseers  ought  to  have  looked  more  dGlligently 
into  the  proceedings  of   the  collector.    It  was 
urged  that  the  guardians  are  in  fact  suing  on 
behalf  of  the  overseers,  to  whom  the  sum  recovered 
is  payable,  and  are  therefore  not  entitled  to  any 
greater  rights  than  if  it  was  the  overseers  who 
were  suing.    It  was  urged  that    the  overseers 
could  not  sue  because  the  amount  lost  was  lost  by 
their  default.    The  referee  states  in  his  report 
facts  very  unfavourable  to  the  defendant.    He 
finds  that  the  collector's  default  caused  the  loss  of 
certain  sums  payable  for  rates.    It  is  quite  con- 
sistent with  the  report  that,  if  the  collector  had 
applied  for  these  rates,  he  would  have  received 
them,  and  even  if  there  were  reason  to  doubt  the 
accuracy  of  the    finding   that    they  were    lost 
owing  to  the  neglect  of  the  collector,  which  reason 
I  do  not  see,  we  still  should  not  be  able  to  go 
behind  the  report.    Then  as  to  the  right  to  sue,  I 
cannot  agree  that  the  guardians  are  in  the  same 
position  as  the  overseers.    The  people  who  lose  if 
this  money  cannot  be  reeoveied  are  the  other 
ratepayers,  and  the  guardians  sue  on  their  behalf. 
The  measure  of  damages  is  not  what  the  obligees 
named  in  the  bond  lose,  but  what  is  lost  to  the 
rates.    I  am  of  opinion,  therefore,  that  the  appeal 
fails.    I  am  further  of  opinion  that  it  would  have 
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failed  even  if  the  overseers  had  been  the  plaintiffs. 
The  case  made  by  the  defendant  is  that,  if  the 
overseers  had  duly  called  on  the  ooUeotor  to  render 
his  accounts,  the  loss  woald  not  have  occarred. 
Bnt  mere  negligence  on  the  part  of  the  obligee 
does  not  discharge  a  surety,  and  the  mere  omission 
to  call  on  the  collector  to  account  cannot  exonerate 
the  defendant. 

Sir  Jakes  Haitnbk. — I  shall  confine  myself  to 
one  point,  viz.,  whether  the  guardians  are  affected 
by  the  alleged  laches  of  the  overseers.  I  am  of 
opinion  that  they  are  not.  The  guardians  ap- 
pointed the  collector,  and  then  the  bond  was  given 
to  them.  They  are  not  answerable  for  the  conduct 
of  the  overseers.  The  report  is  inconsistent  with 
the  view  that  they  were  guilty  of  anv  laches.  It 
finds  that  the  money  was  Tost  by  the  default  of  the 
ooUeotor,  and  that  it  was  not  shown  that  the 
guardians  knew  anything  of  his  negligence  till  the 
30th  Aug.,  and  his  resignation  took  place  in  the 
next  month.  The  report  of  the  referee,  which 
stands  on  the  same  footing  as  the  verdict  of  a 
jury,  is  decisive  against  the  defendant.  Whether, 
if  the  overseers  had  been  the  plaintiffs,  their  laches 
would  have  been  a  defence,  is  a  point  which  we 
have  not,  in  my  opinion,  sufficient  materials  to 
decide.  It  is  clear  that  mere  passive  negligence 
on  the  part  of  the  obligee  does  not  discharge  a 
surety.  It  is  shown,  however,  by  Watte  v.  ShuUlc 
worth  {uhi  sup,),  that  a  neglect  of  duty  by  the 
employer  may  in  some  circumstances  be  set  up  as 
a  defence,  and  if  the  action  had  been  by  the  over- 
seers and  it  was  shown  that  they  had  neglected  a 
duty  imposed  upon  them  by  statute,  I  think  the 
principle  of  that  case  would  have  applied.  I  rest 
my  judgment  on  this,  that  the  guaroians  are  not 
responsible  for  the  negligence  of  the  overseers. 

LnfDLET,  J. — I  am  of  the  same  opinion.  The 
bond  is  given  to  the  guardians,  the  action  is  by 
them,  and  no  negligence  is  imputed  to  them. 
The  collector  was  guilty  of  default  in  two 
respects ;  he  embezzled  some  moneys,  and  allowed 
others  to  be  lost  by  not  collecting  them.  It  is 
urged  that  the  action  is  in  substance  an  action  by 
the  guardians  as  trustees  for  the  overseers.  I 
think  that  is  a  mistake,  and  that  there  is  no 
ground  for  saying  that  only  nominal  damages  can 
be  given  because  they  suffer  no  individual  loss. 
They  sue,  in  my  opinion,  as  trustees  for  the 
parish.  1  do  not  think  that  the  facts  are  suffi- 
ciently before  us  to  enable  us  to  form  an  opinion 
how  the  case  would  stand  if  the  overseers  had 
been  obligees  and  plaintiffs;  nor  is  it  necessary 
for  the  decision  of  the  case  that  we  should  form 
any  opinion  on  that  point. 

Appeal  diamiesed. 

Solicitors  for  the  plaintiffs,  HardiHy  and  Bhodea. 
Solicitors  for  the  defendant,  Stevens  and  Oo. 
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BrAOLAUGH  v.  ERSKIN£.(a) 

Parliament — Power  to  exclude  Member — AseauU 
— Juatification — Juriadiction  of  Oourte  of  Law, 

To  a  claim  for  damages  for  an  assault  committed 
on  plaintiff,  a  member  of  Parliament,  whiUt  at- 
tempting to  enter  the  House  af  Commons  for 
the  purpose  of  taking  his  seat,  the  defendant 
pleaded  in  justification  thereof  that  the  House 
had  previously  resolved  and  ordered  thai  the 
defendant  (one  of  its  officers)  shotUd  '^  remove 
the  plaintiff  from  the  House  uniXL  he  should 
engage  not  further  to  disturb  the  proceedings  of 
the  House,^*  and  that,  acting  in  pursuance  of 
such  order,  the  defendant  resisted  and  removed 
the  plaintiff 

Held,  on  demurrer,  that  the  plea  was  good. 

Stockdale  v,  Hansard  (9  Ad.  8f  E,  1)  and  Bnrdett 
V,  Abbot  (11  Eastl)  commented  on» 

This  was  a  demurrer  to  a  statement  of  defence. 
The  action  was  brought  by  the  plaintiff  as  member 
of  Parliament  for  the  town  of  Northampton 
against  the  Seijeant-at-Arms  of  the  House  of 
(Jommons  for  an  assault  committed  by  the  defen- 
dant in  forcibly  preventing  the  plaintiff  from 
entering  the  House  of  Commons. 
The  statement  of  claim  alleged : 

1.  That  on  the  9tli  April  1881  the  plaiiitiff  was  duly 
elected  by  the  burgesseB  of  the  boroagh  of  Northampton 
one  of  their  members  in  the  Ck)mmons  House  of  Fiurlia- 
ment. 

2.  That  the  defendant,  at  the  time  of  committing  the 
grieyances  hereinafter  mentioned,  was  the  Serjeant-at- 
Arms  of  the  said  Commons  Hoose  of  Parliament. 

3.  That  on  the  3rd  Angust  1881  the  plaintiff  went  to 
the  enter  door  of  the  said  Honse  qnietly  and  peaceably  for 
the  purpose  of  entering  the  House  and  taQn|^  his  seat 
as  being  a  dnly  elected  member  entitled  to  sit  m  the  said 
Honse. 

4.  The  defendant  was,  together  with  a  number  of 
policemen  and  other  persons,  standing  outside  tiie  said 
doors,  and  such  policemen  and  other  persons  acted  as 
hereinafter  mentioned,  in  obedience  to  the  orders  and  in 
accordance  with  the  direction  of  the  defendant. 

5.  The  defendant  thereupon,  and  the  said  policemen 
and  other  persons,  assaulted  and  beat  the  plaintiff, 
whereby  he  became  sick  and  ill  and  suffered  great  pain 
for  a  lon^  time,  and  incurred  great  expense  in  meoical 
and  surgical  attendance. 

The  statement  of  defence  alleged : 

1.  That  the  defendant  is  the  Deputy  Serjeant-at-AmiB 
and  an  officer  of  the  House  of  Commons,  and  as  such  is 
bound  to  obey  sjid  carry  out  the  lawful  orders  of  the  said 
House  and  of  the  Speaker  of  the  said  House,  to  act  as 
depuiy  or  assistant  Serjeant-at-Arms  of  the  said  House, 
and  in  his  absence  to  do  all  such  things  that  the  Serjeant- 
at-Arms  might  or  could  do. 

2.  On  the  10th  M&j  1881,  while  Parliament  was  in  fall 
Session,  the  House  of  Conmions,  hayin|r  duly  considered 
certain  matters  and  things  that  nad  arisen  and  occurred 
before  it,  duly  resolved  and  ordered  in  relation  thereto, 
that  the  Sezieant-at-Arms  do  remoye  the  said  plaintiff 
from  the  said  House  until  he  shall  engage  not  farther  to 
disturb  the  proceedings  of  the  said  House. 

3.  That  afterwards,  on  the  3rd  Aug.  1881,  while  Par- 
liament was  in  full  Session,  and  the  House  of  Commons 
was  sitting,  the  plaintiff  not  having  engaged  not  farther 
to  disturb  we  proceedings  of  the  said  House,  and  while 
the  order  i^oresaid  was  in  full  force  and  effect,  attempted 
to  f  ozoe  his  way  into  the  said  House  and  assaulted  ^e 

(a)  Beported  byDuMLOP  Hill,  Esq.,  Barrl8t8r«t-lAw. 
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defendant,  then  dnly  noting  aa  the  Depnty  Serjeant-at- 
Arms,  as  aforesaid.  Wherenponj  for  the  pnrpose  of 
prerenting  the  plaintiff  from  forcing  his  way  into  the 
said  House,  and  for  the  purpose  of  preyentiziif  noise  and 
disturbanoe  at  the  doors  of  the  said  House  and  within 
the  precincts  thereof,  and  of  preyenting  the  proceedings 
of  uie  said  House  from  being  disturbeid,  the  defendant, 
duly  acting  as  Deputy  Serjeant-at-Arms  as  aforesaid, 
together  with  other  persons  in  the  said  House  whom  he 
ca&ed  to  his  assistance,  acting  in  obedience  to  the  orders 
of  the  said  House,  and  by  virtue  of  Uie  authority  Tested 
in  the  defendant  as  such  Deputy  Serjeant-at-Arms,  and 
by  tiie  orders  of  the  said  House,  and  in  order  to  carry 
out  the  said  orders,  resisted  and  removed  the  plaintiff  as 
he  lawfully  might  for  the  causes  aforesaid. 

4.  That  the  House,  having  duly  considered  all  the  cir- 
eumstancee  of  the  case  aud  heard  the  report  of  the 
Speaker,  thereui)on  resolved  as  follows :  That  this  House 
approves  the  action  of  Mr.  Si>eaker  and  of  the  officers  of 
this  House  acting  under  his  orders. 

5.  Save  as  aforesaid  defendant  denies  each  and  all  the 
paragraphs  3  and  4  of  the  statement  of  clidm. 

To  this  statement  of  defeDce  the  plaintiff 
demnrred. 

Plaintiff,  in  person,  in  snpport  of  the  demurrer. 
^It  must  be  taken  to  be  admitted  on  the 
pleadings  that  I  was,  at  the  time  of  the 
happening  of  the  assault  alleged,  a  duly  elected 
member  of  the  House  of  Commons,  and  entitled 
to  sit  and  entitled  to  every  privilege  lawfully 
enjoyable  by  a  member  of  Parliament.  It  must 
also  be  taken  to  be  admitted  that  the  assault 
alleged  was  committed  outside  the  House  of 
Commons.  It  is  not  alleged  in  the  statement  of 
defence  that  the  order  of  the  10th  May  1881  was  a 
lawful  orde^  of  the  House.  It  is  for  the  oonrb  to 
examine  into  the  nature  of  the  order  and  into  the 
matters  immediately  preceding  the  order,  and 
upon  which  it  is  based,  to  sec  whether  the 
order  is  such  a  one  as  the  House  of  Commons 
bas  authority  to  make.  It  is  neoesscry,  therefore, 
that  such  matters  should  have  been  set  out.  The 
court  is  bound  to  inquire  what  was  the  matter 
considered  before  it  gives  auy  force  to  this  order 
as  a  defence.  In  Beg.  y.  Paty  (2  Baym.  11 14)  Holt, 
L.C.J.  said  that  when  a  matter  of  privilege  comes 
in  question  in  Westminster  Hall,  the  judges  must 
determine  it  as  they  did  in  Binyon's  case — that  is  to 
say,  they  must  determine  whether  the  House  has 
the  privilege  it  claims  of  making  the  order  relied 
upon  as  a  defence.  I  admit  that  the  House  has 
unlimited  power  to  commit  for  any  contempt  it 
chooses  to  allege.  If  the  House  had  said 
that  I  had  committed  cod  tempt  and  had 
ordered  imprisonment,  I  admit  I  should  not 
have  had  the  right  to  ask  this  court  to 
go  behind  the  consideration  of  the  House. 
PlBTsgraph  3  of  the  statement  of  defence  says 
that  while  the  said  order  was  in  force,  the  defen- 
dant did  so-and-so,  but  it  does  not  state  what  the 
order  was.  [^ield,  J. — It  dearly  must  be  the 
order  of  the  10th  May.]  Then  that  order  does  not 
authorise  the  defendant  outside  the  House  to 
assault  me,  admittedly  a  person  duly  elected 
to  Parliament.  The  House  had  no  right  to 
prevent  me  from  entering  the  House.  The 
House  might,  when  I  am  within  its  walls,  order 
me  into  arrest,  if  it  is  displeased  with  me. 
It  may  also  suspend  me  from  the  service  of 
the  House  for  a  limited  period  for  disobedience 
to  the  rules  of  Fftrliament.  But  it  has  no  power 
to  stop  me  entering  the  House.  What  is  the 
effect  of  stopping  me  P  The  return  is  rendered 
nugatory  and  the  franchise  made  useless.  The 
duty  of  every  member  of  Parliament,  and  the 


right  and  priyilege  of  every  voter  is  thereby  in- 
teif  ered  with.  Every  person  returned  as  a  member 
of  Parliament  is  bound  to  attend  the  House.    In 
Coke's  Institutes,  vol.  4,  ohap.  1,  it  is  laid  down, 
"  Every  lord,  spiritual  and  temporal,  and  every 
knight,  citizen,  and  burgess,  shall  upon  summons 
oome    to   Parliament,  except  he  can  reasonably 
and  honestly  excuse  himself,  or  else  he  shall  be 
amerced."    The  right  and  privilege  of  a  member 
duly  elected  has  two  foundations :  First,  the  right 
and  privilege  of  the  electors  to  be  duly  served  in 
Parliament  by  a    man   whom   they  have   duly 
returned ;  and,  secondly,  that  of  the  person  elected. 
[He  cited  passages  from  the  judgment  of  Holt, 
C.J. in  AsJiby  v.  WhUe  (2  Lord  Baym.  at  pp.  950-58.] 
1  consider  that  the  court  bas  the  right  and  duty 
to  inquire  whether  the  House  of  Commons  had 
any  jurisdiction  to  make  the  order  of  the  10th 
May  1881.      In  Bwrdett  v.  Abbott   (14  East,  1) 
which  was  an  action  of  trespass  by  a  member  of 
Parliament  against  the  Speaker  of  the  House  of 
Commons  for  forcibly  entering  into  the  plaintiff's 
house  and  arresting  him  tJiere,  and  for  imprisoning 
him  in  the  Tower,  the  defendant  justified  himself 
on  the  ground  that  Parliament  was  sitting  during 
the  period  of  the  trespasses  complained  of,  and  had 
resolved  that  a  certain  letter  (which  the  plaintiff 
admitted  having  published)   was    libellous   and 
scandalous,   and    reflected   on   the   rights    and 
privile^s  of  the  House  of  Commons,  and  that 
the  plamtiff  had  thereby  been  guilty  of  a  breach  of 
the  privileges  of  the  House,  the  House  had  ordered 
that  the  plaintiff  should  be  imprisoned  for  such 
conduct.     Further,  that  the  defendant,  in  pur- 
suance of  such  resolution  and  order,  and  according 
to   the  laws   and   customs    of   Parliament,  did 
oommit,  &c.,  the  acts  complained   of.     It   was 
there  expressly  pleaded  that  the  order  was  made 
according  to  the  "  laws  and  custom  of  Parlia- 
ment."   There  is  no  such  allegation  here.   [Field, 
J.^I  think    that  is   sufficiently  shown  by  the 
insertion  of  the  words  "  duly  considered."]    I^ext, 
what  was  the  order  of  the  lOlh  MayP     It  was 
an  order  that  was  either  executed  on  that  day,  or 
it  was  not.     The  order  does  not  say  that  the 
defendant  shall  take  steps  to  prevent  the  plaintiff 
from  re-entering  the  House.    The  words  of  the 
order  are,  *'Do  remove  the  plaintiff  from  the 
House   until    he    shall  engage  not   furbher   to 
disturb   the  proceedings  of   the  House."     But 
in  order  that  I  might  have  been  able  to  give  that 
undertaking,  which   I  submit  must  have  been 
given   within   the   precincts    of   the    House,  I 
must  have  had  the  right  to  re-enter  the  House. 
I  oould  not  give  the  undertaking  except  from 
my  place  in  the  House.    Again  the  order  does  not 
say  the  plaintiff  shall  give  nis  undertaking  to  the 
defendant  or  the  Serjeant-at-Arms.    There  is  no 
process  by  which  a  member  can  give  such  an 
undertaking  except  by  his  speech  in  his  place  in 
the  House.    I  contend  that  known  or  established 
laws  cannot  be  superseded,  suppressed,  or  altered 
by  any  resolution  or  order  of   the    House   of 
Commons,  and  that  the  House  cannot  by  any 
resolution  or  order  of  themselves  create  any  new 
privilege   to    themselves   inconsistent  with   the 
known  laws  of  the  land.    I  rely  upon  Stockdale  v. 
Hanftard  (9  Ad.  &  El.  1)  which  was  an  action 
against  the  Parliamentary  printers  for  hbel.    It 
was  held  that  it  is  no  defence  in  law  to  an  action 
for  publishing  a  libel,  that  the  defamatory  matter 
is  part  of  a  document,  which  was,  by  order  of  the 
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HouBo  of  Oommons,  laid  before  the  Hodbo,  and 
^erenpon  became  part  of  the  proceedings  of  the 
House^and  which  was  afterwards,  by  order  of  the 
House,  printed  and  published  by  the  defendant, 
and  that  the  House  of  Commons  heretofore  re- 
Bolyed,  declared,  and  adjudged,  "  that  the  power 
of  publishing  such  of  its  reports,  notes,  and  pro- 
oeedings  as  it  shall  deem  necessary  or  conduoiye 
to  the  public  interests  is  an  essential  incident  to 
the  constitutional  functions  of  Parliament,  more 
especially  to  the  Commons  House  of  Parliament 
as  the  representatiye  portion  of  it."  On  demurrer 
to  a  plea  suggesting  such  a  defence,  it  was  held 
that  a  court  of  law  is  competent  to  determine 
whether  or  not  the  House  of  Commons  had  such 
privilege  as  would  support  the  plea.  There  is  no 
power  on  the  part  of  the  House  to  adjudi- 
cate upon  what  occurred  outside  the  House, 
not  being  a  matter  of  privilege.  Further,  if  the 
House  has  power  to  adjudicate,  they  must  adjudi- 
cate on  those  matters  only  within  their  privileges. 
There  has  been  no  such  adjudication  here. 
This  not  being  a  case  of  commitment  for  con- 
tempt, the  court  has  the  power  to  say,  and 
ought  to  sav,  that  the  &cts  which  warrant  the 
order  should  be  stated.  The  privilege  claimed 
here  is  that  of  makin|r  the  order  of  the  10th 
May,  and  the  proof  of  it  is  grounded  upon  three 
principles,  viz. — ^necessity,  practice,  and  universal 
Bcq^uiescenoe — ^for  these  are  the  only  matters 
which  can  be  put  forward  to  justify  a  olaim  of 
privilege  on  the  part  of  the  House.  Per  Lord 
Denman,  C.J.  and  the  other  judges  in  Stockdale 
V.  Hansard  (attp.).  Practice  and  universal  acquies- 
oence  cannot  be  shown,  for  there  are  no  authorities 
on  an  order  of  the  kind  under  consideration.  Then 
where  was  the  necessity  P  [Fdsld,  J.— That  the 
engagement  had  not  been  g^ven  by  you.  Is  not 
that  a  necessity  P]  There  could  l>o  no  necessity 
for  an  assault  when  the  House  has  the  power  of 
oommitment,  imprisonment,  or  expulsion.  The 
reason  stated  in  the  pleadings  is  "that  the 
proceedings  should  not  be  further  disturbed." 
There  is  no  allegation  that  they  had  been  dis- 
turbed. 

Sir  H.  Jamea,  A.G.  {A,  L.  Smith  with  him)  for 
the  defendant. — The  defendant  alleges  that  as  an 
officer  of  the  House  of  Commons  he  is  bound  to 
obey  the  orders  given  to  him  personally,  or  to  his 
superior  officer,  the  Serjeant-at-Arms,  whose 
deputy  he  is.  Next  that  an  order  was  made  by 
the  House  on  the  lOth  May.  With  dil  respect  to 
the  court,  that  order  must  be  ti^en  to  be  a  valid 
and  binding  order,  and  one  not  open  to  review  by 
any  court  of  law.  We  contend  that  that  which  is 
alleged  does  not  contain  matter  cognisable  within 
the  oourts  of  law ;  that  it  is  matter  which  has 
arisen  within  the  House  of  Commons ;  tiiat  the 
House  has  dealt  by  its  resolutions,  and  by  its 
servants,  with  one  of  its  own  members,  on  a 
matter  affecting  the  procedure  of  the  House ;  and 
that  the  House  of  Commons  has  the  right,  as  one 
of  the  Houses  of  Parliament,  to  deal  as  it  will 
with  all  matters  that  may  arise  within  its  own 
walls  in  relation  to  its  own  procedure.  That  claim 
is  not  one  of  arbitrary  power — it  springs  from  the 
constitution  of  the  Houses  of  Parliament  as  the 
highest  court  of  the  r^m.  It  is  no  higher  right 
than  that  which  would  be  claimed  by  the  judges 
of  the  land  in  dealing  with  what  occurs  in  the 
courts  over  which  they  preside.  So  long  as  it 
appears^that  a  judge  is  acting  within  the  area  of 


his  judicial  pK>wer,  he  has  the  right  to  regulate 
the  procedure  of  his  court.  There  is  no  power  on 
the  part  of  any  court,  either  in  Westminster  Hall 
or  in  this  country,  to  enter  into  the  question  of 
whether  the  things  of  which  the  plaintiff  com- 
plains have  been  rightly  done,  or  whether  there  is 
any  ground  for  the  course  that  the  House  of 
Commons  thought  it  right  in  its  discretion  to 
take.  As  to  the  order  of  the  10th  May  being 
without  precedent,  we  contend  that,  inasmuch  as 
it  is  not  open  to  review  by  a  court  of  law,  it  is 
sufficient  to  say  that  it  has  been  made.  But  in 
answer  to  the  plaintiff's  contention  that  there 
must  be  precedent  for  what  is  done,  there  is  ample 
precedent  for  it.  In  Fry's  case  (6  Com.  Jour.  124) 
m  1648  the  order  was  "  that  Mr.  Fry  do  continue 
suspended  from  sitting  in  this  House  •  .  •  • 
till  he  shall  give  better  satisfaction  to  this 
House."  Orders  similar  in  effect  were  made 
in  Love's  ease  (8  Com.  Jour.  289)  and  Qilberes 
case  (10  Com.  Jour.  146),  in  1692.  These 
orders  being  either  of  suspension  or  removal,  were 
orders  uncertain  in  their  extent.  As  to  the 
plaintiff's  distinction  that  the  House  has  authority 
to  suspend  a  member  for  a  period,  after  he  has 
taken  his  seat,  but  not  before,  it  is  contended 
the  point  does  not  arise  here,  for  the  plaintiff  is 
undoubtedly  a  member  of  the  House.  He  can 
claim  privilege  against  arrest ;  and  he  can  sit  on 
committees  of  the  House,  as  Baron  Bothsohild 
did.  If,  however,  he  be  not  a  member,  he  had  no 
right  to  be  where  he  was,  and  the  House  had  the 
power  to  remove  him.  With  regiud  to  the  three 
objections  raised  by  the  plaintiff,  viz.  (1)  that  the 
order  of  the  10th  May  should  have  been  set  out 
in  terms ;  (2)  the  facts  upon  which  that  order  was 
founded  should  have  been  stated ;  and  (3)  the 
pleading  should  further  state  that  the  resolution 
was  arrived  at  according  to  the  law  and  custom  of 
Parliament,  it  is  clear  the  only  object  there  could 
be  in  setting  out  the  views  of  the  order  and  the 
facts  which  led  to  the  making  of  it,  is  that  they 
may  be  reviewed  both  by  jury  and  by  the  judge. 
It  is  sufficient  to  say  that  Parliament  has  the 
right  to  determine  what  its  own  laws  are ;  it  is 
within  the  walls  of  Parliament,  and  by  Parliament 
onlv,  that  the  determination  of  what  are  its  rights 
and  what  is  its  law  can  be  arrived  at.  This  is  not 
a  question  of  privilege  of  Parliament,  but  only 
one  of  its  inherent  authority,  which  rests  in  this 
respect  upon  the  same  ground  as  the  authority  of 
the  courts  themselves.  That  both  the  oourts  of 
law  and  the  Houses  of  Parliament  have  the  power 
to  prevent  disturbance  cannot  of  course 
be  ooubted.  This  power,  however,  is  not 
exercised  by  virtue  of  any  privilege,  but  by 
virtue  of  the  inherent  authority  which  they 
both  possess  to  maintain  order.  We  rely  on 
Burdett  v.  Abbott  (14  East  1,  in  Cam.  Scaoc.  4 
Taunt.  402,  in  House  of  Lords,  5  Dow,  165),  in 
which  the  arrest  on  the  Speaker's  warrant  of  a 
person  outside  the  House  was  held  to  be  justified. 
In  Bex  V.  Hobhouse  (2  Chitty  207),  the  power  of 
the  House  to  commit  for  contempt  was  clearly 
recognised.  The  plaintiff  admits  that  the  House 
has  power  to  commit  for  contempt;  but  surely 
the  power  to  send  to  prison  for  contempt  involved 
the  lesser  power  of  excluding  a  member  from  its 
walls.  Stockdale  v.  Hansard  (9  Ad.  &  EL  1)  has 
no  application  here.  That  was  an  interference 
with  the  ordinary  law  of  the  country,  inasmuch  as 
it  was  a  defence  of  the  right  to  libel  a  person  by 
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yirtne  of  an  order  of  the  Hoase  of  GommonB  that 
the  libel  should  be  publiBhed.  Howard  v.  QosBBii 
(10  Q.  B.  359  and  411)  is  in  point,  for  it  deoided 
that  the  House  had  authority  to  arrest  for  oon* 
tempt  of  its  order  strangcirs  outside  the  precincts 
of  the  House,  and  that  the  House  alone  has  the 
power  to  judge  where  the  power  is  to  be  exercised. 
He  cited  also 

SnHck  ▼.  Carmgton,  19  Howell  St.  Tr.  1047  j 
Bran  Croslnf*8  case,  3  Wilaon,  305 ; 
Hawkins'  Fleas  of  the  Grown,  toI.  8; 
Beg.  T.  Paty,  2  Bayxn.  1. 

The  power  to  make  this  order  does  not  depend 
upon  the  power  to  commit.  In  Colonial  assemblies 
there  was  no  power  to  commit  for  contempt ;  yet 
the  power  to  exclude  persons  was  held  to  exist: 

Doyle  y.  Falconer,  4  Moozo  P.O.  203. 

The  plaintiff  replied. 

Owr.  adv.  vuU. 

Jan.  11, 1883.— FiSLD,  J.— This  is  a  case  which 
was  argued  before  me  on  demurrer.  The  plaintiff, 
who  is  one  of  the  elected  burgesses  of  the  borough  of 
Northamptoc,  but  who  has  not  yet  taken  his  seat, 
brings  this  action  against  the  defendant,  the 
Deputy  Serjeant-at*Arms  of  the  House  of  Com- 
mons, to  recover  damages  for  an  assault  committed 
upon  him  as  he  was,  as  he  alleges,  about  to  enter 
the  House  of  Commons  for  the  purpose  of  taking 
his  seat.  The  defendant  admits  the  allegation  in 
question,  but  states  that  he  did  that  which 
amounts  to  an  assault  upon  the  plaintiff,  and  seeks 
to  lustily  the  wrong  by  alleg^ing  that  he  did  so 
under  the  authority  of,  and  in  obedience  to,  the 
House,  which  on  the  10th  May  1881  resolved  and 
ordered  the  Serjeant-at-Arms,  whose  deputy  the 
defendant  is,  to  remove  the  plaintiff  from  the 
House  until  he  should  engage  not  further  to 
disturb  its  proceedinscs.  Then  the  defendant 
alleges  that  because  the  plaintiff  had  not  given 
any.  such  engagement,  but  was,  nevertheless, 
attempting  to  force  his  way  into  the  House,  the 
d^endant,  as  Deputy  Serjeant-at-Arms,  resisted 
and  removed  him.  To  these  pleadings  the  plaintiff 
demurs,  alleging  that  the  defendant  shows  no  jus- 
tification for  committing  a  personal  wrong.  In 
support  of  the  demurrer  the  plaintiff  contends, 
firstly,  that  although  the  House,  when  any  breach 
of  its  privileges  has  been  committed,  has  the 
undoubted  power  of  arresting,  of  imprison- 
ing, and  of  removing  any  of  its  members,  or  any 
stranger  so  offending,  yet  that  that  power  does 
not  extend  so  far  as  a  member  of  the  House  is 
oonoerned  to  one  who  like  the  plaintiff,  although 
duly  elected  and  returned,  has  not  taken  his  seat, 
and  is  in  fisMst,  as  alleged,  in  the  act  of  entering 
the  House  for  the  ver^  purpose  of  completing 
his  qualification  for  sitting  and  voting.  The 
plaintiff  did  not  cite  any  case  or  authority  in 
support  of  this  alleged  distinction,  but  there  are 
precedents  the  other  way  which  show  that  an 
elected  buries,  although  he  has  not  taken  the 
oaths  required  by  law,  is  still  a  member  of  the 
House,  and  that  he  may  be  called  on  to  serve  upon 
oommittees  of  the  House.  There  is  the  case  of 
Sir  Joseph  Jekyll  in  1715,  and  the  case  of  Baron 
Bothsohild  in  1858,  in  which  the  Baron  not  only 
nerved  on  a  committee,  but  was  also  appointed 
a  member  of  a  committee  to  confer  with  the  Upper 
House.  As  a  member,  too,  he  may  remain  in  the 
House  below  the  bar,  although  at  that  time 
itnmgers  are  ordered  to  withdraw.    Another  case 


occurred    in  1851,  when    Alderman    Salomons, 
having  refused  to  take  the  oath  in  the  form  then 
required  by  law,  but  having  taken  his  seat  within 
the  bar,  was  ordered  to  withdraw.    He,  however, 
still  remained  sitting  within  the  bar,  whereupon 
the   Speaker  ordered  the    Serjeant-at-Arms    to 
remove  him.    This  was  done  by  the  officer  of  the 
House  placing  his    hand  on  the  Alderman  and 
conductiDg  him  below  the  bar.    This  was  an  un- 
questionable assault  in  point  of  law,  but  no  doubt 
was    ever    raised   that   the  House    has  as   full 
power    over   a   member    in    that    position    as 
over  a  member  who  by  taking    the  oath,  has 
qualified  himself  to  sit  and   vote.    There  is  no 
foundation,  therefore,  either  in  authority  or  prin- 
ciple in  support  of  this  objection,  and   I  pass 
therefore  to  the  second,  which  is  that  in  the  state- 
ment of  defence  it  was  not  alleged  that  the  plain- 
tiff had  in  fact   committed  any  breach  of  the 
privileges  of  the  House,  or  that  the  House  had  so 
adjudged.    In  answer  to  this  objection,  however, 
the  Attorney- General  cited    and  relied  upon   a 
long  line  of  precedents  and  authorities  to  the 
effect  that  in   the  case  of  proceedings    by  the 
House  of  Commons  for  breach  of  its  privileges, 
the  House  is  the  sole  judge  of  what  is,  or  is  not, 
a  breach  of  its  privileges,  and  also  of  the  mode 
of  prevention  or  punishment — in  fact  that  the 
House  of  Commons  is  a  portion  of  the  highest 
court  of  the  realm,  and  is  clothed  with  all  those 
rights  and  privileges  for  the  protection  of  its  pro- 
ceedings which  belong  to  every  court  of  record  in 
the  kingdom.    Its  one  undoubted  and  clear  privi- 
lege is  that  no  other  court  has  power  to  examine 
into  the  effects  of  the  authority  of  the  House,  or 
to  question  the  form  in  which  that  authority  is 
exercised.    In  the  case  of  Bwrdett  v.  Abbott  Lord 
Ellenborough  states  the  origin  of,  and  the  neces- 
sity for,  this  power  in  the  dearest  terms.    He 
said :  "  The  privilege  which  belongs  to  each  Houae 
seems  at  all  times  to  have  been,  and  necessarily 
must  be,  inherent  in  it,  independent  of  any  pre- 
cedent.   It  was  necessary  that  they  should  have 
the  most   complete  personal  security  to  enable 
them   freely   to  meet    for   the  purpose  of  dis- 
charging   their   important    functions,  and    also 
that  they   should   nave   the    right  of   self-pro- 
tection.    I  do    not  mean   merely  against   acts 
of    individual    wrong,    for   poor   and   impotent 
indeed  would  be   the    privileges  of    Parliament 
if  they  could  not  also  protect  themselves  against 
injuries  and  affronts    offered  to  the   aggregate 
body  which  might  prevent  or  impede  the  full 
and   effectual    exercise   of    their   parliamentary 
functions.    This  is  an  essential  right  neoessarily 
inherent    in    the    supreme    Legislature   of    the 
kingdom,  and  of  course  as  necessarily  inherent 
in  the  Parliament  assembled  in  two  Houses  as 
in  one.     The  right  of  self-protection  implies,  as 
a  consequence,  the  right  to  use    the  necessary 
means  to  render    such   self-protection  effectual. 
Independently,  therefore,  of  any  precedents  or 
recognised  practice  on  the  subject,  such  a  body 
must  d  priori  be  armed  with  a  competent  autho- 
rity to  enforce  the  free  and  independent  exercise  of 
its  own  proper  functions,  whatever  those  functions 
may  be.    On  this  ground  it  has  been,  I  belieye, 
very  generally  admitted   in  argpiment  that   the 
House  of  Commons  must  be  and  is  authorised  to 
remove  any  immediate  obstructions  to  the  due 
course  of  its  proceedings."    Lord  Ellenborough 
then  goes  on  to  apply  the  question  of  power  to 


112 


MAGISTRATES'  OASES. 


Q.B.  DiY.] 


B&iLDLATTGH  V.  EjBSKIKB. 


[Q.B.  Div. 


the  case  then  before  him,  whioh  was  the  case  of 
an  alleged  libel.    I  have  cited  the  first  part  for 
the  purpose  of   showing  the    foundation  of  the 
jurisdiction  and   practice.    ''It  is/'  Lord  Ellen- 
borough  points  out,  "  the  general  admission  that 
the  House  of  Commons  must  be,  and  is  autho- 
rised   to    remove    any    immediate    obstructions 
to  the   due   course    of    its    own  proceedings." 
Several    other    authorities   were  also  cited   in 
support  of  the  Attorney- General's  proposition. 
One  of  them,  and  one  that  bears  strongly  on  the 
present  case,  is  the  well-known  case  of  the  five 
men  of  Aylesbury,  reported    in  2  Baym.  1105 
under    the  title  of   Reg,    v.  Faiy    and    others. 
The  House  of  Lords,  in  the  case  of  Aekhy  v.  White^ 
held  that  an  action  would  lie  in   the  case  of  a 
person  entitled  to  vote   at   the   election   of   a 
member   against    a   returning  officer  who   had 
improperly  refused  to  allow  him  to  do  so.    The 
action  was  one  brought  by  five  Aylesbury  electors 
against  the  constable,  complaining  of  the  rejection 
of  their  votes.    The  House  of  Commons,  however, 
resolved  that  in  so  doing  they  had  committed  a 
breach  of  the  privileges  of  the  House,  and  ordered 
them  into  custody.    Upon  this,  a  writ  of  habeas 
corpus  having  been  obtained,  the  return  was  in  the 
following  words  : — "  By  virtue  of  an  order  of  the 
House  of  Commons  of  England  in    Parliament 
assembled,  these  are  to  require   you  forthwith, 
upon  sight  hereof,  to  receive  into  your  custody 
the  body  of  John  Paty,  who,  it  appears  to  the 
House  of  Commons,  is  guilty  of  commencing  an 
action  at  law  against  the  constable  of  Aylesbury 
for  not  allowing  his  vote,  in  breach  of  the  known 
privileges  of  this  House."    Now  to  this  return 
several  objections  were  faken  at  different  times, 
but  it  is  not  necessary  for  me  to  go  into  them ; 
but  among  them  was  an  objection  to  the  general 
nature    of    the    return — a   similar  objection,  in 
point  of  fact,  to  that  which  Mr.  Bradlaugh  takes 
m  the  present  case  to  these  pleadings  or  to  this 
order;  and  upon  that  Justice  Gould,  in  giving 
judgment,  said  it  was  the  first  case  ofliabeas 
corptis  that  ever  brought  up  parties  committed 
by  the  House  of  Commons.    He  said  that  "if 
this  had  been  a  return  on  a  commitment  by  an 
inferior  court  it  would  have  been  nought,  because 
it  did  not  set  out  a  sufficient  cause  of  commit- 
ment; but  this  return  being  a  return  by    the 
House  of  Commons,  which  is  superior  to  this 
court,    it    is  not  reversible."      He  then  went 
through  certain  objections,  and  the  result  was  that 
the    prisoner's  discharge  was  refused.     Now  it 
is  perfectly    true,  as  was   pointed  out  by  Mr. 
Bradlaugh  in  arguing  the  question,  that  Holt, 
L.C.J.  differed   from  the  other  judges  in  that 
case;  but  then,  even  in  regard  to   that,  it  is 
to   be  observed   that   he  made  no  question  of 
the   power    of    the    House   of    Commons.     He 
said  (page  1115)  they  might  commit  any  man 
for  offering  affront  to  a  member,  as  a  breach 
of  privilege;  and  he  drew  a  distinction  between 
Lord  Shaftesbury's  case  and  this.    He  said :  "  The 
commitment   was    for  a  contempt   done    in   the 
House,   and    the    cause    of    commitment  being 
expressed  in  the  warrant  excluded  any  intendment 
that  it  might  be  for  any  other  cause  than  that 
expressed  in  the  warrant."    In  the  case  of  Lord 
Shaftesbury  the  warrant  was,  if  I  remember  rightly, 
in  the  same  general  terms,  if  not  more  general, 
than  those  of  the  warrant  in  this  case  of  Ayles- 
bury.   Now,  in  addition  to  that  case,  there  is  the 


modem  case  of  Howard  y.  Qoeselt   (10   Q.  B. 
859),   which  is  also  strongly   in  favour  of  the 
same  view.    In  that  case  the  plaintiff  had  sued 
the  Serjeant-at-Arms  for  arrest,  and  the  Serjeant- 
at-Arms  justified  himself  under  the  orders  of  the 
House  and  the  warrant  of  the  Speaker.    Now,  the 
resolution  and  the  warrant  are  pleaded  in  that  caee 
at  pages  361  and  362.    They  are  in  these  words ; 
the  pleadings  go  on  to  say :  *'  Thereupon,  in  order 
to  compel  the  attendance  of  the  plaintiff  at  the 
bar  of  the  House,  it  was  ordered  and  resolved  by 
the  House  of  Commons,  in  pursuance  of,  and  in 
accordance  with,  the  ancient  usages  and  privi- 
leges of  the  House  and  the  law  and  custom  of 
Parliament,  as  follows :  '  The  plaintiff  should  be 
sent  for  and  brought  before  the  said  House  of 
Commons  in  the  custody  of  the  Serjeant-at-Arms 
attending  the  House  of  Commons,  and  that  the 
Speaker  of  the  House  should  issue  his  warrant 
accordingly.'"    It  is  to  be  observed  that  there 
the  order  is  in  the  most  general  of  all  possible 
terms — a  simple  order  that  the  Serjeant-at-Arms 
is  to  bring  the  body  of  the  plaintiff  before  the 
House.     It  then  goes  on  to  allege  the  warrant, 
and  says :    **  It  is  issued   in  these  terms :    '  By 
his  warrant  in  that  behalf  made  in  respect  thereof, 
that  the  House  of  Commons  had  to-day  ordered 
that  the  plaintiff  should  be  sent  for  in  the  custody 
of  the  Serjeant-at-Arms  attending  the  House  does 
require  and  order  the  Serjeant-at-Arms  attending 
the  House  to  take  into  custody  the  body  of  the 
plaintiff.' "    The  warrant  equally  there,  with  the 
order  and  resolution,  does  not  allege  in  any  shape 
or  way  what  contempt  had  been  committed,  or  that 
the  House  had  in  terms  so  adjudged,  but  simply 
directed  their  officer  to  take  the  body  of  the 
subject  of  the  order  into  his  custody,  and  bring  it 
before  the  House.      Now  when  this  case    was 
argued   in    the    Court  of  Queen's   Bench,   the 
learned  judges  of  that  court  were  of  opinion  that 
the  warrant  was  a  bad  one,  on  various  grounds — 
some  on  one  ground,  some  on  another — but'  the 
majority  of  them  thought  the  plea  was  bad,  and 
the  plaintiff  had  judgment.     However,  in  the 
Exchequer  Chamber,  that  judgment  was  unani- 
mously reversed,  and  the  grounds  of  this  reversal 
bear  so  strongly  on  the  various  points  in  this 
case,  that  I  will  go  very  shortly  through  the 
material  parts  of  the  judgment :  "  On  the  argu- 
ment on  demurrer  the  Court  of  Queen's  Bench 
was  divided,  and  the  judgment  was  given  by  a 
majority  for  the  plaintiff  on  the  ground  of  a 
defect  in  the  warrant;  and  the  question  we  have 
to  decide  is  whether  the  warrant  is  good  or  not. 
Firstly,  it  cannot   be  disputed  that  the  House 
of  Commons  has  by  law  the  power  to  take  into 
custody.      That  House,  which  forms  the  great 
inquest  of  the  nation,  has  the  power  to  institute  a 
trial,  and  to  order  the  attendance  of  witnesses ;  and 
secondly,  if  there  be  a  charge  of  contempt  and 
breach  of  privilege  and  an  order  for  the  person 
charged  to  attend  and  answer  for   wilful    dis- 
obedience of  that  order  has  been  made,  the  House 
has   the   undoubted  power  to  cause  the  person 
charged   to  be    taken   into   custody,  and  to  be 
brought  to  the  bar  to  answer  the  charge;  and 
further"  —  and  this  is  the  important  pass^^e — 
"  the  House,  and  that  alone  is  the  proper  judge,  that 
these  powers  of  commitment  should  be  exercised. 
These  are  the  only  questions  of  privilege  involved 
in  this  inquiry.    The  first  proposition  was  rightiy 
decided  in  the  judgment  of  the  court  below,  and 
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was  Dot  dispated ;  and   the  seoond  proposition 
was  equally  clear,  for  it  belongs  at  least  to  every 
superior  court,  as  in  the   prepent  case  iti  is  the 
House  of  ComniODB,  and  ihab  House  alone,  who  is 
the  proper  jndj^e,  and  has  tbe  power  to  commit 
where  a   disobedience  has  been  committed,  and 
to   say    whethftr    the    power    of    prevpn^ing    or 
ponishin^     should     be    exercised."      Then,     in 
going  through  certain  objections  to  the  warrant, 
the    court     proceeded    to    say :     "  The    answer 
to  the  question  as  to  the  validity  of  the  warrant 
depends  on  the  preliminary  point,  on  what  principle 
the  instrument  is  to  be  construed.     Is  it  to  be 
examined  with  the  strictness  with  which  we  look 
at  the  warrants  of  a  magistrate  acting  by  statutory 
authority  and  out  of  the  course  of  common  lawP 
Is  it  to  regarded  as  a  mandate  or  writ  o**  a  superior 
court  according  to  the  course  of  common   law  P 
The  judges  who  composed  the  majority  of  the 
Court  of  Queen's  Bench  seemed  to  think  that  the 
Speaker's  warrant  was  to  be  strictly  construed, 
and  Lord  Den  man  thinks  that,  as  in  the  case  of  a 
writ  of  a  jn8ti(»  of  the  peace,  the  same  rules  of 
construction  shonld   be  applied.     All   the  three 
judges  held  it  to  be  void  because  it  did  not  show 
sufficient  anthority  on  the  face  of  it  to  justify  the 
defendant    in    all    he    attempted   to    have  done, 
although  they  did  not  agree  in  the  nature  of  the 
defence.     If  this  had  been  a  case  of  a  magistrate, 
acting  under  some  statute  which  gave  him  special 
authority     to    take    a    man    into    custody,    we 
should  no  doubt  have  agreed  with   the  learned 
judges  that  a  warrant  in  the  same  terms  would 
be  void.     But  the  circumstances  are  not  similar, 
for  in  cases  of  special  authority  given  to  justices 
of  the  peace  acting  out  of  the  ordinary  course  of 
common  law,  the  instruments  by  which  they  act, 
whether  warrants  to  arrest  or  for  commitment, 
show  their  anthority  on  the  face  of  them,  by  direct 
averment  or  reasonable  intendment.    Not  so  the 
proossses  of  superior  courts  acting  by  authority 
of  the  common  law.      The  rule  has   been  weFl 
expressed  in  the  case  of  Peacock,  that  the  rule  for 
joriBdiotion  is  that  nothing  shall  be  intended  to  be 
without  the  jurisdiction  of  the  superior  court  but 
that  which  specially  appears  to  be  so,  and  that 
nothing  shall  be  intended  to  be  within  the  juris- 
diction of   the  inferior  court  but  that  which  is 
expressly  alleged.    Therefore  the  majority  of  the 
court  resolved  that  it  was  within  their  jurisdiction. 
In  like  manner  in  the  present  case  it  is  to  be  pre- 
pomed  in  respect  of  such  writs,  which  are  actually 
issued  by  superior  courts,  that    they  are  duly 
issued,  and  in  cases  where  tfat-y  have  jurisdiction, 
nnless  the  contrary  be  clear  on  the  face  of  them. 
Both  writs  from  the  Court  of  Common  Pleas  and 
writs  issued  from  superior  courts  without  any 
farther  allegation    are  sufficient    protection    for 
all  officers    and    others    in    any  way  acting  as 
ordered."    A  still  more  remarkable  case,  perhaps, 
bearing  on  the  present  question,   whs   the  well- 
known  case  of  the  Sheriff  of  Middlesex  ( 11  Ad.  &  El. 
288).  In  that  case  it  appears  in  one  of  the  numerous 
actions  brought  by  Mr.  Stockdale  against  Messrs. 
Hansard,  he  recovered  600Z.  by  default.    Thore- 
tipon  the  Sheriffs  of  Middlesex  having  levied  on  a 
vrit  of  execution  issued  by  the  Court  of  Qneen*s 
Bench,  the  sheriffs  were  committed  by  the  Hous 
for  contempt  for  so  doing.    Although  it  appeared 
on  affidavit    that  the   act   alleged    to    be    con- 
tempt was   really  an  act  of    obedience   by    the 
sheriff  to  the  process  of  the  court,  still  the  court 
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refused  to  discharge.     Tbe  grounds  are  stated 
very  clearly   in  accordance  with  what  is  stated 
in  Howard  v.   OosseiL     In   the  judgment  Lord 
Denman    says:    "The    great    objection  remains 
behind  that  the  facts  which  constitute  the  alleged 
contempt  are  not  shown  by  the  warrant.     It  may 
be  admitted  that  the  words  containing  this  kind 
of  statement  have  appeared  in  most  of  the  former 
cases,  indeed  there  are  few  in  which  they  have 
not."    Tlien  he  goes  through  the  various  cases, 
that  of  Sir  F.  Burdett  and  Mr.  Hobhouse,  and 
says,  in  Lord  Shafleshury's  case  the  averment  was 
general,  and  it  was  held  unnecessary  to  set  out 
the  facts  under  which  the  contents  arose."    He 
then  refers   to  Reg,  v.  Faiy  in   which    he  says : 
"  Three  judges  held  that  the  court   should  not 
inquire  into  the  ground  of  commitment."    Holt, 
L.C.J,  differed  on  that  occasion,  but  did  not  ques- 
tion that  the  commitment  should  not  be  inquired 
into.    Then  tbe  learned  judge  referred  to  Burdett 
V.  Ahhotf  and  the  result  of  it  was  that  the  court 
held,  although  they  knew  perfectly  well  that  what 
the  sheriff  did  was  done  in  obedience  to  their  own 
process,  that,  inasmuch  as  it  appeared  on  the  face 
of  the  warrant  that  it  was  a  commitment  for  con- 
tempt, still  it  was  not  competent  for  the  court  to 
interfere    with    the  process  of    execution    by  a 
superior  court,  and  they,  therefore,  refused  to  dis- 
charge.   Now,  in  the  present  case,  it  was  said  that 
the  present  warrant  did  contain  sufficient  aver- 
ments even  to  snpply  what  was  supposed  to  be  h 
defect,  and  for  that  purpose  it  is  necessary  to  see 
exactly  what  it  is  that  the  pleadings    allege  on 
I  the    matter.      Now  the   pTaintiff*B  statement  of 
claim  merely  says  that  he  was  going  quietly  and 
peaceably  to  enter  the  House  for  the  purpose  of 
taking  his  seat,  and  the  justification  is  in  these 
words.    The  defendant  says,  "  On  the  10th  May 
1S81,  while  Parliament  was  in  full  session,   the 
House  of  Commons  having  duly  considered  certain 
matters  and  things  which  had  arisen  and  occurred 
there,  it  was  duly  resolved  and  ordered  in  relation 
thereto  that  the  Serjeant-at-Arms  should  remove 
the  plaintiff  from  the  said  House  until  he  should 
engage  not  further  to  disturb  tbe  proceedings  of 
the  said  House.'*    Now,  applying  the  rules  wbich 
I  have  just  read  in  language  far  better  than  I  can 
express  it,  as  to  the  mode  in  which  the  proceedings 
and  orders  of  this  branch  of  the  Legislature  iw  to 
be    construed    and    regarded,    let    us   see  what 
this    order  really  does   in  its   snbstanoe    allege. 
It  is  perfectly  clear  that    auy  objection  on   the 
ground  of   want  of   direct  averment  is  without 
Foundtttion  at  all.     It  has  been  over    and    over 
again  decided  in  other  cases.    Therefore  let  us  see 
what  the  pleadings  allege  :  The  defence  alleges  that 
at   the  time  the  order  was  made.  Parliament  was 
"  in  full  session,"  and  it  then  says  that  "  the  House 
having     duly    considered     certain    mntters    acd 
things  which  had  arisen  and  occurred"  before  it; 
and  it  is  to  be  observed  that  the  order  and  resolu- 
tion was  in  relerence  to  and  in  relation  to  those 
matters  and  things  which  the  House   was  then 
diHcussing  and  considering.    Therefore   there  is 
an  averment  there  and  an  allegation  on  the  very 
face  of   It,  that  what  they  had  done  was  a  matter 
relating  to  their  own  proceedings.     It  then  pro- 
ceeds to  order  "  that  the  Serjeant-at-Arms  should 
remove  the  plaintiff  from  the  said  House  until  he 
shall  Angnge  not  further  to  disturb  the  proceedings 
of  the  Houbc.'*     Surely  it  is  a  fair  inference  to  be 
drawn  from  the  terms  of  the  order  that  the  Houae 
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adjudf>;ed,  and  by  the  terms  of  the  reaolation  did, 
in  point  of   fact,   adjudge   that   something    had 
happened  within  its  ovrn  walls  in  reference  to  the 
proceedings  before  itself,  while  engaged  in  the 
important  deliberations  and  discussions  which  it  is 
its  duty  to  undertake  on  the  part  of  the  country; 
something  which  amounted  in  their  judgment — 
I  do  not  say  whether  it  was  a  fact  or  not — to  a 
disturbance  of  its    proceedings,  and  rendered  it 
necessary,  in  the  language  of  Lord  Ellen  borough, 
that  the   plaintiff   should  be  removed  from   the 
House.    Now  I  am  unable,  having  carefully  con- 
sidered the    pleadings    here   in    this    case,    and 
a  great  many  more  cases  than  those  I  have  re- 
ferred to,  lo  distinguish  the  present  case  from  them. 
I  now  proceed  to  consider  what  the  plaintiff  says 
in  answer  to  the  pleadings  of  the  defendant.     He 
does  not  deny  the  authority  of  the  House,  but  relies 
principally  on  the  case  of  Stockdale  v.  Hansard 
(9  Ad.  &  El.),  and  also  on  what  many  of  the  learned 
judges  said  in  their  judgment  in  that  case.    That 
was  an  ac^tion  brought  by  Mr.  Stockdale  for  libel 
against  Mr.  Hansard,  who  had  by  authority  of 
the  House  published  a  libel  on  the  plaintiff — a 
personal  wrong,  just  as  the  assault  in  the  present 
case,  if    unjustifiable,  is   a  personal  wrong.     In 
jnstifioation  the  defendant  set  up  the  order  of  the 
House,  and  the  Court  of  Queen's  Bench  held  that 
this    order    was    no    justification.      It    is    per- 
fectly   true,   as   Mr.   Bradlaugh  says,  that  that 
decision    has    never    been     reversed  ;    it    was 
never    carried    to    a    Court    of    Appeal.      That 
is  an  observation  which  is  often  made  with  regard 
to  what  weight  is  to  be  given  to  a  decision  of  a 
court  of  law ;  but  a  great  deal  of  the  weight  of 
that   observation  is  lost    in    the    present    case, 
because  it  is  well  known — I  do  not  say  it  was  the 
reason  why  it  was  net  carried  to  the  Court  of 
Appeal — that  the  Legislature  afterwards  stepped 
in  and  gnve  by  Act  of  Parliament  that  authority 
to  the  House  of  Commons  which  the  House  of 
Commons  in  that  case  claimed  to  have  by  reason 
of   the    lawful    exercise  of   its    own   privileges. 
There  is  no  doub<'  whatever  that  in  the  judgment 
of    the  very  eminent    and  learned  judges  who 
decided  the  case  in  the  Queen's  Bench  there  are 
passages  which  go  strongly  to  the  fact  that  the 
mere  existence  of  the  order  of  the  House  is  not 
of  itself  a  justification  for  any  of  its  officers  com- 
mitting a  personal  wrong;  but  then  it  must  be 
recollected  that  that  case  was  a  very  different  one 
fromLhe  present.  The  present  action  appears  on  the 
face  of  the  pleadings  to  be  for  an  alleged  breach 
of  the  privileges  of  the  House  committed  within 
its  walls  and  committed  in  the  face  of  the  House. 
I  have  always  understood,  and  I  have  no  authority 
to  the  contrary — though  a  great  deal  is  reported  of 
these  cases — that  it  would  be  highly  unjust  and 
contrary   to    the    great  advantages    which    this 
country  possesses,  both  in  its  legislature  and  its 
jiidicial  system,  that  either  Parliament  or  any  other 
court,  even  the  lowest  court  of  record  in  the  realm, 
should  not  have  in  itself  the  power  not  only  of  decid- 
ing effectively  and  immediately  upon  all  questions 
whether  its  privileges  had  been  broken  or  contempt 
had  been  committed,  but  also  it  should  not  be  the 
sole  and  final  judge  of  the  contempt.    Mr.  Brad- 
laugh  said,  and  I  do  not  know  whether  truly  or  not, 
that  it  might  be  possible  that  that  which  the  House 
had  judged  to  be  a  contempt  was  merely  a  lawful 
act  on  his  part  of  going  into  the  House  for  the 
purpose    of    completing     his    qualification    and 


en&bling  him  to  perform  the  duties  of  his  posi- 
tion in  the  House.    He  said  how  unjust  it  is  and 
how  wrong  it  will  be  in  such  a  case,  that  it  shoald 
be  in  the  power  of  any  man  to  declare  that  to  be 
a  contempt  which,  under  these  circumstance, 
would  be  merely  a  simple  performance  of  bia 
duty.    That  argument  has  received  its  answer  in 
many  of  the  cases  to  which  I  have  referred..    In 
the  first  place  it  is  not  to  be  presumed  that  any 
court,  whether  it  be  a  High  Court  of  Judicature 
or  this   court  will   do  that  which  in    itself   is 
flagrantly  wrong.    There  were  three  other  objec- 
tions of  a  minor  character  with  which  I  can  deal 
shortly.    I  do  not  think  Mr.  Bradlaugh  relied 
very  strongly  upon  them  because  unquestionably 
his  main  object  was  to  endeavour  to  force  the 
defendants  to  set  out  in  greater  particularity  tbaa 
they  had  done  the  matters  and  things  in  relation  to 
which  the  order  was  made.    It  is  evident,  and  he 
frankly   confessed,  that   his  desire  was  to  force 
the  defendant  to  state  that  which  the  House  had 
adjudged  to  be  a  contempt.    His  object  in  doing 
so  was  plain  ;  he  wished  to  take  the  issue  either 
in  fact  or  law,  as  the  case  might  be,  and  to  have 
that  issue  determined  either  by  the  jury  or  the 
court.     But  the  authorities  cited  show  that   it 
would  be  incompetent  for  either  to  decide  sach 
questions ;  and  desirous  as  the  plaintiff  was   to 
make  the  defendant  make  some  such  allegation, 
equally     determined     was     the     defendant     to 
make    no    such     allegation.    The    statement    of 
defence    was    carefully   prepared  for   the    pur* 
pose  of  asserting  the  privileges  of   the  House 
to  conduct  its  proceedings  in  the  way  alleged  in 
the  order,  and  upon  that  issue  he  stood  either  to 
succeed  or  fail.    The  other  objections  which  the 
plaintiff  takes  are  shortly  these.    He  first   sayd 
that  the  order  of  the  10th  May  was  no  longer  in 
force   at  the  time  when    the   Serjeant-at-Arms 
sought  to   put  it  into  force.    He  says  that  the 
terms  of  the  order  were  that  the  Serjeant-at- 
Arms  do  remove  Mr.  Bradlaugh,  and  that  that 
order  was  satisfied  by  the  removal  as  soon  as  it 
had  taken  place ;   but  he  does  not  refer  to  tbe 
fact  that  the  order  contains  words  which  suspend 
it  if  he  engages  not  further  to  disobey.    No  such 
engagement  having  been  given,  it  seems  perfectly 
clear  that  it  was  a  subsisting  order  when  it  was 
acted  upon,  and  therefore  is  tree  from  the  objec- 
tion made  to  it.  Another  objection  taken  was  this : 
Mr.  Bradlaugh  admits  the  power  of  the  House  to 
imprison  or  arrest,  but  he  says  they  have  no  power 
to  make  such  an  order  as  this  of  the  10th  May 
in  this  respect,  that  it  was  not  an  absolute  order  to 
conduct  him  to  prison,  or  to  bring  his  body  in 
custody,  nor  was  it  an  order  to  remove  him  from 
the    House,    but   it    made    his    removal  or  the 
having  of    him    removed    conditional   on    some 
engagement    which  he    might    enter  into.    The 
Attorney-General  cited  several  cases  to  show  that 
the  House   had  made    such    conditional  orders; 
but  even  without  any  such  precedents,  I  am  at  a 
loss  to  see  what    possible  objection  there  could 
be   to    it.    If   it    is  admitted   that  the  House 
had  power  to    send    Mr.  Bradlaugh  to  prison, 
surely  it  will  be  admitted  that  they  had  power 
to   say    to    him,    you   must   keep    out   of    the 
House  unless   you  promise  not  further  to  dis- 
turb the  proceedings.     So  far  from  that  being 
a  ground  of  complaint,  it  seems  to  me  a  most 
moderate   and   judicious  exercise  of    its  power, 
which  I  assume  to  be  necessary  from  tlie  terms 
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of  the  order  and  resolatioii.  The  last  point,  is 
one  which  I  hardly  know  how  to  dispose  of 
without  a  smile.  It  is  that  the  Depatv  Serjeant- 
at-Arms  was  not  justified  in  doing  what  he  did, 
becaose  Mr.  Bradlangh  was  outside  the  House  at 
the  time ;  it  could  only  justify  him  in  remoTing 
iir.  Bradlaugh  from  the  House  when  he  was  in 
it.  I  know  nothing  of  the  facts  of  the  case  but 
from  the  pleadings,  and  the  pleadings  are  that 
on  this  occasion,  this  order  being  still  in  force,  Mr. 
Bradlaugh  was  forcing  his  way  into  the  House  at 
the  door  of  it,  and  in  order  to  prevent  his  forcing 
his  way  into  the  House  the  defendant  lawfully 
resisted  and  removed  him.  I  suppose  the  con- 
tention must  be  that  the  duty  of  the  Serjeant- 
at-Arms  was  to  allow  Mr.  Bradlaugh  to  oome 
into  the  House  and  then  take  him  and  put  him 
out.  I  confess  that  that  is  not  my  view  of  the 
matter.  I  think  he  acted  very  judiciously  and 
legitimately  in  preventing  what  would  have  been 
a  flaj^nt  scandal.  On  the  whole,  therefore,  I 
give  judgment  for  the  defendant  with  costs. 

Demurrer  overruled. 

Solicitor  for  the  defendant,  The  Solicitor  for 
the  Treasury. 


^up»m£  €mi  al  lubtcatnrt. 
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SITTINGS  AT  LINCOLN'S  INN. 

Thursday,  JuJ/y  13, 1882. 

(Before  Jsbsbl,  M.B.,  Bbett  and  Cotton,  L.J  J.) 

Beo.  v.  Wsil.  (a) 

ExtradUion — "  Apprehension  " — Detention  of  per- 
ion  already  in  custody — Extradition  Act  1870, 
s,  8 — Court  of  Appeal —  Jurisdiction  —  Habeas 
Oorpue—Judicatwre  Act  1873,  ss.  19,  47. 

Where  a  fugitive  criminal  is  arrested  without  a 
warrant,  he  may  he  detained  in  custody  for  an 
offence  coming  within  the  Act  on  a  warrant  for 
his  apprehension  ttncier  sect,  8  of  the  Extradi* 
Hon  Act  1870,  as  the  word  '*  apprehension**  in 
(hai  section  includes  **  detention** 

Q?UBre,  whether,  having  regard  to  the  provisions  of 
ike  Judicature  Acts,  tlie  Court  of  Appeal  has 
jurisdiction  to  hear  an  appeal  from  the  refusal 
of  a  divisional  court  to  issue  a  writ  of  habeas 
corpus  in  such  a  case, 

Jacob  Weil  on  his  arrival  on  the  25th  May  1882 
at  Qneenstown,  Ireland,  in  the  ship  Servia,  from 
'  the  United  States  of  America,  was  arrested  before 
be  landed  by  James  Maguire,  an  Irish  police  con- 
stable, on  a  charge  of  having  committed  a  forgery 
at  New  York.  The  arrest  was  made  without  any 
warrant,  on  the  receipt  of  a  telegram  from  George 
Knndal,  a  private  inquiry  agent  in  Lonaon,  who 
had  received  a  telegram  from  a  private  detective 
office  in  New  York,  stating  that  Weil  had,  on  the 
24th  May,  been  indicted  there  for  forgery. 

The  prisoner  was  then  taken  before  Mr.  Starkie, 
the  resident  magistrate  at  Qneenstown,  who, 
committed  him  for  further  examination  by  a 
warrant  addreKsed  to  the  sub-inspector  of  the 
fioyal  Irish  Constabulary. 

^^^^^^^^^  ■'  ■■■■  I  ■  ■  ■■■-■■■■■■Ml  ^^^^^— ^1.»^^.— — l—^^^— ^1^ 

(a)  Beported  by  W.  G.  Bibs,  Eaq.  Bwrlfter^t-Lftw 


On  the  28th  May  the  prisoner  was  brought  up 
for  further  examination,  when  the  depositions  of 
Kendal  and  Maguire  were  taken,  and  the  magis- 
trate reported  the  arrest  to  Sir  William  Haroourt, 
the  Secretary  of  State  for  the  Home  Department. 

On  the  81st  May  the  magistrate  issued  a  war- 
rant for  the  convejance  of  the  prisoner  to  London 
and  taking  him  before  the  chief  magintrate  at 
Bow-street,  tu  show  cause  why  he  should  not  be 
surrendered  under  the  Extradition  Act  1870  (33  & 
34  Vict.  c.  52). 

On  the  2nd  June  the  prisoner  was  brought 
before  Sir  James  Injcham,  the  chief  magistrate 
at  Bow-street,  and  was  remanded  lill  the  8th  Jane. 
On  that  day  he  was  again  remanded  till  the  15th 
June,  on  which  day  he  was  brought  up  and  again 
remanded  till  the  22nd.  Sir  James  Ingham  then 
reported  the  matter  to  the  Home  Secretary. 

On  the  19th  June  the  Home  Secretary  issued  an 
order  addressed  to  the  chief  magistrate,  stating 
that,  in  pursuance  of  the  Extradition  Acts  of  1870 
and  1873  a  requisition  had  been  made  to  him  by 
Mr.  J.  B.  Lowell,  the  diplomatic  representative  of 
the  United  States  of  America  for  the  surrender  of 
Weil,  and  requiring  that  magistrate  to  prooeed  in 
conformity  with  the  provisions  of  those  Acts. 

On  the  22nd  June  the  prisoner  was  brought  up 
at  Bow-street  for  further  examination,  when  it 
was  object«d  by  bis  counsel  that  he  was  illegally 
in  custody,  because  he  bad  been  arrested  without 
any  information  or  complaint  being  made  and 
without  any  warrant.  Sir  James  Ingham  expressed 
an  opinion  that  the  error  (if  any)  was  rectified  by 
the  order  of  the  Home  Secretary,  and  issued  a 
warranc  for  tbe  prisoner's  apprehension.  The 
warrant  was  read  over  to  the  prisoner  whilst  in 
the  dock,  and  on  the  29th  June  the  magistrate 
issued  a  warrant  for  the  prisoner's  commitiJ  which 
was  in  the  form  in  the  second  schedule  to  the 
Extradition  Act  1870.  This  warrant  was  not 
addressed  to  any  particular  constable  by  name, 
but  was  in  blank.  Under  it  the  prisoner  was 
lodged  in  Clerkenwell  prison. 

Application  was  made  on  the  10th  July  on  his 
behalf  to  the  Queen's  Bench  Division  for  a  writ  of 
habeas  corpus. 

Mead  appeared  for  the  prisoner. 

The  Divisional  Court  (Lord  Coleridge,  C.J.  and 
Field,  J.)  refused  the  application. 

The  prisoner  appealed. 

W.  0.  Harrison,  Q:C.  for  the  appellant. — ^There 
has  been  irregularity  in  the  proceedings  through- 
out. The  prisoner  was  originally  arrested  without 
any  warrant,  which  was  illegal,  and  the  magis- 
trate did  not  issue  a  warrant  for  the  ''appre- 
hension" of  the  prisoner  within  the  meaning  of 
sect.  8,  sub-sect.  1  of  the  Extradition  Act  1870  {a) 

(a)  Sect.  7  of  the  Extradition  Aot  1870  provides 
that ! 

A  requisition  for  the  surrender  of  a  fugitive  oriminal 
of  any  foreign  State,  who  is  in  or  sospected  of  being  in  the 
United  Kingdom,  shiEill  be  made  toaSecretarvof  State  by 
some  person  reoogniaed  by  the  Secretary  of  State  aa  a 
diplomatic  repreaentative  of  that  forei^  State.  A  Secre- 
tary of  State  may,  by  order  under  hia  hand  and  eeal, 
signify  to  a  police  magistrate  that  euoh  requistiou  hm 
been  made,  and  require  him  to  issue  his  warrant  for  the 
apprehension  of  the  fugitive  oriminal. 

If  the  SeoreWy  of  State  ia  of  opinion  that  the  offeuco 
la  one  of  apoUtioal  character,  he  may,  if  he  think  fit, 
refuse  to  send  any  such  order,  and  may  also  at  any  time 
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for  the  priBoner  was  then  in  custody.  If  a 
prisoner  is  illegally  in  custody  he  ninst  be 
liberated  before  he  can  be  properly  apprehended 
under  the  statnte.  The  evidence  before  the 
magistrate  was  not  sufficient  to  justify  him  in 
issuing  a  warrant  at  all,  even  if  he  had  issued  a 
proper  one.  [Brett,  L  J. — Does  an  appeal  lie  in 
such  a  caneP  Is  not  this  a  criminal  luatterP 
JsssEL,  M.B.  referred  to  the  Judicature  Act  1873 
8H.  19,  47.]  This  is  not  a  criminal  matter.  It 
resembles  a  case  of  prohibition.  Appeals  are 
allowed  in  these  cases.  The  Court  of  Appeal 
discharged  a  prisoner  in  Ex  parte  Dale  (43  L.  T. 
Kep.  N.  S.  769 ;  6  Q.  B.  Div.  37(3).  and  it  can 
issue  a  habeas  corpus.  [Jessel,  M.R. — If  an 
appeal  lies.]  The  appellant  says  that  he  is  not  a 
criminal.  This  is  a  question  of  the  liberty  of  the 
subject.  The  proceedings  are  entirely  collateral. 
[Jessbl,  Md. — We  will  reserve  this  point.  I 
do  not  see  how  we  can  determine  it  till  we  know 
more  about  the  case.]  The  requisition  which  the 
Home  Secretary  made  was  not  in  the  form  in  the 
schedule  to  the  Act.  The  magistrate  was  not 
required  or  authorised  to  issue  a  warrant  for  the 
apprehension  of  the  prisoner,  but  only  "  to  pro- 
ceed in  conformity  with  the  provisions  of  the 
Acts."  The  warrant  of  committal  ought  to  have 
been  addressed  to  some  constable  by  name,  in 
order  to  make  it  regular. 

Jessel,  M.B. — There  wilt  be  a  serious  question 
to  be  considered  at  some  time,  if  the  case  bhould 
ever  arise,  whether,  having  regard  to  the  pro- 
visions of  the  Judicature  Acts,  the  court  has 
jurisdiction  to  entertain  an  appeal  from  a  divisional 
court  in  a  case  like  the  present.  The  questioa 
whether  we  have  jurisdiction  depends  on  a  very 
careful  consideration  of  various  sections  of  the 
Acts,  and  it  is  far  too  serious  and  grave  a  matter 
for  me  to  give  an  opinion  upon  it  off-hand.  If  it 
were  necessary  to  decide  it,  I  should  take  time  to 
consider  it,  and  I  should  require  to  hear  further 
argument.  For  the  purpose  of  deciding  the 
present  case,  I  will  assume  that  we  have  the  juris- 
diction. But  it  does  not  appear  to  me  that  the 
only  objection  to  the  prisoner's  committal  which 
can  be  fairly  argued  is  of  such  weight  as  to  justify 
us  in  interfering  by  granting  a  habeas  corpus.  The 
qnestion   turns   upon  the  proper  construction  of 

order  a  fugitive  criminal  aoonsed  or  oonyioted  of  suoh 
offenoe  to  be  discharged  from  custody. 

Seot.  8  provides  that : 

A  warrant  for  the  apprehension  of  a  fugitive  crimi- 
nal, whether  accused  or  convioted  of  crime,  who  is  in,  or 
8a8i>ected  of  being  in,  the  United  Kingdom,  may  be 
issued : 

(1.)  By  a  police  magistrate  on  receipt  of  the  said  order 
of  the  Secretaz^  of  State,  and  on  snch  evidence  as  would, 
in  his  opinion,  justify  the  issue  of  the  warrant  if  the  crime 
had  been  conunitted  or  the  crimiual  convicted  in 
England ;  and 

(2.)  By  a  police  magistrate,  or  any  justice  of  the  peace  in 
any  part  of  the  United  Kingdom,  on  suoh  information  or 
complaint  and  such  evidence  or  after  snch  proceedings 
as  would,  in  the  opinion  of  tbe  person  issning  the 
warrant,  justify  the  issue  of  a  warrant  if  the  crime  had 
been  committed  or  the  criminal  convioted  in  that  part  of 
the  United  Kingdom  in  which  he  exercises  jurisdiction. 

Any  person  issuing  a  warrant  under  this  section  with- 
out an  order  from  a  Secretarv  of  State  shall  forthwith 
send  a  report  of  the  fact  of  each  issue,  together  with  the 
evidence  and  information  or  complaint,  or  certified 
copies  thereof,  to  a  Secretary  of  State,  who  may,  if  he 
think  fit,  order  the  warrant  to  be  cancelled  and  the 
person  who  has  been  apprehended  on  the  warrant  to  be  ! 
discharged. 


sect.  8  of  the  Act  of  1870.  In  the  present  case  the 
applicant  was  Accused  of  committing  forgery  in 
the  United  States.  He  wa<<  arrested  on  b  card  a 
steamer  at  Queenstown  Harbour  by  an  Irish 
police  constable  without  any  warrant,  and  was 
brought  before  a  magistrate  there,  who  then 
issued  a  warrant  ordering  his  detention  in  priaon; 
after  further  inquiry  he  issued  another  war- 
rant for  taking  the  prisoner  before  tbe  ohief 
magistrate  at  Bow-street,  who  then  reported  tbe 
arrest  to  the  Secretary  of  State  for  the  Home 
Department.  The  prisoner  having  been  brought 
before  Sir  James  Ingham,  the  chief  magistrate,  he 
directed  the  usual  reference  to  the  Secretary  of 
State,  and  within  the  time  limited  by  the  Act  he 
received  a  requisition  from  the  Secretary  of  State 
requiring  him  to  proceed  in  conformity  with  the 
Act.  A  warrant  was  then  ipsued  for  the  prisoner's 
apprehension  ;  afterwards  an  order  was  made  for 
his  committal.  All  the  proceedings  were  strictly 
regular,  with  this  exception,  that  the  prisoner  was 
originally  arrested  without  any  warrant ;  and  the 
whole  objection  is  this,  that  the  Irish  magistrate's 
warrant  was  not  a  warrant  for  the  "  apprehension" 
of  the  prisoner  within  the  meaning  of  sect.  8  of  the 
Act.  It  appears  to  me  that  this  would  be  to  give 
too  narrow  a  meaning  to  the  word  '*  apprehen- 
sion." The  word,  strictly  construed,  means  tbe 
seizing  or  taking  hold  of  the  man,  and  literally 
and  truly  you  can  do  that  although  he  may  be 
already  in  custody.  It  means  tbe  taking  hold  of 
him  and  detaining  him  with  a  view  to  his  ultimate 
surrender.  I  am  not  inclined  to  limit  the  word 
"  apprehension  "  to  taking  hold  of  a  man  who  id 
not  already  in  custody.  It  would  follow  that,  it*  a 
man  was  already  in  lawful  custody, you  could  not 
take  him  at  all  under  the  Act;  the  word  ''appre- 
hension "  would  not  apply.  You  would  be  com- 
pelled to  restore  him  to  liberty  before  you  could 
apprehend  him.  It  appears  to  me  that  this  would 
not  be  a  rational  mode  of  construing  the  Act.  I 
think,  therefore,  that  the  whole  proceedings  were 
regular.  Another  point  suggested  was  this,  tbac 
the  evidence  on  which  the  Irish  magistrate  issued 
his  warrant  was  not  such  as  would  have  justified 
the  issue  of  a  warrant  if  the  crime  had  been  com- 
mitted or  the  criminal  convicted  in  Ireland.  But 
all  that  the  Act  requires  is  that  the  evidence 
should  be  sufficient  "  in  the  opinion  of  the  person 
issuing  the  warrant."  That  is  a  matter  of  judicial 
discretion.  There  must  be  some  evidence,  but 
very  little  will  do,  for  it  is  merely  for  the  purpose 
of  detaining  the  man.  It  is  very  different  from 
the  evidence  which  is  required  under  sect.  10  (a) 
to  justify  the  committal  ot  the  prisoner.  There 
the  evidence  must  be  such  as  would,  **  according 
to  the  law  of  England,  justify  the  committal  for 
trial  of  the  prisoner,  if  the  crime  of  which  he  is 
accused  had  been  committed  in  England."  There 
is  nothing  in  the  present  case  to  show  that  the 
evidence  was  not  sufficient  in  the  opinion  of  the 
magistrate.    Assuming,   therefore,  that  we  have 

(a)  Sect.  10  of  the  Extradition  Act  1870  provides  that : 
In  tne  case  of  a  fugitive  criminal  accased  of  an  extradi- 
tion crime,  if  tbe  foreign  warrant  authorising  the  arrest 
of  suoh  criminal  is  duly  authenticated,  and  suoh  evidence 
is  produced  as  (subject  to  the  provisions  of  this  Aot) 
would,  according  to  the  law  ot  England,  justify  the 
committal  for  trial  of  the  prisoner  if  the  crime  of  which 
he  is  accused  had  been  comnutted  in  England,  the  police 
magistrate  shall  commit  him  to  prison,  but  otherwise 
shall  order  him  to  be  discharged. 
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jurisdiction,  I  think  that  ia  the  present  case  we 
oagbt  not  to  interfere. 

Brstt,  L.  J. — I  desire  to  give  no  opinion  on  the 
Tery  important  qaestion  whether  there  is  any 
jarisdiction  in  the  court  to  consider  whether,  in  a 
case  of  this  kind,  a  writ  of  habeas  corpus  should  or 
sboald  not  issue.  What  we  are  doinfi^  to-day  must 
not  be  construed  as  a  decision  that  we  have  any 
jnrisdiction.  But,  assuming  that  we  have  juris- 
diction, I  think  there  is  no  ground  for  our 
exercising  it  in  the  present  case.  I  doubt  whether 
there  has  been  any  irregularity  whatever  in  the 
proceedings.  I  doubt  much  whether  a  policeman 
is  not  justified  in  arresting  a  man,  without  a  war- 
rant, on  reasonable  grouiids  of  suspicion  of  his 
having  done  that  which  would  be  a  felony  if  com- 
mitted in  this  country.  But,  assuming  that  the 
Irish  policeman  was  wrong  in  making  the  arrest, 
the  Irish  magistrate  issued  a  warrant  that  the 
prisoner  should  be  detained  in  custody,  and  after- 
wards a  second  warrant  that  he  should  be  taken 
before  the  chief  magistrate  at  Bow-street.  It 
seems  to  me  that  the  Iiish  magistrate's  first  war- 
rant was  a  warrant  for  the  *'  apprehension  "  of  the 
prisoner  within  the  meaning  of  the  Act.  I  cannot 
think  that  the  Act  ought  to  be  construed  in  the 
way  suggested.  It  is  necessary  that  the  magis- 
trate should  issue  a  warrant  for  the  "appre- 
hension "  of  the  criminal,  bur,  if  he  is  already  in 
costody,  a  warrant  for  his  detention  is  a  warrant 
for  his  "  apprehension."  And,  if  it  was  necessary 
to  do  more.  Sir  James  Ingham  issued  a  warrant 
for  the  detention  of  the  prisoner,  and  it  seems  to 
me  that  it  was  a  warrant  for  his  *'  apprehension  " 
within  the  meaning  of  the  Act.  If  he  was  already 
wrongfully  in  custody,  and  there  was  proper 
evidence  to  justify  his  apprehension.  Sir  James 
Ingham  was  justified  in  issuing  a  warrant  for  his 
detention.  It  is  said  that  the  warrant  of  com- 
mittal was  wrong,  because  it  was  not  addressed  to 
any  particular  policeman  by  name;  but  in  my 
opinion,  when  the  warrant  was  handed  to  a  par- 
ticnlar  policeman  for  execution,  it  was  as  good  as 
if  it  had  been  addressed  to  him  by  name.  I  am 
inclined  to  think  that  there  was  no  irregularity  in 
the  proceedings*  If  there  was  any,  it  was  in  the 
onginal  arrest.  But  that  is  immaterial,  when  the 
sabsequent  proceedings  have  been  right. 

Cotton,  L.J. — I  desire  in  no  way  to  intimate  an 
opinion  whether  we  have  or  have  not  jurisdiction 
to  entertain  an  appeal  in  such  a  case  as  the  present. 
Bat,  assuming  that  we  have  jurisdiction,  I  think 
no  ground  has  been  shown  for  our  interference. 
I  give  no  opinion  on  the  point  whether  the  original 
arrest  was  lawful,  or  on  the  point  whether,  assum- 
ing that  there  was  no  lawful  arrest  before 
the  prisoner  was  brought  before  Sir  James 
Ingham,  there  was  a  valid  apprehension.  In  my 
opinion  the  first  warrant  of  the  Irish  magistrate 
was,  within  the  meaning  of  the  Act,  a  warrant  for 
the  apprehension  of  the  prisoner.  I  am  of  opinion 
that  in  substance  the  requirements  of  the  Act 
have  been  complied  with. 

Appeal  dismissed. 

Solicitor :  W.  D,  Smyth. 


SITTINGS   AT   WESTMINSTEli. 
Nov.  30  and  Dee.  21, 1882. 
(Before  Bagqallat,  Brett,  and  Lindlet,  L  JJ.) 
GooMBER   (app.)   V.    The    Justices    op    Berks 

(resps.).  (a) 
BeventM — Income    tax — Justices-^ Assize   courts — 
Police  stations—^  ^  6  Vict.  o.  35—16  ^  17  Viet. 

0.  84 ;  Schedules  A.  and  B. 

The  justices  of  a  county,  in  the  due  exercise  of  statutory 
powers^  erected  assize  courts  with  the  usual  rooms 
and  ojffices,  and  a  county  police  station  with  the 
usual  offices  and  accommodation  for  constables 
living  there,  and  for  prisoners.  The  courts  and 
police  stations  were  contained  in  one  building, 
and  were  used  for  the  administration  of  justice, 
and  for  police  purposes. 
Parts  of  the  building  were  also  used  for  holding 
county  and  committee  meetings  and  various 
other  occasional  purposes,  but  no  rent  or  profit 
was  received  or  made  in  respect  of  the  building 
or  any  part  of  it. 
Held,  that  income  tax  was  not  payable  in  respect 
of  the  building  under  schedules  A.  or  B.  of  the 
Income  Tax  Acts, 
The   judgm^ent  of  Grove,  J.  and  Huddleston,  B. 

affirmed. 
This  was  an  appeal  from  a  judgment  of  Grove,  J 
and  Huddleston,  B.,  upon  a  case  stated  for  the. 
opinion  of  the  Queen's  Bench  Division  under  part 
3  of  37  &  38  Vict.  c.  16.  The  justices  of  the 
county  of  Berks  having  been  assessed,  under 
schedule  A.  of  the  Income  Tax  Acts,  in  respect  of 
certain  buildings  in  the  parish  of  St.  Lawrence, 
Eeadir/;,  described  in  the  assessment  as  "assize 
courts,  Ac,"  of  the  alleged  annual  value  of  SOOl., 
appealed  against  the  assessment  to  the  commis- 
sioners appointed  under  the  Income  Tax  Acts,  who 
discharged  the  assessment  subject  to  a  case. 
Their  Lordships  were  of  opinion  that  the  decision 
of  the  Income  Tax  Commissioners  was  right,  and 
gavo  judgment  in  favour  of  the  justices ;  from  this 
judgment  the  present  appeal  was  brought. 

The  material  facts  stated  in  the  special  case 
were  as  follows : — 

1.  There  was  no  separation  in  the  assessment, 
and  no  description  of  the  different  buildings 
included    therein    under    the    name    of  "  assize 

courts,  Ac." 

2.  The  assize  courts  and  the  county  polioe 
station  form  one  block  of  buildings  within  the 
same  walls,  and  covered  by  the  same  roof.  They 
were  erected  at  the  same  time,  though  under  dif- 
ferent statutory  powers. 

3.  The  erection  of  the  assize  courts  was  con- 
sidered and  resolved  upon  by  the  county  justices 
in  1858,  and  the  present  site,  adjoining  land  the 
purchase  of  which  had  been  already  authorised  for 
the  erection  of  constabulary  buildings,  was  then 
approved.  The  erection  of  the  buildings  was 
pursuant  to  public  general  statutes  and  not  to  any 
private  Act. 

4  The  cost  of  building  the  courts  was  provided 
for  by  money  borrowed  upon  mortgage  of  the 
county  rates,  under  7  Geo.  4,  c.  63,  s.  11,  and  the 
maintenance  of  the  building  is  provided  for  out  of 
the  county  rates.  The  erection  took  place,  and 
the  maintenance  and  control  of  the  whole  block 
are  regukted  (if  at  all)  by  public  general  statutes 

only. __^ 

(a)  Reported  by  A.  A.  Hopxinb,  Eeq.,  Barr'jlep-»t-Law. 
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5.  The  groand  floor  of  the  blook  coDsiBts  of  the 
folIowiDg  premiBeB,  namely :  t^o  assize  conrts 
opening  ont  of  a  large  hall  and  corridor,  with 
retiring  rooms  for  judges  and  jaries,  connsers 
robing  and  consultation  rooms,  an  office  for  the 
use  of  the  county  treasurer  during  the  sittings  of 
the  assize  and  quarter  sessions,  offices  for  the 
clerks  of  indictments  at  assizes,  and  for  other 
officers  attending  upon  the  judges,  and  also  a 
room  for  the  use  of  tne  clerk  of  the  peace,  as  here- 
inafter mentioned.  There  are  also  on  the  ground 
floor  offices  for  the  chief  constable  of  the  county 
and  the  chief  superintendent  of  police  and  one 
divisional  officer  of  police.  The  first  floor  consists 
of  rooms  for  the  grand  jury,  for  witnesses  in 
waiting,  for  committees,  and  for  the  living 
and  accommodation  of  the  superintendent  of 
police.  Over  the  jury  and  counsers  robing  rooms 
before  mentioned  there  is  a  police  dormitory  with 
sleeping  accommodation  for  six  or  seven  men.  In 
the  basement,  and  below  what  has  been  described 
as  the  ground  floor,  there  are  cells  for  the  recep- 
tion of  prisoners  detained  in  custody  by  the 
police,  or  kept,  owing  to  the  distance  from  the 
gaol,  immediately  before  and  after  trial  at  the 
courts.  There  are  a  refreshment  room  for  the 
use  of  the  public  at  the  assizes  and  sessions,  and 
washing-houses  and  store-rooms  in  connection 
with  the  refreshment  room,  &o,  A  police  guard 
room  is  situated  below  the  jury  rooms  and 
oounsers  robing  aud  consultation  rooms.  This  is 
used  by  the  resident  constables  for  purposes 
of  duty,  aud  for  cooking  the  food  of  prisoners 
during  their  detention.  A  married  oonstable,  as 
part  of  his  duty,  is  required  to  reside  in  some  of  the 
rooms  below  the  offices  of  the  assize  courts,  having 
his  sleeping  accommodation  on  the  second  floor 
over  the  committee  or  grand  jury  rooms,  with 
access  by  means  of  the  staircase  leading  to  those 
rooms.  8ome  of  the  rooms  originally  designed  for 
the  offices  of  the  clerk  of  the  peace  during  the 
quarter  sessions  are  occupied  by  another  married 
constable  who  performs  the  duties  of  hall-keeper. 
The  clerk  of  the  peace  has  no  use  whatever,  or  at 
any  time,  of  any  rooms  for  his  private  purposes  or 
business.  The  one  room  reserved  for  nim  is  used 
by  him  only  as  a  depository  for  the  statutes  and 
books  required  in  connection  with  the  courts,  and 
for  deposited  railway  plans,  and  other  records  in 
his  possession  as  deputy  custos  rotulorum  of  the 
county.  He  has  no  vested  interest  in  his  room, 
and  the  use  he  makes  of  it  is  official  only,  and  was 
not  considered  as  of  any  benefit  or  value  to  him  in 
adjusting  his  salary.  He  does  not,  in  fact,  use  the 
room  except  at  quarter  sessions  and  when  attending 
committee  meetings  of  justices.  There  are  a 
subterranean  passage  and  several  doorways  and 
openings  affording  complete  communication  be- 
tween yarious  parts  of  the  block,  so  that  although 
the  uses  to  which  the  parts  are  applied  are  distinct 
the  structure  is  one  and  entire.  Unmarried  con- 
stables inhabit  the  dormitory  before  mentioned, 
subject  to  written  regulations  for  discipline.  The 
constables  of  the  division  are  bound  to  liye  upon 
the  premises,  but  are  liable  to  be  removed  for  duty 
to  any  other  plaoe,  and  they  are  at  all  hours  liable 
to  be  called  out  on  seryice. 

6.  The  courts  are  used  for  holding  the  assizes,  and 
for  holding  the  county  quarter  sessions  and  the 
county  divisional  petty  sessions,  and  also  for  the 
purposes  of  the  County  Court.  The  commissioners 
of  public  works  pay  if.  per  month  for  the  lighting, 


warming,  and  cleaning  of  the  courts  when  used  for 
County  Court  purposes,  as  provided  by  the  statutes. 
Booms  in  the  building  are  used  for  meetings  of 
committees  of  justices  appointed  by  the  Court  of 
Quarter  Sessions,  and  the  police  committee  of 
justices  meet  in  the  chief  constable's  office. 

7.  The  Recorder  of  Beading  is  allowed  to  hold 
the  borough  quarter  sessions  in  one  of  the  courts. 
The  Income  Tax  Commissioners  have  occasionally 
sat  in  one  of  the  committee  rooms.  The  entrance 
hall  is  used  as  a  polling  station  for  the  county 
elections,  and  the  grand  jury  room  for  casting  up 
votes  by  the  return  ins:  officer.  In  1864  the  offioera 
of  the  Berks  Militia  were  allo^red,  upon  special 
application  to  the  Court  of  Quarter  Sessions,  to  use 
the  grand  iury  room  as  a  mess-room  and  the  base- 
ment as  a  Kitchen  during  their  month's  training. 
An  amateur  musical  society  has  occasionally  prac- 
tised in  the  grand  jury  room.  The  committee  of 
mauagement  of  the  Berks  Friendly  Society  has 
occasionally  met  in  one  of  the  committee 
rooms.  Twice  since  the  erection  of  the  conrta 
general  county  meetings  called  by  the  high  sheriff 
have  been  held  in  the  entrance  hall.  The  under- 
sheriff  has  occasionally  held  writs  of  inquiry 
in  one  of  the  courts.  On  no  occasion  baa  any 
payment  or  remuneration  been  received  for  the 
use  of  the  building,  or  any  part  of  it,  and  no 
profit  whatever  has  been  made  out  of  it. 

8.  Since  1861  the  entire  charge  of  the  whole 
block  of  buildings  has  been  vested  in  the  chief 
constable  by  a  resolution  of  the  Court  of  Quarter 
Sessions.  The  chief  constable  provides  a  hall- 
keeper  to  attend  to  the  ventilating,  lighting,  and 
warming  apparatus,  &o,,  and  the  county  allows 
one  guinea  a  week  to  the  credit  of  the  police  fund 
to  be  applied  to  those  purposes  at  the  discretion 
of  the  chief  constable.  The  uses  of  the  building 
mentioned  in  par.* 7  have  been  by  the  allowance  of 
the  chief  constable.  On  the  two  occasions  when 
the  hall  was  used  for  county  meetings  the  chair- 
man of  the  quarter  sessions  gave  permission  on 
his  own  responsibility.  Except  in  the  case  of  the 
militia  the  justices  in  quarter  sessions  have  never 
authorised  or  sanctioned,  nor  been  asked  to 
authorise  or  sanction,  the  use  of  the  buildings  in 
the  manner  specified  in  par.  7. 

9.  The  county  police  station  was  erected  under 
3  &  4  Vict.  0.  88,  s.  12,  on  lands  purchased  by  the 
justices.  The  cost  of  the  land,  and  of  erecting  the 
police  station,  was  provided  by  money  borrowed 
on  mortgage  of  the  police  rate.  The  land  on 
which  the  assize  courts  and  also  the  central  police 
station  are  built  was  conveyed,  under  21  d^  22 
Vict.  c.  92,  in  1859,  by  the  direction  of  quarter 
sessions  (two  justices  having  at  a  previous  sessions 
been  authorised  to  enter  into  a  contract  for  its 
purchase)  unto  Q.  B.  Morland  (the  then  olerk  of 
the  peace)  to  have  and  to  hold  the  same  premises 
unto  and  to  the  use  of  the  said  G.  B.  Morland  and 
his  successors  for  ever,  upon  trust  to  permit  a 
police  station-house  to  be  oonstructed  on  the  pre- 
mises at  the  expense  of  the  justices,  and  otherwise 
to  permit  the  premises  to  be  used,  appropriated, 
and  disposed  of,  as  the  justices  of  the  peace  of  the 
county  should  from  time  to  time  order. 

11.  The  police  station  is  used  as  the  central 
police  station  for  the  county  for  the  temporary 
confinement  of  persons  taken  into  custody  by  the 
couBtables.  It  is  necessary  that  two  superinten- 
dents and  a  certain  number  of  constables  should 
be  always  on  the  spot  available  for  duty;   and 
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sleeping  and  living  aooommodatioa  is  provided 
for  them  as  hereinoefore  mentioned.  Their  resi- 
dence on  the  premises  is  part  of  their  duty.  No 
rent  is  paid  by  them  for  the  accommodation  given. 
Some  onmarried  constables,  who  are  compelled  as 
part  of  their  duty  to  sleep  at  the  station,  are  re- 
qoired  to  contribute  one  shilling  each  per  week 
to  cover  the  expense  of  gas  and  fuel  for  their 
oooking  in  the  guard  room,  and  for  washing.  The 
Buperintendent  and  married  constables  pay  for 
their  gas  and  coals  themselves.  No  more  or 
better  accommodation  is  provided  than  is  abso- 
lutely required  for  the  proper  maintenance  of  the 
ooDstabnlary,  and  no  profit  or  pecuniary  benefit 
is  derived  from  the  use  of  the  building. 

14.  So  far  as  it  was  a  matter  of  fact  for  their 
determination,  the  commissioners  found  that 
neitl^  the  justices  of  the  peace,  nor  the  clerk  of 
the  peace,  nor  the  members  of  the  constabulary 
derived  any  benefit  whatever  from,  nor  bad  they 
any  beneficial  nor  indeed  any  occupation  of,  the 
premises  by  reason  of  their  use  thereof,  and  that 
their  use  thereof  was  solely  official,  and  for  pur- 
poses of  duty,  and  that  (except  the  clerk  of  the 
peace  as  herein  appears)  the^  were  not  the  owners, 
nor  were  any  of  them  occupiers,  thereof ;  that  the 
buildings  were  not  adapted  for  any  purposes  but 
those  for  which  they  were  used,  and  no  rent  ever 
had  been  received  for  them  or  any  part  of  them. 
No  evidence  was  given  before  or  tendered  to  the 
commissioners  as  to  the  alleged  annual  value  of 
the  assessed  premises  or  any  part  thereof. 

The  questions  for  the  opinion  of  the  court  were : 

1.  Whether  the  buildings  were,  or  any  and  what 
part  thereof  was,  properly  assessable  to  income 
tax? 

2.  If  the  buildines  were  (or  any  part  thereof 
was)  properly  assessable  to  income  tax,  were  the 
jastices  of  the  county  for  the  time  being  charge- 
able with  income  tax  in  respect  of  the  said 
buildings  under  schedule  A.  P 

3.  If  the  buildings  were  (or  any  part  thereof 
was)  properly  assessable  to  income  tax,  and  the 
justices  were  not  chargeable  with  income  tax  in 
respect  thereof,  whether  the  clerk  of  the  peace,  or 
the  inhabitants,  or  ratepayers  of  the  county,  or 
any  other  person  or  body  of  persons,  was  or  were 
chargeable  with  such  income  tax  ? 

4.  If  part  only  of  the  premises  were  charge- 
able, what  part  was  chargeable,  and  who  was  to 
be  charged,  and  in  what  capacity,  and  under  what 
schedule,  and  how  was  the  amount  to  be  ascer- 
tained F 

5.  Whether  the  assessment  could  in  law  be 
maintained,  or  whether  the  commissioners' decision 
was,  under  the  circumstances,  lawful  P 

Upon  the  case  thus  stated,  the  learned  judges 
in  the  Divisional  Oourt  affirmed  the  decision  of 
the  Commissioners  of  Income  Tax,  and  gave  judg- 
ment in  favour  of  the  respondents.  The  surveyor 
of  taxes  appealed. 

Su-  F.  EerseheU,  S.G.  and  A.  V.  Dicey  (Sir  E, 
Jame$,  A.G.,  with  them),  for  the  appellant,  cited 

BerU  V.  BobeHs,  3  Ex.  Div.  66  ; 
Clark  y.  Dumfries  Commissioners  of  Supply,  7  So. 
Seas.  Gas.  4tii  Series,  1157. 

E.  Matthews^  Q.G.  and  Oorat,  Q.C.  {E.  D.  Greene 
with  them),  for  the  respondents,  oited 

Mersey  Docks  and  Harbour  Board  v.  Cameron  11 

H.LC.443; 
B»g.  Y.  St.  Martin's,  Leicester,  L.  Bep.  2  Q.  B.  493 ; 
Seg.  T.  Justices  of  Worcestershire,  11  Ad.  &  E.  57  ; 


Reg.  y.  Overseers  of  Manchester,  8  E.  &  B.  836 ; 
Justices  of  Lancashire  y,  Ovtrseers  of  Stretford,  5 

E.  B.  &  E.  225 ; 
Justices  of  Lancashire  y.  Cheetham,  L.  Bep.  3  Q.B.14  ; 
Corporation  of  Worcester  y.  Droitvrich  Assessment 

Committee,  2  Ex.  Diy.  49. 

A,  F.  Dicey  in  reply. 

Cur,  adv.  vuU, 

Baooallat,  L.J. — ^This  appeal  has  been  brought 
under  the  following  circumstances : — The  trustees 
of  the  county  of  Berks,  having  been  assessed, 
under  schedule  A.  of  the  income  tax  assessment 
for  the  parish  of  St.  Michael,  Beading,  for  the 
year  ending  the  5th  April  1879,  in  respect  of 
certain  buildings  described  in  the  assessment  as 
''  assize  courts,  <&c.,"  of  the  alleged  annual  value 
of  300^,  appealed  against  such  assessment  to  the 
Commissioners  for  General  Purposes  under  the 
Income  Tax  Acts.  The  buildings  so  described  as 
"  assize  courts,  &c."  comprised  the  oounty  assize 
courts  and  the  county  police  station,  which  formed 
one  block  of  buildings  within  the  same  walls  and 
covered  by  the  same  roof.  The  commissioners, 
being  of  opinion  that  the  assessment  could  not  be 
lawfully  maintained,  discharged  it,  but,  upon  the 
application  of  the  surveyor,  stated  a  special  case 
for  the  opinion  of  the  Queen's  Bench  Division  of 
the  High  Court  of  Justice.  The  special  case  came 
on  to  be  heard  in  the  Queen's  Bench  Division,  on 
the  24th  March  1882,  when  the  decision  of  the 
commissiot^ers  was  affirmed ;  from  that  decision 
the  present  app>eal  is  brought.  The  material 
statements  in  the  special  case  are  set  forth  in  the 
report  of  the  proceedings  in  the  Queen's  Bench 
Division,  and  I  deem  it  unnecessary  to  refer  to 
them  further  than  to  note  that  it  appears  from 
such  statements  that  the  assize  courts  and  police 
station  were  erected  at  the  same  time,  though 
under  different  statutory  powers ;  that  the  land 
on  which  they  were  built  was  conveyed  in  1859, 
under  21  &  22  Vict.  c.  92,  to  the  then  clerk  of  the 
peace,  to  hold  to  him  and  his  successors  for  ever, 
upon  trust  for  the  public  uses  or  purposes  of  the 
oounty ;  and  that  no  profit  or  pecuniary  benefit 
was  derived  from  the  use  of  the  building.  In  the 
course  of  the  arguments  on  the  present  appeal, 
the  case  of  The  Mersey  Docks  and  Earbour  Board 
V.  Oameron  (ubi  eup,)  has  been  much  discussed, 
and  the  principles  enunciated  or  recognised  in 
the  decision  of  that  case  have  been  quoted  and 
relied  upon  by  both  sides.  Fully  recognising  the 
important  bearing  which  the  principles  so  enun- 
ciated and  recognised  have  upon  the  case  now 
under  consideration,  I  propose,  in  the  first  instance, 
to  direct  attention  to  the  purport  and  effect  of 
what  was  then  decided.  The  Mersey  Docks  and 
Harbour  Board  were  constituted  trustees  by  Acts 
of  Parliament,  and  were  specially  appointed  to 
have  the  control  of  certain  docks  and  other  pro- 
perty vested  in  them  as  such  trustees,  in  order  to 
maintain  those  docks  for  the  benefit  of  the 
shipping  frequenting  the  port  of  Liverpool :  and 
the  question  involved  in  the  then  appeal  to  the 
House  of  Lords  was  whether  they  were  rateable 
to  the  relief  of  the  poor  as  occupiers  of  the  docks. 
The  previous  decisions  upon  the  statute  of  Eliza- 
beth had  been  numerous,  and  by  no  means  con- 
sistent, and  the  object  of  the  appeal  was  to  obtain 
a  definite  declaration  of  the  principles  on  which 
the  statute 'was  to  be  construed.  In  answer  to 
certain  questions  put  to  the  judges  by  the  Lord 
Chancellor  at  the  close  of  the  arguments,  Lord 
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Blackbnrn,  then  Blackburn,  J.,  od  behalf  of  five 
of  the  six  JD()ge3  who  attended,  traced,  in  great 
detail  and  with  great  care,  the  progress  of  the 
decisions  on  the  question  of  the  liability  to  contri- 
bute to  the  relief  of  the  poor  of  those  occupiers  of 
valuable  property,  who  in  their  own  persons 
deiived  no  benefit  from  snob  occupation,  or,  in 
other  words,  occupied  in  a  merely  fiduciary 
character;  and,  after  pointing  out  that  for  a  long 
eeries  of  years,  when  Lord  Mansfield,  Lord 
Kenyoo,  and  Lord  Tenterden  presided  in  the 
Court  of  King's  Bench,  the  current  of  authority 
was  favonrable  to  the  exemption  of  such  persons 
from  liability  to  be  rated,  but  that  such  decisions 
had  been  subsequently  to  some  extent  broken  in 
upon,  he  referred  to  the  case  of  the  Tyne  Improve* 
menl  Oommissioners  v.  Ohester,  decided  in  the 
Court  of  Queen's  Bench  in  1859,  as  indicating 
what  in  the  opinion  of  himself  and  the  other 
judges  who  concurred  with  him  was  the  principle 
upon  which  alone  exemption  from  liability,  upon 
the  ground  that  the  occupation  was  by  bare 
trustees,  could  be  maintained  ;  viz.,  that  the  pro- 
perty was  occupied  for  the  purposes  of  the  Govern- 
ment of  the  country.  In  an  earlier  part  of  the 
answer  Lord  Blackburn  had  drawn  attention  to  a 
long  series  of  cases,  which  had  established  that  no 
one  was  rateable  in  respect  of  the  occupation  of 
property  which  was  occupied  for  the  purposes  of 
the  government  of  the  country,  and  that  under 
that  head  were  included  the  police  and  the  admi- 
nistration of  justice,  and  he  had  gone  on  to  say 
that  this  rule  applied  not  only  to  property  occu- 
pied for  such  purposes  by  the  pervants  of  the 
great  departments  of  State,  such  as  the  Post 
Office,  the  Horse  Guards,  and  the  Admiralty,  in 
all  of  which  cases  the  occupiers  might  strictly  be 
called  the  servants  of  the  Crown,  but  also  to  pro- 
perty occupied  by  local  police,  and  to  county 
buildings  occupied  for  the  assizes  and  for  the 
judges'  lodgings,  as  to  which  he  made  the  following 
comment :  '*  In  these  latter  cases  is  it  difiicult  to 
maintain  that  the  occupants  are,  strictly  speaking, 
servants  of  the  Sovereign,  so  as  to  make  the 
occupation  that  of  Her  Majesty  ;  but  the  purposes 
are  all  public  purposes  of  that  kind  which  by  the 
constitution  of  this  country  fall  within  the  pro- 
vince of  Government,  and  are  committed  to  the 
Sovereign,  so  that  the  occupiers,  though  perhaps 
not  strictly  servants  of  the  Sovereign,  might  be 
considered  in  consimill  eattn.  And  the  decision n 
are  uniform  that  the  exemption  applies  so  far." 
The  views  thus  expressed  by  Lord  Blackburn  were 
adopted  by  the  Lord  Chancellor  and  Lords  Cran- 
worth  and  Chelmsford,  by  whom  the  appeal  was 
heard.  In  moving  the  judgment  of  the  House, 
Lord  Westbury  (Lord  Chancellor)  said :  "  The 
only  ground  of  exemption  from  the  statute  of 
Elizabeth  is  that  which  is  furnished  by  the  rule 
that  the  Sovereign  is  not  bound  by  the  statute, 
and  that  consequently  where  valuable  property  is 
sought  to  be  exempted  on  the  ground  that  it  is 
occupied  by  bare  trustees  for  public  purposes,  the 
public  purposes  must  be  such  as  are  required  and 
created  by  the  Government  of  the  country,  and 
are  therefore  to  be  deemed  part  of  the  nse  and 
service  of  the  Crown."  Upon  this  point  Lord 
Cranworth  expressed  himself  as  follows:  "The 
Crown  not  being  named  is  not  bound  by  the  Act. 
It  follows,  therefore,  that  lands  or  houses  occupied 
by  the  Crown,  or  by  servants  of  the  Crown,  for 
the  purposes  of  the  Crown,  are  not  liable  to  be 


rated ;  and  I  conceive  that  it  is  from  a  confusion 
between  property  occupied  for  public  purposes  and 
property  occupied  by  servanta  of  the  Crown  tba6 
this  mistake  has  arisen.    This  principle  exempts 
from  rat^es  not  only  Royal  palaces,  but  also  the 
offices  of   the   Secretaries  of    State,  the   Horse 
Guards,  Post  Office,  and  many  similar  buildings. 
On  the  same  ground  police  courts,  county  oourtHy 
and  even  county  buildings  occupied  as  lodgings  at 
the  assizes  for  the  judges  have  been  held  exempU 
These    decisions  have,  however,  all  gone  on  the 
ground,  more  or  less  sound,  that  those  buildings 
might  all  be  treated  as  buildings   occupied  by 
servants  of  the  Crown  and  for  the  Crown,  ex- 
tending in  some  instances  the  shield  of  the  Crown 
to  what  might  be  more  fitly  described   as    the 
public  government  of  the  country."     Applying 
the  principles  thus  enunciated  and  recognised,  the 
House  of   Lords    held    that    the  Mersey    j3ook 
trustees  were  liable  to  be  rated  to  the  relief  of  the 
poor  in  respect  of  their  ooonpation  of  the  docks  on 
the  grouna  that  such  occupation  did  not  oome 
within  the  only  class  of  exemptions  which  the  Act 
of  Elizabeth,  when  properly  construed,  reoogniaed. 
But  upon  an  application  of  the  same  principles  to 
the  occupation  of  the  Berkshire  Assize  Courts  and 
police  station,  the  occupiers  must  be  held  entitled 
to  exemption  from   liability  to  be  rated  to  the 
relief  of  the  poor,   upon    the   ground    that    the 
occupation  is  for  public  purposes  which,  to  use  the 
language  of  the  Lord  Chancellor,  '*  are  required 
and  created  by  the  Grovernment  of  the  country, 
and  are  therefore  to  be  deemed  part  of  the  use  and 
service  of  the  Crown."    That  this  view  has  been 
acted  upon  appears  from  the  statement  in  the 
special  case,  that  the  block  of  buildings  oomprising 
the  county  assize  courts  and  the  county  polioe 
station  has  not,  nor  has  any  part  thereof,  ever  been 
assessed  to  the  poor  rates.    If,  then,  the  justices 
are  to  be  regarded  as  the  occupiers  of  the  assize 
courts  and  police  station — a  view,  however,  to  which 
they  do  not  assent — and  if,  as  such,  they  are  net 
rateable  to  the  poor  rate  in  respect  of  such  occu- 
pation, on  the  ground  that  their  occupation  is  for 
the  purposes  of  the  government  of  the  country, 
as  explained  in  the  Mersey  Dock  case,  the  question 
at  once  suggests  itself,  are  they  to  be  assessed  in 
respect  of  the  same  premises  to  the  income  tax  P 
This  bringB  me  to  a  consideration  of  the  previsions 
of  the  Income  Tax  Acts.    By  the  statute  42  &  43 
Vict.  c.  21 ,  the  income  tax  for  the  year  commenoing 
on  the  6ch  April  1879,  is  charged  upon  the  pro- 
perty, profits,  and  gains  made  taxable  by  the 
statute  16  &  17  Vict.  c.  34,  and  by  sect.  5  of  the 
latter  Act  the  duties  are  to  be  assessed  and  raised 
under    the    regulations    and    provisions    of  the 
statute  5  <&  6  Vict.  c.  85.    Consequently  we  have 
to  look  to  16  &  17  Vict.  c.  34,  for  the  subject 
matters  of  the  tax,  and  to  5  &  6  Vict.  o.  35.  for 
the  mode  in  which  it  is  to  be  assessed  and  raised. 
First,  then,  as    to  the  subject  matters  of  the 
charges  to  be  made.    For  the  purpose  of  classi- 
fying and  distinguishing  the  several  properties, 
profits,  and  gains  for  and  in  respect  of  whioh  the 
duties  are  granted  by  16  &  17  Vict,  o  34,  the 
duties  are  classified  under  five  several  scbeduleSt 
marked  respectively.    A.,  B.,  C,  D.,  and  £.,  of 
whioh  schedules  A.  and  B.  are  in  the  following 
terms  :  A.  "  For  and  in  respect  of  the  property  in 
all  landn,  tenements,  hereditaments,  and  heritages 
in  the  United  Kingdom  and  to  be  charged  for 
every  twenty  shillings  of  the  annual  value  thereof.*' 
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B.  **  For  and  in  respect  of  the  occupation  of  all 
snch  lands,  tenements,  hereditaments,  and  heri- 
tages as  aioresaid,  and  to  be  charged  for  every 
twenty  shillings  o£  the  annual  ralne  thereof."    It 
is  immaterial  to  our  present  purpose  to  refer  to 
the  other  schedules,  save  only  to  note  that  they, 
as  well  as  schedules  A.  and  B.,  indicate  that  the 
subject-matters  of  charge  are  sooh  as  are  produc- 
ti?e  of  benefit  to  the  persons  who  are  to  iMar  the 
charge.    Mr.  Justice  OroYC,  in  the  course  of  his 
judgment  in  the  Queen's  Bench  Division,  is  re- 
ported to  have  said,  in  reference  to  these  schedules  : 
*'  'i*he  langpage  tends  to  show  that  the  tax  con- 
templated is  a  contribution  to  the  revenue  of  the 
oountry  in  respect  of  annual  profit  or  benefit ;  " 
ind  again,  "  the  object  the  statute  aims  at  is  to 
make  each  person  pay  the  tax  according  to  the 
aid  he  may  receive  either  from  his  property  or 
from  his  labours  in  profession,  trade,  or  employ- 
ment." In  the  view  so  expressed  I  entirely  concur. 
Let  us  now  turn  to  5  &  6  Yiot.  c.  35,  and  note  the 
mode  which  is  provided  for  assessing  the  property 
thns  made  chargeable.    Sect.  60  provides  that  the 
duties  on  schedule  A.  are   to  be  assessed  and 
charged  under  certain  rules  which  are  arranged 
under  separate  consecutively  numbered  headings. 
The  heading  of  No.  1  is  in  the  following  terms : 
"General  rule  for  estimating  lands,  tenements, 
hereditaments,  or  heritages,  mentioned  in  schedule 
A.;"  and  the  rule  is  as  follows:    ''The  annual 
valae  of  lands,  tenements,  hereditaments,  or  heri- 
tages charged  under  schedule  A.  shall  be  under- 
stood to  be  the  rent  by  the  year  at  which  the  same 
are  let  at  rack  rent,  if  the  amount  of  such  rent 
•hall  have  been  fixed  by  agpreement  commencing 
within  the  period  of  seven  years  preceding  the  5tn 
day  of  April  next  before  the  time  of  making  the 
assessment*  but  if  the  same  are  not  so  let  at  rack 
rent,  then  at  the  rack  rent  at  which  the  same  are 
worth  to  be  let  by  the  year,  which  rule  shall  be 
construed  to  extend  to  all  lands,  tenements,  here- 
ditamente,  or  heritages  capable  of  actual  occupa- 
tion of  whatever  nature  ana  for  whatever  purpose 
occupied  or  enjoyed,  and  of  whatever  value,  except 
the  properties  mentioned  in  No.  2  and  No.  8  of  the 
fchednle."    It  is  immaterial  to  notice  the  excep* 
tions.    The  heading^  of  No.  9  is  entitled :  '*  Bales 
for  charging  the  said  duties  under  schedules  A. 
aud  B."    There  are  three  rules  under  this  heading, 
the  fiist  and  second  of  which  are  as  follows: 
Fint,  ''  The  said  duties,  except  where  other  pro- 
visions are  made,  as  aforesaid,  for  estimating  par- 
ticular properties,  shall  be  estiipated  acooraing 
to  the  general  rule  contained  in  schedule  A.,  and 
shall  be  charged  on  and  paid  by  the  occupier 
for  the  time  being,  his  executors,  administrators, 
and  assigns."      Second,  "  Bvery  person  having 
the  use  c»  any  lands  or  tenements  shall  be  taken 
and  considered  for  the  purposes  of  this  Act  as  the 
occapier  of  snch  lands  or  tenements."    Sect.  70 
of  5  ft  6  Vict.  c.  85,  provides  that  the  several 
daties  shall  be  assessed  on  all  lands,  tenements,  and 
hereditaments,  whether  occupied  at  the  time  of  as- 
sessment or  not,  bub  that  the  assessment  on  houses 
shall  be  disoharged  for  the  period  they  are  unocou- 
pied.  The  counsel  for  the  appellant  insist  that  the 
portions  of  the  several  Income  Tax  Acts,  to  which 
I  have   referred,  establish  the  liability  of  the 
justioes  to  be  assessed  to  the  income  tax  in  respect 
of  their  alleged  occupation  of  the  assize  courts  and 
police  station,  but  I  am  unable  to  adopt  this  view. 
Even  if  it  is  to  be  assumed,  as  contended  on 
Mao.  Oas.— Vol.  XIH. 


behalf  of  the  appellant,  that  the  premises  in 
question  were  at  the  date  of  the  assessment  in  the 
beneficial  occupation'  of  the  justices,  there  is 
nothing  in  the  Income  Tax  Acts  to  negative  or 
even  to  throw  a  doubt  upon  the  proposition  which 
I  have  already  advanced,  that  the  purposes  for 
which  they  were  so  occupied  were  public  purposes 
of  a  kind  which,  according  to  the  authorities  cited 
by  Lord  Blackburn  and  recognised  by  the  Lord 
Ohancellor  and  Lord  Oranworth  in  the  Miersey  Dock 
case,  entitled  them  to  exemption.  The  provision 
in  rule  No.  1.,  that  it  shall  be  construed  as 
applying  to  lands  or  tenements  "for  whatever 
purpose  occupied  or  enjoyed,"  has  been  relied 
upon;  but,  the  Grown  not  being  named  in  the 
Act,  such  a  provision  is  inoperative  as  regards  the 
Grown,  or  as  regards  the  servants  of  the  Grown 
strictly  so  called,  or  as  against  those  occupiers  for 
public  purposes  to  whom  the  like  benefit  of 
exemption  is  accorded  as  is  accorded  to  the 
servants  of  the  Grown  strictly  so  called.  For  the 
reasons  which  I  have  assigned  I  am  of  opinion 
that  the  appellant  has  failed  to  establish  the  liability 
of  the  justices  to  be  charged  with  income  tax  in  re- 
spect of  the  county  assize  court  and  the  county  police 
station,  and  that  this  appeal  ought  to  be  dismissed. 
But  some  propositions  have  been  pressed  upon  us 
in  argument,  which  I  desire  not  to  pass  over.  I 
assent  to  the  proposition  that,  in  order  to  establish 
a  liability  to  the  oharffc,  it  is  not  essential  that 
there  should  be  a  beneficial  ownership  or  occupa- 
tion ;  but,  if  the  ownership  or  occupation  is  not 
benefioiaJ,  the  property  must,  in  my  opinion,  be 
capable  of  being  made  a  source  of  benefit  to  the 
owner  or  occupier.  Again,  as  at  present  advised, 
I  adopt  the  view  which  has  been  pressed  upon  us, 
on  benalf  of  the  appelant,  that  the  justioes  might 
be  regarded  as  the  occupiers  of  the  premises 
within  the  meaning  of  the  statutes,  as  having  the 
use  of  them,  but  I  deem  it  unnecessary  to  express 
a  positive  opinion  upon  that  point.  I  am,  however, 
unable  to  assent  to  the  proposition  that  there  is 
any  beneficial  occupation  or  enjoyment  by  anyone. 
In  my  view  of  the  case  it  can  hardly  be  bo  disputed 
that  the  justices  have  not  any  present  beneficial  oc- 
cupation or  enjoyment  of  the  premises,  and  inas  much 
as  by  virtue  of  21  &  22  Vict.  c.  92,  and  of  the  con- 
veyance made  thereunder  in  1859,  the  assize  courts 
and  the  police  station  were  on  the  6th  April  1879, 
and  have  been  ever  since,  vested  in  the  clerk  of  the 
peace,  upon  trust  for  the  public  uses  or  purposes 
of  the  county,  the^  have  been  and  are  incapable  of 
any  sudh  beneficial  ownership  or  occupation  as 
would  render  the  owner  or  occupiers  liaole  to  be 
charged  in  respect  thereof.  There  is  but  one 
more  suggestion,  it  can  hardly  be  called  an  argu- 
ment, on  behalf  of  the  appellant  to  which  I  will 
advert.  It  was  urged  before  us,  and  it  was  ap- 
parently urged  in  the  Divisional  Gourt,  that  if  tne 
Legislature  had  dosired  to  exempt  assize  courts 
and  police  stations  from  the  operation  of  the  Acts, 
they  would  have  been  included  amongst  the 
exemptions  mentioned  in  or  provided  for  by  5  &  6 
Vict.  0.  35.  This  suggestion  may  be  niet  by 
another  of  at  least  equal  materiality.  If  it  was 
intonded  that  iustioes  should  be  charged  in  respect 
of  this  description  of  property,  it  is  somewhat 
strange  that,  from  1842,  when  5  &  6  Yict.  c.  35 
was  passed,  until  1879.  no  attempt  was  made  to 
enforce  or  even  to  assert  any  such  liability.  The 
costs  of  the  appeal  must  of  course  follow  the 
event. 
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BsETT,  L.  J. — During^  the  argnment  I  confess  I 
was  imder  the  impression  that»  even  if  everything 
else  was  in  favoor  of  the  Grown,  it  was  impossible 
that  this  assessment  could  be  upheld  on  the 
ffround  that  the  persons  assessed  are  the  justices. 
I  was  under  the  impression  that  Mr.  Dioey  had 
hardly  urged  that  thcnr  could  be,  and  that  what  he 
asked  the  court  to  determine  was,  not  whether 
the  justices  could  be  properl;^  assessed, but  whether 
anybody  could — whether  tms  was,  in  fact,  assess- 
able property.  The  reason  why  I  think  it  impos- 
sible to  hold  that  the  justices  can  be  assessed 
under  any  view  of  the  case  is,  that  the  justices  are 
not  a  corporation,  and  that  t^e  justices  are  not  an 
aggregation  or  association  of  persons  at  all  unless 
they  DO  assembled  at  quarter  sessions.  The 
justices  have  no  property  on  which  anything 
could  be  levied,  ana  it  can  hardly  be  maintained 
I  should  think,  that  this  tax  could  be  recovered 
from  the  justices  individually  and  personally, 
either  by  action  against  them  or  by  seizure  of  their 
goods.  The  justices,  as  justices,  are  persons  not 
capable  of  havrngpropertyoelonging  to  them,  there- 
fore it  seems  to  me  that  this  assessment  must,  in  any 
view  of  the  case,  fail,  and  that  the  judgment  must 
be  for  the  respondents.  But  Mr.  Dicev  asked  us 
to  give  an  opinion  as  to  whether  the  clerk  of  the 
peace  or  some  other  person  might  not  be  legally 
assessed  for  this  tax.  I  am  of  opinion  that  nobody 
can  be  assessed  for  this  tax  in  respect  of  these 
buildings.  It  would  be  impossible  now,  after  the 
long  series  of  decisions  and  after  the  long  lapse  of 
years,  for  any  court  to  hold  that  buildings  in  the 
position  of  tiiese  buildings  could  be  assessed  to 
the  poor  rate,  and  it  would  be  impossible  to  say 
that  it  was  not  a  good  ground  of  exemption  that 
they  are  considered  in  point  of  law  to  be  in  the 
nature  of  Crown  property.  That  was  not  only 
determined  by  a  long  series  of  decisions  before 
the  case  in  the  House  of  Lords,  but  it  was  enun- 
ciated without  objection  and  stated  to  be  the  law 
in  the  opinion  of  Bladcbum,  J.,  given  to  the 
House  of  Lords,  and  which  was,  in  terms,  as  to 
that  pnoint,  adopted  by  the  Lords  who  gave  judg- 
ment in  the  case.  Now  it  seems  to  me  that  that 
is  the  only  application  which  the  case  cited  in  the 
House  of  Lords  has  to  the  present  case.  The  only 
way  in  which  it  can  be  applicable  at  all  to 
the  present  case  is  with  resard  to  the  enun- 
ciation of  that  part  of  the  law  in  respect  of 
such  buildings.  Now,  if  these  buildings  are 
to  be  considered  as  in  the  nature  of  Crown 
property  within  the  Poor  Law  Acts,  that  is  to  say, 
that  if  they  are  to  be  exempted  from  rating  to  the 
poor  rates  on  the  ground  that  the^  are  buildings 
in  the  nature  of  Crown  property,  is  it  possible  to 
say,  with  regard  to  the  present  statute,  that  they 
are  not  buildings  in  the  nature  of  Crown  property? 
Is  it  possible  by  any  logical  mode  of  reasoning  to 
say  it  is  the  law  that,  when  you  are  considering 
the  poor  rate  assessment,  these  building  are  to  be 
considered  as  in  the  nature  of  Crown  property,  but 
that,  when  you  are  considering  a  lana  tax,  you  are 
to  consider  that  they  are  not  buildings  in  the 
nature  of  Crown  property  P  I  cannot  follow  such 
an  argument  so  as  to  adopt  it.  Therefore  I  agree 
upon  that  ground,  not  that  these  are  Crown  pro- 
perty, but  that  they  are  in  law  considered  as  in  the 
nature  of  Crown  i}roperty,  and  «that,  therefore, 
they  are  not  within  but  are  exempt  from  the 
present  statute  by  reason  of  that  privilege.  That 
of  itself  would  be  sufficient  to  decide  the  case,  but 


it  seems  to  me  that  there  are  other  and  strong 
reasons  why  it  ought  to  be  held  that  this  property 
is  not  assessable  under  these  statutes.  Mr.  Dicey 
ingeniously  asked  us  to  divide  the  argument  into 
two  heads,  and  to  consider  the  matter  under  one 
head  without  any  reference  to  the  other.  He 
asked  us  to  consider  whether  this  was  assessable 
property  without  at  the  same  time  considering 
who  it  was  (if  anybody)  who  oould  be  assessed  in 
respect  of  it.  I  admire  the  ingenuity,  but  I  think 
I  see  through  the  meaning  of  it  It  was  in  order 
to  avoid  the  difficulty,  which  would  certainly 
present  itself,  of  determining  who  could  possibly 
be  assessable  in  respect  of  this  property.  Mr. 
Dicey  asked  us  to  consider  whether  this  property 
was  assessable,  and  to  consider  that  without 
reference  to  anything  else.  The  immediate  result 
of  so  considering  it  was  laid  bare  by  the  Solicitor- 
General  in  his  proposition,  which  was,  that  every 
foot  of  land  in  this  kinedom,  according  to  his 
argument,  whatever  be  the  circumstances  under 
which  it  exists,  is  assessable  to  this  tax.  Of 
course,  if  you  consider  the  question  without 
reference  to  anything  else,  every  foot  of  land  is 
assessable ;  but  it  seems  to  me,  that  in  order  to  decide 
this  case,  we  are  bound  to  consider  whether  it  is 
possible,  under  any  circumstances  which  we  are 
entitled  to  examine,  to  apply  to  the  buildings  in 
question  the  machinery  of  these  statutes,  and  if  it 
is  not  possible,  under  any  circumstances  which  we 
are  entitled  to  examine,  to  apply  the  machinery 
of  these  statutes,  it  seems  to  me  that  it  follows 
that  these  buildings  are  not  assessable.  Now  the 
statutes,  as  to  the  subject-matter,  no  doubt  begin 
by  settlins  that  all  lands  are  to  be  assessed.  If 
you  confine  yourself  to  those  words  alone,  it  is 
true  to  say  that  every  foot  of  land  in  the  kingdom 
is  assessable,  but  then  you  are  immediately  thrown 
upon  this — ^in  respect  of  what  is  it  that  all  lands 
are  to  be  assessed?  In  respect  of  the  annual 
value  thereof.  Therefore,  if  there  be  anv  land  in 
in  this  kinffdom  existing  physically — if  that  land 
be  land  wnich  cannot  under  any  oiroumstanoes 
have  any  annual  vfdue,  it  is  obvious  that  the 
incidence  of  the  tax  tuia  at  once.  If  the  land 
has  no  annual  value,  and  cannot  have  any. 
there  is  nothing  on  which  the  tax  can  be  imposed. 
In  my  opinion  these  buildings,  considered  to  be 
lands,  are  lands  which  cannot,  under  an^y  eiroum- 
stanoes  which  we  have  a  right  to  consider,  have 
any  annual  value  whatever,  they  are  struck  with 
sterility  by  statute,  they  cannot  oy  law  have  any 
annual  vsJue  anv  more  than  if  they  were  barren 
rook  which  could  not  under  any  oiroumstanoes 
possibly  have  any  annual  value.  These  buildings 
are  erected  under  and  by  virtue  of  an  Act  of  Par- 
liament which  declares  that  nobody  shall  legally 
ever  enjoy  any  benefit  from  the  use  of  them.  It 
is  true  to  say  that'some  person  miffhttake  into  his 
possession  these  buildings  and,  by  breiJdng  tiie  law 
and  disregarding  the  statute,  obtain  an  annual 
value  from  them.  If  such  a  person,  so  breaking 
the  law,  were  to  be  in  possession  of  these  buildings 
he  could  not  be  heard  to  say :  "  Though  I  obtain  a 
profit  from  these  buildings,  yet  by  an  Act  of  Par- 
liament I  have  no  right  to  do  so,  and  therefore  I 
shall  not  pav  the  tax."  He  could  not  set  up  his 
own  wronipul  act,  and,  therefore,  under  those 
circumstances  he  might  be  assessable,  but  as  long 
as  these  bnildinffs  are  used  legally,  aeoording  to 
the  Act  of  Paniament,  not  only  cannot  the 
justices  have  any  benefit  from  the  use  of  them, 
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bat  nobody  can;  the  statute  is  express  that 
nobody  can  have  any  benefit  from  the  use  of  them. 
It  seems  to  me  that  we  are  not  entitled  until  the 
^t  actually  arises,  to  consider  that  anybody  will 
break  the  law ;  we  must  consider  these  buildings  as 
they  are  under  their  legal  disability :  their  legal  dis- 
ability is  that  nobody  can  receive  any  benefit  from 
the  use  of  them.  It  f  o1  lows,  as  I  say,  that  they  are  by 
law  struck  with  sterility  as  to  their  annual  value, 
and  that,  as  long  as  the  law  is  observed,  they 
cannot  in  the  hands  of  anybody  have  any  annual 
Taloe ;  if  so,  then  there  is  nothing  upon  which  the 
statute  can  aot.  But  more  than  this  it  seems  to 
me  that,  as  long  as  these  buildings  are  used 
kgally,  there  cannot  be  any  occupier  of  them. 
That  there  could  be  any  occupier  of  them  in  the 
ordinary  sense  of  the  word  "  occupier,"  is 
hardly  contended,  but  it  is  said  that  the  word 
"occupier"  in  this  statute  is  enlarged  by  the 
definition  clause,  which  says  that  "  anybody 
who  has  the  use  of  them  is  an  occupier."  That 
is  a  phraseology  in  an  Act  of  Parliament  of  so 
large  and  indefinite  a  nature  that  it  immediately 
gives  rise  to  a  difficulty.  Now,  it  cannot  mean 
that  anybody  who  has  the  use  of  them  is  a  person 
who  has  the  use  of  them  within  the  meaning  of  that 
phrase  in  the  Act  of  Parliament.  It  cannot  mean 
that  the  judges  who  sit  in  the  assize  courts — 
though  in  one  sense  they  have  the  the  use  of  the 
ooarts — are  persons  who  have  the  use  of  them 
within  the  statute.  It  cannot  be  said  the  witnesses, 
thepublio,  andtheprisoners,whoalluse  thesecourts, 
are  the  occupiers.  It  is  absurd ;  it  does  not  mean 
that  It  cannot  mean  that  a  person  who  is  there 
as  a  mere  servant  is  a  person  who  has  the  use  of 
them,  because,  if  that  were  true,  why  then  in 
every  house,  though  the  master  was  living  in 
the  house,  it  might  be  said  that  each  servant  in 
the  house  had  uie  use  of  it  within  the  meaning 
of  this  statute,  and  was  a  person  who  could  be 
usessed*  The  person  who  within  the  meaning 
of  the  statute  is  the  person  who  has  the  use 
of  the  house  is,  though  from  some  technical 
difficulty  he  may  not  be  called  an  occupier, 
a  person  who  has  the  same  use  of  the 
hoase  as  the  occupier  of  the  house  hos.  Now, 
the  jpstioes  have  no  such  use  of  these  buildings; 
the  judges  have  no  such  use  of  them;  the  in- 
habitants of  the  county,  the  public,  have  no  such 
use  of  them;  the  servant  has  to  take  care  of 
them;  the  polioemenwho  have  to  sleep  in  them 
for  the  purpose  of  doing  their  duty  have  no  such 
use  of  them.  As  long  as  these  buildings  are 
legally  used  there  is  no  person  who  can  have 
the  Qse  of  them  within  the  meaning  of  the  Act 
of  Parliament ;  there  is  no  person  who  oan  be 
the  occupier  within  the  same  meaning.  Therefore 
voQ  have  these  buildings,  as  long  as  they  are 
legally  used,  struck  with  sterility  as  to  annual 
▼aloe,  and  unable  to  have  any  occupier;  if  that 
he  80,  there  is  nothing  upon  which  the  machinery 
of  this  Act  oan,  under  any  circumstances,  l>e 
brought  to  bear.  Therefore  I  decline  to  consider 
this  case  as  to  the  property  itself  alone.  I  say 
that  jon  must  consider  it  with  regard  to  the  pro- 
perty itself,  and  with  regard  to  the  persons  who 
oonld,  imder  proper  circumstances,  be  made  liable 
to  assessment,  and  if  you  find  that,  taking  these 
two  together,  this  property  is  in  such  a  position 
that  the  machinery  of  the  Act  can  never  be  applied 
to  it,  it  follows  logically  that  this  Act  does  not 
apply  to  it,  and  that  this  property  cannot  be  1 


'  assessed.  Therefore  I  am  of  opinion  that  the 
judgment  of  the  court  below  was  right,  and  ought 
to  be  affirmed. 

LiKDLET,  L.J. — I  am  of  the  same  opinion,  and  I 
have  nothing  to  add.  With  regard  to  the  judg- 
ment of  Baggallay,  L.J.,  I  quite  concur  in  it,  ad 
also  I  do  in  the  ludgment  of  my  brother  Grove, 
which  I  have  stuaied  with  great  attention. 

Appeal  dt8m%8S6d» 

Solicitors  for  the  appellant,  The  SoUcUor  for 
Inland  Revenite, 

Solicitors  for  the  respondents,  Newman,  Sireitoutt 
HiUiard,  and  WHlianm, 


Thureday,  Nov.  28, 1882. 

(Before  Bagoallat,  Bbett,  and  Lifdlbt,  L.JJ.) 

Smith  v.  Lambbth  Assxssmznt  Committes.  (a) 

AFFIAL  FBOM  THB  QUBBF's  BINCH  DIYISIOH. 

Poor-rate  —  Boohatande  at  ratUoay  etation  — 
Valuatim  (Metropolis)  A<A  1869  (32  ^  33  Fte^ 

0.  67). 

The  London  and  SotUh-Weatem  BaUway  Company, 
in  coneideration  of  a  yearly  rent  or  eum,  hy  deed 
granted  to  W.  H.  Smith  and  Son  the  eole  right 
to  seU  netoepapere,  hooke,  ^c,  at  the  company's 
stations  for  a  term  of  seven  years,  together  with 
liberty,  subject  to  the  approval  of  the  engineer  of 
the  company,  to  erect  bookstands,  ^o.,  on  the 
platforms. 

Held,  on  a  case  stated,  thai  W,  H,  Smith  and  Son 
were  not  liable  to  be  rated  to  the  relief  of  the 
poor  in  respect  of  their  bookstands  erected  under 
this  agreement  cU  Waterloo  station. 

Judgment  of  Field  and  Oane,  J  J,  affirmed. 

On  a  return  to  a  mandam/us  to  the  (General 
Quarter  Sessions  for  the  oounty  of  Surrey,  com- 
manding them  to  enter  continuances,  and  to  hear 
and  determine  the  merits  of  certain  appeals 
against  a  rate  or  assessment  for  the  relief  of  the 
poor  of  the  parish  of  Lambeth,  a  special  case  for 
the  opinion  of  the  Divisional  Oourt  was  stated  by 
consent  under  12  &  13  Yiot.  c.  45,  s.  11. 

In  the  case  the  present  respondents,  Messrs. 
W.  H.  Smith  and  Son,  are  described  as  *'the 
appellants,"  and  the  present  appellants,  the 
assessment  committee,  as  "  the  respond  entfl|." 

The  following  are  the  material  parts  of  the 
special  case : — 

1.  The  appellants  are  booksellers,  librarians, 
stationers,  and  news  and  advertisement  agents, 
carrying  on  business  under  the  style  or  firm  of 
W.  H.  Smith  and  Son,  their  principal  place  of 
business  being  at  No.  186,  Strand. 

2.  The  respondents  are  the  assessment  com- 
mittee for  the  parish  of  Lambeth,  and  the  church- 
wardens and  overseers  of  the  poor  of  that  parish. 
The  Waterloo  station  of  the  London  and  South- 
WestOTu  Railway  Oompany,  hereinafter  mentioned, 
is  situate  within  the  parish  of  Lambeth. 

3.  Shortly  after  the  18th  Feb.  1880  the  appel- 
lants received  notices  of  that  date  in  respect  of 
the  several  bookstaJls  hereinafter  mentioned, 
which  are  situate  at  the  Waterloo  station,  to  the 
effect  that  the  assessment  committee  for  the 
parish  of  Lambeth  had  had  laid  before  them  a 
provisional  list  wherein  the  bookstalls  were  in- 
cluded for  assessment. 


(a)  Bcported  by  P.  B.  HuTCHiiis,  EBqMBarrister«t-Lftw. 
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4.  These  bookstallB  had  noYer  before  been  in* 
claded  in  any  valoation  or  proYisional  list,  nor  had 
they  been  rated  or  assessed  to  the  relief  of  the 
poor  or  otherwise,  nor  had  the  names  of  the  Appel- 
lants appeared  in  any  valaation  or  proTisional  List, 
nor  had  the  appellants  been  rated  to  the  relief  of 
the  poor  or  otherwise  in  the  parish. 

5.  On  the  26th  Feb.  1880  the  appellants  gave 
notice  to  the  assessment  committee  of  their 
objection  to  the  insertion  of  the  bookstalls  in  the 
provisional  list.  On  the  9th  March  1880  the 
assessment  committee  overmled  the  objections. 
No  copy  of  buch  provisional  list,  or  notice  thereof, 
was  afterwards  served  on  the  appellants. 

6.  The  rate  or  assessment  for  jthe  relief  of  the 
poor  and  other  purposes,  in  respect  of  whidi  the 
appeals  were  broaght,  was  made  by  the  respon- 
dents, and  allowed  on  the  20th  Maorch  1880,  and 
such  rate  purports  to  be  made  in  accordance  with 
the  provisional  list. 

7.  The  bookstalls  in  question  are  in  possession 
of  and  used  by  the  appellants  under  the  terms  of 
an  indenture  oated  the  25th  April  1872  (set  out  in 
the  appendix). 

8.  The  terms  of  the  indenture  were  in  full  force 
and  effect  at  the  date  of  the  rate ;  and,  in  pursu- 
ance of  the  provisions  in  the  indenture  contained, 
the  spaces  occupied  by  the  appellants'  bookcases 
were  set  apart,  and  so  far  as  the  bookstalls  are 
erected  and  placed  upon  the  platforms  of  the 
station,  thev  have  been  erected  and  placed  with 
the  approval  of  the  engineer  and  general  manager 
of  the  company. 

9.  From  the  date  of  the  indenture  the  appel- 
lants have  exercised  their  rights  thereunder,  partly 
by  attendants  who  have  exhibited  and  vended 
newspapers,  books,  Ac.,  carried  by  hand  or  carried 
by  such  assistants  in  baskets  or  other  convenient 
articles  to  passenc^ers  at  the  stations  or  1«  the 
trains  at  the  station,  and  partly  by  meims  of  port- 
able bookstalls  or  in  the  spaces  so  assigned  as 
aforesaid.  At  the  commencement  of  the  grant 
under  and  by  the  indenture,  and  for  some  time 
afterwards,  spaces  for  one  movable  stall  on  the 
main  lino  pmform,  and  for  one  movable  stall  on 
the  line  then  called  the  suburban  line,  were 
assigned  by  the  company  to  the  appellants ;  but, 
as  the  station  has  from  time  to  time  oeen  enlarged 
and  the  business  and  tndB&c  thereat  increased, 
other  spaces  have  been  assigned  to  the  appellants. 
From  time  to  time,  at  the  request  of  the  company, 
the  appellants  have  dosed  their  stiJls  and  sus- 
pended the  exercise  of  their  rights  and  privUegee. 

[Paragraphs  10,  11,  12,  and  13  described  the 
four  bookstalls  in  auestion,  and  the  mode  of  placing 
them.  Three  of  tnem  were  fixed  to  the  platform 
and  walls  of  the  station ;  the  fourth  rested  by  its 
own  weight  on  the  platfcnnm.] 

14*.  The  bookstalls  are  used  exdnsively  by  the 
appellants  and  their  servants,  and  oalj  for  the 
purposes  authorised  by  the  indenture.  They  ara 
closed  at  night  with  snuttera  and  locked  up,  and 
the  keys  are  kept  by  the  appellants'  servants. 

15.  Alterations  at  the  instance  of  the  company 
have  from  time  to  time  been  made  in  the  position 
of  the  bookstalls  sinoe  the  date  of  the  indenture. 

16.  No  rights  of  ingress  and  emss  to  and 
from  the  station,  or  of  aooess  to  the  bookstalls,  are 
exerdsed  by  the  i^pdlants,  or  their  agents  or 
servants  ,exo9pt  under  the  provisions  and  for  the 
purposes  of  the  indenture. 

17.  Inoraboutthe year  1871, whenthe  assessment 


of  the  London  and  South-Western  Bailway  Com- 
pany was  made  for  the  poor  rate  in  respect  of  the 
station  at  Waterloo  now  under  consideration,  the 
assessment  surveyor  to  the  parish  of  Lambeth 
included  in  his  estimate  for  such  assessment  an 
item  of  lOOOL  in  respect  of  annual  profit  to  the 
railway  company  arising  from  bookstalls  and 
advertisement  spaces.  The  company  did  not 
admit  in  their  estimate  such  a  source  of  profit, 
and  appealed  against  the  whde  assessment,  and 
upon  the  hearing  of  that  appeal  the  assessment 
sessions,  without  dedding  as  to  any  particular 
items,  fixed  a  lump  sum  as  the  rateable  value  of 
the  station. 

The  following  are  the  material  parts  of  the 
indenture  raferred  to  in  paragraph  7  of  the 
case,  and  set  out  in  the  appendix,  whidi  waa  dated 
the  25th  April  1872,  and  made  between  the 
London  and  South- Western  Bailway  Oompany 
(thereinafter  called  "  the  oompany  ")  of  the  one 
part,  and  Messra.  W.  H.  Smith  and  Son  (there- 
after called  "  the  tenants  ")  of  the  other  part : 

In  oonsideration  of  the  yearly  payments  hereiBsffcer 
resenred,  and  of  the  oovenants  ana  rapnlations  herein- 
after oontained,  and  on  the  part  of  the  tenants  to  be 
obserred  and  pezformed,  the  oompany  hereby  sive  and 
grant  to  the  tenants,  as  is  hereinafter  restricted,  for  the 
term  d  seven  years,  to  be  oompnted  from  the  Ist  day  d 
April  1872,  and  thereafter  from  year  to  year  (sub jeot  as 
hereinafter  mentioned),  tiie  sole  and  exdnsive  lioenoe  and 
privilege  (subject  only  to  the  reservations,  oovenants, 
prorisoeB,  restriotiong,  and  agreements  hereinafter  oon- 
tained) to  vend,  sell,  lend,  and  exhibit  for  sale  and  loan 
newspapers,  books,  periodicals,  pamphlets,  prints, 
stationery,  travelling  caps,  wrappers,  and  snoh  other 
like  articles  required  for  the  oonvenienoe  d  paseengers 
by  ndlway  as  shall  be  approved  by  the  seoretaiy  d  the 
oompany  at  all  the  stations  now  existing  and  need,  or 
whidi  shall  hereafter,  daring  the  oontinnanoe  of  this 
grant,  be  made,  or  existing,  or  in  use  for  passengers  on 
me  several  lines  of  railway  bdonging  to,  or  leased,  or 
worked  by  the  company.  &c.,  and  at  the  expense  d  the 
tenants  to  eanvas  for  place,  post,  Ao.,  in  proper  frames, 
advertisements,  Ac.,  npon  snoh  parts  d  the  interior 
platform  and  station  wall  and  fenoes  d  all  the  said 
stations  as  may  be  approved  of  by  the  company,  subject 
also  to  the  reasonable  refi[nlations  d  the  company  with 
respect  thereto,  Ac.,  not  mteifering  with  the  spaoe  re- 
qdred  for  any  nottcss,  advertisements,  Ac.,  whidi  the 
company  may  think  proper  to  aflix  reUtisjBr  to  or  in  con- 
nection with  the  business  or  traffic  of  their  line  d  rail- 
way, ....  together  with  full  liberty  for  the  tenants, 
subject  to  the  approyal  of  the  engineer  d  the  oompany, 
to  erect,  place,  and  continue  on  snoh  part  d  the  platzorms 
of  tile  said  several  stations  of  the  company,  as  may  he 
approved  by  the  general  manager  or  engineer  d  the 
company,  ail  necessary  bookstands,  oases,  cupboards, 
and  drawers,  or  other  convenient  places  for  eznibiting, 
keeping,  and  preserving  their  stock  of  papers,  hooks, 
periodicals,  pamphlets,  oc.,  and  to  remove  or  alter  the 
position  from  time  to  time,  if  necessary,  and  also  full 
and  free  ingress  and  egress  at  all  reasonable  times  for 
l^e  tenants,  their  servants  or  agents,  to  and  from  the 
several  stations  for  the  purposes  d  this  present  grant. 
And  it  is  expressly  nnderatood  and  agreed  that  the  oom- 
pany shall  nd  be  in  any  way  responsible  for  any  stock 
or  other  property  d  the  tenants  which  may  be  pliaoed  or 
left  by  them  at  the  said  several  stations  of  tiie  oompainr 
pursuant  to  the  Uoences  and  privileges  hereby  granted, 
and  that  such  person  employed  by  the  tenants  at  the 
several  stations  of  the  company  in  the  exercise  d  the 
licences  and  privileges  herebT  granted  is,  during  the 
time  of  snoh  employment,  to  be  under  the  oontrol,  and 
to  abide  by,  obey,  and  perform  all  the  lawfd  and  reason- 
able orders  and  oireotions  of  the  station  master  at  the 
station  at  which  such  person -may  be  employed,  and  is 
to  be  liable,  in  case  of  insobriety  or  miscondaot,  to  imme- 
diate removal  from  such  station.  And  the  tenants 
hereby  covenant  with  the  oompany,  their  snooessors  and 
assigns,  that  in  oonsideration  d  the  Ucsnee  and  privilege 
hereby  granted  by  and  d  the  oovenaats  herein  oontained 
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on  the  part  of  the  oompanr,  fhey  the  tenants  will  pay  to 
the  oompaoy  for  eaoh  and  every  year  of  the  term  the 
rent  or  Bum  of       l.fhy  twelve  eqnal  monthlv  payments 
on  the  first  day  of  eaoh  month  in  uie  year,  and  in  addition 
to  the  yearly  rent  or  snm  of       I.  hereby  reserved,  pay 
or  canse  to  be  paid  to  the  company  qnarterly    .    .    . 
in  each  and  every  year  sooh  a  snm  of  money  as  shall  be 
e^nal  to  a  clear     per  cent,  of  the  sroes  amounts  from 
tuoe  to  time  receivea  by  the  tenants  from  the  public  for 
phurinflr,  affixing,  Ac.,  all  such  advertisements,  &c.,  at  the 
several  stations  before   referred  to.    .    .    .    Provided 
always,  and  it  is  hereby  expressly  aneed  that  in  case 
any  monthly  payment  of  the  said  yearly  rent  or  sum  of 
1.  or  aov  quarterly  jMiyment  of  such  additional  sum 
ss  is  hereinbefore  mentioned  shoJl  be  in  arrear  and  un- 
paid for  the  spaoe  of  fourteen  days  after  notice  in  writing, 
.   .    .    the  same  shaU  be  recoverable  by  the  company  in 
addition  to  any  other  remedicB  by  distress  as  in  the  base 
of  rent  in  arrear.    .    .    .    And  further,  that  the  tenants 
will  not  assign  or  demise  the  benefit  of  the  grant,  licence, 
or  agreement  herebv  made,  or  any  part  thereof,  to  any 
person*  or  persons  whomsoever,  except  to  any  person  or 
persons  wno  may  become  a  partner  or  partners  with  the 
tenants  without  the  written  consent  of  tiie  secretary  or 
general  manager.    And  further,  that  the  tenants  will, 
in  the  exercise  of  the  liccmoe  and  privilege  herebv  granted, 
oauseall  such  bookstalls,  Ac.,  .    .    .    to  be  of  neat  and 
suitable  appearance,  &c.,  and  shall  abide  by,  obe;^,  and 
observe  the  regulations  which  may  be  from  tome  to 
time  made  by  the  oompany,  touching  or  conoeming  the 
placing  on  tne  platforms  of  the  said  several  stations  of 
any  of  the  neoessaiy  bookstands,  Ac.    .    .    .    and  that 
snoh  bookstands,  Ac.,  shall  be  of  neat  and  suitable  eleva- 
tion, &c.,  and  shiall  be  constructed  in  every  way  to  the 
atisfaotion  of  the  engineer."    .    .    .    Covenant  by  the 
oompany  not  to  permit  other  persons  to  vend  newspapers, 
books,  Ac,  or  exhibit  advertisemente,  Ac.,  at  their  sta- 
tions (excejpt  their  own  train  books,  time  tables,  Ac.). 

"And  the  company  do  hereby  warrant  unto  the  tenants 
the  quiet  and  peaceable  enjovment  and  benefit  of  the 
grant,  licence,  powers,  privileges  and  benefits  hereby 
granted  for  the  period  upon  the  terms  and  stipulations 
sad  in  manner  aforesud  according  to  the  true  intent  and 
meaning  of  these  presents.  Provided  always,  and  it  is 
hereby  agreed  .  .  .  that  if  any  of  the  said  monthly 
or  quarterly  payments  ol  tiie  said  yearly  rent,  or 
nun  of  £.,  or  of  such  additional  sum  as  aiore- 
Bsid  respeotivdy,  or  any  part  or  parts  thereof, 
shall  be  m  arrear  and  unpaid  for  the  spaoe  of  eight 
days  after  the  same  shaU  have  become  due,  or  if 
the  tenants  shall  wilfully  break  or  neglect  to  fulfil  or 
observe  any  of  the  covenants  herein  contained  on  their 
part  to  be  observed,  it  shall  be  lawful  for  the  oompany  to 
put  an  end  to  the  grant  hereby  made  "  (by  a  month's 
notice  in  writing) "  of  tiie  intention  of  the  company  to  put 
an  end  to  l^e  said  grant,  and  at  tke  deterodnation  of 
sndinotiee  the  said  term  hereby  granted  shall  cease  and 
determine,  but  withcmt  prejumoe  to  the  rights  of  the 
oompany  under  the  covenants,  and  agreements  herein 
contained  up  to  such  determination.  And  it  is  hereby 
farther  sgreed  that  on  the  en)iration  of  the  said  term  of 
Mven  years  the  licence  and  privilege  hereby  granted 
■hall "  (unless  determined  at  the  end  of  the  term  by  three 
months'  previous  notice) ' '  continue  in  full  force  and  effect 
and  snbjeot  to  the  stipulations  and  conditions  herein  con- 
tained uid  provided  "  (until  determined  by  three  months' 
jotiee),  "  and  at  the  expiration  of  such  notice  the  said 
lioenoe  and  privilege  shall  cease  and  determine." 

The  questions  for  the  opinion  of  the  court  (who 
were  to  be  at  liberty  to  draw  inferenoes  of  fact) 
were:  fiist,  whether  "the  appellants  (W.  H.  Smith 
&nd  Son)  were  liable  to*  be  rated  in  respect  of  the 
bookstallB,  or  any  of  them ;  secondly,  whether  the 
nte  was  a  good  and  valid  rate. 

.  The  Divisional  Court  (Field  and  Gave,  J  J.)  gave 
judgment  against  the  rate,  answering  both  ques- 
tions in  the  negative. 

From  this  decision  (which  is  reported  9  (}.  B. 
Di^.  585)  the  Lambeth  Assessment  Committee 
>>ow  appealed. 

^.  OlarJu,  QC.  and  Archihalcl,  for  the  assess- 
ment committee,  in  support  of  the  appeal.— On 


the  true  construction  of  the  agreement  under 
which  the  bookstalls  are  held,  Messrs.  Smith  and 
Son  are  liable  to  be  assessed  to  the  poor  rate. 
They  are  in  exclusive  possession  and  occupation 
of  the  spaces  occupied  by  the  bookstalls,  which 
distingnishfts  the  present  case  from  Willinq  v. 
8t.  Panercu  A$se8$ment  Gommittee  (37  L.  T.  ^p. 
N.  S.  126;  s.  c.  nom.  Beg.  v.  8t,  PancroB  AsaesB- 
ment  Oommittee  (2  Q.  B.  Div.  581).  The  stalls 
are  structurally  of  a  character  which  renders  the 
occupier  rateable.  In  The  Electric  Telegraph 
Company  v.  The  Overeeere  of  the  Poor  of  Salford 
(11  £z.  181;  24  L.  J.  146,  M.  C.)  the  tele- 
graph company  was  held  liable  to  be  rated  in 
respect  of  telegraph  wires  and  posts,  and  the 
land  in  which  the  posts  were  fixed.  In  that  case 
Sir  Fitzroy  Kelly,  arguing  on  behalf  of  the 
teleflrraph  company,  contended  that  they  had  only 
a  qualified  right  or  easement,  ia  in  the  case  of  a 
licence  to  put  a  bookstall  on  a  platform,  on  which 
Pollock,  C.B.  said :  "  Is  not  a  bookstall  rateable, 
like  a  refreshment  room  P  "  (24  L.  J.  M.  C,  at 
page  149).    They  also  referred  to 

The  London  and  North^WtaUm  Bcnlway  Convpany 

V.  Bmkmatter,  81  L.  T.  Bep.  N.  S.  835;  L.  Bop. 

10  Q.  B.  70  444 ; 
Reg.  Y.Morrtth,  82  L.  J.  2i5»  M.  C. ; 
Cory  V.  Briatoioe^  82  L.  T.  Bep.  N.  S.  797 ;  83  L.  T. 

Bep.  N.  S.  624 ;  36  L.  T.  Bep.  N.  8.  594;  L.  Bep. 

10  0.  P.  504;  1  C.  P.  Div.  54;  2  App.  Gas.  262; 
Reg.  V.  Ponsonbyf  8  Q.  B.  14 ; 
Pimlieo  Tramway  Company  v.  Greenwich,  29  L.  T. 

Bep.  N.  8.  605 ;  L.  B^.  9  Q.  B.  9. 

Mclntyre,  Q.C.  and  Prosser^  for  Messrs.  W.  H. 
Smith  and  Son,  in  support  of  the  judgment  of 
the  Divisional  Court,  were  not  called  on. 

B^GGALLAY,  L.J. — This  is  an  appeal  from  the 

J'udgment  of  the  Queen's  Bench  Division,  who 
lave  held  that  Messrs.  Smith  and  Son  are  not 
rateable  in  respect  of  the  bookstalls  at  Waterloo 
Bailwi^  Station,  which  are  held  by  them  under  a 
grant  m)m  the  London  and  South- Western  Bail- 
way  Company,  the  terms  of  which  have  been 
brought  before  us  in  the  course  of  the  argument. 
No  question  is  raised  as  to  whether  these  book- 
stalls are  rateable,  in  the  sense  that  a  rate  must 
be  paid  by  somebody  in  respect  of  them.  It  is 
admitted  that  they  are  rated  as  a  portion  of  the 
station.  It  is  now  suggested  on  behalf  of  the 
appellants  that  Messrs.  Smith  and  Son's  posses- 
sion of  the  bookstalls  is  such  as  to  make  them 
rateable.  In  delivering  judcrment  in  the  oourt 
below,  Field,  J.  stated  that  the  real  question  to 
be  considered  is  whether  the  grant  gives  exclusive 
ocoupatioD,  or  exclusive  enjoyment.  In  stating 
the  question  in  this  way,  he  was  following  in 
substance  a  series  of  decisions  of  many  judges  of 
great  experience  in  rating  cases.  Having  set 
before  him  that  as  the  question  to  be  decided,  he 
does  what  it  is  our  duty  now  to  do,  that  is,  he 

Srooeeds  to  consider  what  is  the  effect  of  the 
eed.  He  si^s :  "  From  the  beginning  to  the  end 
of  this  document  the  parties  carefully  avoid  all 
expression  of  intention  to  create  a  tenancy."  (9  Q.  B. 
Div.  at  page  594.)  I  entirely  agree  with  this 
observation.  It  is  true  that,  for  the  sake  of  con- 
venience, Messrs.  Smith  and  Sons  are  referred  to 
as  *'  the  tenants,"  but  the  agreement  is  in  reality 
a  grant  of  a  sole  and  exclusive  licence"  ana 
privilege.  I  concur  with  Field,  J.'s  criticism, 
and  I  think  that,  on  the  true  construction  of  the 
agreement,  the  railway  company  does  not  grant  to 
Messrs.  Smith  and  Son  exclusive  possession  o 
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ocoapation  of  the  bookstalls,  bat  only  exolnsive 
eDJoyment,  so  as  to  enable  them  to  oarry  on  their 
trade  in  the  most  oonvenient  manner.  If  that  is 
the  right  yiew  of  the  construction  of  the  agree- 
ment, as  I  think  it  is,  it  follows  that  Messrs.  Smith 
and  Son  are  not  ratable  in  respect  of  these  book- 
stalls, and  that  is  Field,  J.'s  oonstraction.  He 
considers  the  authorities  in  the  coarse  of  his 
judgment,  and  I  do  not  think  it  necessary  now  to 
comment  on  them  in  detail,  but  I  may  observe 
that  the  same  question  has  been  proposed  in  each 
case,  and  where  the  judges  have  come  to  the 
concdusion  that  there  was  exolusiye  occupation, 
they  have  held  that  the  persons  so  occupying 
were  rateable,  and  where  ihej  have  come  to  the 
conclusion  that  there  was  no  such  exclusive  occu- 
pation they  have  decided  against  the  rate.  For 
these  reasons  I  am  of  opinion  that  the  appeal  fails, 
and  the  judgment  of  the  Divisional  Court  ought 
to  be  affirmed. 

Bbett,  L.J. — ^The  question  in  these  cases  is  not 
always  whether  there  is  a  demise,  for  there  may 
be  exclusive  occupation  without  a  demise,  but 
here  the  question  is  whether  this  agreement  is  a 
demise  or  a  licence  to  sell  books  and  the  other 
articles  referred  to  in  the  agreement,  with  subsi- 
diary leave  to  display  such  books  and  other 
articles  on  such  parts  of  the  platform  as  may  be 
approved  of  by  the  company.  This  question 
turns  on  the  construction  of  the  indenture.  There 
are  parts  of  the  deed  which  look  like  part  of  an 
agreement  for  a  tenancy.  It  is  a  fallacy  to  take 
singly  each  part  of  the  deed  which  is  opposed  to 
the  view  that  there  is  a  tenancy,  and  argue  that 
the  expressions  there  used  are  not  absolutely  in- 
consistent with  the  existence  of  a  tenancy.  You 
must  take  all  these  parts  of  the  deed  together, 
and  see  on  the  whole  whether  the  deed  amounts  to 
a  demise  or  is  a  mere  licence  to  sell.  I  find  that 
Messrs.  Smith  and  Son  can  only  go  to  these  stalls 
at  particular  times  and  for  a  limited  purpose. 
This  is  consistent!  with  a  licence,  and  inconsistent 
with  a  tenancy.  Again,  the  money  payable  under 
the  agreement  is  paid  for  the  whole  licence,  and 
what  is  supposed  to  be  a  demise  of  a  particular 
place  is  more  like  what  might  be  called  a  mov- 
able demise,  for  the  position  of  the  bookstalls  may 
be  changed.  It  is  clear  that  this  is  not  a  demise 
of  a  particular  place,  and  consequently  that  it  is 
only  a  licence  to  sell  books  and  other  goods, 
together  with  an  auxiliary  right  to  display  such 
goods  at  di£ferent  places  upon  the  railway  com- 
pany's premises.  I  am  therefore  of  opinion  that 
there  is  no  occupation  within  the  meaning  of  the 
Act  of  Elissabeth  (43  Eliz.  c.  2).  The  only  way  in 
which  these  bookstalls  are  bronght  within  the 
purview  of  rating  is  that  the  railway  company  is 
rated  in  respect  of  the  increased  value  of  their 
premises  which  is  caused  by  the  payment  they 
receive  for  the  use  of  the  bookstalls.  As  to  the 
oases  which  have  been  referred  to,  I  do  not  think 
it  necessary  to  consider  them  all  in  detail,  but  I 
wish  to  say  that,  with  regard  to  the  case  of  The 
Eledrie  Telegraph  Company  \,  The  Overteera  of 
Salford  (11  Ex.  181),  I  reserve  my  opinion  as  to 
whether  I  agree  with  that  decision  or  not. 

LiNi)LBT,  L.J.— When  this  deed  is  looked  at 
carefully,  it  is  impossible  to  hold  that  it  amounts 
to  a  demise.  On  the  contrary,  the  language  is 
chosen  as  if  for  the  purpose  of  exoludmg  that 
view*    It  is  true  that  the  words  "  tenants "  and 


"  rent"  are  used,  but  there  is  no  reddendum^  and 
there  are  no  appropriate  words  to  create  a 
tenancy.  Messrs.  Smith  and  Son  have  the  right 
of  going  into  the  station  and  erecting  stalk 
where  the  officers  of  the  company  point  out. 
This  right  is  movable,  and  there  is  no  grant  of  an 
exclusive  right  over  any  portion  of  the  railway . 
company's  premises.  If  tnis  is  a  grant  of  an 
easement  and  nothing  else,  there  is  an  end  of  the 
case.  The  cases  which  have  been  referred  to — 
Eleciric  Telegraph  Company  v.  Oveneere  of  8dlford 
(11  Ex.  181),  Cory  v.  Brietow  (2  App.  Gas.  262) 
and  Fimlico  Tramway  Company  v.  Qreentoieh  (L. 
Eep.  9  Q.  B.  9)— are  all  distmguishable.  Here  the 
parties  have  intentionally  avoided  creating  a 
tenancy.  I  am  therefore  of  opinion  that  the 
judgment  of  the  court  below  is  correct,  and  the 
appeal  should  be  di-muBed.     j^^Ogmmt  affimud. 

Solicitors  for  W.  H.  Smith  and  Son,  Harvey, 
OUver,  and  Oapron, 

Solicitor  for  the  assessment  committee,  G.  W. 
Barnard. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Dee.  13  and  21,  1882. 

(Before  Hawkins  and  Watkin  Williams,  JJ.) 

Thb  Gua&dians  of  the  Fooe  of  thb  Salfobd 
Union  v.  Thb  Ovbbsbbbs  of  the  Poob  of  thb 
Township  of  Manchbsteb.  (a) 

Poor  law — Seitlemeni — lUegiUmate  pauper — Idiot 
—Beaidence  for  three  yeare— Divided  Patiehee 
Act  1876  (39  ^  40  Vict.  c.  61),  e.  34 

By  a  residence  for  three  years  in  a  parish,  an 
illegitimate  idiot  above  the  age  of  sixteen  years 
acquires  a  settlement  in  «ucA  parish,  notwith' 
standing  that  she  is  incapable  of  taking  care  of 
herself,  and  that  she  resides  with  her  mother  and 
her  mother's  husband  as  part  of  their  family. 

A.Q.f  an  adfdt  illegitimate  idiot,  and  a  person 
incapable  of  taking  care  of  herself,  resided  with 
her  mother  and  her  mother's  husband  in  the 
appellant  union  for  more  than  Hiree  years.  AU 
three  then  removed  to  the  respondent  toumship, 
where  A.  Q.  (before  three  years  had  eospired) 
becams  an  inmate  of  the  workhouse.  An  order  of 
justices  adjudicating  the  settlement  of  A.  O.tobe 
in  the  appellant  union  having  been  made : 

Held,  that  such  order  was  right. 

Eefl:.  V.  The  Leeds  Union  (40  L.  T.  Eep.  N.  S.  521 ; 
4  Q.  B.  Div,  323)  followed. 

This  was  an  appeal  by  way  of  special  case,  stated 
by  consent  and  by  the  order  of  North  J.,  in 
pursuance  of  12  &  13  Yict.  a  45  s.  11. 

On  the  3l6t  July  1882  the  respondents  obtained 
an  order  of  the  justices  of  the  city  of  Manchester, 
adjudicating  the  settlement  of  Alice  G^erard,  an 
idiot  pauper,  to  be  in  the  township  of  Pendleton  in 
the  county  of  Lancaster,  and  in  the  appellant  union. 

1.  The  pauper,  a  single  woman,  is  the  illegiti- 
mate daughter  of  Margaret  Gerard  (afterwards 
Margaret  Harding),  and  was  bom  at  Warrington, 
in  the  said  county  of  Lancaster  (not  in  the 
appellant  union),  on  the  18th  Jan  1854^  and  she 
is  now,  and  always  has  been,  an  idiot. 

2.  The  mother  of  the  pauper,  before  the  pau()er 
had  attained  the  age  of  sixteen  years,  Tide&oet  in 

<a)  Bfiported  by  DUNLor  Hnj.,  Esq  ,  Barrlater-ftt-Ltw. 
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1864,  intermarried  at  Warrington  aforesaid  with 
one  George  Harding,  a  glass  outter,  who  was  born 
at  Birmlnghani,  and  served  seven  years  legal 
apprentioesnip  there,  and  is  now  dead. 

i.  In  the  year  1875  the  panper  and  her  mother 
and  the  said  G«orge  Haniing  came  to  reside  in 
the  said  township  of  Pendleton,  where  they 
resided  together  until  Sept  1881,  when  they 
removed  to  Manchester,  where  they  resided 
together  until  the  pauper  beoame  an  inmate  of 
the  Manchester  workhouse. 

4.  Previously  to  and  since  1875  the  pauper 
has  always  resided  oontinuoualy  with  her  motner 
and  the  said  George  Harding,  as  part  of  their 
fiunily,  and  has  never  separate  herself  therefrom. 

5.  The  pauper  is  now,  and  always  has  been, 
incapable  of  taking  care  of  herself,  through 
imbecility  of  mind. 

The  respondents  contend,  and  the  appellants 
deny,  that  the  pauper  upon  the  above  facts  is 
settled  in  the  township  of  Pendleton  in  the 
appellant  union  by  reason  of  her  residence  therein 
for  three  years,  under  the  provisions  of  39  &  40 
Yiot.  a  61,  8.  34^  which  provides : 

Where  any  person  shall  have  resided  for  the  term  of 
thiee  jeaan  m  any  pariah,  in  such  manner  ani  nnder 
BQch  ffiromnstancea  in  eaoh  of  snoh  yearn  as  would,  in 
•coozdanoe  with  the  several  statntes  in  that  behalf,  render 
him  inemovable,  he  ahaU  be  deemed  to  be  settled  therein 
untQ  he  shall  acqnire  a  settlement  in  some  other  pariah 
l^  a  like  reaidenoe  or  otherwise ;  provided  that  an  order 
of  nmoval  in  respeet  of  a  settlement  acqnirod  nnder  Utaa 
lection  shall  not  be  made  upon  the  evidence  of  the 
person  to  be  removed,  withont  snoh  oorroboration  as  the 
jnstiQeB  or  oonrt  think  snfficient. 

The  question  for  the  opinion  of  the  court  is, 
whether,  on  the  above  facts,  the  legal  settlement 
of  the  pauper  is  in  the  township  of  Pendleton. 

If  the  court  should  be  of  opinion  in  the  idfirma- 
tive,  the  order  of  justices  is  to  stand ;  if  otherwise, 
to  be 'quashed. 

Jfors^^  for  the  appellazit. 

SmyJy  for  the  respondents. 

The  judgment  of  the  court  (Hawkins  and  Watkin 
Williams,  J  J.)  was  delivered  by 

Hiwims  J. — ^The  question  for  our  decision  is 
whether  the  pauper  was  legallysettled  in  Pendle- 
ton and  removable  thereto.  We  are  of  opinion 
that  she  was,  and  that  her  settlement  in  that 
township  was  acquired  by  her  residence  therein 
for  three  years,  under  the  provisions  of  39  &  40 
Vict.  0.  61,  8.  34.  It  was  not  denied  by  the 
appellante  that  the  pauper's  residence  in  Pendle- 
ton from  1875  to  1881  was  such  as  to  confer  upon 
her  a  status  of  irremovability  from  that  township 
from  the  expiration  of  the  first  year  of  that 
residence  until  her  removal  with  fityrding  and 
her  mother  to  Manchester  in  Sept.  1881,  under 
the  statutes  9  &  10  Vict,  c  66,  s.  1,  24  &  25  Vict, 
c.  55,  s.  1,  and  28  &  29  Yict.  c.  79,  s.  8 ;  nor  that 
nxAk  status  of  irremovability  for  upwards  of  three 
years  gave  her  a  settlement  in  Pendleton,  under 
39  &  40  Yict.  c.  61,  s.  34,  if  under  the  circumstances 
of  Buoh  residence  she  was  capable  of-  acquiring 
a  settlement  in  her  own  right ;  but  it  was  con- 
tended that  she  was  not  so  capable,  because 
during  all  the  time  of  such  residence  she  was  an 
idiot  unable  to  maintain  or  tif^e  care  of  herself, 
and  that  such  residence  was  a  mere  residence  as  a 
member  of  l^e  fiunily  of  Harding  and  her  mother, 
and  conferred  upon  her  no  independent  status; 
ud  that  she  ought  to  be  looked  upon  in  the  same 


liffht  as  an  unemanoipated  infant  of  tender  years, 
who  could  not  be  removed  fh>m  her  mother.  The 
effect  of  the  argument  was  to  invite  us  to  treat 
the  pauper  as  legitimate  for  the  purpose  of  incapa- 
citating her  to  obtain  either  a  settlement  or 
a  status  of  irremovability,  but  to  treat  her,  as  we 
are  bound  to  do,  as  illegitimate  for  the  purpose  of 
preventing  her  from  taking  the  settlement  ao- 

?uired  by  Harding  by  reason  of  his  residence  in 
*endleton,  as  she  would  have  done  had  she  been 
legitimate.  In  support  of  his  contfention,  Mr. 
Marshall  cited  passages  from  Nolan,  vol.  1,  p.  320, 
and  vol.  2,  p.  369 :  Bex  v.  Mueh  Oowarns  (2  B.  & 
Ad.  861),  and  Reg,  v.  8t,  Mary  Archss,  Exeter'^B  L.  T. 
Rep.  N.  S.  637 ;  31  L.  J.  77,  M.  0.)  We  do  not  in 
the  least  degree  dissent  from  anything  which  is  to 
be  found  in  either  of  those  passages  or  authorities ; 
on  the  contrary,  we  entirely  assent  to  them ;  but, 
in  our  opinion  they  have  no  applicability  to  the 
present  case,  for  those  authorities  had  reference  to 
legitimate  children,  whilst  we  are  dealing  with  an 
illegitimate  pauper  of  full  age.  We  take  it  to 
be  clear  law  thac,  so  long  as  a  child,  legitimate  or 
illegitimate,  is  within  the  age  of  nurture,  which 
covers  the  whole  period  from  birth  to  the  age  of 
seven  years,  it  cannot  be  legally,  by  any  order  of 
removal,  separated  from  its  mother.  "It  is 
entitled  to  remain  with  its  mother  so  long  as  the 
purposes  of  nurture  require"  (per  Bayley,  J.,  Bex 
V.  iS^.  Nicholas,  Leiceeier,  2  B.  &  C.  88&) ;  and  even 
the  consent  of  the  mother  cannot  justify  such  a 
separation,  for  the  rule  is  made  for  the  benefit  of 
the  child :  (£.  v.  Birmingham,  5  Q.  B.  210 ;  13  L.  J. 
1,  M.  G.)  The  statute  9  &  10  Yict.  c.  66,  s.  3, 
extended  this  period  of  non-separation  of  a  child 
from  its  parents  by  enacting  that  no  child  under 
the  age  of  sixteen,  whether  legitimate  or  illegiti- 
mate, residing  in  any  parish  with  his  or  her  father 
or  mother,  shall  be  removed  in  any  case  in  which 
such  iiather  or  mother  may  not  lawfully  be 
removed.  At  this  point  there  is  a  wide  difference 
between  the  status  of  a  legitimate  and  an  illegiti* 
mate  child.  In  the  case  of  ale^timate  child,  the 
liabUity  of  its  parents  to  maintain  it  is  not  limited 
to  the  age  of  sixteen,  but  extends  to  an  indefinite 
period  if  the  child,  whether  firom  imbecility  of 
mind  or  of  body,  is  unable  to  maintain  or  provide 
for  itself.  So  long  as  it  remains  an  unemanoipated 
member  of  its  father's  family,  no  matter  what  its 
age  may  be,  it  follows  and  takes  in  law  its  father's 
settlement;  it  gains  no  independent  statns  b^ 
reason  of  any  residence  in  a  parish  so  long  as  such 
residence  is  merely  as  a  member  of  its  father's 
fkmily ;  and  its  right  to  take  such  newly-acquired 
setUement  of  its  father  ceases  only  upon  its 
becoming  emancipated  or  acquiring  a  new  settle- 
ment for  itself.  After  the  happening  of  either  of 
those  events,  even  though  resiaing  with  its  father, 
its  residence  is  for  all  purposes  of  settlement  and 
removal  an  independent  residence.  See,  among 
other  cases,  Beg.  v.  Everton  (I  Sast,  526) ;  Beg.  v. 
Bleaehy  (3  B.  &  A.  377).  The  case  of  an  illegiti- 
mate child  is  totally  different.  It  is  true  its 
maintenance  to  the  age  of  sixteen  is  provided  for 
by  statute  4  &  5  Will.  4,  c.  76,  s.  71,  enacting  that 
its  mother  shall  maintain  it  as  part  of  her  family 
till  it  attains  the  age  of  sixteen ;  and  if  before  that 
time  arrives  she  marries,  the  liability  to  maintain 
such  child  as  part  of  his  family  until  it  reaches 
that  age  is  imposed  on  the  husliand  of  its  mother. 
On  the  arrivUy  however,  of  an  illegitimate  child 
at  the  age  of  sixteen,  ail  legal  obligation  towards 
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it  on  ihe  part  both   of    the  mother   and  her 
husband  oeaaes :  it  ia  no  longer  lesally  attached  to, 
and  oeaaes  to  be  a  member  of  Uie  &mily,  in  its 
legal   sense,  of  either;  and  though,  as  an  act  of 
kindness,  they  may  permit  it  to  live  with  them 
and  maintain    it  as  one  of  the  family,  in  the 
popular  sense  of  the  term,  suoh  residence  amounts 
to  no  more  than  would  the  residence  of  a  total 
stranger  to  whom  food,  lodgiog,  and  ndment  might 
be  yoluntarily  given  as  an  act  of  pure  Ohristian 
charity ;  and«  as  regards  its  settlement,  that  is  by 
law  (until  it  acauires  one  for  itself)  established  in 
the  place  of  its  nirfch  or  in  the  place  of  its  mother's 
settlement,  if  she  have  one  which  the  child  is 
capable  of  taking ;  but  in  no  case  does  it  take  any 
settlement  the  mother's  husband   may  acquire, 
even  during  the  time  the  child  is  a  leeal  member 
of  his  family :  (see  4  &  5  Will.  4,  c.  76,  s.  71 ;  S9  & 
40  Yict.  c.  61,  s.  85 ;  Beg,  t.  8t.  Mary,  Newington, 
4  Q.  B.  581 ;  Manchester  v.  8t.  Pan&ras,  41  L.  T. 
Bep.  N.  S.  218 ;  4  (2.  B.  Div.  409.)    The  case  of 
Eex  ▼.  Much  Oowame  (2  B.  A  Ad.  861)  would 
have  been  in  point  in  favour  of  the  appellants  had 
the  pauper  in  the  present  case  been  legitimate ; 
but  It  is  no  authoritj,  the  pauper  being  illegitimate. 
The  same  observation  may  be  made  upon  the  case 
of  Eeg.  V.  8t.  Mcvry  Arehes,  Exeter   (5  L.  T.  Bep. 
N.  S.  687 ;  31  L.  JT  77,  M.  0.)>  for  the  doctrine  of 
emancipation  is  altogether  inapplicable  to  illegiti- 
mate children,  whose  unfortunate  position  is  such 
that,  after  arriving  at  the  age  of  sixteen,  they  have 
no  title  to  be  ranked  as  members  of  any  family, 
and  are  in  law  looked  upon  in  no  other  light  than 
as  mere  strangers.    The  case  of  Beg,  v.  The  Leede 
Union  (40  L.  T.  Bep.  N.  S.  521 ;  4  (}.  B.  Div.  328) 
seems  to  me  to  be  directly  in  point  in  favour  of  the 
respondents.    We  are  unable  to  distinguish  it  from 
the  present.    In  each  case  the  pauper  was  illegi- 
timate ;  in  each  case  it  was  in  &ct  separated  from 
its  motJ;Ler.    In  the  Leeds  case  it  was  away  from 
its  mother  and  was  in  the  hands  of  strangers  to  it ; 
in  the  present  it  was  an  inmate  of  the  Manchester 
workhouse.    In  each  case  it  was  unable  to  choose 
a  residence  for  itself,  the  one  pauper  being  a  mere 
infant,  the  other  being  an  idiot.    If  any  distinction 
can  be  pointed  out,  it  is  the  fact  that  in  the  Leeds 
oase  the  pauper  was  within  the  age  of  nurture, 
whilst  here  the  pauper  is  upwards  of  twenty-one 
years  old.    In  principle  the  cases  are  identical. 
Our  judgment^  therefore,  is  for  the  respondents. 

Judgment  for  the  respondente. 

Solicitors  for  the  appellants,  Oheeter  and  Oo., 
for  Hvime,  Fayttert  and  Waddington,  Salford. 

Solicitors  for  the  respondents,  Jb&tMon,  Wether- 
aU,  and  Co,,  for  Xfin^^,  Manchester. 


Thursday,  Jan.  25, 1888. 

(Before  Pollock,  B.  and  MANistT,  J.) 

Ex  parte  Fior.  (a) 

ExtradUion — Foreign  warrant — Warrant  of  com' 
mitial — Sufficiency  of  deecrvption  of  offence'-' 
** Fraud  hy  an  agent'' --Extradition  Act  1870 
(83  ^  34  Viet.  c.  52),  e.  10— Treaty  with  France 
1876—24  ^  25  Vid,  c,  96,  ».  75. 

A  French  eubject  and  fugitive  criminal  was  appre- 
hended in  England  upon  a  warrant  ieeued  hy 
the  chief  metropolitan  police  maaietraie,  after 
notice  from  Jhe  Home  Secretary  that  a  requiei* 
(a)  B«porled  b7  H.  D.  BONBIT,  Eiq.,  Burlitor«t-Lftw. 


tion  had  been  made  for  hie  extradition  under  the 
treaty  with  France  (1876)  for  the  surrender  ef 
fugitive  criminals,  and  he  was  committed  under 
sect.  10  of  the  ExtradUion  Act  1870. 

In  the  foreign  warrant  issued  in  France  (he  pri- 
soner was  accused  of  the  crime  of  "ahus  de 
confiance;"  and  by  Article  d  of  the  treaty  one 
of  the  crimes  for  which  extradition  is  to  he 
granted  is  "  aibus  de  confiance  ou  detoumement 
par  un  hanquier,  commissionnaire,  ctdministra- 
teur,  ^0." 

In  the  police  magistrate's  warrant  of  committal 
the  offence  was  described  as  ** fraud  by  an 
agent?' 

Held,  that  the  description  of  the  offence  in  the 
tearrant  was  sufficient,  and  that  the  fads  upon 
this  depom^fOfM  disdosed  a  primd  fade  ease  of 
fraud  oy  an  agent  within  the  meaning  of  24  ^  25 
Vid.  c.  96,  s.  75,  to  Justify  the  prisonet's  com- 
mittal for  trial  if  the  offence  had  been  committed 
in  England,  and  therefore  the  magistrate  w<ts 
right  in  committing  him  under  the  Extradition 
Ad. 

Habbas  cospus. 

A  rule  nisi  for  a  writ  of  habeas  corpus  was 
granted  on  the  22nd  Jan.  directed  to  the  Governor 
of  the  Middlesex  House  of  Detention  at  Glerken- 
well,  commanding  him  to  bring  up  the  body  of 
one  Felix  Auguste  Fiot  (who  had  been  committed 
under  the  Extradition  Act  1870)  with  a  view  to 
his  discharge  from  custody. 

On  the  22nd  Nov.  1882  the  Home  Secretary  had, 
under  sect.  7  of  the  Extradition  Act,  signified  to 
Sir  James  Ingham,  the  chief  magistrate  of  the 
Metropolitan  Police  Courts,  that  a  requisition,  had 
been  made  to  him  by  the  diplomatic  representa- 
tive of  the  French  Republic,  for  the  surrender  of 
Piot,  accused  of  the  commission  of  the  crioae  of 
fraud  within  the  jurisdiction  of  the  French 
Bepublic,  and  thereupon  Piot  was  arrested,  and 
subsequently  committed. 

In  the  French  warrant  which  was  issued  for  the 
arrest  of  Piot  he  was  accused  of  the  crime  of 
fraud  {abus  de  confiance),  and  in  the  warrant  of 
committal  by  Sir  James  Ingham  the  offence  was 
described  as  "  fraud  by  an  agent." 

Piot  had  formerly  carried  on  the  business  of  a 
banker  at  Beims,  and  had  be<^n  adjadicated  a 
bankrupt  by  the  Tribunal  de  Commerce  of 
Beims.  The  oase  for  the  prosecution  was  that 
one  MauoUre,  a  commercial  clerk  residing  at 
ElboBuf,  had  purchased  through  Piot  twenty-five 
shares  in  the  Sod^t^  des  ImmeubMs,  and  that 
Piot  had  misappropriated  the  sum  of  3000f., 
which  Maud^re  had  sent  to  him  after  writing  the 
following  letter : 

Beims,  Jime  1, 1881. 

Mods.  F.  Piot, — I  pnty  you  to  be  bo  gtood  as  to  oaose 
to  be  taken  up  at  the  next  settling  dav  the  twenty-five 
Immeablte  of  which  I  am  bnyer  tlvougii  yon  {chsM  twiw). 
I  will  forward  to  yon  the  f nnda  either  to-morrow  or  the 
day  after. — ^Aooept,  Sir,  mv  friendly  greetinffB. 

(Signed)  liA.uci.kBX. 

The  receipt  of  this  letter  was  denied  by  Piot, 
who  also  denied  that  he  had  acted  as  the  agent  of 
Maud  ^  re. 

By  the  Extradition  Act  1870  (38  &  34  Yict.  c 
52),  a.  10,  it  is  enacted  that : 

In  the  oase  of  a  fugitive  oriminal  aoonsed  of  an  extra- 
dition erime.  if  the  foreign  warrent  authorising  the 
arrest  of  snok  eriminal  is  dnly  anthentioated,  and  raoh 
evidenoe  is  produced  as  (subject  to  the  piovisioiis  of  this 
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Acfc)  imld.  aoooHing  to  tiie  law  of  EngUuid, 
more  ihafc  the  priaoner  wsa  oonyioted  of  snoh  orime, 
the  pdUoe  nutfietrate  shall  oommit  him  to  priflon,  bni 
otiierwiaeflhall  order  him  to  be  diaoharged. 

By  tlie  treaty  with  Franoe  for  the  mntnal 
sarrender  of  fagitive  oriminala,  article  3,  one 
of  the  orimen  for  which  extradition  is  to  be 
gianted  is  as  follows : 

18.  Abns  de  oonfiaiioe,  oa  d^nmemeat  par  an 
hanqmer,  eommiwrinnnaire,  adminiatrateor,  tatenr, 
eniateor,  liquidatenr,  vyndio,  offloier  miniat^riel, 
dneoteor,  membre  oa  empby6  d'nne  Bod^,  oa  par 
touta  aatro  penmiiie* 

By  24  &  25  Vict.  o.  96,  s.  75,  it  is  enacted 
that: 

Whoeoe^er  having  been  entroated  either  aolel^  or 
{oistly  with  any  other  peraon,  aa  a  banker,  meronant, 
ntdcer,  attorn^,  or  other  agent,  with  any  mon^  or 
Moonty  for  the  payment  of  money,  with  any  diieotion 
in  writing  to  apply,  pay,  or  deliver  aooh  mon^y  or 
aeeoiify  or  any  part  thereof  reapeotively,  or  the  prooeeda 
or  any  part  of  the  prooeeda  oi  anoh  aeoarity,  for  any 
pnrpoee,  or  to  any  peraon  apeoifled  in  anoh  direction, 
ahaH  in  violation  of  good  faith,  and  contrary  to  the  terma 
of  anoh  direction,  in  anywiae  convert  to  nia  own  aae  or 
benefit,  or  the  nae  or  benefit  of  any  peraon  other  than 
the  peraon  by  whom  he  ahall  have  been  ao  introated. 
anoh  moofly,  aeoarity.  orproceeda,  or  any  part  thereoi 
reapeotively,  Ac.,  ahaU  be  gailty  of  amiademeanoor. 

Sir  Jlewry  James,  A.G.  (A,  L,  Smith  with  him), 
for  the  Crown,  showed  oanse. — There  are  three 
otijections  raised  to  the  prisoner  being  held  in 
oaatody :  First,  it  is  said  that  the  French  warrant 
ia  insufficient  in  form  for  not  disclosing  with 
oertainty  the  offence  for  which  extradition  can  be 
maintained ;  secondly,  that  the  depositions  before 
Sir  James  Ingham  disdose  no  offence  cognisable 
by  oar  law,  and  therefore  neither  by  the  treaty  nor 
the  Act  can  the  extradition  be  supported;  and 
thirdly  that  the  form  of  the  warrant  of  committal 
under  the  band  of  Sir  James  Ingham  is  insoffi- 
dent  for  not  disclosing  with  certainty  the  offence 
with  which  the  prisoner  is  charged.  The  second 
objection  is  of  course  the  substantial  one  upon 
wbioh  my  friend  will  be  disposed  to  rely.  As  to 
the  form  of  the  French  warrant  in  which  Piot 
ia  aocnaed  of  fraud,  the  French  words  bsing  abtu 
de  confiance^  I  submit  that  the  ease  is  concluded 
l^  authority  and  it  is  quite  sufficient  statement  of 
the  offence.  It  is  a  mistake  to  suppose  that  the 
foreign  warrant  need  disclose  any  of  the  details  of 
the  offence ;  it  is  simply  an  authority  for  arrest. 
There  is  nothing  in  the  Extradition  Act  requiring 
the  foreign  warrant  to  be  in  any  particular  form, 
or  that  it  should  enter  into  any  particulars  of  the 
offence.  In  the  case  of  Em  fake  Terrae  (39  L.  T. 
Bep.  N.  S.  502;  4  Ex.  DiT.  63)  the  warrant  was  in 
the  most  general  form,  describing  the  offence  as 
being  the  commission  of  a  crime  against  the 
baol^aptoy  law,  and  that  warrant  was  held  to  be 
good.  Then  there  are  two  cases,  one  of  which  is 
almost  identical :  one  is  Reg.  v.  Oanz  (46  L.  T. 
Bep.  N.  8.  592  ;  9  Q.  B.  Div.  93 ;  61 L.  J.  419,Q.B ). 
uA  the  other  Beg  v.  Jaeobi,  reported  in  the  same 
place  in  the  Law  Tikes  Beports  as  a  note  to  Beg  v. 
Oana,  Jaeohi^B  case  is  almost  identical  with  this 
on  the  point  of  the  snfficiency  of  the  foreign 
warrant.  There  is  alao  the  case  of  R^g,  y.  Weil 
(47  L  T.  Bep.  N.  S.  630 ;  9  Q.  B.  Dir.  701),  where 
it  was  held  that  a  fugitive  criminid  already  in 
cnstody  may  be  detained  for  an  offence  within  the 
Act,  oven  though  he  was  originally  arrested 
without  any  wanant.  Then  as  to  Sir  James 
Ingham's  warrant,  the  words  are,  that  the 
Mao.  Ca8.— Vol.  XITT> 


wisoner  was  accused  of  "fraud  as  an  agent." 
There  is  no  authoritT  for  saying  that  the 
warrant  of  committal  should  set  out  the 
nature  of  the  crime  with  particularity;  there  is 
nothing  in  the  statute  to  that  effect,  the  form  of 
warrant  of  committal  given  in  the  schedule  leaves 
it  in  blank.  But  after  the  judgment  of  Pollock,  B. 
in  Jaeoh^B  case  I  do  not  think  it  is  necessary  to 
discuss  this  point  any  further.  As  to  the  other 
objection,  which  is  the  only  substantial  one,  the 
cmly  point  is  whether  there  is  any  evidence  to  put 
this  man  upon  his  trial,  upon  the  depositions  before 
Sir  James  Ingham.  I  submit  that  tnere  was  ample 
evidence  to  show  that  this  accused  person  had  been 
guilty  of  an  offence  which  was  parallel  to  the  offence 
that  would  have  been  committed  under  the  Act  of 
1861  (24  &  25  Vict.  c.  96),  s.  75.  The  letter  written 
by  Maud^re  before  he  sent  the  money  for  the  pay- 
ment of  the  twenty-five  shares  in  the  Soci^&6 
Immeubl^s  which  he  had  purchased  through  Piot, 
is  a  sufficient  direction  in  writing  within  the  mean- 
ing of  this  statute.  The  direction  to  apply  the 
money  need  not  be  in  express  and  formal  terms, 
and  in  support  of  this  proposition  I  will  refer  to 
R^.  V.  Ohn$Han  (L.  Bep.  2  0.  0.  B.  94).  It  may 
be  said  by  my  friend  that  the  amount  sent  was 
only  3000  francs,  whereas  the  price  of  the  shares 
was  3271  francs ;  but  that  could  not  make  any 
difference  and  allow  the  person  who  receives  it  to 
appropriate  the  money  to  his  own  use.  The 
receipt  of  the  letter  is  denied,  but  there  is  strong 
evidence  to  show  that  it  was  received,  and  all  that 
is  necessary  is  to  show  some  evidence.  There  is 
clearly  a  primd  fade  <»ae  which  ought  to  be  in- 
Quired  into,  and  this  court  will  not  Took  beyond 
tnat.  I  submit  that  the  prisoner  is  lawfully  in 
cnstody,  and  all  the  objections  raised  on  his 
behalf  must  fail. 

Bealey  (W.  A.  MeteaHfe  with  him)  in  support  of 
the  rule.— It  should  not  be  forgotten  that^  before 
the  treaty  with  England,  France  insisted  upon  the 
riffht  to  try  a  man  for  anything,  and  if  a  French 
subject  was  once  extradited  he  might  be  tried  for 
any  number  of  crimes.  By  Article  6  of  the 
treaty  it  is  provided  that,  '*the  ambassador  or 
other  diplomatic  agent  of  Her  Britannic  Majesty 
in  France  shall  send  to  the  Minister  for  Foreign 
Affairs,  in  support  of  each  denuuid  for  extradition, 
an  authenticstod  and  duly  legalised  copy  either  of 
a  certificate  of  conviction  or  of  a  warrant  of  arrest 
against  a  person  accused,  clearly  setting  forth  the 
nature  of  the  crime  or  offence  on  account  of 
which  the  fugitive  is  being  proceeded  against." 
There  must  be  sufficient  indication  of  the  nature 
of  the  offence  to  show  that  it  is  an  extradition 
crime  before  the  English  court  can  say  that  the 
person  shall  be  surrendered.  The  treaty  shows 
that  there  is  no  such  crime  as  cUms  de  eonfianee. 
The  terms  are,  Abus  de  eonfianee,  ou  detoumement 
par  un  6<»agiMer,  eommismotMiire,"  Ac.  What  the 
treaty  says,  thorefore,  is  that  persons  are  to  be 
delivered  op  who  have  committed  the  offence  of 
dbu9  de  conpanes  in  a  particular  capacity,  and  the 
nuui  is  not  to  be  tried  for  any  other  than  the 
extradition  crime.  The  treaty  does  not  include 
the  crime  of  fraud  in  a  general  sense,  but  only 
when  committed  by  persons  m  a  particular  posi- 
tion. In  the  case  of  Reg,  v,  Jacobi,  whiuh  is 
relied  upon  by  the  Attorney- General,  Stephen,  J. 
clearly  lays  down  that  the  whole  proceeding  must 
be  begun  with  reference  to  the  law  of  England, 
that  it  must  be  followed  by  proof  that  it  is  aocord- 

S 


ISO 


MAGISTRATES'  CASES. 


Q.B.  DiT.] 


JBx  parte  Fior. 


[Q.B.  Div. 


ing  to  ihe  law  of  Eogland,  and  that  it  most  be 
ooncloded  by  a  warrant  aooording  to  the  law  of 
England.  Then  I  say  that  this  oommitment  is  a 
yiolation  of  the  treaty,  and  of  oar  laws  as  oon* 
tained  in  ^  the  Acts  of  Parliament.  Persons  are 
not  committed  in  this  country  without  the  deposi* 
tions  naming  the  actoal  charge  which  is  made, 
which  they  may  verbally  answer  themselves  or 
call  witnesses  to  answer ;  there  is  no  snch  thing  as 
a  general  commitment.  It  woold  be  a  roost 
serious  violation  of  the  liberty  of  the  subject. 
"  Fraud  by  an  agent "  is  not  a  description  of  one 
crime,  bat  it^  is  a  description  of  a  dozen  different 
crimes.  It  is  the  most  general  term  that  can 
possibly  be  applied^  and  it  is  not  competent  for  a 
magistrate  to  send  abroad  upon  an  extradition 
warrant  a  person  to  be  tried  there  under  the 
authority  of  the  treaty,  for  any  general  offence. 
In  the  case  of  Beg.  t.  Chnz  the  question 
was  not  so  much  as  to  the  character  of  the  warrant, 
as  whether  there  was  any  warrant  at  all.  When 
the  depositions  are  looked  at  narrowly,  it  will 
appear  that  no  offence  has  been  disclosed.  The 
money  was  never  ordered  to  be  applied  specifically 
to  the  purchase  of  the  twenty-five  Immeubi^.  It 
was  talcen  in  current  account.  In  England  there 
could  be  no  committal  for  trial,  because  there  is 
no  such  thing  as  giving  a  direction  in  writing  six 
days  before  you  have  the  money.  [Pollock,  B. — 
I  entirely  dissent  from  that.J  1  submit  there 
mast  not  be  an  interval  of  time  and  a  change  of 
circumstances  to  enable  a  person  to  couple  with  a 
letter  of  the  1st  June  a  payment  on  the  7th  June, 
where  the  person  paying  on  the  7th  June  pays 
270  francs  short  of  the  object  with  which  he  wrote 
the  letter  on  the  1st  June,  and  accepts  that  by  a 
receipt  taken  on  account.  [Pollock,  B. — I  cannot 
assent  to  that  unless  you  give  me  verv  strong 
authority.]  With  regard  to  the  case  of  Ueg,  v. 
Ohriitian,  it  really  supplies  the  strong^est  possible 
evidence  that  where  money  is  sent  on  general 
account  you  cannot  charge  a  pefnBon  with  violation 
of  good  faith  unless  the  money  is  sent  specially 
with  reference  to  the  particular  purchase  that  is 
made.  [Mahistt,  J. — Suppose  the  letter  bad  been, 
**  I  will  send  money  which  you  will  apply  towaurds 
taking  np  these  shares,"  and  it  had  been  short  of 
the  exact  amount  and  the  broker  appropriated  the 
money  to  his  own  use,  would  ynu  say  he  was  not 
guilty  of  the  offence  P]  I  say  it  woald  not  do. 
You  cannot  legally  force  a  man  to  pat  his  hand 
into  his  pocket  and  provide  money.  [Mahistt, 
J. — No ;  but  you  can  if  the  man  puts  the  money 
into  his  own  pocket  and  ases  it  for  another 
purpose.]  It  comes  to  this,  that  to  give  effect 
to  the  statute  the  money  must  accompany  the 
direction,  and  I  venture  to  say  that  there  has 
never  been  a  case  decided  to  the  effect  that  you 
can  send  a  direction  one  day  and  the  money  the 
next.  There  is  no  proof  of  appropriation.  There 
is  no  suggestion  throughout  t^e  case  that  this 
pan  sqaandered  the  money  upon  himself,  or  used 
it  for  his  own  purposes.  I  hope  that  the  court, 
looking  at  the  depositions,  will  come  to  the  con- 
clusion that  no  magistrate  has  a  right  to  commit 
him  for  trial  in  England  for  any  such  offence ; 
and  I  submit,  therefore,  that  the  magistrate, 
having  exceeded  his  jurisdiction— and  he  has 
assuredly  exceeded  it  if  there  was  no  ground  for 
oommittmg  him  for  trial — ^this  man  ought  to  be 
discharged. 
Pollock,  B.— This  is  an  applioatioD  made  to 


the  court  by  way  of  haheae  eorpue  in  order  to 
test  the  validity  of  prooeedings  that  were  taken 
before  Sir  James  Ii^ham,  in  London,  fir^t  upon 
an  extradition  summons,  and  then  upon  an  extra- 
dition order  made  by  him.  Now  tne  first  two 
qaestions  that  were  raised  very  clearly  by  Mr. 
Besley  are  qaestions  no  doubt  to  some  extent  of 
form,  but  they  are  questions  upon  which  every 
person,  whether  a  subject  of  this  oountry  or  a 
foreigner,  is  entitled  to  have  a  clear  decision  of 
the  court  in  favour  of  the  liberty  of  the  sabject, 
and  the  two  questions  are  these:  First,  it  is 
said  that  the  foreign  warrant  which  was  issued  in 
Prance  for  the  detention  of  the  prisoner  does  not 
disclose  any  offence  saffirient  to  bring  him  within 
the  extradition  statute.  Next  it  is  alleged  that  the 
form  of  warrant  made  by  Sir  James  Ingham  also 
discloses  no  offence  known  tp  the  law  of  England, 
so  as  to  make  it  a  good  warrant  in  respect  of 
something  that  the  prisoner  was  going  to  be 
indicted  for  in  this  country.  Now  with  regard  to 
the  first  of  these  two  points  there  is,  I  think,  very 
little  indeed  to  be  said  in  favour  of  it,  because 
both  by  the  extradition  treaty  and  also  by  the 
statute  itself,  it  is  quite  clear  that  a  distinction  is 
preserved  throughout  between  the  substance  of 
the  offence  committed  and  the  form  of  the 
warrant  whereby  the  prisoner  is  apprehended.  The 
prisoner  was  charged  by  the  foreign  warrant,  and 
apprehended  for  simply  an  ahue  de  eonfianee. 
Sitting  in  an  English  court  of  law  it  is  no  part  of 
our  duty '  to  say  what  is  meant  bv  those  words, 
because  we  do  not  know  the  foreign  law  ezoept 
as  a  question  of  fact.  It  seems  to  me  perfectly 
clear  that  neither  under  the  Extradition  Act  nor 
under  the  treaty  can  it  be  supposed  that  the 
matter  should  not  be  all  dealt  with  by  each  a 
warrant.  The  Extradition  Aot  prondes  thin,  "  that 
the  ambassador  or  other  diplomatic  agent  of  Her 
Britannic  Majestjjr  in  France  shM  send  to  the 
Minister  of  Forei^  Affairs  in  support  of  each 
demand  for  extradition  an  authenticated  and  duly 
legalised  copy  either  of  a  certificate  of  convictioii, 
or  of  a  warrant  of  arrest  against  a  person  accused, 
clearly  setting  forth  the  nature  of  the  crime  or 
offence.'*  That  is  ofrtM  de  eonjionoe,  bat  whether 
that  is  a  crime  or  an  offence  within  the  extra- 
dition toeaty  is  another  matter.  Now  we  go  to 
the  next  point,  namely,  what  was  done  by  Sir 
James  Ingham.  When  the  prisoner  is  brought 
before  him,  not  only  the  warrant,  but  the  de- 
positions are  brought  before  him,  which  ao- 
oording to  the  arUo&s  of  the  treaty  must  clearly 
set  forth  the  acts  relied  on,  contain  a  descriptioa 
of  the  person  claimed,  and  any  other  informatioa 
which  may  serve  to  identify  him.    Now  the  only 

Suestion  is,  had  Sir  James  Ingham  before  him 
epositions  clearly  setting  forth  the  said  acts  P  I 
will  allude  to  that  presently,  but  so  far  as  the 
form  of  Sir  James  Ingham's  warrant  is  concerned 
it  seems  to  me  to  be  abundantly  sufficient.  The 
form  of  the  .warrant  of  Sir  James  Ingham  is  this, 
"  Fraud  by  an  agent."  Mr.  Besley  argues  that 
there  ought  to  be  contained  in  the  warrant  a 
specific  description  of  the  offence  as  if  the  prisoner 
were  about  to  be  indicted  in  this  country.  Now 
the  terms  of  the  Act  of  Parliament,  on  which 
of  course  Sir  James  Ingham  alone  could  aot,  are 
these :  Sect  10  of  33  &  84  Yict.  c.  52,  which  is 
the  Act  of  1870,  provides, "  In  the  case  of  a  fugi- 
tive criminal  acooaed  of  an  extradition  crime  if 
the  foreign  warrant  aothorising  the  arrest  of  such 
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crimiiMd  18  dnly  anthenticated,  and  snob  evidence 
is  produced  as  (subject  to  tbe  proyieions  of  tbis 
Act)  would,  according  to  tbe  law  of  England, 
JQBtify  tbe  committal  for  trid  of  tbe  prisoner  if 
the  crime  of  which  be  is  accused  bad  been  com- 
mitted in  Enirland,  tbe  police  magistrate  shall 
commit  bim  to  prison,  bat  otherwise  shall  order 
him  to  be  discharged."  The  first  qaestion  is,  what 
was  the  nature  of  the  evidence  brought  befoie 
Sir  Jamee  Ingham?  If  there  was  enough  to 
satisfy  bim  that  the  crime  of  which  the  prisoner 
vas  aooaaed,  if  committed  in  England,  jastifind 
his  committal,  then  be  is  to  commit  the  prisoner 
to  abide  the  order  for  bis  surrender.  Now  comes 
the  question  whether  Sir  James  Ingham  should 
do  more  than  say,  '*  Fraud  as  an  agent.*'  No 
doubt  fnmd  as  an  agent  might  or  might  not, 
according  to  tbe  particular  facts  proved,  consti- 
tute a  crime  which  wonld  justify  tbe  committal 
of  the-  prisoner  for  trial  in  this  country  -,  but 
there  is  nothing  in  tbe  statute  which  requires 
that  tbe  crime  which  would  justify  his  committal 
in  this  country  should  be  stated  specifically  in 
tbe  warrant  of  detention.  It  seems  to  me  that  in 
this  oaae  the  warrant  was  perfectly  sufficient  for 
the  purpose  which  was  intended  by  the  statute, 
and,  if  any  decisions  were  necessary  to  sustain 
that  view,  those  cited  by  tbe  Attorney- General  go 
to  my  mind  the  wbde  lexigth,  because  we  find 
that  by  tbe  chief  case  decided  on  tbis  point,  of 
E»  fiuie  Teirrasi  («6t  9up.),  it  was  decided  that 
a  commission  of  orime^  against  bankruptcy  laws 
is  a  sufficient  description  in  a  warrant  for  the 
apprsbension  of  a  prisoner  under  the  extradition 
traatiee.  In  Beg.  v.  Jaeohi,  reported  in  the  note 
to  Bm,  ▼.  Qanz  {tibi  mp.)^  one  of  the  prisoners 
was  detained  upon  a  warrant  which  only  charged 
him  as  *'  Suspected  of  fraud,"  and  nothing  could 
be  more  in  violation  of  good  faith,  according  to  our 
notion  of  English  law,  than  to  say.  not  that  he 
was  guilty  ci  fraud,  but  suspected  of  fraud. 
There  it  was  unnecessary  to  insert  the  legal 
definition  of  sucb  a  crime.  Again  in  Reg.  v. 
Weil  {tM  eup.)  the  Oonrt  of  Appeal  held 
that  tbe  prisoner  might  be  detained  even  where 
there  was  no  warrant.  On  these  grounds, 
so  &r  as  those  two  points  are  concerned,  I  think 
thi>  role  ought  to  be  discharged.  Then  comes  what 
no  doubt  is  a  much  more  serious  matter,  namely, 
were  tbe  facta  which  were  brought  before  Sir 
James  Ingham  sufficient  to  enable  bim  to  arrive 
at  the  conclusion  diat  he  was  justified,  or  wonld 
be  justified,  in  the  committal  for  trial  of  this 
prisoner  if  tbe  crime  of  which  he  was  accused 
bad  been  committed  in  England  P  That  opens  the 
whole  facts  of  the  case  before  Sir  James  Ingham, 
always  remembering  that  he  had  not  to  consider 
what  might  be  the  ultimate  result  of  the  trial,  or  in 
snj  way  to  take  upon  himself  such  a  respouftibility, 
but  simply  to  sit  there  and  to  see  whether  upon 
tbe  ffriind  fade  evidence  laid  before  him 
there  was  sufficient  to  justify  the  committal 
of  this  prisoner  if  he  was  to  be  tried  in 
Kngland.  Now,  the  words  of  24*  &  25 
Vict.  c.  96,  s.  75,  so  far  as  they  are  material  to 
this  case,  are  these:  *' Whosoever  having  been 
intrusted  either  solely  or  jointly  with  any  other 
person  as  a  banker,  merchant,  broker,  attorney, 
or  other  agent,  with  any  money  or  security  for 
the  payment  of  money  with  any  direction  in 
writing  to  apply,  pay,  or  deliver  such  money  or 
security,  or  any  part  thereof  respectively,  or  tbe 


proceeds,  or  any  part  of  tbe  proceeds  of  such 
security  for  any  purpose  or  to  any  person  speci- 
fied in  sucb  direction,  shall,  in  violation  of  good 
faith  and  contrary  to  the  terms  of  such  direction, 
in  any  case  convert  to  bis  own  use,"  and  so  on, 
shall  be  guilty  of  an  offence.  Now,  bad  the 
prisoner  Piot  in  this  case  committed  an  offence 
within  that  statute?  It  was  proved  before  Sir 
James  Ingham,  upon  the  depositions,  that  the 
prosecutor  had  paid  to  Piot,  who  kept  a  bank  in 
Beims,  on  Uie  7th  June,  SOOOf.,  and  that  the 
same  had  not  been  paid  over  by  Piot  according 
to  the  directions  given  to  him,  and  the  mode  in 
which  it  was  sought  to  show  that  Piot,  as  regards 
this  dOOOf.,  came  within  the  meaning  of  the 
statute  was  in  this  way  :  It  was  shown,  as  is  now 
admitted  on  the  affidavit  of  Piot  himself,  that  be 
received  instructions  to  deal  with  certain  sharoR. 
He  says  that  those  shares  bad  been  sold  by  bim 
as  a  principal;  tbe  prosecutor  Maud^re  says, 
"  No,  you  were  dealing  with  those  shares  for  me 
as  a  broker,  and  I  paid  you  tbis  money  in  order 
to  take  up  those  snares  on  settling  day."  Piot 
received  the  money  in  pursuance  of  a  letter  which 
was  in  these  terms,  written  on  the  Ist  June  I88I : 
"  I  beg  yon  to  be  good  enough  to  take  up  at  tne 
next  settling  day  the  twenty- five  Immenol^s,  the 

Enrcbase  of  which  I  concluded  witb  you  "  (I  be- 
eve  the  words  are  o^  vouSf  and  whether  that 
would  make  any  difference  or  not  it  is  not  neces- 
sary to  say).  "I  will  forward  you  the  cash  either 
to-morrow  or  the  next  day.  Now  MaucUre 
asserts,  and  Piot  admits,  that  there  was  paid  in 
pursuance  of  that  letter,  within  a  few  days, 
3000f. ;  the  only  question  is  whether  in  tbe  first 
place  that  letter  was  a  direction  in  writing  to 
appl^  or  pay  this  pedicular  sum  for  any  purpose 
specified  in  tbe  direction ;  and  secondly,  whether 
the  money  had  been  converted  to  the  use  and 
benefit  of  Piot.  As  to  the  first  point  I  can  have 
no  manner  of  doubt  that,  if  I  was  called  upon  to 
state  what  was  the  effect  of  tbis  evidence  under 
the  statute  in  an  English  court  of  justice — if  a 
direction  of  tbis  kind  had  been  ffiven  to  a  banker 
in  respect  of  money  about  to  be  paid  into  bis 
bands,  that  it  would  be  amply  sufficient  to  satisfy 
the  statute.  That  being  so,  in  this  case  I  have  no 
doubt  whatever  that  there  was  a  sufficient  direction 
to  bring  it  within  the  statute.  The  next  point  is, 
did  Plot,  within  tbe  provisions  of  tbe  statute, 
convert  tbe  mon^  to  bis  own  use  or  benefit? 
Sir  James  Ingham  bad  ample  evidence  to  make 
out  a  primd  facie  case  to  show  that  Piot  had 
received  the  money  under  the  terms  of  this  letter, 
and  that  he  had  not  applied  it  in  taking  up  the 
shares*  That  seems  to  roe  sufficient  to  show  that 
during  the  month  of  June,  without  going  any 
later,  there  was  primd  facie  evidence  of  an  im- 
proper appropriation  of  that  money  to  the  use  of 
riot  himself.  Under  these  circumstances  I  think 
this  rule  ought  to  be  discharged,  and  tbe  prisoner 
must  be  remitted  to  custody. 

Mamistt,  J. — I  am  of  the  same  opinion.  I  shall 
not  go  over  the  ground  so  fully  gone  over  by  my 
learned  brother,  but  I  shall  just  make  one  or  two 
additional  observations.  Mr.  Besley  contends 
strenuously  that  the  particular  crime  for  which 
the  prisoner  is  detained  must  appear  upon  the 
warrant,  for  this  reason,  that  it  is  that  crime 
alone  for  which  he  can  be  tried.  As  I  understand 
the  argument  it  is,  that  the  crime  must  be  so 
specified  in  tbe  warrant  that  the  man  can  be  in- 
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dieted  for  no  other.  Now,  if  yon  look  At  the  Act  of 
Parliament  yon  will  find  that  it  is  net  the  warrant 
that  is  to  be  looked  to  for  anoertaining  what  the 
ofPenoe  or  crime  is  for  which  the  man  is  to  be 
detained.  Sab-sect.  2  of  sect  8  is  in  these  terms : 
*'  A  fai^tiye  criminal  shall  not  be  snrrendered  to 
a  foreign  state,  unless  provision  is  made  by  the 
law  of  that  state,  or  by  arrangement,  that  the 
fbgitive  criminal  shall  not  until  he  has  been 
restored,  or  had  an  opportunity  of  retuminff  to 
Her  Majesty's  dominions,  be  detained  or  tried  in 
that  foreign  state  fbr  any  ofiFenoe  committed  prior 
to  his  surrender  other  than — "  Other  than  what  P 
Not  other  than  the  offence  stated  in  the  warrant, 
but,  "  other  than  the  extraditioD  crime  proved  by 
the  facts  on  which  the  surrender  is  grounded." 
Now,  where  do  you  find  the  facts  P  Tou  find  the 
facts  in  the  depositions  and  not  in  the  warrant.  I 
think  it  is  unnecessary  to  repeat  the  observations 
which  my  learned  bfother  has  nuule  with  regard 
to  the  form  of  either  of  the  two  warrants.  If  it 
were  necessary  I  would  refer  to  the  judgment  of 
Huddleston,  B.,  in  the  case  of  Ex  parte  Terraz^ 
because  there  the  definition  is  clearly  pointed 
out,  but  this  is  not  the  case  of  a  warrant  of  com- 
mitment after  trial,  but  a  warrant  for  detaining  a 
person  until  trial.  I  think,  if  authority  were 
necessary*  there  is  authority  for  holding  that  these 
warrants  were  snflScient^  As  to  the  other  point  on 
the  depositions,  I  think  there  is  abundant  eri- 
denoe  on  which  Sir  James  Ingham  was  justified  in 


issuing  his  warrant. 


Mule  discharged. 


Solicitor  for  the  prisoner,  8.  B.  AhrahatM. 
Solidtor  for    the    Crown,    SolicUar    to    ihe 
Treatwry, 

K0VI8  or  LOBDS. 

Deo.  6,  7,  and  18, 1882. 
(Before  Lords  Blackbubv,  Waisov,  Beahwbll,  and 

FiTZ&BBALD.) 

Mbws  o.  The  Qubbv.  (a) 

OH  AFFBAL  7B0X  THB  COUBT  07  A7FBAL  VX  BVGLAVD. 

Mamiena^iice  of  criminal    lunaHc — Prieon    Act 
1877  (40  A  41  VieL  c  21),  m.  4  ami  57. 

The  effect  of  sect.  4  of  the  Prison  Act  1877  ie  to 
trctnsfer  the  UaibiUty  for  the  maintenance  of  a 
criminal  lunatic  from  ihe  county  to  the  OoneoU' 
dated  Fund, 

Judgment  of  the  Court  of  Appeal  reversed. 

Tms  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Selbome,  L.C.,  Lord  Coleridge, 
C. J.,  and  Brett,  L. J.),  reported  in  6  Q.  B.  Div.  47, 
and  43  L.T  Bep.N.  S.  403,  affirming  on  appeal  a  de- 
cision of  the  Queen's  Bench  Division  (Denman,  J. 
and  Pollock,  B.)  making  absolute  a  rule  for  a  man- 
damus  to  two  justices  of  the  county  of  Surrey  to 
make  an  order  on  the  treasurer  of  the  county  for 
the  maintenance  of  a  prisoner  who  had  become 
insane,  pursuant  to  the  statutes  3  &  4  Yiot.  c 
54,  s.  2,  and  27  &  28  Yict.  c  29,  s.  2. 

The  justices  had  refused  to  make  such  order, 
contenaing  that  the  liability  for  the  maintenance 
of  the  lunatic  was  removed  by  the  Prisons  Act 
1877  (40  &  41  Vict.  0.  21). 

The  Solicitor^  General  (Sir  F.  Herschell,  Q.C.) 
and  BaggaUay  aopeared  for  fhe  appellants. 

(a)  Beported  liy  0.  B.  Malskn,  Esq.,  BuriitaMrt-lAw. 


The  Attomey-Oeneral  (Sir  H.  James,  Q.O.) 
Poland,  snd  A.  L.  Smith  for  the  respondents 

The  argument  turned  on  the  wording  of  the 
sections  of  the  Acts  of  Parliament  which  are  set 
out  in  the  reports  in  the  court  below,  and  also  in 
the  judgment  of  their  Lordships.  The  following 
oases  were  referred  to: 

MvUina  y.   Treasurer  of  8v/rrey,  7  App.  Cas.  1 ;  45 

L.  T.  Bep.  N.  8.  625 ; 
Prison  Oommisnonsra  ▼.  Corporation  of  Liverpool,  5 

Q.  B.  Div.  382;  42  L.  T.  Rsp.  N.  8. 888. 

At  the  conclusion  of  the  argument  their  Lord- 
ships  took  time  to  consider  their  judgment. 

Dec  13.— Their  Lordships  gave  judgment  as 
follows : 

Lord  Blackbubv. — My  Lords :  In  this  case  a  role 
was  obtained  for  a  mandamus  to  the  appellants,  two 
justices  of  tbe  county  of  Surrey,  commanding 
them  to  proceed  to  bear  and  determine,  pumnanb 
to  the  statutes  in  that  behalf,  the  matter  of  an 
application  for  an  order  on  the  treasurer  of  the 
county  of  Surrey  for  the  maintenance  of  Mary 
Bray,  a  lunatic  confined  in  the  Surrey  Lunatic 
Asylum.  Mary  Bray  was  oonvioted  of  felony  in 
1879,  and  was  sentenced  to  imprisonment  in  the 
Horse  of  Correction  at  Wandsworth,  in  the  ooanty 
of  Surrey.  While  undergoing  her  sentence  she 
became  insane,  and  was,  by  oraer  of  the  Secretary 
of  State,  made  under  the  provisions  of  the  27  it 
28  Vict.  0.  29,  amending  the  8  A  4  Vict.  o.  59, 
removed  from  the  prison  to  the  County  Lnnatio 
Asylum.  Mary  Bray  had  no  settlement  in  Eng- 
land, and  no  property  applicable  to  her  main- 
tenanoe.  The  provision  m  the  2nd  seotioa  of 
3  A  4  Yiot.  o.  54b  is  that  in  such  a  case  **  two 
justices  shall  make  an  order  upon  the  treasorer  of 
the  county,  borough,  or  place  were  snoh  perscNw 
shall  have  been  imprisoned,"  to  pay  ^  all  reason- 
able charges  for  mquiring  into  such  persons' 
insanity,  and  for  oonveying  him  or  her  to  sooh 
county  lunatio  asylum  or  reoeptacb  for  insane 
persons,  and  to  pay  snch  weekly  sum  as  they  or 
any  other  two  justices  shall,  by  writing  under 
their  hand,  direct  for  his  or  her  maintenance  in 
such  asylum  in  which  he  or  she  shall  be  confined." 
The  appellants  did  not  dispute  that  they  were 
bound  to  make  the  order  unless  the  Prisons  Act 
1877  madeadifl*erence.  They  maintained  that  by 
that  Act  these  expenses  were  to  be  defrayed  out 
of  moneys  to  be  provided  by  Parliament.  And  if 
they  were  right  in  this  contention  it  neoessarily 
followed  that  they  were  no  longer  to  make  an 
order  on  the  treasurer  of  the  county  to  pay  thoee 
expenses,  that  portion  of  the  Act  of  S  i  i  Yiot. 
being  abrogated  by  subsequent  inconsistent  legis- 
lation, though  the  Act  was  not  repealed.  The 
answer  to  the  question  thus  raised  depends  on  the 
construction  d  a  very  ill-penned  Act  (40  &  41 
Yict.  o.  21),  and  chiefly  upon  that  of  two  sections, 
the4tb  and  57th.  The  Queen's  Bench  Division 
made  the  rule  absolute,  and  the  Court  of  Appeal 
affirmed  their  decision   on  the   8th  Nov.  1880, 

Svinff  a  very  short  judgment,  reported  in  6 
.  B.  Div.  47  and  43  L.  T.  Bep.  N.  S.  403.  Shortly 
afterwards,  on  the  7th  Deo.  1880,  the  case 
of  MuUins  V.  The  Treasurer  of  Surrey  came 
before  the  Court  of  Appeal,  and  in  that  case  an 
elaborate  judgment  was  pronounced  as  to  the  con- 
struction of  the  Prisons  Act  1877,  with  reference 
to  expenses  of  a  different  kind,  which  it  wan  held 
were  no  longer  to  be  borne  by  the  treasurer  of  the 
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oooD^  (6  Q.  B.  DiT.  156;  43  L.  T.  Bep.  N.  S.  786); 
and  that  wa8  affirmed  in  this  House  (7  App.  Gas. 
1 ;  45  L.  T.  Bep.  N.  S.  625).   The  Court  of  Appeal 
bad  DO  power  to  ovemi)e  the  deoieioii  ic  M^wb  v. 
The  Queen,  and,  aa  two  of  the  members  of  the 
oovrt  were  the  same,  I  think  they  oanoot   have 
forgotten  their  former  dedsion,  and  most  have 
thought  that  the  two  decisions  conid  well  stand 
UwBthery  hot  the^  do  not  explain  how  they  were 
diifereni.    In  this  Honse  Mewe  t.  The  Qaeen  was 
not  cited  or  considered  at  all.    Now,  when  the 
question    comes    to   be   decided,  I    think    (not 
certainly  withoot  great  doobt  and  difficulty,  bat 
with  as  mnch  certainty  as  can  ever  be  felt  in  con- 
struing such  draftsmanship  as  that  in  40  A  41 
Yict.  c  21)  that  the  meaning  of  the  enactments  is 
what  the  appellants  contend  for,  and  consequentlv 
that  the  role  should  have  been  discharged,  and, 
therefore,  that  this  appeal  must  be  allowed.    I 
think  that  the  decision  in  MvUine  ▼.  The  Trtaewrer 
of  Surrey  decides  that,  notwithstanding  the  very 
awkward  way  in  which  the  word  *< therein*'  is 
inserted    in   sect   4,  the  enactment  is  not  con- 
fined to   the   maintenance  of  prisonera    while 
actually  in  the  prison,  and  further  that  when  it  is 
established  that  the  expenses  are  such  aa  fall 
within  the  description  of  maintenance  of  a  prisoner 
as  defined  in  sect.  67,  they  are  brought  within  the 
phrase  **  aa  would  if  this  Act  had  not  been  passed 
nave  been  payable  by  a  priaon  autboritv,"  if  they 
were  auch  as  would  have  been  p.iyable  by  the 
treasurer  of  the  place  to  which  the  prison  be- 
longed,  and  for  which  the  prison  authority  acted. 
And  consequently,  if  the  expenses  now  in  question 
are  within  the  definition  of  **  maintenance  of  a 
prisoner/'  they  were   formerly  payable  by   the 
prison  authority.    The  question  therefore  is,  as  it 
seems  to  me,  reduced  to  this,  whether  the  lunatic 
still  detained  under  her  sentence,  and  not  entitled 
to  her  dischaige,  though  she  beoomea  sane,  but 
relieved  from  s'lfiering  punishment,  is  while  she 
is  insane  within   the   meaning  of  sect.  57*  ''a 
prisomr  in  custody,  and  in  a  place  ci  confine 
ment."    I  do  not  doubt  that»  in   the  ordinary 
sense  of  the  words,  all  these  things  are  true  of  her 
case.    This  is  fortified  by  the  language  of  27  & 
28  Yict.  sect.  21,  where  such  a  lunatic  is  spoken 
of  as  being  in  custody,  but  I  put  no  more  stress 
on  this  than  as  showing  that  such  is  the  natural 
language  to  use  in  such  a  case.    I  therefore  move 
that  this  appeal  be  allowed,  with  costs,  and  that 
the  rule  appealed  against  should  be  discharged. 

Lofd  Wajsow  concurred. 

Lord  Bbaxwbll.— My  Lords :  If  I  thought  that 
the  consideration  on  which  I  have  founded  my 
opinion  in  this  case  had  been  present  to  the  minds 
ot  those  whose  judgment  is  appealed  from,  I 
dionld  entertain  the  greatest  aoubt  as  to  the 
soundness  of  that  opinion.  As  it  is,  I  am,  with 
snat  hope  that  I  am  right,  compelled  to  say  that 
I  cannot  agree  with  that  judgment.  I  advise 
ycmr  Lordsnipa  to  allow  this  appeal.  One  would 
think  that  when  the  local  prisons  were  taken  from 
the  prison  authorities  they  would  be  relieved  of 
their  expeDse.  Ko  doobt  it  might  have  been 
otherwise  p^tyvided,  but  one  would  certainly  sup- 
pose that,  if  the  bulk  of  thoee  expenses  was, 
undertaken  by  the  State,  the  whole  would  be,  and 
I  am  at  a  loss  to  see  why  the  expense  of  a  criminal 
pMiper  lanatio,  and  no  other^  should  continue  to 
Bs  borne  by  tbe  priaon  aolhorities.    It  seems  to 


me  that  the  Logislature  has  enacted  what,  as  I 
say,  I  should  expect,  because  it  seems  to  me  that 
the  words  in  sect.  57,  "  or  otherwiseb"  are  not  to 
be  read  in  connection  with  *'  place  of  confinement," 
but  generally  with  the  whole  aentence-^thus,  ex* 
penaes  of  **  food,  Ac,  or  oihnrwise."    I  think  ao  as 
a  mere  matter  of  construction,  but  I  think  so  also 
because  otherwise  many  expenses,  which  doubtless 
are  to  be  borne  by  funds  to  be  provided  by  Parlia- 
ment, are  not  provided  for,  the  doctor  and  medi« 
cines,  burial,  the  chaplain,  materials  for  prisoners 
to  work  on,  tools,  ao.     If  so,  there  seems  no 
difficulty  in    saying   that   the  expenses  now  in 
question  are  within  the  enactment*  because  it  ia 
clear  by  the  interpretation  clause,  and  has  been 
decided  by  this  House,  that  "  prisoner  "  does  not 
exclusively  mean  a  person  who  at  the  time  spoken 
of  is  in  prison,  but  it  means  a  prisoner  as  inter- 
preted— vis.,  a  person  who  has  been  committed, 
Ac,    I  should  come  to  the  same  conclusion  if  the 
words  **  or  otherwise  "  were  limited  to  a  **  place  of 
confinement,"  for,  as  I  have  said,  this  lunatic  is  a 
*'  prisoner"  as  interpreted.    Then,  as  to  the  first 
item — namelv',  the  expense  of  the  inquiry  as  to 
the  prisoner  B  sanitv — I  think  the  argument  of 
the  Solicitor-Oeaeral  irresistible — vis.,  that  if  the 
prisoner  is  not  found  a  lunatic  the  expense  of  the 
inquiry  must  be  borne  by  the  Oonsolidated  Fund, 
and  it  cannot  have  been  intended  otherwise  wheh 
the  prisoner   is  so   found.     Then,  the  convey- 
ance is  clearly  to  a  place  of  ooniinemenr,  ''or 
otherwise,"  if  those  words  are  so  limited,  and  the 
food  is  undoubtedly  within  seot.  57.    Now,  what 
is  the  objection  to  this  ?    It  is  said  that  it  would 
be  piecemeal  legislation.    Now,  to  my  mind,  that 
is  precisely  what  it  is  not;  on  the  contrary,  the 
constmotion  of  the  Grown  makes  piecemeal  legis- 
lation.    On  the  construction  I  submit,  the  Legis- 
lature has  dealt  with  all  expenses  to  which  the 
S risen  authority  as  such  is  liable.     It  has  not 
ealt  with  all  oases  of  lunatics,  nor  with  all  county 
expenses,  because  the  subject-matter  of  the  legisla- 
tion was  not  lunatics  generally,  nor  county  ex- 
penses, but  prisons.    But  then  some  objection  is 
taken,  which,  I  honestly  confess,  I  do  not  under- 
stand, to  the  effect  ttiat  there  will  be  no  machinery 
for  getting  these  exposes  from  the  estate  of  the 
lunatic  or^is  parish,  aud  that  a  petition  of  right 
against  the  Grown  will  be  necessary  to  get  the 
expenses  which  may  be  incurred.    I  cannot  see 
that  the  machinery  that  existed  before  will  not 
continue.     If  not,  so  much  the  worse  for  the 
Gonsolidated  Fund.    It  is  not  a  reason  for  mis- 
construing the  Act.    As  to  the  petition  of  right 
objection,  it  is  not  practical.    The  Secretary  of 
State  will  do  his  duty  or  will  have  to  pay  ready 
money.    Moreover,  jrour  Lordships  have  already 
disregarded  this  objection.    As  to  the  judp^ents 
delivered  in  the  court  below,  I  think  it  right  to 
make  some  respectful  comments.    It  is  said  that 
this  is  not  strictly  an  expense  paid  by  the  justices 
as  a  prison  authority,  because  it  is  not  an  expense 
incurred  on  the  part  of  or  by  persons  who  are  being 
treated  in  prison.    But  if  I  am  right  in  my  appli- 
cation of  the  interpretation  clause  as  to  a  prisoner, 
the  statute  is  not  limited  to  expenses  incurred  in 
a  priaon.    It  is  said  that  the  Act  of  177  is  not 
inconsistent  with  ihe  prior  Act,  and  that  it  is  still 
in  force.    But  this  is  to  beg  the  question.    If  it  pro- 
vides for  a  new  mode  of  paying  the  expenses,  it 
abrogates  the  former  on  a  well  known  principle. 
To  say  that  the  statute  deals  with  the  whole 
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qoeBtUm  of  firiBOoa  and  priaoners,  leaving  ihe 
orimiiud  InnatioB  aside,  is  realljr  to  say  that  it  does 
not  deal  with  the  whole  question  of  prisoners,  as 
it  omits  to  deal  with  lanatio  prisoners.  I  think 
that  it  is  unreasonable  to  read  the  statute  of  1877 
as  applioable  only  to  the  case  of  prisoners  who 
remain  sane.  Its'  language  is  oom  prehensile 
enough  to  include  all  prisoners,  and,  if  I  am  right, 
the  reason  of  the  thing  is  this— that  it  should  do 
sa  In  the  Queen's  Bench  Division  the  decision 
proceeded  mainly  on  the  ground  that  the  lunatic 
was  not  a  prisoner.  On  this  I  have  already 
expressed  my  opinion.  I  advise  your  Lordships  to 
allow  this  appeal. 

Lord  FrrzGSiLALD  concurred. 

Appeal  aUofoed — BtHe  diseharged  wUh  co$is. 
Solicitor  for  the  appellants,  H,  H,  SmaUpeUti, 
Solicitor  for  the  respondent,  SolieUor  to    the 
Tveoiwry* 


intern  tmi  of  Inbicxtnrt. 

COURT  OF   APPEAL. 

SITTINGS  AT  WESTMINSTER. 

Nov.  3,  4^  and  6»  1882. 
(Befbre  Bagoauat  and  Bbbit,  L.  JJ.) 
Bbg.  on  the  prosecution  of  The  Pbvabth  Local 
Board  or  Health  v.  Thb  Local  GtovBBiriuurT 
Boabd  and  Gborgb  Tatlob.  (a) 

AFFSAL  FBOX  THB  QUEBV's  BEBCH  DIYISIOV. 

PubUe  HedUh  Act  1875  (38  j-  39  VioL  o.  55),  m. 
150,  257,  26S—Eitp€n$e  of  paving  eireet^Appeal 
to  Local  Qovemmeni  Au&orUff^ProhxbiHon. 

By  ihe  Public  HeaUh  Act  1875  (38/-  39  VicL  e.  55), 
«.  150,  ike  wrban  eamiiavy  auikoriiy  may  give 
noUce  to  the  ovmere  of  premiaee  to  pave  ihe  etreet^ 
and  if  sue&  noUoe  ie  not  comphed  with  may 
eoaeente  ihe  toorhs  requiredt  and  recover  the 
esopenee  of  bo  doing  from  the  ownere  in  defauU, 
according  to  froniage,  in  the  proportion  eMed  by 
the  eurveyor  of  the  urban  authoriiy,  or  (m  caee 
of  diepuie)  by  arbitration^  or  may  dedare  ihe 
esopenue  to  be  private  improvement  easpeneee. 

By  iecL  257  the  eurveyor'e  apportionment  it  binding 
on  the  owner  unieee  diepuied  by  written  notice 
within  three  months  from  ihe  service  on  him  of 
noUee  of  ihe  amount  eetHed. 

By  eeet.  268 ;  "  Where  any  person  deems  himself 
aggrieved  by  ihe  decision  of  ihe  local  authority 
in  any  case  in  which  the  local  authority  are 
empowered  to  recover  in  a  summary  manner 
any  expenses  incwrred  bjf  them^  or  to  dedare  such 
eaapenses  to  be  private  improvemmt  esopmues,  he 
may  ufiihin  twenty-one  days  after  notice  of  su6h 
deewion  address  a  memorial  to  the  Local  Govern- 
ment  Boards  stating  the  grounds  of  his  com- 
plaint,  and  shall  deliver  a  copy  thereof  to  the 
local  authority;  the  Local  Oovemment  Board 
may  make  sut^  order  inthe  matter  as  to  ihe  said 
board  may  seem  tguitablst  and  ihe  order  so  made 
shall  be  btnding  and  conclusive  on  all  parties,** 

An  urban  sanitary  authority  gave  noti^  to  an 
owner  of  premises  under  sect.  150  to  pave,  and 
on  his  dfifnvU  did  the  worh,    AfipTwnrds  the  inr- 

(a)  B0port»d  by  P.  B.  Hutohinb  and  H.  Lbigh  Emtb..  Burlsten* 

at-Lav. 


t^or  served  a  notice  of  apportionmenL  After 
this  a  notice  was  served  demanding  paymeni  of 
the  sum  apportioned,  and  stating  ihat  unless  ihe 
amount  was  paid  within  fourteen  days  proceed' 
ings  wo¥ld  be  taJcen  for  its  recovery. 

Within  twenty-one  days  after  the  service  of  ike 
last  notice,  but  more  than  tweniy-one  days  after 
the  service  of  the  notice  of  apportionment,  ihe 
owner  addressed  amemorial  to  the  Local  Qovem* 
ment  Board  under  sect.  2d8  compkiining  thett 
some  of  the  work  was  wMheoessary,  Ohd  the  eUmm 
excesswe. 

A  rule  nisi  was  obtained  to  prohibit  ihe  Local 
Chvemment  Board  jrom  proceeding  further  in 
the  matter  of  the  ovmer^e  oppeaL 

Held,  that  noOce  of  a  decision  within  ihe  meaa^ing 
of  secL  268  vxu  first  given  to  the  oumer  when  the 
notice  demanding  payment  was  served  on  him, 
and  iherefore  hie  memorial  to  ihe  Local  Qovem* 
inent  Board  vxu  in  time,  and,  assuming  that 
wrohUntion  to  the  Local  Oovemment  Board  would 
lie  {which  ihe  court  did  not  decide),  there  was  no 
ground  for  a  prohibition. 

Judgment  of  Qrove  and  Norih,  J  J.  discharging  ihe 
ruleq0wmed* 

Appeal  by  the  Penarth  Local  Board  of  Health 
from  the  judgment  of  Grore  and  North,  JJ. 
discharging  a  rule  calling  on  the  Local  Gbvemment 
Board  and  George  Tbylor  to  show  cause  whv  a  writ 
of  prohibition  should  not  issue  directed  to  tbem  to 
prohibit  them  from  further  proceeding  in  the 
matter  of  a  certain  appeal  by  G^rge  Tsylor 
against  a  demand  made  upon  him  by  the  Penarth. 
Local  Board  for  payment  of  several  sums  amount- 
ing in  the  aggregate  to  2521.  lOs.  9d,,  alleged  to 
be  due  from  htm  for  private  improvement  works 
in  respect  of  premises  in  Bradford-lane  and 
certain  other  streets  within  the  parish  of  Penarth 
in  the  county  of  Glamorgan. 

On  the  4th  May  1881  the  Penarth  Local  Board 
of  Health  served  a  notice  in  writing  under  seot. 
150  of  the  Public  Health  Act  1875  (88  A  39  Yiot. 
c.  55)  (a)  on  George  Taylor  and  certain  other  per- 

(a)  Bvtiie  Pnblio  Health  Act  1875(88  &  SaViot.  o.  55), 
B.  150 :  where  any  Btreet  within  aoy  urban  distriot  (not 
being  a  higrhway  repairable  by  the  inhabitants  at  large) 
or  i&  carriageway,  footway,  or  any  other  oart  of  anoh 
street  ia  not  sewered,  levelled,  paved,  metaued.  flagged* 
ohannelled,  and  made  good,  or  is  not  lighted  to  the  satu* 
faction  of  the  urban  anthoril^,  such  antliority  may,  1^ 
notioe  addressed  to  the  respectiTe  owners  or  ooonpters  oc 
the  premises  fronting,  adjoining,  or  abnttiiur  on  nuA. 
parts  thereof  as  may  require  to  be  sewered,  leTelled, 
paved,  metalled,  flagged,  or  channelled,  or  to  be  lifted, 
reqnire  them  to  sewer,  level,  pare,  metal,  flag,  channel,  or 
make  good  or  to  provide  proper  means  for  lightiiig  the 
same  within  a  time  to  be  specified  m  such  notioe.  .  .  . 
If  snch  notioe  is  not  complied  with  the  urban  authociigr 
may,  if  they  think  fit,  execute  the  works  mentioued  or 
referred  to  therein;  and  may  recover  in  a  summaEy 
manner  the  expenses  incurred  oy  them  in  so  doing  from 
the  owners  in  default,  acoorduig  to  the  frontage^  their 
respective  premises,  and  in  such  proportion  as  is  settled 
hv  the  surveyor  of  the  urban  authorifer,  or  (in  ease  of 
dispute)  by  arbitration  in  manner  provided  bv  this  Aet; 
or  we  urban  authority  may  by  order  dedare  tne  expenses 
so  inciurred  to  be  private  improvement  expenses. 

By  sect.  257 :  Where  any  looal  authori^  have  incurred 
expenses  for  the  repayment  whereof  the  owner  of  the 
premises  for  or  in  respect  of  which  thesame  are  inonxred 
is  made  liable  under  this  Act  or  by  any  agreement  with 
the  local  authority,  such  expenses  may  be  recovered, 
together  with  interest  at  a  rate  not  exceeding  5  per 
cent,  per  annum  from  the  date  of  service  of  a  oemand 
for  the  same  till  payment  thereof,  from  any  person  who 
is  the  owner  of  snob  premises  when  the  wnika  are  com- 
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Big,  V,  Thb  Local  Gotxbiimbht  Boabd  and  Gboeoi  Taylor. 


[Ot.  or  Apt. 


aoa9t  as  the  ownws  and  oooopiers  of  premises 
frootinir,  adjotniDg,  or  abutting  npnn  a  street 
called  Bradford«lane,  reqairiDff  them  to  level, 
pave^  metal,  flag,  kerb,  and  obannel  the  same 
within  twenty-one  da>B, 

This  notice  was  not  complied  with,  and  the 
Penarth  Local  Board  ezeoated  the  works  them* 
selves;  the  expenses  inoarred  amounted  to 
375<.  Os.  lid. 

On  the  2l8t  Sept  1881  a  written  notice  of  appor- 
tionmenti  dated  19th  Bept,  1881,  and  signed  by  the 
smreyor  of  the  Penarth  Local  Board,  was  served 
on  George  Taylor;  this  notice  contained  the 
following  words : 

Wherefore  take  notioe  that  I  the  undersigned,  being 
tiie  aureyor  of  the  said  urban  sanitazr  authori^,  in 
psrsnaoce  of  the  150th  seotion  of  tiie  Pnblio  Health 
Aflt  1875,  do  Weby  apportion  the  snm  of  751.  11«.  3d. 
as  the  proportion  of  the  said  snm  of  875L  Os.  lid.  to  be 
paid  by  yon  as  snoh  owner  as  aforesaid,  snoh  apportion- 
meiit  Doinfr  aooording  to  the  frontage  of  yonr  said 
nemlsee  frontix^f.  adjoining,  or  abattibiig  upon  the  said 
koe.  Further  take  witioe,  that  the  aforesaid  appcvtiott- 
nent  will  be  binding  and  eondnaiTe  upon  yon,  nnlees 
within  the  expiration  of  three  months  from  the  day  of 
the  date  of  this  notioe  yon  shall  by  written  notice  to  the 
utaa  sanitary  authority  dispute  the  same. 

No  notice  disputing  the  apportionment  was 
given  by  GFeorve  Taylor. 

On  the  20th  Deo.  1881  the  collector  of  the  Penarth 
Local  Board  made  a  demand  in  writing,  signed  by 
the  ooHector,  on  George  Tavlor;  the  f blowing 
were  the  words  of  the  oemand : 

I  hereby  demand  payment  of  the  snm  of  751.  lis.  8d. 
doe  tram  yon  to  the  Penarth  Local  Board,  for  priTste 
improTement  works  in  respect  of  premises  in  Bradford- 
lain,  in  accordance  with  the  apportionment  made  by  the 
inrr^or  of  the  said  board,  notice  of  which  has  been 
di^y  served  upon  you,  and  I  am  directed  to  inform  you 
that,  unless  the  amount  be  paid  before  the  expiration  of 
fourteen  days  from  the  date  hereof,  proceedings  will  he 
tdcen  for  uie  recoTeiy  of  the  same.  I  also  demand 
interest  on  the  said  snm  from  the  date  hereof  until  pay- 
ment at  the  rate  of  5  per  oenl  per  annum. 

Within  twenty-one  days  from  the  20th  Dec  18^1 
George  Taylor  presented  a  memorial  to  the  Local 
Goremment  Board,  objecting  to  the  above 
demand  and  other  similiur  demands,  and  stating 
thst  some  of  the  work  was  nnnecessary,  and  that 

plated  for  which  such  expenses  have  been  incurred,  and 
sntil  rsooverT  of  snoh  expenses  a  d  interest,  ibe  same 
■hall  be  a  oharge  on  the  premises  in  respect  of  which 
they  were  incnrrad.  In  all  summary  prootredinga  by  a 
Iseal  authoritj,  for  the  recovery  of  expenaes  incurred  by 
than  in  works  of  private  improvement,  the  time  within 
jMsh  such  prooeedings  may  be  taken  shall  be  reokcmed 
nom  the  data  of  the  service  of  notioe  of  demand.  Where 
■ash  eipenses  have  been  settled  and  apportioned  by  the 
aureyor  of  the  local  authoritnr  as  payable  by  such 
owner,  such  apportionment  shall  be  binding  and  con- 
dssive  on  snen  owner,  unless  within  three  months  from 
nrfioe  of  notice  on  him  by  the  local  authority  or  their 
smeyor  of  the  amount  settled  by  the  surveyor  to  be  due 
ma  snoh  owner  he  shall  by  written  notice  dispute  the 


By  sect.  288:  Where  any  person  deems  himself 
siRneved  by  the  decision  of  the  local  authority  in  any 
SMS  in  ^  wmoh  the  local  authority  are  empowered  to 
iMover  in  a  sommazy  manner  any  expenses  mourred  by 
them,  or  to  declare  such  expenses  to  be  private  improve- 
nMDt  expenses,  he  may,  within  twenty-one  davs  after 
Botioeof  ancb  decision,  address  a  memorial  to  the  l4)eal 
uoreroment  Board,  stating  the  grounds  of  bia  complaint, 
and  ahaH  deliver  a  oopy  tnereol  to  the  local  authori^; 
ws  Lwal  Government  Board  may  make  such  order  m 
ue  natter  as  to  the  said  board  may  seem  equitable,  and 
the  order  so  made  shall  be  binding  and  coDolusive  on  all 
psrtiea. 


the  total  snm  was  extremely  heavy;  the  demand 
conoladed  in  these  words : 

Under  the  above  oiroumstaaoes  I  address  this  memorial 
to  the  Local  Guvemment  Board,  so  that  I  may  learn 
whether  the  local  board  consider  that  it  is  equitable 
that  I  should  pay  the  heavy  sums  sought  to  be  miforced 
against  me,  whion  I  submit  for  the  foregoing  reasons  are 
excessive. 

Oaase  was  shown  against  the  mle  for  a  pro- 
hibition by  the  Local  Government  Board  and  by 
Mr.  Taylor. 

The  Solicifor-Oeneral  {Sir  ¥.  Herschell,  QO.) 
and  OharmeU  for  the  Local  Government  Board, 
and  Hannen  for  (he  defendant  Taylor,  showed 
canse  against  the  rule,  and  submitted  that 
prohibition  would  not  lie  here,  as  the  Local 
Gh>vemment  Board  was  not  a  "coort,"  in  the 
proper  meaning  of  that  term,  at  all,  but  if  it 
would  lie  the  question  woo  Id  then  be— was  the 
appeal  in  timer  Tbey  contended  that,  under 
sect.  268  of  the  Pablic  Health  Act  1875,  it  was, 
and  that  until  notice  of  demand  on  the  20th 
Deo.  1881  there  was  no  "  decision  "  of  the  urban 
authority  which  could  be  appealed  against ;  nor 
were  the  two  previous  notices,  notioes  of  any 
such  decision  at  all.  The  Local  Government 
Board  had  very  wide  powers  and  discretion  in 
SQch  matters,  and  were  empowered  to  make  an 
**  equitable  *'  order  in  the  case  of  an  appeal 
brought  before  them  under  sect.  268,  and  might 
then  enter  into  a  consideration  of  the  whole 
matter. 

Oharle$f  Q.O.  and  A.  T.  Lawrence,  for  the 
Penarth  Local  Board,  contra,  supported  their  rule, 
and  argued  that  the  appeal  was  clearly  out  of 
time,  and  should  ^  have  oeon  brought,  if  at  all, 
within  twenty-one  days  from  the  date  when  notice 
to  do  the  work,  or  at  all  events  when  notice  of 
the  expense  incurred,  was  served  on  Taylor.  The 
Local  Government  Board  was  a  tribunal  with 
jadioial  f auctions  and  discretion,  as  was  shown  by 
sect.  268,  and  therefore  prohibition  would  lie  to 
them  as  in  the  case  of  an  ordinary  inferior  court. 

Durini;  the  arguments  the  following  authorities 
were  cited : 

Hesheth  v.  The  AiherUm  Local  Board,  29  L.  T.  Bep 

N.  S.  580;  L.  Bep.  9  Q.  B.,  4;  48  L.  J.  37,  Mag. 

CSas.  * 
QrecBT.  Bwidj  86  L.  T.  Bep.  N.  S.  404^  2  Q.  B.  Div. 

389;  46  L  J.  202.  Mag.  Gu. ; 
Bifncox  V.  The  Handaworth  Local  Board,  8Q.  B.  Div. 

89 ;  51  L.  J.  168,  Q.  B.  Div. ; 
The  Tottenham  Local  Board  v.  BoweU,  85  L.  T.  Bep. 

N.S.887;  l£x.Div.d04;  46  L.  J.  432,  Ex. ; 
Cook  V.  The  IwwUih  Local  Boa^d,  24  L.  T.  Bep. 

N.  8.579;  40  L.  J.  169,  Mag.  Gas. ;  L.  Bep.  6  Q.  B. 

451; 
Bayley  v.  WUhinaon,  10  L.  T.  Bep.  N.  8.  548;  16 

0.  B.  N.  S.  161 ;  88  L.  J.  161,  Msff.  Cks. ; 
WiUon  V.  The  Mayor  of  BoUon  (tile  judgment  of 

Hannen,  J.  there).  25  L.  T.  Bep.  N.  S.  597;  L. 

Bep.  7  Q.  B.  105;  41  L.  J.  4,  Mag.  Cas. ; 
The  Mayor,  ^c,  of  London  v.  Coti  (in  the  House  of 

Lords),  L.  Bep.  2  R.  AL  App.289;  S6L.J.225, 

Ex. 

Gbovs,  J. — The  rule  niei  in  this  case  asks  the 
court,  in  very  general  terms,  to  prohibit  the  Local 
Government  Board  and  George  Taylor  from  pro« 
ceeding  by  way  of  appeal  against  a  demand  of  the 
Local  Board  of  Penarth,  for  payment  by  George 
Taylor  of  an  aggregate  sum  of  2522.  IDs.  9d.  Now, 
if  we  were  to  grant  a  prohibition  in  the  terms  of 
the  rule,  it  is  dear  thst  we  should  prohibit  Taylor 
from  any  appeal  at  all.    I  am  of  opinion,  however, 
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Bse.  V.  Thb  Local  Qoybbsuekt  Boabo  and  Gbobiob  Tatlo&. 


[Ot.  of  Afp. 


iliat  Mb  rale  should  he  diseharged.  In  the  first 
place,  I  think  the  mle,  if  made  absolote  in  the 
terms  asked  for,  would  amoont  to  an  absolote 
prohibition  against  Taylor's  proceedings  in  any 
way.  Now  he  has,  and  it  was  admitted  by  the 
learned  counsel  in  support  of  the  rale  that  he  has, 
a  right  of  appeal  under  sect.  268  of  the  Public 
Health  Act  1875.  That  section  says,  "  Where  any 
person  deems  himself  aggrieved,  Ao,  [His  Lord- 
ship read  the  section  and  proceeded :]  Now  Taylor 
has  oomolied  with  the  requirements  of  that  sec- 
tion. He  has,  within  twentv-one  days  after  notice 
given  to  him  of  some  decision  (I  will  not  at 
this  moment  say  what  decision)  of  the  Local 
Board  ot  Penarth,  addressed  a  memorial  to  the 
Local  Government  Board,  and  therefore  he  has 
brought  himself  within  that  claase.  It  has  been 
admitted  that  he  undoubtedly  has  a  right  of 
appeal,  a-^d  that  he  was  within  time  as  to  that 
appnal,  upon  the  question  whether  the  Penarth 
Board  could  recover  the  amount  of  the  appor- 
tionment from  him,  as  they  sav  they  can  do,  in  a 
summary  manner,  or  whether  they  snonld  declare 
the  expenses  to  be  "private  improvement  ex* 
penses,"  in  which  case  they  would  be  a  charge 
upon  the  land,  and  the  repayment  of  them  would 
be  spread  over  a  great  many  years.  We  are  asked 
to  grant  this  prohibition  because,  in  his  memorial 
to  the  Looal  Government  Board,  he  has  not  stated 
-^either  has  not  stated  at  all,  or  at  all  events  not 
with  sufficient  accuracy — that  the  ground  upon 
which  he  seeks  to  appeal  against  these  expenses 
is,  that  the  amount  of  them  is  not  recoverable 
fW>m  him  in  a  summary  manner.  I  am  of  opinion, 
however,  although  perhaps  it  may  be  unnecessary 
to  go  so  far,  that  the  memorial  is  not  conclusive 
against  him  in  that  respect,  and  that  if  he  is 
within  the  proper  time  for  appealing,  and  has  a 
right  to  appeal,  he  is  not  bound  by  the  fieict  that  he 
may  not  have  stated  with  perfect  accuracy  in  his 
memorial  the  right  ground  of  appeal,  or  even  may 
have  stated  it  incorrectly.  Nothing  has  been 
brought  before  us  during*  the  arguments  in  this 
case  to  show  that,  if  any  mistake  has  been  made 
in  the  memorial,  the  appellate  tribunal,  if  I  may 
so  term  it,  might  not  allow  him  to  amend  such 
mistake.  The  memorial  is  necessary  in  order  to  fix 
the  time  within  which  the  appeal  has  been  brought ; 
it  is  in  fact  a  notice  of  appeal,  and  the  appealing 
party  must  give  that  notice,  as  it  were,  within 
twenty-one  days  after  notice  to  him  of  the  decision 
appealed  against.  After  that,  as  it  appears  to  me, 
the  memorial  is  a  matter  of  procedure  only,  and 
is  not  binding  and  conclusive  upon  the  person 
memorialisiug ;  nor  is  it  always  to  be  taken  as 
the  only  matter  upon  which  the  Court  of  Appeal 
can  decide.  To  hold  otherwise  would  be  very 
dangerous,  and  liable  to  cause  great  hardship  and 
injustice,  for  we  miffht,  in  the  present  and  other 
cases  similar  to  it,  deprive  persons  of  their  right 
to  appeal  unless  their  memorials  were  so  skilfully 
and  technically  drawn  that  the  statement  of  their 
grounds  of  appeal  should  be  able  to  stand  the 
oritioal  examination  of  an  astute  lawyer — a  state 
of  things  which  would  be  a  most  unreasonF.ble 
hardship  upon  persons  having  otherwise  a  clear 
and  good  right  of  appeal.  I  am  therefore  of 
opinion  that  the  Local  Government  Board  would 
not  have  been  prevented  from  allowing  Taylor 
to  go  into  the  matter,  even  although  be  had 
altogether  omitted  to  state  in  his  memorial  the 
tme  ground  of  appeal,  if  he  were  able  to  satisfy 


them  that  he  was  fairly  entitled  to  ffo  into  it;  but 
it  is  not  necessary  for  ns  to  decide  that  point  here, 
and  for  two  reasons:  first,  because  I  think  hia 
memorial,  though  not  perhaps  in  the  best  possible 
terms,  does  include  the  admitted  ground  of  appeal ; 
because,  at  the  conclusion  of  it,  having  given  a 
detailed  narration  of  the  foots,  he  says,  *'  Under 
the  above  oiruumstances  I  address  this  memorial 
to  the  Local  (Government  Board,  so  that  I  may 
learn  whether  they  consider  that  it  is  equitable 
that  I  should  pay  the  heavy  sums  sought  to  be 
enforced  against  me,  which,  I  submit,  for  the  fore- 
going reasons,  are  excessiva"  Now  that,  no  doubt, 
coupling  the  last  part,  would  seem  to  show  that 
he  obiects  to  the  excess  of  the  sums;  but  it  seems 
equally,  I  think,  to  be  a  complaint  that  he  is  called 
upon  to  pay  the  heavy  sum  of  252L  10«.  9<2.,  and 
that,  under  sect.  268,  he  may  fairly  ask  the  Local 
Government  Board,  even  if  they  should  not  deem 
the  total  amount  excessive,  to  allow  him  to  pay  it 
by  instalments,  or,  altemativdy,  to  declare  the 
amount  to  be  "  private  improvement  expenses," 
as  he  would  then  not  have  to  pay  the  whole  sum 
down,  but  would  have  the  payment  of  it  spread 
over  a  number  of  years.  Then,  secondly,  upon 
the  main  point  which  has  been  argued  before  us 
in  this  case,  with  regard  to  the  construction  of 
sects.  257  and  268,  upon  which  that  point  turns, 
I  do  not  read  snct.  257  quite  in  the  same  way  as 
the  learned  counsel  in  support  of  their  rule 
construe  it.  Bat  here  it  is  necessary  to  refer  to 
that  portion  of  sect.  268  which  applies  to  this 
case.  It  says :  *'  Where  any  person  deems  himself 
aggrieved  by  the  decision  of  the  looal  authority,  in 
any  case  in  which  the  local  authority  are  empowerad 
to  recover  in  a  summary  manner  any  expenses 
incurred  by  them,  or  to  declare  such  expenses  to 
be  private  improvement  expenses,  he  may,  within 
twenty-one  days  after  notice  of  such  decision,  ad- 
dress a  memorial  to  the  Local  Government  Board." 
Now  it  is  obiiervable  that  there  is  nothing  in  this 
procedure  which  can  be  called  a  "  decision  '*  in 
the  ordinary  sense  of  the  word.  The  whole 
matter  is  a  series  of  consecutive  steps.  First, 
the  local  board  have  to  give  notice  to  the  owner 
of  the  property  that  he  is  to  do  oertain  repairs. 
That  may  be  in  some  sense  of  the  word  a  **  deci- 
sion," but  it  is  not  done  by  anything  like  an 
order  or  judgment  of  a  tribunal.  It  is  merely 
to  give  him  notice  to  do  the  work;  but  that 
perhaps  may  be  said  to  import  a  decision  that  he 
shall  do  it;  but  it  is  very  diQcult  to  say  that  it 
does  necessarily  do  so,  because  they  may  f^ve 
him  a  notice  to  do  oertain  repairs,  and  tlie  next 
day  or  week  afterwards  that  they  want  either 
more  or  less  repairs,  and  so  each  of  thi^se  would 
be  a  "  decision,"  if  we  are  to  count  the  former  a 
decision.  Then  again,  they  are  to  give  him  notice 
of  apportionment,  that  is  to  say  of  the  share  of  the 
repairs  to  which  his  property  is  liable,  beoaase,  if 
he  does  not  do  the  work  upon  their  notice,  they 
are  empowered  to  do  it  themselves,  and  of  that«  too, 
they  may  give  hiai  notice.  Now,  is  eai*h  of  these 
steps  a  *'  decision  "  or  a  notice  of  a  **  decision  P  "  It 
is  indeed  very  difficult  to  say  what  the  particular 
**  decision "  reffrred  to  in  the  section  is,  when 
there  is  nothing  in  the  Act,  except  perhaps  the 
order  which  is  spoken  of  with  regura  to  private 
improvement  expenses,  which  in  ordinary  legal 
oonstraction  can  be  called  a  ''decision."  The 
Act,  however,  most  mean  something,  and  there- 
fore we  must  take  it  that  there  is  something 
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which  imports  a  decision.  Now,  certainly,  with 
regard  to  the  first  of  the  three  notices  which  were 
given  in  this  case,  the  6rst  was  a  notice  to  do  the 
paving  work,  the  second  w&s  a  notice  that 
the  Borveyor  had  apportioned  a  certain  sum 
as  Mr.  Taylor's  share  of  doing  that  .work, 
and  the  third  was  a  demand  for  payment 
of  the  amount  of  the  surveyor's  apportion- 
ment, and  a  notice  that  in  defanlt  of  payment 
they  wonld  proceed  summarily  to  recover  the 
amount.  Now  this  last  notice  is  a  notice  of  some 
"  decision,"  and  it  is  the  first  time  that  he  received 
any  notice  that  he  was  required  to  pay  the  sum 
with  which  they  alleged  him  to  be  chargeable. 
Now,  within  twenty-one  days  from  that  last  notice 
Mr.  Taylor  appealed,  and  addressed  a  memorial 
to  the  Local  Government  Board,  and  as  to  that 
he  is  in  time.  It  has  been  argued  by  counsel  for 
the  local  authority  before  us  that  each  of  these 
steps  is  a  "  decision,"  and  that,  in  order  to  entitle 
him  to  appeal,  he  should  have  appealed  against 
each  of  such  steps,  but  more  particularly  against 
the  apportionment,  within  twenty-one  days,  and 
the  learned  counsel  have  contended,  in  support  of 
their  rule,  that  he  cannot  now  appeal  in 
any  way  against  either  the  apportionment — 
that  is  the  decision  of  the  sum  which  is 
apportioned  as  his  share — or  against  the 
kM  sum  for  expenses,  for  which  all  the  different 
ccDtributories,  if  I  may  so  call  them,  would  be 
liable,  because,  under  sect.  257,  the  time  has 
expired  for  any  possible  appeal,  because  not  only 
is  the  surveyor's  apportionment  binding  and 
conclusive,  but  the  actual  sum  upon  which  he 
ices  apportion  is  also  binding.  The  words 
of  the  portion  of  the  section  referring  to  this  are : 
"  Where  such  expenses  have  been  settled  and  ap- 
portioned by  the  surveyor  of  the  local  authority  as 
payable  by  such  owner,  such  apportionment  shall  be 
binding  and  conclusive  upon  such  owner,  unless 
within  three  months  from  service  of  notice  on  him 
by  the  local  authority,  or  their  surveyor,  of  the 
amount  settled  by  the  surveyor  to  be  due  from 
such  owner,  be  shall  by  written  notice  dispute 
the  sama"  Now,  it  has  been  argued  that  tnese 
words  "  shall  be  binding  and  conclusive "  apply 
not  only  to  the  apportionment — that  is  to  say,  to 
the  relative  share  which  is  apportioned  to  the 
particular  owner — but  also  to  the  total  amount 
of  expenses  out  of  which  the  sum  so  apportioned  is 
applied  to  him  as  the  share  upon  which  he  is  to 
pay.  I  have,  I  own,  felt  some  doubt  as  to  the 
meaning  of  this  clause,  but  I  have  come  to  the 
conclusion  that  all  that  the  clause  does  mean  is, 
that  it  is  binding  as  to  the  apportionment,  but 
that  it  is  not  binding,  at  all  events,  as  to  the 
total  sum.  He  must  take*  the  apportionment  as 
final,  and  if  the  total  sum  be  admitted  and  the 
appcHionment  is  proper,  then  of  course  the  share 
of  the  sum  also  becomes  binding.  But,  in  my 
judgment,  the  section  is  not  applicable  to  the 
assessment  of  the  total  expenses  for  the  district, 
bat  only  to  the  relative  proportion  which  all 
owners  will  have  to  pay,  assuming  thac  such  ex- 
penses for  the  work  to  be  done  are  correct,  and 
the  works  themselves  proper  to  be  done.  Now, 
if  the  words  "such  apportionment  shall  be 
binding  and  conclusive  upon  such  owner  "  stood 
alone,  there  could  be  no  doubt,  at  least  in  my 
mind,  that  such  apportionment  wonld  mean  the 
apportionment,  and  that  alone.  But  then  is  that 
altered  by  the  subsequent  words  of  the  section, 
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whioh  say,  '*  unless  within  three  months  from 
service  of  notice  on  him  by  the  local  authority, 
or  their  surveyor,  of  the  amount  settled  by  the  sur- 
veyor to  be  due  from  such  owner,  he  shall  by 
I  ■  written  notice  dispute  the  same  P  "  In  my  judg- 
ment that  only  refers  to  the  provisions  of  what 
the  notioe  must  contain,  because  the  notice  of 
apportionment  must  give  him  notice  of  what 
sum  is  claimed,  otherwise  he  would  not  know 
what  was  demanded  of  him,  and  -therefore  it  is 
necessary  that  it  should  sive  him  notice  of  the 
amount  of  the  sum  claimed ;  but  it  does  not  alter 
the  previous  part  of  the  clause,  wbich  says,  not 
that  such  apportionment  shall  be  binding  both  as 
to  the  apportionment  and  as  to  the  sum,  but  only 
that  such  apportionment  shall  be  binding ;  and  it 
seems  to  me,  therefore,  that  the  latter  half  of  the 
section  does  not  alter  the  grammatical  meaning 
of  the  term  "  such  apportionment,"  but  is  only  a 
proviso  of  what  the  notice  shall  contain.  In 
other  words,  the  notice  is  not  to  be,  *'  I  hereby 
give  you  notice  that  you  are  apportioned  to  pay 
one-tenth  of  the  total  expenses  incurred,"  but 
"  that  you  are  required  to  pay  200L,"  or  whatever 
other  sum  it  may  be,  being  one-tenth  of  the  total 
expenses,  and  being,  in  fact,  a  proviso  that  the 
notice  shall  be  explicit  as  to  the  sum  as  well  as  to 
the  apportionment.  Now,  if  we  look  at  the  actual 
notioe  of  apportionment,  it  certainly  does  not  look 
like  a  "  decision."  It  is  framed  as  follows : 
''Whereas  the  expenses  incurred  by  the  said 
urban  sanitary  authority  in  levelling,  paving, 
metalling,  making,  flagging,  and  channelling  the 
said  lane,  amount  to  the  sum  of  375L  odd."  There 
is  no  "deoision"  there,  nor  any  statement  how 
the  amount  is  arrived  at.  All  that  is  said  is, 
"We  have  incuned  these  expenses;  we  have 
paid  this  money."  It  is  extremely  difficult  to 
say  that  this  is  a  decision  from  which  Mr.  Taylor 
is  to  appeal  within  twenty-one  days.  What  is  he 
to  appeal  fromP  The  only  question  upon  such 
an  appeal  would  be.  "  Have  you  or  have  you  not 
incurred  expenses  P "  The  local  board  would 
say,  "  We  have  incurred  expenses  to  the  amount 
of  375L,  and  here  are  the  vouchers,  and  therefore 
this  appeal  must  be  decided  in  our  favour." 
According,  therefore,  to  the  terms,  it  is 
only  a  notice  that  they  have  spent  those 
sums  of  money.  It  then  goes  on  to  say, 
"I,  the  undersigned,  being  the  surveyor,  in 
pursuance  of  the  I50th  section,  do  hereby  appor- 
tion" so  much.  Possibly  that  may  be  a  "de- 
cision." It  may  be  a  notice  that  the  surveyor,  at 
all  events,  has  decided  that  he  apportioned  the 
sum  named  to  the  particular  owner.  It  does  not 
touch  the  rectitude  or  otherwise  of  the  first  clause, 
viz.,  whether  the  expenses  incurred  are  proper 
expenses  or  not.  It  is  a  notioe  of,  and  in  that 
sense  may  be,  and  I  think  is,  a  "  decision  "  of  the 
apportionment.  Now,  that  the  term  "  apportion- 
ment "  bears  the  meaning  that  I  have  put  upon  it, 
and  which  was  m^  first  impression  on  the  subject^ 
though  I  confess  it  was  somewhat  shaken  by  Mr. 
Charles's  argument,  is  dear,  primd  faeie  at  all 
events  from  the  opinion  of  the  learned  judges  in 
the  case  of  Heaketh  v.  The  AtherUm  Local  Board 
(29  L.  T.  Rep.  N.  S.  630;  L.  Bep.  9  Q.  B.  4;  43 
L.  J.  37,  Mag.  Oas.).  In  that  case  the  owner  dis- 
puted his  liability,  and  said  that  the  highway  was 
repairable  by  the  inhabitonto  at  large,  and  there- 
fore the  question  was  undoubtedly  not  quite  the 
same  as  in  the  present  case;  but  in  ^ving  judg- 
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ment  there,  and  speaking  of  seofe.  68  of  the 
Looal  OoTemment  Aot  185iB  (21  &  22  Yiot.  o.  98), 
which  was  then  under  diflooBsicm,  and  which  I  may 
take  it  is  in  the  same  words  as  sect  257  in  the 
present  Act, — the  word  "  proportion  "  is  nsed,  bat 
the  section  is  really  admitted  by  the  learned  ooonsel 
in  argument  to  be  substantially  the  same  as  seot. 
257  here, — Blackburn,  J.  sa^s :  "Sect.  63  is  confined 
to  the  apportionment,  and  it  is  that,  and  tiiat  alone, 
that  is  made  conclusive  and  binduig.  The  justices 
were  therefore  wrong  in  deciding  that  it  was  not 
open  to  the  appellant  to  prove  that  the  street  was 
an  ancient  highway."  But  the  words  at  Quain,  J., 
in  the  same  case,  are  stron^r  still.  He  says : 
"  I  am  quite  of  the  same  opimon.  It  is  clear  that 
by  seot.  63  all  that  is  made  binding  and  oonolusive 
upon  the  owners  is  the  apportionment  according 
to  their  firontages.  And  if  a  notice  had  been  given 
by  the  appellant  that  he  disputed  the  apportion- 
ment, and  the  matter  had  gone  before  an  arbitra- 
tor, it  is  clear  that  this  question  of  highway  or  no 
highway  could  not  have  oeen  raised  before  him." 
Then  Archibald,  J.  said  :  "  The  hmguage  of  the 
section  is^  quite  clear.  It  is  the  apportionment 
only  that  is  made  conclusive  and  binding  on  the 
owner,  assuming  the  liability  to  exist."  All  those 
learned  judges  say  that  tne  apportionment  is 
binding  only  as  to  the  apportionment,  but  Archi- 
baldf  J.  adds,  "  assuming  the  liability  to  exist." 
Kow,  without  taking  that  as  a  judgment  bincUng 
upon  me^  it  is  to  my  mind  a  very  strong  authority 
to  show  that  those  learned  jac[ges  construed  the 
section  in  that  case  as  I  construe  t^e  similar 
section  in  the  present  case,  and  that  the  only 
binding  and  conclusive  qualification  of  the  section 
is  as  to  the  apportionment,  the  words  being, "  such 
apportionment  shall  be  binding  and  conclusive." 
There  are,  many  parts  too,  of  the  Act  of  Parliament 
which  make  it  very  improbable  that  it  could  have 
been  intended  to  be  made  binding  not  only  as  to 
the  apportionment,  but  also  as  to  the  actual 
eocpenses  which  the  local  board  may  have  thought 
fit  to  incur ;  and  there  is  also  a  very  grave  doubt, 
to  my  mind,  whether,  if  that  be  so,  there  is  any 
decision  in  ^lis  case  to  that  effect.  There  is  the 
survejf  or's  decision  as  to  his  apportionment*  but 
there  is  no  decision  of  the  board,  and  no  notice  of 
demand  upon  Taylor  bearing  upon  the  total 
amount  of  the  expenses  which  they  say  they  have 
incurred,  of  which  they  do  not  even  say  they 
"  have  decided  to  be  the  proper  expenses  for  these 
repairs,"  but  merely  that  they  are  expenses  whidi 
they  have  incurred.  There  are  other  cases  which 
have  been  cited  before  us  in  argument,  whLoh  bear 
perhaps,  more  or  less,  directly  upon  the  matter. 
There  is,  for  instance,  the  case  ot  Qreee  v.  Hunt 
(86  L.  T.  Bep.  N.  8.  404;  2  Q.  B.  Div.  389; 
46  L.  J.  202,  Mag.  Gas.),  to  which  I  caUed  Mr. 
Gharles's  attention  yesterday.  What  was  decided 
in  that  case  was  that,  "  Where  works  are  executed 
by  a  local  authority  for  the  improvement  of  a 
street  under  11  &  12  Yiot.  c.  68,  s.  69,  and  21  &  22 
Yict.  c.  98,  8. 63,  and  the  expense  is  charged  upon 
the  owners  fironting  the  street,  it  is  necessary, 
before  summary  proceedings  can  be  taken  for  the 
recovery  of  the  amounc  apportioned  upon  any 
such  owner,  that  a  demand  of  payment  of  the 
Bunf  so  appcurtioned  should  be  served  upon  him, 
and  the  six  months  within  which  the  summary  pro- 
oeedings  must  be  taken  under  the  11  A 12  Yict. 
0.  43  are  to  be  reckoned  from  such  notice  of 
demand."  Now»  there  was  no  notice  dfdemuid  in 


the  present  case  until  within  three  weeks  of  the 
time  when  this  memorial  of  appeal  was  presented ; 
and  in  a  subsequent  case  (Simcox  v.  2%«  Bands* 
warih  Local  Board,  8  Q.  B.  Div.  39  ;  51  L.  J.  168, 
Q.  B.  Div.),  where  an  earlier  notice  had  been 
served  upon  the  appellant,  stating  that  the  board 
surveyor  had  settled  that  a  certain  sum  was  due 
fiK)m  him  in  respect  of  his  premises,  and  that  the 
board  required  payment  of  that  amount^  such 
notice  was  held  not  to  be  in  fact  a  notice  of 
demand  under  this  very  same  sect.  257.  I  see 
I  said  in  my  judgment  in  that  case :  "  The  notice 
of  demand  is  made  three  months  after  the  service 
of  the  notice,  and  an  unneoessaiy  demand  made 
before  this  period  has  elapsed  is  immaterial."  ^  In 
the  present  case,  until  the  third  notice  was  given 
Mr.  Taylor  had  not  had  any  notice  of  demand 
served  upon  him,  and  he  had  not  been  called  upon 
to  pay  this  money.  I  am  of  opinion  that  that  is 
the  "  notice  of  a  decision "  in  this  case,  and  the 
only  one  which  has  been  given.  The  others,  in 
my  opinion,  do  not  really  amount  to  a  "  deoision  " 
for  the  purpose  of  this  appeal.  Upon  these  two 
grounds  therefore :  first,  that  he  is  undoubtedly 
entitled  to  some  appeal,  and  is  not  precluded  by 
this  memorial  from  stating  the  admitted  grounda ; 
and  secondly,  upon  the  construction  of  the  section. 
I  am  of  opinion  that  this  prohibition  should  not 
issue.  Of  course,  if,  ex  debito  jueHtuB,  the  par^ 
aggrieved  is  entitled  to  the  writ,  we  oonla^  not 
rSrase  it,  however  injurious  we  might  think  it  to 
be  to  the  general  interests  of  justice;  but  certainly 
I  am  not  sorry  that  we  can  come  to  the  conolosioa 
at  which  we  have  arrived,  seeing  that  the  tribunal 
in  question,  the  Local  Government  Board,  ia  a 
valuable  and  important  one,  and  one  having  wide 
powers  to  look  equitably  into  the  matter  ;  and  it 
IS  of  great  importance  to  persons  who  are  saddled 
with  considerable  expenses,  all  depending  praoti- 
caJly  upon  the  surveyor  who  has  to  look  into  these 
expenses,  and  who  probably  is  frequently  not  the 
most  economical  person,  that  their  power  of 
appealing  should  not  be  restricted.  Upon  the 
question  whether  prohibition  would  lie  to  «n 
equitable  tribunal  of  this  nature,  I  entertain 
grave  doubts,  but  it  is  not  necessary  that  I 
should  express  any  more  definite  opinion  on  that 
point. 

NoBTH,  J. — One  of  the  points  in  this  case  appears 
to  me  to  be  an  important  one^  via.,  the  conatmc- 
tion  of  the  Public  Health  Act  1875;  and  inasmuch 
as  our  decision  here  may  possibly  affect  other 
cases  besides  the  present  one,  I  wiu  briefiy  state 
the  view  which  I  take  of  it.  The  first  important 
section  is  sect.  150.  That,  read  shortly,  provides 
that,  where  any  street  within  an  urban  distrioty 
not  being  a  highway  repairable  by  the  inhabitants 
at  huge,  or  the  carriageway,  footway,  or  any  other 
part  S  such  street  is  not  sewered,  levelled,  pavedf 
fta,  to  the  satisfiu>tion  of  the  urban  authority» 
such  authority  may,  by  notice  addressed  to  the 
respective  owners  or  occupiers  of  the  premises 
fronting,  adjoining,  or  abutting  on  such  parts 
thereof  as  may  require  to  be  sewered,  levelled* 
paved,  and  so  on,  "  require  them  to  sewer,  level, 
pave,  metal,  flag,  channel,  or  make  good,  or  to 
provide  proper  means  for  lighting  the  same,  within 
a  time  to  be  specified  in  such  notice."  Before 
giving  that  notice  certain  plans  are  to  be  pre- 
pared, but  that  is  not  material  here.  Then  comes 
this  important  part  of  the  section,  "  If  suc^  notice 
is  not  complied  with  the  urban  anthori^  may,  if 
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they  think  fit,  ezeonte  the  works  mentiooed  or 
referred  to  therein,  and  may  recover,  in  a  sum- 
mary manner,  the  expenses  incurred  by  them  in  so 
doing  from  the  owners  in  defiE^ult,  according  to  the 
frontage  of  their  respective  premises,  and  m  such 
proportion  as  is  settled  by  the  surveyor  of  the 
urban  anthority,  or  (in  case  of  dispute)  by  arbi- 
tration in  manner  provided  by  this  Act;  or 
the  urban  authority  may  by  order  declare  the  ex- 
penses so  incurred  to  be  private  impiovement 
expenses."  Now,  in  proceeding  under  that  section, 
what  **  decision  "  has  the  board  to  arrive  at  P  It 
is  only  suggested,  in  the  present  case,  that  there 
are  three,  or  at  most  four  points  on  which  any 
"decisions"  are  come  to  at  all.  The  first  is  a 
decision  said  to  be  arrived  at  on  notice  of  it  being 
given  to  Mr.  Taylor,  the  owner,  when  notice  was 
given  to  him  in  the  first  instance  requiring  him  to 
do  the  work.  But  is  that  a  'Mecision"  of  any- 
thing P  The  notice  recites,  first  of  adl,  that  the 
street  is  not  levelled,  paved,  &c.,  to  the  satisfac- 
tion of  the  board.  If  that  be  a  decision  of  any 
sort,  it  is  simply  that  the  street  is  not  paved,  &c., 
to  their  satisfootion,  and  I  do  not  think  that  any 
appeal  could  possibly  lie  from  that.  That  is  a 
matter  of  which  they  are  the  persons  to  judge, 
and  if  they  saj  that  it  is  not  levelled  or  paved  to 
their  satifidGsction,  it  would  be  impossible  for  any 
court  to  whom  an  appeal  is  directed  to  say  that  it 
ma  levelled  or  paved  to  the  board's  satisfaction. 
The  notice  then  goes  on,  "  Whereas  your  premises 
front,  adjoin,  or  abut  on  certain  parts  of  the  said 
street  which  require  to  be  levelled,"  &o.  That  is 
no  decision,  but  a  mere  statement  of  a  fact  as  to 
which  there  could  be  no  possible  appeal.  It  then  pro- 
ceeds, "  and  therefore  the  said  local  board  give  you 
notice  to  level,  pave,  &c.,  within  twenty-one  days 
from  the  datehereof,"  and  it  then  goes  on  to  recite,  in 
foil  detail,  the  exact  nature  of  the  works  that  are 
required  to  be  done  under  the  notice.  But,  I  may 
remark,  there  is  nothing  whatever  in  this  notice 
indicating  any  "  decision  "  by  the  board  that  they 
would  do  the  necessai^  work  if  the  owner  did 
not  do  it.  Not  a  word  is  there  about  that  at  all. 
At  that  time  of  course  they  could  not  tell  whether 
or  not  they  would  have  to  do  it,  or  whether  or  not 
the  owner  would  do  it.  But  there  is  no  decision 
there,  in  any  sense  of  the  term,  that  he  should  do 
it.  It  is  quite  optional  on  his  part  to  do  it  or 
leave  it  atone,  and  if  he  does  not  do  it  there 
is  no  penalty  which  they  can  enforce  against  him. 
He  cannot  be  compelled  to  do  it,  and  the  only 
alternative  is  that  the  local  board  may,  in  particular 
oases,  do  the  work  themselves,  if  they  so  please, 
instead  of  leaving  it  undone.  So  far,  therefore, 
as  this  notice  goes,  it  seems  to  me  to  be  no  notice 
of  any  "  decision  "  on  any  point  whatever,  except 
that  we  street  was  not  paved,  &c.,  to  the  board's 
latisfiiction,  as  to  which  point  nobody  has 
raggested  that  there  could  be  an  appeal.  The 
next  thmg  that  happens  is  that,  Mr.  Taylor  not 
having  done  the  work,  the  board  proceed  to  do 
it  themselves ;  and  the  work  having  been  done, 
they  then,  some  little  time  afterwards,  by  their 
snrveyor,  g^ve  Taylor  the  notice  to  which  my 
brolher  Grove  has  referred.  I  notice,  with  regard 
to  this,  that  sect.  150  gives  no  power  to  the 
Borveyor  to  settie  anything  whatever  except  the 
proportion  which  each  owner  is  to  pay  out  of  the 
total  amount.  He  is  not  to  settle  what  works  are 
to  be  executed;  that  is  to  be  done  by  the  board; 
and  all  that  he  has  to  do  is  a  matter  which  is 


deputed  to  him  and  not  to  the  board,  viz.,  to 
settle  the  proportions  which  owners  in  default  are 
to  pay  according  to  the  frontage  of  their  premises. 
He  is  to  settle  that.  In  the  notice  here  g^ven  all 
that  he  did  was,  in  my  opinion,  that  which 
was,  under  the  section,  exactly  his  duty,  and  in 
that  notice  there  is  only  one  thing  which  can  be 
called  a  "decision"  of  anv  sort.  There  is  no 
decision  there  as  to  what  the  expenses  incurred 
would  be,  but  only  a  mere  statement  of  what  they 
had  been ;  but  there  is  a  decision  by  him  of  what 
Taylor's  proportion  of  the  total  sum  actually 
incurred  was,  and  that,  in  my  view,  is  the  onlv 
thing  the  surveyor  could  possibly  settle.  Such 
then  being  the  150th  section,  the  question  arises 
as  to  its  effect  under  sect.  257  of  the  same  Act. 
That  section  says,  "  Where  such  expenses  have  been 
settled  and  apportioned  by  the  surveyor  of  the 
local  authority  as  payable  by  such  owner  " — and 
there  "settled  and  apportioned"  means  such 
settlement  and  apportionment  as  is  mentioned  in 
sect.  150 ;  that  is  to  say,  not  a  settlement  of  what 
expenses  shall  be  incurred,  but  merely  of  what 
the  particular  proportion  of  that  expenditure  is . 
out  of  the  total  amount — "that  apportionment 
shall  be  binding  and  conclusive  on  such  owner, 
unless  within  three  months  from  service  of 
notice  on  him  by  the  local  authorities  or 
their  surveyor,  of  the  amount  settled  by  the 
surveyor  to  be  due  from  such  owner,  he  shall 
by  written  notice  dispute  the  same."  Now,  all 
the  words  in  that  section  which  I  have  read  seem 
to  me  to  indicate  one  thing.  What  the  snrveyor 
has  to  do  is  simply  to  settle  the  apportionment  of 
the  amount ;  and  nothing,  except  what  he  has  so 
to  settle,  is  dealt  with  by  this  section  at  all.  But 
then  it  is  said  that,  although  no  doubt  that  is 
the  patent  meaning  of  the  section  and  the  notice 
given  under  it,  yet  the  notice  given  b]^  him 
operates  in  two  ways :  First  of  all,  there  is  the 

§atent  notice  of  the  exact  proportion  which  Mr. 
'aylor  has  to  pay ;  but  there  is  also  another  notice 
latent  in  that,  via.,  a  notice  that  the  board  has 
arrived  at  the  oondasion  that  the  total  expense  is 
375Z.    Now,  I  cannot  find  any^  such  notice  at  all 
of  suob  a  decision  contained  in  the  notice  that 
was  delivered.    In  the  next  place,  I  do  not  think 
that  the  surveyor  is  the  person  on  whom  the  duty 
of  giving  any  such  notice  lies.    It  is  to  be  given, 
if  at  all,  by  the  board.    This  is  a  notice  of  the 
surveyor's  having  performed  his  duty,  and  he  has 
nothing  to  do  with  giving  notice  on  behalf  of  the 
board.  Then,  further,  I  find  that,  in  this  particular 
case,  notice  is  to  be  given  by  the  surveyor  of 
apportionment,  and  an  express  time  for  appeal  is 
given  if  any  party  considers  himself  aggrieved  by 
that  notice,  or  wishes  to  complain  of  it,  viz.,  three 
months  in  which  he  may  dispute  it.    Had  it  been 
intended  that  the  surveyor's  notice  was  to  operate 
in  a  double  way — first  to  be  binding  unless  notice 
were  given  to  the  local  authority  within  three 
months,  and  also  to  operate  directly  by  being 
binding  in  another  respect  unless  notioe  were 
given  within  three  weeks  to  a  different  tribunal — 
I  do  not  think  that  this  section  would  have  dealt 
with  both  these  matters ;  but,  inasmuch  as  I  find 
that  sect  257  deals  simply  with  an  appeal  by  way 
of  arbitration  in  case  A   the  surveyor  having 
settled  <^e  amount  wrongly,  I  do  not  think  that 
it  contemplates  in  any  way  whatever  a  notice  being 
given  under  it  which  is  to  have  the  effect  of  bringing 
mtooperation  the  commencement  of  the  three  weeks 
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necessary  for  an  appeal  under  a  totally  different 
section.  It  further  strikes  me  as  being  improbable 
that  the  Legislatare  ever  intended  to  give  three 
weeks  only  to  appeal  on  the  important  question  of 
liability,  and  three  months  on  the  far  less  impor- 
tant  question  of  whether  the  proportion  of  the 
charge  were  correct  or  not.  And  farther  than 
that,  the  notice  itself  is,  to  my  mind,  very  signi- 
ficant, for  it  ends  b^  saying,  "  Take  notice,  that 
the  aforesaid  apportionment  will  be  binding  and 
oonclnsive  npon  yon,  unless  within  the  expiration 
of  three  months  from  the  day  of  the  date  of  this 
notice  you  shall,  by  written  notice  to  the  urban 
authority,  dispute  the  same."  Therefore,  if  it 
were  intended  to  operate  as  a  notice  which  would 
bring  the  three  weeks'  time  into  operation  as  well 
as  the  three  months,  it  would,  I  think,  be  a  most 
unfidr  thing  to  the  person  to  whom  the  notice 
was  given  that  his  attention  should  not  be  ez- 
presuy  called  to  that  point.  I  read  the  notice  as 
showing  clearly  that  the  intention  and  under- 
standing of  the  parties  who  gave  is  was  simply 
that  it  should  have  the  effect  of  making  the  three 
months'  time  for  appeal  given  under  sect.  257  begin 
to  run,  and  was  not  intended  to  affect  in  any  way 
the  time  for  appealing  within  twenty-one  days 
given  by  sect.  268.  As  I  have  already  said,  I  do 
not  consider  that  it  amounts  to  any  "notice  of 
any  decision  "  b^  the  board  that  the  total  amount 
of  the  expenses  is  3752.  Further,  again,  sect.  268, 
which  deals  with  the  question  of  appeal,  says : 
"  Where  any  person  deems  himself  aggrieved  by 
the^  decision  of  the  local  authority  in  any  case  in 
which  the  local  authority  are  empowered  to  recover 
in  a  summary  manner  any  exposes  incurred  by 
them,  or  to  declare  such  to  be  private  improve- 
ment expenses,"  he  may  address  a  memorial  in 
the  way  which  has  already  been  pointed  out. 
With  regard  to  that  J  do  not  think  that  there  has 
been  any  decision  in  respect  of  which  Mr.  Taylor 
can  say  that  he  was  ag^eved  in  this  case,  until 
the  final  notice  was  given  to  him  on  the  2Dth 
Deo.  re<}uiring  him  to  pay  his  apportioned  aliquot 
proportion  of  the  3757.  In  my  opinion,  therefore, 
sect.  257  does  not  apply  to  this  case  at  all ;  but 
sect.  268  does  applv  to  it,  and  Taylor  had  three 
weeks  from  the  20th  Dec  when  that  third  notice 
was  given  him  within  which  to  memorialise  the 
Local  Government  Board,  on  the  ground  that  he 
was  aggrieved  by  what  had  been  done  by  the 
local  board ;  and  the  only  thing,  bo  far  as  I  can 
see,  which  could  prevent  his  going  back  beyond 
a  certain  time  in  respect  of  his  appeal  would  be 
to  show  that,  antecedently  to  that  notice,  some 
other  notice  had  been  given  to  him  which  gave 
him  a  right  of  appeal  within  twenty-one  days, 
and  no  more,  from  the  service  of  such  other 
notice.  Now  I  find  no  such  **  other  notice  "  here, 
because,  as  regazds  the  two  only  documents 
which  have  been  suggested  as  notices,  viz.,  the 
notice  requiring  him  to  do  the  work,  and  the 
notice  of  the  surveyor's  apportionment,  neither  of 
them,  in  my  opimon,  is  a  notice  coining  within 
the  provisions  A  sect.  268.  But,  asssumin^  that 
I  am  wrong  in  that  view,  and  that  the  notice  to 
do  the  work  and  the  notice  of  apportionment  were 
stood  notices  of  a  decision  from  which  Tavlor 
ought  to  and  should  have  appealed,  the  question 
arises,  is  there,  or  is  there  not,  any  right  of  appeal 
now  P  It  seems  to  me  that  there  is,  oeoause  the 
memorialist  has  a  right,  where,  as  here,  a  notice  is 
given,  to  oomplain  of  being  aggrieved  by  a  dediion 


that  the  252{.  odd  is  to  be  paid  by  him  in  a 
summary  manner.  It  is  said  that  the  memorial 
which  he  presents  to  the  Local  Government 
Board  does  not  raise  that  case  at  all ;  but,  in  my 
opinion,  it  does.  Looking  at  the  memorial,  it 
seems  to  me  that,  even  if  it  were  to  be  construed 
strictly,  it  does  suggest  and  does  ask  relief  on  t<he 
ground  that  the  sum  which  he  is  required  to  pay 
at  once  (for  an  immediate  demand  for  payment  is 
made)  is  excessive  in  amount;  and  although  I 
think  from  the  memorial  itself  that  the  grounds 
which  he  wishes  to  raise  particularly  are  not 
simply  that  the  sum  ought  to  be  charged  by 
way  of  "  private  improvement  expenses  "  instead 
of  bv  a  summary  demand  for  a  total  sum  down, 
yet  It  would  be  perfectly  open  to  him  to  say  that 
he  was  aggrieved  by  reason  of  the  sum  being 
required  tobe  paid  by  him  at  once  instead  of  being 
spread  over  an  extended  period  of  time.  That 
appears  to  me  to  be  specially  raised  by  the 
memorial,  and  to  be  a  ground  perfectly  open 
to  him    to   dispute,  and  certainly    for    an    ap- 

rttl  at  any  time.  Assuming  the  view  which 
have  taken  as  to  the  appeal  to  be  wrong, 
yet,  inasmuch  as  there  was  a  memorial  presented 
upon  which  the  memorialist  can  ^t  some  relief 
in  case  he  mi^es  out  a  case  for  it,  it  seems  to  me 
to  be  impossible  for  us  to  grant  the  order  for  a 
prohibition  which  is  now  asked  for,  which  would 
be  a  prohibition  restraining  the  operation  of  that 
appeal  altogether.  As  to  the  point  whether  the 
Local  (Government  Board  is  a  body  to  which, 
assuming  them  to  be  a  kind  of  inferior  court, 
prohibition  would  lie,  I  have  not  formed  any 
opinion,  and  do  not  intend  to  express  any  at 
present,  nor  is  it  necessary  now  that  I  should. 
Before  doing  so  I  should  require  to  have  the 
matter  more  fully  argued,  and  to  take  time  to 
consider  it. 

The  Penarth  Local  Board  appealed. 

Oharlee,  Q.G.  and  A,  T.  Lauorencet  for  the 
Penarth  Loc^d  Board,  in  support  of  the  appeal. — 
The  entertaining  of  the  memorial  by  the  Local 
Government  Board  is  a  judicial  proceeding, 
and  therefore  prohibition  will  lie.  It  is  apparent 
from  the  provisions  of  sects.  150,  257,  and  268  of 
the  Public  Health  Act  1875  (38  &  39  Yict.  c  55), 
that  the  Local  Government  Board  had  no  juris- 
diction to  entertain  that  memorial.  The  apportion- 
ment, not  having  been  disputed  by  a  written  notice 
within  three  months  from  the  2l8t  Sept.  1881,  is 
binding  and  conclusive  by  sect.  257.  Ii,  however, 
the  effect  of  this  memorial  is  not  to  dispute  the 
apportionment  within  the  meaning  of  sect.  257, 
then  by  sect.  268  Mr.  Taylor  should  have  appealed 
within  twenty-one  days  after  notice  of  the  decision 
of  the  local  board  that  he  was  liable  to  pay,  that 
is,  within  twenty-one  days  after  the  21st  Sept. 
1881.  This  being  so  his  appeal  was  out  of  time, 
and  ought  not  to  be  entertamed. 

Sir  F,  Herschell,  S.  G.  {OhanneU  with  him),  for 
the  Local  Government  Board,  in  support  of  the 
decision  of  the  court  below. — Prohibition  does 
not  lie  except  to  a  tribunid  deciding  legal  rights 
and  exercising  the  functions  of  a  court.  Here 
the  Local  Government  Board  were  not  exer- 
cising judicial  functions.  The  notice  of  decision 
within  the  meaning  of  sect.  268  was  the  notice 
demanding  payment  which  was  served  on  the 
20th  Deo.  1881.  Until  that  notice  was  served 
there  was  no  dedaion   by  the   local  board  to 
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appeal  from.  The  apportionment  is  not  saoh  a 
deoision ;  it  is  made,  not  by  the  local  board,  bat 
by  the  sorveyor. 

A.  L,  Smith  for  Oteorge  Taylor. — Until  service 
of  the  notice  of  the  20th  Dec.  Mr.  Taylor  was 
not  a  person  "aggrieved  by  the  decision  of  the 
local  authority  "  within  the  meaning  of  sect.  268. 
He  had,  therefore,  twenty-one  days  from  that 
date  within  which  to  address  his  memorial  to  the 
Local  Government  Board. 

A.  T.  Lawrence  replied. 

The  following  farther  authorities  were  referred 
to: 

Dryden  v.   T^  Churchwardens   and    Overseers  of 

Futn^,  34  L.  T.  Bep.  N.  S.  69 ;  1  Ex.  Tiv.  223; 
Attomey-Oeneral  v.   ri^andsworth  District  Board  of 

Worlcsy  6  Ch.  Div.  589  : 
Twnbridge  Wells  Local  Board  t.  Akroyd,  42  L.  T. 

Bep.  N.  S.  640 ;  5  Ex.  Diy.  199 ; 
Comyn*B  Digest,  "  Prohibition ;" 
Breedon  y.  Oill,  5  Mod.  269 ; 
Hammersmith  Railway  Company  t.  Brand,  L.  Bop. 

4  H.  L.  171 ; 
EiB  parte  Death,  18  Q.  B.  647 ; 
Cooper  v.  Vrandsworth  Board  of  Works,  18  C.  B. 

N.  8. 180 : 
Beg,  V.  Local  Oovemment  Board,  2  L.  Bep.  Jr.  816 ; 
South'Eastem  Railway  Company  t.  Railway  Com- 

missioners,  44  L.  T.  Bep.N.  S.  208 ;  6  Q.  B.  Div. 

566. 

Baggallat,  L.  J.^-In  this  case  a  question  arises 
imder  the  Public  Health  Act  1875  (38  &  39  Yict. 
c.  55),  and  it  depends  on  the  construction  of  sects, 
150,  257,  and  268.  By  sect.  150,  if  the  notice 
requiring  the  owners  or  occupiers  to  repave  or 
repair  the  streets  is  not  complied  with,  power  is 
conferred  (not  an  obligation  imposed)  on  the 
urban  authority,  if  they  think  fit,  to  execute  the 
works  mentioned  and  referred  to  in  the  notice ; 
and  if  they  execute  the  works  they  can  either 
recover  in  a  summary  manner  the  owner's  pro- 
portion of  the  expenses  incurred  by  them  in  so 
doing,  or  they  can  declare  such  expenses  to  be 
private  improvement  expenses,  and  they  may 
also  bv  sect.  257  declare  any  such  expenses  to  be 
payable  by  annual  instalments.  In  the  present 
case  the  Fenarth  Local  Board  of  Health  gave 
notice  to  Mr.  Taylor  under  sect.  150  to  do  certain 
works ;  he  did  not  do  the  works,  and  the  board 
bad  the  works  done,  and  gave  him  notice  to  pay. 
Within  twenty-one  days  after  service  of  the 
notice  demanding  payment  Mr.  Taylor  appealed 
to  the  Local  Government  Board  under  sect.  268. 
Sect.  257  makes  this  provision,  that  where  the 
expcDses  have  been  settled  and  apportioned  by 
the  sarveyor  as  payable  by  the  owner,  "  such  ap- 
portionment shall  be  binding  and  conclusive  on 
BQch  owner,  unless  within  three  months  ht)m 
aervioe  of  notice  on  him  ....  of  the 
smoimt  settled  ....  he  shall  by  written 
notice  dispute  the  same."  By  this  clause  power 
is  given  to  the  owner  within  three  months  to 
difipate  the  amount;  if  he  does  so,  there  is  to 
be  an  arbitration  to  settle  the  amount  which  he  is  to 
paj;  if  he  does  not  do  so  within  the  time  limited,  then 
the  amount  apportioned  is  binding  on  him.  Then 
there  is  a  general  clause  as  to  appeal  contained  in 
wot  268,  by  which  a  person  aggrieved  by  the 
decision  of  the  local  authority  may,  "within 
twenty-one  days  after  notice  of  such  decision," 
meal  by  memorial  to  the  Local  Government 
Board.  In  this  case^  after  the  works  had  been 
done  and  the  amount  ascertained,  a  demand  of 


payment  was  made  on  Mr.  Taylor  on  the  21st 
Dec.    Then  he  first  moves  in  the  matter.    He 
sends  in  a  memorial  to  the  Local  Government 
Board,  and  particularises  his  grounds  of  com- 
plaint, alleging  that  there  was  no  necessity  for 
the  paving  which  had  been  done,  and  that  too 
much  expense  has  been  incurred.   A  rule  niei  was 
obtained  for  a  prohibition  to  the  Local  Govern- 
ment Board  to  prohibit  them  from  proceeding  in 
the  matter  of  the  i^peal ;  that  rule  was  discharged 
by  the  Divisional  Court,  and  the  present  appeal  is 
from  this  decision.    The  rule  was  resisted  partly 
on  the  ground  that  no  prohibition  would  lie  to 
the  Local  Government  Board,  and  partly  because 
it  was  said  that  there  were  no  grounds  for  a  pro- 
hibition in  the  present  case.   I  am  of  opinion  that 
the  argument  of  the  respondents  must  prevail, 
because  there  are  no  grounds  for  a  prohibition. 
It  therefore  becomes  unnecessary  to  say  anything 
as  to  whether  prohibition  lies  or  not.     It  is  said 
here  on  behalf  of  the  appellants  that  there  were 
three  decisions  by  the  urban  authority :  the  first 
when  they  gave  notice  to  Mr.  Taylor  requiring 
him  to  pave;  the  seoond  when  they  gave  him 
notice  of  the  amount  apportioned ;  and  the  third 
when  they  demanded  payment,  at  the  same  time 
threatening  to  proceed  in  a  summary  manner. 
I  cannot   take   the   view  suggested  to   to  the 
two  first  of  the  alleged  decisions.    On  the  con- 
struction of  the  sections,  I  thuik  there  is  no 
deoision  until  the  urban  authority  have  decided 
whether  they  will  proceed  in  a  summary  manner 
to  recover  the  expenses  incurred  or  declare  them 
to  be  private  improvement  expenses.   There  is  no 
decision  when  the  owner  is  called  on  to  execute 
the  work%  for  the  urban  authority  are  not  bound 
to  do  what  he  has  neglected  to  do ;  therefore  there 
is    no   decision    from    which    he    can    appeal. 
I  pass  on  to  the  notice  of  the  amount  settled. 
That  is  no  deoision  by  the  urban  authority,  for  the 
notice  is  a  notice  of  the  amount  settled  by  the 
surveyor;  therefore  it  is  no  decision  from  which 
there  could  be  an  appeal  under  sect.  268.    An 
argument  was  forcibly  addressed  to  us  by  Mr. 
G^les  and   Mr.  Lawrence,  that,  inasmach  as 
there  could  have  been  an  appeal  from  the  appor- 
tionment of  the  expenses,  and  the  time  for  that 
appeal  had  expired,  there  could  be  no  appeal  now. 
Also  it  might  be  urged  that  on  the  21st  Sept. 
there  was  a  decision  by  the  urban  authority,  but, 
for  the  reasons  which  I  have  already  assigned,  I 
think  this  is  not  so.    The  three  months  having 
expired,  the  apportionment  is  absolutely  bindinflr 
as  to  the  proportion  of  the  total  sum  which  the 
owner  is  to  pay.    Then  there  is  a  deoision  as  to 
the    mode   in  which   payment   of   the  amount 
claimed  is  to  be  enforoed,  and  that  decision  is 
communicated  to  Mr.  Taylor  by  the  notice  of  the 
2l8t  Dec.  demanding  payment  of  the  sum  appor- 
tioned by  the  surveyor.    This  seems  to  me  to  be 
a  decision  by  the  urban  authority  as  to  whether 
they  would  enforce  payment  of  the  expenses  in- 
curred bv  Bummarjr  prooeedings,  or  would  declare 
them  to  be  private  improvement  expenses.    From 
the  time  of  the  receipt  of  that  notice  I  think  Mr. 
Taylor  had  a  right  of  appeal,  and  I  am  unable, 
having  regard  to  the  terms  of  sect.  268,  to  see  that 
the  subject  of  the  appeal  is  restricted.     I  have 
felt  a  little  doubt  as  to  whether  the  board  should 
travel  beyond  the  groimds  of  complaint  stated  in 
the  memorial;  but  I  gather  from  the  argument 
that  the  only  questions  to  be  raised  are  whether 
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the  work  ehonld  be  done,  and  as  to  the  amoant. 
For  these  reasons  T  am  of  opinion  that  the  appeal 
oaght  to  be  dismissed. 

Bbxtt,  L.J. — ^I  agree  that  no  writ  of  prohi- 
bition should  issue,  out  I  do  not  af^ree  witn  the 
f  rounds  of  the  decision  of  the  court  below.  Mr. 
'aylor  had  a  notice,  on  the  4th  May  1881,  from 
the  urban  authority  that  they  were  dissatisfied 
with  the  way  in  which  the  street  was  paved,  and 
re€[uirinff  him  to  pave  the  portion  of  the  street 
adjoining  his  premises.  I  am  inclined  to  think 
that  notice  expressed  a  decision  on  the  part  of  the 
urban  authority,  for  they  must  have  decided  that 
the  condition  of  the  street  was  unsatisfactory. 
It  seems  to  me,  therefore,  that  he  then  had 
notice  of  a  decision,  and  a  demand  was  then  made 
that  he  should  pave  the  street.  On  the  21st 
Sept.  1881  he  received  a  second  notice  firom  the 
urban  authority  stating  that  they  had  expended 
a  sum  of  375Z.  08.  lid,  in  executing  the  works, 
and  that  his  proportion  was  751.  Il8.  3d.,  and  the 
apportionment  would  be  binding  on  him  unless 
he  disputed  it  within  three  months.  He  received 
a  notice,  therefore,  on  that  occasion,  but  it  was  not 
a  notice  of  a  decision,  for  they  had  not  decided 
that  th^  had  paid  the  money,  nor  had  they 
decided  that  they  apportioned  a  certain  amount 
to  Mr.  Taylor,  for  that  apportionment  was  made 
not  by  the  urban  authority  but  by  the  surveyor. 
Then  on  the  20th  Dec.  he  receives  a  third  notice. 
Now  it  seems  to  me  that  the  collector,  in  serving 
that  notice,  is  giving  notice  as  the  servant  and  on 
behalf  of  the  board,  and  therefore  this  is  a  notice 
by  the  board.  It  is  a  notice  of  a  decision,  for  it 
is  a  notice  that  the  urbui  authority  had  decided 
that  the  expenses  incurred  were  not  to  be  treated 
as  private  improvement  expenses,  but  were  to  be 
recovered  summarily.  Within  twenty-<me  days 
from  the  receipt  of  this  notice,  but  long  after 
twenty-one  days  from  the  receipt  of  either  of  the 
former  notices,  Mr.  Taylor  sent  in  a  memorial 
addressed  to  the  Local  dkyvemment  Board,  to  the 
effect  that  the  demand  made  upon  him  was  in- 
equitoble,  on  the  grounds  that  the  work  which 
had  been  done  was  unnecessary,  and  the  amount 
expended  unreasonable.  He  did  not  claim  in  the 
memorial  that  the  apportionment  as  between  him 
and  the  other  owners  was  wrong.  I  think  we 
must  take  it  that  the  Local  Government  Board 
were  prepared  to  consider  the  two  questions  set 
out  in  the  memorial,  and  intended  to  consider 
both  those  questions  in  order  to  see  whether  the 
demand  maae  on  Mr.  Taylor  was  equitable.  The 
appellauts  ask  for  a  prohibition  to  thB  Local 
Gtovemment  Board  to  prohibit  them  from  pro- 
ceeding further  in  the  matter  of  Mr.  Taylor's 
appeal  to  them.  Now  it  is  said  that  the  appel- 
limts  ought  to  have  limited  the  grounds  of  their 
dbum,  and  that  because  their  application  was  too 
large,  therefore  no  rule  onght  to  be  granted.  As 
I  understand  the  judgment  of  the  court  below  it 
went  on  thatground.  Assuming  that  the  decision 
proceeded  on  that  ground,  I  cannot  agree  with  it, 
tor  it  seems  to  me  that,  if  a  person  asks  for  too 
much  in  applying  for  a  prohibition,  the  court  should 
mould  the  prohioition,  and  limit  it  to  those  points 
as  to  which  the  applicant  is  entitled.  I  think  the 
Solidtor-Gteneral  did  not  contest  this.  It  is  said 
on  behalf  of  the  appellants  that  there  were 
three  successive  decisions,  and  agunst  each  of 
thesei  aa  they  arose,  Mr.  Taylor  had  a  right  of 
appealf  bat  he  did  not  appeal  against  the  first 


two  decisions  in  time,  and  therefore  his  right  of 
appeal  is  gone.    It  is  said  that  on  the  last  decision 
there  is  only  one  ground  on  which  he  has  a  right 
of  appeal  (namely  as  to  whether  these  expenses 
ought  to  be  recovered  summarily,  or  ought  to  be 
declared    private  improvement   expenses),    and 
that   this  ground   of   complaint    is   not    stated 
in  his  memorial,  and  therefore  the  Local  Govern- 
ment Board  has  no  power   to  hear  his  appeaL 
It  was  said  by  the  Solicitor-General  that,  if  it  were 
wrong   on   the  part  of  the  Local  Government 
Board  to  entertain  an  appeal  on  two  of  the  ques- 
tions, still  they  are  not  persons  against  whom 
prohibition  will  lie.    In  my  view  it  is  not  neces- 
sary to  determine  this  question.    I  am  sorry  it  is 
not  to  be  decided,  because  it  is  very  important, 
and  if  the  Lord  Chief  Justice  were  here,  possibly 
we  might  have  thought  it  riffht  to  give  our  opinion 
on  the  question,  but  m  his  absence,  (a)  as  the  court 
consists  of  only  two  judges,  I  think  it  is  right  not 
to  enter  into  the  consideration  of  the  question. 
My  own  view  is,  that  the  court  should  not  be  chary 
of  prohibition,  and  where  the   Legislature    has 
intrusted  power  to  a  public  body  to  impose  an 
obligation,  the  court  should  exercise  their  discre- 
tion widely  if  such  public  body  exceed  the  juris- 
diction so  mtrusted  to  them.  Then,  on  the  assump- 
tion that  a   prohibition  might  go,  is  there  any 
ground  for  it  m  this  caue  P    The  question  arises  on 
the  construction  of  the   sections  of  the  Public 
Health  Act,  and  we  have  to  determine  what  ftPPOA^ 
lies,  and  what  matters  may  be  gone  inta    This 
depends  mainly  on  sect.  268.    I  cannot  agree  vrith 
the    Solicitor-General   that   the  heading  of  the 
group  of  sections  is  not  part  of  the  Act  of  Parlia- 
ment.   I  take  it  that  the  word  "  appeal "  at  the 
head  of  sect.  268  is  part  of  the  Act,  and  may  be 
used    for  tibe    purpose  of  constming  the    two 
sections  forming  that  part  of  the  Act  at  the  head 
of  which  it  stands.    I  take  it  there  is  an  appeal 
given  by  sect.  268.    It  is  said  that  it  is  not  an 
appeal  against  a  judicial  decision,  and  that  the 
proceedings  of  the  local  board  are  not  judicial.  It 
is  not  necessary  to  decide  this,  but  I  have  a  strong 
opinion  that  the  proceedings  are  judicial,  and  that 
it  is  the  duty  of  the  Locu  Government  Board  to 
hear  the  party  presenting  the  memorial.    It  is 
obvious  that  the  Local  Gkivemment  Board  are 
bound  to  hear  the  oUier  board  against  whose 
decision  the  appeal  is  brought,  because  the  section 
directs  the  delivery  of  a  copy  of  the  memorial  to 
the  local  authority.    It  is  not  necessary  to  sav 
whether  the  Local  Government  Board  are  bouna 
to  hear  the  parties  to  the  appeal  orally,  but  that 
they  are  bound  to  give  the  appellant  an  oppor- 
tunity of  answering    the  answer  of  ^  the  local 
authority  to  his  memorial,  to  my  mind,  is  obvious. 
Now,  against  what  decision  is  the  right  of  appeal 
given  by  sect.  268  P   The  words  are,  "  The  deoiBion 
of  the  local  authority  "  in  certain  cases,  not  "  any 
decision," and  the  appeal  is  to  be  brought*'  within 
twenlnr-one  days  arter  notice  of  such  dedaion." 
The  aecision  is  **  in  any  case  in  which  the  local 
authority  are" — not  "shall  be  "-—empowered  to 
recover  expenses  summarily,  or  declare  them  to 
be  private  improvement  expenses.     The  word- 
ing of   the   section  shuts  out  cases  of   notices 
given  before  any  expenses  have  been  inoarred; 
tnerefore    it    shuts    out    cases    where     notice 

(a)  Lord  Coleridge,  C.J.,  who  had  heard  part  of  the 
argument,  was  prerened  l^  illnefle  from  takmg  part  in 
tiie  deoisioii. 
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is  given  to  do  the  work.  Also  it  muBt  be 
where  they  are  empowered  to  reoover  in  a  eam- 
mary  manner,  and  to  see  how  this  provision 
affects  the  question  we  mast  look  at  sect.  150, 
and  see  the  effeot  of  the  notice  there  mentioned ; 
after  that  notice  the  nrban  authority  are  not  in  a 
position  to  recover  any  expenses  summarily,  for 
there  is  nothing  to  recover.  Next  take  the  case 
where  they  procure  the  work  to  be  done.  They 
are  not  then  in  a  position  to  recover  anything, 
and  the  next  act  is  done  not  by  them  but  by  their 
surveyor,  whose  decision  is  as  to  the  proportion 
QDly,  and  the  board  cannot  determine  this,  but  it 
has  to  be  determined  by  the  surveyor;  he 
gives  notice  of  his  apportionment,  and  for  what 
purpose  is  this  notice  served  on  the  owners  P  In 
order  that,  if  they  are  dissatisfied  with  the  ap- 
portionment,  they  may  complain  to  the  local 
authority,  and  if  they  do  not  so  complain  witiiin 
three  months  the  rate  of  apportionment  is 
binding.  The  decision  of  the  surveyor  has 
nothing  to  do  with  the  amount  expended,  but 
only  settles  the  apportionment  if  the  amount 
expended  is  right.  Therefore  there  is  them  no 
appeal  under  sect.  268,  because,  if  there  has  been 
an^  order  of  the  board,  it  is  an  order  of  a  board 
which  is  not  in  a  position  to  recover  any  expenses 
summarily.  Then  what  are  they  to  do  in  order  to 
get  into  a  position  to  recover  &e  expenses  sum- 
iDBril7P  This  is  not  expressly  enacted.  Sect. 
257  is  the  only  enactment  as  to  the  necessity  for 
notice  of  demand.  What  is  the  necessary  infer- 
ence to  be  drawn  from  the  words  of  that 
section?  That  they  must  proceed  by  notioe  of 
demand,  and  that  until  then  they  are  not  in  a 
position  to  recover  the  expenses.  On  that  notioe 
Deing  given  there  is  an  appeal,  but  there  is  none 
before ;  there  is  none  when  it  is  determined  that 
the  street  is  to  be  paved,  and  there  is  none 
when  the  amount  payable  by  each  owner  is  deter- 
mined*  The  right  arises  only  on  the  making  of 
the  demand,  after  the  expenses  have  been  in- 
oorred  and  the  apportionment  has  been  made, 
because  not  until  then  is  it  a  case  in  whidi  the 
local  authority  are  empowered  to  recover  the 
expenses  summarily.  After  the  demand  the 
memorial  can  be  presented  within  twenty-one  days. 
Hare  it  was  presented,  and  the  only  question 
then  is,  what  questions  could  the  Local  Govern- 
ment Board  inquire  intoP  What  words  are 
there  in  the  Act  to  oblige  us  to  come  to 
the  narrow  conclusion  that  there  could  be  no 
appeal  as  to  either  the  necessity  for  the  work 
or  the  reaaonableness  of  the  expenditure  P  Yet 
it  is  said  that  the  local  board  of  health  have 
no  control  over  these  matters.  Aocordinff  to  this 
aigoment  there  is  only  one  complaint  wni<^  the 
owner  can  make;  then  why  should  he  state 
it  as  sect.  268  says  he  shall  P  That  section 
says  '*the  giounoB  of  his  complaint"  (in 
the  plural),  and,  if  there  can  only  be  one 
groond  of  complaint,  what  is  the  necessity 
for  this  provision  P  The  section  assumes  that 
theie  may  be  several  grounds  of  complaint, 
and  that  they  may  be  grounds  which  could  not  be 
antidpi^ed  by  the  local  authority.  I  think  the  con- 
strnction  suggested  is  too  narrow,  and  would  lead 
to  absurd,  inconvenient*  and  unjust  results.  It 
seems  obvious  that,  on  the  true  construction  of 
seot.  2d8,  the  Local  Government  Board  has  power 
to  inquire  into  every  circumstance  connected  with 
the  subject  d[  the  appeal    They  may  take  into 


their  consideration  the  ibrmer  matters,  not  as 
decisions,  but  as  facte,  in  order  to  inquire  whether 
the  sum  demanded  is  equitable.  I  should  be  loth 
to  fetter  the  Local  Government  Board  in  the 
exercise  of  the  powers  conferred  upon  them. 
Therefore  it  seems  to  me  that,  assuming  prohibi- 
tion will  lie,  there  is  no  reason  for  assuming  that 
the  Local  Government  Board  are  about  to  inquire 
into  matters  beyond  their  jurisdiction.  I  cannot 
see  that  they  would  be  exceeding  their  juris- 
diction if  they  were  to  inquire  into  all  the  matters 
which  relate  to  the  question  in  dispute.  I  think 
therefore  that  there  is  nothing  which  we  ought  to 
prohibit.  I  do  not  agree  with  one  of  the  grounds 
of  the  decision  in  the  court  below,  but  I  agree 
that  the  rule  was  rightly  discharged,  and  this 
appeal  ought  to  be  dismissed. 

Judgment  affirmed. 

Solicitors  for  Penarth  Local  Board,  Torr  and 
Go.,  for  Qriffiihe  and  Oorhett,  Cardiff.. 

Solicitors  for  Local  Gk>vemment  Board,  Bharpes 
Parkers,  and  PrUchard. 

Solicitors  for  Mr.  Taylor,  Ingledew  and  Jnee,  for 
IngledeWf  Inee^  and  Vaehelit  Cardiff. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Wednesday,  Dec.  6, 1882. 

(Before  Field  and  Stephen,  JJ.) 

HAB30TTLB  (app.)  V.  Tbbet  (rcsp.).  (a) 

Fishery  district — OerUfiealte  of  Secretary  of  8taie 
— Tributary — Waterworks  reservoir — Eioer  Tyne 
Salfnon  Fisheries  Acts  1861-1878  (24  ^  25 
Viet.  0. 109;  28  ^  29  Vict.  c.  121 ;  andS6  ^S7 
VieL  c  71)— The  Freshwater  Fisheries  Act  1878 
(41  ^  42  VicL  e.  39). 

Under  (he  Salmon  Fishery  Act  1865  (28  ^  29  Vict. 
0. 121),  s.  5,  the  fishery  district  of  the  river  Tyne 
was  described  by  a  Secretary  of  Stage's  certificate 
to  be  **  so  much  of  the  river  Tyne  and  its  tribfjUaries 
as  is  situate  wUMn  the  counties  of  Oumherland, 
Northumberland,  Durham,  Stc^*  Before  1845 
the  Whit&A  Dean  Bwm  in  the  county  of  Norths 
wniberland  was  a  tributary  of  the  Jhfne,  In 
that  year  8  i^*  9  Vict.  c.  laoai.  empowered  a 
local  water  company  to  take  the  water  of  this 
stream,  and  under  that  and  two  subsequent  Acts 
a  reservoir  was  formed  by  placing  a  dam  across 
it,  an  outlet  from  the  reservoir  communicating 
by  an  artificial  watercourse  with  the  ancient 
watercourse  of  the  stream.  Sometimes  aU  the 
water  of  the  stream  flows  direct  to  theTifne, 
sometimes  a  part  flows  through  the  reservoir  vnto 
the  Tyne,  sometime  {frequently  in  summer)  aU 
the  water  is  impounded  in  the  reservoir.  Scdmon 
a/nd  trout  can  only  pass  into  the  reservoir  when 
the  stream  is  in  flood,  and  the  sluices  drawn  up. 
On  an  infcmnation  charging  the  respondent  with 
attempting  to  take  trout  in  the  reservoir  by 
means  other  than  a  properly  licensed  instrument : 

Held,  that  the  justices  were  right  in  dismissing 
the  information,  as  the  reservoir  was  not  a 
tributary  of  the  Tyne  vjithin  the  meaning  of  the 
certificaAe  of  the  Secretary  of  State. 

This  was  a  case  stated  nnder  20  &  21  Vict.  c. 
43  by  jastices  for  the  connty  of  Northumberland 

(a)  Beported  to7  J*  SiOTH,  Esq.,  Barrlster-M-Law. 


144 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


Habbottlb  (app.)  v.  Tebat  (reap.). 


[Q.B.  Drv. 


on  the  hearing  of  an  information  preferred  before 
them,  under  the  Salmon  Fishery  Acts  1865  to 
1873  (24  &  25  Viot.  o.  109 ;  28  A  29  Vict.  c.  121 ; 
and  36  &  37  Viet.  o.  71)  and  the  Freshwater 
Fisheries  Act  1878  (41  &  42  Yiot.  c.  39),  by  one 
George  Harbottle  against  William  Terry,  for  an 
offence  against  the  22Dd  section  of  the  Salmon 
Fishery  Act  1873.  Upon  the  evidence  then  brought 
before  them  the  justices  dismissed  the  informa- 
tion* but  stated  the  following  case  for  the  opinion 
of  the  court : — 

1.  Upon  the  hearine  of  a  certain  information 
preferred  by  the  appellant  against  the  respondent 
charging  for  that  "  on  the  29th  May  last,  at  the 
mrisn  of  Ovingham,  in  the  division  of  Tindale 
Ward,  in  the  county  aforesaid,  and  within  the 
fishery  district  of  the  river  Tyne,  in  which  said 
district  licences  are  payable  under  the  provisions 
of  the  Sahnon  Fishery  Acts  1865  to  1873  and  the 
Freshwater  Fisheries  Act  1878,  the  respondent 
unlawfully  did  attempt  to  take  trout  by  means 
other  than  a  properly  licensed  instrument  for 
catching  trout — to  wit,  a  stick  and  two  lines — con- 
trary to  sect.  22  of  the  Salmon  Fisheries  Act 
1873." 

2.  The  following  facts  were  either  proved  or 
admitted  by  both  parties : 

3.  That  by  a  certificate  under  the  hand  of  Sir 
George  Grey,  one  of  Her  Majesty's  Principal 
Secretaries  of  State,  dated  the  Ist  May  1866,  the 
fishery  district  of  the  river  Tyne  was  formed,  and 
the  limits  of  the  district  were  described  to  be  so 
much  of  the  river  Tyne  and  its  tributaries  as  is 
situate  within  the  counties  of  Cumberland, 
Northumberland,  Durham,  and  the  town  of  New- 
castle-npon-Tvne,  and  also  the  "estuary  of  the 
said  river,  and  so  much  of  the  coast  as  lies  between 
Souter  Point,  in  the  county  of  Durham,  and  Cray 
Point,  in  the  county  of  Northumberland,  and  all 
rivers  flowing  into  the  sea  between  the  said  points 
and  being  within  the  said  counties,  as  laid  down 
on  the  annexed  map  deposited  in  the  office  of  the 
clerk  of  the  peace  in  the  county  of  Northumber- 
land." 

4.  That  a  board  of  conservators  for  the  said 
district  had  been  duly  appointed,  and  that  a  scale 
of  licences  had  been  duly  approved  by  the  Secre- 
tary of  State  in  pursuance  of  the  Salmon  Fisheries 
Act  1865, 8. 34,  which  is  incorporated  in  the  Fresh- 
water Fisheries  Act  1878,  by  sect.  7  of  the  last- 
mentioned  Act. 

5.  That  a  stream  of  water,  locally  called  the 
Whittle  Dean  Bum,  was,  previous  to  the  year 
1845,  a  tributary  to  the  Tyne. 

6.  That  on  the  30th  June  1845  the  Act  of  Par- 
liament of  8  &  9  Yiot.  o.  Izxi.  was  passed,  and 
on  the  2nd  June  1854  the  Act  of  Parliament  of 
17  &  18  Vict.  c.  Ix.  was  passed,  both  of  which 
Acts  the  respondent  relied  on.  The  Act  of  26  & 
27  Yict.  c.  xxxiv.  also  bears  on  this  case. 

7.  That  by  virtue  of  the  powers  conferred  by 
the  said  two  Acts  of  Parliament  several  reservoirs, 
one  of  which  is  called  "The  Great  Southern 
Reservoir,"  have  been  formed,  which  are  supplied 
with  water  from  the  said  stream. 

8.  That  the  Great  Southern  Beservoir  was 
formed  by  placing  a  dam  across  the  stream. 

9.  That  an  outlet  from  the  said  last-mentioned 
reservoir  has  been  formed  by  which  the  said  last- 
mentioned  reservoir  communicates  by  an  artificial 
watercourse  with  the  ancient  watercourse  of  the 
said  stream. 


10.  That  at  the  present  date  all  the  water  of 
the  said  stream  sometimes  flows  directly  to  the 
riyer  Tyne,  partljr  by  an  artificial  watercourse  and 
partly  by  the  ancient  watercourse ;  at  other  times 
a  portion  of  such  water  fiows  through  the  said 
reservoirs  into  the  Tyne,  and  at  other  times  all 
the  water  of  the  said  stream  is  impounded  in  the 
said  reservoirs,  and  no  water  fiows  into  the  river. 

11.  That  no  waste  water  had  been  passed  out 
of  the  said  reservoirs  since  27th  April  last 

12.  That  it  is  a  frequent  occurrence  in  summer 
for  no  waste  to  be  passed  out  of  the  said  reservoirs. 

13.  That  when  the  said  reservoirs  are  full  all 
the  surplus  water  is  sent  into  the  river  Tyne. 

14.  That  salmon,  the  young  of  salmon,  and 
trout  can  pass  from  the  river  Tyne  into  the  Whittle 
Dean  Bam,  and  thence  into  the  said  reservoirs; 
but  the  stream  must  be  in  flood  and  the  aloices 
drawn  up. 

15.  That  trout  have  been  caught  in  the  said 
stream,  and  trout,  bull  trout,  kelts,  and  smelt  (the 
young  of  salmon)  have  been  caught  in  the  said 
reservoirs. 

16.  That  the  respondent  did,  on  the  29th  May 
1882,  fish  for  trout  in  the  said  reservoir,  called  the 
Great  Southern  Reservoir,  with  a  stick  and  two 
lines,  an  instrument  not  properly  licensed  by  the 
Board  of  Conservators  of  the  fishery  district  of  the 
river  Tyne. 

17.  That  the  stream  called  the  Whittle  Dean 
Bum,  both  above  and  below  the  said  Great 
Southern  Brcservoir,  is  at  present,  a  tributary  to 
the  river  Tyne. 

18.  That  fishing  in  the  said  reservoirs  has  gone 
on  for  twenty  years;  that  the  witness  on  the 
part  of  the  respondent  who  proved  this  had  been 
supKsrintendent  of  the  said  reservoirs  for  that 
period,  and  had  never  seen  any  salmon,  or  the 
young  of  salmon,  in  the  reservoirs,  or  taken  cat, 
except  one,  caught  on  the  23rd  June  1882. 

19.  Upon  these  facts  the  counsel  for  the  appel- 
lant contended  that,  it  being  admitted  that  the 
stream  called  the  Whittle  Dean  Bum  was  onoe  a 
tributary  to  the  river  Tyne,  it  remains  so  stiU ; 
that  the  Great  Southern  Reservoir,  through  which 
the  said  stream  is  permitted  to  flow  at  certain 
times,  and  out  of  which  trout  and  fish  of  the 
salmon  kind  have  been  taken,  is  also  a  tributary 
to  the  river  Tyne  within  the  meaning  of  the  said 
statute. 

20.  It  was  contended  by  the  counsel  for  the 
respondents,  that  there  is  a  differenoe  in  law 
between  water  which  flows  past  land  and  water 
which  is  impounded  by  Act  of  Parliament ;  and, 
while  admitting  that  there  was  a  stream  of  water 
called  Whittle  Dean  Bum,  whiidi  was  at  one  time 
a  tributary  to  the  river  Tyne,  he  contended  that 
the  Legislature  had  altered  the  character  of  the 
stream  and  taken  away  all  rishts.  He  referred  to 
the  preamble  of  the  Act  of  1861  as  evidence  that 
the  Act  extended  only  to  public  watsrs,  or  quasU 
public  waters,  and  not  to  private  fishponds.  He 
defined  the  term  "  tributaiy  "  as  that  which  pays 
tribute,  and  contended  that,  under  the  said 
statutes,  the  said  water  company  were  not  bound 
to  contribute  any  of  the  water  fiowing  in  the  said 
stream  to  the  river  Tyne ;  that  the  said  company 
had  power  to  impound  idl  the  water  flowing  in  the 
said  stream;  and  that,  if  the  Great  Southern 
Reservoir  is  a  tributary,  it  is  a  tributary  to  a 
tributary,  inasmuch  as  it  contributes  to  the 
natural  and  ancient  stream  called  Whittle  Dean 
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Bum,  in  its  oonne  between  the  latter  reeervoir 
ftsd  tJie  lirer  Tyne,  between  whioh  points  it  is  a 
tribatary  to  the  riyer  Tjtm  ;  and  he  snmmed  np 
his  ease  into  two  points :  first,  that  the  Great 
Boathem  Beeervoir  is  private  water,  and  not  a 
tribntary  within  the  meaning  of  the  said  oertifi- 
cate;  second,  that  a  tributary  mnst  be  "  frequented  " 
by  trout. 

Upon  the  evidence  above  set  forth  we  decided 
that  a  stream,  locally  called  the  Whittle  Dean 
Born,  was,  previous  to  the  date  of  the  first  statute 
put  in  evidence  by  the  respondent,  a  tribntary  to 
the  river  Tyne ;  that  by  the  operation  of  the  said 
two  last-mentioned  statutes  {Sis  9  Yiot.  o.  Izxi.  and 
17  &  18  Yiot.  a  Ix.)  and  of  the  26  &  27  Yiot. 
c  xxxiv  the  reservoirs  formed  under  theprovi- 
sioDs  of  those  statutes  are  no  longer  tributaries 
to  the  river  Tyne,  and  therefore  not  within  ^e 
jnrisdiotion  of  the  Tyne  Salmon  Oonservanoy,  and 
thereupon  we  dismissed  the  information. 

The  'question  for  the  decision  of  the  court  is, 
whether  the  said  Great  Southern  Beservoir  is  a 
tribntary  to  the  river  Tyne  within  the  meaning  of 
the  said  oeridficate. 

If  the  court  should  be  of  opinion  that  the  Great 
Southern  Beservoir  was  not  such  a  tributary,  then 
the  order  of  ibe  justices  dismissins  the  information 
was  to  stand.  If  the  court  should  be  of  the  con- 
traiy  opinion,  then  the  case  was  to  be  remitted  to 
the  justices  to  be  dealt  with  according  to  the 
deoision  of  the  court. 

The  3rd  and  5th  sections  of  the  Salmon  Fishery 
Act  1865  (28  A  29  Yict.  o.  121)  so  fi^r  as  they 
are  material,  are: 

Z.  In  this  Act  the  word  "  river  "  shall  inolnde  snoh 
portion  of  uiy  streftxn  or  lake,  with  its  tribntaries,  and 
sneh  portion  of  any  eetnarv,  sea,  or  sea  ooast  as  may 
from  time  to  time  be  deolareoi,  in  manner  hereinafter  pro- 
Tided,  to  belong  to  such  river. 

5.  The  limits  of  a  river  shall  be  defined  for  the  pnr- 
poies  of  this  Act,  and  a  fisheiv  district  shall  be  formed, 
by  a  oertifioate  nnder  the  hand  of  one  of  Her  Majesty's 
raieipal  Secretaries  of  State,  deeoribing  the  lunits  of 
tho  river  or  district. 

The  22Dd  section  of  the  Salmon  Fisheries  Act 
1878  (36  A  37  Yict.  c.  71).  is : 

22.  In  all  fishery  districts  in  whioh  Uoenoes  are  payable 
imder  the  provisions  of  the  Salmon  Fisheries  Act  1865, 
or  this  Aot,  anv  perscn  fishing  for,  taking,  killing,  or 
attempting  to  take  or  kill,  salmon  by  any  means  whatso- 
eyer  other  than  a  properly  lioensed  fishing  weir,  fishing 
mindun,  fixed  engine,  instroment,  net,  or  derioe  for 
OBtdnng  or  faeiHtatin^  the  catching  of  salmon,  or  assist- 
ing si^  person  in  so  domg,  shall  be  liable  to  a  penalty  not 
OTflBfimng  five  pounds. 

The  mataial  sections  of  the  Freshwater 
fisberies  Act  (41  is  42  Yict.  c.  39),  are: 

2.  This  Aot  shall,  so  far  as  is  consistent  with  the 
inor  tiiereof ,  be  read  as  one  with  the  Eblmon  Fishery 
AelB  1861  to  1876. 

6.  The  provisions  of  the  Salmon  Fishery  Acts  1865 
ud  1873,  which  relate  to  the  formation  of  fishery 
^isiriels  and  to  the  appointment,  qnalification,  pro- 
ceedings, and  powers  of  oonserrators,  shall  extend  and 
^ply  to  all  waters  within  the  limits  of  this  Aot, 
uBq[iiented  by  tront  or  char. 

7.  In  any  fishery  district,  subject  to  a  board  of  oon- 
Krrators,  the  oonservators  shall  have  power  to  issue 
Hseaoes  for  the  day,  week,  season,  or  any  part  thereof, 
to  all  persons  fidiing  for  trout  or  char,  and,  in  the  event 
of  tiie  power  being  exercised  in  any  fisheiy  district,  the 
gwfisioiis  of  the  thuty-third,  thirty-fourth,  thirty-fifth, 
wrty-eixth,  and  thirty-seventh  sections  of  the  Salmon 
fihyy  Aot  1865,  and  of  the  twenty-first,  twenty-second, 
^venty-fonrth^and  twenty- fifth  sections  of  the  Salmon 
nheiy  Act  1873  (relative  to  licences)  shall,  with  respect 
to  sooh  distiiot,  he  construed  as  if  the  words  "  trout 
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or  ohar "  were  inserted  tfavoughont  after  the  word 
"  salmoii." 


The  Act  of  Parliament  S  is  9  Yiot.  o. 
relied  npon  by  the  respondent,  is  a  local  Aot  for 
snpplring  the  borooffh  and  oonnty  of  Newcastle- 
upon-Tyne,  and  the  horoagh  of  Ghkteshead,  in  the 
county  of  Durham,  ana  the  neighboorhodds 
thereof,  with  water  fh)m  Whittle  Dean,  in  the 
parish  of  Ovingham,  and  other  phMWsin  Northum- 
berland; the  Act  17  is  18  Yict.  c.  Iz.  is  for 
enabling  the  Whittle  Dean  Water  Company  to 
extend  their  works  and  to  obtain  a  further  supply 
of  water  from  certain  rivers  and  strsams;  andfthe 
Act  26  is  27  Yidt.  c.  zxxiv.  is  the  l^wcastle  and 
Gateshead  Waterworks  Aot  1868. 

WiUiB  Bund  for  the  appeUant.— The  Whittle 
Dean  Bum  was  formerly  a  tributary  to  the  Tyne, 
and  is  stated  in  the  case  to  be  so  at  present 
both  above  and  below  the  reservoirs.  By 
the  Waterworks  Acts  the  waterworks  com- 
pany were  authorised  to  place  a  dam  across  the 
stream,  and  so  turn  the  water  into  (among  others) 
a  reservoir  called  the  Great  Southern  ]E&servoir, 
and  this  was  done  before  the  Salmon  Fisheries 
Acts  were  passed.  Under  them  the  Secretary  of 
State  formed  the  fishery  district  of  the  Tyne, 
which  was  described  to  include  so  much  of  the 
river  Tyne  and  its  tributaries  as  was  situate 
within  certain  counties.  The  fact  that  the  stream 
is  dammed  across,  and  the  water  bv  these  means 
held  up  in  a  reservoir  for  the  use  of  the  waterworks 
company,  does  not  cause  the  water  so  held  np  to 
cease  to  he  tribntary.  In  Merricks  v.  OadwaUader 
(46  L.  T.  Bep.  N.  S.  29)  the  wording  of  the  certi- 
ficate of  the  Secretary  of  State  was  dififerent,  and 
the  deoision  is  based  on  a  rule  of  construction 
which  does  not  apply  here.    In  HaU  v.  Beid  (a) 

(a)  fflGH  COUBT  OF  JUSTICE.— QUEEN'S  BENCH 

DIVISION. 

Monday,  Jtme  12, 1882. 

(Before  Ftbld  and  Cavb,  JJ.) 

Hall  (app.)  v.  Bbid  (resp.). 

This  was  a  oase  stated  nnder  20  A  21  Yiot.  o.  48  by 
justioeB  for  the  oonnty  of  Derby  on  the  hearing  of 
an  information  preferred  before  them  at  Bakewell  on 
the  2l8t  April  1882  by  the  appellant,  a  water  bailiff 
to  the  Bocufd  of  Conseryators  of  the  Trent  Fishery  DIb- 
triot,  against  the  respondent  for  nnlawfoUy  attempting 
to  take  trout  in  the  river  Wye  at  Bakewell,  in  the 
oonnty  of  Derby,  by  means  other  than  a  properly  lioensed 
instroment  for  catohing  tront,  contrary  to  the  22nd  sec- 
tion of  the  Salmon  Fisheries  Aot  1873. 

The  Trent  Fishery  District  is  a  fishery  district  dnly 
formed  nnder  the  provisions  of  the  Salmon  Fishery  Aots, 
by  a  certificate  nnder  the  hand  of  one  of  Her  Maiesfy's 
Irinoipal  Seoretaries  of  State,  and  the  limi^  of  the  ma- 
triot  are  therein  described  to  be  *'  so  mnoh  of  the  river 
Trent  and  its  tributaries"  as  is  situate  within  the 
counties  of  Stafford,  Nottingham,  Derby,  &o. ;  and  the 
Board  of  Conservators  for  the  district  was  duly  appointed, 
and  a  scale  of  Uoenoes  duly  approved  under  the  provi- 
aions  of  the  said  Acts. 

The  respondent  had,  as  a  fact,  fished  for  tront  without 
a  licence  m  the  river  Wye,  which  is  a  riyer  fiowing  into 
the  Derwent,  which  fiows  into  the  Trent. 

The  justices  were  of  opinion  that  -Uie  word  "tribu- 
taries" in  the  Seoretarpr  of  State's  oertifioate  meant 
direct  tributaries,  and  did  not  include  the  tributary  of  a 
tributary,  the  case  of  Merricke  v.  Oadtoallcider  (46  L.  T. 
Bep.  N.  S.  29)  being  oonclusiTe  on  that  point ;  and  they 
therefore  dismisBed  the  information,  but  stated  a  oase 
for  the  opinion  of  the  court,  the  question  being  whether 
the  respondent  required  a  Uoenoe  from  the  Boara  of  Con- 
servators  to  fiah  in  the  river  Wye. 

WiUis  Bv/nd  for  the  appellant. 

Woolftoir  the  respondent. 

U 


146 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


Harbottlv  (app.)  v.  Tsrrt  (reap.). 


[Q.B.  DiY. 


"tributBiy"  waa  defined  by  Field,  J.  as  "that 
which  oontribntes  to."  [Stephen,  J. — The  qaestion 
there  was  as  to  whether  a  tributary  of  a  tributary 
was  itself  a  tributary,  and  it  was  dedded  that  it 
was.]  In  this  case  the  reservoir  is  a  tributary 
of  the  stream  which  is  found  to  be  a  tributary  of 
theTyne.  [Stephen,  J.— Would  the  Serpentine 
and  Hendon  reserroir  be  tributaries  of  the 
Thames  P]  Tes ;  but  the  Secretary  of  State  has 
full  powers  in  the  formation  of  the  districts,  and 
it  would  be  for  him  to  consider  whether  he  would 
include  them  in  the  Thames  district  or  not : 

Reg.  v.  Sir  Qeorge  Orey,  14  L.  T.  Bep.  477 ;  L.  Bep. 
IQ.  B.  469. 

[Field,  J. — Is  not  the  definition  in  J7aU  y.  Beid 
too  wideP  If  pressed  it  would  include  water 
taken  from  a  stream  for  domestic  purposes,  and 
afterwards  returned  through  the  drains,  and 
licences  would  be  required  for  private  fish  ponds 
in  all  cases  where  the  water  is  derived  from,  and 
the  surplus  returned  to,  a  tributary  in  a  fishexy 
district.  Must  not  a  tributary  be  ejuedem  genens 
with  its  parent  river  P]  A  mountain  stream 
dry  in  summer  is  most  important  for  fishing 
purposes  for  breeding,  and  this  is  an  exactly 
sinular  case ;  the  reservoirs  take  all  the  water  in 
summer,  and  when  there  is  too  much  the  sluices 
are  opened  and  a  part  is  allowed  to  flow  away. 
[Stephen,  J. — ^Does  not  this  case  differ  from 
that  of  a  stream  across  which  dams  have  been 
placed  so  as  to  form  ponds,  the  water  flowing 
in  at  the  top  and  out  at  the  bottom  P  In  this  case 
there  are  watercourses  on  each  side,  and  the 
reservoir  between  impounds  ^e  water,  and  it  is 
only  when  it  becomes  too  full  that  the  sluices  are 
oi>ened  and  some  of  the  water  let  off.]  The 
mbutaiy  watercourses  at  the  side  are  artificial 
like  the  reservoir.  The  company  has  received  no 
rights  from  the  Legislature  beyond  that  of  taking 
the  water  for  the  purpose  of  supplying  the  town, 

Field,  J. — ^I  see  no  neoesaity  whatever  for  patting 
any  limitation,  as  it  is  snggeeted  that  we  onght,  upon  the 
word  "  tributary."  What  we  have  to  do  is  to  constrne 
the  langnage  ox  the  oertifloate  and  see  what  it  means. 
The  general  objeot  of  the  Act  iis  that  persons  fishing  for 
fish  within  oertain  distrietB  shall  be  nnder  the  control  of 
boards  of  oonserrators,  who  shall  grant  licences  so  as 
to  preserve  the  fish  for  consumption  to  the  use  of  the 
inhabitants  at  large.  The  Home  Secretary  is  to  state 
what  the  limits  of  these  districts  are.  In  this  case  he 
says  they  are  "  the  Trent  and  its  tributaries."  Whv  are 
we  to  pnt  a  limitation  on  this  word  and  not  read  it  m  its 
natural  sense?  A  tributary  is  that  which  oontribntes 
to ;  and  can  anyone  doubt  for  a  moment  that  tiie  Wye  is 
a  tributary  of  the  Trent.  If  yon  did  not  tnm  on  in  aid 
the  water  of  the  Derwent,  it  would  be  the  whole  and  sole 
tributary  of  the  Trent,  and  would  be  the  Trent ;  and  if 
this  were  the  case,  the  whole  difficulty  would  be  got  over. 
The  magistrates  appear  to  have  thought  that  the  deoiflion 
in  the  Severn  ease  {MerricU  v.  Ccidwallader,  46  L.  T. 
Bep.  N.  S.  29)  was  dedsive  on  this  point ;  but  really  and 
tnuy  it  is^  not  so,  beoanse  that  was  a  judgment  upon  tb.e 
oonstmction  of  tke  certificate  in  that  case,  applying  the 
well-known  maxim  that,  if  von  find  an  Act  of  the  Legia- 
latore  or  document  descrioing  a  particular  case,  and 
other  oases  as  the  alternative  of  uiat  case,  it  must  be 
taken  to  include  only  the  same  class  of  case.  The  cer- 
tificate there  named  the  rivers  Teme  and  Yyrynw,  which 
are  direct  tributaries  of  the  Severn,  and  then  went  on, 
"  and  all  other  tributaries  of  the  river  Severn  ;"  and 
the  court  held  that  the  words  must  be  confined  to  "  all 
other  tributaries  like  the  Teme  and  Vyrvnw,"  and  that 
it  was  the  intention  of  the  Secnretanr  of  State  that  all 
tributaries  other  than  those  which,  like  the  Teme  and 
Yyrynw,  flow  direct  into  the  Severn,  should  be  excluded. 

Cavb,  J.  concurred. 

CaaeremitM, 


and  there  is  no  reason  why  the  right  of  fishing  the 
water  they  take  for  this  purpose  should  be  given 
to  them,  esperially  when  the  result  will  be  to 
throw  great  difficulties  in  the  way  of  carrying  oat 
the  objects  of  the  Act.  The  case  of  Lyne  v.  LeSnaird 
(18  L.  T.  Bep.  N.  S.  55 ;  L.  Bep.  3  Q.  B.  156) 
shows  the  strictness  with  which,  in  the  opinion  of 
Blackburn,  J.,  these  Acts  ought  to  be  construed, 
and  the  inconvenience  of  holding  that  this 
reservoir  is  no  part  of  the  district,  and  that  no 
licence  is  required  to  fish  for  trout  in  it. 

J,  Edge,  for  the  respondent,  was  not  called  upon. 

Field,  J. — I  am  unable  to  say  that  the  conclu- 
sion at  which  the  justices  arrived  in  this  case  is 
wrong,  and  am  of  opinion  that  the  appeal  must 
be  dismissed.     The  question  submitted  to  ua  is 

Surely  one  of  the  construction  of  the   statate. 
few,  this  is  one  of  those  statutes  for  the  con- 
struction of  which  it  is  necessary  to  look  at  the 
objects  the  Legislature  had  in  view  in  passing  it, 
and  the  consequences  of  the  powers  they  gave 
under  it.    We  may  then  be  able  to  see  whether 
they  intended  to  indade  under  the  name  of  "  tribu- 
tary "  such  a  piece  of  water  as  that  under  con- 
sideration in  this  case.    The  object  of  this  statute, 
as  stated  in  the  preamble,  was  to  prevent  the 
destruction  of    migratory  fish.     These   fish   go 
to  the  sea,  and  then  come  up  at  a  oertain  season 
to  deposit  their  spawn,  and  then  the  young  fish 
come  down  in  their  turn,  and  they  form  a  sort  of 
food  supply,  which  the  statute  was  intended  to 
preserve  for  the  good  of  the  community  against 
the  cupidity  of  particular  owners  of  land  or  others, 
who  might  prevent  the  young  fish  from  getting 
out  of  the  river,  or  otherwise  destroy  them.    iS 
carry  out  this  object  a  fishing  district  of  the  river 
Tyne  was  duly  formed  with  certain  limits,  as  set 
out  in  the  case,  and  a  board  of  conservators  was 
appointed,  and   powers  to   enter    on   the  land 
and  various  other  powers  were  given  to  their 
water  bailifiPs.    Then  the  facts  of  this  case  are 
that,  previous  to  the  year  1845,  the  stream  in 
question  was  a  tributuy  to  the  Tyne.    In  that 
year  the  waterworks  company  obtained  an  Act 
empowering  them  to  appropriate  the  water  of  the 
stream  for  the  purposes  of  their  undertaking. 
Under  the  powers  of   this  Act  the  undertakers 
formed  a  series  of  reservoirs,  and  various  connec- 
tions between  them  and  the  stream,  and  took  all 
the  water  they  wanted  from  the  stream.    They 
also  formed  a  channel  for  the  surplus  water,  and 
if  they  want  all  the  water  the  stream  supplies 
they  take  all ;  if  some  only,  they  take  what  they 
want,  and  allow  the  rest  to  flow  down  the  surplus 
channel.    During  some  summers  no  water  passes 
down   this  channel,  and  at  the  time  of  the  cir- 
oumstances  on  which  the  information  is  laid  no 
water  was  passing  down.    Of  course  I  agree  that 
the  mere  circumstance  that  at  one  time  the  stream 
is  full  and  at  another  empty  does  not  prevent  it 
from    being  a   stream;    out  at  the  same  time 
I  cannot   help   thinking,  without   laying    down 
any  precise   definition,   that   a  tributary   must 
be    something    in    the    nature   of     a    stream. 
I    should    have   some  hesitation,   for  instance, 
in  saying  that   an   art<esian   well  was   a  tribu- 
tary,    ^e   (question,   however,    to    be   decided 
in  this  case  is,  whether  this  reservoir  is  a  tribu* 
tary  or  not.    The  justices  have  oome  to  the  con- 
clusion that  it  is  not,  and  I  am  not  satisfied  that 
they  are  wrong.    On  the  contrary,  if  I  had  had  to 
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demde  the  point  in  the  first  instance,  I  should  haye 
said  that  it  was  not  a  tribatary.  Otherwise,  if 
reseiToirs  saoh  as  this  are  to  be  tribntaries  within 
the  meaning  of  the  Act,  I  do  not  know  where  I 
shoiild  be  able  to  stop  in  the  definition  of  the  word. 
I  think  that  the  langnage  I  used  in  HdU  T.  Beid 
was  too  broad,  and  cannot  be  applied  to  the . 
present  case.  I  cannot  say  that  all  water  which 
has  once  been  in  a  tribntary  stream  continaes  to 
be  tribatary.  If  so,  I  should  be  obliged  to  say 
lihat  all  fishponds  oonstmcted  on  private  proper- 
ties, and  fed  by  tribatary  streams,  are  tributaries. 
The  primary  object  of  the  Legislatore  was  to  pro- 
toot  migratory  nsh,  bat  these  fish  can  only  get  into 
bhe  reservoir  in  question  when  the  stream  is 
m  flood  and  the  sluices  are  drawn  up.  Besides, 
the  water  is  impounded  in  this  reservoir  for  a  com- 
mercial purpose,  to  be  supplied  to  the  town  of 
Newcastle  for  domestic  and  other  purposes,  and 
the  great  bulk  of  the  water  impounded  is  so  sup- 
plied, and  only  returns  to  the  Tyne  after  passing 
^roQgh  the  water  company's  pipes  and  the  houses 
of  the  town,  and  I  can  heurdly  think  that  it  was 
intended  to  bring  water  impounded  in  this  manner 
and  for  this  purpose  under  the  operation  of  the 
statate,  or  that  it  falls  within  the  natural  meaning 
of  the  word  tributary ;  and  on  these  grounds  I 
think  that  the  appeal  must  be  dismssed. 

Stxphbn,  J. — ^In  this  case  the  question  is  whether 
this  reservoir  is  a  tributary  of  the  Tyne  or  not. 
The  magistrates  are  of  opinion  that  it  is  not,  and 
I  am  of  the  same  opinion.  The  question  is  a  very 
simple  one.  Is  a  pond,  inclosed  by  and  fed  from  a 
BtrcAm  which  runs  into  a  larger  stream,  to  be  con- 
Bidered  a  tributary  of  that  larger  stream  P  Now, 
if  you  wore  to  ask  anyone,  without  reference  to 
the  Act,  whether  it  were  so,  any  person,  speaking 
in  ordinary  language,  would  say  that  it  was  not. 
When  one  Bx>eaks  of  a  tributary  in  ordinary  con- 
versation, one  means  a  stream  which  runs  into 
another  stream.  It  is  not  an  exact  word,  and  no 
technical  meaning  has  been  assigned  to  it ;  but, 
on  the  other  hand,  its  popular  meaning  is  not  very 
indefinite  or  profound,  and  it  requires  much 
ingenuity  to  support  the  interpretation  which  the 
appellants  desire  to  put  upon  it.  I  should  be  sorry, 
however,  to  attempt  to  lay  down  a  complete  defi- 
nition of  the  word.  There  are  many  circumstances 
which  might  distinguish  other  cases  from  this, 
and  it  would  be  very  difficult  to  frame  a  definition 
which  would  apply  to  all  cases.  I  think,  for 
instance,  that  where  a  stream  is  dammed  across  so 
as  to  form  a  succession  of  pools,  through  all  of 
which  the  stream  runs,  flowing  into  the  upper  one 
and  out  at  the  bottom  of  the  lowest,  or  where  a 
stream  widens  into  lakes  at  no  great  distance  from 
the  sea,  with  a  strong  stream  running  through 
them  and  out  to  sea,  it  might  very  well  be  that  all 
the  pools  and  lakes  would  be  "tributary."  But 
these  reservoirs  are  quite  differently  situated. 
Two  streams  which  are  tribntary  run  round  the 
reservoirs,  and  by  meang  of  pipes  part  of  the  water 
is  impounded,  ana  turned  into  the  reservoirs ;  but, 
aocoraing  to  the  ordinary  usage  of  language,  I  do 
not  tbii^  that  these  reservoirs  can,  under  these 
ciroamstances  be  called  tributaries  of  the  Tyne. 
My  opinion  is  that  this  case  is  more  like  that  of 
pnvate  fishponds  in  private  srounds.  It  would  be 
a  strong  use  of  language  to  say  that  the  Serpentine 
or  the  Bound  Fond  at  Kensington  are  tributaries 
of  the  Thames,  and  the  only  difference  between 
them  and  this  reservoir  is,  that  in  one  case  the 


connection  is  slightly  clearer  than  in  the  other. 
There  are  reservoirs  fuso  by  the  side  of  the  Thames 
above  Kingston,  into  which  the  Thames  runs,  and 
I  have  no  doubt  most  of  the  water  comes  back 
into  the  river ;  but  it  would  be  absurd  to  say  that 
they  are  tributaries  of  the  Thames.  I  think,  there- 
fore, that  the  decision  of  the  magistrates  is  correct, 
and  must  be  upheld. 

Appeal  dismiaeed. 

Solicitors  for  the  appellant,  E.  Flux  and  Lead* 
hitterf  for  Oibson,  Hexham. 

Solicitors  for  respondents,  PcUtiaon,  Wigg  and 
Co.,  for  Gf.  Armsirong,  Newcastle-upon-Tyne. 


Friday,  Dec.  8, 1882. 

(Before  Field  and  Stephen,  JJ.) 

The  Local  Boaud  of  Health  pos  the  District 
OF  Bishop  Auckland  (apps.)  v.  The  Bishop 
Auckland  Ibon  and  Steel  Company  Limited 
(resps.).  (a) 

Nuiecmce — Injurioue  to  heaith—'Iron  oompawy — 
Accuwidation  of  dndere — PubUo  HeaUh  Aot 
1875  (88  ^  39  Vict.  e.  55),  «.  91,  eiib-eeot.  4 

By  the  Public  HeaUh  Ad  1875  (38  ^  39  Vict.  c.  55), 
8.  91,  eiib'aect,  4,  **  any  accumulation  or  deposit 
which  is  a  nuisance  or  injurious  to  heaUh  shaU 
he  deemed  to  be  a  nuisance  Udble  to  be  dealt  with 
summaril/y." 

Held,  that  an  accumulation  destructive  of  the 
personal  comfort  of  the  neighbourhood  came 
within  the  secHon,  aUhovbgh  not  injurious  to 
health. 

The  Great  Western  Bailway  Company  i;.  Bishop 
(26  L.  T.  Rep.  N.  8.  905 ;  L.  Bep.  7  Q.B.  550) 
distingwished. 

This  was  a  case  stated  under  20  &  21  Yiot.  o.  43, 
by  justices  for  the  county  of  Durham,  and  was, 
so  mr  as  material,  as  follows  : — 

1.  At  a  petty  session  holden  at  Bishop  Auckland 
in  and  for  the  north-west  division  of  the  Darling- 
ton ward,  in  the  county  of  Durham,  on  the  10th 
July  1882  a  complaint  was  preferred  by  the  Local 
Board  of  Health  for  the  district  of  Bishop  Auck- 
land, hereinafter  called  the  appellants,  against  the 
Bishop  Auckland  Iron  and  Steel  Company  Limited, 
hereinafter  called  the  respondents,  under  sub- 
sect.  4  of  the  9l6t  section  of  the  38  &  39  Vict.  c. 
55  (Public  Health  Act  1875),  charging  that  in  or 
upon  the  premises  of  the  said  respondents,  situate 
at  Bishop  Auckland  aforesaid,  in  the  district  of  the 
appellants,  the  following  nuisance  existed,  namely, 
"An  accumulation  or  deposit  of  cinders,  ashes, 
and  refuse,"  which  was  a  nuisance  or  injurious 
to  health,  and  which  nuisance  was  caused  by  the 
act  and  default  of  the  respondents,  and  was  deter- 
mined by  us,  the  said  parties  respectively  being 
then  present  or  represented,  and  upon  such  hear- 
ing we  dismissed  the  said  complaint. 

4.  Upon  the  hearing  of  the  said  complaint  the 
following  foots  were  either  proved  before  us  or 
admitted  by  both  the  parties:  That  the  respon- 
dents are  the  occapiers  of  certain  premises  within 
the  appellants'  district  in  which  tne  manufacture 
of  iron  and  steel  is  carried  on.  The  works  are  in 
the  town  of  Bishop  Auckland,  and  are  surrounded 
by  dwelling-houses  on  three  sides.  In  the  course 
of  carrying  on  their  business  the  respondents  pro- 

(a)  Beported  by  J.  Skith,  Eiq.,  BarriBter«t.l4iw. 
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dnce  or  make  lirge  quantities  of  cinders  and  ashes, 
which  are  not  removed  from  the  premises,  but 
which  are  deposited  there  and  allowed  to  acoamn- 
late.  The  heaps  so  accamalated  are  on  fire  and 
continually  smonldering,  and  from  them  are 
thrown  off  in  large  quantities  fames,  or  effluvia. 

The  appellants  called  their  surveyor,  who 
stated  that  he  had  had  complaints  of  the 
nuisanoe  caused  by  the  effluvia.  He  also  stated 
that  a  portion  of  tne  burning  heaps  stand  upon 
certain  sewers  belonging  to  the  said  appellants,  and 
the  fumes  from  such  heaps  found  their  way  into 
and  along  the  said  sewers,  through  the  water- 
closets,  into  the  dwellings  of  certain  of  the  inhabi- 
tants of  the  said  appelkmts'  district.  The  appellants 
also  called  their  medical  officer,  who  stated  that 
although  he  had  no  doubt  of  the  effluvia  com- 
plained of  being  a  nuisance  to  some  people,  he 
had  never  known  the  health  of  any  of  the  inhabi- 
tants to  suffer  therefrom,  and  further,  that  it  was 
not  a  nuisance  injurious  to  health. 

5.  At  the  close  of  the  appellants'  case  it  was 
contended  for  the  respondents,  that,  as  the  medical 
evidence  had  failed  to  prove  i^JQi^y  to  health,  the 
prosecution  must  fail,  and  The  Qreat  Western 
jEUiAkoay  Ootnpam  v.  Bishop  (26  L.  T.  Bep.  N.  S. 
905 ;  L.  Bep.  7  Q.  B.  550)  was  dted  in  support 
of  such  contention. 

6.  For  the  appellants  it  was  contended  that  it 
was  not  necessary  to  prove  that  the  nuisance  com- 
plained of  was  injurious  to  health,  and  that  if  we 
were  satisfied  there  was  a' nuisanoe  caused  by  the 
effluvia  we  ought  to  convict  the  respondents. 
The  MaUon  LomI  Board  v.  The  Malton  Farmers' 
Manure  Oompamf  (40  L.  T.  Bep.  N.  S.  755; 
L.  Be^.  4  Ek.  Div.  802)  was  citea  in  support  of 
this  view.  We,  however,  found  as  a  fact  that, 
although  the  effluvia  from  the  smouldering  ashes 
micht  be  a  nuisance,  it  was  not  injurious  to 
health,  and  we  accordingly  dismissed  the  said 
complaint  in  manner  before  stated. 

The  question  of  law  arising  from  the  above 
statement  for  the  opinion  of  the  court  is  '*  Was  it 
neoessazy  for  the  appellants  to  prove  not  only 
that  a  nuisanoe  was  caused  by  the  effluvia  in 
cjuestiony  but  also  that  such  nuisance  was 
injurious  to  the  health  of  Uie  inhabitants  of  the 
district  P  " 

The  court  is  humbly  solicited  according  to  the 
power  vested  in  the  court  by  the  said  statute 
(20  &  21  Yict.  a  43),  to  remit  the  case  to  us  the 
said  justices,  with  the  opinion  of  the  court  thereon, 
or  to  make  such  other  order  as  the  court  may 
deem  fie. 

The  following  statutes  and  sections  became 
material  in  the  course  of  the  argument : — 

The  8th  section  of  the  Nuisances  Bemoval  and 
Diseases  Prevention  Act  1855  (18  &  19  Vict. 
c.  121),  is : 

8.  The  word  "nnisaaoeB"  imder  this  Act  shall 
indude.  .  .  .  Any  aoonumlation  or  deposit  whioh  is  a 
nuisance  or  isjnnoos  to  health. 

Part  3  (ss.  13-143)  of  the  Public  Health  Act 
1875  (38  &  39  Yict.  o.  55)  is  entitled  '<  Sanitary 
Provisions."  The  47th  section,  belonging  to  the 
group  (ss.  42-50)  entitled  "  Scavengmg  and 
Oleansing,"  is : 

47.  Any  person  who  in  any  urban  district  (1)  Keeps 
any  swine  or  pigstye  in  any  dwelling  house,  or  so  as  to 
be  a  nniflanoe  to  any  person ;  .  .  .  shall  for  every  snob 
offence  be  liable  to  a  penalty,  Ac. 


The  9lBt  section,  belonging  to  the  group  (ss. 
91-111),  entitled  **  Nuisances,"  is : 

91.  For  the  pnrposes  of  this  Act.  ...  (4)  An^  aocnmn- 
lation  or  deposit  whioh  is  a  nniflanoe  or  ixijnrions  to 
health.  .  .  .  slubil  be  deemed  to  be  nnisanoes  Imble  to  be 
dealt  with  summarily  in  manner  provided  by  this  Act. 

The  114th  section,  belonging  to  the  group  (ss. 
112-115)  entitled  "  Offensive  Trades."  is : 

114.  Where  any  oandle  house,  melting  house,  melting 
place,  or  soap  house,  or  any  slaughter  house,  or  any 
bnilding  or  pltMse  for  boiling  offal  or  blood,  or  for  boiling, 
bnmuig,  or  cmdiing  bones,  or  any  manufactory, 
bnilding,  or  place  naed  for  any  trade,  business,  prooess, 
or  manufacture  causing  emuyia^  is  certified  to  any 
urban  sanitary  aatiiori^  by  their  medical  officer  of 
health,  or  by  any  two  legally  qualified  medical 
practitioners,  or  by  any  ten  ixmabitants  of  the  district 
of  sndh  nrban  samtary  authority,  to  be  a  nnisanoe  or 
injurious  to  the  healtii  of  any  of  the  inhabitants  of  the 
district,  such  urban  authority  ahaJl  direct  complaint  to 
be  made  before  a  justice  .  .  .  and  .  .  .  the  person  so 
offending  .  .  .  shall  be  liable  to  a  penalty,  Ao. 

W.  A,  Meek  for  the  appellants. — ^The  magistrates 
were  wrong  in  dismissmg  the  complaint  in  this 
case  on  the  ground  that  the  matter  complained  of 
was  not  shown  to  be  injurious  to  heuth.  The 
case  of  The  Great  Western  BaUway  Oompcmy  v. 
Bish(^  (26  L.  T.  Bep.  N.  S.  905 ;  L.  Bep.  7  Q.  B. 
550)  is  distinguishable  from  the  present.  In  that 
case  the  information  was  laid  under  the  8th  aeotioii 
of  the  Nuisances  Bemoval  Act  1855  (17  &  18  Yiot. 
0.  55),  and,  although  the  words  are  nearly  the 
same,  the  object  oF  the  earlier  Act  was  mnch 
narrower  than  that  of  the  Public  Health  Act. 
The  Act  of  1855  was  purely  sanitary,  and  the 
nuisance  complained  of  in  The  Qreat  Western 
Baikoay  Ownpany  v.  Bishoo  being  a  mere  oommon 
law  nmsance,  the  court  held  that  the  Act  did 
not  apply.  In  the  present  case  the  complaint  is  laid 
under  the  Public  Health  Act  1875  (38  &  39  Yict. 
c.  55),  which  certainly  deeds  with  other  matters 
thim  those  directly  inj  urious  to  health.  One  group 
of  sections  (ss.  112-115)  is  entitled  "  Offensive 
Trades,"  and  it  has  been  decided  in  The 
Malton  Board  of  HeaUh  v.  The  Malton  Manwre 
OompaMy,{4/0  L.  T.  Bep.  N.  S.  755;  L.  Bep.  4 
Ex.  Div.  302),  which  was  brought  under  the 
114th  section,  that  it  is  not  necessary  to  prove 
injury  to  healUi  under  that  group.  The  91sti 
section  is  one  of  a  group  (sects.  91-111)  entitled 
"Nuisances,"  and  there  can  be  no  reason  for 
limiting  the  meanixig  of  the  word  to  nuisances 
injurious  to  health.  The  raiio  decidendi  in  the  case 
of  The  Qreat  Western  BaUway  Oompawy  v.  Bishop 
(ubi  sti/p)  was  that  any  other  decision  would  lead  to 
absurd  consequences,  and  bring  in  obstructions  to 
highways,  and  other  offences  not  intended  to  come 
within  the  scope  of  the  Act,  and  that  it  was 
therefore  necessary  to  draw  a  line  somewhere, 
and  this  was  done  by  reference  to  the  title  of  the 
Act.  Under  the  present  Act  there  is  no  reason 
why  the  words  "  nuisanoe  or  injurious  to  health  " 
should  not  be  construed  literally. 

B.  Henn  OdUins  for  the  respondents. — ^This  case 
is  undistinguishable  from  The  Qreat  Western 
BaUway  Oompany  v.  Bishop  {tM  sup,).  The  words 
of  Uie  Act  are  practically  the  same  in  that  case 
as  in  this.  Further,  that  case  was  not  affected 
hy  the  decision  in  The  MaUon  Local  Board  v. 
The  MaUon  Manwre  Oompany  (40  L.  T.  Bep. 
N.  S.  755 ;  4  £z.  Div.  802).  The  last-mentioned 
case  is  in  favour  of  the  respondents,  inasmuch 
as  it  was  brought  under  sect.  114  of  the  Aet 
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of  1875,  (me  of  the  gronp  headed  "OffenBive 
Trades,"  aod  neyertheless  both  judges  rest  their 
judgments  on  the  fact  that  sicK  persons  were 
made  worse  by  the  matter  complained  of.  Even 
in  the  *'  Offensive  Trade  "  sections  it  is  provided 
that  the  certificate  of  the  medical  officer  of  health 
shall  set  the  urban  sanitary  authority  in  motion. 
[Stsfhbn,  J. — I  think  the  words  used  by  the 
court  in  The  OrecU  Western  RaiUoay  Oompany  v. 
Bishop  have  a  larger  meaning  than  was  intended 
by  the  court.  I  would  feel  obliged  to  follow  that 
case  under  the  same  Act,  but  not  in  the  case  of 
another  Act.]  I  contend  that  the  construction 
adopted  in  that  case  is  the  correct  and  natural 
ooDstruction  to  put  upon  the  words. 

Fuld,  J.  delivered  a  judgment  to  the  effect  that 
he  was  unable  to  find  a  valid  distinction  between 
the  case  of  Hie  Qreat  Western  Bailway  Oompany  v. 
Bishop  (vbi  sup,)  and  the  case  before  him,  and 
that  he  could  not  say  that  the  justices  were  wrong 
in  following  that  case,  but  having,  during  the  time 
Stephen,  J.  was  delivering  judgment,  read  the 
case  of  The  Banhwry  Urban  Sanitary  Authority  v. 
Page  (45  L.  T.  Bep.  N.  S.  759 ;  8  Q.  B.  Div. 
97),  he  afterwards  said  that,  as  Grove,  J.  had 
in  that  case  taken  the  view  held  by  Stephen,  J. 
in  the  case  under  discussion,  he  no  lon^jer  felt  him- 
self bound  by  The  QrecU  Western  Bailway  Oom- 
fony  V.  Bishop,  and  ther^ef ore  concurred  entirely 
m  the  judgment  of  Stephen,  J. 

Stxphsn,  J.-^I  am  of  opinion  that  the  justices 
were  wrons  in  dismissing  this  information.  I 
stand  by  the  judgment  which  I  gave  in  the  case  of 
The  Maiian  Board  of  Health  v.  The  MaUon 
Mamtre  Oompany  (40  L.  T.  Bep.  N.  S.  755 ;  4  Ex. 
Div.  802),  and  I  do  not  feel  that  the  earlier  case  of 
The  Qreai  Western  Bailway  Oompany  v.  Bishop 
(26  L.  T.  Bep.  N.  S.  905 ;  L.  Bep.  7  Q.  B.  550)  is 
in  point  in  this  case.  In  both  these  Acts  of  Parlia- 
ment which  it  has  been  necessary  to  examine  in 
this  case  a  definition  of  "nuisance"  is  given. 
Under  the  Nuisances  Bemoval  Act  1855  (18  &  19 
Vict.  c.  121),  it  is  provided  that  the  word 
"nnisanoes"  (sect.  8)  "shall  include  an^r  pre- 
mises in  such  a  state  as  to  be  a  nuisance 
or  injurious  to  health."  Now  the  particular 
nmsance  under  consideration  in  the  case  of  The 
GrMi  Western  BaUway  Oompany  v.  Bishop  (uhi 
aup.)  was  not  only  not  injurious  to  health,  but  in 
no  kind  of  way  related  to  the  health  or  comfort  of 
any  person  in  the  neighbourhood,  but  was  simply 
a  common  law  nuisance,  similar,  for  instance,  to  a 
neglect  to  repair  a  highway.  It  was,  in  fact,  the 
miisance  of  having  a  railway  bridge  out  of  repair, 
80  that  water  dripped  on  to  tiioee  who  happened 
to  be  passing  underneath,  and  the  decision  there 
was  to  the  ^eot  that  such  a  nuisance  as  that  did 
not  come  within  the  words  of  the  Nuisances 
Bemoval  Act^  which  was  a  sanitary  Act  dealing 
wiUi  nxusanoes  which  were  injurious  to  health. 
That  is  what  that  case  says,  but  it  does  not  say 
what  the  court  would  have  done  had  the  nuisance 
been,  not  precisely  injurious  to  health,  but  one 
which  interfered  with  the  comfort  of  the  neigh- 
bourhood. There  is  a  great  difference  between  a 
nilway  bridge  out  cf  repair,  so  that  the  water 
^pped  from  it,  and  heaps  of  cinders  throwing  off 
fomes  and  effluvia  in  liurge  quantities.  On  look- 
ingdoaelyinto  ^e  dronmstances  of  the  two  cases, 
that  seems  to  me  to  be  the  difference  between  The 
(irmtWeiternEaiUway  Oompany  Y.Bishopusidiida 


case.   The  nuisance,  in  fiaoti  in  that  case  was  of  an 
entirely  different  kind  from  that  to  which  the  Act 
referred.     In  the  case  of  The  MaUon  Board  of 
Health   V.    The   MaUon    Manure    Oompany   (40 
L.  T.  Bep.   N.   S.   755;   4   Ex.  Div.  302)  the 
nuisance    was    distinctly   injurious    to    health, 
inasmuch  as  it  made  sick  people  worse  ;   but, 
apart  from  that,  as  I  put  it  in  my  judf^ment  in 
that  case,  even  if  it  were  not  shown  to  be  mjurious 
to  health,  yet  if  it  were  destructive  of  the  present 
comfort  of  the  neighbourhood  and  very  near  to 
bein^  injurious  to  health,  it  seemed  to  me  exactly 
the  tning  to  which  both  the  present  and  the  ola 
Act  referred.     I  do  not  find  in  the  case  of  the 
Qreat  Western  Bailway  Oompany  v.  Bishop  an 
authority  which  governs  this  case.    On  the  con- 
trary, the  proper  mode  of  interpreting  the  Act  is, 
in  my  opinion,   to  take  the  natural  sense  of  the 
words.    I  understand   tJiem  as  meaning  not  a 
common  law  nuisance,  but  something  destructive 
of  present  comfort  or  something   injurious  to 
health  without  interfering  with  present  comfort. 
A  man,  for  instance,  may  catoh  diphtheria  without 
being  exposed  to  any  present  loss  of  comfort,  and 
it  is  also  possible  to  destroy  a  man's  comfort  in 
his  home  without  injury  to  his  health,  on  the  same 
principle  that  consumptive  patients  used  to  imagine 
that  their  health  was  oenented  by  exposing  them- 
selves to  the  disagreeable  smells  of  a  tanner's 
yard.    This  seems  to  me  to  be  the  only  method  of 
interpretation  whidi  gives  a  proper  sense  to  the 
words  of  the  Act,  and  it  is  at  tne  same  time  noc 
inconsistent  with  the  case  of  the  Qreat  Western 
Bailway  Oompany  v.  Bishop,    The  case  of  Ban' 
bury  V.  Page  (45  U  T.  Bep.  N.  S.  759;  8  Q.  B. 
Div.  97),  whicn  was  handed  up  after  the  close  of 
the  argument,  is  also  in  agreement  with  this  view. 
It  was  there  held  that  keeping  swine  so  as  to  be 
a  nuisance  to  any  |)erson,  in  the  ordinary  sense  of 
the  word,  came  within  the  meaning  of  the  47th 
section  of  the  Public  Health  Act  1875  (88  &  39 
Vict.  c.  55),  although  it  was  not  proved  that  the 
keeping  of   the    pigs   was   iiyurious  to  health. 
When,  that  is  to  say,  you  complain  of  a  man's 
pigs  as  a  nuisance,  he  is  not  tSb  liberty  to  say, 
"  X  ou  have  had  no  tvphoid,  therefore  do  not  inter- 
fere with  my  pigs.'     "It  appears  to  me,"  sajrs 
Grove,  J.,  "that  the  word  'nuisance^  here  is 
used  in  the  ordinary  le^  sense,  and  includes,  in 
addition  to  matters  in]urious  to  health,  matters 
substantially  offensive  to  the  senses,"  and  Lopes 
and  Bowen,  J  J.  agree.    I  feel,  therefore,  especially 
now  that  my  brother  Field  agrees  with  me,  that 
this  is  the  correct  interpretation  of  the  statute. 

Oase  remOted. 

Solicitors  for  appellants,  Harvey,  OUoer,  and 
Oagron,  for  /.  T,  Proud,  BiriiopAuoklond. 

Solicitors  for  respondento.  Van  Bandau,  Oum- 
ming,  and  AmUUige,  for  BM  and  Parrington, 
Middlesbrough. 
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Wsth^etiof,  FA.  14, 1883. 
(Before  Mavutt  and  Mathkit,  JJ.) 

HiSCOCKS  V.  JSKMOVtOV.  (a) 

InSfiutriaL  SehooU  Ad  1866  (29  4-  90  Ftet  e.  118), 
#.  14,  ami  IfkiufMa  Sehooh  Amendment  Ad 
1880  (43  ^  44  Ffrf.  45.  16),  #.  l~OAiW  under 
fawrieen^Lmng  wUh  her  moiher—House  re9ided 
in  a$ul  frequented  by  prodUuies. 

By  the  Indudrial  SehooU  Ad  1866  and  the  Indue- 
trial  BehooU  Amendment  Ad  1880,  a  magietraie 
hoe  power  to  tend  a  ehUd,  under  ihe  age  offowr- 
ieenf  to  an  induetrial  eehool  in  certain  caeee,  one 
of  which  U  if  the  chUd  ie  "lodging,  living,  or 
reeiding  with  common  or  reputed  proditutee,  or 
in  a  houee  reeidedinor  frequented  by  proktikUee 
for  the  purpoee  of  proeiUution,  or  that  frequente 
the  company  of  proditutee/' 

Edd,  that  the  fad  of  a  child  lunng  with  her  mother 
in  a  houee  within  the  meaning  of  the  etatutOt 
made  no  differeneCf  and  euch  child  might  he  taken 
from  the  cuetodv  of  her  mother  and  sent  to  an 
indudrial  echooL 

This  was  a  case  stated  by  one  of  the  metropolitan 
police  magistrates,  the  material  part  of  which  was 
as  follows :— An  officer  of  the  School  Board  of 
London,  named  William  Hiscocks,  applied  for  an 
order  nnder  the  Industrial  Schools  Act  1866  (29  & 
30  Yict.  c.  118),  s.  14,  and  the  Indostrial  Schools 
Amendment  Act  1880  (43  4!;  44  Yict.  c.  15),  s.  1, 
that  one  Minia  Jermonson  shoold  be  sent  to  the 
Alresford  Industrial  School,  and  the  magistrate 
declined  to  make  saoh  order,  believing  ^at  the 
facts  as  stated  did  not  bring  the  case  within  the 
Acts  above  mentioned. 

The  school  board  officer,  accompanied  by  a  police 
officer,  wenb  to  the  house  where  tne  girl  was  living 
with  her  mother,  and  in  a  room  in  which  the 
mother  and  girl  were  alone  he  took  possession  of 
the  girl,  altbongh  the  mother  objected  to  her 
daughter  being  taken  away. 

The  mother  of  the  said  girl  was  not  a  party  to 
the  proceedings,  nor  was  she  summoned  or  had 
notice  to  appear,  neither  was  she  present  in  court, 
nor  was  there  any  evidence  that  she  was  aware  of 
the  proceedings. 

Upon  the  application  the  said  William  Hiscocks 
and  a  police  sergeant  deposed  that  the  girl  lived 
with  her  mother  in  a  room  in  a  house  which  they 
knew  as  a  brothel ;  that  the  mother  was  then  a 
lodger  there,  and  that  seven  other  women  of  the 
lowest  character  lived  in  the  same  house.  No 
evidence  was  given  of  any  act  of  prostitution  on 
the  part  of  the  mother,  or  that  she  was  conducting 
herself  as  a  prostitute. 

It  was  contended  on  the  part  of  the  applicant 
that  the  child  in  question  was  within  the  words 
and  meaning  of  the  1st  section  of  the  Industrial 
Schools  Amendment  Act  1880  (43  &  44  Yict.  c.  15) 
as  "  living  or  residing  in  a  house  resided  in  or 
frequented  by  prostitutes  for  the  purpose  of 
prostitution." 

The  magistrate  was  of  a  contrary  opinion,  and 
thought,  first,  that  the  section  was  meant  to  meet 
the  case  of  a  child  referred  to  in  the  second 
description  contained  in  the  Industrial  Schools 
Act  1866,  who,  though  having  a  home  or  settled 
place  of  abode  or  proper  gus^ianship,  neverthe- 
less has  that  home,  abode,  or  guardianship  vnth 
common  or  reputed  prostitutes,  or  in  a  house 

^ 

(0)  Beportedb7H.D.BoNBiT,E8q.,BarriateMi».lAw. 


freqQenied  by  proalitnisa  toft  the  purpose  of 
prostiiation,  ana  that  it  does  not  apply  to  a  child 
living  with  and  nnder  the  care  and  protection  of 
its  mother,  who  is  its  lawful  gusM^dian;  and, 
secondly,  that  the  section  does  not  oontemplsto 
the  talang  of  a  child  firom  the  custody  of  ite 
mother  for  the  purpose  of  sending  it  to  an  indas- 
trial  school  without  her  ocmsent,  or  without  giving 
her  an  opporionitj  of  showing  oanse  to  the 
contrary. 

By  the  Indnstrial  Schools  Act  1866  (29&30 
Yict.  0. 18),  s.  14,  it  is  enacted  that 

Any  penon  may  hring  hefor^two  iiutioes  or  a  mssis- 
tzate  any  ofaild  apparently  under  uie  age  of  fouitean 

Sean  that  oomeB  within  anv  of  the  fouowin^  deactip- 
ons,  namely :  That  ia  found  begging  or  reoeivin^  alms 
(whether  aotnally  or  under  the  pr^xt  df  selling  or 
offering  for  sale  anything)  or  bemg  in  any  street  or 
pnblio  ]^eee  for  the  purpose  of  so  begging  or  reoeiving 
alms:  That  is  fonnd  wandering  and  not  having  anj 
home  or  settled  place  of  abode  or  proper  guardianship, 
or  visible  means  of  snbsistenoe :  That  is  found  destitute, 
either  bein^  an  orphan  or  having  a  surviving  parent  who 
is  nndergomg  penal  servitude  or  imprisanrnflnt ;  That 
frequents  the  company  of  reputed  thieves. 

Tne  justioes  or  magistrates  before  whom  a  child  is 
brought  as  coming  wnhin  one  of  these  descriptions,  if 
satimed  on  inquiry  of  that  fact,  and  that  it  is  expeotient 
to  deal,  with  mm  under  this  Act,  may  order  him  to  be 
sent  to  a  certiiled  industrial  schociL 

6v  the  Industrial  Schools  Amendment  Act 
1880  (43  dp  44  Yict.  c.  15),  8.1,  it  is  enacted 

That  sect  14  of  the  Industrial  Schools  Act  1866,  and 
sect.  11  of  the  Industrial  Schools  Act  (Ireland)  1868, 
shall  be  respectively  read  and  construed  as  if  after  tiie  four 
several  descriptions  tiierein  respectively  contained  there 
were  added  the  following  description,  namely :  That  is, 
lodf^ing  or  residing  with  common  or  reputed  prostitates, 
or  m  a  house  resided  in  or  frequented  by  prostitutes 
for  the  purpose  of  prostitution :  That  nequenls  tiie 
company  of  prostitutes. 

Jeuns  for  the  appellant. — ^There  is  nothing  in 
the  statutes  to  show  that  the  child  may  not  be 
taken  from  the  custody  of  the  mother  under  the 
circumstances.  If  the  child  is  living  in  a  place 
frequented  by  prostitutes,  it  makes  no  difference 
whether  the  mother  lives  there  also.  The  inten- 
tion of  the  Legislature  was  to  afford  protection  to 
young  children;  that  is  to  say,  children  under 
fourteen  years  of  a^,  in  certain  cases  described  in 
the  Act,  one  of  which  is  where  the  child  is  living, 
lodging,  or  residing  in  a  house  resided  in  or 
frequented  by  prostitutes.  There  is  clear  evi- 
dence that  the  house  was  within  the  meaning  of 
the  Industrial  Schools  Act  1880,  and  I  think  this 
was  just  one  of  these  cases  contemplated  by  the 
Legislature.  I  submit  that  the  magistrate  ought 
to  nave  made  the  order. 

No  cause  was  shown. 

Manistt,  J. — ^This  case  must  be  remitted  to  the 
magistrate,  and  we  are  of  opinion  that  he  ought 
to  nave  made  the  order  aslced  for.  We  are  to 
give  effect  to  the  plain  and  ordinary  meaning  of 
luignage  used  in  Acts  of  ParUamteit.  The 
Industrial  Schools  Act  of  1866  provided  protec- 
tion for  young  children  in  several  cases  desorihed 
in  the  14th  section,  and  "  the  justices  or  ma^s- 
trate  before  whom  a  child  is  brought  as  oommg 
within  one  of  these  descriptions,  if  satisfied  on 
inquiry  of  that  fact,  and  that  it  is  expedient  to 
deal  with  him  under  this  Act,  may  order  him  to 
be  sent  to  a  certified  industrial  school."  In  1880 
the  Legislature  thought  that  Uie  Act  of  1866 
should  be  extended,  and  by  the  Industrial  Schools 
Amendment  Act  of  that  year,  sect.  14  of  the  Act 
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of  1866  is  "  to  be  read  and  oonstmed  as  if  after 
the  fonr  several  descriptions  therein  contained 
there  were  added  the  following  description, 
namely,  that  is,  lodging  living,  or  residing  with 
common  or  reputed  prostitutes,  or  in  a  hoase 
resided  in  or  frequented  by  prostitutes  for  the 
parpose  of  prostitution ;  that  frequents  the  oom- 
pany  of  prostitutes."  Here  there  is  abundant 
evidence  that  the  child  was  living  in  a  house 
"  resided  in  or  frequented  by  prostitutes,"  and  she 
was  under  fourteen ;  she  was  nine  ^ears  of  age. 
It  is  said  that  the  child  was  living  with  her 
mother,  and  therefore  that  makes  a  distinction. 
Bat  I  can  see  no  exception  in  the  Act  to  that 
effect.  The  case  must  be  remitted,  with  an  inti- 
mation that  we  think  the  order  should  have  been 
made. 

Mathew,  J. — ^I  am  of  the  same  opinion.  It  is 
quite  clear  that  the  magistrate  attributed  to  the 
Legislature  an  intention  to  make  an  exception  in 
the  case  of  children  living  with  their  parents,  but 
I  see  no  sudi  exception  in  the  statutes. 

Oase  remitted  accordingly. 

Solicitors  for  the  appellant,  Oedge,  Kvrhy, 
MiOeU,  and  Co. 


Wednesday,  Feb.  14, 1888. 

(Before  Majtistt  and  Mathbw,  JJ.) 

Gags  o.  Elsbt.  (a) 

AdnUeraiion — CHn — More  than  35  degrees  under 
woof— Notice  posted  up — Sale  of  Food  and 
Drugs  Act  1875  (88  ^  39  Vict,  c  63),  ss.  6,  8— 
£fa2d  of  Food  and  Drugs  Act  Amendment  1879 
m^iSVicL  c.  30),  IT.  6. 

The  appeliant  sold  to  the  respondent  three  pints  of 
gin,  which  was  found,  wlin  analysed,  to  he  40\ 
degrees  under  proof.  At  the  time  the  appellant 
sold  the  gin  he  drew  the  attention  of  the 
respondent  to  a  notice  hanging  up  in  the  room  to 
ihe  effect  thai  all  spirits  sold  in  the  estabUshment 
isere  sold  <is  diluted  spirits. 

EM,  that  the  magistrates  were  wrong  in  convicting 
ihe  appellant  under  the  Bale  of  Food  and  Drugs 
Acts,  as  the  purchaser  hnew  at  the  time,  from  tne 
notice,  that  the  gin  was  diluted. 

Gasb  stated  by  justices,  the  material  part  of  which 
is  as  follows ; — 

The  respondent  Thomas  Elsey,  who  was  a 
superintendent  of  police  and  inspector  under  the 
Sale  of  Food  and  Drugs  Act  1875,  laid  an  informa- 
tion against  William  Gage,  of  Braintree,  inn- 
kraper,  the  appellant,  for  unlawfully  selling  to  the 
said  Thomas  Ebey,  to  the  prejudice  of  the  pur- 
chaser, three  pints  of  gin  which  was  not  of  the 
nature,  substance,  and  quality  of  the  artide 
demanded. 

It  was  proved  that  the  lespondent  went  to  an 
inn  kept  by  the  appelant,  and  asked  for  some 
gin.  The  appellant  said,  "What  sort  do  you 
want?"  Bespondent  said,  "The  same  as  you 
aell  to  the  public."  Appellant  said,  "  I  have 
different  sorts."  Bespondent  pointed  to  a  cask, 
and  eaid,  "  What  is  that  P "  Appellant  said, 
"Gin."  Bespondent  said,  "I  will  have  three 
pints  of  that."  Appellant  said,  "  That  is  what 
we  sell  to  the  public,  and  there  is  our  notice." 
The  appellant  thereupon  pointed   to   a   notice 

(a)  Beported  by  H.  D.  Bonsbt,  Esq.,  BarrirteMkt-Law. 


hanging  up  in  the  room,  which  was  to  the  follow- 
ing effect : 

NOTIOB. 

All  spirits  sold  in  this  establishment  are  of  the  same 
superior  anality  as  heretofore,  but  to  meet  the  require- 
ments of  tne  Food  and  Drapes  Adoltezation  Aot  they  are 
now  sold  as  diluted  spirits,  no  alcohoUo  stroigth 
guaranteed. 

Appellant  then  supplied  three  pints  of  gin,  and 
respondent  paid  5^.  for  it.  The  gin  was  analysed 
by  the  county  analyst,  who  stated  that  it  contained 
59^  per  oent.  of  proof  spirit,  and  was  therefore 
40|  degrees,  under  proof;  that  is,  it  had  been  diluted 
with  water  so  as  to  reduce  its  strength  to  5^ 
degrees  under  the  minimum  strength  allowed  by 
the  sale  of  Food  and  Drugs  Act  Amendment  Act 
1879.  It  was  contended  on  behalf  of  the  appel- 
lant, that  inasmuch  as  at  the  time  the  responoent 
purchased  the  gin  a  notice  to  the  effect  that  it 
was  sold  as  diluted  spirit  was  hanging  up  in  the 
room,  and  the  attention  of  the  purchaser  was 
specially  directed  to  it,  the  sale  was  not  to  the 
prejudice  of  the  purchaser,  and  the  appellant  was 
entitled  to  have  tne  information  dismissed. 

The  magistrates  held  that  the  notioe  hanging  in 
the  room  and  defendant's  statement  with  regard 
to  it  did  not  justify  the  sale,  and  convicted  the 
appellant. 

By  38  4fe  39  Vict.  o.  63,  s.  6: 

No  person  shall  sell  to  the  prejudice  of  the  purchaser 
any  ajrticle  of  food  or  any  arag  which  is  not  of  the 
nature,  substance,  and  quality  of  the  article  demanded 
by  suon  purchaser,  under  a  penalty  not  exceeding  twenty 
pounds ;  provided  that  an  offence  shall  not  be  deemed 
to  be  committed  under  this  section  in  the  following  oases, 
that  is  to  say : 

(1)  Where  any  matter  or  ingredient  not  injurious  to 
health  has  been  added  to  the  food  or  drug  because  the 
same  is  required  for  the  production  or  preparation  thereof 
as  an  article  of  commerce,  in  a  state  fit  for  carriage  or 
consumption,  and  not  fraudulently  to  increase  the  bulk, 
weight,  or  measure  of  the  food  or  drug,  or  conceal  the 
inferior  quali^  thereof : 

(2)  Where  the  drug  or  food  is  a  proprietary  medicine, 
or  is  the  subject  of  a  patent  in  force,  and  is  supplied  in 
tiie  state  required  by  the  speoifioation  of  the  patent : 

(8)  Where  the  food  or  drug  is  compounded  as  in  this 
Acrt  mentioned : 

(4)  Where  the  food  or  drug  is  unavoidably  mixed  with 
some  extraneous  matter  in  the  process  of  oollection  or 
preparation. 

By  sect.  8 : 

Provided  that  no  person  shall  be  gnilty  of  any  such 
offence  as  aforesaid  in  respect  of  the  Mde  of  an  artiole  of 
food,  or  a  drug  mixed  with  any  matter  or  ingredient  not 
injurious  to  health,  and  not  intended  fraudulently  to 
increase  its  bulk,  weight,  or  measure,  or  conceal  its 
inferior  quality,  if  at  the  time  of  deliverins^  such  article 
or  drug  he  shall  supply  to  the  person  reoelring  the  same 
a  notice  by  a  label  oistinctiy  and  legiblv  written  or 
printed  on  or  with  the  article  or  drug,  to  the  effect  that 
the  same  is  mixed. 

By  42  &  43  Yiot.  c.  30,  s.  6  : 

In  determining  whether  an  offence  has  been  committed 
under  sect.  6  of  the  said  Act  by  selling  to  the  prejudice 
of  the  purchaser  spirits  not  adulterated  otherwise  than 
by  the  admixture  of  water,  it  shall  be  a  good  defence  to 
proye  that  such  admixture  has  not  reduced  the  spirit 
more  than  25  degrees  under  proof  for  brandy,  whisky,  or 
rum,  or  35  degrees  under  proof  for  gin. 

O.  E.  Jones  for  the  appellant. — ^The  magistrates 
decided  that  the  appelJant  was  guilty  of  an  offence 
under  sect.  6  of  the  Act  of  18.75  (38  &  39  Vict.  c. 
63),  but  the  8th  section  of  that  Act  expressly 
provides  that  no  person  shall  be  guilty  of  an 
offence  in  respect  oi  the  sale  of  an  article  of  food 
or  a  drug  mixed  with  any  matter  or  ingredient  not 
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injarions  to  health  if  at  the  time  he  sapplies  to 
the  purchaser  a  notice  hy  a  label  distinctly  or 
l^ibly  wribten  or  printed  to  the  effect  that  the 
same  is  mixed.  In  the  case  of  Sandys  v,  8mM 
(39  L.  T.  Rep.  N.  S.  119 ;  3  Q.  B.  Div.  449)  it  was 
held  that  a  notice  pat  up  on  the  wall  was  sufficient. 
Gookbom,  G. J.,  in  giving  judgment,  said :  "  I  do 
not  think  that  the  iS&xing  o!  the  label  is  to  be  ihe 
only  mode  of  brioging  knowledge  home  to  the 
purchaser.  I  think,  for  instance,  if  a  man  puts  up 
in  a  conspicuous  position  a  notice  in  large  letters, 
as  was  done  here,  and  it  is  clear  that  it  must  have 
come  under  the  observation  of  the  customer,  that 
the  6th  section  would  not  apply."  In  the  present 
c»v8  the  notice  was  not  only  put  up  in  a  con- 
spicuous place,  but  the  purchaser's  attention  was 
called  to  it.  I  submit  that  the  conviction  is 
wrong. 

Qruhhe  for  the  respondent. — ^The  law  has  been 
altered  since  the  case  of  Sandys  v.  SmaU  (tt&t  siip,) 
by  the  Act  of  1879  (42  &  43  Yiot.  c.  30).  By  tiie 
6th  section  of  that  Act  the  seller  has  a  good 
defence  if  the  g^  is  not  lees  than  35  degrees  under 
proof,  but  it  is  found  in  the  case  that  it  was  40i 
degrees  under.  The  purchaser  did  not  get  what 
he  asked  for.  The  mere  fact  of  putting  up  a 
notice  cannot  allow  the  seller  to  sell  a  mixture  of 
gin  and  water  without  regard  to  the  Act  of  1879, 
which  fixes  the  minimum  at  85  degrees  under 
proof.    He  cited 

Pashler  v.  SteoeniU,  85  L.  T.  Bep.  N.  S.  162 ; 
Border  v.  Huggins,  44  J.  P.  234. 

Manisty,  J. — ^This.  is  an  appeal  against  the 
decision  of  the  magistrates,  wno  oonvioted  the 
appellant  for  selling  adulterated  gin.  Now  it  is 
necessary  to  look  at  what  the  magistrates  acted 
upon.  The  county  analyst  found  that  the  gin 
sold  to  the  respondent  was  forty  and  a  half 
degrees  under  proof,  and  that  it  was  diluted  with 
water  so  as  to  reduce  its  strength  five  and  a  half 
degrees  under  the  minimum  strength  allowed  by 
the  amending  Act  of  1879.  I  think  it  is  very 
plain  the  magistrates  thought  that  upon  that 
finding  of  the  county  analyst  Gage  had  no  defence. 
Now,  what  has  been  the  course  of  legislation  P 
By  sect.  6  of  the  Act  of  1875,  "  No  person  shall 
sell  to  the  prejudice  of  the  purchaser  any  article 
of  food  or  anv  drug  which  is  not  of  the  nature, 
substance,  ana  auality  of  the  article  demanded- by 
such  purchaser.  And  by  sect.  8  of  the  same  Act 
it  is  provided, "  that  no  person  shall  be  guilty  of 
any  such  offenoe  as  aforesaid  in  respect  of  the 
sale  of  an  article  of  food  or  a  d/ug  mixed  with  any 
matter  or  ingredient  not  injurious  to  health,  and 
not  intended  fraudulently  to  increase  its  bulk, 
weight,  or  measure,  or  conceal  its  inferior  quality, 
if  at  the  time  of  delivering  such  article  or  drug 
he  shall  supply  to  the  person  receiving  the  same  a 
notice  by  a  label  distinctly  and  legibly  written  or 
printed  on  or  with  the  article  or  drug  to  the  effect 
that  the  same  is  mixed."  It  was  decided  in  the 
case  of  Sandys  v.  SmaM  {ubi  sup^)  that  where  the 
seller  of  an  article  brings  to  the  puchaser*s  know- 
ledge the  fact  that  the  artide  sold  to  him  is  not  of 
the  nature,  substanoe,  or  quality  of  the  article  he 
demands,  it  is  not  a  sale  to  the  prejudice  of  the 
purchaser,  and  therefore  no  offence  within  the 
meaning  of  the  6th  section  of  the  Act  of  1875. 
By  sect.  6  (tf  the  Act  of  1879  it  would  be  a 
pmectly  good  defenoe  in  a  case  of  this  kind  to 
show  tliat  the  gin  was  not  reduced  to  more  than 


thirty-five  degrees  under  proof;  but  here  the 
analyst  has  found  that  it  was  forty  and  a  half  de- 
grees under  proof,  and  there  fore  the  appellant  ooul  d 
not  avail  himself  of  this  defence.  But  he  is  not 
deprived  of  any  defence  which  he  might  have 
shown  under  the  Act  of  1875.  I  am  of  opinion 
that  the  conviction  cannot  stand. 

Mathew,  J. — I  am  of  the  same  opinion.  Sect. 
6  of  the  Act  of  1879,  which  says  that  in  the  case 
of  gin  it  shall  be  a  good  defenoe  to  prove  that 
the  adulteration  has  reduced  the  spirit  to  more 
than  thirty-five  degrees  under  proof,  does  not  say 
that  there  shall  not  be  a  good  defence  on  other 
grounds,  and  in  this  case  the  purchaser  cannot 
say  the  gin  was  sold  to  his  prejudice.  I  think 
the  magistrates  were  wrong,  and  the  conviction 
must  be  quashed. 

OofwicHon  qtuuihed. 

Solicitor  for  the  appellant,  BandaU  and  Angier; 
agents  for  Jones  and  oont  Golchester. 

Solicitors  for  the  respondent,  the  Clerk  of  ^ 
Peace  for  Essex.  ^^__^ 

Tuesday,  Dee.  19, 1882. 

(Before  Lord  Goleridoe,  G.J.,  Field,  Hawkihs, 
Stephen,  and  Watkdt  Williams,  JJ.) 

Wdtyaed  (app.)  V.  Toogood  (resp.). 

Hance  (app.)    v,  FoBTinjM  (resp.).  (a) 

Blementa/ry  EduaoHon  Act  1876  (39  (J-  40  Viet, 
e.  79),  8.  11,  sfib'sect,  1,  s.  8 — OkUd  prohtbiied 
from  fuU-Hme  employment — OhUd  ahove  the  age 
of  thirteen — Attendance  order — Oonstruction  of 
statute'-41  Vict,  c  16,  s.  102. 

By  sect.  5  of  the  Elementary  EducoHon  Act  1876 
the  employment  of  any  ehdd  is  forbidden  who  (1) 
'  is  under  the  age  of  ten  years,  or  (2)  ioho  being 
of  the  age  of  ten  years  or  upwards,  has  not  oh- 
tamed  any  eertifioiUe  either  of  proficiency  in 
education  or  attendance  at  school,  or  is  not 
employed  and  attending  school  under  the  Factory 
Acts.  By  sect,  48  a  child  is  defined  to  be  a 
child  between  the  ages  of  five  and  fourteen  years. 
By  seet.  11,  sub'seet.  1,  if  the  parenJb  of  amy  nhUd 
aJbove  the  age  of  five  years,  who  is  under  this  Act 
prohibited  from  being  taken  into  fuU-time  em" 
ployment,  hahituaUAf  and  without  reasorktMe 
excuse  neglects  to  provide  efficient  elementary 
instruction  for  his  chUd,  a  court  of  summary 
jurisdiction  may  order  such  chUd  to  attend 
school. 

It  was  proved  that  the  respondent  had  hahiiuaUy 
and  without  reasonable  excuse  neglected  to  prO' 
vide  instruction  for  two  of  his  children  aged  nine 
and  thirteen  respectively,  and  that  the  UUter 
had  not  acquired  any  exemption  under  seet.  5. 

Held,  thai  sect.  11,  sub-sect.  1,  applies  to  children 
who  are  by  sect.  5  prohibited  either  whoUy  or 
partially  from  being  taken  into  employment,  and 
is  not  intended  to  be  limited  to  children  who  were 
by  sect.  8  prohibited  only  from  being  taken  into 
full-time  employment;  and  that  attendance 
orders  ought  therefore  to  be  made. 

Saunders  v.  Grawford  (46  L.  T.  Bep.  N.  8.  420 ; 
9  Q.  B.  Div.  612)  dissented  from. 

Winyard  v.  Toogood  was  a  case  stated  by  one  of 
the  metropolitan  police  magistrates  sitting  ac 
Southwark,  for  the  opinion  of  the  High  Gourt, 
under  21  &  22  Yiot.  a  43. 

(a)  Beported  by  Dunlop  Hni^  Esq.,  BaniBter«t-Law. 
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A  oomplaint  mm  tn^de  by  the  appellant,  an 
officer  of  the  London  School  Board,  to  the 
magistrate  of  the  Sonthwark  Polioe  Ooart,  nnder 
sect.  11  of  the  Elementary  Edacation  Aot  1876 
(39  &  40  Yiot  c.  79),  that  the  respondent  had 
habitually  and  without  reasonable  exouse  neg- 
lected to  provide  efficient  elementary  instmotion 
for  his  two  ohildren  aged  nine  and  thirteen 
respectively. 

At  the  hearing  of  the  summons  it  was  proved 
that  neither  of  uie  children  had  received  certifi- 
cates of  proficiency^  in  reading,  writing,  and 
elementary  arithmetic,  or  of  previous  due  attend- 
ance at  a  certified  efficient  school,  as  would  exempt 
them  partially  or  wholly  from  the  obligation  to 
attend  school.  It  was  also  proved  that  neither  of 
them  were  in  any  employment,  and  that  the  respon- 
dent habitually  and  without  reasonable  excuse  had 
neglected  to  provide  efficient  elementary  instruo- 
tion  for  both  of  them.  The  magistrate  held  that 
he  was  unable  to  make  an  attendlance  order,  being 
hoand  by  the  decision  in  Saunders  v.  Crawford 
(46  L.  T.  Bep.  N.  S.  420;  9  Q.  B.  Div.  612);  but, 
masmuch  as  the  School  Bom  desired  to  ha,ve 
the  whole  question  re-argued,  he  consented  to 
state  a  case  for  the  opinion  of  the  Superior  Court. 

If  the  magistrate  had  power  to  make  an  order 
with  respect  to  both  or  either  of  the  children^  he 
would  have  done  so. 

The  questions  for  the  court  were : 

First,  Had  the  magistrate  the  power  to  make 
an  attendanoe  order  in  respect  of  the  elder  child  P 

Secondly,  Had  he  the  power  to  make  an  attend- 
ance order  in  respect  of  the  younger  child  P 

If  the  court  was  of  opinion  that  he  had  the 
nower  in  respect  of  either  or  both  of  such  ohil- 
oren,  the  case  was  to  be  remitted  to  him  for  him 
to  make  such  order  or  orders. 

Eance  r.  Fortnum  was  also  an  appeal  by  case 
stated  by  th^  justices  of  the  city  of  Liverpool 
upon  dismissing  a  complaint  of  non-compliance 
with  an  attendance  order  made  under  sect.  11, 
anb-seot.  1,  of  the  Act  1876,  in  respect  of  a  child 
of  the  respondent.  As  the  facts  and  the  Questions 
raised  were  substantially  the  same  as  in  winga/rd 
V.  Toogood^  it  was  agreed  that  both  appeals  should 
he  argued  together. 

The  following  are  the  provisions  of  the  sections 
of  the  Acts  of  Parliament  referred  to  in  the 
argument,  and  which  it  is  necessary  to  set  out : — 

The  Elementary  Education  Act  1876  (39  &  40 
Vict.  c.  79),  reciting  bv  its  preamble  that  "  it  is 
expedient  to  make  further  provision  for  the 
edacation  of  ohildren,  and  for  securing  the  fulfil- 
ment of  parental  responsibility  in  relation  thereto, 
tnd  oUierwise  to  amend  and  to  extend  the  Ele- 
mentary Education  Acts : " 

8«st.  4.  It  shall  be  the  duty  of  the  panmt  of  every 
elnld  to  cause  such  child  to  receive  efficient  elementary 
instraetion  .  .  .  and  if  snch  parent  fail  to  perform 
nioh  duty,  he  shall  be  liable  to  sncn  orders  and  penalties 
u  ate  provided  by  this  Aot. 

Beet  5.  A  person  shall  not  .  .  .  take  into  his 
CBployment  (except  as  .  .  .  in  this  Aot  mentioned^ 
any  child— (1)  who  is  nnder  the  age  of  ten  years ;  or  (2) 
VDo  heinff  of  the  ace  of  ten  years  or  upwards,  has  not 
obtained  ^'  a  **  oertincate  either  of  .  .  .  proficiency 
m  reading,  writing,  and  .  .  .  arithmetic,  or  of  pre- 
vious dae  attendance  at  .  .  .  school  .  .  .  uuess 
mah  child,  Iwing  of  the  age  of  ten  years  or  upwards,  is 
o^lqyed  and  is  attending  school  in  accordance  with  the 
•  •  •  FMiory  Acts  or  .  .  .  and  by  law  .  •  . 
Bide  mder  seot.  74  of  the  Elementary  Education  Act 
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1870  as  amended  by  the  Elementary  Education  Aot  1873, 
and  this  Aot.    .    .    • 

Sect.  6.  Every  person  who  takes  a  ohOd  into  his 
employment  in  contravention  of  this  Aot  shall  be  liable 
.    .    .    to  a  penalty    •    •    • 

Sect.  7,  enacting  that  the  "provisions  of  this 
Act  respecting  the  emplovment  of  children "  are 
in  general  to  "  be  enforced ''  by  a  school  board  or 
a  bSlooI  attendance  committee,  incidentally  speaks 
of  '*  every  such  school  board  and  school  attend- 
ance committee  "  as  being  "  in  this  Act  referred 
to  as  the  local  authority." 

Sect.  8.  Whereas  by  sects.  14  and  15  of  the  Workshop 
Begalation  Act  1867  provision  is  mAde  respectinff  the 
education  of  ohildren  employed  in  workshops,  and  it  is 
expedient  to  substitute  for  the  said  sections  the  pro- 
visions respecting  edacation  of  the  Factory  Acta  1844 
and  1874 :  Be  it  .  .  .  enacted  that  seots.  31,  38, 
and  39  of  the  Factory  Act  1844  and  sects.  12  and  15  of 
tiie  Factory  Act  1874  shall  apply  to  the  employment  and 
education  of  all  childreu  employed  in  factories  subject  to 
the  Fbbctory  Acts  1883  to  1871,  and  not  snbjeot  to  the 
Factory  Act  of  1874  or  in  workshops  subjeot  to  the 
Workshop  Acts  1867  to  1871.    .    .    . 

Sect.  8  is  repealed,  with  the  enactments  referred 
to  in  it,  by  seot  107  of  the  Factory  and  Workshop 
Act  1878  (41  Vict.  c.  16),  which,  however,  enacts 
by  sect.  102,  that  any  enactment  referring  to  the 
repealed  enactments  shall  be  construed  to  refer  to 
that  Act  and  to  the  corresponding  enactment 
thereof.  Sect.  12  of  the  l^tory  Act  1874 
enacted  'V.  ...  in  the  case  of  a  factory  to 
which  this  Aot  applies,  a  person  of  the  age  of 
thirteen  years  and  under  the  a^p  of  fourteen 
years  shell  be  deemed  to  be  •  a  child,  and  not  a 
youuff  person,  unless  he  has  obtained "  a  certain 
certinoate  of  proficiency. 

Seot.  9.  A  person  shall  not  be  deemed  to  have  taken 
an^  child  into  his  employment  oontrary  to  ...  . 
this  Act  if  ....(!)....  there  is  not  within 
two  miles  ....  from  the  residence  of  snch  child 
any  ....  school  open  which  the  child  can  attend ; 
or  (2)  .  .  .  .  such  employment  bv  reason  of  being 
[while]  the  school  is  not  open^  or  otherwise  does  not 
mterfere  with  [child's]  instruction  ....  ;  or  (3) 
the  employment  is  exempted  by  a  notice  of  the  local 
anthorify  as  to  temporary  employment  of  ohildren  above 
the  age  of  eight  years  in  hnsbandry. 

Sect.  11.  If  either  (1)  the  parent  of  any  child  above 
the  age  of  five  years,  who  is  under  this  Aot  prohibited 
from  being  taken  into  full-time  employment,  habitually 
and  without  reasonable  excuse  neglects  to  provide  ei&cient 
elementary  instruction  for  his  child ;  or  (2)  any  child  is 
found  habitually  wandering,  or  not  under  proper  control 
or  in  the  company  of  rogues,  vagabonas,  disorderly 
persons  or  reputed  criminals,  it  shall  be  the  duty  of  tiie 
localauthorify,  after  due  warning  to  the  parent  .  .  .  . 
to  oomplain  to  a  oourt  of  summary  jurisdiction;  and 
such  oourt  may  ....  order  that  the  child  do 
attend  some  certified  efficient  school    ....    being 

.  .  .  .  if "  the  parent "  do  not  select  any  .  .  . 
such  public  elementarjr  school  as  the  court  think  ex- 
pedient, and  the  child  shall  attend  that  school  every 
Time  that  the  eohool  is  open,  or  in  such  other  regular 
manner  as  is  specified  in  tiie  order.  An  order  under  this 
section  is,  in  this  Act  referred  to  as  an  attendanoe 
order."  it "  shall  be  a  reasonable  exouse  (1)  that  there 
is  not  within  two  miles  ....  from  the  residence 
of  such  child  any  public  elementary  school  open  which 
the  child  can  attena ;  or  (2)  that  the  absence  of  the  child 
from  school  has  been  caused  by  sickness  or  any  unavoid- 
able cause." 

Sect.  12.  Where  an  attendance  order  is  not  complied 
with,  without  any  reasonable  excuse  ....  a  courii 
of  summary  jurisdiction,  on  complaint  made  by  the  local 
authority,  may,  if  it  thinks  fit,  or  as  follows :  (1)  In  the 
first  case  of  non-compliance,  if  the  parent  .... 
fails  to  "  show  "  that  he  has  used  all  reasonable  efforts 
to  enforce  compliance  ....  the  court  may  impose 
a  penalty    ....    but  if  the  parent  does  show  that. 
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the  oonrt  may  withont  inftiotin^  a  penally,  order  the 
child  to  be  sent  to  "an  indoBtnal  aohool;  and  (2)  in 
....  any  Bubaeqnent  oaae  of  non-oompliance,  the 
oonrt  may  order  the  child  to  be  sent  to  "  an  indnatrial 
school,  and  may  further  inflict  a  penalty  ;"  or  it  may  for 
each  anch  non-compliance  inflict  a  "  penally  .... 
withont  ordering  the  child  to  be  sent  to  an  industrial 

school " 

Sect.  48.  A  child  in  this  Act  means  a  child  between 
the  tkgeB  of  flye  and  fourteen  years  ....  The  term 
**  Factory  Acts"  in  this  Act,  where  the  Factory  Act  of 
any  particuhu:  year  is  not  referred  to,  means  [the  Factory 
Acts  1888  to  1874  as  amended  by  this  Act,  and  includes 
the  Workshop  Acta  1867  to  1871,  as  amended  by  this  Act, 
and]  any  Acts  for  the  time  being  in  force  regulating 
factories  and  workshops. 

The  words  within  brackets  are  repealed  by 
sect.  107  of  the  Factory  and  Workshop  Act  1878, 
of  which  see  sect.  102  cdready  mentioned. 

The  Elementary  Education  Aob  1880  (43  &  44 
Vict.  c.  23): 

Sect.  4 Proceedin|rB  may,  in  the  discretion 

of  the  local  authority  or  person  institunng  the  same,  be 
taken  for  punishing  the  contravention  of  a  bye-law,  not- 
withstanding that  the  ....  alleged  .... 
oontraTcntion  constitutes  habitual  neglect  to  provide 
efficient  elementary  education  for  a  ddld  within  the 
meaning  of  sect.  11  of  the  Elementazy  Education  Act 
1876 " 

Sir  F.  HerecheU,  S.  G.  (Jeune  with  him)  for  the 
appellant  in  Winyard  y.  Toogood. — ^The  case  of 
SoMnd&rs  T.  OrcMfard  (46  L.  T.  Bep.  N.  S.  420) 
was  no  donbt  binding  on  the  magistrate,  and  had 
it  not  been  for  the  decision  of  that  case,  he  woald 
have  made  the  attendance  orders  applied  for.  It 
is  snbmitted  that  that  case  was  wrongly  decided, 
and  should,  if  possible,  be  oyermled.  BoiAx  <^  the 
children  in  this  case  were  within  the  terms  of 
sect.  11,  sub-sect.  1,  of  the  Elementary  Education 
Act  1876,  viz.,  any  child  above  the  i^e  of  five 
years  who  is  under  this  Act  prohibited  fh}m  being 
taken  into  full-time  employment.  They  were  both 
also  within  the  definition  of  diild  as  provided  by 
sect.  48,  viz.,  between  the  age  of  five  and  fourteen 
years.  FortJier,  both  of  Uiem  were  children  who 
could  not  by  sect.  5  have  been  taken  into  employ- 
ment— the  younger  because  he  was  under  t^e  age 
of  ten  years,  and  the  elder  because  he  had  pot 
obtained  a  certificate  of  proficiency  in  the  subjects 
mentioned  therein  or  of  previous  attendance  at 
school,  and  was  not  employed  and  attending  school 
in  accordance  with  the  Factory  Acts,  or  with  the 
bye-laws  under  the  Elementary  Education  Acts. 
It  is  submitted  that  sect.  11,  sub-sect.  1,  clearly 
refers  to  sect.  5,  and  that  the  words  "  any  child 
above  the  age  of  five  years  who  is  under  this  Act 
prohibited  from  being  taken  into  fhU-tinle  em- 
ployment," must  refer  to  the  class  of  children 
mentioned  in  sect.  5.  In  Saunders  v.  Oratefard 
(fup,)  it  was  held  that  sect.  11,  sub-sect.  1,  refers 
to  sect  8.  Now  it  is  important  to  observe  that 
there  formerly  existed  three  classes  of  statutes 
dealing  with  we  employment  of  childroi.  There 
were:  (1)  the  Textile  Factory  Acts;  (2)  the 
Non-Textile  Factory  Acts ;  and  (3)  the  Workshops 
Acts.  The  Textile  Factorv  Acts  dealt  with 
children  up  to  fourteen  all  alike.  The  Non-Textile 
Acts  and  Workshops  Acts  dealt  with  children  up 
to  the  age  of  thirteen  only.  Above  the  age  of 
thirteen  they  became  young  persons.  The  effect 
of  sect.  8  is  to  repeal  the  provisions  contained  in 
the  Non-Textile  and  Workshops  Acts,  and  to 
substitute  the  laws  relating  to  textile  factories, 
and  so  in  the  case  of  idl  three  Acts 
to    put    the    children    upon   the    same    foot- 


ing. That  section  has  been  repealed  by  the 
Factory  and  Workshop  Act  1878,  but  its 
provisions  are  in  effect  re-enacted  bv  the  present 
Factory  Act,  so  that,  even  if  repealed,  and  the 
decision  of  the  court  in  Saunders  v.  Orouofard  is 
right,  it  may  be  contended  that  sect.  11,  sub-sect 

I,  can  be  held  to  refer  to  such  re-enacting  section. 
The  main  point,  however,  is  that  sect.  11  is  clearly 
intended  to  apply  to  all  children  between  the  ages 
of  five  and  fourteen.  Does  sect.  11  refer  to  sect 
8  P  Suppose  that  it  does,  then  it  can  only  apply 
to  those  children  who  are  by  the  8th  section  put 
into  the  general  factory  class,  and  dees  not  reiate 
to  the  general  factory  dass  itself.  This  would 
lead  to  an  absurd  result,  and  one  that  could  not 
possibly  have  been  intended.  The  sole  intention 
and  object  of  sect.  8  is  to  put  all  children  employed 
in  fiftctories  of  any  kind  in  one  category,  whether 
textile,  non- textile,  or  workshop.  Sect.  11  is 
corrdative  to  sect.  4,  and  applies  to  all  children, 
unless  they  have  arrived  at  such  an  age  and 
received  such  instruction  as  to  entitle  them  to  be 
taken  into  full-time  employment,  in  which  case 
the  law  no  longer  insists  on  any  educauon.  So 
long  as  children  cannot  be  taken  into  full-time 
employment,  that  is,  so  long  as  the  education  duty 
exists  upon  the  parent,  then  every  parent  who 
neglects  to  cause  such  children  to  receive  educa- 
tion, that  is,  neglects  to  perform  the  duty  in 
terms  imposed  by  sect  4,  comes  under  sect.  11. 
This  is  the  natural  construction  of  the  Aoc.    Sect 

II,  sub-sect  1,  cannot  be  read  as  confined  to 
children  prohibited  only  from  being  taken  into 
full-time  emplc^yment.  The  words  "fhll-time" 
are  to  be  reed  as  having  been  used  (though  they 
might  well  have  been  omitted)*  so  as  to  inolnde  a 
ohud  prohibited  from  being  taken  into  full-time, 
though  permitted  to  be  taken  into  half-time 
employment,  and  not  in  order  to  exclude  a  child 
prohibited  from  being  taken  into  half-time  as  well 
as  from  being  taken  into  full-time  employment 
A  child  prohibited  from  being  taken  into  employ- 
ment at  all  is  necessarily  prohibited  from  being 
taken  into  full-time  employment.  If  the  con- 
struction contended  for  by  the  respondents,  and 
adopted  by  the  court  in  Saunders  v.  Orawford, 
viz.,  that  sect.  11  onlv  applies  to  children 
who  are  prohibited  under  sect  8,  and  that 
sect.  8  beong  repealed,  sect  11,  sub-seot  1, 
is  gone  also^  is  nght,  this  absurdity  necessarily 
fol&ws,  that  sect.  11  only  applies  to  ohildron 
between  the  ages  of  thirteen  and  fourteen  who, 
bv  sect.  8,  are  put  into  the  same  position  as 
Aatory  Act  children,  and  does  not  apply  to 
Factory  Act  children  themselves.  By  sect  8  all 
children  in  non-textile  factories  and  workshops 
are  put  into  the  same  position  as  Factory  Act 
children ;  and  then  sect  11  is  held  to  relate  only 
to  ti^ose  children  who  are  put  into  the  same 
position  as  the  others,  and  not  to  those  into  whose 
position  they  have  been  put.  There  could  be  no 
conceivable  object  or  purpose  in  such  legislation. 
Ajiother  reason  for  holoinff  that  sect  11  should, 
if  possible,  apply  to  all  dmdren  within  the  age 
of  fourteen  is,  that  prior  to  the  Education  Act 
1876  the  only  remedy  asainst  a  parent  who 
neglected  to  send  his  chiM  to  school,  was  by 
summoning  him  before  the  magistrate  and  im- 
posing a  fine.  This  was  found  to  be  practically 
useless,  as  tibe  parent  often  defied  the  authorities, 
and  since  the  Summary  Jurisdiction  Act  the  pay- 
ment of  the  fine  could  not  be  enforced  by  distress. 
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Bat  DOW  by  sect.  11  the  ultimate  power  that 
ezisis  ID  the  oaae  of  a  parent  who  habitually 
negleoto  hia  duty  in  proyiding  edaoation  for  his 
obud  18  to  send  anoh  child  to  an  indnatrial  Bohool. 
The  poaaeaaion  by  the  magistrate  of  snch  a  power 
as  a  laat  resort  has  had  the  effect  in  many  cases 
of  enforoing  the  attendance  of  the  child.  In  the 
case  of  Bs  Murphy  (36  L.  T.  Bep.  29.  8.  698;  2 
Q.  B.  Div.  897)  a  point  arose  whether  after  the 
Act  of  1876  was  passed  the  option  of  proceeding 
under  the  bye-laws  under  the  Act  of  1870  stiU 
oontinned,  or  whether  the  new  remedy  had  taken 
away  the  old  remedy.  The  Queen's  Bench 
Division  (Oockbnm,  G.J.  and  Mellor,  J.)  held  that 
"where  npon  application  to  a  magistrate  by  a 
school  boani  for  a  summons  against  the  parent  of 
a  child  for  not  causing  it  to  attend  school, 
contrary  to  bye-laws  made  by  the  board  under 
the  Elementary  Education  Act  of  1870,  it  appears 
that  the  parent  has  habitually  neglected  to  provide 
iDstruction  for  the  child  within  the  meaning  of 
the  Elementary  Education  Act  1876,  s.  11,  the 
magistrate  is  entitled,  and  it  is  his  duty,  to  refuse 
to  grant  the  board  a  summons  under  the  bye-laws, 
and  to  require  them  to  take  out  a  summons  under 
sect.  11 ;  lor  the  option  given  by  the  Elementary 
Education  Act  1876,  s.  50  of  proceeding  either 
under  the  statute  or  the  bve-laws  applies  only  to 
offences  'punishable'  under  the  Act,  and  the 
offence  of  nabitual  neglect  is  not  so  punishable." 
In  oonseanence  of  that  decision,  and  because  it 
was  Ibuna  that  it  would  be  a  convenient^  practice 
Ibr  the  School  Board  to  have  the  option  left  to 
them  of  resorting  to  either  remedy,  the  Act  of 
1880  was  passeo,  sect.  4  of  which  expressly 
declared  that  proceeding  might  be  taken  for 
punishing  the  contravention  of  a  bye-law,  although 
there  was  habitual  neglect  within  the  Act  of  1876. 
Further,  the  courts  in  8aunder$  v.  Oraiwford,  in 
holding  that  sect.  11,  sub-sect.  1,  only  applies  to 
sect  8,  and  that  sect.  8  having  been  repealed, 
therefore  sect.  11,  sub-sect.  1,  was  gone  also,  was 
elearly  wrong  upon  this  ground:  Sect.  8  was 
repaaied  by  sect  107  of  the  Factory  and  Work- 
shop Act  1878  (41  Yiot.  c.  16),  and  yet,  sect.  11 
being  gone,  the  Legislature  in  1880  declared  that 
whooL  boanls  may  take  their  option  between  the 
section  and  the  bye-laws.  Lastly,  it  is  submitted 
thai,  even  if  Saiundera  v.  Crawford  is  right,  and 
seek  11,  sub-sect.  1,  applies  to  sect  8,  which  is 
repealed,  yet  sect.  8,  having  been  re-enacted  as  it 
were  by  sect.  102  of  the  Act  of  1878,  sect.  11,  sub- 
seot.  1,  applies  to  such  re-enactment.  The  Factory 
Act  1878,  which  is  a  consolidation  Act,  repeals 
the  whole  of  the  F^ustory  Acts.  Sect.  102  provides 
that  any  enactment  or  document  referring  to  the 
Aots  repealed  by  this  Act,  or  any  of  them,  or  to  any 
enactment  thereof,  shall  be  construed  to  refer  to 
this  Act,  and  to  the  corresponding  enactment 
thereof.  Now,  sect  11,  ee  1vypathe$i,  according  to 
8wmdtr9  v.  OnxiiofcTdt  referred  to  the  enactment 
contained  in  sect.  8.  Then  why  does  not  sect.  11 
refer  to  the  corresponding  enactment  of  the  new 
Factory  Act,  which  does  what  sect.  8  did  bcdfore  P 
This,  however,  is  a  minor  point. 

W»  B.  Kennedy,  for  the  appellant  in  Hance  v. 
Forinum,  did  not  desire  to  be  heard. 

BanekwerU  (Sir  H.  James,  A.G.  and  A,  L, 
BmUh  with  him)  for  the  respondents  in  Winya/rd 
V.  Toofood, — By  reason  of  the  repeal  of  sect.  8 
there  is  now  no  child  prohibited  from  being  taken 


into  ibll-time  employment^  and  therefore  there  is 
no  parent  upon  whom  an  order  can  be  made.  If, 
however,  this  view  should  be  considered 
erroneous,  then  it  is  submitted  that  an  order 
cannot  be  made,  because  the  two  children  in 
question  are  not  in  any  employment  whatever* 
and  the  Factory  Act  1878  only  applies  to  children 
where  they  are  employed  in  a  factory.  Sect  11  is 
sabstantiflJly  only  a  step  in  the  procedure,  the 
ultimate  result  of  which  is  the  landing  a  child  in 
an  industrial  school.  Industrial  schools  are  those 
provided  for  by  29  A  30  Yict  c.  118.  By  sect. 
14  the  class  of  children  which  may  be  sent  to  such 
schools  is  defined,  and  includes  those  childnoi 
under  fourteen  who  are  found  wandering  and 
begging  in  the  streets,  .and  destitute,  and  also 
those  who  are  either  orphans,  or  whose  parents 
are  undergoing  penal  servitude  or  imprisonment, 
or  those  diildren  who  firequent  the  company  of 
reputed  thieves  and  criminals.  Therefore  the 
utmost  application  which  sect.  11,  sub-sect.  1,  can 
reasonably  be  supposed  to  have  been  intended 
to  have  is  to  factory  children  and  children 
in  workshops.  It  is  a  strong  measure  to  send 
any  child,  even  if  it  is  idle  and  not  properly 
instructed,  from  a  respectable  home  to  an  in- 
dustrial school,  where  it  will  consort  with  the 
children  of  vagabonds  and  thieves.  The  insertion 
of  the  words  "  above  the  age  of  five  years "  in 
sect.  11  clearly  shows  that  that  section  was  in- 
tended to  refer  to  sect.  8,  because  there  was  no 
necessity  to  insert  those  words  at  all  if  it  was  not 
so  intended,  as  "child"  is  expressly  defined  by 
sect  48  to  be  a  child  between  five  and  fourteen. 
Saunders  Y.  Orawfard  was  rightly  decided.  He 
also  referred  to 

Melhr  y.  Denham,  40  L.  T.  Bep.  N.  S.  395;  42  L. 
T.  Bep.N.  S.498;  4  Q.  B.  Div.  241 ;  5  Q.  B.  Div. 
467. 

B.  8.  Wright  (J.  F.  Austin  with  him)  for  the 
respondent  m  Hance  v.  Fortnum. — Saunders  v. 
Oramford  ought  to  be  followed  unless  it  is  clearly 
shown  to  be  wrong.  Bein^  a  previous  decision 
of  this  court,  the  court  will  be  slow  to  depart 
from  unless  it  is  clearly  proved  that  it  was 
wrongly  decided :  nadfield*s  ease  (28  L.  T.  Bep. 
N.  S.  901;  L.  Bep.  8  0.  P.  313).  It  cannot  be 
shown  to  have  been  wrongljr  decided,  for  there 
are  difficulties  in  either  view  of  the  matter. 
Sect  5  is  very  wide  in  its  terms,  whereas  sect. 
11,  sub-sect.  1,  is  a  narrow  provision  using 
words  applicable  to  the  subject  of  factory  employ- 
ment Tno  words  "prohibited  from  being  taken 
into  full-time  employment"  are  taken  from  the 
Factory  Acts,  and  would  seem  to  refer  to  ques- 
tions of  the  Factory  Aots.  In  construing  this 
Act  it  is  more  natural  to  refer  a  narrow  enact- 
ment, such  as  sect.  11  is,  to  a  similar  narrow 
enactment  such  as  sect.  8  is,  rather  than  to  a  wide 
enactment  such  as  sect.  5  is. 

No  reply  was  heard. 

Lord  GoLBKinoBt  C.J. — It  has  been  thought 
proper  in  the  present  case  to  hear  this  par- 
ticular argument,  raising,  no  doubt,  a  point 
of  considerable  importance,  by  a  court  con- 
sisting of  five  judges.  This  has  been  done 
in  pursuance  of  an  express  statutory  pro- 
vision (see  Appellate  Jurisdiction  Act  1876, 
89  &  40  Yict.  c.  59,  s.  17),  and  the  reason  why 
we  thought  that  that  provision  should  be  acted 
upon  on  the  present  occasion  is  obvious,  because 
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years  of  a^e,  as  to  whom  nothing  has  happened 
to  enable  either  of  them  to  be  taken  into  fall-time 
employment,  and  for  whom  the  respondent  has 
habitually,  and  without  reasonable  ezouse,  neg- 
lected to  provide  efficient  elementary  instruction. 
Was  he  tnen  breaking  a  duty  in  so  neglecting  P 
It  seems  to  me  he  was  breaking  a  clear  duty 
imposed  upon  him  in  plain  terms  by  the  4th 
section  of  the  Act  of  1876,  which  enacts  that 
"  It  shall  be  the  duty  of  the  parent  of  every  child 
to  cause  such  child  to  receive  efficient  elementary 
instruction  in  reading,  writing,  and  arithmetic. 
It  then  goes  on  to  state  what  is  to  happen  IE  the 
parent  refuses  to  perform  such  duty,  viz.,  that  he 
shall  be  liable  to  such  orders  and  pexialties  as 
are  provided  by  this  Act.  An  order  was  applied 
for,  called  in  the  Act  .an  attendance  order, 
ordAring  the  child  to  attend  in  a  particular  place 
at  a  pi^icnlar  time  under  certain  specified  cir- 
cumstances defined  in  the  Act,  and  to  oe  embodied 
in  the  order.  The  duty  of  the  respondent  being 
clear,  and  the  breach  of  that  duty  being  also  dear, 
the  question  is  why  should  not  tluit  order  he  madeP 


It  is  contended  that  the  words  of  sect.  11,  sub- 
sect.  1,  refer  onlv  to  a  person  over  the  a^  of  five 
years  being  prohibited  fh)m  being  taken  into  full- 
time  employment,  and  it  is  suggested  that 
that  section  means  to  say  that  it  is  only  where  by 
virtue  of  this  Act  there  is  a  provision  in  terms 
from  bein^  taken  into  full-time  employment  that 
the  remedies  are  to  be  applied.  If  tiie  Act  had  so 
limited  its  expressions,  of  course  we  should  have 
had  nothing  to  do  but  to  defer  to  them,  but  it  has 
not  done  so.  The  Act  was  passed  expressly  to 
extend,  as  the  definition  in  the  48th  section  shows, 
the  age  of  elementary  instruction  from  thirteen  to 
fourteen.  Jt  is  admitted  that,  if  the  narrower  oon* 
structicm  contended  for  on  behalf  of  the  respondent 
is  placed  upon  the  words  of  the  Act,  the  effect  is 
and  must  be,  that  the  very  children  for  the  pur- 
pose of  instructing  whom  this  Act  was  pasaed* 
and  in  respect  of  whom  in  terms  the  definition  of 
"^  "  child"  IS  extended  by  the  interpretation  Qlanae, 
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a  desire  is  entertained  on  the  part  of  the  ap- 
pellants to  question  a  decision  of  my  brothers 
Grove  and  Huddleston  on  a  very  important  sub- 
ject ;  I  mean  the  decision  in  Sawidere  v.  Orawfard. 
1  may  say  that  both  those  learned  judges  are 
desirous  that  their  decision  should  be  recon- 
sidered ;  but  even  were  that  not  so,  no  objection 
to  our  reoonsiderinflr  that  decision  could  be  main- 
tained. There  is  no  constitutional  objection  to  it, 
and  I  entirely  assent  to  the  principles  laid  down 
in  Hadfield*8  eaee,  which  were  properly  brought 
before  us.  The  substance  of  that  case  I  take  to 
be  this — that  every  deference  is  due  to  the  judg- 
ment of  a  court,  and  that  perhaps  more  deference 
is  due  when  that  judgment  is  the  judgment  of 
the  same  court  itself,  buc  that  in  any  case  an 
authority  of  a  co-ordinate  court  upon  any  point 
should  not  be  differed  from  or  disregarded  except 
upon  the  clearest  view  that  it  is  wrong,  in 
former  days,  before  the  power  of  appealing  was 
enlarged  as  in  latter  days  it  has  oeen,  there 
were  many  extremelv  important  questions  which 
by  law  could  not  be  considerea  in  a  court  of 
appeal,  upon  which  the  judgments  of  the  then 
Courts  of  Queen's  Bench,  Common  Pieas,  and 
Exchequer  were  final  and  conclusive  as  between 
the  parties;  but  nevertheless  those  courts, 
amongst  themselves,  felt  themselves  at  liberty 
under  exceptional  circumstances  either  to  dis- 
tinguish, or  if  need  be  to  differ,  though  strictly 
speaking  the  term  ''overruled"  could  not  pro* 
perlj  be  applied  to  them  because  they  were  co- 
ordinate courts.  Now,  if  I  for  one  moment  con- 
sidered that  the  decision  in  Saunders  v. 
Crawford  was  one  which  according  to  a  fair 
construction  of  the  Act  of  Parliament  could  be 
maintained,  I  should  at  once  defer  to  the  authority 
of  that  case,  and  should  desire  to  dismiss  this 
appeal ;  but,  with  every  deference,  I  cannot  bring 
my  mind  to  see  that  this  is  anything  but  a  per- 
fectly dear  case,  and  that  the  decision  of  the 
magistrate  is  therefore  erroneous  and  must  be 
reversed.  In  saying  that  his  decision  is  erroneous, 
I  desire  in  justice  to  him  to  observe  that  he  only 
oame  to  his  decision,  as  he  was  of  course  bound 
to  do,  upon  the  authoritjr  of  the  judgment  of  this 
court.  Now  the  flBiCts  in  this  case  are  few  and 
simple.  The  respondent  is  the  father  of  two 
children,  who  are  both  between  five  and  fourteen 


may  be  habitually  and  without  reasonable  exoose 
neglected  as  to  elementary  instruction,  and  that 
nevertheless  the  parent  d  such  a  child  is  not 
subject  to  the  orders  and  penalties  relating  to  a 
person  who  neglects  to  perform  the  duty  of  making 
his  child  receive  a  sufficient  elementary  educa- 
tion, t  see  no  ground  for  so  limiting  the  elEeot  of 
the  Act.  Whether  tho  draftsman  may  or  may 
not  have  had  in  his  mind  the  8th  section,  and  may 
or  may  not  have  intended  in  his  mind  by  the  words 
that  he  used,  when  he  used  them,  so  to  limit  the 
enactment,  I  really  neither  know  nor  care.  I 
should  think  it  extremely  unlikely;  but  if  Uiat 
was  his  intention,  he  has  failed  to  express  it»  and 
it  is  qttod  dimU  leXf  and  not  quod  voUnU  parliament 
tum^  that  the  court  has  to  look  at.  For  the  reasons 
I  have  given,  I  am  of  opinion  that  the  judgment 
of  the  learned  magistrate  .must  be  reversed.  I 
purposely  abstain  from  going  into  any  other 
Questions  than  those  I  have  already  dealt  with,  as 
they  do  not  appear  to  me  to  be  essential  for  the 
determination  of  this  case.  As  to  the  question 
whether  sect.  8  of  the  Act  of  1876  has  been  kept 
alive  by  the  Factory  and  Workshop  Act  1878, 1 
confess  I  am  by  no  means  satisfied ;  but  I  do  not 
think  the  point  material  one  way  or  the  other. 

Field,  «k — ^I  have  arrived  at  the  same  conclu- 
sion, and  substantially  upon  the  same  grounds; 
and  should  not  desire  to  add  anything,  but  for  the 
fiict  that  we  are  called  upon  here  to  come  to  a  oon- 
elusion  conflicting  with  the  decision  in  Saunders  v. 
Crawford.  It  seems  to  me  that  I  ought  therefore, 
out  of  respect  to  the  learned  judges  who  decided 
that  case,  to  state  my  reasons.  If  I  entertained 
any  serious  doubt  at  all  about  the  true  constmo- 
tion  of  the  sections  of  the  Elementary  Sduoation 
Act  1876  under  consideration,  I  should  think  it 
right  to  follow  Saiundere  v.  Crawford ;  but,  after 
carefully  following  the  arguments  in  this  case,  I 
am  bound  to  say  I  think  this  case  is  a  very  olear 
one.  One  of  the  children  is  under  ten,  and  un- 
questionably is  prohibited  from  being  employed, 
because  sect.  5  is  dear,  sub'Sect.  1  being  that  no 
person  shall  take  a  child  under  the  age  of  ten 
into  his  employment.  If  that  be  so,  how  is  it 
possible  to  say  that  a  child  who  is  prohibited  and 
cannot  be  taken  into  employment  at  all  is  not  prohi- 
bited from  being  taken  into  full-time  employment  P 
He  isprohibited  f  rom  being  taken  into  any  employ- 
ment half -time,  full-time,  or  any  other.  As  to  toe 
second  child,  who  is  above  ten,  and  over  thirteen 
years   o£  age,  that  child  may  go  into  em]^oy- 
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meat ;  but  wfaab  are  the  elements  of  the  permission  P 
They  are  that  he  either  shall  have  aoqnired  a 
oertain  dcigree  o!  education,  of  which  a  certi- 
ficate is  the  proof;  or  that  he  shall  be  enga^ 
In  iaotory  empkjrment,  where  he  will  receive 
a  certain  amount  of  edooation  also.  It  did  not 
come  within  either  of  those  two  provisions,  and 
consequently  that  child  was  SMquaUy  prohibited 
from  being  taken  into  full  time  employment. 
The  objeot  of  the  Act  is  to  provide  for  education 
of  children  between  the  ages  of  five  and  fourteen, 
and  to  impose  opon  the  parent,  first  of  all,  the 
duty  of  givins  that  education,  and  then  to  pro- 
vide  that,  if  tnat  parent  fails,  an  attendance  order 
shall  be  made  so  aa  to  secure  the  education  of  the 
diild.  It  may  be  that  the  consequence  pointed 
cot  on  behalf  of  the  respondent  might  follow, 
via.,  that  a  child  of  respectable  people  and  of 
honest  habits  may  ultimately  find  itself  in  an 
industrial  school,  where  it  will  be  obliged  to 
sssociate  with  a  certain  class  of  the  popula- 
tion, the  reverse  of  respectable;  but,  although 
that  may  be  the  consequenoe,  which  we  should 
endeavour  to  mitigate  as  fiir  as  possible,  it  is  no 
icround  whatever  for  holding  that  the  plain 
meaning  of  the  Act  ought  not  to  be  carried  out. 

HiWKnis,  J. — I  am  of  the  same  opinion. 

Stefhsv,  J, — I  am  also  of  the  same  opinion. 
The  arguments  urged  on  behalf  of  the  respondent 
have  not  sucoeeded  in  raising  any  doubt  in  my 
mind  as  to  the  construction  and  meaning  of  the 
Act.  At  the  same  time  I  feel  stronsly  the  neces- 
sity for  the  utmost  caution  being  used  with  regard 
to  the  exeroise  of  the  power  of  sending  a  child  to 
an  industrial  school. 

WiLUAics,  J. — I  entirely  concur,  for  the  reasons 
given  by  the  Lord  Ghief  Justice. 

Appeals  aMowed  toUhotd  costs. 

Solicitors  for  appellants  in  Winyard  v.  Toogood^ 
Qedgst  jEtr&y,  MitUU,  and  Morse, 

Solicitor  for  respondents  in  WinyardY.  Toogood^ 
SoUeiior  to  {he  Treasury, 

SolicitOTB  for  appellants  in  Ranee  v.  FoHnum, 
Oregory,  Rowdiffes,  and  Co.,  for  BtorM  and  Co., 
Liverpool. 

Solicitors  for  respondents  in  Hance  v.  Fortnum^ 
JP.  Feim  and  Co.,  for  J.  Eayner,  Town  Olerk, 
LiverpooL  

Friday,  March  9. 

(Before  Pollock  and  Huddlbbtoh  BB.,  and 

NoaTH,  J.) 

TiPFXTT  (app.)  V.  Habt  (resp.).  (a) 

Brewing-'Duty,  payment  of— Exemption — OceU" 
potion  of  brewer— Inland  Revenue  Act  1880  (43 
^  U  Vict.  e.  20),  ss.  33, 34 

By  (he  Inland  Beoenue  Act  1880,  s.  33,  sub-sect.  3, 
beer  brewed  by  a  brewer,  other  than  a  brewer  for 
sale,  is  not  chargeable  with  duty  if  the  annual 
vdlne  of  the  house  occupied  by  such  person  does 
not  exceed  lOZ. 

Edd,  that  H^  refers  to  the  anntud  value  of  the 
ioitfs  oeettpied  and  inhabited  by  the  brewer,  and 
not  cf  the  house  in  which  the  beer  is  brewed. 

^  respondent  occupied  two  hovues  of  the  cmnual 
Mlaa  qf2QL  and  102.  respectively.  He  resided 
«a  (he  former,  and  brewed  oeer  in  the  latter. 

S^ihat  the  beer  was  chargeable  with  duty. 

((9  Bfl|)orted  by  Dunlop  Hill,  Esq^  Banfeter>at-Law. 


This  wsa  a  case  sti^bed  by  way  of  iqypeal  from  a 
decision  of  magistrates  dismlBsing  an  mformation 
instituted  by  the  appellants,  the  Inland  Revenue 
authorities,  against  the  respondent,  under  the 
provisions  of  the  Inland  Revenue  Act  1880  (43  it 
4A  Yict.  o.  20).    By  sect.  32  of  that  Act  it  is 

Srovided  that  a  paper  in  the  prescribed  form  shall 
9  delivered  by  an  officer  to  every  brewer,  other 
than  a  brewer  for  sale,  if  chargeable  to  the  duty  on 
beer  under  this  Act,  and  that  the  brewer  shall 
enter  in  such  paper  the  quantitjr  of  malt,  com, 
and  sugar  which  he  intends  to  use  in  the  brewing. 

By  sect.  33 : 

(1.)  The  oommiflBionerB  may,  ^hen  thev  think  fit, 
require  a  brewer,  other  than  a  brewer  for  sale,  to  verify 
the  entries  in  the  paper  delivered  to  him,  by  a  declaration 
to  be  made  by  him  before  a  juBtioe  of  the  peace  or  an 
authorised  officer. 

(2.)  The  charge  of  duty  shall  be  made,  and  the  dutv 
shall  be  paid,  at  snoh  times  as  the  commissioners  shall 
appoint. 

(3.)  Provided  that  if  the  annual  value  of  the  house 
occupied  by  the  brewer  does  not  exceed  101.,  the  beer 
brewed  by  him  shall  not  be  charged  with  duty. 

By  sect.  34 : 

(1.)  A  brewer,  other  than  a  brewer  for  sale,  shall  only 
brew  beer  for  ms  own  domestic  use,  or  for  consumption 
bv  farm  Jabourers  employed  by  him  in  the  actual  course 
of  their  labour  or  employment. 

(S^)  The  brewer  shall  only  brew  on  premises  oooupied 
by  him,  or  in  case  the  brewer  occupies  a  house  of  an 
annual  value  not  exceeding  101.,  on  premises  gratuitously 
lent  to  him  by  a  brewer  other  than  a  brewer  for  sale. 

(8.)  If  the  brewer  contravenes  either  of  the  foregoing 
proyirions  of  this  section,  or  sells,  or  offers  for  sale,  any 
beer  brewed  by  him,  he  shall  incur  the  penalty  of  lOt. 

The  respondent  was  a  farmer  in  Suffolk,  and 
occupied  two  distinct  houses  in  the  same  parish, 
one  of  the  annual  value  of  201,,  in  which  he 
himself  resided,  and  the  other  of  the  annual  value 
of  101,,  whidi  was  inhabited  by  the  respondent's 
bailiff.  In  respect  of  both  of  these  houses  the 
respondent  had  taken  out  a  licence  to  brew  beer, 
but  declined  to  pay  duty  imposed  upon  him  in 
respect  of  the  smaller  house,  relying  on  the  words 
of  sect.  33,  sub-sect.  3.  The  magistrates  dismissed 
the  i^ormation. 

A.  L,  Smith  for  the  appellants.— The  exemption 
provided  bv  sect.  83,  snVsoct.  3,  was  intended  to 
apply  to  the  poorer  olasses,  and  to  persons  who 
actually  occupied  houses  the  annual  value  of  which 
does  not  exceed  102.  Occupation  in  this  section 
must  mean  personal  occupation.  The  respondent 
did  not  occupy  the  smaller  house.  The  lOL  limit 
was  never  intended  io  refer  to  the  house  where 
the  beer  is  brewed,  but  to  the  value  of  the  house 
actually  occufiied  by  the  person  who  brews  the 
beer.  If  this  is  not  so,  any  occupier  of  a  house  of 
a  value  far  exceeding  102.  might  brew  in  a  lodge 
or  cottage  on  his  estate^  and  entirely  evade  the 
duty. 

Grafton  for  the  respondent. — The  combined 
effect  of  sect.  33  and  sect.  34  is  to  exempt  the 
occupier  of  any  house  of  101.,  or  less  than  that 
amount,  in  which  beer  is  brewed,  from  the  obliga- 
tion to  pay  duty.  This  is  a  penal  enactment,  and 
ought  to  be  construed  stripy  as  a^inst  the 
appellant.  Upon  the  strict  construction  of  the 
two  sections  Uie  value  of  the  house  in  which  the 
bcOT  is  brewed  is  the  test  whether  the  beer  is  to 
be  chargeable  with  duty. 

Pollock,  B.— The  question  reserved  for  our 
determination  is,  whether  the  magistrates  were 
right  in  dismissing  the  summons.   It  was  argued 
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on  behalf  of  the  respondenli  that  he  was  not  liable 
to  be  charged  with  daty  in  respect  of  beer  brewed 
by  him  in  a  honse  ocoapied  by  his  bniliff,  the 
annual  value  of  which  did  not  exceed  102.,  and  he 
relied  npon  the  sects.  83  and  34  of  the  Act.  It 
was  said  on  behalf  o!  the  appellant  that  that  is  not 
sufficient ;  that  the  value  of  the  honse  where  the 
beer  is  actually  brewed  is  not  material,  and  that 
the  whole  question  depends  npon  the  value  of  the 
house  which  the  brewer  actually  occupies.  It 
seems  to  me  that  what  the  Legislature  intended  to 
get  at  was  the  status  of  the  person  who  brews.  If 
a  man  occupies  a  house,  the  annual  value  of  which 
doee  not  exceed  101.,  he  comes  within  the  exemption 
and  is  not  to  be  troubled ;  but  where  he  occupies  a 
honse  the  annual  value  of  which  exceeds  that 
amount,  it  is  immaterial  where  he  brews  the  beer. 
This  being  so,  I  am  of  opinion  that  the  respondent 
was  liable  to  the  payment  of  the  duty,  and  that 
the  decision  of  the  magistrates  was  wrong. 

Huddleston,  B. — I  have  arrived  at  the  same 
rondnsion,  though  not  without  considerable 
doubt.  I  was  inclined  to  think  that,  looking 
at  the  grammatical  construction  of  ^e  Act,  th/ere 
was  great  force  in  the  view  adopted  by  the  magis- 
trates. Those  doubts,  however,  are  not  strong 
f  nough  to  entitle  me  to  dissent  from  the  opinion 
of  my  learned  brothers,  and  I  ag^ee  therefore  that 
this  appeal  should  he  allowed. 

NoBTH,  J.  concurred.  Appeal  dllotoed. 

Solicitor  for  the  appellant,  The  SolicUor  to  the 
Inland  Bevenue, 
Solicitor  for  the  respondent,  J.  MtlU,  Ipswich. 


OBOWV    0ASB8    SS8BBVBD. 

8aiurda/y,  March  3. 

(Before  Lord  Cousbidge,  C.J.,  Pollock  and 
HuDSLESTON,  BB.,  Manistt  and  Stephen,  JJ.) 

Beg.  v.  Samuel  Bbown.  (a) 

Attempt  to  murder  —  Taking  oui  a  pietol  from 
pocket— PUtol  seized  by  bystander -- 2i  4*  25 
Viet,  c  100,  M.  14^  15. 

B,  was  indicted  for  aitmnpting  to  discharge  a 
loaded  pistol  at  8.9  with  %ntent  to  murder.  B., 
having  a  grudge  agamsi  fif.,  w&nt  to  8.*s  house. 
B.  was  ohservei  to  draw  a  pistol  from  his  pockety 
a  third  person  snatched  the  pistol  cway,  and  B. 
wets  arrested. 

Held,  that  this  was  not  an  offence  within  sect.  15  of 
24  ^  25  Vict.  e.  100. 

QuoBTd,  whether  the  case  was  within  sect.  14. 

The  cases  of  Bag^*  St.  George  and  Beg.  v.  Lewis 
(9  Car.  ^  P.  483  and  523)  commented  upon. 

Case  reserved  for  the  opinion  of  this  Court  hy 
8tephenf  J". 

At  the  December  Session  of  the  Central  Oriminal 
Oourt,  Samuel  Brown  was  convicted  before  me 
upon  the  first  count  of  an  indictment  then  pre- 
ferred against  him. 

The  oouot  (omitting  formal  parts)  was  in  these 
words: 

Samuel  Brown,  on  the  23rd  Nov.  1882,  ••  feloni- 
ously did  attempt  to  discharge  certain  loaded  arms 
(to  wit,  a  certain  pistol  loaded  in  the  barrels  with 
gunpowder  and  divers   leaden   bullets)    at   and 

(a)  Beported  by  John  Thompson,  Esq.,  Barri8ter-«t-Law. 


against  one  William  Sutton,  with  intent,  in  so 
doing,  feloniously,  wilfully,  and  of  malice  afore- 
thought of  him,  the  said  Samuel  Brown,  to  kill 
and  murder  the  said  William  Sutton." 

The  facts  were  as  follows :  Brown  had  a  quarrel 
with  Sutton.  On  the  day  in  question  he  went  to 
Sutton's  house,  and  desired  to  speak  with  him  in 
private.  Sutton  told  Brown  to  go  into  the  back 
shop  for  that  purpose,  but,  having  some  suspicton, 
made  Brown  go  first.  Brown,  as  he  went  into  the 
shop,  was  observed  to  draw  from  his  pocket  a 
loaded  revolver.  Sutton's  nephew,  Collins,  imme- 
diately snatched  it  from  his  hand,  and  he  was 
arrested  by  Sutton  and  Collins.  On  his  way  to 
the  police-station  he  said  that  he  had  not  forgotten 
the  way  in  which  Sutton  had  previously  treated 
him. 

In  order  to  explain  my  direction  to  the  jury  it 
is  necessarv  to  observe  that  though  it  concludes 
"  against  the  form  of  the  statute,"  the  count  on 
which  Brown  was  convicted  does  not  follow  the 
words  of  either  of  two  sections  of  the  **  Offences 
against  the  Person  Act,"  each  of  which  bears  npon 
the  subject.  The  material  parts  of  these  sections 
are  as  follows : 

24  &  25  Yict.  c.  100,  s.  14,  punishes  severed 
different  ways  of  attempting  to  commit  murder, 
one  of  which  is, "  Whosoever  shall  by  drawing  a 
trigger,  or  in  any  other  manner  attempt  to 
discharge  any  kind  of  loaded  arms  at  any  person 
with  intent  to  commit  murder." 

Sect.  15  punishes  every  one  who  "  by  any  means 
other  than  those  specified  in  any  of  the  preceding 
sections  of  this  Act  attempts  to  commit  mnrder. 
In  B.  V.  St.  George  (4  Cf.  &  P.  483)  it  was  held 
that  the  words  "  by  drawing  a  trigger  or  in  any 
other  manner,"  meant  in  any  other  manner  like 
drawing  a  trigger,  as,  e.g.t  by  striking  a  peroossion 
cap  witn  a  hammer,  and  that  an  attempt  to  dis- 
charge a  pistol  by  attempting  to  pull  a  trisger 
was  not  an  offence  within  the  Act  then  in  foroe, 
which  was  in  the  same  words  as  sect.  14. 

I  held,  accordingly,  that  there  was  no  evidence 
to  go  to  the  jury  oiauy  offence  under  sect.  14. 

I  thought  there  was  evidence  to  go  to  the  lury 
of  an  offence  against  sect.  15,  but  I  donbted 
whether  the  prisoner  could  be  convicted  of  such 
an  offence  upon  the  count  as  drawn. 

In  these  circumstances  I  directed  the  jury  to 
find  as  follows:  I  told  them  that  an  attempt  to 
commit  a  crime  might,  at  least  for  the  purposes  of 
the  case,  be  defined  as  an  act  done  with  intent  to 
commit  a  crime  so  closely  connected  with  the 
actual  commission  of  the  onme  as  to  form  ooe  of 
a  series  of  acts  which,  if  not  interrupted,  would 
constitute  collectivelv  the  actual  commission  of 
the  crime ;  and,  in  reference  to  the  particular  oase, 
I  told  them  that  if  they  thought  Brown  intended 
to  murder  Sutton,  and  drew  the  pistol  from  his 
pocket  for  that  purpose,  and  was  prevented  from 
murdering  Sutton,  or  from  firing  the  revolver  at 
him  for  that  purpose,  only  by  its  being  taken 
from  his  hand,  they  ought  to  oonvict  him  on  the 
count  above  mentioned,  which  I  held,  for  the 
purposes  of  the  trial,  to  be  a  oount  charging  an 
attempt  to  murder  by  means  other  than  those 
specified  in  sects.  11, 12, 13,  and  14  of  24  4b  25 
Vict.  c.  100. 

The  jury  convicted  the  prisoner,  and  I  reserved 
judgment  and  committed  him  to  prison  nntil  this 
case  should  have  been  decided  by  the  Court  for 
Crown  Cases  Beserved. 
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Cb.  Gas.  Bbs.] 


Bbo.  v.  Samubl  Bilown. 


[Gb.  Gab.  Bbs. 


The  qaestions  for  the  Goart  are : 

1.  Wliether,  aBsaming  the  saffioienoy  of  the 
indiotment,  my  direction  to  the  jary  was  right  P 

2.  Whether  the  indictment  saflSoiently  charged 
an  offence  nnder  sect.  15  P 

If  either  of  these  qnestiona  is  answered  in  the 
negative^  the  conTiotion  mast  be  (jnashed ;  if  both 
are  answered  in  the  afiftrmatiTe,  it  most  be  coc* 
firmed.  J.  F.  Stbphbn. 

No  ooansel  was  instmoted  to  argue  for  the 
prisoner. 

Poland  for  the  proseoation. — It  is  sabmitted 
that  the  first  coant  of  the  indictment  is  good,  aad 
the  direction  of  the  learned  jadge  to  the  jary 
oorreck.  Od  the  direction  and  verdict  these  facts 
mast  be  taken  to  have  been  f  oand,  that  the  pri- 
soner intended  to  marder  Satton  and  drew  the 
pistol  from  his  pocket  for  that  purpose,  and  was 
prevented  only  from  murdering  Sutton  by  the 
instol  being  taken  from  his  hand.  This  was, 
therefore,  an  attempt  to  marder.  The  count  is 
fhmiQd  upon  the  14th  section  (a  section  under  the 
heading  *'  Attempts  to  murder  ")  of  the  2-1 1 25 
7ict>.  c.  100,  which  enacts  :  "  Whosoever  shall 
attempt  to  administer  to,  or  shall  attempt  to 
oaase  to  be  administered  to,  or  to  be  taken  by 
any  person  any  poison  or  other  destructive  thing, 
or  shall  shoot  at  any  person,  or  shall,  by  drawing 
a  trigger  or  in  any  other  manner,  attempt  to  dis- 
charge any  kind  of  loaded  arms  at  any  person,  or 
shall  attempt  to  drown,  suffocate,  or  strangle  any 
person,  with  intent,  in  anv  of  the  cases  aforesaid, 
to  commit  murder,  shall,  whether  any  bodilgr 
injurv  be  effected  or  not,  be  guilty  of  felony." 
At  the  trial  the  learned  judge  ruled  that  the 
evidence  was  not  sufiicient  to  bring  the  case 
within  sect.  14,  upon  the  authority  of  Beg,  v. 
8t  Oeorge  (9  Oar.  A  P.  483),  which  was  a  charge 
of  attempt  to  murder  upon  the  1  Vict.  o.  85,  s.  § : 
"Whoever  shall,  by  drawing  a  trigger  or  in  any 
other  manner,  attempt  to  discharge  any  kind  of 
loaded  arms  at  any  person,  with  intent  to  commit 
the  crime  of  murder,  shall,  although  no  bodily 
injary  be  effected,  be  guilty  of  felony."  The 
prisoner  in  that  case  put  his  hand  into  his  coat 
pocket  and  took  out  a  pistol,  put  his  finger  on  the 
trigger,  and  pointed  the  end  of  the  pistol  to  his  chest 
to  (»(^  it,  and  was  prevented  from  cocking  it. 
FkHrke,  B.  said :  "  It  appears  to  me  that  the  charge 
of  felony  oannot  be  supported,  as  it  is  not  proved 
that  the  prisoner  drew  the  trigger.  The  words 
'in  sny  ouier  manner'  in  the  statute  mean  some- 
thing aufdogous  to  drawing  the  trigger,  which  is 
the  prosimate  cause  of  the  loaded  arm  going  off. 
Suppose,  for  instance,  you  had  a  matchlock  and 
pat  a  match  to  it,  and  the  gun  did  not  go  off,  that 
wonld  be  a  case  within  the  Act  of  Parliament ; 
bat  here  is  no  proof  that  the  prisoner  drew  the 
trigger,  though  he  put  his  finger  to  it,  and  he 
CBanot  therefore  be  convicted  on  those  counts 
which  charge  him  with  so  doing,  or  which  charge 
him  with  a  felonious  attempt  to  discharge  the 
pistol,  for  it  must  be  an  attempt  ejuadem  generis. 
The  consequence  is,  he  cannot  be  convicted  of  a 
ieloay,  hut  he  may  be  oonvicted  of  an  assault." 
[Lord  GoLBBiDQB,  G.J.  referred  to  the  case  of  Beg. 
V.  Lewie  (9  Gar.  A  P.  523),  a  similar  charge  upon 
the  same  enactment.  On  the  refusal  of  the  prose* 
cator  to  give  him  up  some  title  deeds,  the  pnsoner 
rose  up  and  said,  "Then  you  are  a  dead  man," 
and  anfdded  a  great  coat  and  took  out  a  blunder 
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buss.  Before  the  blunderbuss  was  pointed  at  the 
prosecutor  the  prisoner  was  seiaed  and  prevented 
doing  anything.  It  was  found  that  there  was  no 
flint  in  the  blunderbuss,  the  fiiot  being  found 
between  the  lining  of  the  coat.  On  the  objection 
being  made  that  the  charge  was  not  proved, 
Serjc.  Arabin,  after  oonsnltrng  with  Patteson,  J., 
told  the  jury  that  to  sustain  the  indictment  there 
must  be  something  more  than  the  mere  presenting 
of  the  blunderbuss,  and  that  some  act  must  be 
shown  to  have  been  done  by  the  prisoner  to  satisfy 
them  that  the  prisoner  did  in  fact  attempt  to  dis- 
charge the  blunderbuss.]  ^  The  statute  in  this  part 
aims  at  acts  done  approximating  to  the  crime  of 
murder  with  intent  to  murder.  [Huddleston,  B. — 
I  am  inclined  to  thiuk  that  this  was  a  case 
within  sect.  14.  Stephen,  J. — Sect.  14  includes 
attempts  to  shoot,  which  this  would  be,  if  any- 
thing ;  and  the  general  clause  (sect.  15)  covers  all 
attempts  to  muraer  not  covered  by  the  preceding 
seotions.1 

Lord  GoLBBiDOB,  G.J. — I  am  of  opinion  that 
the  conviction  oannot  be  sustained.  The  in- 
dictment is  clearly  framed  on  the  words  of,  and 
with  reference  to  sect.  14  of  the  24  A  25  Yict.  o. 
100,  and  it  having  been  held  by  the  learned  judge 
at  the  trial,  in  obedience  to  the  decision  of  Be». 
V.  St,  Oeorge  (4  Gar.  &  P.  483),  that  the  evidence 
did  not  bring  the  case  within  that  section,  and 
the  only  question  reserved  for  us  being  whether 
the  indictment  sufficiently  charges  an  offence 
within  sect.  15,  I  think  that  it  is  not  a  case 
within  sect.  15.  If  the  draftsman  who  framed  that 
statute  meant  to  do  what  Mr.  Poland  contends 
was  the  object  of  sect.  15,  he  has  failed  to 
effect  it.  The  true  oonstruction  of  the  sections 
under  the  headiof^  *'  Attempts  to  murder  *'  is  that 
they  show  a  variety  of  means  and  things  which 
might  be  done  with  an  intent  to  commit  murder ; 
as,  e,g.,  sect.  11, administering  poison;  sect.  12, 
destroying  buildings  by  gunpowder  or  other 
explosive  substances ;  and  sect.  13,  setting  fire  to 
a  ship  with  intent  to  commit  murder.  Sect.  14 
provides,  among  other  things,  for  the  attempting 
to  disohcffge  firearms  at  any  person  with  intent  to 
commit  murder.  Then  comes  sect.  15,  which 
enacts  that,  "Whosoever  shall,  by  any  means, 
other  than  those  specified  in  the  preceding  sec- 
tions of  this  Act,  attempt  to  commit  murder,  shall 
be  guilty  of  felony,'  dearly  intending  such 
means  as  are  not  pointed  out  in  the  earlier  sec- 
tions of  the  Act.  It  was  deemed  impossible  to 
specif  every  mode  of  committing  murder,  and 
thererore  a  general  clause  was  inserted  that  if  a 
person  attempted  to  commit  murder  by  any 
other  means  than  those  previously  specified,  he 
should  be  guilty  of  felony.  But  it  seems  to  me 
that  these  other  means  must  not  be  means  ejuedem 
generie  as  those  mentioned  in  sect.  14.  The 
present  case,  I  thuik,  is  one  ejvAdem  generis  with 
one  mentioned  in  sect.  14.  It  has,  however,  been 
held  in  the  two  cases  dted,  not  to  be  within  sect. 
14.  I,  however,  think  that  sect.  15  was  not  in- 
tended to  extend  the  operation  of  sect.  14,  for 
sect.  14  says :  *'  Or  shall,  by  drawing  a  trigger, 
or  in  any  other  manner,  attempt  to  discharge  any 
kind  of  loaded  arms"  that  is,  "in  any  other 
manner  "  not  ejusdem  generis  with  those  speci- 
fied. Therefore^  I  am  clearly  of  opinion  that  this 
is  a  oase  within  sect.  14,  bat  it  has  been  held  not 
to  be  within  the  section,  and  the  question  is  not  sub- 
mitted to  us  whether  it  was  rightly  so  held.    This 
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Bbo.  v.  Fjusdbbick  Hobv. 


[Oil  Gas.  Bss. 


case  oumot  be  wiihin  eeot.  15,  which  deftls  with 
other  nuitters  than  those  within  the  preTioos 
seotiona.  I  derire  to  add  that  on  a  fit  oooasion 
when  the  oases  of  Bex  ▼.  St.  Oeorge  and  Bex  t. 
Lewie  {ubi  sup.)  oome  np  for  farther  considera- 
tion I  reserfe  to  myself  the  right  to  reconsider 
those  decisions,  though  sitting  alone,  I  might,  as 
my  brother  Stephen  has  done,  deem  myselfboand 
by  them. 

Pollock,  B.— I  have  arriyed  at  the  same  oon- 
dosion.  If  it  had  been  open  to  as  now  to  con- 
sider whether  the  present  case  is  within  sect.  14, 
I  shoald  like  to  reconsider  the  two  cases  cited, 
but  the  only  qnestion  open  to  as  is  to  consider 
whether  the  case  is  within  sect.  15.  I  think  that 
it  wonld  be  a  wrong  constraction  of  the  words 
of  sect.  15  to  say  that  this  comes  within  it  when 
it  seems  to  me  to  come  within  sect.  14. 

HuDDLBsiQiry  B. — I  thmk  it  would  be  desirable 
to  recoDsider  the  two  cases  cited,  and  I  also 
think  that  this  conviction  should  be  auashed. 
Sect.  14  treats  of  attempts  to  murder  by  snooting, 
and  three  attempts  are  specified.  Then  sect.  15 
says:  "Whosoever  shall,  by  any  means  other 
than  those  specified  in  any  of  the  preceding 
sections  of  thjs  Act,  attempt  to  murder  shall  be 
guilty  of  felony."  This  was  an  attempt  to  shoot 
a  person  within  sect.  14,  but  the  evidence  did  not 
go  sufficiently  far  to  bring  the  case  within  sect.  14. 
£e  so,  it  is  not  a  case  witmn  sect.  15. 

Manistt,  J. — I  am  of  the  same  opinion.  This 
is  a  case  of  attempting  to  discharge  loaded  arms 
within  sect.  14.  Then  sect.  15  provides  for  other 
cases  than  such  as  are  within  sect.  14.  I  shoald 
also  wish  to  reconsider  the  oases  cited. 

Stephsn,  J. — I  reserved  the  case  because  I 
thought  there  was  some  obscurity  in  the  language 
of  sect.  15,  but  when  you  read  that  section, 
togeUier  with  the  others,  the  matter  becomes 
dear.  It  is  made  a  felony  by  sect  14  to  shoot 
at  any  person,  or  by  drawing  a  trigger,  or  in  any 
other  manner,  to  attempt  to  dischar^  loaded  arms 
at  any  person  with  intent  to  commit  murder.  It 
is  also  made  a  fdony  by  sect.  15  to  attempt  to 
commit  murder  by  any  other  means  than  those 

rifled  in  the  preceding  sections,  that  is  than  by 
^ting  at  a  person  or  attempting  to  discharge 
loaded  firearms  at  a  person,  if  the  prisoner  in 
the  present  case  attempted  to  commit  murder  at 
dl  it  was  by  attempting  to  discharge  a  loaded 
pistol.  The  ofEence  therefore  does  not  come 
wiUun  sect.  15,  but  within  sect.  14.  The  case 
does  not  oome  within  sect.  14^  because  he  did  not 
draw  the  trigger  or  attempt  to  shoot  in  a  mode 
specified  in  tSiA  section,  according  to  the  authority 
of  the  two  cases  dted.  I  pronounce  no  opinion  as 
to  the  authority  of  the  two  cases  dted. 

Oonviotian  quashed* 


Saiwrday,  March  8. 

(Before    Lord    Colsridob,    G.J.,    Pollock  and 
HuDDLBSTON,  BB.,  Makistt  and  Stbphbk,  JJ.) 

Beg.  v.  Fbsdsbick  Horv.  (a) 

False  preienees  —  Prat;iotts  eonioietum  —  Term  of 
penal  servitude — AmendmesU  of  eenieuoe. 

The  prisoner  was  eonoioM  on  an  itidietment  for 
ohtaimng  goods  by  false  preienees,  and  also 
pleaded  guilty  to  a  previous  eowvistion  for  false 
preienees  charged  in  the  indictment.  He  was 
sentenced  to  seven  years*  penal  servitude. 

Held,  thai  the  sentence  was  wrong,  a$id  it  was 
amended  ly  reducing  it  to  five  years*  penal 
servitude, 

Gasb  reserved  by  the  Becorder  of  the  Gity  of 
London. 

At  a  session  holden  for  the  iurisdiction  of  the 
Gentrd  Grimind  Gourt,  on  Monday,  the  8Ul 
Jan.  last,  Frederick  Horn  was  convicted  before 
me  upon  an  indictment,  framed  under  24  &  25 
Vict.  c.  96,  s.  88,  charging  him  with  obtdning 
goods  by  fdse  pretences,  and  he  pleaded  guilty  to 
a  previous  conviction  for  obtaining  goods  by  ndse 
pretences  chai^;ed  in  the  same  indictment. 

By  this  section  the  misdemeanour  of  obtaining 
goods  by  false  pretences  is  pumshable  with  peod 
servitude  for  we  term  of  three  years,  or  impri- 
sonment for  any  term  not  exceedinff  two  years 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement 

By  sect.  4  of  the  same  statute  dmple  larceny  is 
punishable  with  peod  servitude  for  the  term  of 
three  years,  or  imprisonment  for  any  term  not 
exceeding  two  years  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and  if 
a  mde  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

By  sect.  7  of  the  same  statute  the  punishment 
for  the  offence  of  simple  larceny  after  a  previous 
conviction  for  felony  is,  at  the  discretion  of  the 
court,  penal  servitude  for  any  term  not  exceed- 
ing  ten  years,  and  not  less  than  three  years,  or 
imprisonment  not  exoeedinjs  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  mde  under  sixteen,  with  or 
without  whipping. 

By  sect.  8  of  the  same  statute  it  is  provided  that 
whosoever  shdl  commit  the  offence  of  simple 
larceny,  or  any  offence  thereby  made  pumshable 
IDce  simple  larceny,  after  having  been  previously 
convicted  of  any  indictable  misdemeanour  punish- 
able under  that  Act,  shall  be  liable  to  be  kept  in 
pend  servitude  for  any  term  not  exceeding  seven 
years. 

By  seots.  31, 32,  33  and  36  of  the  same  statute, 
it  is  provided  that  whosoever  shall  commit  the 
fdonies  mentioned  in  those  seciions  shall  be 
liable  to  be  punished  "  as  in  the  case  of  simple 
kut>eny." 

By  sect.  116  of  the  same  statute  provisions  are 
contained  for  the  form  in  which  a  previous  con- 
viction for  felony  or  misdemeanour  shall  be  charged 
in  indictments  for  offences  punishable  under  mat 
Act. 

By  27  it  28  Vict,  c  47,  s.  2,  it  is  provided  that 
no  sentence  of  pend  servitude  shaill  be  for  less 
than  five  years. 

The  prisoner  waa  above  the  age  of  sixteen 
years. 

(a)  Beported  by  Joen  Thompson,  Esq^  BMrlsteMtt-Ltw. 
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Or.  Of  App.] 


Attorn bt-Gbnbbal  v,  Ybstbt  op  Bsrmondset. 


TOt.  op  App. 


Under  these  oircnmRtances  I  held  that  the 
prisoner  had  oommitted  an  offence  made  punish- 
able by  the  Larceny  Act  like  simple  laroeny  after 
baTinK  been  preyioasly  convicted  of  an  indictable 
roiademeanoor  panishable  under  that  Act,  and  I 
accordingly  sentenoed  him  to  seven  years'  penal 
servitade. 

It  was  contended  on  the  part  of  the  prisoner 
that  I  had  no  power  to  pass  the  said  sentence  for 
the  offence  of  which  the  prisoner  was  convicted 
on  the  ground  that  the  words  *'  any  offence  thereby 
made  punishable  like  simple  larceny,"  in  seot.  8 
of  the  Larceny  Act,  w«re  only  intended  to  apply 
to  the  offences  referred  to  in  sects.  31,  32,  33,  and 
36  o'  that  Act,  and  this  contention  was  supported 
by  the  fact  that  if  the  previous  conviction  had 
been  for  felony,  there  would  clearly  be  no  power  to 
pa«a  a  sentence  of  seven  years'  penal  servitude. 

The  question  for  the  opinion  of  the  Court  is, 
whether  the  sentence  of  seven  years'  penal  servi- 
tude was  right. 

If  thid  quention  is  answered  in  the  affirmative, 
tbi«  pentenoe  is  to  stand ;  if  in  the  negative,  the 
sentence  is  to  be  amended  to  five  years'  penal 
servitude.     Prisoner  is  undergoing  his  sentenoe. 

Thomas  Chambers, 

Becorder  of  Loudon. 

Blachwell  for  the  prisoner. 

Poland  for  the  prosecution. 

By  the  Court. — This  case  is  too  clear  for  argu- 
ment. The  sentence  was  wrong,  and  must  be 
reduced  to  ^ve  years'  penal  servitude,  and  it  will 
be  amended  under  the  11  &  12  Yiot.  o.  78,  s.  2 
accordingly. 

Sentence  to  he  amended  aceordingly. 


Sttpr^me  Court  of  lubitaturt 


COURT    OF    APPEAL. 


Friday,  Feb.  9. 

(Before  Jbssbl,  M.B  ,  Lindlbt  and  Bowen,  L.JJ.) 

AnoBirsT- General  v.  Yestrt  of  Bb&mondset.  (a) 
Praciiee  —  Gosfs  —  Action  against  corporation  — 
Individual  corporators  joining  as  defendants, 

A  vestry  incorporated  under  the  Metropolis  Manage- 
meat  Ad  1855  (18  ^  19  Vict  c,  120),  having 
ruolved  to  incur  certain  unnuthorised  expendi- 
ture, an  action  for  an  injnnrtion  was  commenced 
hy  the  AUorney-0*meral,  at  the  relation  of  a  rate- 
payer, against  the  vpstry  and  the  movers  and 
seconders  of  the  resolutions  p  isMed  by  the  vestry 
and  some  of  their  supporters.  On  motion,  on 
which  the  indioidiial  d^f»*ndanis  were  unr^pre- 
tented,  the  vestry  consented  to  a  perpetuil  injunn- 
turn  wiihout  fo  ts,  avd  the  ploinfiffs  then  moved 
for  judgment  against  the  individual  defendants 
m^  default  of  pleadings,  and  asked  that  they 
fnight  bi  ordt^ed  to  pay  the  costs  of  the  action. 
The  ttaiement  of  claim  did  not  ask  for  aists 
egain«i  the  vestrif, 

Bcld  (afirming  the  decision  of  Fry,  J.,  46  L,  T.  Bep. 
N.  8.  852),  ihcU  it  was  irregular  to  make  the 
individual  members  of  the  vestry  defendants  for 
the  Sole  purpose  of  making  them  pay  costs,  and 

(•)  Beoortod  by  Frank  Eyakb.  Eaq^  Barrisier-at-Law. 
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that   the  cLction  must  be  dismissed  as  against 

them. 
Attorney- General  v.  Gompton  (1  Y,  if  0,  Oh,  417) 

distinguished. 
This  action  was  brought  by  the  Attorney- General, 
at  the  relation  of  F.  Mortimore,  a  Bermondsey 
ratepayer,  and  by  F.  Mortimore  against  the  Ber- 
mondsey Vestry,  William  Shepherd,  Oliver  Norval 
Swann,  Henry  William  Revill,  John  Porber, 
Robert  Bonny,  and  Henry  George  Philooz,  for 
an  injanction  to  restrain  the  defendants  from 
paying  or  applying  any  portion  of  tbe  rates  or 
parish  fnnds  in  or  towards  defraying  the  expenses 
of  the  celebration  of  tbe  opening  of  a  new  vestry 
hall,  or  of  a  certain  dinner  and  ball ;  and  for  an 
order  on  the  defendants  other  than  the  vestry  to 
pay  the  costs  of  the  action,  and  farther  relief. 

By  the  statement  of  claim  it  appeared  that  the 
Bermondfley  Yestry,  bein?  a  body  incorporated 
under  the  Metropolis  Management  Act  1855 
(18  &  19  Vict.  c.  120),  erected  a  new  vestry  hall. 
At  a  vestry  meeting,  on  the  25th  Jan.  1882,  it  was 
resolved  that  the  churchwarden  for  the  time  being 
should  be  presented  with  a  key,  and  that  he  should 
open  the  hall,  accompanied  by  the  board.  It  was 
also  moved  and  seconded  by  the  defendants  Shep- 
herd and  Swann,  and  resolved,  that  an  expendi- 
ture of  100^  for  the  oelebration  of  the  opening 
should  be  authorised. 

It  was  also  moved  and  seconded  by  the  defen- 
dants, Swann  and  Revill,  and  resolved,  that  a  ball 
should  be  held  on  the  nest  evening,  and  25^  and  a 
band  be  provided.  At  another  vestry  meetinc: 
on  the  6th  March  1882  it  was  moved  and  seconded 
by  the  defendants  Porter  and  Revill,  and  resolved, 
that  an  additional  sum  of  50L  should  be  voted 
towards  the  expenses.  The  defendants  Bonny  and 
Philoox  voted  in  favour  of  the  resolutions.  The 
vestry  clerk  advised  the  vestry  that  they  had  no 
power  to  spend  the  parish  funds  in  tbe  way  pro- 
posed, but  the  resolutions  were  passed.  The 
vestry  hall  was  opened  on  thr  15r.h  March  1882, 
and  on  that  occasion  the  defendant  Bonny,  who 
was  the  churchwarden  for  the  time  being,  was 
presented  with  a  small  gold  key  studded  with 
diamonds,  a  dinner  was  given  by  the  vestry  on 
that  day  to  about  a  hundred  perHons,  and  a  ball 
was  given  by  them  on  the  following  day,  and 
refreshments  provided,  about  six  hundred  and  fifty 
persons  being  present.  The  statement  of  claim 
further  alleged  that  the  expenses  of  suuh  festivities 
would  far  exceed  the  1752.  which  had  been  voted, 
and  that  the  vestry  intended  to  pay  the  expenses 
so  incurred  out  of  the  rates  or  parish  fuuds  in 
their  hands,  unless  restrained  by  injunction. 

On  the  1st  April  18S2  the  writ  in  tbe  aciion  wa^ 
issued,  asking  that  *'  the  defendancs  "  might  pay 
the  costs ;  and  on  the  same  day  an  interim  injunc- 
tion was  granted  by  Fry,  J.  in  the  terms  afoer- 
wards  embodied  in  the  statement  of  claim,  and 
notice  of  motion  for  an  injnnncion  till  the  hearing 
was  served  on  the  vestry  atone. 

On  the  27&h  April  1882  tbe  motion  was  heard, 
and,  by  consent  of  the  vestry,  a  perpetual  icj auc- 
tion wa^  granted,  no  order  being  made  against 
the  vescry  in  respect  of  co.sts.  The  other  deftni- 
danta  were  not  represented  on  this  occasion,  uob 
having  been  served  with  notice. 

ThA  statement  of  claim,  which  was  delivered  on 
the  24th  April  1882,  prayed,  as  above  stated, 
for  costs  against  the  defendants  other  than  the 
vestry. 
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No  Btatement  of  defence  was  pat  in  by  any  of 
the  defendants,  and  on  the  12th  May  1882  notioe 
of  motion  for  judgment  was  served  on  the  indl- 
Tidaal  defendants. 

The  motion  for  jodgment  was  heard  on  the  24th 
Jane  1882,  by  Fry,  J.,  who  then  dismissed  the 
action  as  against  the  defendants  other  than  the 
yestry,  withont  costs :  (46  L.  T.  Bep.  N.  S.  852.) 
The  plaintifE  appealed. 

8*  Dickinson  for  the  appellant. — "No  defecce 
having  been  pat  in,  the  facts  alleged  in  the  state- 
ment of  claim  must  be  taken  to  be  admitted.  I  do 
not  say  that  these  defendants  are  the  majority  of 
those  who  voted  for  the  illegal  resolatioiis,  but  it 
is  not  necessary  to  brinflr  aU  the  persons  consti- 
tuting the  majority  before  the  conrt.  It  wa^ 
proper,  however,  to  make  some  of  them  parties,  as 
otherwise,  if  the  relief  had  been  granted  with  costs, 
the  vestry  would  have  paid  the  costs  out  of  the 
rates,  to  which  the  plaintiff,  as  a  ratepayer,  is  a 
contributor.  [Jessbl,  M.B. — Why  should  not 
the  vestry  pay  the  costs  P  Vestrymen  ought  not 
to  be  made  to  pay  the  costs  because  they  have 
made  a  mistake  as  to  the  law ;  they  are  not  like 
railway  directors.]  They  intended  to  misapply 
the  funds,  and  it  was  no  fault  of  theirs  that  the 
funds  were  not  actually  misapplied.  [Jessbl, 
M.B. — They  are  not  liable  beoanse  they  voted 
wrongly.]  The  property  of  the  vestry  is  held  by 
the  vestrymen  upon  trust  for  public  purposes,  and 
the  court  will  prevent  them  from  misapplying  it : 

Attomey-Oenaral  v.  Compttm,  1 Y.  &  C.  Gh.  Cas.  417. 

[JesseLiM.B. — ^There  the  money  had  been  actually 
paid  over.  Here  they  have  not  paid  the  money, 
and  they  could  not  shield  themselves  under  their 
character  as  corporators  against  the  consequences 
of  a  wrongful  act.]  These  defendants  were  part 
of  a  migority  which  had  the  disposal  of  the  fands. 
Was  the  plaintiff  to  wait  until  the  money  was 
spent  before  coming  to  the  court  P  The  defen- 
dants might  be  paupers  and  unable  to  repay  the 
amount  spent.  They  are  trustees  not  only  of  the 
funds  but  of  the  powers  of  the  vestry  conferred  on 
them  by  Act  of  Parliament,  and  if  an  abuse  of 
those  powers  is  threatened,  the  persons  who  will 
be  injured  may  come  to  the  court  and  ask  that  it 
shall  be  prevented.  The  legal  liability  has  been 
incarred.  Voting  for  illegal  purposes  is  as  unlaw- 
ful an  act  as  improperly  spending  money.  The 
court  can  only  dismiss  the  appeal  on  the  gproand 
that  the  defendants  have  done  no  unlawful  act.  If 
they  have  done  such  an  act  they  are  liable  for  the 
consequences.  Any  other  decision  will  throw  on 
a  person  injured  part  of  the  costs  of  the  proper 
remedy.  [Jessbl,  M.B. — It  does  not  follow  that 
a  rate  can  be  made  to  pay  the  expenses  incurred.] 

Busiell  Roberts,  for  the  defendant  Swann,  and 
Ingle  Joyce,  for  the  other  defendants,  were  not 
called  upon. 

Jessbl,  M.B. — This  is  an  appeal  from  Fry,  J., 
which  raises  an  important  question,  which  he  did 
not  decide  or  consider  because  he  decided  the 
case  on  a  technical  ground.  I  am  not  saying 
that  it  was  wrong  for  him  to  do  so,  but  it  pre- 
vented him  from  deciding  this  question  on  the 
larger  ground.  There  is  in  the  statement  of  claim 
a  sort  of  allegation  that  some  of  the  defendants 
voted  in  favour  of  resolutions  involving,  if  carried 
into  effect,  the  misapplication  of  part  of  the  funds 
under  the  control  of  the  vestry.  Of  course  vestries 


have  no  right  to  give  balls,  and  dinners,  and  gold 
keys  out  of  the  rates,  and  in  this  case  they  were 
properly  restrained  by  injunction  from  so  doing. 
But    the     Attorney- General,    or    whoever    was 
responsible,  joined  as  co-defendants  six  vestrymen, 
all  of  whom,  to  put  it  in  the  most  favourable  way 
for  the  appellant,  I  will  assume  to  have  voted  in 
favour  of  the  resolutions  in  favour  of  this  illegal 
application  of    the    parish    funds.      I  will   also 
assume  that  they  formed    part  of  the  majority 
which  carried  the  resolutions  ;   I  am  not  going 
to  base  my  decision  on  the  bare  technicality  that 
it  is  only  alleged   that  ihey  moved  or  secondtid 
resolutions,  and  did  not  actually  vote  for  them. 
But  assuming  that  the  defendants  formed  part  of 
the  msjority,    are    they    proper    parties  to   the 
action  P     Can  the  Attorney -General  sue  them  at 
all,  the  money  not   having   been    actually  mis- 
applied P    In  my  opinion  he  ceald  not  properly 
make   them  parties.     If   the    money  had    been 
actually  misapplied,  then  of  course  they  wonld 
have  been  liable,  and  wonld  have   been   bound, 
whether  in  their  corporate  capacity  or   not,  to 
repay  the  money  misapplied.     If  they  had  merely 
directed  the  money  to  be  paid,  and  the  money  had 
been  paid,  whether  by  drawing  a  cheque  or  other- 
wise, they  would  have  been  liable  for  the  misappli- 
cation of  the  funds.    But  when  that  has  not  been 
done,  and  the  Attornev- General  sues  them  merely 
to  prevent  its  being  done,  it  appears  to  me  that 
he  must    allege   two    things — first,    that    these 
persons  actually  threatened  to  do  an  illegal  act ; 
and,  secondly,  that  the  act  was  threatened  to  be 
done  by  persons  who  had  it  in  their  power  to  do 
it.    It  is  only  alleged  here  that  these  people  were 
about  to  do  it  acting  as  the  vestry,  ana  the  vestry 
are  also    made    parties.     It  might    have   been 
different  if  the   aefendants  had  had  the   control 
of  the  funds  independently  of  their  being  vestry- 
men.   Why,  then,  were  they  made  parties  ?    Only 
that  they  might  be  made  to  pay  the  costs  of  the 
action.    The  parties  properly  liable  to  pay  the 
costs  would  be  the  vestry,  who  threatened  to  mis- 
apply the  money.    The  reason  that  it  was  not 
asked  that  the  vestry  should  pay  the  costs  was, 
that  the  plaintiff  as  a  ratepayer  would  be  one  of 
those  who  would  have  to  pay.    In  a  recent  case 
before  the  Court  of  Appeal  Mathicu  v.  Yetts  (46 
L.  T.  Bep.  N.  S.  497)  the  old  rule  called  the  rule 
of    three   A.'s    was    discussed,  under  which  an 
attorney,  an  agent,  or  an  arbitrator,  might  have 
been  joined  as  a  party  in  order  to  make  him  liable 
for  costs    only.      Ever   since  Lord  Cottenham*s 
time  it  has  been  held  that  rule  ought  not  to  be 
extended,  and  I  am    sure  it  ought    not   to  be 
extended  to  corporators  or  vestrymen.    But  there 
is  another  ground  in  this  cafle.    You  cannot  do 
complete  justice  as  to  costs.     It  the  appellant  is 
right  these  defendants  would  be  liable  to  indemnify 
the  vestry  from  the  consequences  of  their  resolu- 
tions ;  and  if  these  defendants  can  be  made  to  pay 
the  costs  of  the  action,  they  will  also  be  liable  to 
pay  the  costs  of  indemnifying  the  vestry.  But  that 
liability  could  not  be  investigated  in  this  action 
because  the  other  vestrymen  are  not  parties,  and 
therefore  complete  justice  could  not  be  done.    If 
these  defendants  are  made  liable  in  an  action  at  all 
it  should  be  in  an  action  of  indemnity  which  will 
cover  every  point,  and  if  they  ought  to  pay  these 
costs,  they  ought  also  to  pay  the  costs  of  the 
vestry.    These  vestrymen  ought  not  to  have  been 
made  parties  at  all,  and  the  action  ought  to  have 
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been  dismissed  with  costs  against  them.  The 
plaintiff  got  off  better  than  be  ought  to  hare  done 
in  the  court  below,  and  was  fortunate  in  not 
having  the  action  dismissed  with  costs. 

LiNDLET,  L  J. — I  am  of  the  same  opinion.  This 
apfiears  to  me  to  be  an  interesting  experiment, 
and  if  I  had  been  one  of  the  vestrymen  joined  as 
defendants  I  should  have  demurred  with  a 
prospect  of  success.  The  action  to  restrain  the 
vestry  was  right  to  that  extent,  but  it  went  too  far 
in  including  these  ventrymen,  simply  because  they 
voted.  It  was  nor.  said  that  they  got  control  of 
the  money  de  facio.  There  is  no  authority  that 
they  are  liuble  in  an  action  merely  for  voting. 
In  Aftomey-Genertd  v.  Compton  the  ground  was 
that  there  had  been  active  participation  in  the 
breach  of  a  public  duty.  But  the  unlawful  act 
mas  not  committed  in  this  case.  The  experiment 
has  failed.  It  does  not  follow  that  there  is  no 
remedy,  or  that  a  rate  made  for  improper  purposes 
cannot  be  quabhed. 

BowBN,  L.J. — I  am  of  the  same  opinion.  These 
Tentr^meu  should  not  have  been  joined  as  de- 
feudunts.  They  were  not  themselves,  apart  from 
the  vestry,  doing  anything,  or  threatening  to  do 
anything  illegal.  The  only  reason  for  joining 
them  as  parties  was  that  they  might  be  ordered 
to  pay  the  costs.  Jossel,  M.B.  has  said  all  that 
need  be  said  on  that  point.  I  am  not  so  well 
acquainted  as  he  is  with  the  rule  of  equity  which 
allowed  persons  to  be  made  parties  simply  to  obtain 
costs  from  them,  but  I  am  satisfied  that  these 
Testrymen  ought  not  to  have  been  made  parties. 

Appeal  dismissed  with  costs. 

Solicitors :  WUkinson  and  Drew ;  B,  Chapman  ; 
/.  Harrison,  A.  0,  DUton, 


Wednesday,  Feb.  14. 
(Before  JbsseIi,  M.B.,  Lindlet  and  Bowen,  L.  JJ.) 

Beg.  v.  Nash,  (a) 
Infant — Bastard — Custody  of, 

A  girl  of  fifteen  was  seducttd  and  delivered  of  an 
illegitiniate  child,  and  left  it  (hoping  to  he  able 
to  pay  for  its  maintenancf)  in  the  custody  of  the 
defendants,  who  were  strangers.  The  mother 
became  unctble  to  maintain  the  child,  and,  after 
the  defendants  had  maitiJained  U  for  six  years, 
tlie  mother  {being  then  the  mistress  of  a  gentle- 
man, who  was  not  the  father  of  the  child)  applied 
for  delivefy  of  the  chili  to  her  sister  and  brother* 
in-law,  who  were  respectable  people. 

Held  {affirming  the  decision  of  the  Queen's  Bench 
Division),  thai  the  mother  was  entitled  to  the  order 
asked, 

BosB  Casst,  spinster,  applied  to  North,  J.  at 
chambers  for  a  writ  of  habeas  corpus  for  delivery 
to  her  of  her  illegitimate  female  child,  aged  seven 
jeara,  by  Mr.  and  Mrs.  Nash,  in  whose  care  the 
child  was. 

It  appeared  from  the  mother's  evidence,  in 
SQppori  of  her  application,  that  the  child  was 
born  in  May  1876 ;  that  the  puiabive  father  denied 
that  she  was  his  child ;  that  shortly  after  the 
birth  of  the  child  she  was  put  cut  to  nurse  with 
Mr.  and  Mrs.  Nash,  with  whom,  except  for  one 

(«)  Eeported  by  FftAHX  Evans,  Knq.,  B&rri«ter-at-Law. 


short  interval,  she  had  since  remained ;  that  Mr. 
and  Mrs.  Nash  were  poor  people,  sabsisting  partly 
on  charity,  and  partly  on  what  Mr.  Nash  got  from 
odd  jobs  as  a  day  labourer. 

On  the  other  side  affidavits  were  produced 
alleging  that  Boee  Carey  gained  her  Irving  by 
prostitution ;  that  Mr.  and  Mrs.  Nash  were  not 
living  upon  charity ;  that  the  child  was  being 
well  brought  up ;  and  that  Mr.  and  Mrs.  Nash's 
reasons  for  keeping  her  were  their  affection  for 
her,  and  their  wish  to  preserve  her  from  an 
immoral  life. 

North,  J.  refused  to  order  the  writ  to  be  issued 
on  the  ground  that  Bose  Carey  was  not  a  proper 
person  to  have  the  custody  of  the  child. 

Bose  Carey  then  applied  to  a  divisional  oourt 
of  the  Queen's  Bench  Division  for  a  writ  of  habeas 
corpus  requiring  the  child  to  be  brought  up  and 
delivered  over  to  the  custody  of  Mr.  and  Mrs. 
Wright,  a  brother-in-law  and  bister  of  the  appli- 
cant. 

In  a  further  affidavit,  filed  by  Bose  Carey,  in 
support  of  this  application,  she  stated  that  she 
was  seduced,  when  living  with  her  parents  and 
under  the  age  of  fifteen  years,  by  an  officer  in  the 
army ;  that  her  father,  who  was  a  gardener,  insisted 
on  her  taking  proceedings  against  the  father  of 
the  child,  and  on  her  refusing  to  do  so  turned 
her  out  of  doors ;  that  her  mother  died  two  months 
before  the  applicant's  confinement ;  that,  her  sister 
being  out  at  service,  Mr.  and  Mrs.  Nash,  whom 
she  had  known  since  she  was  six  years  old,  and 
who  lived  near  her  father's  house,  were  the  only 
persons  she  could  think  of  or  turn  to  to  mind  the 
child;  that  she  afterwards  got  a  situation  as 
waitress  in  an  eating-house,  which  she  retained 
until  it  was  proved  the  work  was  too  much  for 
her,  and  she  was  laid  up  for  three  months  in  an 
infirmary;  that  when  she  came  out  she  was 
offered  the  protection  of  a  gentleman,  and  under 
such  protection  had  '*  since  lived  in  a  respectable 
way." 

Mr.  Wright  also  made  an  affidavit  slating  that 
for  the  past  eleven  years  he  bad  been  a  clerk  in 
the  employ  of  the  Press  Association ;  that  he  was 
married  to  the  applicant's  sister,  and  had  one 
child,  who  was  then  living ;  that  he  was  acquainted 
with  the  manner  of  living  of'  Bose  Carey,  and 
that  she  was  not  a  prostitute ;  that  he  was  quite 
willing  to  take  the  guardiauship  of  the  child  and 
bring  her  op  with  his  own  child. 

On  this  evidence  the  Divisional  Court  directed 
the  writ  of  habeas  corpus  to  issue  for  delivery  of 
the  child  to  Mr.  and  Mrs.  Wright. 

Mr.  and  Mrs.  Nash  appealed. 

H.  Lacy  Fraser,  for  the  appellants. — ^The  child, 
being  illegitimate,  is  in  the  view  of  the  law  nullias 
filia,  and  in  strictness  neither  the  fa'  her  nor  the 
mother  is  entitled,  legally,  to  its  custody. 
[Jessel,  M.B.—Equity,  which  now  prevails  in  all 
divisions  of  the  court,  has  regard  to  natural  rela- 
tionship.] In  one  case  Wightman,  J.  refused  to 
order  an  illegitimate  child,  eight  years  of  age,  to 
be  restored  to  its  mother,  when  the  parties  against 
whom  the  application  was  made  had  had  the 
custody  of  it  for  seven  years  with  the  mother*s 
consert,  and  the  child  was  well  cared  for,  and 
wished  to  remain  with  its  present  protectors  : 

Re  White,  10  L.  T.  Bep.  0.  S.  349. 
Wightman,  J.  said :  "  In  point  of  law,  the  child 
being    illegitimate,  neither    the    father  nor  the 
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mother  has  aoy  partioular  right  to  its  castody." 
In  another  case  the  court  refused  to  allow  the 
mother  of  an  illegitimate  child  between  eleven  and 
twelve  years  of  age  to  take  her  from  the  castody 
of  her  putative  father,  the  child  being  anwilling 
to  go  with  her  mother : 

Re  Lloyd,  3  M.  &  G.  547. 

The  conrt  will  only  have  regard  to  the  interests  of 
the  child,  who,  if  she  remains  where  she  is,  will 
be  educated  at  the  expeuRe  of  a  district  visitor, 
who  has  undertaken  to  pay  for  her  schooling.  It 
would  not  be  for  the  child's  benefit  to  delirer  her 
to  the  castody  of  her  mother,  who  is  admittedly 
living  an  immoral  life,  and  the  court  will  not  make 
such  an  order.  [Jessel,  M.B. — That  must  be 
taken  subject  to  this,  that  there  must  be  iojurv  to 
the  child.  There  would  be  no  injury  to  the  child 
if  she  were  sent  to  school.  Besides,  the  applica- 
tion is  that  the  child  shall  be  delivered  to  her 
aunt.]  That  would  be,  practically,  giving  her 
into  her  mother's  charge.  He  also  referred  to 
Simpson  on  Infants,  126, 127. 

Herbert  Eeed,  for  the  mother,  was  not  called 
upon. 

JssssL,  M.B. — If  ever  a  judgment  was  right,  it 
is  the  one  now  appealed  from.  This  unfortunate 
young  woman  was  seduced  when  she  was  fourteen 
years  old,  and  the  consequence  was  that  she  had  a 
child.  Her  father  having  turned  her  out  of  his 
house,  the  unlucky  woman  found  herself  compelled 
to  put  her  child  out  to  nurse  with  poor  people  in 
the  neighbourhood  whom  she  intended  to  pay  for 
their  trouble,  and  it  appears  that  she  did  give 
them  some  money  which  she  obtuned  from  her 
seducer.  Then  she  came  up  to  London  and  got  a 
situation  as  a  waitress.  After  a  time  her  strength 
failed  her,  she  was  obliged  to  throw  up  her  situa- 
tion, and  was  unable  to  pay  for  the  maintenance 
of  the  child.  In  the  meantime  the  child  was 
maintained  by  the  poor  people  in  whose  custody 
she  remained,  and  who  were  assisted  by  the 
contributions  of  charitable  persons  in  the 
neighbourhood.  The  mother  had  to  go  into 
a  public  infirmary,  and  when  she  came  out 
she  went  into  the  keeping  of  a  gentleman,  with 
whom  she  is  still  living — in  that  sense  she  is 
living  an  immoral  life.  She  now  wauts  to  get 
her  child  back,  and  these  poor  people  want  to  keep 
it  from  her — but  they  have  no  claim  whatever  to 
the  child.  They  are  mere  strangers,  and  have 
not  a  particle  of  right  to  its  custody ;  yet  they 
contend  by  their  counsel  in  this  court — now  a 
court  of  law  and  equity — that  a  natural  mother  is 
no  relation  to  her  child,  and  has  no  more  right  to 
its  custody  than  a  mere  stranger.  The  absurdity 
of  their  claim  cannot  be  exaggerated.  It  is  t^rue 
that  Maule,  J.,  in  Re  Lloyd,  is  reported  to  have 
asked,  "  How  does  the  mother  of  an  illegitimate 
child  differ  from  a  stranger  P"  I  should  have 
thought  the  answer  was,  "  Because  she  is  its 
mother."  The  que^tion  was  asked  during  the 
argument,  and  not  when  the  learned  judge  was 
delivermg  his  judgment  in  the  catte,  and,  knowing 
somethiDg  of  him,  I  think  he  must  have  intended 
the  question  as  a  joke.  At  any  rate,  if  he  did  not 
mean  to  make  a  joke,  he  could  only  have  been 
speaking  of  the  strict  legal  right  to  the  gaardian- 
ship  of  an  illegitimate  child.  But  even  at  common 
law  there  were  many  oases  in  which  the  right  of 
the  mother  to  the  custody  of  her  illegitimate 
child  was  recognised,  and  Lord  Mansfield  held 


that  she  was  no  entitled  unless  good  cause  was 
shown  to  the  contrary.  Her  rights  are  also  recog- 
nised by  the  poor  law,  which  imposes  on  her  the 
liability  to  maintain  her  illegitimate  child.  Bat 
now  the  courts  are  courts  of  equity,  as  well 
as  of  law,  and  the  question  is  not  to  be  decided  with 
reference  only  to  the  legal  rights  which  were  for- 
merly considered  in  granting  writs  of  hahe<u  eorpue, 
for  equity  does  consider  the  natural  relatioDship, 
not  only  of  the  mother  of  an  illegitimate  child,  but 
of  the  putative  father  and  the  relations  on  the 
mother's  side.  What  is  to  be  regarded  is  the 
benefit  of  the  child,  and  that  kind  of  blood 
relationship,  though  it  was  not  always  recognised 
at  law,  gives  a  preference  when  there  are  con- 
flicting claims  to  the  custody  of  an  illegiti- 
mate child.  In  this  case  the  mother  says :  '*  I  do 
not  want  you  to  give  the  child  to  me,  but  to  give 
her  to  my  sister,  who  is  a  respectable  married 
woman,  the  wife  of  a  respectable  man."  The 
sister'd  husband  is  a  clerk,  and  in  a  position  far 
superior  to  that  of  the  appellants,  and  he  is 
willing  to  take  charge  of  the  child.  I  cannot 
understand  why  this  contest  has  been  raised.  To 
me  this  appears  to  be  the  plainest  possible  case 
for  ordering  the  child  to  be  delivered  to  blood 
relations,  who  will  give  it  every  possible  care  and 
a  better  education  than  that  which  the  appellants 
could  give  it.  In  my  opinion  no  order  was  ever 
more  rightly  made,  and  this  appeal  ought  to  be 
dismissed. 

LiNPLET,  L.J. — I  am  of  the  same  opinion.  In 
some  respects  this  is  a  very  painful  case.  There 
is  no  apparent  reason  for  depriving  Nash  and  his 
wife  of  the  custody  of  the  child,  except  the 
superior  right  of  his  mother.  There  is  no  sug- 
gestion that  they  have  been  unkind  to  or  neglect- 
ful of  it.  But  they  have  no  more  right  to  the 
custody  of  the  child  than  any  other  stranger  has, 
and  the  affection  even  of  a  natural  mother  gives  a 
better  right  than  the  regard  of  a  mere  stranger. 
The  child  is  now  at  school,  and  no  doubt  the  fact 
of  her  having  been  taken  up  by  some  district 
visitor  is  at  the  bottom  of  the  whole  affair. 

BowEN,  L  J. — I  am  of  the  same  opinion.  I  have 
no  doubt  that  this  appeal  has  been  brought  with 
the  best  of  motives  in  the  supposed  interest  of  the 
child ;  but  philanthropy  sometimes  makes  mis- 
takes, and  this  is  one  of  them.  It  is  said  that  the 
mother  is  not  entitled  to  the  legal  guardianship  of 
the  child.  But  that  is  not  the  question.  The 
question  is,  whether,  as  between  the  mother  and 
a  stranger,  ihe  court,  in  deciding  who  is  to  have 
the  custody  of  an  illegitimate  child,  ought  not  to 
give  preference  to  the  mother.  It  is  said  that  the 
mother  is  not  respectable ;  but  she  asks  that  her 
sisjber  may  have  the  custody  of  the  child,  and  it 
seems  to  me  the  scale  is  turned  in  favour  of  her 
demand,  when  it  appears  that  the  child  is  to  be 
given  into  the  caie  of  respectable  people.  I  have 
no  hesitation  in  saying  that  the  decision  of  the 
court  below  is  right  in  principle  and  upon  the 
merits.  I  am  satisfied  that  it  is  the  best  for  the 
child  itself,  and  that  it  ought  to  be  affirmed. 

Appeal  diemiseed  vfUh  costs. 

{Solicitor  for  the  appellant,  A.  B.  0.  Struffieid. 
Solicitors    for  the  respondent,    Wilkinson  and 
Howleti. 
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Cras»  Dif.j       Baklow  v.  Ybstrt  of  St.  Mabt  Abbotts,  Kbnsington,  and  Elsdon.       [Chan.  Diy. 


HIGH    COURT    OF   JUSTICE. 


CHANCERY  DIVISION. 

Wednesday,  Feb.  28. 

(Before  Bacon,  V.O.) 

Bablow.v.  The  Yestbt  of  St.  Mary  Abbotts, 
Kbhsington,  akd  Elsdon. (a) 

Mefropolis  Management  Amendment  Act  1862 
(25  4*  26  Vict.  c.  102),  as.  74,  7^—Oeneral  line 
of  buildings  —  Old  buildings  —  Frontage  and 
Abutment  — JuTisdieiion  — Magistrate's  order — 
Arehitect*s  certificate — Injunction, 

The  plaintiff  in  1875  became  the  owner  in  fee  of 
certain  land,  covered  with  buildings,  situated 
between  Kensington-road  on  the  north  and 
Canning-ptace  on  the  south. 

On  thellth  Oct,  1875  he  obtained  the  approval  of 
ike  Metropolitan  Board  of  Works  to  a  new  street 
which  would  lead  across  the  said  land  and  buitd- 
ings  from  north  to  south,  as  he  intended  pulling 
down  his  old  buildings  so  that  he  might  erect 
larger  houses  on  the  same  site.  The  street  was 
edUed  "  De  Vere  Gardens," 

Oa  the  }Sth  Oct.  1881  the  line  of  buildings  in  the 
new  street  was  certified  by  the  superintending 
architect  of  the  Board  of  Works,  The  premises, 
whi^  were  the  subject  of  this  action,  were  then 
being  built  on  a  site  at  the  north'Ccut  comer  of 
De  Vere  Gardens,  fronting  Kensington-road,  and 
they  projected  on  their  western  side  up  to  the 
pavement  in  De  Vere  Gardens,  and  seven  feet 
beyond  the  ctrtijied  building  line  of  De  Vere 
Qatrdens. 

The  Kensington  vestry  applied  to  a  police  magis' 
trate  on  the  2Uh  Jan,  1882,  and  obtained  an 
order  for  the  demolition  of  so  much  of  the  pre- 
mises  as  projected  beyond  the  certified  building 
line.  The  plaintiff  {who  had  become  the  mortgagee 
of  the  premises)  moved  for  an  injunction  to 
restrain  the  defendants  from  demolishing  any 
part  of  the  said  premises. 

Bfld,  thai  the  premises  were  not  necessarily  to 
conform  to  the  general  line  of  buildings  in  De 
Vere  Gardens,  having  regard  to  sects.  74  and  75 
of  the  Metropolis  Management  Act  1862,  and 
that  their  frontage  was  vn  Kensington-road; 
that  they  could  not  be  considered  to  be  in  De 
Vere  Gardens,  and  ihai  the  injunction  must  be 
granted. 

Lord  AacklaDd  v.  Westminster  District  Board  of 
WoAs  (26  L.  T.  Rep,  N.  8,961;  L.  Rep.  7  Ch. 
App.  597)/oUoioed. 

This  action  was  brought  by  the  plaintiff,  who  was 
the  seoond  mortgagee  of  a  certain  freehold  piece 
of  land  with  a  dwelling' house  thereon,  situated  in 
tbe  parish  of  Kensington  on  the  south  side  of 
Kensington-road  and  bounded  on  the  western  side 
^  De  Yere  Gardens,  against  the  Vestry  of 
St.  Mary  Abbotts,  Kensington,  and  W.  Eisdon  the 
mortgagor  of  the  said  premises,  the  claim  being 
for  an  injunction  to  restrain  the  vestry  fi*nm 
demolishing,  palling  down,  or  interfering  with 
ui^  part  of  the  said  dwelling  house,  or  otherwise 
iDjoring  his  security  therein.  The  facts  were  as 
follows :  the  plaintiff  and  William  Bennett  Daw 
porchssed  the  freehold  in  the  said  land  in  the 
year  1875.  The  property  was  then  covered  with 
^d  baildings,  ana  the  only  frontage  was  towards 

(«)  Beportod  by  A.  Ootssabhi  Snc^  Eiq.,  B«rrltier-ftt-L«w, 


Kensington-ro^  on  the  north  and  Canning-place 
on   the  south.     The  plaintiff   and    W.  B.  Daw 
purchased    the    property  with    the  intention  of 
pulling  down  the  old  buildings  and  erecting  in 
their    stead  new  and  valuable  dwelling-houses. 
The  plaintiff  shortly  afterwards  acquired  all  the 
interest  of  W.  B.  Daw.     To  develop  the  said  land 
for  building  purposes  the  plaintiff  considered  it 
desirable  to  make  a  new  street  across  the  property 
from   Kensington  High   Boad   to  Canning- place. 
Accordingly  he  applied  to,  and  gained  the  approval 
ot  the  Metropolitan  Board  of  Works  to  his  form- 
ing such  a  new  street,  iif ty-eight  f eet  wide,  and  he 
named  it  De  Vere  Gardens.    After  he  had  pulled 
down   the  old  buildings  he  set  up  a  placard  to 
announce  that  the  site  on  which  they  had  formerly 
stood  (excepting  the  strip  taken  for  the  street)  was 
to  be  let  or  sold  as  building  land.    In  consequence 
of  that  the  defendant  William  Elsdon  ou  the  2od 
Aug.  1881  agreed  to  pui  chase  the  said  piece  of 
land  for  the  sum  of  17|500{.,  and  it  was  also  agreed 
between  the  plaintiff  and  the  defendant  Elsdon 
that  of  that  sum  5000L  should  be  left  on  a  second 
mortgage  of  such  piece  of  land,     tiuch  mortgage 
was  dated  the  22nd  Nov.  1881,  and  expressed  to 
be  subject  to  a  prior  mortgage  dated  the  2l8t. 
Nov.  1881,  and  the  plaintiff  conveyed  the  said 
pieee  ot  land  to  the  defendant  Elsdon,  shortly 
before  the  execution  of  the  mortage  of  the  22ad 
Nov.  1881.    The  defendant  Elsdon  erected  several 
houses  on  the  said  piece  of  land  fronting  Kensing- 
ton-road and  the  most   westerly  of    them    (the 
subject  of  this  action)  abutted  on  De  Vere  Gardens, 
and  the  western  side  of  it  ran  up  De  Vere  Gardens 
along  the  line  of  pavement,  and  was  seven  feet  in 
front  of  the  building  line  of  De  Vere  Gardens. 
The  houses  in  that  street  did  not  commence  till 
some  distance  to  the  rear  of  the  hoase  in  question, 
and    their    building    line    was    defined     by    the 
certificate  of  the  chief  architect  of  the  Board  of 
Works    which    was  dated    the    18th    Oct.    1881, 
and  which  after  reciting  the  75th  section  of  the 
Metropolis  Management  Amendment   Act  1862, 
proceeded  as  follows : 

And  whereas  Mr.  William  Weaver,  snryeyor  to  the 
Vestry  of  Kensington,  and  Mr.  WilUam  Elsdon,  of 
Viotoria-road,  Kensington,  have  severally  appeared 
before  me,  and  haye  been  heard  regarding  the  erection 
of  a  house  in  Kensington-road,  at  the  corner  of  De  Vere 
Qardens,  and  beyond  the  face  or  front  of  the  buildings 
forming  a  row  of  houses  on  the  eastern  side  of  De  Vere 
Qardens  aforesaid,  and  I  have  been  reauirsd  to  dedde 
the  general  line  of  buildings  in  such  garaens  as  provided 
in  the  said  statute.  Now,  therefore,  haying  considered 
the  seyeral  matters,  I,  the  undersigned,  being  the 
superintending  architect  to  the  Metropolitan  Board  of 
Works,  do  hereby,  pursuant  to  the  said  Act,  decide  that 
the  main  front  of  the  buildings  forming  the  row  of 
houses  aforeaaid,  and  tinted  pink  on  the  place  hereto 
annexed  and  signed  by  me  is  thp  general  line  of  buildings 
on  the  eastern  side  of  De  Vere  Gardens  aforesaid. 

Gbobgb  Vulliamt. 

Superintending  Architect  to  the  Metropolitan 
Board  of  Works. 

The  said  dwelling-hoase  was  nearly  finished 
when  the  defendant  vestry  took  prcceedines 
under  the  said  75th  section  against  the  defendant 
William  Elsdon  to  obtain  an  order  for  the  demoli- 
tion of  so  much  of  the  said  dwelling-house  as  was 
beyond  the  building  line  of  De  Vere  Gardens. 
And  by  an  order  made  by  Mr.  James  Shell,  one  of 
the  magistrates  of  the  police  courts  of  the  metro- 
polis, sitting  at  Hammersmith,  on  the  24th  Jan. 
i882,  it  was  ordered  and  adjudged  that  the  defen- 
dant William  Elsdon  should  within  eight  weeks 
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from  that  date  demoliRh  the  Baid  dwelling-hoase 
to  the  extent  of  seven  feet  from  the  inner  line  of 
the  pathway  in  De  Yere  Gardens  aforeHaid,  and 
parallel  therewith,  so  that  the  same  should  no 
longer  be  heyond  the  general  line  of  buildiugs  in 
De  Vere  Gardens. 

The  plaintiff  was  no  party  to  these  proceedings, 
and  had  had  no  opportunity  of  resisting  or  show* 
ing  the  impropriety  of  the  order  whioh  threatened 
BO  s'^riousiy  to  injare  the  house,  which  was  his 
principal  secnrity  for  the  5000^.  which  he  had  lent 
to  the  defendant  William  Elsdon.  The  sections 
of  the  Metropolis  Management  Amendment  Act 
(25  &  26  Vict.  c.  102)  referred  to  in  the  ca^^e  are 
as  follows  : 

Sect.  74.  In  case  any  building  aitnated  within  any  of 
the  parisheB,  distriots,  or  plaoes  oomprised  in  the 
Bchedoles  of  the  firstly  recited  Aot,  whioh  shall  in  any 
part  thereof  project  beyond  the  general  line  of  the  street 
m  which  the  same  may  be  situate ,  or  beyond  the  front  of 
the  building,  wall,  or  railing  on  either  side  thereof,  shall 
at  any  time  be  taken  down  to  an  extent  exceeding  one 
half  of  snoh  bailding,  each  half  to  be  measured  in  cubic 
feet,  or  shall  be  destroyed  by  fire  or  other  casualty,  or 
demolished,  pulled  down,  or  removed  from  any  other 
cause  to  the  extent  aforesaid,  it  sfaall  be  lawful  for  the 
Metropolitan  Board  of  Works  to  require  the  same  to  be 
set  back  to  such  a  line  and  in  such  a  manner  for  the  im- 
provement of  any  street  as  the  said  boctrd  shall  direct, 
provided  that  the  said  board  shall  make  compensation  to 
the  owner  of  such  building  for  any  damage  and  expenses 
whioh  he  may  sustain  and  incur  thereby. 

Sect.  75.  The  148rd  section  of  the  first  recited  Act  (18 
A  19  Vict.  c.  120)  and  the  140th  section  of  the  7  Geo.  4, 
o.  142,  are  hereby  repealed,  and  in  lieu  thereof  be  it 
enacted  that  no  building,  structure,  or  erection  shall, 
without  the  consent  in  writing  of  the  Metropolitan  Board 
of  Works,  be  erected  beyond  the  general  line  of  buildings 
in  any  street,  place,  or  row  of  houses,  in  which  the  same 
is  situate  in  case  the  distance  of  such  line  of  buildings 
from  the  hig^hway  does  not  exceed  fifty  feet,  or  within  fifty 
feet  of  the  highway,  when  the  distance  of  the  line  of  build- 
ings therefrom  amounts  to,  or  exceeds,  fifty  feet,  notwith- 
standing there  being  gardens  or  vacant  spaces  between  the 
line  of  buildinffs  and  the  highway^  such  geneiul  line  of 
buildings  to  be  decided  by  the  superintending  architect  to 
the  Metropolitan  Board  of  Works  for  tiie  i^e  being,  and 
in  case  any  building,  structure,  or  erection  be  erected,  or 
be  begun  to  be  erected  or  raised  without  such  consent,  or 
contrary  to  the  terms  and  conditions  on  which  the  same 
may  have  been  granted,  it  shall  be  lawful  for  the  vestry 
of  the  parish  or  the  Board  of  Works  for  the  district  in 
which  such  building  or  erection  is  situate,  to  cause  to  be 
made  complaint  thereof  before  a  justice  of  the  peace  who 
shall  thereupon  issue  a  summons  requiring  the  owner  or 
occupier  of  the  premises,  or  the  builder  or  person 
engaged  in  any  work  contrary  to  this  enactment  to 
appear  at  a  time  and  place  to  be  stated  in  the  summons, 
to  answer  such  complaint,  and  if  at  the  time  and  pleuse 
appointed  in  such  summons  the  said  complaint  shall  be 
proved  to  the  satisfaction  of  tiie  justice  before  whom  the 
same  shall  be  heard,  such  justice  shall  make  an  order 
in  writing  on  such  owner  or  occupier,  builder  or  person, 
directing  the  demolition  of  any  such  bnilding  or  erection, 
or  so  mnch  thereof  as  may  be  beyond  the  said  general 
line  BO  fixed  as  aforesaid,  within  such  time  as  such 
justice  shall  consider  reasonable,  and  shall  also  make  an 
order  for  the  payment  of  the  coste  incurred  up  to  the 
time  of  hearing. 

Marten,  Q.G.  and  B»  Biehley  Rogers  for  the 
plaintiff. — The  action  of  the  defendant  vestry 
before  the  magistrate  was  based  upon  a  misunder- 
standing of  the  74th  and  75th  section  of  the  Act. 
The  75th  section  only  applies  to  vacant  ground, 
and  not  to  ground  where  there  have  been  old  build- 
ings before.  The  vestry  ought  to  have  proceeded 
undei  the  74th  section,  and  therefore  the  magis- 
trate had  no  jurisdiction  to  make  the  order  which 
he  did  mske  under  the  75th  section,  and  in  doing 
so  he  was  clearly  acting  ultra  vires: 


Lord  Auckland  v.  Wsstmingter  Ditiriet  Board  of 
Works,  26  L.  T.  Bep.  N.  S.  961 ;  L.  Bep.  7  Ck. 
App.  597. 

The  decisions  of  James  and  Mellish,  L.JJ.  in  that 
case  are  very  clear  on  the  point  of  sect.  75  not 
being  applicable  where  there  have  been  old  build- 
in^s  pieviously  on  the  site  where  new  ones  are 
bein|<  erected,  and  that  case  has  never  been  doubted 
on  that  point.  We  never  for  a  moment  aban- 
doned onr  right  to  build  on  onr  own  properly, 
except  on  the  strip  we  made  into  a  street.  In  fact, 
although  adverho  comments  hare  been  made  on 
that  case  in  more  recent  decisions,  they  were  not 
upon  points  which  concern  the  present  case,  and 
do  not  bind  us,  but  the  court  is  bound  by  that 
case  : 

JTerr  v.  Corporation  oj  Preston,  6  Ch.  Div.  463 : 
Hedley  v.  hatts,  42  L.  T.  Eep.  N.  S.  41 ;  13  Ch.  Dir. 

498; 
Ore'%t  Western  Railway  Company  v.  Wat^or-i  ond 

lAmenck  Ratlway  Company,  4A  L.  T.  Bep.  N.  S. 

723  ;  17  Ch.  Div.  493 ; 
Standard  v.  Vestry  of  St.  Qilee,  Camberwell,46L.T. 

Eep.  N.  S,  243  ;  20  Ch.  Div.  190. 

These  oases  all  have  to  do  with  penalties,  and  regard 
the  jurisdiction  of  magistrates  to  make  injanctions 
to  restrain  criminal  proceedings  for  breach  of  the 
provision  of  an  Act  of  Parliament,  and  some  of 
them  are  under  a  different  Act  from  the  one  in 
question  in  this  case.  [Bacon,  V.O. — We  have 
nothing  to  do  with  penalties  here;  saing  for 
damages,  or  to  pull  down  buildings,  has  nothing 
to  do  with  penalties.]  Our  next  point  is  that  this 
house  is  not  in  any  sense  situat.e  in  or  sabject  to 
the  building  line  of  De  Yere  Gardens.  It  faces 
into  or  has  its  frontage  in  Kensington-road,  and, 
as  is  the  usual  practice  in  such  onildings,  it  is 
flush  with  the  pavement  of  the  i*oad  into  which  it 
abuts.  We  have  a  clear  right  to  build  over  the 
whole  of  our  freehold  land  in  any  way  we  like,  so 
long  as  we  do  not  interfere  with  any  previously 
existing  rights  of  our  neighbours,  and  oor  lana 
oomes  close  up  to  the  pavement  of  the  new  street 
which  we  gave  up  to  the  public.  Before  the 
magistrate  gave  his  decision  he  ougbt  to  have  bad 
a  certificate  trom  the  Board  of  Works,  which  woald 
have  stated  in  which  street  the  house  stood,  and 
till  he  got  that  he  had  no  right  to  make  the  order, 
and  he  never  had  sach  a  certificate.  Again,  this 
order  was  not  properly  drawn  up  in  writing,  or 
duly  served  within  the  proper  time,  or  on  the 
pr(>|)er  parties,  as  provided  by  the  75th  section. 
The  plaintiff  was  not  a  party  to  the  proceedings 
before  the  magistrate,  and  the  defendant  Elsdon 
never  saw  the  order  till  he  saw  it  in  court,  and  the 
right  of  the  vestry  to  pull  down  the  building  in 
question  can  only  come  into  operation  when  the 
order  has  been  drawn  up  in  writing,  and  duly 
served  in  accordance  with  the  Act. 

Millar,  Q.C.  and  M,  IngU  Joyce  for  the  defea* 
dants. — The  encroachment,  which  the  vestry  has 
obtained  an  order  from  the  magistrate  to  have 
demolished,  is  a  serious  one ;  it  interferes  with  the 
view  of  valuable  bouses,  and  depreciates  their 
value  seriouKly.  The  plaintiff  had  praotioally 
abandoned  his  right  to  obstruct  the  view  which 
the  new  hounes  in  De  Yere  Gardens  had  of  the 
park.  The  large  space  of  laud  owned  by  him 
was  cleared  for  building  purposes  in  1875,  and 
remained  so  cleared  till  18»1,  and  till  that  time 
the  whole  of  the  new  strett  conformed  to  the 
building  line  as  certified  by  the  architect  of  the 
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Ifetropolilan  Board  of  Works.  He  did  not 
abaDdon  his  right  by  any  express  contraot,  bat  we 
ha?e  the  evidence  of  the  plans  whioli  he  origin- 
ally made  for  the  new  bnildings  in  which  the  line 
of  proposed  building  is  some  feet  behind  the  pre- 
sent actual  line.  It  was  not  till  1881  that  Elsdon 
oommenoed  to  baild  the  house  in  question,  which 
spoils  the  general  aspect  of  the  street,  and  inter- 
feres with  the  view  of  the  new  houses  therein. 
Eveiry  step  in  obtaining  the  magistrates  order 
was  taken  by  the  vestry  with  great  regularity,  in 
complianoe  with  the  Act.  And,  following  the 
decision  of  Bovill,  O.J.  in  Simpson  v.  Smith  (24 
L.  T.  Rep.  N.  S.  109 ;  L.  Bep.  6  0.  P.  87),  the 
magistrate  (after  receiving  the  architect's  certifi- 
cate) adjoamed  the  oa^e  for  the  purpose  of  view- 
ing the  premises  and  deciding  what  was  the  true 
general  building  line  of  the  new  street,  and  if  the 
boase  in  question  interfered  with  it,  and  to  what 
extent ;  and,  after  he  had  made  his  order,  that 
BeTen  feet  of  the  house  must  be  demolished,  that 
order  was  final,  and  being  made  by  a  competent 
officer  appointed  for  the  purpose  of  deciding  sach 
questions,  this  court  has  now  no  jurisdiction  to 
review  that  order.  Coleridge,  C.J.  has  held  in  a 
very  recent  case  that  there  is  no  appeal  to  quarter 
sessions  against  the  order  of  a  justice  made  under 
sect.  75  for  the  demolition  of  a  building  brought 
oat  beyond  the  general  line  of  building : 

Beg.  V.  The  Juaticet  of  Middlegex;   Be  EUdon,  9 
Q.  B.  Div.  41. 

And  the  Master  of  the  Bolls  in  a  similar  case 
said,  "  I  must  assume  that  the  Legislature  has 
given  the  magistrates  the  power  to  decide  the 
question  according  to  law,  and  no  one  is  entitled 
to  say  that  a  judge  intrusted  by  the  Legislature 
wiih  judicial  power  is  incompetent  to  exercise  it." 

Kerr  v.  Corporation  of  Preston  {uhi  eup.). 

This  court  baa  no  jurisdiction  to  act  as  a  Court  of 
Appeal  in  this  matter  if  the  magistrate  was  not 
actiog  ultra  vires,  and  he  was  not,  because  he  was 
acting  in  direct  accordance  with  sect.  75.  The 
case  of  Lord  Auckland  v.  The  Westminster  Dis' 
irid  Board  of  Works  has  no  application  to  this 
case.  The  facts  were  different.  There  there  was 
a  corner  house  involved,  and  there  was  an  existing 
old  street,  with  an  existing  building  line,  before 
the  old  houses  were  polled  down.  Here  there 
was  no  old  thoroughfare,  and  there  was  no  old  line 
of  buildings  in  Be  Yere  Gardens.  The  proper 
officer  certified  which  was  to  be  the  building  line 
in  the  new  street,  and  after  that  certificate  was 
made  all  buildings  in  that  street  were  boand  to 
conform  to  it,  and  the  honse  in  question  did  not 
do  so.  [Bacon,  Y.C. — But  a  man  may  build  on 
his  own  property  as  ho  likes,  and  cover  as  much  of 
it  with  bailaings  as  he  pleases.]  Lord  Auckland's 
case  was  brought  within  the  74th  section  of  the 
Act  which  oonoem^,  "  existing  buildings  in  exist- 
ing streets/'  but  we  contend  that  sect.  75  is  dearly 
applicable  to  this  case,  and  that  sect.  74  has  nothing 
to  do  with  it.  The  photographs  and  plans  show 
for  themselves  that  the  house  in  cjuestion  stands 
ai  much  in  De  Yere  Gardens  as  in  Kensington- 
foad ;  even  the  name  of  De  Yere  Gardens  was  on 
its  wall,  and  as  originally  designed  the  front  hall 
snd  door  led  out  into  the  new  street.  It  was  not 
iiooesitary  for  the  plaintiff*  (who  was  the  second 
mor^agee  of  the  premises)  to  be  before  the 
msgistrate.  Sect.  75  of  the  Act  clearly  specifies 
the  persons  who  are  to  be  present.     It  says,  '*  or  *' 


the  builder  (that  is  Elsdon)  '*  or  '*  the  occupier  (but 
there  was  not  one  then).  Elsdon  cannot  be  heard 
to  say  that  he  was  not  properly  served  with  the 
order,  and  did  not  see  it  before  this  action  was 
commenced,  as  he  was  present  when  the  case  was 
before  the  magistrate,  and  he  saw  the  pleadings, 
and  the  Act  does  not  lay  down  that  he  was  to  be 
pervcd  personally.  It  is  true  the  order  was  not 
drawn  up  within  the  prescribed  time,  but  all  orders 
date  and  tnke  effect  from  the  time  they  are 
delivered,  and  not  from  the  date  when  they  are 
drawn  np: 

Ex  parte  Johnson,  3  B.  &  S.  947 ;  32  L.  J.  193,  M.  C. ; 
Brutton  v.  Ventry  of  8t.  Qeorge*s,  Hdnover-s^uare, 
25  L.  T.  Bep.  N.  S.  552 ;  L.  Bep.  13  £q.  346. 

Marten,  Q.C.  in  reply. — A  house  cannot  be  in 
two  places.  This  house  is  situate  in  Kensington- 
road,  and  abuts  on  De  Vere  Gardens,  and  the  only 
building  line  which  affects  it  is  that  of  Kensing* 
ton-road.  There  is  no  evidence  of  any  actual 
abandonment  of  our  right  to  build  as  and  where 
we  liked  over  our  own  land,  and  it  cannot  be  said 
that  we  are  to  lose  seven  feet  of  frontage  as  well 
as  the  fifty- eight  feet  which  we  have  voluntarily 
surrendered  for  the  new  street. 

Bacoh,  Y.C. — There  have  been  a  great  many 
interesting  things  mentioned  in  the  course  of  the 
discussion ;  but  the  main  substance  of  the  case, 
as  nobody  can  deny,  is  of  very  great  importance. 
To  the  plaintiff,  unquestionably,  it  is  of  great 
importance.  He  has  built  up  a  large  house  upon 
his  own  land,  and  the  vestry  of  Kensington 
threaten  that  they  will  pull  it  down,  if  he  does 
not.  Whether  he  pulls  it  down  himself,  or 
whether  he  waits  until  the  vestry  exercise 
their  authority  and  pull  it  down,  the  value  of 
his  property  must  be  greatly  diminished  if 
it  is  pulled  down.  Now,  the  main  facts  of  the 
case  are  not  in  dispute.  [His  Lordship  went 
through  them.]  The  plaintiff  has  done  nothing 
but  exercise  his  right  as  owner  of  his  land,  to 
build  upon  his  own  land,  and  he  has  kept  his 
word  with  the  Board  of  Works,  because  he  has 
not  attempted  to  go  beyond  that  line  of  pavement 
which  they  claimed  and  secured  for  the  enjoyment 
of  the  pablic  when  they  assented  to  De  Yere 
Gardens  being  made  into  a  road.  In  my  opinion 
the  magistrate  was  misled  by  the  case  put  before 
him.  He  was  made  to  believe  that  he  had  autho- 
rity ;  and  he  had  none.  Neither  in  the  words 
of  the  statute,  nor  according  to  the  facts  proved 
in  the  case,  can  it  be  truly  said  that  the  plaintiff's 
existing  house,  to  which  the  order  is  said  to  apply, 
ever  did  stand  in  De  Yere  Gardens,  or  anywhere 
bnt  in  Kensington- road.  One  fact  mainly  relied 
upon  was  that  a  door  had  been  made  in  the 
western  side  of  the  house,  and  leading  into  De 
Yere  Gkirdens.  In  my  opinion  Elsdon  had  a  right 
to  make  as  many  doors  as  he  liked  in  his  own 
wall ;  and  he  has  got  a  right,  now  that  the  pave- 
ment is  dedicated  to  the  public,  to  step  out  of  his 
own  house  on  to  the  pavement,  and  there  is  no 
power  to  restrict  him  or  prevent  him.  Upon 
what  g^nnd  could  anybody  say  that  he  could 
not  make  as  many  doorways  as  he  liked,  and  as 
many  windows  as  he  liked  P  I  know  of  no  reason 
why  he  should  be  compelled  to  make  his  door  in 
Kensington-road  because  the  front  of  his  house 
looks  out  upon  Kensington -road.  However,  the 
reasoning  of  the  case  has  much  less  to  do  with  it 
than  the  strict  legal  right ;  and,  bearing  in  mind 
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all    tbe    cases    which    have    been    referred    to, 
especially  the  case  of  Lord  Aaokland  (w)iich  cannot 
be  in  any  decree  distingaiRhed  from  this  case, 
except  only  that  De  Yere  Gardens  did  not  exint, 
and  the  five  cottof^es  in  Lord  Auckland's  case  did 
exist),  I  come  to  the  conclusion  that  the  honse  in 
question  has  been  lawfully  and  rightfully  bnilt. 
Now  it  is  also  said  that,  although  the  houoe  was 
bnilt  upon  tbe  plaintiff's  own  land  within  the  line  of 
the  pavement  which  he  surrendered  to  the  public, 
and  for  which  he  asked  the  protection  and  sanction 
of  the  Board  of  Works — because  this  houoe  comes 
to  the  edge  of  the  pavement,  he  has,  therefore, 
intercepted  the  view  which  the  inhabitants  of  De 
Yere    Gardens  might  by  accident  have  of  Ken- 
sington Gardens.     Ft  must  have  been  an  obliq  ae 
view  at  ail  times;  but  I  have  not  to  confiider  its 
importance ;   but  I  should  saj  a  more  frivolous, 
trifling,  and  unreasonable  suggestion  could  hardly 
he  made  than  that  the  gentlemen    and    ladies 
living  in  De  Yere  Gardens  should  complain  of  the 
house  having  been  built  upon  the  plaintiff's  o^n 
land,  and  within  the  limit  wbich  the  pavement  indi- 
cates, becanse  that  house  shuts  out  a  portion  of 
A  view  to  which  they  never  had  any  legal   right. 
Upon  the  facts  of  the  case,  and  upon  the  authority 
of  the  cases  which  have  been  referred  to,  I  have 
no  doubt  of  the  plaintiff's  right  to  be  protected 
against  the  execution  of  that  order    which    the 
learned  magistrate  has  made,  and  with  which  I 
have  nothing  to  do.     I  have  not  to  canvass  iN     I 
have  only  to  consider  whether  he  had  a  right  to 
make  any  such  order.    According  to  the  form  of 
that    order,    compared      with      the     terms    of 
the    Btatnte,    I  am    of    opinion    that    he    had 
no    jurisdiction.      Then    it    is  said    I  have    no 
jurisdiction.    That  was  said,  I  suppose,   because 
Fometbing   must    be    said.     I  hope  that  I  have 
jurisdiction  to  protect  the    owner   of   property 
against  what  seems  to  me  to  be  a  most  wrongful 
ace,  although  it  is  enforced  by  the  order  of  a 
police  magistrate  under  the  statute.    Of  course 
the  magistrate's  order  is  entitled  to  all  respect, 
and  nobody  would  imagine  I  fail  in  respect  to  his 
order,  or  have  anything  to  say  against  it,  except 
that  which  the  case  forces  me  to  say.    I  say  that 
he  has  misread  this  Act  of  Parliament.     If  he 
had  read  it  properly  he  would  have  known  that  it 
only  authorised  him  to  prevent  any  obstruction 
by  anyone  in  the   line    of  houses   in   which  his 
edifice,  structure,  or  building,  or  whatever  it  was. 
was   situate.     Tbe  magistrate  has  rainunderstood 
his  power,  and  made  an  order  which  is  against 
this   plaintiff,   and   ought    to   be  inoperative.     I 
think,  therefore,  that  the  plaintiff  is  entitled  to 
the  protection  which  he  aaks.    As  to  the  other 
pointp,  about  the  date  of  the  order,  the  presence 
of  Mr.  Elsdon,  and  the  presence  of  the  plaintiff, 
I  do  not  think  that  they  are  material  facts  in  vh«4 
caFe,  and  I  do  not  think   that  I  need  dwell  upon 
them.    Bnt  upon  the  plain  and  substantial  facts 
of  the  case  I  find  that  the  house  in  Kensington- 
road  has  been  lawfully  built  in  the  way  in  which  it 
has  been  built,  although  one  side  of  if>  touches  the 
pavement,  which  the  plaintiff  surrendered  to  the 
public.    Wl ether  the  vestiy  were  instigated  or 
not    by  memorials,  or  anything  else,  I  do  not 
know.    I  have  not  to  inquire  into  it ;  nor  have  I 
anything  to  blame  them  for,  only  I  have  to  decide 
that  they  have  no  right  to  avail  themselves  of  that 
order,  it  being  ultra  vires  of  the  magistrate  to 
make  it,  and  not  applicable  to  the  facts  of  the  case 


proved  before  me,  within  the  purview  of  the  Act 
of  1875.  Therefore  the  plaintiff  is  entitled  to  the 
injunction  asked  for,  and  the  vestry,  or  rather 
the  ratepayers  unfortanately,  must  pay  the  ooets. 

Solicitors  for  the  plaintiff.  Last  and  Sons. 
Solicitors    for     the    defendants,    /.    and    Jf. 
Pontifex.     

QUEEN'S  BENCH  DTYISION. 

Friday,   Nov.  2i,  1882. 

(Before  Field  and  Stbfhbn,  JJ.) 

YiNTBR  (app.)  V.  Hind  (res p.).  (a) 

Meat  unfit  for  the  food  of  man — Exposure  for  sale 
— Seizure  aft**r  sale — LtabiWy  of  s filer — PMie 
Health  Act  1875  (38  ^  39  Vict.  c.  55),  ss.  116  and 
117. 

Sect.  116  of  fhe  PuhUc  HenVh  Act  1875  provideM 
for  an  examination  by  an  inspector  of  nveai 
exposed  for  soU,  and  if  it  appear  to  him  unfii 
for  the  food  of  man  he  can  seize  it  in  order  to 
have  fhe  same  dealt  with  by  a  justice. 

Sect,  117  provides  for  condemnation  by  the  justice 
of  the  meat  so  seized^  "  and  the  person  to  whom 
the  same  belongs^  or  did  belong  at  the  time  of 
exposure  for  sale,^*  shall  be  liabUt  to  a  penalty  or 
imprisonment. 

Held,  upon  a  case  stated,  that  these  provisions  did 
not  apply  to  the  seizure  of  meat  unfit  for  the 
food  of  man,  if  seized  in  the  possession  of  a 
person  who  had  purchased  and  carried  away  the 
meat  from  the  premises  where  it  was  exposed  for 
sale ;  and  that  the  person  to  whom  the  meat  did 
belong  at  the  time  of  exposure  for  sale  covld  not 
be  convicted  under  such  circumstances, 

Tbis  was  a  case  stated  under  20  h  21  Yict.  c.  43, 
by  certain  justices  of  the  peace  for  the  Bourne 
Petty  Sessional  Division  of  the  parts  of  Kesteven, 
in  the  county  of  Linooln. 

An  information  was  preferred  by  Fredk.  Yinter, 
the  inspector  of  nuisances  for  the  district,  the 
present  appellant,  against  Bobert  Hind,  the 
younger,  of  Bippingale,  in  the  said  district, 
butcher,  the  present  respondent,  under  sects.  116 
and  117  of  the  Public  Health  Act  1875  (38  &  39 
Yict.  0.  55),  charging 

That  he  the  said  Itobert  Hind,  in  the  month  of  March 
1882,  did  expose  for  sale  certain  meat  his  property,  to 
wit,  about  four  stones  weight  of  beef,  which  was  after- 
wards on  the  18th  March  last  seised  by  one  Fredk. 
Vinter,  then  being  the  inspector  of  noisanoes  for  tiie 
Bourn  BaraJ  Sectary  Authority,  at  the  parish  of  Bippin- 
gale,  within  the  district  of  the  said  sanitary  aathority, 
the  said  meat  then  being  in  the  possession  of  one  John 
Claypole,  and  intended  for  the  food  of  man,  and  then 
appearing  to  the  said  Fredk.  Vinter  to  be  unfit  for  the 
food  of  man ;  and  the  said  meat  was  afterwards  on  the 
18th  March  then  instant  daly  adjudged  by  Wm.  Psrker. 
the  younger,  Esquire,  one  of  Her  Majesty's  josticeeoi 
the  peace  for  the  said  parts,  to  be  unfit  for  the  food  of 
man,  and  condemned  by  him  accordingly,  and  by  him 
ordered  to  be  destroyed  to  prevent  it  beug  used  for  the 
food  of  man,  contrary  to  the  statute. 

On  Monday,  the  13t,h  March  4882,  the  respon- 
dent Hind  purchased  the  carcase  of  a  cow, 
weighing  about  forty  stone,  that  had  been 
slaughtered  on  account  of  its  having  had  the 
milk  fever.  Hind  brought  the  oarcase  to  his 
shop  in  Rippingale,  and  there  esposed  the  meat 
for  sale,  and  sold  several  portions  for  the  food  of 
man. 


(a)  Beported  by  M.  W.  McKkllab,  Esq.,  Barrister-at-Law. 
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YiNTBR  (app.)  V.  Hind  (rei«p.)* 


[Q.B.  Div. 


Od  Wednesday,  the  15th  March,  the  said  John 
Clajpole  saw  fonr  or  five  stones  v^eight  of  the 
meat  exposed  for  sale  in  the  shop,  and  parohased 
it  at  bd.  per  lb.,  and  took  it  away  with  him  for 
the  oonsamption  of  Lis  own  family  and  honse- 
bold. 

On  Saturday,  the  18th  March,  from  information 
received,  Yinter,  the  appellant,  went  to  Hind's 
shop  and  searohed  for  this  meat,  bat  did  not  find 
any.  Yinter  then  went  to  Clay  pole's  house  and 
was  shown  the  meat.  Its  smell  was  offensive, 
and  it  was  then  in  Yinter's  opinion  an6t  for  the 
food  of  man.  At  the  reqaest  of  Yinter,  Olaypole 
permitted  him  to  take  it  away,  and  the  meat, 
after  having  been  pronounced  unfit  for  the  food 
of  man  by  the  medical  officer  of  health,  was 
coodemred  by  a  justice  and  ordered  to  be  de- 
stroyed. 

On  the  hearing  of  the  inforncation  it  was  con- 
tended, on  behalf  of  the  respondent,  that  as  the 
»ale  of  the  meat  to  Clay  pole  was  made  and  com- 
pleted, and  the  meat  removed  by  him  before  ary 
ttctiori  was  taken  by  the  appellant,  and  that  as 
none  of  the  meat  was  found  upon  the  I'espondent's 
premises,  but  only  on  Claypole's,  who  voluntarily 
gave  it  up  to  the  appellant,  no  seizure  had  been 
made  within  the  meaning  of  sects.  116  and  117  of 
the  Publio  Health  Act  1875. 

It  was  contended  on  behalf  of  the  appellant 
that  the  person  to  be  convicted  was  the  person  to 
whom  the  meat  belonged  at  the  time  of  exposure 
for  sale,  and  that  the  respondent  was  such  person ; 
that  there  had  been  a  seizure  within  the  meaning 
of  the  ^ct,  and  that  the  fact  of  the  meat  having 
been  removed  and  sold  before  seizure  and  con- 
demnatiun  was  immaterial. 

By  sect.  16  of  the  said  Act : 

Any  medical  officer  of  health  or  inspector  of  ntdsanoea 
may  at  all  reasonable  tLmes  inspect  and  examine  any 
aounaL  carcase,  meat,  ponltry,  game,  flesh,  fish,  fmit, 
vegetables,  com,  breaa*  flonr,  or  milk  exposed  for  sale  or 
deposited  in  anv  place  for  the  pnrpoee  of  sale  or  of  pre- 
pazation  for  sale  and  intended  for  the  food  of  man,  the 
proof  that  the  same  was  not  exposed  or  deposited  for  any 
■ash  purpose  or  was  not  intended  for  the  food  of  man 
resting  with  the  party  charged ;  and  if  an^  snch  animal, 
Cttoase,  meatyponltty,  same,  flesh,  fish,  froit,  vegetablei*, 
corn,  bread,  floor,  ormuk  appears  to  snch  medical  officer 
or  inspector  to  be  diseased,  or  nnsonnd,  or  unwholesome,  or 
snfit  for  the  food  of  man,  he  may  seise  and  carry  away 
the  same  himself,  or  by  an  assistant,  in  order  to  have  the 
lame  dealt  with  by  a  justice. 

By  sect.  117 : 

If  it  appears  to  the  instise  that  any  animal,  carcase, 
meatu  poultry,  game,  flesh,  fish,  fmit,  vegetables,  com, 
bread,  flonr,  or  milk  so  seized  is  diseased  or  nnsonnd,  or 
imwholesome  or  unfit  for  the  food  of  man,  he  shall  con- 
desm  the  same  and  order  it  to  be  destroyed  or  so  dis- 
posed of  ss  to  prevent  it  from  being  exposed  for  sa^e,  or 
ued  for  the  food  of  man,  and  the  person  to  whom  the 
■sine  belongs  or  did  belong  at  the  time  of  exposure  for 
Mile,  or  in  whose  poesession  or  on  whose  premises  the 
■sale  was  f onnd,  shall  be  liable  to  a  penalty  not  exceeding 
^'for  every  animal,  carcase,  or  fish,  or  piece  of  meat, 
flesh  or  fish,  or  any  poultry  or  game,  or  for  the  parcel 
of  fmit,  vegetables,  com,  bread,  or  flour,  or  for  the  milk 
■0  oondemned,  or  at  the  discretion  of  the  justice,  without 
the  infliction  of  a  fine,  to  imprisonment  for  a  term  of  not 
more  than  three  months.  The  justice  who  under  this 
•eetion  is  empowered  to  convict  the  offender  may  be 
either  the  justice  who  may  have  ordered  the  article  to  be 
disposed  of  or  destroyed,  or  any  other  justice  having 
juisdiotion  in  the  plaoe. 

At  the  hearing  of  the  information  the  justices 
were  of  opinion,  first,  that  under  these  two 
KctioDS  the  power  of  the  inspector  of  nuisances 
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arises  in  regard  to  the  articles  6f  food  therein 
mentioned  only  when  exposed  for  sale  or  deposited 
in  anv  place  for  the  purpose  of  sale  or  of  prepara* 
tion  for  sale ;  seconaly,  that  the  meat  in  Question, 
having  been  already  sold  by  the  responaent  and 
removed  by  the  purchaser  to  his  own  premises 
for  his  private  use  and  consumption,  was  not 
exposed  for  sale  or  deposited  in  any  place  for  tho 
purpose  of  sale  or  of  preparation  for  sale ;  thirdly, 
that  this  meat  was  not  in  fact  seized  by  the 
inspector  at  all,  and  certainly  not  so  within  the 
terms  and  meaning  of  and  as  required  by  the  said 
sections,  having  been  voluntarily  handed  over  by 
Clay  pole,  the  purchaser  in  the  manner  aforesaid, 
and  Olaypole  having  no  intention  to  sell  any  of  it; 
and  fourthly,  that  the  words  "  did  belong  in  the 
conoli]ding  part  of  sect.  117,  and  relied  on  for  the 
appellant,  are  used  in  reference  only  to  the  fact 
that  meat  or  other  articles  duly  and  lawfully 
seized  when  exposed  for  sale  or  deposited  for  the 
purpose  of  sale  or  of  preparation  for  sale  might 
and  frequently  would  have  been  destroyed  before 
the  hearing  of  an  information  for  the  penalty,  in 
which  case  the  words  "did  belong"  would  be 
grammatically  correct,  and  that  such  is  the  true 
reading  as  well  as  the  intention  and  meaning  of  * 
this  part  of  the  section  referred  to;  and  the 
justices,  therefore,  gave  their  determination 
against  the  appellant. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices*  construction  of  the  words 
and  operation  of  sects.  116  and  117  of  the  Publio 
Health  Act  1875  was  correct  or  the  reverse. 

SiUe  for  the  appellant. — In  White  v.  Bedfem 
(41  L.  T.  Bep.  N.  8. 524;  5  Q.  B.  Div.  15)  a  ques- 
tion was  raised  as  to  whether  a  condemnation  of 
meat  under  these  sections  was  valid,  without  giving 
the  owner  an  opportunity  of  being  heard,  and  in 
his  judgment  Manisty,  J.  observed:  **  It  is  no 
doubt  by  design  that  sect.  117  omits  all  reference 
to  exposure  or  deposit  for  sale — words  which  occur 
in  the  preceding  section,  and  limit  the  inquiry 
before  the  justices  merely  to  the  question  whether 
the  meat  which  has  been  already  seized  is  unfit 
for  the  food  of  man.*'  It  follo«i  s  therefore  that 
the  latter  part  of  sect.  1 1 7  is  a  Meparate  enactment 
from  the  earlier  part,  and  tbe  person  to  whom  the 
meat  did  belong  at  the  time  of  exposure  for  sale  is 
liable  for  the  penalty,  notwithstanding  the  fact 
that  he  had  disposed  of  the  meat  before  it  was 
seized.     [Stopped  by  the  Court.] 

PouUer  for  the  respondent. — In  White  v.  Bedfem 
the  meat  was  properly  seized  on  the  premises  of 
the  person  who  was  convicted.  Here  there  has 
been  no  seizure  within  the  meaning  of  the  Act, 
even  if  (which  is  doubtful)  an  actual  seizure  took 
place  on  the  premises  of  the  respondent's  customer. 
'*  The  same"  in  sect.  117  can  only  refer  to  meat 
which  bad  been  legally  seized  under  the  provision 
of  sect.  116. 

8 ilia  nailed  upon  to  reply.— Though  the  seizure 
might  have  been  irregular,  there  was  nothing  to 
render  the  condemnation  invalid.  The  words 
'*  the  same  "  and  *'  so  "  in  sect.  117  are  satisfied  by 
reference  to  the  condemnation. 

Field,  J. — I  think  tbe  decision  of  the  justioes 
must  be  affirmed.  No  doubt  this  section  117  has 
been,  as  we  found  when  White  v.  Red  fern  was 
argued,  inartificially  drawn,  and  if  our  decision  is 
contrary  to  tbe  general  intention  of  tbe  Legislature, 
this  result  is  from  the  collocation  of  words  and  tbe 
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[Q.B.  Drr. 


IsDgaage  need  in  the  Act.  Before  we  oonstrae  it, 
so  as  to  ooDviot  a  maD  in  a  penalty,  we  mast  see 
if  the  Lefpslatnre  has  said  that  in  sooh  erents  as 
those  which  have  happened  in  this  ease  he  is  to  be 
liable.  These  events  are  peoaliar  and  nnoommon. 
They  are  shortly  as  follows :  The  respondent  had,  on 
the  13th  March,  bought  a  cow,  which  had  died 
from  a  disease  likely  to  render  it  unfit  for  the 
food  of  man,  and  he  exposed  the  meat  for  sale  in 
his  shop,  and  sold  several  portions  for  the  food  of 
man.  If  the  inspector  had  come  in  at  the  time 
and  seized  the  meat  while  in  the  possession  of 
the  respondent  and  exposed  for  sale,  the  subse- 
quent proceedings  would  have  been  exactly  in 
accordance  with  the  Act.  [The  learned  Judc^e 
read  sect.  116.]  We  do  not  know  that  on  the  13bh 
March  the  m^at  was  unfit  for  the  food  of  man  ac 
all.  It  may  have  been,  and  probably  was  so.  But 
a  considerable  time,  nearly  five  days,  elapsed 
between  the  exposure  for  sale  and  the  examina- 
tion of  the  meat  by  the  ininpector,  for  it  appears 
that  Claypole,  the  purchaser,  took  it  away  on  the 
15th  for  the  use  and  consamption  of  bis  own 
family,  and  it  was  not  until  the  18th  March  that 
the  inspector,  the  appellant,  after  having  been  to 
the  respondent  and  heard  what  had  happened, 
went  to  Claypole  and  was  shown  the  meat,  which 
"  smelt  very  offensively,  and  was  then  in  the  opinion 
of  the  appellant,  unfit  for  the  food  of  man."  But  he 
had  no  power  to  seize  it,  for  it  was  not  then 
"  exposed  for  sale,  or  deposited  in  any  place  for 
the  purpose  of  sale,  or  of  preparation  for  sale," 
although  it  was  "  intended  for  the  food  of  man," 
whereas,  to  come  within  the  terms  of  sect. 
116,  it  must  be  both  exposed  for  sale  and  in- 
tended for  the  food  of  man.  It  may  be  exposed 
for  sale,  and  yet  be  intended  only  for  man  are. 
The  gist  of  the  enactment  is  the  exposnre  for  sale 
of  meat  unfit  for  the  food  of  man.  This  meat 
was  unfit  for  the  food  of  man,  and  was  on  the  18th 
of  March  certified  so  to  be.  The  meat  having 
come  into  the  possession  of  the  inspector  by  the 
permission  of  Claypole,  there  was  no  seizure.  A 
justice  condemned  the  meat  without  hearing  any 
person  interested  in  its  preservation.  I  am  not 
Bare  that  he  had  jurisdiction  to  condemn  the 
meat,  for  there  was  no  proof  before  him  as 
to  whether  the  seizare  was  proper  or  not. 
Then  the  inspector  soaght  to  convict  the 
seller  as  the  person  to  whom  it  belonged  at  the 
time  of  the  exposure  for  sale.  Mr.  Sills  argaed 
that  the  penalty  clause  is  distinct  from  the 
preceding  enactment,  and  if  the  conviction  were 
only  by  the  word  "  and,"  I  should  have  thought 
that  the  meaning  of  the  Legislature  in  using  the 
word  was  **  we  have  enacted  the  foregoing  pro- 
vision, and  now  go  on  to  enact  more."  But  the 
next  words  opposed  to  the  argument  for  the 
appellant  are  "  the  same."  They  mast  refer  to 
something  antecedent.  Looking  back,  we  find  the 
justice  shall  condemn  "  the  same,"  and  that 
"the  same"  is,  amongst  other  things,  any  meat 
"  so  seized."  It  might  have  been  argued  even 
then  that  the  construction  was  in  favour  of 
the  appellant,  but  the  penalty  clause  pre- 
scribes a  penalty  for  every  piece  of  meat  '*  so 
condemned."  Can  we  say  that,  under  the  cir- 
cumstances, when  there  has  been  no  seizure  at 
all,  the  mere  fact  of  the  meat  having  been  con- 
demned on  any  ground  by  a  justice  creates  an 
offence?  If  that  were  so,  then,  inasmuch  as 
White   V.  Bed/em   decides  that  the   meat  may 


be  condemned  by  a  justice  without  any  sommoos 
or  notice  to  the  person  to  whom  it  belonged,  if 
this  meat  had  never  been  exposed  for  sale  by  any 
one,  but  had  been  taken  to  a  justioe,  and  he  had 
condemned  it^  a  penalty  might  have  been  incurred. 
It  seems  to  me  a  necessary  condition  of  the 
offence  that  the  condemned  meat  must  have  been 
exposed  for  sale.  I  wish  I  could  come  to  another 
determination,  but  I  must  conclude  that,  unless 
there  has  been  a  seizare  and  condemnation  con- 
sequent on  such  seizure,  the  penalty  cannot  be 
imposed, 

Stephen,  J. — I  am  of  the  same  opinion,  and 
also  re(;ret  that  I  must  come  to  it.  Bat  I  cannot 
do  otherwise.  It  would  be  unreasonable  to  sup- 
pose that  erery  section  in  this  long  Act  of  343 
sections  and  many  schedules  could,  at  the  time 
when  it  passed,  be  criticised  with  all  the  care 
which  conveyancers  might  use  in  a  complicated 
deed.  I  do  not  join  in  the  censure  on  the  mode 
in  whioh  Acts  of  Parliament  are  drawn  ;  consider- 
ing their  number  and  length,  the  defects  in  them 
seem  to  me  few.  But  there  are  occasions  on 
which  anyone  may  doubt  whether  the  attention  of 
the  Legislature  was  directed  to  the  words  of  a 
particolar  claase,  and  to  the  question  whether 
they  were  likely  to  carry  out  the  intention  of  the 
Legislature.  It  is  mere  supposition,  but  I  should 
suppose  these  sections  were  intended  to  impose 
penalties  up  to  the  sum  of  20Z.  on  any  person  who 
exposed  unsound  meat  for  sale.  Bat  when  the 
two  sections  are  scrutinis^  closely,  it  is  dear  that 
whatever  may  have  been  meant,  that  which  is 
suggested  by  the  counsel  for  the  appellant  as  the 
meaning  has  not  been,  expressed.  The  two 
sections  form  a  whole.  There  are  words  connect- 
ing them  together,  and  reading  only  the  words 
material  to  the  question  before  us,  they  are  "  any 
ofiioer  of  health  may  inspect  any  meat  exposed  for 
sale,  and  if  any  such  meat  appear  to  be  diseased, 
he  may  carry  away  the  same,  to  have  the  same 
dealt  with  by  a  justioe ;"  and  by  sect.  1 1 7,  *'  if  it 
appeals  to  the  justice  that  any  meat  so  seized  is 
unfit  for  the  food  of  man  he  shall  condemn  the 
same,  and  the  person  to  whom'  the  same  belongs, 
or  did  belong  at  the  time  of  the  exposure  for  sale, 
shall  be  liable  to  a  penalty."  Such  is  the  provi- 
sion shortly  read.  These  words  taken  together 
describe  one  process.  First,  there  is  to  be  a 
seizare  of  meat  exposed  for  sale,  then  condemna- 
tion by  a  justice  of  the  meat  so  seized,  and  then 
the  person  in  whose  possession  it  was  seized,  or 
whose  property  it  is,  will  be  liable  to  a  penalty 
of  2QL  for  every  piece  of  meat  so  seized.  It  is 
evident  that  these  three  matters  form  one  con- 
secutive process,  and  if  the  conditions  are  not 
fnlfilled,  the  third  consequence  does  not  follow. 
One  good  test  for  the  interpretation  of  an  enact- 
ment of  this  kind  is  to  think  of  what  words  would 
have  been  used  to  convey  the  meaning  which,  for 
the  purpose  of  argument,  is  soaght  to  be  extracted 
from  those  actually  used.  If  it  had  been  intended 
to  make  mere  exposure  of  meat  for  sale  an  offence 
subjecting  the  offender  to  a  penalty,  the  means  by 
which  this  would  have  been  done  would  surely 
have  been  to  throw  sect.  116,  and  the  first  part  of 
sect.  117,  together,  and  to  make  a  new  section  of 
the  latter  part,  so  as  to  run,  **  any  person  who 
exposes  for  sale  any  meat  unfit  for  human  food 
shall  be  liable  to  a  penalty  of  202."  That  is  what 
we  are  asked  to  find  as  the  meaning  of  the  latter 
part  of  the  section,  and  I  should  lukve  been  glad 
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Q.B.  l)iYi]      Matob,  Ac,  of  London  v.  Assesshbnt  GokMiTTBB  of  Grbbnwich  Union.     [Q.B.  Diy. 


Feb.  26  and  27. 

(Before  Huddlbstoni  B«  and  North,  J.) 

Tbb   Matob,   Ac,   of    London   (appe.)    v.    Tbb 

AS8B88MBNT     GoMMITTEB      OF      THE      GbBENWICH 

Union  (resps.).  (a) 

Bating  —  Market  toU$  —  Oonlagiotts  LUeasea 
{Animals)  AeU  18(>9  and  1878— ITirflr  of  the 
ioil — ToUs  for  foreign  animaM  landing  at  a 
maket  wharf— B^iteabilily  of— 32  &•  33  Vict,  c.  70 ; 
41  4-  42  Viet,  c.  74. 

By  the  Contagions  Dieeaees  {AnimaU)  Act  1869, 
88.  2,  3,  24,  and  *25,  it  was  provided  that  the 
local  authority  might  prcvide  wharves ^  laire, 
sheds,  market  houses,  and  places  for  the  landing, 
reception,  sale,  and  slaughter  of  foreign  animals, 
iueh  plctee  to  he  deemed  a  market,  and  might 
charge  for  the  use  of  such  wharf,  ^c,  such  sums 
as  by  hye-lnws  they  might  appoint. 

By  the  Contagious  Diseases  (Animals)  Act  1878, 
t.  4,  the  Act  of  1869  was  rtpealed,  saving  all 
existing  acquired  rights  ;  bat  by  sect.  39  the  pro- 
visions of  sects.  23,  24,  and  25  of  that  Act  wttre 
V^^^itcticaUy  re-enacted,  adding  that  the  said 
charges  should  be  deemed  "  tolls," 

In  1871  the  Corporaiion  of  London,  as  the  local 
authority,  buiU  a  market  at  D,  for  the  reception, 
i[c ,  of  Joreign  animals.  By  certain  byc'laufs,  a 
fised  eharge  per  h^ad  for  wharfage,  lairage, 
market  dues,  and  charges  was  levied  on  all 
animals  Uinded,  such  charge  becoming  due  on  the 
animals  being  landed.     These  charges  indiided 

(a)  Reported  b7  W.  P.  SVBBSLir,  E^.,  Barrister-ut-Lair. 


to  do  BO.  But  to  arrive  at  euch  a  rf^8ult  it  would 
have  been  necessary  to  take  extraordinary  liberties 
with  the  Act,  and  to  leave  out  all  the  words  of 
reference  and  maob  alter  the  legisli;tion.  I, 
therefore,  think  the  tme  interpretation  of  the  Act 
to  be  that  which  I  have  stared.  This  meat  was 
uudoabtedly  exposed  for  sale,  and  diseased  and 
onsoand.  It  was,  however,  sold  to  a  purchaser, 
who,  I  suppose,  considered  it  worth  bd,  per  pound, 
and  took  it  home  to  eat.  Fortunately  for  him 
and  his  &roily  the  inspector  came  in  and  anked 
for  the  meat.  Whether  the  parobaser  was  sick  of 
his  bai^ain  or  not  it  is  unnecessary  to  iiiqaire,  bat 
he  gave  np  the  meat,  and  a  justice,  rightly  or 
wroPKly,  ordered  it  to  be  destroyed.  It  is  obvious 
that  that  did  not  amount  to  such  seieure  and 
condemnation  as  are  contemplated  by  sect.  116  and 
the  early  part  of  sect  117.  A  further  observation 
is  that,  suppose  there  had  been  a  rei^nlar  seizure 
under  sect.  116,  and  a  regular  condemnation  by  a 
justice  under  sect.  117,  and  that  then  the  person 
to  whom  the  meat  belonged  had  been  summoned 
before  the  justices,  could  he  have  been  beard  to 
say  on  that  summons  that  the  meat  was  not  in 
fact  unsound..  It  appears  to  us  that  he  could  not, 
for  the  decision  ot  the  justice  on  that  is  to  be 
taken  to  be  conclusive,  and  if  the  person  sum- 
moned oould  only  dispute  the  seizure  or  exposure  . 
for  sale,  and  oould  not  dispute  the  unsoundness,  | 
that  is  a  strong  ground  to  support  our  consiruo- 
tioo  of  the  Act. 

Judgment  for  respondent. 

Solicitors  for  appellant,  Keen  and  Rogers,  for 
/.  L.  Bell,  Bourne. 

Solicitors  for  respondent,  Lee,  Ockerly,  and 
Everington,  for  J.  B,  SchofielJ,  Bourne. 


lairage  untU  the  animals  were  slaughtered.  No 
consignee  of  any  animcds  has  any  riaht  to  put  his 
animals  in  any  particular  part  of  the  market. 
The  appellants  were  rated  in  respect  of  these 
charges  as  tolls  in  respect  of  the  use  and  occupa- 
tion  of  the  soil.  They  appealed  against  such 
assessment,  and  contended  thai  the  toUs  were 
only  taken  in  respect  of  the  franchise  of  the 
market. 
Held,  on  appeal,  thoU  suclh  charge  s  were  tolls  made 
in  respect  of  the  user  and  occupation  of  the  soil, 
and  so  were  rateable. 

Special  case,  stated  under  the  Yal nation  (Metro- 
politan) Act  1869  (32  &  33  Vict.  o.  67)  s.  40. 
The  following  are  the  material  parts  of  it : — 

1.  The  appellants  are  the  owners  and  occupiers 
of  the  land,  wharves,  landing  stages,  dolpnius, 
and  buildings,  called  the  Deptford  Foreign  Cattle 
Market,  and  aie  entiih:d  to  receive  the  toUs 
hereinafter  mentioned. 

2.  The  said  market  is  situate  in  the  parish  of 
St.  Nicholas,  that  parish  is  in  the  union  of  which 
the  respondents  are  the  assessment  committee. 

3.  The  rateable  value  of  the  market  as  deter- 
mined by  the  respondents,  and  set  out  in  the 
valuation  list  of  that  parish,  was  20,000L,  and  the 
gross  value  25,000Z. 

4.  By  sect.  10  of  the  Contagious  Diseases 
(Animals)  Act  1869,  the  appellants  were  appointed 
the  local  authority  for  the  City  of  London  for  the 
purposes  of  the  Act ;  and  by  sect.  28,  sub-sect.  1, 
they  were  appointed  exclusively  the  local  autho- 
rity for  the  metropolis  for  the  purposes  of  the 
third  part  of  the  Act,  which  comprises  sects. 
15  to  30  inclusive,  and  deals  with  the  subject  of 
foreign  animals. 

5.  Sect.  23  empowers  a  local  authority  to  pro* 
vide,  erect,  and  fit  up  wharves,  lairs,  sheds, 
market  houses,  and  places  for  the  landing,  recep- 
tion, sale,  and  slaughter  of  foreign  animals. 

6.  The  appellants,  in  pursuance  of  this  Eection, 
acquired,  provided,  and  fitted  up  the  property 
now  known  as  the  Dentford  Market. 

7.  By  sect.  24  the  Markets  and  Fairs  Clauses 
Act  1847  was  incorporated  with  the  third  part  of 
the  Act  now  in  recital,  and  it  was  enacted  that 
any  place  provided  by  a  local  authority  under  the 
third  part  of  the  Act  for  the  landing,  reception, 
sale,  or  slaughter  of  foreign  animals,  should  be 
deemed  a  murket,  and  the  said  third  part  of  the 
Act  should  be  deemed  the  special  Act,  and  by 
the  same  section  the  local  authority  wos  em- 
powered to  make  bye-laws. 

8.  By  sect.  25  the  local  authority  was  em- 
powered to  charge  for  the  use  of  any  wharf,  lair, 
shed,  market  house,  or  place  provided  by  them  as 
aforesaid  such  sums  as  they  by  bye-law  should 
appoint. 

9.  The  appellants,  in  pursuance  of  this  section, 
made  certuiu  bye-laws,  and  bye-law  12  provided 
that  the  charges  set  forth  in  the  schedule  to  the 
bye-laws  should  become  due  and  payable  im- 
mediately on  the  animals,  in  respect  of  which  such 
charges  were  to  be  taken,  being  landed  at  the 
market  wharf.     The  schedule  is  as  follows  : 

Schbdulb  of  Ohabgbs. 
Wharfage,  lairage,  Market  Dues,  and  Charges. 

Bea<»t8,  per  head 5  0 

Calves        „        2  0 

Pifira  „        1  0 

Sheep         „        0  9 
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10.  Tbe  Act  of  1869  was  afterwards  repealed 
by  the  Contagions  Diseases  (Animals)  Act  1878, 
s.  4,  snch  appeal  not  affecting  anything  done 
nnder  the  former  Act. 

11.  By  sect.  9,  sab-sect.  1,  of  the  Act  of  1878 
the  appellants  are  to  continue  the  sole  local  autho- 
rity for  the  metropolis  as  before.  By  sect.  39, 
sao-seot.  1,  a  local  authority  may  provide,  erect, 
and  fit  np  wharves,  stations,  lairs,  sheds,  and 
other  places  for  the  landing,  reception,  keeping, 
sale,  slaughter,  or  disposal  of  foreign  animals, 
&c  By  sub-sect.  2  the  Markets  and  Fairs 
Clanses  Act  1847  is  incorporated,  and  sub* sect.  3 
provides  that  a  wharf  or  other  place  provide<^  by 
a  local  authorily  onder  this  section  shall  be  a 
market  within  that  Act,  and  that  this  Act  shall 
be  the  special  Act. 

12.  Sub-sect.  4  provides  that  a  local  authority 
may  charge  for  the  use  of  a  wharf  or  other  place 
provided  by  them  under  this  section,  such  sums 
as  bye-laws  appoint,  such  charges  to  be  deemed 
tolls. 

13.  By  sub-sect.  5  the  local  authority  are  to 
carry  to  a  separate  account  all  sums  so  received 
by  them,  and  to  apply  them  as  therein  stated ; 
and  by  sub-sect.  8  the  provisions  of  this  39th 
section  are  made  to  apply  to  a  wharf  or  other 
place  provided  by  a  local  authority  under  the  prior 
Act  of  1869,  which  has  been  repealed. 

14.  Sect.  35  of  the  Market  and  Fairs  Clauses 
Act  1847  provides  that  the  tolls  in  respect  of 
cattle  brought  to  the  market  for  sale  shall  become 
due  as  soon  as  the  cattle,  in  respect  whereof  they 
Are  demandable,  are  brought  into  the  market 
place,  and  before  they  are  put  into  any  pen  or 
tied  up  in  snch  market  place. 

15.  In  1871  the  appellants  purchased  and 
adapted  for  the  purposes  of  the  Act  a  large 
quantity  of  land  abutting  on  the  Thames,  formerly 
used  as  Deptford  Dockyard,  and  bnilt  a  market 
thereon.  Fart  of  the  buildings  are  let  to  tenants, 
and  the  rents  received  from  them  in  1879  amounted 
to  381 7L  Part  of  the  market  containing  two 
slaughterhouses  is  use  by  the  appellants  them- 
selves for  the  purposes  of  the  Acts ;  and  part  of 
the  market  is  used  for  lairage.  The  rated  area 
abuts  on  the  Thames,  and  includes  wharves, 
landing  stages,  and  dolphins  in  the  river  bed, 
which  have  been  constructed  and  used  for  the 
purposes  of  the  Act. 

16.  All  animals  within  the  meaning  of  the  Acts 
imported  into  the  port  of  London  from  any  foreign 
country,  except  Sweden  and  Denmark,  must,  under 
Orders  in  Council  made  under  sect.  35  sub-sect.  1, 
and  sect.  36  of  the  Act  of  1878,  be  landed  on  the 
rated  area,  and  nowhere  else,  and  there  remain 
nnril  slaughtered. 

17.  The  animals  brought  into  the  rated  area 
are  landed  from  vessels  on  to  landing  stages,  and 
driven  into  pens  in  the  sheds.  The  clerk  of  the 
market  directs  each  consignee  into  what  part  to 
drive  his  animals,  and  no  consignee  is  allowed  to 
retain,  as  of  right,  any  particular  part  of  the 
market  or  any  particular  pen  for  himself. 

18.  The  charges  mentioned  in  paragraph  9 
include  lairage  for  that  number  of  days,  at  the  end 
of  which  the  animals  must  be  slaughtered  (at  the 
time  in  question  the  number  of  days  was  ten) ;  the 
animals  are  then  slaughtered  at  one  of  the 
slaughterhouses  rented  of  the  appellants,  or  at 
one  retained  by  the  appellants  in  their  own  hands, 
fo^  which  a  separate  charge  is  made. 


19.  In  assessing  the  gross  value  at  25,0002.  and 
the  rateable  value  at  20,0001.,  the  respondents 
took  into  consideration,  not  only  the  property 
admitted  to  be  rateable,  but  also  the  charges  set 
out  in  paragraph  9.  The  appellants  gave  notice 
of  appeal  against  the  valuation  to  the  General 
Assessment  Sessions  1881,  wherenpon  this  case 
was  stated. 

20.  The  appellants  contended  that  all  the 
charges  in  paragraph  9,  made  under  bye-law  l^ 
were  market  tolls  not  taken  in  respect  of  the 
occupation  of  the  soil,  but  in  respect  of  tbe 
franchise  of  the  market,  and  that  the  amounts 
so  received  should  not  be  taken  into  account. 

21.  The  respondents  contended : —  (1).  That 
none  of  such  charges  were  market  tolls  taken  in 
respect  of  the  franchise  of  the  market,  but  that 
such  charges  were  made  for  tbe  nse  of  the 
wharves,  landing  places,  lairs,  sheds,  market 
houses,  and  places  provided  by  the  appellants  for 
the  reception,  sale,  and  slaughter  of  foreign 
animals,  and  were  therefore  taken  in  respect  of 
the  occupation  of  the  soil,  and  that  the  amounts 
so  received  should  be  taken  into  account.  (*2.) 
That  at  any  rate  so  much  of  snch  charges  as 
represented  the  use  of  the  wharves,  lairs,  sheds, 
and  landing  places,  and  generally  the  use  of  the 
privileged  place  set  apart  by  the  Act  for  the  law- 
ful reception  of,  and  dealing  with  the  animals 
imported,  whether  for  the  purpose  of  sale,  slaugh- 
ter, or  otherwise  should  be  taken  into  account. 
(TherA  were  other  contentions  which  it  is  not 
necessary  to  state). 

22.  The  questions  for  the  court  were:— (1.) 
Whether  the  charges  made  under  bye-law  12,  or 
any,  and  what  proportion  of  them,  were  market 
toUs  not  taken  in  respect  of  the  occupation  by 
the  appellants  of  the  soil,  but  in  respect  of  the 
franchise  of  the  markets.  (2.)  Whether  the 
amount  received  upon  snch  charges,  or  any,  and 
what  part  o^  them  should  be  taken  intu  considera- 
tion in  assessing  the  value  of  the  premises  in 
question. 

Webster,  Q.G.  (Poland  and  Mead  with  him)  for 
the  appellants. — The  rateable  value  is  too  high, 
because  the  charges  set  out  in  bve-law  12  ought  not 
to  be  taken  into  consideration.  They  are  not  charges 
made  in  respect  of  the  use  and  occupation  of  the 
soil,  but  are  market  tolls  taken  in  respect  of  the 
franchise  of  the  market.  The  charges  are  payable 
in  respect  of  cattle  that  enter  the  market,  whether 
they  ever  use  the  pens,  or  stay  in  the  market  at 
all,  except  for  the  purpose  of  walking  through; 
the  charges  are  payable  on  admission.  In  th?  case 
of  Bex  V.  Bell  (5  M.  &  S.  221)  the  toll  was  not 
rateable.  In  Boberie  v.  Aylesbuty  (20  L.  T.  Bep. 
O.  8.  219 ;  1  E.  &  B.  423 ;  22  L.  J.  M.  0.  34)  the 
tolls  that  were  held  rateable  were  S'allage  tolls. 
The  two  last  cases  on  the  point  are  Beg,  v.  Caswell 
(26  L.  T.  Rep.  N.  8.  574;  L.  Bep.  7  Q.  B.  328), 
and  The  Mayor  of  London  v.  8t  Beptdehre  (L. 
Bep.  7  Q.  B.  333).  In  both  these  cases,  the  charges 
taken  in  respect  of  cattle  in  the  one  case,  and  in 
respect  of  meat,  poultry,  Ac.,  in  the  other,  brought 
into  the  nuu>ket  for  sale,  were  held  not  to  be  rate- 
able. It  is  not  open  to  the  respondents  to  say  that 
if  there  is  a  use  of  the  soil,  then  the  charges  are 
rateable.  In  both  these  cases  there  was  a  use  of 
the  soil,  as  the  market  in  each  was  inclosed,  into 
which  the  animals  or  meat  were  brought.  Those 
cases  govern  the  present  case,  and  these  charges 
are  not  rateable. 
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Meadow9  White,  Q.O.  {Besley  and  Tickell  with 
him)  for  the  respondents. — These  charges  are  not 
tolls  in  gross,  hat  tolls  in  respect  of  the  ooonpa- 
tion  of  land.  The  word  *'  tolls  "  is  not  nsed  solely 
io  the  sense  of  franchise  tolls,  but  includes  other 
charges,  such  as  stallage,  piokage,  &o. : 

JhJce  of  B&dfordr.  Smmgtt.  8  B.  A  A.  966 ; 
IhUte  of  Bedford  ▼.  8t.  PauV$,  Oovmt  Garden,  45  L. 
T.  Bep.  N.  S.  616 ;  51 L.  J.  41,  M.  C. 

Wightman,  J.  says  in  The  Earl  of  Durham  r, 
BUhopwearmotUh  {2  E.  &  E.  2;30,  at  p.  247 ;  28 
L.  J.  232,  M.  G.  at  p.  239) :  *<  If  the  uue  of  the  soil  is 
any  part  of  the  consideration  for  the  payment  of 
the  tolls,  we  think  that  is  enough  to  connect  them 
with  the  occupation  and  use  of  the  soil,  and  to 
render  them  rateable."  The  cases  of  Beg,  v. 
Caenoell  {ubi  eup.),  and  The  Mayor  of  London  r. 
St,  Septdehre  iubi  sup.),  are  distinguishable, 
because  there  the  occupation  of  the  soil,  other  than 
the  mere  walking  over  it,  was  no  part  of  the  con- 
sideration for  the  payment  of  the  tolls.  These 
tolls  are  rateable,  and  the  whole  and  not  a  part 
ODly  must  be  rated.    Ho  referred  also  to 

The  Mayor  of  Northampton  ▼.  Ward,  2  Stranffo. 

1238 ;  1  WUb.  107  ; 
82  &  88  Yiot.  0.  70,  sohed.  5. 

Webster,  Q-0.  in  reply. — By  sect.  35  of  the 
Markeu  and  Fairs  Clauses  Act  1847,  these 
charges  become  due  as  soon  as  the  cattle  are 
brought  into  the  market-place,  and  before  they 
are  put  into  a  pen  or  tied  up  in  the  market.  This 
shows  that  these  char^;es  are  for  admission  solely. 
[HuDDLBSTON,  B.  —  is  there  not  a  distinction 
between  this  case  and  OasswelVs  and  8t,  Sepulchre's 
cases,  that  here  there  is  a  wharf  kept  up  by  the 
Corporation  of  London,  on  which  the  cattle  land  P] 
In  St  Sepulchre's  case  there  were  roads  made 
leading  to  the  market,  which  were  vested  in  the 
Corporation  of  London.  The  wharf  is  in  truth  a 
private  road  leading  to  the  market. 

HuDDLXSTON,  B.  —We  think  it  desirable  to  de- 
liver judgment  at  once  in  this  case.  We  are  asked 
whether  the  charges  made  under  bye-law  12  or 
any  and  what  proportion  of  them  are  market  tolls 
not  taken  in  respect  of  the  occupation  by  the 
appellants  of  the  soil,  but  in  respect  of  the  fran- 
chise of  the  market.  We  are  of  opinion  that  they 
are  taken  in  respect  of  the  occupation  by  the 
appellants  of  the  soil,  and  that  therefore  they  are 
rateable.  We  have  considered  carefully  the 
different  cases  on  the  subject,  beginning  with  Bex 
V.  Bell  iubi  sup.).  There  it  was  held  that  the 
tolls  were  not  rateable,  because  they  were,  in  fact,  a 
right  to  take  a  certain  amount  of  the  com  that  came 
into  the  market,  and  the  court  said  that  the 
appellant  could  not  be  considered  to  be  the  occu- 
pier of  the  land.  Lord  EUenborough  said  :  "  I 
cannot  say  upon  this  statement  that  the  appellant 
is  an  occupier  of  the  land.  Would  he  not  be 
equally  entitled  to  the  toll,  although  the  sacks 
were  not  set  down  in  the  market,  but  were  upheld 
on  the  shoulders  of  those  who  exposed  the  com 
for  sale.'*  Then  the  gist  of  the  judgment  is  in 
this  passage :  "  There  is  nothing  to  give  this  toll 
a  oorDoreal  quality."  Now,  in  the  case  ofBoberts 
V.  Aylesbury  (ubi  sup.).  Lord  Campbell  said  [the 
learned  Judge  quoted  from  22  L.  J,  38,  M.  0.] : 
'*This  case  is  now  reduced  to  the  single  point  as 
to  the  rateability  of  the  payments  made  for 
"tallage  ....  The  person  making  the  pay- 
ment has  the  use  and  occupation  of  that  portion 


of  the  soil  upon  which  the  stall  stands.  It  is  a 
very  differenc  thing  from  the  market  toll,  which 
is  paid  only  on  gocxis  sold,  and  then  without  anv 
consideration  of  whether  or  not  the  goods  had 
been  deposited  upon  the  soil,  the  general  prin- 
ciple being  that  what  is  given  for  the  use  and 
occupation  of  land  is  properly  the  subject  of  rate- 
ability.  I  do  not  see  any  doubt  as  to  the  stallage, 
which  is  a  payment  for  the  use  and  occupation  of 
land,  being  rateable."  These  two  authorities  sup- 
port the  proposition  that  the  real  question  in  all 
these  cases  is,  whether  there  is  a  ''corporeal 
quality  "  in  the  toll — whether  it  is  really  paid  for 
the  use  and  occupation  of  the  land.  The  only 
difficulty  proceeds  from  the  judgments  in  the 
cases  of  The  Mayor,  ^c,  of  London  v.  St,  Sepulchre 
{ubi  sup.),  and  Beg.  v.  OassweU  {ubi  sup.).  But 
when  we  come  to  look  at  those  cases  they  support 
the  authority  of  Bex  v.  Bell  {ubi  sup.),  and  go  on 
to  show  that  the  payments,  which  were  not  rate- 
able there,  were  not  in  any  way  connected  with 
the  soil.  It  is  quite  true  it  was  a  sum  paid  not 
for  the  right  of  admission — in  the  one  case,  it  was 
paid  for  the  animals  when  they  were  in  the 
nuurket;  in  the  other  case,  it  was  paid  for  the 

goods  when  they  were  in  the  market.  Both  the 
ord  Ohief  Justice  and  Blackburn,  J.  draw  the 
distinction  very  clearly  in  St,  Sepulchre's  case. 
Blackburn,  J.  says:  "The  only  question  is 
whether  under  this  Act  the  tolls  which  the  cor- 
poration have  power  to  cake  are  franchise  tolls,  or 
stallage  tolls  payable  for  the  occupation  of  the 
soil.  I  can  see  nothing  to  distinguish  them  from 
market  tolls  attached  to  a  frandiise."  The  case 
of  Beg,  V.  OassweU  {ubi  sup.)  is  to  the  same  effect. 
There  the  court  draws  the  distinction  between  the 
classes  of  cases.  They  say  that  where  the  animals 
are  brought  into  the  market  for  the  purpose  of 
sale,  there  the  tolls  are  not  rateablo  where  they 
are  merely  upon  that ;  but  where  the  tolls  are  for 
the  animals  being  plaoed  under  cover,  or  in  sheds, 
in  the  market  place,  then  they  are  rateable,  as 
being  a  payment  for  the  use  of  the  soil.  The 
word  "toll  itself  does  not  necessarily  mean  a 
payment  in  respect  of  a  franchise.  The  word 
'*  tolls  "  is  used  as  well  for  stallage  tolls,  or  piok- 
age tolls,  or  latrage  tolls,  Ao,  This  is  clearly 
pointed  out  in  the  judgment  of  Bowen,  L.J.,  in 
The  Duke  of  Bedford  v.  Covent  Garden  {ubi  sup.), 
I  aUo  find  it  mentioned  in  some  of  the  earlier  cases, 
and  in  2  Coke's  Institutes,  220,  that  a  "toll 
is  a  reasonable  sum  due  to  the  lord  of  the  market 
or  fair  for  things  sold  which  are  tollable,  and  which 
was  usually  allowed  for  witnessing  the  sale,  and 
so,  whether  the  toll  may  be  due  for  goods  brought 
into  the  market  or  for  goods  not  sold,"  &o.  Mr. 
Webster  drew  a  very  nice  distinction  upon  those 
two  last  cases.  He  said  that  those  payments  which 
were  held  not  to  be  rateable  were  to  a  certain 
extent  for  the  use  of  the  soil,  because  the  goods 
in  the  one  case  and  the  animals  in  the  other  must  be 
put  or  remain  somewhere  in  the  market,  and  to  that 
extent  there  is  a  use  of  the  soil ;  and  he  says  that  the 
passage  in  Mr.  Justice  Wightman's  judgment  in 
The  Earl  of  Durham  v.  The  Overseers  of  Bishop 
Wearmouth  {ubi  sup.)  cannot  be  applicable,  where 
he  says  :  "  If  the  use  of  the  soil  is  any  part  of  the 
consideration  for  the  payment  of  the  tolls,  we 
think  that  is  enough  to  connect  them  with  the 
occupation  and  use  of  the  soil,  and  to  render  them 
rateable."  This  passage,  however,  seems  to  me 
to  dispose  of  his  contention.    In  The  Duke  of 
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Bedford  y.  EmmMt  {uhi  tup.)  Bajlej,  J.  says  that 
a  market  toll  iadades  a  stallage  and  pickage  toll. 
These  two  last  oases,  The  Mayor  of  London  y.  8L 
Sepuichre  and  Beg,  y.  OassweUf  seem  to  have 
carried  the  law  beyond  the  earlier  oases.  In  these 
two  cases  the  appellants  were  dearly  in  occupation 
of  the  soil  of  their  respective  markets,  and  it  is  at 
first  diffionlt  to  see  why  the  tolls  taken  npon 
animals  enterins  the  market  did  not  constitute 
part  of  the  profits  of  the  oocnpation,  though  no 
specific  part  was  appropriated  to  their  use.  The 
real  distinction,  however,  is  that  tolls  paid  npon 
cattle  entering  a  market  are  prioes  paid  for  ad- 
mission, and  oonstitute  a  tax  upon  a  particular 
c^asi.  It  appears  from  the  decision  of  Ths  Mayor 
of  Northampton  v.  Ward  (2  Strange,  1238 ;  1  Wils. 
107)  that  the  toll  is  an  independeiit  tax,  depending 
on  grant  or  immemorial  usage,  and  that  by  the 
oommon  law  the  public  have  a  right  to  enter  a 
market,  and  the  toll  is  unconnected  with  the  soil, 
and  may  be  severed  from  it.  In  8t,  Sepvlehre't 
and  OassweWg  cases  the  payment  of  the  tolls  was 
not  a  condition  precedent  to  the  right  of  entering 
the  market — i.e.,  not  the  price  of  admission ;  but 
the  right  of  entry  was  acknowledged,  and  it  was 
when  that  had  taken  place  that  the  tolls  became 
payable.  The  Question  is,  are  the  tolls  paid  as  a 
condition  precedent  to  the  use  of  the  land ;  if  so, 
the  tolls  are  rateable,  because  the  payees  are  in 
occupation  of  the  land  either  by  themselves  or 
their  licensees.  If  we  apply  this  test  the  oases 
are  easily  solved.  Now  apply  that  test  to  this 
cake,  and  see  whether  these  tolls  are  not  payments 
made  to  the  payees  (the  appellants)  by  the  hoensee 
for  the  use  of  the  soil.  [The  learned  Judge  read 
sects.  16,  23,  and  25  of  the  Act  of  1869,  and 
Hect.  39  of  the  Act  of  1878.]  The  local  authority 
may  charge  certain  sums  in  the  nature  of  tolls  for 
the  use  of  a  wharf,  station,  lair,  shed,  &o.  The 
Corporation  of  London,  as  the  local  authority, 
provide  a  market  place  for  the  landing,  standing, 
and  sale  of  foreign  animals,  and  provide  the  sums 
or  tolls  to  be  paid  for  the  use  of  this.  The  e£Feot 
of  this  in  substance  is  that  the  payees  of  the  toll 
provide  all  the  things  that  are  necessary  for  the 
reception  of  the  animals.  Tnere  are  wharves, 
lairs,  slaughtering-houses — ^^-here  is  everything 
that  is  necessary  ;  and  the^  license  oertain 
persons,  on  payment  of  a  oertain  sum  of  money, 
to  come  upon  the  wharf,  tske  possession  of  the 
place,  and  use  the  slaughter-houses.  These  fees 
include  a  certain  sum  for  lairage,  and  every 
animal  may  for  that  fee  stay  for  a  period  of  ten 
days.  They  are,  in  fact,  payments  made  by  the 
licensees  to  the  payees  for  the  use  and  occupation 
of  these  places  so  provided  for  them  by  the  payees, 
and  hence,  according  to  the  principle  aerived  from 
the  cases,  are  rateable. 

NoBTU,  J.— I  wish  to  add  a  few  remaiks.  The 
question  is,  is  this  a  toll  payable  for  the  right  of 
entering  the  market,  when  it  would  not  be  rate- 
able, or  is  it  a  toll  payable  for  the  right  of  using 
and  enjoying  the  soil  of  the  market,  other  than 
the  mere  power  of  walking  over  it,  when  it  would 
be  rateable  F  There  are  two  Acts  of  Parliament 
which  affect  this  question,  namely,  the  Contagious 
Diseases  (Animals)  Acts  of  1869  and  1878.  The 
Corporation  of  London  are  doing  that  which,  if 
done  by  a  private  firm,  would  oonstitute  the  tolls 
rateable.  Therefore,  one  would  expect  to  find 
some  distinction,  if  any  were  intended,  made  in 
the  Act  itself.    Do  the  Acts  giye  any  immunity  P 


I  can  find  no  immunity  rnd  no  such  distinction. 
It  is  SHid  that  payment  is  to  be  made  on  the 
animals  entering    the  market  independently  of 
what  is  to  bo  done  when  the  animals  are  in  the 
market.      But  is  this  soP    There  is  power  to 
charge  under  the  Acts  of  Parliament  for  the  nee 
of  the  wharf,  raarkots,  &o.    The  oorporatioa  csa 
provide  stallage,  and  charge  for  it.    Bje-law  12 
provides  charges  for  wharfage,  lairage,  market 
dues,  and  charges.    There  is  no  power  to  levy 
tolls  for  market  dues  other  than  those  given  by 
the  39th  section  of  the  Acts  of  1878.    Therefore 
the  charges  made  here  are  in  respect  of  wharfage 
and    laiiage.    I  need  not  go  through  the  caees 
that  have  been  quoted.     As  to  khe  case  of  Reg.  v. 
CaeeweU  {ubi  sup.),  the  Lord  Chief  Justice  there 
lays  down  the  rule  that  1  intend  to  follow.    [Toe 
learned  Judge  read  the  jtidgraent].     Is  the  toil  in 
the  case  before  us  paid  simpiy  tor  admission  to  the 
market  P     I  think  not.     B^oilowiug  that,  case  and 
the  case  of  the  Mayor  oj  London  v.  8f*  Septdehre 
[uhi  eup),  I  thiuk  that  these  charges  were  for 
wharfage  and  lairuge,  that  is,  for  the  use  of  the 
soil.    There  are  two  other  points  I  should  like  to 
mention  :  First,  does  the  Act  draw  any  distinc- 
tion between  what  is  paid  for  the  use  of  land  for 
wharfage  and  lairage,  and  what  is  paid  for  the 
right  of    passing  over  the  landP     I   think  not. 
The  Act  gives  the  right  to  use  the  wharves  and 
stalls  ;  secondly,  is  the  whole  toll  rateable  or  only 
a  part  of  it  P    I  think  that  the  whole  is,  and  that 
the  observation  of  Wightman,  J.,  in  the  EaH  of 
Durham   v.    BUhopwearmouih    (ubi   tup.)  is  an 
authority  in  point. 

Jvdyment  for  the  reipondente, 

l?olicitor  for  the  appellants.  Sir  T.  /.  Nelton. 
Solicitors  for  the  respondents.  Saw  and  Son, 


Dee.  11  and  21,  1882. 

(Before  Fibld  and  Stephen,  JJ.) 

Big.  v.  The  Justices  of  Middlesex,  (a) 

Prisone — Superannuation  of  oficers — Liability  of 
county  for--Pri9on$  Act  1877  (40  ^  41  Viet,  c 
21),  «.  d6—8uperanwMUion  Act  1859  (22  Viet,  c 
26),  9. 7. 

At  the  time  of  the  coming  tnto  operation  of  the 
Prisons  Act  1877,  C,  a  governor  of  a  prison,  had 
been  in  the  prison  service  for  more  than  tufenty 
years.  In  order  to  facilitate  improvements  in  thia 
organisation  of  the  Prisons  Department,  the  Lords 
of  the  IWeasury,  pursuant  to  sect.  36  of  the  Prisons 
Act  lb77,  granted  to  0.  an  annuity  by  way  of 
compensation  allowance,  in  consideration  of  his 
retirement  from  office,  and  made  an  order 
pursuant  to  paragraph  4i  of  that  section,  appor* 
tioning  the  amount  betweet^  the  rates  and  funds 
provided  by  Parliament.  The  amount  so 
granted  did  not  emceed  two-thirds  of  O.'s  salary. 
Upon  objection  taken  by  the  juetices  that  tue 
Lords  of  ttio  Treasury  had  no  power  to  order 
that  a  portion  of  such  allowance  should  be  paid 
out  of  the  rates,  on  the  ground  that  the  annuity 
was  not  by  way  of  superannuation  aUowanee 
within  the  meaning  of  paragraph  1  of  the  above 
section,  but  was  a  t^pecitil  compttieation  allowance 
mads  for  the  purpose  of  facilitating  improvenhtifits 
in  the  departmerU  to  wkich  C.  btlonyed,  which 
a^ording  to   paragraph  2,  could  oniy  be  de'M 

(a)  Beported  by  Dunlop  BiUs,  Esq.,  BMrinter4*-Iaw 
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Vfiih  in  manner  pr<H>ided  by  the  Superanntuition 
Ad  1859 : 

Held,  thai  the  provi$%on$  of  paragraph  4  of  sect,  86 
apply  to  aU  paymmita  referred  to  in  the' 
preceding  paraqraphe,  and  thai  the  apportionment 
1009  therefore  rightly  made. 

This  was  a  special  case,  and  raised  the  qaestioD 
whether  the  saperannQation  allowance  to  officers 
retiring  from  serrice  under  the  provisions  of  the 
Prisons  Act  1877  should  be  borne  entirely  by  the 
Treasury,  or  whether  the  counties  in  which  such 
officers  had  served  should  contribute. 

The  case  turned  upon  the  construction  of  sect. 
36  of  the  Prisons  Act  1877,  and  the  facts  and 
arguments  sufficiently  appear  by  the  judgment  of 
the  court. 

Sect.  36  provides : 

If  at  any  time  after  the  oonunenoement  of  this  Act  it 
ftiqpeut  to  the  Treasoxy  that  any  existing  officer  of  a  prison 
Imi  been  in  the  prison  servioe  for  not  less  than  twenty 
jeuB,  and  is  not  less  than  six^  years  of  a^,  or  that  any 
existuiff  officer  of  a  prison  has  become  incapable,  from 
oonfirmed  sickness,  affCj  or  infirmity,  or  injury  received 
in  sctoal  exeontion  of  his  duty,  of  executing  his  office  in 
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pensn,  and  such  sickness,  age,  infirmity,  or  ininrv 
eertified  by  a  medical  certificate  and  there  shall  be 
report  of  the  Prison  Commissioners  testifying  to  his  good 
ooBdnct  during  his  period  of  service  under  them  and 
leeommending  a  grant  to  be  made  to  him,  the  Treasury 
may  grant  to  such  officer,  having  regard  to  his  length  of 
prison  service,  an  annuity  by  way  of  superannuation 
lUowsnoe  not  exceeding  two-thirdB  of  his  salary  and 
emolmnents,  or  a  natnity  not  exceeding  the  amount  of 
lus  salary  and  emolnments  for  one  year. 

If  any  office  in  any  prison  to  which  this  Act  applies  is 
abolished,  or  any  officer  is  retired  or  removed,  any 
exiBting  officer  of  a  prison  who,  by  reason  of  such 
aboUtian,  retirement,  or  removal,  is  deprived  of  any 
lalazy  or  emoluments,  shall  be  dealt  with  in  manner 
provided  for  by  the  Saperannuation  Act  1859,  with 
nspeot  to  a  person  retiring  or  removed  from  the  public 
terrioe  in  oonsequenoe  of  the  abolition  of  his  office,  or 
for  the  purpose  of  facilitating  improvements  in  the 
onaoisatton  of  tiie  department  to  which  he  belongs. 

Prison  service,"  lor  the  purposes  of  this  section, 
Bcans,  as  respects  the  period  before  the  commencement 
of  this  Act,  service  in  a  particular  prison  or  in  the  prisons 
o(  the  same  authority,  transferred  to  the  Secretary  of 
State,  and  as  resets  the  period  after  the  commencement 
of  this  Act,  service  in  any  such  prison,  or  in  anv  other 
prison  transferred  to  the  Secretary  of  State  under  this  Act. 

Any  annuity  l^  way  of  superannuation  allowance,  or 
patnity  granted  under  this  section,  shall  be  anportioned 
Between  uie  period  of  service  before  the  commencement 
of  this  Act  and  the  period  of  service  after  the  commence- 
ment of  this  Act ;  and  so  much  of  such  annuity  or 
aUowaace  as  is  payable  in  respect  of  service  before  the 
oaauMncement  of  this  Act,  regard  being  had  to  the 
UDoimt  of  salary  then  paid,  but  without  taking  into 
aoooimt  any  number  of  yean  added  to  the  officer's 
seryioe  on  acconnt  of  the  abolition  of  office  or  for 
faeOitating  the  organisation  of  "Uie  department,  shall  be 
piid  by  t&  prison  authority  of  the  prison  in  which  the 
oflieeK  to  whom  snoh  annuity  or  allowance  is  granted 
via  serring  at  tiie  date  of  the  commencement  of  uiis  Act 
out  of  rates  which,  at  or  immediately  before  the 
oommenoement  of  tms  Act,  were  appUcable  to  the 
payment  of  ilie  salary  of  such  officer,  and  the  residue 
■ttQ  be  paid  out  of  the  moneys  provided  by  Parliament. 

Sir  H,  Jamee,  A.G.  (^1.  L.  Smith  with  bim)  for 
the  Treasury. 

£.  8.  Wrighi  for  the  justices. 

The  judgment  of  the  court  (Field  and  Stephen, 
JJ.)  was  delivered  by 

8Tf?HEV,  J. — ^This  was  a  special  case,  the 
material  parts  of  which  were  as  follows :  Up  to  the 
Miming  into  operation  of  the  Prisons  Act  1877 
the  JustioeB    of    Middlesex    were    the    prison 


authorities    for  Goldbath-fields    prison.    On    the 
7th     Dec.    1854    Col.    Oolville    was    appointed 
governor  of  that  prison,  and  k^  oontinaea  to  act 
as    such    till  the    24th    Aug.    1878.    After   the 
Prisons  Act  came  into  force,  the  prison  was  taken 
over  by  the  Secretary  of  State,  and  Ool.  Colville 
continued   to  act   as   governor    till   Aug.     1878. 
He  was   then  told    by  one    of  the  Prison  Com- 
missioners that  he  mig^it,  if  he  pleased,  resign 
his  appointment  at  once,  and  receive  the  full  rate 
of  pension,  and  be  to^d  the  Prison  Commissioners 
that  he  was  willing  to  retire  on  a  pension  of  two- 
thirds  of  his  salary  and  emoluments.    He  wrote 
a  letter  to  that  effect  to  the  commissioners,  and 
his  successor  was  appointed.    The  Lords  of  the 
Treasury  awarded  to  Col.  Colville  an  annuity   of 
582^   13s.  4i.,    and   apportioned    it  as    follows: 
4292.  6s.  8^.  to  be  paid  by  the  justices  of  Middle- 
sex, and  1532.  6s.  Hd,  out  of  funds  provided  by 
Parliament.     The  question  for  the  court    sub- 
stantially was,  whether  this  apportionment  was  one 
which,    under    the  various    sracutes    hereinafter 
referred  to,  the  Lords  of  the  Treasury  had  a  right 
to  make.    By  the  Prisons  Act  1877,  sect.  36,  if 
any  office  in  any  prison  to  which  this  Act  applies 
is  abolished,  or  any  officer  is  retired  or  removed, 
any  existing  officer  of  a  prison,  who  by  reason  of 
such  abolition,  retirement,  or  removal  is  deprived 
of  any  salary  or  emoluments,  shsll  be  dealt  with 
in  manner  provided  by  the  Superannuation  Act 
1859,  with  respect  to  a  person  retiring  or  removed 
from  the  public  service  in  consequence  of  the 
abolition  of  his    office,  or   for   the   purpose    of 
facilitating  improvements  in  the  organisation  of 
the  department  to   which  he  belongs.    By  the 
Superannuation  Act  1859  (22  Vict.  o.  26),  s.  7,  it 
is  enacted,  that  the  Lords  of  the  Treasury  may 
grant  to  any  person  retiring  or  removed  from  the 
public    service    for   the    purpose   of    facilitating 
improvements  in  the  organisation  of  the  depan- 
ment  to  which  he  belongs,  such  special  annual 
allowance  by  way  of  compensation  for  his  loss  of 
uffioe  as  may  seem  to  the  Lords  of  the  Treasury 
to  be  a  reasonable  and  just  compensation  for  the 
loss  of  his  office.    If  the  compensation  so  granted 
exceed  the  amount  to  which  the  person  would 
have  been  entitled    under    the  scale  of    super- 
annuation provided  by  the  Act  if  ten  years  were 
added  to  the  number  of  years  which  he  may  have 
actually  served,  the  allowance  is  to  be  granted 
by  special  minute  stating  the  special  grounds  for 
granting  the  allowance.     The  minute  is  to  be 
laid  before  Parliament,  and  the  ampunt  is  in  no 
case    to    exceed    two-thirds    of  the    salary    and 
emoluments.    This  provision  no  doubt  applied  to 
Col.  Colville's  case,  as  he  retired  from  his  office 
in    order    to    facilitate    improvements    in    the 
organisation    of    the    department    to    which    he 
belonged ;  and  the  result  appears  to  us  to  be  that 
the  Lords  of  the  Treasury  were  entitled  to  make 
to  him  such  special  allowance  as  they  pleased, 
subject  only  to  the  following  conditions :  it  was 
not  to  exceed  two-thirds  of  his  pay  and  emolu- 
ments;   if  it  exceeded  the  amount  to  which  be 
would    have    been   entitled    by  bare  length   of 
service,  and  if  the  excess  over  that  amount  was 
more   than   would    have    been    earned    by    ten 
additional  years'  service,  the  allowanoe  must  be 
made   by    special    minute    stating  -the     special 
grounds,  and  laid  before    Parliament.     Sect.  2 
of  the  same  Act  sets  out  the  scale  of    super- 
annuation provided.    After  deven  years'  service. 
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one-sixfcieth  of   the  annaal  salary  and  emolnments 
is  to  be  added  to  the  allowance,     fij  sect.  4  the 
Lords    of    the    Treasnry    are    empowered,    with 
regard  to  classes  ofoffiijers   whose  offices  require 
peculiar  qualifications,  and  as  to  which  it  is  for  the 
public  interest  that  persons  should  be  appointed 
to  them    at    an    age    exceeding    that   at  which 
public  service  ordinarily  begins,  to  direct  that  a 
certain  number  of  years  shall  be  added  to  \  heir 
service.    Col.  Oolville   had    served  twenty-three 
years.    He  would,  if  he  had  been  in  the  public 
service  proper,  have  been  entitled  to  five  years* 
extra  service  under  regulations  issued  under  sect. 
4,  and  would  thus  have  been  entitled,  if  "  dealt  with 
in  manner  provided  by  the  Superannuation  Acb," 
to  a  pension  as  for  twenty-eight  yearR*  service. 
The  sum  actually  allowed  to  him  by  the  Lords  of 
the  Treasury  consisted  of  (a)  the  amount  earned 
by  twenty-three  years*  service ;  (6)  the  amount  due 
in  respect  of  five  years  allowed  under  sect.  4 ;  (e) 
an  amount  equal  to  what  would  have  been  earned 
by    ten    years'    extra    service.    The    whole    was 
582L  13«.  4c2.,  which  is  a  little  less  than  two- thirds 
of  9201.,  which  was  the  amount  of  his  salary  and 
emoluments.    There  was  thus  no  occasion  for  a 
special  minute  to  be  laid  before  Parliament.    So 
far,  little  or  no  question  arose  between  the  parties. 
The  question  between  them  W0«  as  to  the  right  of 
the  Lords  of  the  Treasury  to  apportion  the  annuity 
between  the  rates  and  the  fund  provided  by  Par- 
liament.   The  decision  of  the  question  depended 
on  the  construotion  of  the  lastjparagraph  of  sect. 
36.of  the  Prisons  Act  1877.    The  material  words 
of  the  paragraph  in  question  are  as  follows  :  *'  Any 
annuity  by  way  of  superannuation  allowance  or 
gratuity  granted  under  this  section  shall  be  appor- 
tioned between  the  period  of  service  before  the 
commencement  of  this  Act  and  the  period  of  ser- 
vice aftor  the  commencement  of  this  Act,  and  so 
much  of  such  annuity  or  allowance  as  is  payable 
in  respect  of  service  before  the  commencement  of 
this  Act,  regard  being  had  to  the  amount  of  salary 
then  paid,  but  without  taking  into  account  any 
number  of  years  added  to  the  officer's  service  on 
account  of  abolition  of  office  or  for  facilitating  the 
organisation  of  the  department,  shall  be  paid  bv 
the  prison  authority  of  the  prison  out  of  the  rates. 
The  whole  of  Col.  Golville  s  service,  except  a  few 
months,  was  before  the  commencement    of    the 
Prison  Act  of  1877,  and  the  apportionment  made 
between  the  funds  provided   by  Parliament  and 
the  ratoR  did  not  charge  to  the  ratos  the  amount 
allowed  by  the  Lords  of  the  Treasury  in  excess  of 
the    twenty-eight    years  to  which    Col.  Golville 
would  have  been  entitled  under  the  Superannua- 
tion Act.     For  these  reasons  it  was  contended  that 
the  apportionment  was  valid,  and  in  our  judgment 
that  contention  is  in  accordance  with  the  words  of  the 
two  Acts  and  must  prevail.    The  argument  to  the 
contrary  was,  that  the  last  paragraph  of  the  36th 
section  applied  only  to  the  superannuation  allow- 
ance or  gratuities  referred  to  in  the  first  paragraph 
of  the  section,  and  not  to  allowances  by  way  of 
compensation  referred  to  in  the  second  paragraph ; 
and   Mr.  Wright,  in  his  able  argument  on  the 
subject,  referred  to  several  other  Acts  more  or  less 
analogous,  in  order  to  show  that  there  is  a  dis- 
tinction between  compensation  and  superannuation 
allowance.    The  question  must,  however,  we  think, 
be  decided  by  the  words  of  the  very  provision 
under  consideration,  and  we  are  unable  to  under- 
stand how  it  is  possible  to  read  the  fourth  para- 


graph of  sect.  36  atherwise  than  as  applying  to  all 
the  payments  mentioned  in  the  preceding  para- 
graphs.   It  is  impossible,  without   resorting  to 
constructions  which,  however  ingenious,  appear  to 
us  unnatural  and  far-fetched,  to  suppose  that  the 
words  "but    without   taking   into    account   any 
number  of  years  added  to  the  officer's  service  on 
account  of  abolition  of  office  or  for  facilitating  the 
organisation  of  the  department"  were  not  intended 
to  apply  to  the  payments  sanctioned  by  paragraph 
2.    I  mav  repeat  the  very  words  of  sect,  7  of  the 
Act  of  1859  and  must  refer  to  it,  but  that  section 
is  referred  to  in  paragraph  2  of  sect.  36  of  thn  Act 
of  1877,  and  is  not  referr«Hi  to  in   paragraph  I. 
This  consideration  appears  to  us  oonclusive.    Some 
other  objections  were  taken  to  the  grant  of  the 
pension,  but    they  were  so  slightly   relied  upon 
that  we  do  not  think  it  necessary  to  dtsonss  it  in 
detail.    The  special  case  concludes  by  ankin^  the 
opinion  of  the  court  on  the  question,  whether  the 
defendants  ought  to  discharge  out  of  the  county 
rated  the  portion  of  the  annuity  so  cUarged  on 
them  as  aforesaid.    We  are  of  opinion  that  they 
ought  to  pay  the  whole  of  it. 

Judgment  for  the  Croion. 

Solicitors  for  the  plaintiffs,  The  Solicitor  to  the 
Treasury, 

Solicitors  for  the  defendants,  NlchoUon  and 
Herbert, 
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Thursday,  March  16. 

(Before  Pollock,  B.  and  North,  J.) 

Downing  (app-)  t;.    Sghneideb   and   othbbs 

(resps.).  (a) 

Licensing — Appeal  to  QuaHer  Sessions — Off'lieenee 
^Licensing  Act  1828  (9  Qf^o,  4.  c.  61),  m.  1,  27— 
Wine  and  Beerhouse  Act  1869  (32  <$*  33  Vict.  e.  27). 
«.  S—The  Beer  Dealers'  Retail  Licences  Act  i8o0 
(43  Vict.  «.  6),  s.  1—The  Beer  Dealers'  Retail 
Licences  {Amendment)  Act  1882  (45  ^  46  VicL 
e,  34),  s,  I. 

By  the  Beer  Dealers'  ReiaU  Licences  Ad  1880 
(43  Vict.  e.  .6),  s.  1 :  '*  SeeL  8  of  the  Wine  and 
Beerhouse  Act  1869  is  hereby  repealed t  as  far  as 
ihe  qiAalification  therein  contained  reUUes  M 
grants  of  certificates  for  such  additional  licences 
as  aforesaid,  and  the  licensing  justices  shall  be 
at  tiherfy  either  to  refuse  such  certificates  as 
aforesaid  on  any  grounds  appearing  to  them  in 
the  exercise  of  their  disoretton  suffident,  or  to 
grant  the  same  to  such  persons  cu  they  in  ihe 
execution  of  their  statutory  powers  and  in  the 
exercise  of  their  discretion  deem  fit  and  proper.** 

By  the  Be*tr  Dealers*  Patent  Licences  [Amendment) 
Act  lb82  (46  ^  46  Viet.  c.  34).  #.  1 :  "  NotwUh- 
standing  anything  in  sect.  8  of  the  Wine  and 
Beerhouse  Act  1869,  or  in  any  other  Ant  nauf  in 
force,  the  licensing  justices  shall  be  at  liberty,  in 
their  free  and  unqualified  discretion  either  io 
refuse  a  certifi,eaJte  for  any  licence  for  sale  of  beer 
by  retail  to  be  consumed  off  the  premises  on  any 
grounds  appearing  to  them  svffieient,  or  to  grant 
the  same  to  such  persons  as  they  in  the  execution 
of  their  statutory  powers,  and  in  the  exercise  of 
their  discretion,  deem  fit  and  proper." 

Held,  that  these  statutes  have  not  taken  away  the 
right  of  appeal  to  the  Oourt  of  Quarter  Sessions, 
from  a  refusal  by  the  licensing  justices  to  ren*w 

(a)  Beporled  by  H.  D.  Bohut,  Esq.,  Barriater-M-Law. 
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a  licence  for  the  gale  of  beer  not  to  he  eoneumed 
on  the  premiese. 

Thi  reepODdents  obtained  a  rnle  nisi,  calling;  on 
the  appellant  to  show  cause  why  an  order  of  the 
Goart  of  Quarter  Sessions  for  the  ooanty  of  Lan- 
(«8hire  allowing  an  appeal  from  a  refusal  by  the 
licensing  jnstices  (the  respondents)  to  renew  the 
appellant's  licence  for  the  sale  of  beer  to  be  oon- 
snmed  off  the  premises  should  not  be  set  aside. 

The  material  part  of  the  case  stated  by  the 
chairman  of  the  Court  of  Quarter  Sessions  was  as 
follows : 

1.  The  appellant  is  a  grocer  and  beerseller  at 
Barrow-in-Furness,  in  the  county  of  Lancaster, 
and  the  respondents  are  the  licensing  justices  for 
the  licensing  division  of  Barrow-in-Furness,  in  the 
said  county. 

2.  The  appellant  has  for  several  years  been  the 
holder  of  a  justices'  certificate  and  an  excise 
licence  to  sell  beer  not  to  be  consumed  on  the 
premises. 

3.  Prior  to  the  general  annual  licensing  meeting 
for  the  said  division  held  on  the  4th  Sept.  1882 
the  appellant  paid  to  the  magistrates'  clerk  in  the 
usual  manner  the  fee  for  the  renewal  of  his  certifi- 
cate. 

4.  The  appellant  was  not  required  to  attend, 
and  did  not  attend,  the  said  court  in  person,  and 
no  notice  was  served  on  him  prior  to  the  said 
meeting  that  his  application  would  be  opposed  or 
refused. 

5.  At  the  said  meeting  the  chairman  publicly 
announced  that  applications  for  certificates  to  sell 
beer  not  to  be  consumed  on  the  premises  would  be 
taken  at  the  adjourned  annual  licensing  meeting, 
to  be  held  on  the  29th  Sept.  1882,  bat  the  appel- 
lant never  had  any  intimation  of  such  announce- 
ment. 

6.  The  respondents  held  an  adjourned  meeting 
on  the  29th  Sept.  1882,  but  did  not  require  the 
appellant  to  attend  the  said  adjourned  meeting, 
nor  did  they  give  him  notice  that  his  application 
would  be  opposed  or  refused ;  but  certain  persons, 
desiring  to  oppose  the  application,  did  serve  on 
the  appellant,  eight  dajrs  before  the  said  adjourned 
meeting,  a  notice  requiring  him  to  attend  the  said 
meeting,  and  stating  that  the  application  would  be 
opposed  on  the  grounds  that  no  requirement  for 
Boch  a  licence  existed  in  the  neighbourhood. 

7.  The  appellant  attended  the  said  adjourned 
meeting  with  his  solicitor. 

8.  The  respondents  refused  to  hear  the  said 
persons^  who  desired  to  oppose  the  appellant's 
applioatioa.  The  appellant  tendered  himself  as  a 
witness,  and  he  and  his  solicitor  addressed  the 
respondents  in  support  of  his  application. 

9.  The  respondents  (who  are  personally  well 
acquainted  with  the  dititrict),  without  hearing  any 
evidence,  and  refusing  to  hear  the  evidence  either 
of  the  appellant  himself  or  any  of  bin  witnesses, 
refused  the  certificate  in  the  exercise  of  their  dis- 
cretion, on  its  being  admitted  that  the  defendant 
was  a  grocer. 

10.  The  appellant  appealed  to  the  quarter 
sessions  on  the  following  among  other  grounds,  as 
stated  in  his  notice  of  appeal :  That  notice  in 
writing  of  an  intention  to  oppose  or  object  to  the 
renewal  or  grant  of  the  said  licence  or  certificate 
was  not  duly  served  upon  the  appellant  seven  days 
More  the  commencement  of  the  general  annnal 
licensing   meetinsr.     That   the   justices   did    not 
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require  the  appellant's  attendance.  That  the  re- 
spondents refused  to  renew  or  grant  the  said 
licence  or  certificate  without  receiving  evidence 
on  oath.  That  if  the  respondents  had  the  power 
to  refuse  to  renew  or  grant  the  said  licence 
or  certificate,  such  power  could  only  be  exer- 
cised by  them  in  respect  of  certain  grounds 
personal  to  the  appellant  as  such  applicant; 
and  no  such  grounds  were  stated  or  alleged. 
That  the  renewing  or  granting  of  the  said 
licence  would  have  been  a  convenience  to  the 
public  and  an  accommodation  to  the  neighbour- 
hood, and  that  there  was  no  bufficient  cause  or 
reason  arising  out  of  the  applicant's  character  or 
conduct,  or  any  other  just  and  sufficient  reason 
why  such  licence  or  certificate  should  not  have  been 
renewed  or  granted,  and  that  such  licence  or  cer- 
tificate ought  to  have  been  renewed  or  granted, 
and  ought  not  to  have  been  refused,  and  that  the 
refusal  of  the  respondents  to  renew  or  grant  the 
said  licence  or  certificate  as  aforesaid  was  illegal, 
erroneous,  and  unjust. 

11.  At  the  quarter  sessions  the  respondents 
contended  (1)  that  there  was  no  appeal  from  their 
decision;  (2)  that  they  had  power  to  refuse  the 
certificate  notwithstanding  the  formalities  of  35 
&  86  Yict.  c.  94,  s.  42,  and  37  &  38  Vict.  c.  49.  s. 
26  had  not  been  observed ;  (3)  that  the  notices 
given  by  the  persons  mentioned  in  the  6th  para- 
graph of  this  case,  and  the  attendance  afterwards 
of  the  appellant  in  person  in  court  were  a  sufficient 
compliance  with  the  formalities  directed  by  the 
said  sections,  but  upon  this  point  it  was  contended 
by  the  appellant  that  by  reason  of  not  receiving 
notice  from  the  respondents  requiring  his  attend- 
ance, he  did  not  go  prepared  with  the  evidence  of 
witnesses,  and  such  other  evidence  as  he  would 
otherwise  have  done ;  (4)  that  if  the  said  forma- 
lities had  not  been  sufficiently  observed,  the 
appellant  waived  the  non-observance  of  them  by 
addressing  the  court  in  support  of  his  application ; 
(5)  that  the  quarter  sessions  ought  not  to  allow 
the  appeal  without  hearing  the  case  on  the 
merits. 

12.  The  Court  of  Quarter  Sessions  decided  the 
first  four  points  in  the  appellant's  favour  after 
hearing  the  evidence  tendered  by  the  appellant ; 
and,  having  heard  two  witnesses  for  the  respon- 
dents as  to  the  requirements  of  the  neighbourhood 
and  refused  to  hear  further  evidence  of  the  respon- 
dents to  the  like  effect,  allowed  the  appeal. 

13.  If  the  court  is  of  opinion  that  there  is  no 
appeal  to  the  Court  of  Quarter  Sessions,  then  the 
decision  of  that  court  is  to  be  reversed.  If  there 
is  an  appeal,  and  the  respondents  are  wrong  on 
any  one  of  the  second,  third,  fourth,  or  fifth  con- 
tentions stated  in  the  11th  paragraph,  then  the 
decision  of  the  Court  of  Quarter  Sessions  is  to 
stand. 

By  the  Wine  and  Beerhouse  Act  1869  (32  &  33 
Vict.  c.  27) : 

Sect.  4.  From  and  after  the  fifteenth  of  July,  one 
thonsand  ei^ht  hundred  and  sixty-nine  no  lioenoe  or 
renewal  of  a  licence  for  the  sale  by  retail  of  beer,  oider, 
or  wine,  or  any  of  suoh  articles  under  the  proYisioDB  of 
any  of  the  said  recited  Acts,  shall  (save  as  is  in  this  Act 
otherwise  provided^  be  granted  except  upon  the  pro- 
duction, and  in  pursnanoe  of  the  authority  of  a  certificate 
granted  under  this  Act.  Any  licence  granted  or  renewed 
in  contravention  of  this  enactment  shall  be  void. 

Sect.  8.  All  the  provisions  of  the  said  Act  of  the  ninth 
year  of  the  reign  of  King  George  the  Fourth,  as  to  the 
terms  upon  which,  and  the  manner  in  which,  and  the 
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penons  by  whom  grants  of  lioenoes  are  to  be  made^  by 
the  jnstioea  at  the  said  general  annual  licensing  meeting, 
and  as  to  appeal  from  any  act  of  any  jnatioe  shall,  so  far 
as  may  be,  haye  effect  with  regard  to  grants  of  certificates 
under  this  Act,  subject  to  this  qualification,  that  no 
application  for  a  certificate  under  tnis  Act,  in  respect  of 
a  hoence  to  sell  by  retail,  beer,  cider,  or  wine,  not  to  be 
consumed  on  the  premises,  shall  be  refused  except  upon 
one  or  more  of  the  following  grounds  : 

(1)  That  the  applicant  has  failed  to  produce  satis- 
factory  eridence  of  good  character. 

(2)  That  the  house  or  shop  in  respect  of  which  a 
licence  is  sought,  or  any  adjacent  house  or  shop  owned  or 
occupied  by  the  pers'^n  applying  for  a  licence,  is  of  a 
disorderly  character,  or  frequented  by  thieyes,  prostitutes, 
or  persons  of  bad  character. 

(3)  That  the  applicant,  haying  preyiously  held  a  licence 
for  the  sale  of  wine,  spirits,  beer,  or  cider,  the  eame  has 
been  forfeited  for  his  misconduct,  or  that  he  has,  through 
misconduct,  been  at  any  time  nreyiously  adjudged  dis- 
qualified from  reoeiying  any  sucli  licence,  or  from  selling 
any  of  the  said  articles. 

(4)  That  the  applicant,  or  the  house  in  respect  of  which 
he  applies,  is  not  duly  qualified  as  by  law  is  required. 
Where  an  application  for  any  such  last-mentioned 
certificate  is  refused  on  the  ground  that  the  house  in 
respect  of  which  he  applies  is  not  duly  qualified  as  by 
law  is  required,  the  judges  shall  si^eoify  in  writing  to  the 
applicant  the  grounda  of  their  decision. 

By  9  Geo.  4,  o.  61,  it  is  enacted  : 

Sect.  27  :  That  any  person  who  shall  think  himself 
aggrieyed  by  aoy  act  of  any  justice  done  in  or  con- 
cerning the  execution  of  this  Act  may  appeal  against 
such  act  to  the  next  general  or  quarter  sessions  of 
the  peace  holden  for  the  county  or  place  wherein  the 
cause  of  such  complaint  shall  haye  arisen,  unless  such 
session  shall  be  holden  within  twelye  days  next  after 
such  act  shall  haye  been  done,  and  in  that  case  to  the 
next  subsequent  session  holden  as  aforesaid,  and  not 
afterwards  ;  proyided  that  suoh  person  shall  giye  to 
such  justice  notice  in  writing  of  his  intention  to  appeal, 
and  of  the  cause  and  matter  thereof,  within  fiye  days 
next  after  such  act  shall  haye  been  done,  and  seyen  days 
at  the  least  before  such  session,  and  shall  within  such  fiye 
days  enter  into  a  recognisance  with  two  sufficient 
sureties,  before  a  justice  acting  in  and  for  such  county 
or  place  as  aforesaid,  conditioned  to  appear  at  the  said 
session,  and  to  try  suoh  appeal  and  to  abide  the  judgment 
of  the  court  thereupon,  and  to  pay  such  costs  as  shall  be 
by  the  court  awarded ;  and,  upon  such  notice  being  giyen 
and  such  recognisance  being  entered  into,  the  justice 
before  whom  the  same  shall  be  entered  into  shall  Uberate 
su'^.h  person  if  in  custody  for  any  offence  in  reference  to 
which  the  act  intended  to  be  appealed  against  shall  haye 
been  done ;  and  the  court  at  such  session  Rhall  hear  and  de- 
termine the  matter  of  such  appeal,  and  shall  make  such  order 
therein  with  or  without  costs  as  to  the  said  court  shall 
seem  meet ;  and  in  case  the  act  appealed  against  shall  be 
the  refusal  to  grant  or  to  transfer  any  licence,  and  the 
judgment  und^r  which  suoh  act  was  done  be  reyersed,  it 
shall  be  lawful  for  the  said  court  to  grant  or  to  transfer 
such  licence  in  the  same  manner  as  if  snch  licence  had 
been  panted  at  the  general  annual  licensing  meeting,  or 
haye  been  transferred  at  a  special  session ;  and  the  judg- 
ment of  the  said  court  shall  oe  final  and  conclusiye  to  aiU 
intents  and  purposes  ;  and  in  case  of  the  dismissal  of  such 
appeal  or  the  affirmance  of  the  judgment  on  which  such 
act  was  done,  and  which  was  appealed  a^nst,  the  said 
court  shall  adjudge  and  order  the  said  judgment  to  be 
carried  into  execution,  and  costs  awarded  to  be  paid,  and 
shaU,  if  neoessarjir,  issue  process  for  enforcing  such  order, 
proyided  that  no  justice  shall  act  in  the  hearing  or  determi- 
nation of  any  appeal  to  the  general  or  quarter  sessions  as 
aforesaid  from  any  act  done  by  him  in  or  concerning  the 
execution  of  this  Act ;  proyided  also  that  when  any  cause 
of  complaint  shall  haye  arisen  within  any  liberty,  county 
of  a  city,  county  of  a  town,  city  or  town  corporate,  it  shall 
be  lawful  for  the  person  who  shall  think  himself  so  aa 
aforesaid  aggrieyed.  to  appeal  against  any  such  act  as 
aforesaid,  if  he  shall  think  fit,  to  the  quarter  sessions  of 
the  coqni7  within  or  adjoining  to  which  such  liberty  or 
place  shi^  be^  situate,  subject  to  all  the  proyisiona  here- 
inbefore contained. 

A.  L,  Smith  {Hannen  with  bim)  abowed  caase.— 


It  18  a  mistake  to  suppose  that  the  Act  of  1882 
tcikes  away  the  ri^ht  of  appeal  from  the  lioensing 
jastioes  to  the  Goart  of  Quarter  tiessions,  which 
has  existed  ever  si  ace  the  year  1828,  when  by 
9  Greo.  4,  61,  s.  27,  an  appeal  is  given  to  any  per- 
son who  thinks  himself  aggrieved  by  any  act  of 
the  licensing  jastioes.  The  effect  of  sect.  1  of  the 
Act  of  1882  18  to  extend  the  discretionary  power 
of  the  justices  in  refusing  licences  for  the  sale  of 
beer  to  be  consumed  off  the  premises  beyond  the 
erounds  stated  in  32  &  33  Yict..  c.  27,  8.  8,  sub-ss 
1,  2,  3,  and  4.  Of  course  the  justices  must  exer" 
cise  a  judicial  discretion.  I  submit  that  this  rule 
should  be  discharged.    He  cited 

Jarmian  v.  Chatterton^  20  Ch,  Div.  498 ; 
Beg.  y.  Kay,  10  Q.  B.  Div.  213. 

Poland  and  Shee  in  support  of  the  rule. — The 
first  section  of  the  Act  of  1882  gives  an  absolute 
discretion,  and  takes  away  all  right  of  appeal.  The 
words  of  the  section  are  as  wide  as  possible,  and 
they  must  have  some  meaning.  The  intention  of 
the  Legislature  was  to  place  an  absolute  power  in 
the  licensing  jubtices  to  refuse  the  licence.  The 
tendency  of  all  recent  legislation  on  this  matter 
has  been  in  that  direction. 

Pollock,  B. — This  case  has  raised  some  ques- 
tions of  very  general  importance,  but  we  shall 
abstain  from  expressing  our  opinion  except  upon 
the  two  points  necessary  for  the  determination  of 
the  case,  and  those  two  points  are — first,  whether 
the  Court  of  Quarter  Sessions  had  jurisdiction  to 
entertain  the  appeal  from  the  licensing  justices; 
and  secondly,  if  they  have  jurisdiction,  whether 
they  have  properly  heard  the  appeal  on  its  merits. 
The  first  question  depends  upon  the  constraction 
of  several  statutes,  the  first  of  which  is  9  Greo.  4, 
0.  61,  passed  in  the  year  1828.  By  the  27th 
section  of  that  statute  an  appeal  to  the  Coart  of 
Quarter  Sessions  is  given  to  any  person  who 
thinks  himself  sggriev^  by  any  act  of  any  jastice 
done  in  or  concerning  the  execution  of  the  Act» 
and  BO  the  law  remains  to  the  present  day,  so  far 
as  regards  those  cases  to  which  that  Act  applies. 
In  the  year  1869  the  Wine  and  Beerboase  Act 
was  passed  (32  &  33  Yict.  c.  27),  and  by  the  4th 
section  it  is  provided  that  no  licence  or  renewal  of 
a  licence  for  the  sale  by  retail  of  beer,  cider,  or 
wine,  or  any  of  such  articles,  under  the  provisions 
of  any  of  the  recited  Acts,  shall  (save  as  is  in  the 
Act  otherwise  provided)  be  granted,  except  upon 
the  production  and  in  pursuance  of  the  authority 
of  a  certificate  granted  under  the  Act.  The  8th 
section  of  that  Act  provides  that  the  provisions  of 
9  Geo.  4,  c.  61,  as  to  appeal,  are  to  apply  to  licences 
granted  under  the  Act  of  1869 ;  and  the  same 
section  goes  on  to  say  that  no  application  for  a 
certificate  in  respect  of  a  licence  to  sell  by  retail 
beer,  cider,  or  wine  not  to  be  consumed  on  the 
premises  shall  be  refused,  except  npon  one  or  more 
of  the  grounds  stated  in  the  four  sub-sections  to 
that  section.  By  the  Beer  Dealers'  Betail  Lioenoes 
Aot  1880  (43  Yict.  c.  6),  some  of  these  restriotiona 
on  the  discretion  of  the  licensing  justices  were 
removed,  and  by  the  Beer  Dealers'  Betail 
Licences  (Amendment)  Act  1882  (45  &  46Yiot. 
c.  34)  a  free  and  unqualified  discretion  was  given 
to  the  justices  either  to  refuse  a  certificate  for  any 
licence  for  the  sale  of  beer  by  retail  to  be  oon« 
sumed  off  the  premises,  on  any  grounds  appearing 
to  them  sufficient,  or  to  grant  a  certificate  to  saon 
persons  as  they,  in  the  execution  of  their  statutory 
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powers,  aod  in  the  exercise  of  their  discretion, 
deem  fit  and  proper.  It  is  contended  that  by 
sect.  1  of  that  Act  the  ri^ht  of  appeal  is  also  taken 
away,  and  the  words  of  the  section  would  seem  to 
justify  the  observation  ;  but  I  think  they  were 
used  because,  when  the  Bill  was  drafted,  it  was 
known  that  the  intention  was  to  do  away  with  the 
restrictions  that  existed  before  the  Act,  on  the 
discreiion  of  the  justices  to  refuse  an  off  licence. 
I  do  not  think  the  right  of  appeal  that  always 
existed  was  intended  to  be  taken  away  or  dealt  with 
ill  any  way.  If  tliat  had  been  the  intention  I 
think  that  clear  and  explicit  words  would  have 
been  nsed.  I  think,  therefore,  there  was  a  right 
of  appeal,  and  I  also  think  the  Court  of  Quarter 
SesiiioDB  heard  the  appeal  on  its  merits.  That  is 
the  only  decision  we  need  give. 

North,  J. — I  am  of  the  same  opinion.  The  only 
question  in  the  present  cane  is  whether  the  Act  of 
1882  (45  <&  46  Vict.  c.  34)  takes  away  the  right  of 
appeal  to  the  Court  of  Quarter  Sessions,  which 
there  clearly  has  been  since  the  Act  of  9  Geo.  4, 
c,  (>1,  and  I  do  not  think  there  are  any  words 
which  do  so.  No  doubt  the  Act  of  1882  gives  the 
licensing  justices  a  larger  discretion  than  they 
possessed  before,  bnt  I  see  nothing  which  says 
that  discretion  is  free  from  appeal.  I  think  it  is 
also  clear  that  the  conrt  must  adjudicate  on  the 
matter,  and  hear  the  case  on  the  merits,  and  in 
this  caiic  I  think  the  court  did.  Therefore  the 
rale  must  be  discharged. 

Btde  discharged  with  costs. 

Solicitors  for  the  appellant,  Tyas  and  Hunting' 
ton,  agents  for  Thompson,  Barrow. 

Solicitors  for  the  respondent,  Parkers,  agents 
for  Major,  Barrow. 

Nov.  29  and  Deo,  20, 1882. 

(Before  Field  and  Williams,  JJ.) 

HnrsT  AVB  othebs  (pets.)  v,  Armitaoe  (resp.).  (a) 

Municipal  election — NomincUio^^  paper — Situation 
of  property  in  respect  of  which  nominating 
burgess  is  enrolled  on  hurgess-roU — Munidfal 
Elections  Act  1875  (38  ^  89  Vict,  c.  40),  s,  I, 
sub'Sect,  2,  and  sehed,  l,form  2. 

The  Municipal  Elections  Act  1875  (88  ^  39  Vict, 
e.  40),  s,  1,  suh'Sect.  2,  entucts  thcU  at  aU  mwni- 
wpal  elections  of  councillors  *'  the  nomination 
paper  ....  shall  be  in  the  form  No.  2  set  forth 
in  the  first  schedule  to  this  Act,  or  to  the  like 
effect." 

Hdd,  that  these  words  are  imperaiive,  and  not 
directory  only, 

A  footnote  to  form  No.  2  of  the  first  schedule  to  the 
Act  directs  "  the  situation  of  the  property  in 
respect  of  which  the  burgass  subscribing  is  en- 
rsUed  on  the  burgess'roll  **  to  be  placed  after  his 
signature  to  the  nomination  paper. 

Where  a  burgess  subscribing  a  noiainaiion  paper 
placed  after  his  signature  "6,  Btlle  Vue  GrescerU" 
that  being  the  place  where  he  was  living,  while 
his  qualification  on  the  burgess-roll  was  *"*  houses 
in  succession,  6,  BvUe  F-ue  Orescent  and  Linden 
Terrace:'* 

Held,  that  the  nomination  paper  was  not  in  the 
form  set  forth  in  the  schedule  to  the  Act,  or  to  the 
like  effect,  and  was  therefore  invalid. 

This  was  a  special  case  stated  for  the  opinion  of 
(a)  Bepcnrted  by  J.  Suith,  Esq.,  BarriBter-at-Law 


the  court  pursuant  to  an  order  of  Williams,  J. 
of  Dec.  20,  1881,  made  in  a  petition  presented  by 
John  Henry,  Thomas  Bay,  James  Paxton.  and 
John  Thomas  Brignall,  under  the  Municipal 
Elections  Acts  1872  and  1875,  praying  that  the 
election  of  the  respondent  John  Armitage,  for  the 
Pallion  Ward,  in  the  boroufl[h  of  Sunderland, 
holden  un  Nov.  1,  1881,  might  be  declared  void. 

The  special  case  was  as  follows  : 

1.  The  borough  of  Sunderland,  in  the  county 
of  Durham,  is  divided  into  nine  wards,  one  of 
which  is  called  Pallion  Ward,  and  the  election  of 
a  councillor  for  the  Raid  ward  was  appointed  to  be 
hoUieu  on  the  Ist  Nov.  in  the  year  of  our  Lord, 
1881.  William  Moore  Skinner,  ot  16,  Belle  Vue 
OreMcent,  Sunderland,  a  solicitor,  and  John 
Armitaoe,  of  Pallion  Farm,  Sunderland,  were 
respectively  candidates  for  the  office  of  councillor 
for  the  said  ward,  aud  the  said  John  Armitage 
has  been  declared  to  be  duly  elected  in  the  manner 
hereinafter  appearing. 

2.  The  said  William  Moore  Skinner,  and  the 
said  John  Armitage  were  the  only  persons  nomi- 
nated, as  hereinafter  appears,  as  candidates  at  the 
said  election  for  the  said  ward. 

3.  On  the  22nd  Oct.  1881,  both  the  nomi- 
nation papers  hereinafter  set  out  and  marked 
respectively  **  A."  and  *'  B."  in  the  schedule 
hereto,  were  delivered  to  the  town  clerk  of  the 
said  borongh  at  thirteen  minutes  before  five  o'clock 
in  the  afternoon,  being  at  least  seven  days  before 
the  day  of  election,  and  the  said  town  clerk 
immediately  after  the  receipt  of  the  said  nomi- 
nation papers,  gave  notice  to  the  said  William 
M(.)ore  bkinner  that  he  had  been  nominated  as  a 
candidate  for  such  election  as  aforesaid. 

4.  The  following  is  a  copy  of  the  first  of  the 
said  nomination  papers  delivered  as  aforesaid, 
which  is  annexed  to  this  case,  and  marked  *'  A." 
in  the  schedule  hereto : 

Nomination  Paper— Bobough  of  SiTNDSBiiAND. 

Election  of  oounoiUor  for  Pallion  Ward,  in  the  said 
boroagh,  to  be  held  on  the  let  day  of  November, 
1881. 

We,  the  undersigned,  being  respeotively  enrolled 
burgesses  for  Pallion  wara,  in  the  said  borongh,  hereby 
nominate  the  following  person  as  a  oandidate  at  the  Bald 
election: 


Surname 

Otlier  Karnes 

Abode 

No.  16,  Belle  Vue  Creeoent, 
Tuiiatall-lane 

Description 

Skinner 

Wm.  Moore 

Solicitor 

638.  1.  John  Tonng,  of  *  6,  Belle  Yne  Crescent. 

(Signed)  Beg.  No.  638. 

2.  William  Cuggy,  of  *  No.  25,  Potts  Street. 

241. 
We,    the   nndersigned,    being    respectively  enrolled 
burgesses  for  the  said  ward,  do  hereby  aeaent  to  the 
nomination  of  the  above  person  as  a  oandidate  at  the 
said  election. 

second 
Dated  this  twenty-3irth  day  of  October  1881. 
(Signed) 

1.  George  Bobson  Wayman,  of  *  8,  Belle  Yne  Bead. 

Beg.  No.  649. 

2.  Thomas  J.  Baker,  of  •  15  Belle  Vue  Boad. 

Beg.  No.  646. 

3.  David  Hastings,  of*  Holmlands. 

Beg.  No.  652. 

4.  Joseph  Simpson,  of  *  25,  Hume  Street. 

No.  317. 

5.  Tliomas   Harbottle,  of*  17,  Hnme  Street. 

No.  311. 

6.  John  Thomas  Brignall,  of  *  Willow  Pond  Torr.*ce. 

No.  291. 


180 


MAGISTKATES'  CASES. 


Q.B.  Div.] 


Hbnbt  and  0THBB8  (pets.)  V.  Arhitaoe  (reap.). 


[Q.B.  DiT. 


7.  G.  MoHeniy,  of  *  21,  Washington  Street. 

No.  190. 

8.  James  Stephenson,  of  *  25,  Bell  Street. 

No.  153. 

*  The  number  on  the  Bnrgees  Boll  of  the  burgess 
•abscribing,  with  the  situation  of  the  property  in  respect 
of  which  he  is  enrolled  on  the  Bnrgess  Boll. 

N.B. — Only  one  person  mnst  be  nominated  by  this 
paper. 

5.  The  nomination  paper  set  oat  in  the  last 
preceding  para^rraph  of  this  case,  and  marked 
*'A."  in  the  schedule  hereto  was,  immediately 
after  the  receipt  thereof,  indorsed  as  follows  : 

Deliyered  by  Mr.  Skinner,  the  oandidate,  at  4.47  this 
Saturday  the  22nd  Oct.  1881.  Notice  of  nomination 
giyen  him  at  same  time. — F.  M.  6.  Objections  bv  Mr.  John 
Armitage,  annexed,  allowed.  Wm.  Wilson,  Mayor,  24th 
Oct.  1881. 

The  said  initials  "  F.  M.  B."  are  the  inicials  of 
Francis  Marshall  Bowey,  the  deputy  town  clerk, 
who  WAS  acting  as  town  clerk  on  the  said  22nd 
day  of  Oct.  1881. 

6.  The  following  is  a  copy  of  the  second  of  the 
said  nomination  papers,  delivered  as  aforesaid, 
which  is  annexed  to  this  case,  and  marked  "  B."  in 
the  schedule  hereto : 

NOKINATION  PaPEB— BoaOUOH  OF  SUKDBBLAKD. 

Election  of  conndllor  for  Pallion  Ward,  in  the  said 
borongh,  to  be  held  on  the  first  day  of  Noyember  1881. 

We,  the  undersigned,  beinff  respectively  enrolled 
bnr^ses  for  Pallion  Ward,  in  uie  said  borongh,  hereby 
nominate  the  following  person  as  a  candidate  at  the  said 
election : 


Samame 

Other  Names 

Abode 

Deecription 

Skioner 

William  Moore 

Belle  Vne  Orescent 

SoUdtor 

1 9iVn«H^  i  1-  Thomas  Bay,  of  •  25  St.  Luke's  Boad. 
K  aignea;  ^^  j^j^  j^^^^^  ^^  »  ^^  g^^  Uk^'^  Bead. 

We,   the    undersigned,  being    respectiyely   enrolled 
bnrsressoe  for  the  said  ward,  do  hereby  assent  to  the 
nomination  of  the  above  person  as  a  candidate  at  the 
said  election. 
Dated  this  day  of  188 

(Signed), 
210  1.  Wm.  B.  Bobson,  of  •  52,  53  Washington  Street 
178  2.  John  Lauderdale,  of  *  2  Washington  Street. 
50  3.  George  Wate,  of  *  No.  1  East  Moor  Boad. 
189  4.  John  Mitchell,  of  •  20  Washington  Street. 
277  5.  John  Henry,  of  •  No.  1  North  Rutland  Street. 
24  4S  24  6.  James  Bambridge,  of  •  No.  14  St.  Luke's  Boad. 

319  7.  Henry  Biddell,  of  *  No.  27  Hume  Street. 
SK  315  8.  James  Faxton,  of  *  2\\  Hume  Street. 

*  The  number  on  the  Bnrgess  Boll  of  the  burgess 
subscribing,  with  the  situation  of  the  property  in  respect 
of  which  he  is  enrolled  on  the  Burgess  Boll. 
N.B. — Only  one  person  must  be  nominated  by  this  paper. 

7.  The  nomiDation  paper  set  outiin  the  last  pre- 
ceding paragraph  of  this  case,  and  marked  "  B." 
in  the  schedate  hereto,  was,  immediately  after  the 
receipt  thereof,  indorsed  as  follows : 

Delivered  by  Mr.  William  Moore  Skinner,  the  candi- 
date, at  4.47  this  Saturday,  the  22nd  October  1881. 
Notice  of  nomination  given  hun  at  same  time. — F.  M.  B. 

Objections  by  Mr.  John  Armitage,  annexed,  allowed. 

Wm .  Wilson,  Mayor. 

24th  October  1881. 

The  said  initials,  "  F.  M.  B."  aforesaid,  are  the 
initials  of  Francis  Marshall  Bowey,  the  depaty 
town  clerk,  who  was  acting  as  town  clerk  on  the 
said  22Dd  day  of  October  1881. 

8.  On  the  24th  Oct.  1881,  William  Wilson, 
Esq  aire,  the  mayor  of  the  said  borough,  attended 
at  the  Town  Hall  in  the  said  borough,  between 
the  hours  of  two  and  four  in  the  afternoon,  for  the 
purpose  of  deciding  on  the  validity  of  objections 
to  nominabioD  papers,  and  the  said  John  Armitage, 


on  the  said  24th  day  of  October,  objected  in 
writing  to  the  first  of  the  said  nomination  papers. 
The  following  is  a  copy  of  the  objection  to  the 
first  of  the  said  nomination  papers,  marked  "  A.*' 
in  the  schedule  hereto,  which  first  objection  paper 
is  annexed  to  this  case,  and  marked  "  0."  in  the 
schedule  hereto : 

BOBOTTOH  or    SUNDBBLAim. 

Election  of  councillor  for  Pallion  Ward,  in  the  said 
borough,  appointed  to  be  held  on  the  first  day  of 
November  1881. 

I,  the  undersigned,  being  duly  entitled  to  attend  the 
proceedings  for  nomination  of  candidates  at  this  election, 
do  object,  for  the  reasons  hereunder  mentioned,  to  the 
nomination  paper  of  William  Moore  Skinner  (proposer, 
John  Younff ;  seconder,  William  Guggy). 

Dated  this  twenty-fourth  day  of  November  (a)  1881. 

Name— John  AjtmTAox. 
Address— Pallion  Farm. 
To  the  Mayor, 

My  reasons  for  objecting  to  such  nomination  paper 
are — ^that  section  1,  sub-section  2,  and  Schedule  1,  Fonn 
2.  cf  88  &  d9  Victoria,  chapter  40,  have  not  been  oora. 
plied  with,  inasmuch  as  (1)  the  nomination  paper  does 
not  state  the  surname  and  other  names  of  the  person 
nominated,  as  required  by  the  said  section  1,  sub-section 
2  of  the  said  Act ;  and  also,  inasmuch  as  (2)  the  aitna- 
tion  of  the  property  in  respect  of  which  John  Yoimg, 
the  proposer  in  the  said  nomination  paper,  is  enrolled  on 
the  burgess  roll  has  not  been  set  out  in  the  said  nomi- 
nation paper,  as  required  by  the  note  to  Schedule  1,  Form 
2  of  the  above  Act. 

{Mather  v.  Broton,  45  L.  J.  547.) 

I  allow  the  above  objections. 

Wx.  WiiiSON,  Mayor. 

24th  October  1881. 

9.  At  the  same  time  and  place  the  said  John 
Armitage  objected  in  writing  to  the  said  second 
of  the  said  nomination  papers  marked  <*  B  "  in  the 
schedule  hereto.  The  following  is  a  copy  of  the 
objection  to  the  second  of  the  said  nomination 
papers  marked  "  B  "  in  the  schedule  hereto,  which 
second  objection  paper  is  annexed  to  this  case,  and 
marked  "  D."  in  the  schedule  hereto  : 

BOBOUOH  OT  SUNDBBLAND. 

Election  of  councillor  for  Pallion  Ward,  in  the  aaid 
borough,  appointed  to  be  held  on  the  first  day  of 
November,  1881. 

I,  the  undersigned,  being  duly  entitled  to  attend  the 

Sroceedings  for  nomination  of  candidates  at  this  eleotion, 
o  object  for  the  reasons  hereunder  mentioned  to  the 
nomination  paper  of  William  Moore  Skinner  (propoeer, 
Thomas  Bay ;  seconder,  John  Lynn). 
Dated  this  twenty-fourth  day  of  October  1881. 

Name— John  Abiotags. 
Address — Pallion  Farm. 
To  the  Mayor, 

My  reasons  for  objecting  to  such  nomination  paper 
are,  that  section  1,  sub-section  2.  and  Schedule  l.I'brm  2 
of  88  &  38  Victoria,  chapter  40^  nave  not  been  complied 
with,  inasmuch  as  (1)  the  nomination  paper  is  not  oiated 
as  required  b^  Schedule  1,  Form  2  of  the  said  Act,  aod 
(2)  the  situation  of  the  property  in  respect  of  which  John 
Lynn,  the  seconder  of  the  said  nomination  paper,  ia 
enrolled  on  the  burgess-roll,  has  not  been  set  out  in  the 
nomination  paper  as  required  by  the  note  to  Schedule  1, 
Form  2,  of  tne  said  Act. 

{Mather  v.  Brown,  45  L.  J.  547.) 
I  allow  the  above  objections. 

Wk  .  Wilson,  Mayor. 
24th  Oct.  1881. 

10.  The  said  William  Moore  Skinner  is  a  soli- 
citor, in  practice  in  Sunderland. 

The  following  is  a  copy  of  the  entry  of  the  name 

and  qualification  of  John  Young  aforesaid,  in  the 

burgess-roll : 

638— Young,  John,  6,  Belle  Yue  Crescent,  houses  in 
succession,  6,  Belle  vue  Crescent,  and  Linden  Terrace. 

(a)  8xc. 
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The  Mid  John  Young  had  oooopied  the  said 
premises  in  succession,  and  the  said  John  Young 
was,  at  the  time  when  the  said  nomination  paper 
wsfi  signed,  and  had  been  ever  since  December 
1880,  in  actual  occupation  .of  and  rated  for  the 
premises,  6,  Belle  Yae-creecent,  aforesaid. 

11.  The  following  is  a  copy  of  the  entry  of  the 
name  and  qualification  of  John  Lynn  afoiesaid  in 
the  burgess -roll  : 

21 — Ljim,  John,  Mankwearmonth,  workshops  in  snc- 
OQuion,  Saint  Luke's  Boad  and  Bopeiy  Boad. 

The  said  John  Lynn  had  occupied  the  said 
premises  in  succession,  and  at  the  time  when  the 
said  nomination  paper  was  signed,  the  said  John 
Lynn  was  and  had  been  ever  since  Dec.  1880,  in 
actual  occupation  of  and  rated  for  the  premises 
in  St.  LukeVroad  aforesaid. 

12.  The  said  William  Wilson,  Esq.,  the  mayor 
of  the  said  borough,  allowed  the  said  objections  of 
the  said  John  Armitage  to  both  of  the  said  nomi- 
Datioo  papers,  and  the  said  John  Armitage  was 
declared  duly  elected  as  councillor  for  the  said 
Rdlion  Ward,  as  being,  according  to  the  decision 
of  the  said  William  Wilson,  the  only  candidate 
duly  nominated  for  the  said  ward. 

13.  The  petitioners  thereupon  in  due  course 
daly  petitioned  against  the  said  return,  praying 
that  it  might  be  determined  that  the  said  John 
Armitage  was  not  duly  elected,  and  that  the  said 
election  of  the  said  John  Armitage  was  void. 

A  copy  of  the  said  petition  is  annexed  to  this 
case  and  marked  "E. 

14.  A  copy  of  the  burgess-roll  of  the  said  Pallion 
Ward  of  the  said  borough  of  Sunderland,  for  the 
year  1881-1882,  as  finally  settled  in  the  month  of 
Oct  1881,  is  to  be  taken  as  part  of  this  case,  and 
is  marked  "  F." 

The  question  for  the  consideration  of  the  court 
is— 

Whether  the  mayor  was  right  in  the  circum- 
stances above-mentioned  in  deciding  that  the 
said  William  Moore  Skinner  was  not  duly  nomi- 
nated. 

If  the  decision  of  the  said  mayor  was  wrong, 
the  election  of  the  said  John  Armitage  is  to  I& 
declared  void. 

If  the  decision  of  the  said  mayor  was  right,  this 
petition  is  to  be  dismissed,  and  the  court  may 
make  such  further  order  as  to  ihem  shall  seem 
meet 

The  2nd  sub-section  of  the  Mnnicipal  Elections 
Act  1875  (38  &  39  Vict  c.  40),  s.  1,  is  as  follows  : 

(2)  At  any  such  election  every  candidate  shall  be 
oominated  in  writing ;  the  writing  shall  be  snbscribedby 
two  enrolled  bnrgeeses  of  snoh  boioagh  or  ward  as  pro- 
poser and  seoonctor,  and  by  eight  other  enrolled  burgesses 
of  sneh  borough  or  ward  as  assenting  to  the  nomination. 
Each  candidate  shall  be  nominated  by  a  separate  nomina- 
tiaa  paper,  but  the  same  burgesses,  or  any  of  them,  may 
mbflQribe  as  many  nomination  papers  as  there  are 
UMancies  to  be  filled,  but  no  more.  Erery  person  nomi- 
nated shall  be  enrolled  on  the  burgess  roll  of  the  borough, 
or  a  person  whose  name  is  inserted  in  the  separate  Ust  at 
ths  imd  of  the  burgess-roU,  as  prorided  by  section  three 
of  the  Act  thirty-two  and  thir^-three  Victoria,  chapter 
ttty-fiTC,  and  shall  be  otherwise  qualified  to  be  elected. 
The  nraunation  paper  shall  state  the  surname  and  other 
Bsmes  of  the  person  nominated,  with  his  place  of  abode 
and  description,  and  shall  be  in  the  form  No.  2  set  forth 
ia  the  first  schedule  to  this  Act,  or  to  the  like  effect. 
And  the  town  derk  shall  proYide  nomination  papers,  and 
dttQ  supply  any  enrolled  burgess  with  as  many  nomina- 
tion  papers  as  may  be  requirea,  and  shall,  at  the  request 
^  any  such  person,  fill  up  a  nomination  paper  in  the 
Bsoaer  piescribed  by  this  Act. 


And  Form  No.  2  of  the  First  Schedule  is : 

NOHINATION  PAFBB. 

Borough  of  .    Election  of  Counoillors,  Auditors, 

or  Assessors  for  Ward,  in  the  said  Borough,  to 

be  held  on  tiie  day  of  18    . 

We,  tJie  undersigned,  being  respeotiyely  enrolled  bur- 

S esses,  herebjr  nominate  the  following  person  as  a  candi- 
ate  at  the  said  election : 


Samame. 


Other  names.    ! 


Abode. 


Description. 


(Signed)  A.  B.,  of  • 
C.  D.,  of  • 
We,  the  undersigned,  beincr  respeotiyely  enrolled  bur- 
gesses, do  hereby  assent  to  uie  nomination  of  the  aboTe 
person  as  a  candidate  at  the  said  election. 
Dated  this  day  of  18    . 

(Signed)  E.  F.,of» 
G.  H.,of» 
I.  J.,  of  • 
K.  L.,  of  • 
M.  N.,  of  • 
O.  P..  of  • 
Q.  E.,  of  • 
S.  T.,  of  • 
*  The  number  on  the  burgess-roll  of  the  burgess  sub- 
scribing with  the  situation  of  the  property  in  respect  of 
which  he  is  enrolled  on  the  burgess-roll. 

MacOlymant  for  the  petitioners. — T\\e  objections 
to  these  nomination  papers  ought    not    to  have 
been  allowed.    This  snb-section  (38  &  39  Vict.  c. 
40,  8.  1,  snb-sect.  2)  is  directory  only,  and  not 
strictly  imperative.    To  decide  whether  a  statnte 
is  directory  or  otherwise  it  is  necessary  to  look 
at  the  intention  of  the  Legislature  :  (Beg.  r,  JJhe 
Mayor  of  BoGhester  7  E.  &  B.  910.)    The  inten- 
tion of  the  Legislature  here  was  to  secure  the 
identification  of    the  subscribing  burgess.    This 
is  sufficiently  done  in  the  nommation  papers  in 
question.     When  this  object    has  been   secured 
the  section  is  for  the  rest  merely  directory.    This 
is  the  roUio  decidendi  of  Be§*  y.  Bradley  (3  E.  &  £. 
634)  and  Mather  v.  Broum  (34  L.  T.  Bep.  N.  S. 
869 ;  L.  B«p.  1  G.  P.  659),  in  the  former  of  which  it 
was  decided  that  the  Ohristian  name  of  William 
was    sufficiently    set    out    by    its   contraction 
Wm.,  inasmuch  as  it   was   a  contraction  ordi- 
narily   written     for     William;     while     in    the 
latter    it   was    held    that    a    representation    of 
a  Christian    name    by    its    initial    was   a   fatal 
misnomer.    In  8oper  y.  The  Mayor  of  Boeing* 
etoke  (36  L.  T.  Bep.  N.  S.  468 ;  L.  Bep.  2  G.  P. 
Diy.  440)    Denman,    J.    says:  "All  that   is  re- 
()uired  by  the  Aet  is  that  the  person  should  be 
identified,  which  is  to  be  done  by  his  name,  his 
number  upon  the  burgess  roll,  and  the  situation 
of  the  property  in  respect  of  which  he  is  enrolled, 
bein^  set  out,    and  the  property  being  described 
as  situate  in  H.   Street,  which  was  the  former 
name  of  W.  Street,  in  which   the  property  waa 
situate,     the    misdescription     was    held     to    be 
immaterial.      In    Oothard   y.    Olarke  (42  L.  T. 
Bep.  N.  S.  776 ;  6  0.  P.  Diy.  253)  the  number  of 
one  of  the  nominators  on  the  burgess-roll  was 
wrongly  given,  and  that  objection  was  held  to  \m 
valid,  inasmuch  as  the  mistake    prevented    the 
identification  of  the  nominator.    In   this  case  it 
was   possible  to   refer    to  the  burgess- roll ;  the 
identification  of    the    burgess    subscribing    was 
complete,  and  the  omission  of  his  former  residence 
immaterial,  and  there  is,  therefore,  no  substantial 
ground  for  holding  that  the  nomination  paper  is 
insufficient. 
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Ath&rley  Jones  for  the  respoDdent. — Iq  Soper 
y.  Tke  Mayor  of  Basingstoke  {uhi  aup.)  the  special 
case  stated  that  H.  Street  was  the  name  by 
which  the  street  in  question  was  generally  known, 
its  name  having  been  very  recently  changed, 
and  that  no  one  could  be  misled  by  its 
being  called  H.  Street;  and  the  decision  of  the 
court  was  based  on  the  fact  that  "  the  description 
H.  Street  was  true  in  every  material  sense."  The 
case  of  Cla/rke  v.  Gothard  (ubi  evp.)  shows  the 
strictness  with  which  the  requirements  of  this 
section  must  be  observed.  Lopes,  J.  in  that  case 
actually  supposed  a  case  such  as  the  present  in 
support  of  his  judgment.  "  Again,*'  he  asks, 
"  if  the  insertion  of  the  number  on  the  burgess- 
roll  of  the  burgess  subscribing  may  be  dispenped 
with,  why  may  not  "  the  situation  of  the  property 
in  respect  of  which  he  is  enrolled  on  the  burgess- 
roll  be  omitted,  and  his  mere  ordinary  signature 
be  sufficient  P "  Here  "  the  situation  of  the 
property,  in  respect  of  which  the  sabscribing 
burgess  is  enrolled"  is  not  set  oat.  The  Act, 
therefore,  is  not  complied  with,  and  the  omission 
is  fatal. 

MacOlymont  in  reply. 

Field,  J. — This  is  a  question  which  arises  under 
the  2nd  sub-section  of  the  1st  section  of  the 
Municipal  Elections  Act  1875  (38  &  39  Vict, 
c.  40).  That  Act  followed  the  Ballot  Act  of  1872 
(35  &  36  Vict.  0.  33)  in  making  a  nomination 
necessary,  and  this  special  case  is  stated  by  order 
of  my  learned   brother  Williams  on  a  petition 

graying  this  court  to  set  aside  a  decision  of  the 
[ayor  of  Sunderland,  allowing  objections  to  the 
validity  of  two  nomination  papers,  and  pronounc- 
ing tkem  insufficient  to  meet  the  requirements  of 
the  statute.  The  principal  section  in  this  case  is 
the  1st  section  of  the  Act  of  1875.  This  provides 
a  scheme  for  the  nomination  and  election  of 
members  of  town  councils.  The  scheme  is  that 
in  the  first  place  nine  days  before  the  election 
the  town  clerk  must  issue  notices  in  the  form 
No.  1  set  forth  in  the  first  schedule  to  the  Act. 
Then  nomination  papers  in  writing  must  be 
delivered  to  the  town  clerk  by  a  particular  day, 
subscribed  by  two  enrolled  burgesses  as  proposer 
and  seconder,  and  by  eight  otners  as  assentors, 
and  the  nomination  paper  must  contain  the  sur- 
name and  other  names  of  the  candidate,  with  his 
place  of  abode  and  description,  and  is  to  be  in  a 
form  given  in  the  schedule  to  the  Act.  Now,  in 
the  presenc  case  the  objection  raised  is,  that  the 
nomination  paper  does  not  state  the  situation  of 
the  property,  in  respect  of  which  the  burgess 
subscribing  the  paper,  as  proposer,  is  entered 
on  the  burgess-roll  and  entitled  to  propose  a 
candidate.  It  becomes  necessary,  therefore,  to 
examine  the  exact  words  of  the  section.  The  im- 
portant words  are  these:  "The  nomination  paper 
shall  state  the  surname  and  oth(*r  names  of  the 
person  nominated,  with  his  place  of  abode  and 
description,  and  shall  be  in  the  form  No.  2  set 
forth  in  the  first  schedule  to  this  Act,  or  to  the 
like  effect."  Now,  there  cannot  be  stronger  words 
than  the  words  '*  shall  be."  Then  form  No  2  in 
the  schedule  places  the  initials  A.  B.  and  C.  D. 
and  the  rest  to  represent  the  signatures  of  the 
proposer  and  seconder,  and  eight  apsentors,  and 
after  each  A.  B.  and  G.  D.  is  placed  the  word 
'*  of,"  and  opposite  each  set  of  initials,  and  after 
the  woid  "of"  is  an  asterisk  referring  to  a  note 


below  at  the  end  of   the  form,   which  is  "the 
number  on  the  burgess  roll  of  the  burgess  sub- 
scribing, with  the  situation  of  the  property,  in 
respect  of  which  h<«  is  enrolled  on  the  burgess 
roll."    In  this  case  it  happened  that  one  of  the 
assentors,  George  Bobson  Way  man,  filled  up  that 
part  of  the  nomination  paper  beginning  "  We  the 
undersigned,"  and   he  did   so   by  inserting  the 
names  of  eight  persons  with  their  addreHttes,  the 
word  "  of"  leading  him  to  suppose  tbat  he  was  to 
put  in  the  address,  a  mistake  very  easy  to  fall  into, 
more  especially  as  in  the  form  prescribed  in  the 
Parliamentary  Act  (35  &  36  Vict.  c.  33,  ached.  2) 
the  note  placed  at  the  foot  of  this  form  is  not  to  be 
found,  and  the  address  would  be  properly  int^rUKi. 
But,  however  it  occurred,  in  the  case  of  the  pro^iotier, 
John  Young,  after  the  asterisk,  came  "  6,  Belle 
Yue-crescent,"  that  being  the  place  where  he  was 
living ;  but,  as  it  happened,  he  had  not  lived  at 
6,  Belle  Yue-cret-cent  long  enough  to  g^t  a  litle, 
and   his    quaiifir^tion  on   the    burgess-roll    witg 
"  houses  in  sucoesnion,  6,  Belle  Yue-crescent  arid 
Lindeii-terrare."     Only  a  part,  therefore,  and  utii 
the  whole,  of  his  title  was  set  out  in  the  njmina^ 
tion  paper,  and  it  is  said  that  the  paper  is  insuffi- 
cient, inasmuch  as  he  did  not  state  the  qualificatioa 
in  respect  of    which   he   was  enrolled.     It  was 
contended  on  the  part  of  the  petitioners  that  the 
words  were  only  directory,  and  that  an  omission 
to  comply  with  a  note,  which  is  merely  directory, 
did    not    vitiate    the    nomination   paper.      Now, 
where  the  mayor  decides  against  an  objection  and 
holds  a  thing  to  be  good,  his  decision  is  conclusive ; 
but  where  he  allows  the  objection,  and  holds  a 
thing  to  bu  bad,  there  is  an  appeal  to  this  court. 
In  this  case  the  mayor  allowed  the  objection,  and 
held  the  nomination  paper  bad,   and    declared 
the     other     candidate    elected    as    being    alone 
duly  nominated.    1  cannot  alter  the  decision  of 
the  mayor.    1  should  be  glad  to  do  so  if  I  could, 
because  the  obiection  to  the  validity  of  the  paper 
is  purely  technical ;  but  in  point  of  law,  when  it 
comes  to  be  a  question  as  to  whether  I  can  hold 
the  words  to  be  merely  directory,  I  am  bound  to 
support  it.     It  is  always  a  difficult  question  to 
decide  as  to  whether  a  part  of  an  eractment  is 
directory  or  not.     I  have  searched  to  see  if   I 
could  find  that  any  principle  had  been  laid  down, 
but  I  cannot  find  any.    I  know  indeed  a  number 
of  cases  in  which  words  have  been  decided  to  be 
directory,  as  for  instance  in  the  Rochester  case 
(Beg.  V.  The  Mayor  of  Rochester,  7  B.  &  B.  910), 
in  which  the  court  held  tbat  the  provisions  of  the 
Municipal  Corporation  Beform  Aot  (ss.  15  to  22), 
as  to  the  time  at  which  the  burgess-lists  were  to 
be  revised,  were  directory  only,  and   that  they 
oould  issue  a  mandamtis  to  revise  them  after  the 
15th    Oct.    But  if  the  enactments  in  that  case 
had  not  been  held  to  be  directory  only,  the  voters 
would  have  been  disenfranchised  without  redress 
owing  to  negligence  over  which    they  had   no 
control.    That  could  not  have  been  the  intention 
of  the  Legislature,  and  it  was  therefore  obviously 
expedient  to  issue  a  mandamus.    But  I  can  only 
hold  words  to  be  directory  when  I  can  see  tbat  it 
must  have  been  the  meaning  of  the  Legislature 
that  they  should  be  so.     In  this  case  I  cannot  see 
thai^  this  was  the  intention.     I  do  not  know  for 
what  reHKon  the  Lf^gislature  for  the  first  time  in- 
serted thi8  provision,  but  they  did  insert  it.    I  have 
no  doubt  that  the  mistake  arose  in  the  way  I  have 
pointed  out,  and  I  can  quite  see  the  truth  of  the 
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suggestion  that  by  turning  to  the  register  it  is 
possible  to  find  all  the  information  that  can  be 
wanted.  Bat  the  Legislature  says  that  it  mast 
be  pat  into  the  nomination  paper,  and  that 
persons  requiring  information  must  not  be  Rent 
to  the  register,  but  mast  be  able  to  find  it  on  the 
nomination  paper.  I  should  have  oome  to  this 
conolasion  on  a  consideration  of  the  principle 
ioYolved,  and  on  the  words  of  the  Act ;  but  my 
opinion  is  greatly  strengthened  by  the  case  of 
Ooikard  and  otharB  v.  Olarhe  and  others  (42  L.  T. 
Bep.  N.  S.  776 ;  5  0.  P.  Div.  253).  In  that  case 
the  number  on  the  burgess-roll  of  one  of  the 
nominators  was  wrongly  given  in  the  nomination 
paper;  nothing  turned  on  the  number,  and  there 
was  the  same  difficulty  as  in  the  present  case  of 
finding  any  practical  reason  in  support  of  the 
objection.  Nevertheless  the  Divisional  Conrt 
decided  that  the  nomination  paper  was  bad,  and 
Lopes.  J.,  while  giving  the  reasons  for  his  decision 
in  that  case,  happened  to  refer  to  the  very  point 
which  we  are  now  considering,  and  he  there  says  : 
'*I  think  the  decision  of  the  mayor  was  right 
...  .  We  are  asked  to  hold  that  the  provi- 
sions of  the  Act  ....  are  directory  only, 
and  impose  no  obligation  ....  If  the  in- 
sertion on  the  bnrgeis-roU  of  the  burgess  sub- 
Boribing  may  be  dispensed  with,  why  may  not  the 
situation  of  the  property  in  respect  of  which  he 
is  enrolled  on  the  burgeS8*roll  be  omitted,  and  his 
mere  ordinary  siiniature  be  sufficient  P  .  .  .  . 
In  this  way  the  whole  note  to  the  schedule  would 
be  frittered  away,  and  the  security  provided  by 
the  Legislature  for  the  identification  of  the  sub- 
Bcribing  burgesses  be  destroyed."  The  point  so 
soggested  is  the  point  with  which  we  have  now 
to  deal,  and  with  considerable  regret  I  am  obliged 
to  oome  to  the  conclusion  that  I  cannot  reverse 
the  decision  of  the  mayor,  and  that  he  was  right 
in  holding  that  this  nomination  was  insufficient 
to  comply  with  the  requirements  of  the  statute. 

WiLLUKs,  J.  —  I  have,  not  without  doubt, 
arrived  at  the  same  conclusion,  but  I  cannot  but 
think  that  the  failure  to  fill  up  this  nomination 
paper  in  the  manner  prescribed  by  the  Act  was 
careless  and  perfunctoiy.  Why,  with  the  printed 
form  before  them,  and  the  printed  note  to  which 
the  asterisk  refers,  those  who  filled  up  the  form 
shoald  not  have  inserted  the  situation  of  the 
property  in  respect  of  which  the  assentor  was 
enrolled  on  the  burgess-roll,  I  do  not  know.  I 
have  no  regret,  therefore,  in  supporting  the 
decision  at  which  the  m^yor  arrived  in  this  case. 

Judgment  for  the  respondents. 

Solicitor  for  the  petitioners,  T.  Balfour  AUan, 
Solicitors  for    the  respondents,  Johnson   and 
WjsatherdU^  agents  for  Bowey  and  Brewis,  Sunder- 
land. 


Tuesday,  April  17,  1883. 
(Before  Field  and  Matuew,  J  J.) 

F&BCHBVILLB     (app.)    V,    SOUPBK    AND    OTHBBS 

(reaps.),  (a) 

Mine — "Skip"  or  open  box — Miners  using  ship 
without  cover  —  Offence  —  Metalliferous  Mines 
Regulation  Act  1872  (35  ^  36  Vict,  c,  77),  s,  23, 
sub' sect,  11,  s.  31. 

By  sect.  23,  sub- sect.  11,  of  the  Metalliferous  Mines 
Regnlition  Act  1872,  a  sufficient  cover  overhead 
shall  be  used  when  lowering  or  raising  personh  in 
every  working  shaft,  with  certain  exceptions. 

By  the  last  clause  of  sect.  23  every  person  who  eon-' 
travenps  or  does  not  comply  with  any  of  the 
gt^neral  rules  in  this  section  shaU  be  guilty  of  an 
offtsnce  against  this  Act, 

By  sect,  31,  every  person  employed  in  or  about  a 
mine,  other  than  an  owner  or  agent,  who  is  gibiUy 
of  any  act  or  omission  which^  in  the  case  of  an 
owner  or  agent,  would  be  an  offence  against  this 
Art,  shM  be  guilty  of  an  offence  against  this  Act, 
and  is  rendered  liable  to  a  penalty, 

8,  and  others  were  working  miners  in  the  J),  mine. 
The  D,  mine  had  two  shafts,  in  one  of  which  was 
a  man  efigine,  with  a  proper  cover,  used  to  lower 
miners  from  and  raise  them  to  the  surfaoe  of  the 
mine.  In  the  other  was  a  "  skip  "  or  open  box, 
without  a  cover,  used  for  raising  ores  and  refuse, 
8.  and  certain  other  miners,  who  were  then  at  the 
bottom  of  the  mine,  while  the  man  engine  and 
"  skip  "  were  both  at  work,  got  into  the  "  skip," 
and  were  raised  to  the  surface  of  the  mine. 

Held,  that  they  were  guilty  of  an  offence  agaimt 
the  Act. 

This  was  a  case  stated  by  certain  justices  of  the 
peaoe  for  the  county  of  Oomwall,  sitting  at  Cam- 
borne, under  20  &  21  Vict.  o.  43.  The  material 
parts  thereof  were  as  follows : 

An  information  was  preferred  by  the  appellant 
against  the  respondents  under  sect.  23,  sub- 
sect.  11,  of  35  &  36  Yiot.  o.  77,  for  that  they 
the  respondents  being  respectively  miners  at  a 
certain  mine  situate  in  the  parish  of  Camborne,  in 
the  county  of  Cornwall,  and  commonly  known  as 
the  ''  Dolcoath  Mine,"  did,  on  the  9th  Oct.  1882, 
ride  in  a  skip  without  a  sufficient  cover  overhead, 
when  being  raised  in  a  working  shaft  of  the  said 
mine,  contrary  to  sub-sect.  11  aforesaid. 

The  respondents  were  working  miners  employed 
underground  in  Dolcoath  Mine.  They  used  to  be 
lowered  to  their  work  and  raised  again  to  the 
surface  on  a  properly  oonstrnoted  man  engine  in 
a  shaft  used  only  foz  that  purpose.  Ores  and  refuse 
were  raised  to  the  surface  in  a  skip  or  open  box 
in  another  shaft  of  the  mine. 

The  respondents  were  aware  that  the  man 
engine  was  the  only  proper  means  of  their  being 
raised  to  or  lowered  from  the  surface. 

The  skip  was  under  the  charge  of  a  workman, 
called  the  '*  lander,"  whose  station  was  at  the 
mouth  of  the  shaft,  and  whose  duty  it  was  to 
cause  the  engine-man  to  lower  the  skip,  and  to 
cause  him  to  raise  it  on  receiving  a  signal  from 
below.  Men  coming  up  on  the  man  engine  were 
in  safety,  but  men  coming  up  in  the  skip  would  be 
exposed  to  great  danger. 

On  the  9th  Oct.  1882,  whilst  the  man  engine  was 
at  work  and  the  skip  was  at  the  bottom  of  the  shaft, 
also  at  work,  the  *'  lander  "  received  the  signal  to 

(a)  Reported  by  W.  P.  Eybbslst,  Esq.,  Burlater-ftt-lAiv. 
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raise  the  skip.  The  respondents  got  into  it  and 
came  up  in  it.  The  shaft  in  question  was  not 
worked  b^  a  windlass,  and  the  respondents  were 
not  working  about  the  pump  or  any  work  of 
repair  in  the  shaft,  and  there  was  no  exemption 
ipven  by  the  inspector  of  the  district,  and  the 
skip  had  no  cover  overhead. 

The  justices  refused  to  convict,  being  of  opinion 
that  the  sub- section  did  not  apply  to  working 
miners,  but  only  to  the  agents  of  the  mine,  and 
dismissed  the  summons,  subject  to  a  case  for  the 
opinion  of  the  court. 

By  sect.  23,  sub-sect.  11  of  3o  &  36  Vict.  c.  77  : 

A  suffioient  oover  overhead  shall  be  used  when  lower- 
inff  or  nufling  pereoiis  in  every  working  shaft,  except 
where  it  is  worked  by  a  windlass,  or  where  the  person  is 
employed  abont  the  pnmp  or  some  work  of  repair  in  the 
shiidft,  or  where  a  written  exemption  is  given  by  the 
inspector  of  the  district. 

By  the  last  clause  of  pect.  23 : 

Every  person  who  contravenes  or  does  not  comply  with 
any  of  the  general  mles  in  this  section  shall  be  gfnilty  of 
an  offence  against  this  Act,  and  in  the  event  of  any  con- 
travention of  or  non-compliance  with  any  of  the  said 
general  roles  in  the  case  of  any  mine  to  which  this  Act 
applies,  by  any  person  whomsoever,  being  proved,  the 
owner  and  agent  of  snch  mine  shall  each  m  gnUty  of  an 
offence  against  this  Act,  unless  he  proves  that  he  had 
taken  aU  reasonable  means  by  i^nblishiag,  and  to  the  best 
of  his  power  enforcing,  the  said  mles  as  regulations  for 
the  working  of  the  mine  to  prevent  snch  contravention 
or  non-compliance. 

By  sect.  31 : 

Every  person  employed  in  or  abont  a  mine,  other  than 
an  owner  or  agent,  who  is  guilty  of  any  act  or  omission 
which  in  the  case  of  an  owner  or  agent  would  be  an 
offence  against  this  Act,  shall  be  deemed  to  be  guilty  of 
an  offence  against  this  Act. 

Every  person  who  is  gniltv  of  an  offence  a^inst  this 
Act  shall  be  liable  to  a  penalty  not  exceeding,  if  he  is  an 
owner  or  agent,  twenty  pounds,  and  if  he  is  any  other 
person,  two  ^nnds,  for  each  offence ;  and  if  an  inspector 
nas  given  written  notice  of  any  such  offence,  to  a  farther 
peneQty  not  exceeding  one  pound  for  every  dky  after  snch 
notice  that  such  offence  continnes  to  be  committed. 

Mackey  for  the  appellant. — Sub-sect.  11  of  sect. 
23  applies  to  working  mines.  The  Act  was  passed 
to  prevent  accidents  in  miners,  and  it  is  for  their 
protection  that  the  cover  is  wanted.  Hence  the 
reBpondents  have  committed  an  offence  against 
the  Act,  and  are  liable  to  the  penalties  provided 
by  sect.  31. 

The  respondents  did  not  appear. 

Field,  J.  —  This  case  raises  an  important 
question.  I  am  of  opinion  that  the  mac^istrates 
have  taken  a  wrong  view  of  the  law.  Tbe  case 
turns  upon  the  proper  construction  of  the  Metal- 
liferous Mines  Regulation  Act  1872.  That  Act 
contains  very  carefal  regulations  for  the  purpose 
of  avoiding  danger  to  persons  engaged  in  mines, 
and  to  others  who,  though  not  actually  engaged 
in  mines,  are  engaged  about  them.  The  respon- 
dents are  charged  with  an  act  or  omission  that  is 
made  an  oifence  by  sect.  31  [the  learned  Judge 
read  the  section].  This  section  creates  the  offence. 
Tbe  act  or  omission  of  which  they  are  gnilty  lay 
in  not  observing  the  provisions  of  sect.  23,  sub- 
spct.  11  [the  learned  Judge  read  the  sub- section]. 
Now  the  charge  here  is  that  the  respondents, 
while  being  raised  from  the  bottom  of  the  shaft, 
did  ride  in  a  skip  without  ufing  f^uffioient  oover 
overhead.  Is  this  an  offence  ?  The  respondents 
are  not  owners  or  agents.  The  magistrates 
thought  that  the  offence  could  only  be  in  the 
owner  or  agent,  and  they  were  led  to  this  conclu- 


sion by  the  last  words  of  sect.  23.  But  this 
section  makes  two  sets  of  persons  liable:  first, 
every  person  who  contravenes  or  does  not  comply 
with  any  of  the  general  rules  in  this  section 
(sect.  23) ;  and  next,  the  owner  and  agent  of  such 
mine,  unless  he  proves  that  he  took  all  reasonable 
means  of  publishing  and  enforcing  such  rules. 
Therefore  tbe  section  is  not  limited  to  owners  and 
agents.  It  would  be  very  dangerous  ao  to  limit 
it.  Mines  are  to  be  worked  in  accordance  with 
certain  rules  enforced  by  penalties,  and  the  inten- 
tion of  the  Act  is  to  enforce  those  rules  upon 
everybody. 

Mathew,  J. — I  am  of  the  same  opinion.  The 
final  clause  of  sect.  23  has  made  the  case  clear. 
I  think  the  magistrates  took  a  wrong  view. 

Oaae  remitted  with  the  above  opinio  a. 

Solicitors  for  the  appellant,  Gregory,  Rowdiffe, 
and  Co.,  for  Smith  and  Paul,  Truro. 


April  17  and  19, 1883. 

(Before  Field  and  Mathew,  J  J.) 

Dtson  and  others  (apps.)  v.  The  Gbeetlahd 
Local  Boabd  (fBsps.).  (a) 

Highway — Urban  district — Part  of  parish  exditded 
— Repairs  of  highways  in  exduded  part — Rates 
for— Amount— Highway  Aet  1835  (5^6  Will,  4, 
c.  '60),  ss.  5.  29— Pufciuj  HedUh  Act  1875  (38  ^ 
39  Vict,  c,  55),  ss,  144, 216,  217. 

By  sect  29  of  the  Highway  Act  1835,  no  highway 
rate  to  be  levied  or  assessed  shaU  exceed  ai  any 
one  time  the  sum  of  lOd,  in  the  pound,  or  2s.  6d. 
in  the  pound  in  the  whole  in  any  one  year^  with' 
out  the  consent  of  four'fifths  of  the  inhabitants 
assembled  at  a  spedaUy  called  meeting.    By  sect. 
216  o/  the  Public  Health  Aet  1875,  where  pwrfs 
of  a  distri<*t  are  not  rated  for  works  of  paving, 
'water  supply,  and  sewerage,  or  for  some  of  them^ 
the  cost  of  repair  of  highways  in   those   parts 
shall  be  defrayed  out  of  a  highway  rate  to  be 
separately  assessed  and  levied  in  those  parts  by 
the  urban  authority  as  surveyor  of  highways; 
provided  that  where  part  of  a  parish  is  included 
within  an  urban  district,  and  the  excluded  part 
was,    before    the    constitution    of   that  district, 
liable  to  contribute  to  the  highway  rates  for  such 
parish,  such  excluded  part  shall,  for  all  highway 
purposes,    be  treated    as  forming  part  of  su^ 
district.     The  hamlet   of   0.    was   formerlv   a 
"  parish  "  maintaining  its  own  highways,    Prio^ 
to  1875  part  of  the  hamlet  was  formed  into  a 
local  government  district,  called  the  Inner  District, 
with  a  locfil  board,  and  became  an  urban  district 
undpr  the  Public  Health  Act  1875.    Part  of  the 
hamlet,  called  the  Outer  District,  was  excluded  from 
it.    The  local  board  of  the  inner  district  repaired 
the  highways  in  the  outer  district,  and  separately 
assessed  a  rate  of  Ss.  4i.  in  the  pownd  on  the 
inhabitants  of  the  outer  district,  without  first 
obtaining  the  consent  of  four-fifths  of  them.    The 
appellants  objected  to  the  validity  of  the  rate. 
Held  [affirming  the  decision  of  Quarter  Sessions), 
I       that  the  constat  of  four  fifths  of  the  inhabitants 
of  the  outer  district  was  rendered  unnecessary  by 
sect.  216  of  the  Public:  Health  AU  1875,  and  that 
the  rate  was  valid. 

This  was  a  special  case  stated  by  the  Court  of 

(a)  Beported  by  W.  P.  Eybbslst,  Esq.,  Barrlater-at  L«w. 
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Qaarter  SeBsions  for  the  West  Biding  of  the  coanty 
of  York,  parsaant  to  the  provisions  of  the  Publio 
Health  Act  1875.  The  material  facts  appearing 
therein  were  as  follows  : 

In  March  1865  the  Local  Grovemment  Act  1858 
was,  by  order  of  a  Secretary  of  State,  adopted 
within  part  of  the  hamlet  of  Greetland,  in  the  parish 
of  Halifax,  and  called  the  Inner  District.  The 
district  so  constitated  a  local  government  district 
was,  at  the  time  of  making  the  rate  hereinafter 
mentioned,  an  urban  district,  and  the  respondents 
were  the  local  board  of  health  of  the  said  urban 
district. 

The  other  part  of  the  hamlet  of  Greetland, 
called  the  Oater  District,  was  excluded  by  the 
Faid  order  from  the  operation  thereof,  and  came 
under  the  jurisdiction  of  the  rural  sanitary  autho- 
rity of  the  Halifax  Union  for  sanitary  purposes. 

The  appellants  were  occupiers  of  lands  and 
tenements  within  the  outer  district. 

The  outer  district  had  not  been  formed  into  a 
separate  highway  district,  nor  included  in  any 
highway  district  under  the  Highway  Acts. 

The  hamlet  of  Greetland  was  part  of  a  parish 
within  the  meaning  of  sects.  5  and  29  of  the 
Highway  Act  1835. 

The  respondents,  pursuant  to  thdir  powers, 
borrowed  money  for  works  of  water  supply  and 
Mwerage  within  the  inner  district,  the  expenses 
of  which  were  defrayed  out  of  the  general  district 
rate. 

In  Dec.  1830  the  respondents  laid  a  highway 
rate  of  2«.  6d.  in  the  pound  over  the  outer  district, 
and  as  the  sums  thereby  produced  were  not  suffi- 
cient for  the  payment  of  the  expense  of  the  high- 
ways in  the  said  district,  in  Nov.  1881  they  issued 
a  notice  calling  a  special  meeting  of  the  Greetland 
Local  Board  for  the  purpose  of  laying  a  rate  of 
Zs,  4ed.  in  the  pound  upon  property  assessable 
thereto  in  Outer  Greetland,  but  which  is  included 
in  the  district  of  the  said  board  for  highway  par- 
poses,  and  this  notice  was  posted  in  Inner  Greet- 
land. 

On  the  5th  Deo.  1881  the  special  meeting  wa5 
held,  and  a  highway  rate  dt  3«.  4d.  in  the  pound 
was  resolved  on,  and  notice  thereof  was  duly  given 
and  posted. 

Except  as  aforesaid,  no  notice  of  a  meeting 
speoially  called  for  the  purpose  of  obtaining  the 
consent  of  the  inhabitants  of  the  outer  district, 
who  contribute  to  the  said  highway  rate,  was  given 
by  the  respondents,  nor  was  any  such  meeting 
held,  nor  was  any  consent  of  the  inhabitants 
given  to  the  said  rate.  There  was  no  vestry  or 
vestry  meeting  in  the  said  outer  or  excluded  part. 

Towards  payment  of  the  said  rate  of  Ss.  4d.  in 
ihe  pound,  the  appellants  were  rated  and  assefised 
in  respect  of  property  situate  in  the  outer  district, 
and  payment  of  the  amount  of  their  respective 
assessments  was  demanded  of  them.  The  appel- 
lants gave  notice  of  appeal  against  tde  said  rate, 
and  the  appeal  was  heard  at  the  General  Qaarter 
Sessions  in  and  for  the  West  Bi'ding  of  York  in 
April  1882. 

On  behalf  of  the  appellants  it  wa.s  contended  that 
the  said  rate  was  improperlv  made  and  laid,  and 
was  invalid.  The  Court  of  Quarter  SesRiona  cou- 
fiimed  the  rate  subject  to  a  case  for  the  opinion  of 
this  OQurt. 

If  the  court  was  of  opinion  that  the  said  rate 
was  properly  made,  thpu  the  said  order  should  be 
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confirmed ;  but,  if  otherwise,  then  the  said  order 
should  be  quashed. 

By  sect.  5  of  5  A  6  Will.  4,  o.  50 : 

The  word  "parish"  shall  be  conatmed  to  faiclnde 
pariah,  township  ....  hamlet  ....  or  any 
other  place  or  district  maintaining^  its  own  highways ; 
and  whenever  an^hing  in  this  Act  is  prescribed  to  be 
done  by  the  inhabitants  of  any  parish  in  vestry  assembled, 
the  same  shall  be  oonstnxed  to  extend  to  any  meeting  of 
inhabituits  contributing  to  the  highway  rates  in  plaoes 
where  there  shall  be  no  vestry  meetmg,  provided  the 
same  notice  shall  have  been  giyen  of  the  said  meeting  as 
would  be  required  by  law  for  the  assembling  of  a  meeting 
in  vestry  ;  .  .  .  and  the  word  **  inhabitant "  shall  be 
understood  to  include  any  person  rated  to  the  highway 
rate. 

By  sect.  29 : 

That  every  rate  shall  contain  the  names  of  the  occu- 
piers, the  description  of  the  premises  or  proper^  thoy 
occupy,  and  the  full  annual  yalue  of  such  premises  or 
property,  and  shall  also  specify  the  sum  in  the  pound  at 
which  it  is  made  ;  and  no  rate  to  be  levied  or  assessed  as 
aforesaid  shall  exceed  at  anyone  time  the  sum  of  lOd.  in  the 
pound,  or  the  sum  of  28. 6d.  in  the  pound  in  the  whole  in  any 
one  year ;  provided  nevertheless,  that  with  the  consent  of 
four-fifths  of  the  inhabitants  of  any  parish  contributing 
to  the  highway  rate  assembled  at  a  meeting  speciaJly 
c  tiled  for  that  purpose  ....  the  rate  to  be  levied 
and  assessed  as  aforesaid  may  be  increased  to  such  sum 
as  the  said  inhabitants  so  assembled  may  think  proper. 

By  sect.  144  of  38  &  39  Vict.  c.  55 : 

Everv  urban  authority  shall  within  their  district,  ex- 
olusively  of  anv  other  person,  execute  the  office  of  and 
be  surveyor  of  highways,  &c. 

By  sect.  216 : 

In  any  urban  district,  where  the  expenses  under  this 
Act  of  the  urban  authority  are  oharg^ed  and  defrayed  out 
of  the  district  fund  and  general  district  rates,  and  no 
other  mode  of  providing  for  repair  of  highways  is  directed 
by  any  local  Act,  the  oost  of  repair  of  highways  shall  be 
defntyed  as  follows  :  (that  is  to  say,) 

(1.)  Where  the  whole  of  the  district  is  rated  for  works 
of  paviuff,  water  supply,  and  sewerage,  or  for  works  for 
such  of  tneee  purposes  as  are  provided  for  in  the  district, 
the  cost  of  repair  of  highways  shall  be  defrayed  out  of 
the  general  district  rate : 

(2.)  Where  parts  of  the  district  are  not  rated  for  works 
of  paving,  water  supply,  and  sewerapfe,  or  for  such  of 
these  purposes  as  are  provided  for  in  the  district,  the 
cost  ox  repair  of  highways  in  those  parts  shall  be  de- 
frayed out  of  a  highway  rate  to  be  separately  assessed 
and  levied  in  those  parts  by  the  urban  authority  as  sur- 
veyor of  highways,  and  the  cost  of  such  repair  in  the 
residue  of  the  district  shall  be  defrayed  out  of  the  general 
district  rate. 

Provided  that  where  part  of  a  parish  is  included  within 
an  urban  district,  and  the  excluded  part  was,  before 
the  constitution  of  that  district,  liable  to  contribute  to 
the  highway  rates  for  such  parish,  such  excluded  part 
shall  ....  for  all  purposes  oonnected  with  the* 
repairs  of  highways  and  the  payment  of  highway  rates, 
be  considered  to  be  and  be  treated  as  forming  part  of 
such  district. 

By  sect.  217 : 

It  shall  not  be  necessary  for  the  urban  authority,  in  the 
case  of  any  highway  rate  made  by  them,  to  do  tha  fol- 
lowing acts  or  any  of  them ;  (that  is  to  say,)  To  lay  such 
rate  before  any  lustioes,  or  obtain  thoir  allowance  ; 
to  annex  thereto  the  signature  of  such  urban  authority  ; 
to  lay  the  same  before  the  parishioners  assembled  in 
vestiy ;  to  verify  before  any  justices  any  accounts  kept 
by  them  of  such  highway  rates ;  and  all  such  accounts 
shall  be  audited  in  all  respects  in  the  same  way  as  the 
other  accounts  of  the  urban  authority. 

F,  0,  Orump  for  the  respondents. — This  rate  is  a 
valid  rate.  The  local  board  repair  the  highways  in 
Outer  Greetland,  and  assess  the  district  for  the 
expenaeti  of  repairing  them.  By  sect.  144  of  the 
Publio  Health  Act  1875  the  urban  authority 
execute  the  office  of  surveyor  of  highways.     By 

2B 


186 


MAGISTRATES'   OASES. 


Q.6.  DiY.]       Dtson  and  othsbs  (apps.)  v.  The  Grxetland  Local  Boabd  (resps.).       [Q-B.  Dir. 


sect.  216  Oater  Greetland  is  to  form  part  of  the 
urban  distriot  of  laoer  Greetland  for  hij^hway 
purposes ;  therefore  the  local  board,  aa  sarveyor 
of  highways,  can  levy  a  rate  on  the  inhabitants  of 
Oater  Greetland,  in  the  same  way  as  they  oan  on 
the  inhabitants  of  Inner  Greetland.  Sab-sect.  2 
is  expressly  applicable.  The  consent  of  the  in- 
habitants IS  nnnecessary.  Sect.  29  of  the  High- 
way Act  1835  does  not  apply,  as  the  Act  of 
1875  has  rendered  it  obsolete.  Sect.  5  of  the  Act 
of  1835  defines  a  "  parish  "  to  be  a  place  maintain- 
ing its  own  highways.  In  this  case  the  local 
bc^rd  maintain  the  highways  in  Oater  Greetland, 
and  BO  sect.  29  of  the  Act  of  1835  is  not  applicable. 
Here  there  is  a  perfect  machinery  under  one  Act 
CO  regulate  the  assessing  and  levying  of  highway 
rates ;  it  is  unnecessary,  and  would  be  confusing, 
to  have  to  look  back  to  the  Act  of  1835  to  find 
out  what  the  method  is. 

Meadows-White,  Q.G.  and  H,  T,  Atkinson  for 
the  appellants. — This  rate  is  bad.  It  exceeds 
lOd.  in  the  poand,  and  the  previous  consent 
of  the  inhabitants  of  Outer  Greetland  has  not 
been  obtained  under  sect.  29  of  the  Highway 
Act  1835.  Sub-sect.  2  of  sect.  216  of  the  Public 
Health  Act  1875  relates  to  the  rates  to  be 
levied ;  the  highway  rates  of  the  outer  district  are 
to  be  separately  levied.  Then,  to  find  out  the 
mode  of  levying  them,  the  Highway  Act  1835, 
must  be  looked  at,  and  there  it  is  found  that  if  a 
higher  rate  than  lOd.  in  the  pound  at  any  one 
time  is  required,  the  consent  of  four-fifths  of  the 
inhabitants  in  a  specially  called  meeting  must 
first  be  obtained.  The  urban  authority,  there- 
fore, wishing  to  levy  a  rate  of  3«.  4d.  in  the  pound, 
ought  to  have  called  a  meeting  of  the  inhabitants  ; 
then  the  provisions  of  sect.  217  of  the  Act  of  1875 
would  apply.  The  machinery  provided  by  the 
Highway  Act  1835  for  passing  the  surveyor's 
accounts  is  set  out  in  sects.  39,  40,  42  and  44 ; 
"  accounts  "  include  assessments  : 

Bex  V.  The  Justices  of  Yorkshire^  6  6.  &  C.  152. 

Sect.  217  of  the  Public  Health  Act  1875  does  not 
repeal  the  sections  of  the  Act  of  1835  directing  the 
surveyor  to  lay  the  accounts  before  the  vestry  meet- 
ing. [Mathew,  J. — The  Legislature  has  said  that 
Inner  and  Outer  Greetland  are  to  form  one  district 
for  highway  purposes;  your  argument  goes  to  show 
that  they  form  two  districts.]  Sect.  216  of  the  Act 
of  1875  uses  the  words,  "as  such  surveyor  of 
highways,"  and  thereby  incorporates  sect.  29  of 
the  Act  of  1835 ;  because  the  words  must  mean, 
"as  such  surveyor  of  highways  would  have  done 
if  this  Act  had  not  been  passed."  It  would  be 
unjust  to  make  Outer  Greetland  subject  to  a  local 
board  which  its  inhabitants  do  not  elect,  and  Parlia- 
ment could  not  have  intended  it.  Hence,  as  there 
are  no  express  words  taking  away  the  right  the 
inhabitants  of  Outer  Greetland  had  before  1875, 
the  procedure  of  the  Act  of  1835  applies,  there 
being  no  representation  of  Outer  Greetland  on  the 
local  board. 

Field,  J. — In  this  case  we  are  not  asked  to 
answer  any  particular  question.  The  case  is  not 
framed  with  any  great  particularity,  bat  it  sets 
out  certain  contentions  which  are  very  generally 
stated.  On  behalf  of  the  appellants  it  was  con- 
tended that  the  said  rate  was  improperly  laid  and 
made,  and  was  invalid.  It  does  not  tell  us  what 
the  invalidity  was.  Then  it  says  that  the  Court  of 
Quarter  Sessions  confirmed  the  rate  subject  to  the 


opinion  of  this  court,  without  stating  on  what  ground 
it  confirmed  it.    There  is  great  difficulty  in  finding 
out  what  is  the  point  upon  which  the  Court  of 
Quarter  Sessions  really  wish  to  obtain  our  opinion. 
The  Court  of  Quarter  Sessions  confirmed  the  rate, 
and  I  am  of  opinion  rightly.    iNow  the  question  we 
are  asked  is,  whether  the  rate  was  properly  made, 
and  the  objection  taken  to  it  is  that  it  exceeds 
10(2.  in  the  pound  in  amount,  and  that  the  con- 
sent of  four- fifths  of  the  inhabitants  of  the  outer 
district  of  the  parish  of  Greetland,  contributing 
to  the  highway  rate,  was  not  first  obtained.    The 
question  for  our  consideration  is,  whether  or  not 
that  makes  the  rate  bad  and  invalid.    Now,  the 
position  of  things  before  the  Public  Health  Acts 
of    1848  and   1875  was  this :    Greetland  was  a 
hamlet  maintaining  its  own  roads  and  ways,  and 
the  inhabitants  had  to  maintain  the  roads  within 
the  entire  hamlet.     Then  the    Highway  Act  of 
1835  established  a  mode  of  doing  it  by  repre- 
sentation   in     a    certain    sense,     by     a    vestry 
meeting  of  people   liable  to  rates.     They  were 
obliged  to    appoint  an  officer  to  do  the  work, 
and  he  was  called  the  surveyor  of  highways,  who 
not  only  did  the  work  of  repairing  the  roads,  but 
also  had  the  power  of  taxing  the  persons  liable  to 
be  assessed  by  the  terms  of  the  Act    for    the 
amount  of   money  necessary  to  enable  him  to 
repair  the  highways.    He  exercised  his  discretion 
as  to  the  repairs  to  be  done.    He  was  obliged  to 
keep  them  in  repair  so  as  to  save  the  inhabitants 
from  indictment,  and  he  had  to  raise  the  money 
by  a  rate ;  but  the  Legislature  said  that  he  should 
never  make  a  rate  at  any  one  time  of  more  than 
1Q(2.  in  the  pound,  or  in  any  one  year  of  more 
than  2ff.  6(2.  in  the  pound.    It  is  certainly  rather 
startling  to  find  that  3«.  4c2.  in  the  pound  is 
sought    to    be   taken   by  one    rate.     However, 
we    must  give  credit   to   the  local    board    that 
they  have  duly  estimated  what  the  repairs  are, 
and  that   3«.    4(2.    is    necessary.    The    question 
is,  whether  or  not  the  previous  assent  of  the  in- 
habitants or    ratepayers,  which    was    necessary 
before,  is  necessary  now.    That  depends  upon  the 
construction  to  be  put  on  sect.  216  of  the  Public 
Health  Act  1875.    By  sect.  144,  any  urban  sani- 
tary   authority     within    their   district    have    to 
execute  the  office  of  the  surveyor  of  highways. 
Now  the  facts  here  to  be  taken  into  account  are 
these  :  That  by  an  order  of  the  Local  Government 
Board  the  inner  district  was  formed  into  a  local 
government  district  before    the    passing   of  the 
Act  of  1875,  but  that  what  is  now  called    the 
outer  district  was  excluded   from  that    district. 
Therefore,  by  the  operation  of  sect.  6  of  the  Public 
Health  Act  1875,  Inner  Greetland    became    an 
urban  district,  and  Outer  Greetland  was  excluded 
from  it.    Now  what  is  the  state  of  things  with 
regard  to  the  inhabitants  of  Outer  Greetland? 
They  come  clearly  within  the  proviso  to  sect.  216. 
[The  learned  Judge  read  the  proviso.]  The  words 
at  the  beginning  of  the  proviso,  "  where  part  of  a 
parish,"  refer  in  this  case  to  part  of  Greetland, 
the  word   "  parish "  being   meant    to    represent 
hamlet.    This  means  that  Outer  Greetland  is  to 
form  part  of  Inner   Greetland  for  all   purposes 
connected  with  the  repairs  of  highways,  and  the 
payment  of  highway  rates,  as  Outer  Greetland 
was  before  the  constitution  of  Inner  Greetland 
liable  to  contribute  to  the  highway  rates  for  all 
Greetland.    Now,  we  must  look  back  and  see  the 
state  of  things  with  regard  to  the  distriot  of  which 
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Outer  Greetland  is  to  form  a  part.  Inner  Greet- 
Und  is  nnder  the  control  of  the  local  board,  and 
iff  a  district  where  the  expenses  under  this  Act 
are  defrayed  out  of  the  district  fund  and  general 
district  rates,  and  no  other  mode  of  repairing  the 
highways  is  directed  by  a  local  Act.  Then,  pro- 
ceeding with  sect.  216,  snb-sect.  1  does  not  apply, 
as  the  whole  of  the  district,  including  Outer 
Greetland,  is  not  rated  for  works  of  paving, 
water  sapply,  and  sewerage.  Sub-sect.  2  does 
apply,  because  part  of  the  district,  viz.,  Outer 
Greetland,  is  not  rated  for  works  of  paving,  water 
Rupply,  and  sewerage.  The  conHcquence  is  that 
the  repair  of  the  highways  in  that  part  is  to  be 
defrayed  out  of  a  highway  rate  to  be  separately 
assessed  and  levied  in  that  part  by  the  urban 
authority — that  is,  the  local  board — as  surveyor  of 
highways.  That  being  so,  the  suggestion  on  the 
part  of  Outer  Greetland  is  this,  that,  although  they 
are  to  be  included  in  the  highway  district, 
yet  they  are  to  be  in  a  very  much  better  position 
than  every  other  person  in  the  district,  because, 
whereas  all  the  inhabitants  of  Inner  Greetland 
are  liable  to  pay  the  rates  in  Inner  Greetland, 
without  control  over  the  amount,  and  the  money 
will  come  out  of  the  district  rate  where  no 
previous  consent  is  required,  yet  the  inhabi- 
tants of  Outer  Greetland  have  got  a  right  to 
sAy  that,  thoagh  38.  4d.  is  a  proper  sum,  they  will 
not  personally  bear  more  than  10<2.  of  it,  but  that 
all  the  rest  of  it  must  be  borne  by  the  in- 
habitants of  Inner  Greetland.  I  cannot  think 
the  Legislature  intended  this.  The  only  words 
that  the  appellants  rely  on  are  the  words  "  as  sur- 
veyor of  highways."  What  is  sought  to  be  included 
in  this  statute  is  certain  legislation  applied  to  an 
altogether  different  state  of  things — an  old  state 
of  things  which  has  disappeared,  where  the  in- 
habitants appointed  their  surveyor,  who  did  all 
the  work,  spent  the  money,  and  made  the  rate ; 
and  ^here  the  inhabitants  who  app)ointed  him 
could  control  his  expenditure — an  altogether 
different  mode  of  legislation  from  this,  where  the 
local  hoard  was  established  with  a  different  class 
of  powers  and  for  different  purposes.  I  feel  a 
certain  amount  of  inconvenience,  and  of  possible 
injustice,  which  might  happen,  in  that  the  in- 
habitants of  Outer  Greetland  are  liable  to  be 
taxed  by  persons  whom  they  have  not  sent  to 
represent  them;  on  the  other  hand,  the  incon- 
venience the  other  way  is  also  very  great,  and  1 
have  come  to  the  conclusion  that  sub^sect.  2  of 
sect.  216  vests  in  the  local  board  the  power  of 
making  a  rate  for  such  amount  as  they  deem 
proper  on  the  inhabitants  of  the  outer  district, 
m  the  same  way  and  on  the  same  conditions  as 
they  admittedly  have  the  power  of  doin^  with 
regard  to  the  inhabitants  of  the  inner  district, 
where  there  is  no  such  consent  required.  I  think, 
Uierefore,  that  the  rate  is  free  from  this  objection, 
which  I  assume  to  be  the  only  one  raised  at 
Quarter  Sessions,  and  that  the  judgment  must  be 
affirmed  with  costs. 

Mathbw,  J. — I  am  of  the  same  opinion.  The 
argument  narrowed  itself  at  the  end  to  a  very 
small  point  on  the  construction  of  sub  sect  2  of 
sect.  216  of  the  Public  Health  Act  1875.  It 
was  conceded  that  Outer  Greetland  formed  part 
of  Inner  Greetland  by  virtue  of  the  proviso  to 
sect.  216  for  all  purposes  connected  with  the 
repairs  of  highways  and  the  payment  of  highway 
Tales.    Then  what  does  sub- sect.  2  sayP    [The 


learned  Judge  read  the  sub-section.]  If  the  sub- 
section had  stopped  before  the  words  "as  sur- 
veyor of  highways,"  it  would  be  the  duty  of  the 
urban  authority  to  estimate  the  sum  required  for 
the  cost  of  repairs  of  the  highways  over  the 
whole  district,  and  make  their  rates  accordingly, 
namely,  two  separate  rates,  necessarily  so,  be- 
cause the  rate  for  the  inner  district  was  a  general 
rate,  and  the  rate  for  the  outer  district  a  highway 
rate  only.  That  being  so^  it  is  subject  to  the 
observation  that  the  outer  district  is  not  repre- 
sented on  the  local  board ;  but  it  is  quite  con- 
ceivable that  the  Legislature  may  have  intended 
to  trust  the  local  board,  constituted  as  it  is,  and 
to  give  them  the  authority  in  question.  The 
language  used  seems  to  me  as  clearly  as  possible  to 
show  that  the  intention  was  that,  for  purposes  of 
highways,  the  two  districts  should  be  placed  under 
the  control  of  the  urban  sanitary  authority,  which 
represented  only  one  district.  I  anticipated  an 
argument  from  Mr.  White  in  favour  of  his  con- 
tention that  the  words,  "as  surveyor  of  high- 
ways," meant  '*  in  the  same  manner  as  a  sur- 
veyor of  highways  would  have  made  a  rate  if  this 
Act  had  never  passed."  I  cannot  think  this  is 
their  meaning.  They  clearly  mean,  "as  being 
surveyor  of  highways  by  virtue  of  sect.  144." 
The  rate  appears  to  have  been  properly  made  by 
the  proper  authority,  and  the  judgment  of  the 
Qaarter  SeraiooB  was  right.     ^^^  dumu»ed. 

Solicitors  for  the  appellants,  Emmet  and  Co., 
for  WaveU  and  Co,,  Halifax. 

Solicitors  for  the  respondents,  Bower,  Coiiont 
and  Botoer,  for  /.  W.  Longbottom,  Halifax. 


Saturday,  April  21, 1883. 

(Before  Field  and  Mathsw,  J  J.) 

Fielding  (app.)  v.  Hawlet  (resp.).  (a) 

Copyright — Designs — Article  in  two  parts — Begi^' 
tration  mark  on  one  part  only — Piracy — 0^>py- 
right  (Designs,  ^c.)  Act  1842  (6*6  Vict.  c.  100), 
ss,  3,  4,  7t  8. 

A  butter  dish,  consisting  of  a  dish  and  a  cover,  is  one 
"  article  of  manufacttAre  "  within  the  Copyright 
(Designs)  Act  1842,  and  it  is  a  svfficient  com- 
pliance with  the  Act  to  stamp  the  registration 
mark  upon  the  dish  alone,  though  the  cover  was 
separate  from  and  not  any  way  aitctched  to  the 
dish,  and  though  the  entire  design  was  upon  the 
cover. 

Semble,  if  during  the  process  of  manufacture  of  the 
article  part  of  the  registration  mark  thereon 
becomes  illegible,  the  proprietor  of  the  registered 
design  is  not  thereby  deprived  of  the  protection 
of  the  statute. 

This  was  a  case  stated  by  the  stipendiary  magis- 
trate for  the  borough  of  Stoke-upon-Trent. 
The  following  were  the  material  facts  : — 
The  complainants,  Messrs.  Fielding,  manufac- 
turers of  earthenware,  preferred  a  complaint 
against  the  defendants,  Messrs.  Hawley  and  Co., 
elao  manufacturers  of  earthenware,  for  having 
applied  to  an  article  of  earthenware,  called  a 
teapot,  a  fraudulent  imitation  of  a  registered 
design,  of  which  the  complainants  were  the  pro- 
prietors, contrary  to  the  provisions  of  5  &  6  Vict. 
0. 100. 

(a)  B«portod  by  W.  P.  Evbeslbt,  Esq.,  BarrLBtor-«t-Law. 
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At  the  hearing  of  the  BummoDs  it  was  proved 
that  the  conaplainants  had  invented  a  new  and 
original  design,  applicable  to  earthenware,  which 
was  dalj  registered  in  June  1881  under  the 
fitatntb,  and  had  a  certain  mark  assigned  to  it. 

After  the  date  of  registration  the  defendants 
copied  the  complainants*  design,  and  applied  it  to 
Tarions  articles  of  earthenware  manufaotared  and 
sold  bj  them,  including  a  teapot. 

After  the  registration  of  the  design,  the  com- 
plainants manufactured  aiid  offered  for  sale  the 
following  articles  to  which  the  registered  design 
had  been  applied : 

1.  A  bread  dish,  on  whioh  the  registration  mark  was 
not  whollv  legible,  the  mark  haying  beoome  partly 
illegible  wmle  the  dish  was  being  fired  and  glazed.  [A 
person  producing  at  the  Begistration  Office  in  London  a 
perfect  copy  of  the  registration  mark  conld  ascertain 
whether  the  design  was  registered,  the  name  of  the  pro- 
prietors, and  the  date  of  registration,  Ao.'j 

2.  A  batter  dish  in  two  parts,  viz.,  a  dish  and  a  cover. 
The  dish  was  legibly  stunped  with  the  registration  mark, 
but  there  was  not  and  never  had  been  any  such  mark 
upon  the  cover,  which  was  separate  and  apart  from  the 
dish,  and  not  in  any  way  attached  thereto. 

The  entire  design  was  upon  the  oover,  the  dish 
having  only  a  ronghened  eage.  Any  of  the  covers 
containing  the  design  could  be  used  with  any  of 
the  dishes  interchangeably,  or  with  any  other 
dishes  of  the  same  shape  and  size.  Generally  the 
dishes  and  covers  would  be  sold  together,  bat 
they  might  be  sold  separately. 

It  was  contended  on  behalf  of  the  complainants 
that  anyone  purchasing  an  article  with  an  im- 
perfect mark  might,  on  inquiry,  see  other  articles 
perfectly  stamped. 

It  was  objected  on  behalf  of  the  defendants  : 

1.  That  as  a  material  part  of  the  registration 
mark  impressed  on  the  bread  dish  was  not  legible, 
the  complainants  were  wholly  disentitled  to  the 
protection  afforded  by  the  Act,  not  only  in 
respect  of  the  article  so  imperfectly  marked,  but 
in  respect  of  any  other  article  ornamented  with 
the  said  design,  and  so  could  not  recover  a  penalty 
lor  any  infringement  of  their  registered  design. 

2.  That  the  batter  dish  and  cover  were  two 
separate  articles,  so  that  each  ought  to  have  been 
stamp  ^d  with  the  registration  mark,  and  that  as 
there  was  no  each  mark  on  the  cover,  this  circum- 
stance disentitled  the  complainants  to  the  pro- 
tection given  by  the  statute. 

The  magistrate  gave  no  opinion  on  the  first 
objection,  bat  held  that  the  dish  and  the  cover 
were  two  articles,  and  that  as  the  fall  design  was 
applied  to  the  oover  it  ought  to  have  been  stamped, 
and  dismissed  the  complaint. 

The  questions  for  the  opinion  of  the  court  were : 

1.  Whether  the  fact  that  on  some  one  or  more 
of  the  articles,  having  on  them  the  registered 
design,  manufactured  and  sold  by  the  com- 
plainants after  registration,  a  material  portion  of 
the  figures  and  letters  in  the  mark  were  illegible, 
is  sufficient  to  deprive  the  complainants  of  the 
protection  of  the  statute. 

2.  Whether  the  omission  to  plaoe  the  regis- 
tration mark  on  the  cover  of  the  batter  dish 
deprived  the  complaftiants  of  the  protection  of 
the  statute  and  warranted  the  dismissal  of  the 
complaint. 

By  sect.  3  of  6  A  6  Vict.  o.  100 : 

And  with  regard^  to  any  new  and  original  design 
.  .  .  .  the  proprietor  of  every  saoh  design  not  pre- 
vioufily  published  either  within  the  United  Kingdom  of 


Qreat  Britain  i|nd  Ireland  or  elsewhere,  shall  have  the 
sole  riirht  to  apply  the  same  to  any  articles  of  mann- 
f  aotore  ....  provided  the  same  be  done  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  for  the 
respective  terms  hereinafter  mentioned,  such  respectiye 
terns  to  be  computed  from  the  time  of  snch  design 
being  registered  aooordinff  to  this  Act ;  (that  is  to  say,) 

In  respect  of  the  application  of  any  snch  desi^  to 
ornamenting  any  article  of  mannf  aotnre  contained  m  the 
first,  second,  third,  fourth,  Ac.,  ....  of  the  olsnsen 
following,  for  the  term  of  three  years :  .    .    .    . 

Class  4.— Articles  of  mannfaotiue  composed  whoUy  or 
chiefiy  of  earthenware. 

By  sect.  4 : 

Provided  always  that  no  person  shall  be  entitled  to  tilie 
benefit  of  this  Act,  with  regard  to  any  design  in  respect 
of  the  application  thereof  to  ornamenting  any  article  (tf 
manufacture  ....  unless  snch  design  have,  befoie 
pabhcation  thereof,  been  registered  according  to  this 
Act,  and  unless  at  the  time  of  such  registration  snch 
design  have  been  registered  in  respect  of  the  application 
thereof  to  some  or  one  of  the  articles  of  mannfactnra 
.  .  .  .  comprised  in  the  above-mentioned  classes,  hj 
'  specifying  the  number  of  the  class  in  re8i>ect  of  which 
such  registration  is  made,  and  unless  the  name  of  such 
person  iSiiall  be  registered  according  to  this  Act  as  a 
proprietor  of  such  design,  and  unless,  after  publication 
of  such  desiffn,  every  such  article  of  manufacture 
....  published  by  him,  hath  thereon,  if  the  artiela 
of  manufacture  be  a  woven  fabric  for  printing,  at  one 
end  thereof,  or,  if  of  any  other  kind  ....  at  tiie 
end  or  edge  thereof,  or  o^er  convenient  plaoe  thereon, 
the  letters  **  Bd,"  together  with  such  number  or  letter, 
or  number  and  letter,  and  in  such  form  as  shall  oor- 
respond  with  the  date  of  the  re|;istration  of  such  design 
aocordiag  to  the  registry  of  designs  in  that  behalf,  Ac. 

By  sect.  7 : 

And  for  preventing  the  piiaoy  of  registered  desi^fne, 
be  it  enacted  that  during  the  existence  of  any  such  nj<ht 
to  tiie  entire  or  partial  use  of  any  such  design  .... 
no  person  shall  apply  any  such  diesign.  or  any  fraudnl^t 
imitation  thereof  for  the  purpose  of  sale,  to  the  ornament- 
ing of  any  artiole  of  manufaoture,  &c« 

By  sect  8 : 

That  if  any  person  commit  any  such  act  he  shall,  for 
every  offence,  forfeit  a  sum  not  less  than  5£.,  and  not 
exceeding  30i.,  to  the  proprietor  of  the  design  in  respect 
of  whose  right  such  offence  has  been  committed. 

Adand  for  the  appellants. — As  to  the  second 
question,  that  relates  to  the  batter  dish  :  The  dish 
is  only  an  artiole  of  manufacture,  consisting  of 
two  parts.  Instanoes  of  a  similar  character  are, 
a  soup  tareen  and  a  teapot.  It  can  hardly  be 
said  that  the  oover  in  those  cases  is  a  separate 
article.  The  magistrate  has  not  foand  that  the 
batter  dish  was  not  stamped  on  a  convenient 
place. 

/.  /.  PoweUf  Q.O.  for  the  respondents. — The 
dish  and  oover,  composing  the  batter  dish,  may 
no  doabt  be  used  together,  bat  they  are  two 
articles  of  manufacture.  A  cap  and  saucer  are 
two  articles ;  they  may  be  bought  separately  and 
used  separately.  Another  instance  is  a  waton  and 
key.  In  the  case  of  Sarazin  v.  Hamell  (7  L.  T. 
B«p.  ]S.  S.  660;  32  L.  J.  380,  Ch.)  the  Master  of 
the  Bolls  says  in  effect  that  each  separate  pieoe 
must  bear  the  registration  mark.  In  Heywood  ▼. 
Potter  (20  L.  T.  Rep.  O.  S.  207 ;  22  L.  J.  138, 
Q.  B.),  the  court  held  that  patterns  of  papers 
hangings,  cat  off  from  larger  pieces  bearing  the 
registration  mark,  mast  also  bear  the  registration 
mark.  These  oases  are  expressly  applicable^  and 
the  decision  of  the  magistrate  was  right. 

The  first  question  was  not  argued. 

Fdsld,  J. — ^Two  questions  have  been  asked  ns  in 
this  case.    The  first  question  has  not  been  argaed 
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before  as ;  bat  it  may  be  osefal  to  say  something 
upon  it  by  way  of  observation  only,  and  not  as  a 
decision  on  the  point.  Suppose  that  oat  of  a 
certain  namber  of  articles,  one  or  more  came  oat 
of  the  process  of  firing  with  a  mark  not  perfectly 
legible*  I  should  be  very  slow  to  say  that  the 
proprietor  was  thereby  deprived  of  the  pro- 
tection of  the  statute.  It  would  be  well  to 
consider  whether  the  Act  intended  an  accidental 
thing  of  that  sort  to  have  any  such  efTect. 
As  regards  the  second  (jnestion,  whac  is  meant 
by  the  batter  dish  P  It  is  referred  to  just  before 
in  the  second  objection  as  'Hhe  butter  dish 
and  cover;"  and  farther  back  it  is  called  *'a 
butter  dish  in  two  parts,  vie.,  a  dish  and  cover." 
That  is  the  way  it  is  described  in  the  case.  We 
most  now  look  at  the  Act.  Its  object  is  to 
aecare  that  potters,  and  lay  persons  as  well,  may 
know  whether  any  particular  design  belongs  to 
anjone  else.  The  Act  says  you  shall  not  have  the 
right  to  these  penalties  unless  the  distinguishing 
registration  mark  is  on  each  article  of  manufac- 
ture. Sect.  4  says :  [The  learned  Judge  read  the 
Bection.l  The  mark  may  be  put  on  by  means  of  a 
label.  Is  it  contended  that  there  mast  be  a  label 
on  each  cover  as  well  as  dish  P  What  is  an 
"article  of  manafaotare  P"  What  have  the  com- 
pUdnantfl  here  mannfactored  P  If  they  manafao- 
tared  dishes  and  covers  separately  and  to  be  sold 
Bepttrately,  probably  then  there  mighty  be  two 
articles  of  manufacture.  A  soap  tureen  and  a 
vegetable  dish,  thoagh  belonging  to  one  dinner 
set,  are  clearly  two  articles  of  manufacture.  The 
question  is,  Is  it  a  single  article  divisible  into 
parts,  or  are  they  separate  articles  P  Clearly  this 
was  the  former.  If  the  magistrate  had  found  that 
this  was  a  contrivance  to  make  two  articles,  which 
were  meant  to  be  sold  separately,  but  at  the  same 
time  to  escape  from  marking  them  both,  then  the 
esse  would  be  different.  In  this  oase  the  dish  is 
marked,  but  not  the  cover — which  is  the  principal  P 
The  dish  seems  to  be  so,  and  it  is  marked  in  the 
usual  place,  and  so  the  mark  is  sufficient. 

Hathsw,  J. — I  am  of  the  same  opinion.  As  to 
the  second  question,  it  is  impossible  for  the  magis- 
trate's decision  to  stand,  unless  Mr.  Powell's  con- 
tention is  correct.  The  statute  is  intended  to 
protect  registered  designs  in  articles  of  earthen- 
ware. Here  is  a  batter  dish,  consisting  of  a  dish 
and  cover ;  it  is  unreasonable  to  suppose  that  this 
is  not  one  article.  As  to  the  first  question,  I 
shoiUd  be  very  slow  to  hold  that  the  mark  was 
ill^ble  if  any  part  was  indistinct. 

FiBLD,  J. — I  forgot  to  allude  to  the  cases  cited 
by  Mr.  Powell.  I  admit  that  if  a  manufacturer 
takes  a  large  piece,  and  cuts  it  up  into  smaller 
pieces  for  samples  or  otherwise,  then  of  course 
each  piece  must  be  marked.  But  these  cases  do 
not  touch  the  present  case. 

Appeal  aUowed,  and  ooie  remilted. 

Solicitors  for  the  complainants,  Wedlake  and 
<2^»  for  Keary  and  2£ar8haU,  Stoke-upon-Trent. 

Solicitors  for  the  defendants,  H,  TyrreU,  for  W. 
T.  BagnaU,  Stokc-npon-Trent. 


COURT    OF   APPEAL. 

AprU  24,  26,  and  27, 1883. 

(Before  Bbbtt,  M.B.,  Cotton  and  Bowsn,  L. JJ.) 

Bbo.  on  the  prosecution  of  Tub  Guardians  ov  thx 
Poob  op  Madelbt  Union  v.  Thb  Gua&dianb  or 
THB  Poob  of  Bbidgnobth  Union,  (a) 

Poor  law  —  Removal — Wife  and  children  —  Deri' 
vative  aetUement  of  husband  and  father — Divided 
Parishes  and  Poor  Law  Amendment  Act  1876 
(39  ^  40  Viet  c.  61),  s,  36. 

8inGe  the  passing  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act  1876  (39  ^  40  Viet,  c,  61), 
s.  35,(6)  in  an  inquiry  as  to  the  removal  of  a 
pauper^  evidence  as  to  the  derivaiive  settlement  of 
the  pauperis  hfAshand  or  father  is  in  no  ease 
admissible. 

In  a  question  as  to  the  removal  of  E,  H,,  a  pauper, 
and  her  three  children,  aged  five  years,  three 
years,  and  one  year,  from  the  B.  union  to  the  M. 
union,  it  was  proved  that  they  were  the  wife  a/nd 
children  of  W.  H,,  who  was  the  son  of  J,  H,  /. 
H.  was  bom  in  the  parish  of  M.,  in  the  M.  union, 
but  had  acquired  no  settlement  in  his  own  right. 
There  was  no  evidence  as  to  the  birthplace  of  W. 
H.,  and  he  had  not  acquired  any  settlement  in  his 
own  right. 

Held  (affirming  the  decision  of  the  Q^eeh's  Bench 
Division,  47  L.  T.  Bep,  N.  8,  301 ;  9  Q.  B.  Div. 
765),  that  the  Oourt  of  Quarter  Sessions  was  right 
in  quashing  an  order  of  justices  for  the  removal 
of  £1.  H,  and  her  children  to  the  M,  union. 

This  was  an  appeal  from  the  decision  of  the 
Queen's  Bench  Division  upon  a  special  case  stated 
by  the  Becorder  of  the  Borough  of  Bridgnorth, 
who  had  quashed  an  order  made  by  two  justices  of 
that  borough  for  the  removal  of  one  Ellen  Hughes, 
a  pauper,  and  her  three  children,  aged  five  years, 
three  years,  and  one  year  respectively,  from  the 
Bridgnorth  Poor  Law  Union  to  the  Madeley  Poor 
Law  Union.  The  Queen's  Bench  Division  affirmed 
tho  order  of  the  Becorder  (this  case  is  reported 
47  L.  T.  Bep.  N.  S.  301 ;  9  Q.  B.  Div.  765),  and  the 
Bridgnorth  Union  appealed  to  this  court. 

The  special  case,  so  far  as  is  material,  was  as 
follows : — 

The  grounds  of  removal  alleged  that  the  settle- 
ment of  the  paupers,  and  of  William  Hughes,  the 
husband  of  the  said  Ellen  Hughes,  was  the  birth 
settlement  of  John  Hughes,  the  father  of  the  said 
William  Hughes.  No  other  settlement  either  of 
the  said  John  Hughes  or  of  the  said  William 
Hughes,  was  set  ap  affirmatively  by  the  Madeley 
Union,  in  their  grounds  of  appeal,  nor  did  they 

(a)  Bflported  by  P.  B.  Hdtohins,  EBq.,  BarriBter-at-Law. 

{b)  29  &  40  Yiot.  o.  61,  s.  85:  No  person  shall  be 
deemed  to  have  derived  a  settlement  from  any  other  person, 
whether  by  parentage,  estate,  or  otherwise,  except  in  tiie 
oase  of  a  wife  from  ner  husband,  and  in  the  oase  of  a  child 
under  the  ase  of  sixteen;  which  child  shall  take  the 
settlement  of  its  father  or  of  its  widowed  mother,  as  the 
case  may  be,  up  to  that  age,  and  shall  retain  the  settle- 
ment BO  taken  until  it  shim  acquire  another.  An  illegiti- 
mate child  shall  retain  the  settlement  of  its  mother  until 
such  child  acquires  another  settlement.  If  any  child  in 
f.tiiw  section  mentioned  shall  not  have  acquired  a  settle- 
ment for  itself,  or  being  a  female  shall  not  have  derived 
a  settlement  from  her  husband,  and  it  cannot  be  shown 
what  settlement  such  child  or  female  derived  from  the 
parent  without  inquirr  into  the  derivative  settlement  of 
such  parent,  such  child  or  female  shall  be  deemed  to  be 
settled  in  the  parish  in  which  he  or  she  was  born. 
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therein  allefl^  that  the  said  John  Hnghes  had 
derived  a  settlemeni  from  his  father,  or  had  ao- 
quired  any  other  settlement  than  snch  birth 
settlement  as  aforenaid,  before  his  son,  the 
said  William  Hnghes,  had  attained  the  age  of 
sixteen,  bat  thej  alleged  that  the  said  William 
Hnghes  was  not  born  nor  ever  legally  settled  in 
the  said  parish  of  Madeley ;  and  in  their  fonrth 
ground  of  appeal  they  maintained  that  the  alleged 
settlement  (if  any)  of  the  said  William  Hnghes 
wonld  be  a  derivative  settlement  and  as  saoh  is 
abolished  by  Act  of  Parliament. 

The  Con  ft  held  that,  upon  the  reasonable  con- 
stmction  of  the  grounds  of  appeal,  the  Bridgnorth 
Union  were  not  bound  to  prove  more  than  the 
birth  of  the  Faid  John  Hughes  in  the  parish  of 
Madeley,  and  that  upon  such  proof  the  question 
of  law  intended  to  be  raised  by  the  Madeley 
Union  would  properly  arise.  f 

It  was  proved  or  admitted  on  the  trial  that 
John  Hughes  was  born  in  the  said  parish  in  the 
Madeley  Union,  in  or  about  the  year  1822,  and 
acquired  no  settlement  in  his  own  right,  that 
William  Hnghes  was  the  lawful  son  of  the 
said  John  Hughes,  and  also  had  acquired  no 
settlement  in  his  own  right,  and  that  the  paupers 
Ellen  Hughes  and  her  three  children  were  the 
lawful  wife  and  children  of  the  said  William 
Hnghes,  and  had  become  chargeable  to  the  Bridg- 
north Union. 

The  Madeley  Union  called  no  evidence  at  the 
close  of  the  case  for  the  Bridgnorth  Union,  but 
submitted  as  matter  of  law  that  it  was  not  suf- 
ficient for  the  latter  to  prove  the  place  of  birth  of 
John  Hughes,  but  that  unle.'^s  they  could  show 
affirmatively  a  legal  settlement  of  the  said  John 
Hufirhes  at  Madeley,  not  derived  from  the  fact  of 
his  birth  there,  his  son  William  Hughes  must  be 
held  to  be  settled  in  the  place  in  which  he  the  said 
William  Hughes  was  born. 

The  Court  quashed  the  order  on  the  ground 
that  it  was  in  law  insufficient  to  make  out  a  prtmd 
facte  birth  settlement  for  John  Hughes,  and  that 
as  the  Bridgnorth  Union  had  not  established  a 
settlement  in  the  parish  of  Madeley  for  John 
Hughes  other  than  a  primd  facie  birth  settlement, 
William  Hughes  must  be  held  to  be  settled  in  the 
pariph  of  his  birth  by  virtue  of  the  Divided 
Parishes  Act  1876  (39  &  40  Vict.  o.  61). 

If  the  Court  shall  be  of  opinion  that  the  facts 
admitted  and  proved  did  not  establish  a  settle- 
ment for  the  said  William  Hughes  in  the  parish 
of  Madeley,  then  the  ordeir  of  removal  aforesaid 
shall  be  quashed  and  the  order  of  sossior.s  con- 
firmed ;  but  if  the  court  shall  be  of  opinion  that 
the  facts  admitted  and  proved  established  a  settle- 
ment for  the  said  William  Hnghes  in  the  parish 
of  Madeley,  then  the  said  order  of  removal  shall 
stand  confirmed,  and  the  order  of  sessions 
quashing  the  same  shall  be  quashed. 

Jelf,  Q.C.  and  Spearman  for  the  appellants. — 
The  only  question  abked  by  the  Recorder  was  as 
to  William  Hughes's  settlement,  and  the  Queen's 
Bench  Division  had  no  jurisdiction  to  do  anything 
but  quash  or  confirm  the  order  of  removal  upon 
the  point  reserved  by  the  case : 

Reg.  V.  The  Inhalitants  ofBarthury,  8  Q.  B.  566. 

[Cotton,  L.J.  referred  to  Overseers  of  Walsall  v. 
London  and  North- Western  Rail  way  Gompavy,  39 
L.  T.  Rep.  N.  S.  433 ;  4  App.  Cas.  30.]  Both  the 
enacting  part  of  sect.  35  of  39  &  40  Vict.  o.  61  and  the 


exceptions  established  thereby  are  retrospective, 
and  therefore  William  Hughes  took  his  father's 
settlement : 

QreaJb  YawMAdh  v.  ClerJt  of  the  Peace  of  City  of 
London,  37  L.  T.  Bep.  N.  S.  712;  3  Q.  B.  Div.  232; 

Quardians  of  Weathury-on-Sevem  v.  Overseerg  of 
Barrowin-Fwrnest,  38  L.  T.  Bep.  N.  8.  315 ;  3  Ex. 
Div.  88. 

In  the  former  of  these  cases  it  was  decided  that 
the  wife  consequently  took  her  father-in-law's 
settlement  through  her  husband ;  and  in  TfoUing' 
houm  Union  v.  West  Ham  Union  (44  L.  T.  Rep. 
N.  S.  520  ;  6  Q.  B.  Div.  580)  this  was  admitted,  and 
the  Court  held  that  the  children  under  sixteen 
took  the  same  settlement.  That  case  shows  that 
the  latter  part  of  sect.  35,  only  forbids  an  indepen- 
dent inquiry  as  to  the  derivative  settlement  of  the 
parent  in  order  to  find  the  settlement  of  the 
child ;  but  if  the  settlement  of  the  parent  has 
been  already  ascertained,  the  section  does  not 
forViid  the  use  of  that  settlement  in  a  question  as  to 
the  removal  of  the  child.  Upon  this  ground  the 
cases  of  Guardians  of  Woodstock  Union  v.  Ghurrh- 
wardens  of  8t  Pancras  (39  L.  T.  Rep.  N.  S-  256 ; 
4  Q.  B.  Div.  1)  and  Reg,  v.  Guardians  of  Porteea 
Union  (7  Q.  B.  Div.  384;  50  L.  J.  144,  M.O.)  are 
distinguishable. 

Bosanquet,  Q.O.  and  Kenyon  for  the  respon- 
dents.— [The  CouBT  intimated  that  they  did  not 
require  any  argument  upon  the  point  as  to  the 
jurisdiction  of  the  Divisional  Court.]  The  appel- 
lants have  to  make  out  that  William  Hughes  was 
settled  in  Madeley.  lB&btt,  MR. — I  think  the 
real  question  is,  was  evidence  <  ?  John  Hughes' 
settlement  admissible  in  order  to  ^rove  the  settle- 
ment of  William  Hughes  ?]  To  do  this,  they 
must  show  that  William  Hughes  is  within  the 
exception  "  in  the  case  of  a  child  "  in  the  first  part 
of  sect.  35.  We  say  that  it  is  im|x>ssible,  when 
you  are  trying  the  case  of  a  wife  and  children,  to 
say  that  the  husband  and  father  is  "a  child" 
within  the  meaning  of  the  section.  The  last 
part  of  the  section  meauR  that  where  you  have 
taken  away  the  derivative  settlement  of  a  child, 
and  you  would  have  difficulty  in  settling  it,  it  is 
to  go  to  the  place  of  its  birth.  [Bowen,  L  J. — 
Why  should  it  not  apply  where  there  is  a  diffi- 
culty in  ascertaining  the  father's  settlement,  and 
the  child  is  between  sixteen  and  twenty-one  P] 
We  admit  that  some  of  the  cases  are  against  us ; 
but  in  Great  Yarmouth  v.  City  of  London  {sup.) 
the  point  was  rather  assumed  than  argued,  and  in 
Guardians  of  Hollingboum  v.  Guardians  of  West 
Ham  (sup.)  the  view  taken  by  Lindley,  J.  is  in  our 
favour. 

April  27 — Brett,  M.R. — In  this  case  an  order 
was  made  by  justices  for  the  removal  of  Ellen 
Hughes  and  her  three  children,  aged  respectively 
three  years,  five  years,  and  one  year,  from  the 
Bridgnorth  Union  to  the  Madeley  Union.  That 
order  was  brought  before  the  Recorder  of  the 
Borough  of  Bridgnorth,  and  objected  to  upon  the 
ground  that  it  was  founded  upon  evidence,  which 
had  been  taken  and  admitted  by  the  justices,  of 
the  settlement  of  John  Hughes,  the  grandfather 
of  the  children  and  the  father  of  William  Hughes, 
the  husband  of  the  woman.  Upon  that  the 
Recorder  quashed  the  order  of  removal,  but  stated 
a  case.  It  seems  to  me  that  the  difficulty  which 
arose  in  his  mind  whs  that  which  has  been  argued 
here  and    in  the    Queen's  Bench  Division,  viz.. 
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whether  it  was  right  to  have  fonnded  the  order 
of  removal  upon  evidence  of  the  pettlement  of 
John  Haghea,  the  grandfather.  The  qaestion 
asked  of  the  Divisional  Goart  in  the  special  oase 
was  whether  it  was  right  to  have  received  and 
acted  upon  sach  evidence,  and  that,  I  think,  is 
the  question,  and  for  the  purpose  of  jadicial 
decision  the  only  question,  we  have  to  decide  in 
this  case.  There  is  no  doubt  that  that  question 
80  stated  raises  this  further  question — What  is 
the  proper  construction  with  regard  to  that  point, 
of  sect.  35  of  the  Divided  Parishes  Act  1876  ? 
In  coming  to  a  conclusion  upon  that,  one  would 
have  been  glad  to  understand  the  whole  section, 
because  if  one  had  been  able  to  do  so,  it  would 
have  enabled  one  to  see  whether  there  was  any 
hidden  difficulty  in  the  point  we  are  called  upon 
to  decide.  I  think  we  have  all  made  strenuous 
efforts  to  see  whether  we  could  nnderstand  the 
section  as  a  whole,  but  even  after  the  able  argu- 
ments on  both  sides  I  could  not  gather  (I  am 
speaking  now  only  for  myself)  that  the  counsel 
on  either  side  affected  to  understand  this  section. 
I  must  confess  that  I  cannot  understand  it,  and 
do  not  pretend  to  do  so.  I  am  now  trying  if  I 
can  understand  it  so  far  as  is  necessary  for  the 
determination  of  the  point  in  question.  I 
have  come  to  the  conclusion  that  I  do  under- 
stand it  to  this  extent — that  in  no  case  of 
making  an  order  of  removal,  after  the  passing 
of  this  statute,  is  it  possible  to  say  that  it  is  right 
to  inquire  into  the  settlement  of  a  grandfather  of 
children,  or  a  father  of  a  woman's  husband  P  If 
it  is  impossible  for  that  to  be  a  matter  of  in- 
quiry in  any  case,  it  cannot  be  so  here.  If  that 
is  true,  upon  the  question  asked  we  have  only  to 
answer  that  it  was  not  right  to  have  admitted  the 
evidence  in  this  case,  and  therefore  the  Beoorder 
was  right  in  quashing  the  order  of  removal,  and 
the  Queen's  Bench  Division  were  right  in  upholding 
his  decision.  I  think  it  was  admitted  by  Mr.  Jelf 
that  he  could  not  maintain  his  point  unless  we  were 
prepared  to  say  that  the  word  "  child  "  in  sect.  35 
compriseH  every  one  who  has  been  a  ohild.  When 
the  case  is  put  thus,  I  have  no  doubt  that  that  is  not 
the  meaning  to  be  given  to  the  word.  The  section 
begins  thus :  "  No  person  shall  be  deemed  to  have 
derived  a  settlement  from  any  other  person."  This 
is  an  abrupt  oommeucement  to  the  section,  and 
there  is  no  introduction  to  say  whether  that  is 
with  regard  to  the  law  of  removal,  or  what  it  has 
reference  to.  It  is  obvious,  therefore,  that  you 
must  apply  it  by  the  introduction  of  the  following 
words :  In  any  question  of  the  removal  of  a 
pauper  no  person  shall  be  deemed  to  have 
derived  a  settlement,  &c  It  seems  to  me  that 
the  person  who  is  there  meant  is  the  person 
whose  removal  is  in  question — 1.0.,  the  pauper* 
If  that  stood  alone,  therefore,  and  if  there  were 
DO  exception,  the  section  would  in  effect  read 
thus:  Wherever  you  have  to  enter  upon  the 
question  of  the  removal  of  a  pauper,  no  such 
pauper  shall  be  deemed  to  have  derived  a 
settlement  from  any  other  person.  The  section 
Bays:  "whether  by  parentage,  essate,  or  other- 
wise;" but  we  will  leave  out  these  words.  Now, 
we  come  to  the  words,  "  Except  in  the  case  of  a 
wife  from  her  husband."  The  wife,  if  she  had 
been  a  person  whose  removal  was  in  question, 
woold  have  come  within  the  terms  **  No  person 
shall  be  deemed  to  have  derived  a  settlement  from 
uiy  other  person,  whether  by  parentage,  estate,  or 


otherwise  " — for  *'  estate  "  is  a  large  word,  and  it 
must  include  marriage.      This  exception   shows 
that  in  a  case  where  the  removal  of  a  wife  is  in 
question  she  may  derive  a  settlement  from  her 
husband.    There  it  stops.    The  section  goes  on, 
"and  in  the  case  of  a  ohild  under  the  age  of 
sixteen."    If  that  were  the  only  exception,  a  child 
of  over  sixteen  is   not   excepted.      The  section 
proceeds,  "  which  child  " — here  again  you  must 
read  the  section  as  meaning  in  the  case  of  a  ques- 
tion as  to  tha  removal  of  a  ohild  under  sixteen — 
"  shall  take  the  settlement  of  its  father  or  of  its 
widowed  mother,  as  the  case  may  be,  up  to  that 
age."    Therefore,  here  again  yon  are  shut  down 
to  the  father  or  the  widowed  mother,  just  as  in 
the  catie  of  a  wife  you  are  shut  down  to  the  hus- 
band. If  the  matter  had  stopped  there,  it  seems  to 
me  that  in  the  case  of  anyone  over  sixteen,  that 
creature  (I  was  going  to  say  person,  and  this 
shows  the  difficulty  of  construing   the    section), 
not  being  within  either  of  the  exceptions,  would 
have  been  a  "  person  "  within  the  beginning  of  the 
section.    In  that  case  you  would  have  been  con- 
fined by  the  beginning  of    the  seotion  to  saying, 
that  that  person  shall  not   be  deemed   to  have 
derived  a  settlement  from  any  other  person.    But 
put  in,  though  I  agree,  clumsily,   and  perhaps, 
during  the  passing  of  the  enactment,  yon  have 
this  creature  of  over  sixteen  not  within  the  excep- 
tions already  stated,  who  is  dealt  with  as  follows : 
"  and  shall  retain  the  settlement  so  taken  until  it 
shall  acquire  another."    There  the  seotion  deals 
with  the  case  of  the  creature  after  he  is  sixteen, 
and  from  the  time  he  is  of  that  age  until  he  has 
acquired  another  settlement.    You  have  probably 
brought  him  within  the  exceptions  by  those  words, 
*'  shall  retain  the  settlement  so  taken."    What  is 
the  settlement  "  so  taken  P"    It  is  a  settlement 
from  the  husband,  the  father,   or  the  widowed 
mother.    But  it  goes  no  farther,  and  it  does  not 
entitle  you  any  more  than  the  other  exceptions  did 
to  go  to  the  husband's  father,  or  the  grandfather. 
What  is  the  meaning  then  of  what  we  have  called 
the  third  part  of  the  section  P    I  confess  I  cannot 
see  to  what  cases  it  applies  ;   but  I  can  seo  this, 
that  it  does  not  enable  you  to  go  to  the  grand- 
father.   On  the  contrary,  whatever  oase  that  part 
of  the  section  does  apply  to,  it  shuts  yon  off  again 
at  the  father,  or  even  short  of  the  father ;  because 
it  deals  with  the  case  where  "  it  cannot  be  shown 
what  settlement  such  child  or  female  derived  from 
the  parent  without  inquiring  into  the  derivative 
settlement  of  such  parent."    Therefore  it  forbids 
you  to  inquire  into  the  derivative  settlement  of 
such  parent.    If  I  may  state  my  present  view  of 
that  part  of  the  section,  I  am  inclined  to  think  it 
applies  to  cases  of  children  of  over  sixteen  where 
you  cannot  prove  the  settlement  of  the  father,  and 
therefore    cannot   show    what    settlement    they 
retain;  and   where  the   circumstances   are  such 
that  under  the  old    law    you  would    have   been 
obliged  to  go  to  a  derivative    settlement.     This 
enactmeijt  shuts  you  off  from  a  derivative  settle- 
ment in  those  cases,  and  says  the   persons  as  to 
whom  the  question   of  removal  arises  are  to   be 
deemed   to  be   settled  in  the  parish  where  they 
were  born.    Therefore;    in    no    case   under    thid 
section  can  you  ever  go  beyond  the  father  or  the 
husband  of  the   person  who   is  to  be  removed. 
You  cannot  go  to  the  father  of  the  husband,  or  the 
grandfather  of  the  child.    In  this  case  it  is  sought 
to   inquire  as    to   the  father    of    the  woman's 
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faoBband  and  the  grandfather  of  the  children, 
and  the  question  is  whether  this  can  be  gone 
into.  In  my  opinion  it  oannot,  and  therefore  the 
evidence  wae  not  properly  admitted  by  the  jnstices, 
and  the  Recorder  was  right  m  quashing  the 
order  of  remoyal.  What  effect  this  judgment  may 
have  upon  other  questions,  such  as  the  removal  of 
children  under  nurture  from  their  mother,  it  is 
not  for  me  to  say  at  present.  Neither  is  it  neces- 
sary for  me  to  solve  the  many  questions  that  have 
been  raised  in  the  course  of  the  argument.  It  is 
not  necessary  to  solve  the  question  of  what  will 
become  of  this  woman  or  of  these  children,  if  by 
shuttini;  out  any  inquiry  as  to  the  settlement  of 
the  g^ndfather  you  oannot  prove  the  settlement 
of  the  father.  Tlie  (juestion  as  to  what  is  to  be 
done  in  such  a  case  is  not  raised  at  present,  and 
therefore  it  is  not  the  subject-matter  of  decision. 
Assuming  the  evidence  to  be  that  the  husband  is 
alive,  but  there  is  an  incapacity  to  prove  what  his 
settlement  is,  questions  whether  the  mother  and 
children  are  to  remain  where  they  are,  or  whether 
they  are  to  be  removed  elsewhere,  or  whether  t bey 
can  be  separated  or  not,  are  all  questions  which 
it  is  not  necessary  to  decide  in  this  cave.  I  have 
given  my  view  of  the  construction  of  ihe  Act 
of  Parliament  with  regard  to  the  point  before 
us.  If  that  view  is  inconsistent  with  any  decided 
case,  of  course  I  say,  as  I  am  bound  to  do  when 
I  differ,  that  I  cannot  agree  with  it. 

Cotton,  L.J. — I  am  of  the  same  opinion.  The 
question  that  we  have  to  answer  in  determining 
whether  this  order  of  removal  ought  to  be  auashed 
is,  whether  the  facts  admitted  and  proved  estab- 
lished a  settlement  of  William  Hughes  in  the 
parish  of  Madeley.  Now,  the  only  evidence,  and 
the  only  admission  in  order  to  make  out  a  settle- 
ment was  the  fact  that  John  Hughes,  the  father  of 
William  Hughes,  had  been  bom  there ;  that  is  to 
say,  a  derivative  settlement  was  proved  in  the  case 
of  William  Hughes.  But  if  the  true  construction 
of  the  Act  of  Parliament  be,  as  I  think  it  is,  that 
evidence  of  derivative  settlement  could  not  be 
given,  and  that  the  derivative  settlement  could  not 
be  entered  into,  then  the  order  for  removal  was 
wrong.  Now,  the  35th  section  begins  by  a  general 
clause.  [His  Lordship  read  the  section  down  to 
"  acquires  another  settlement."!  What  has  been 
done  here  is  to  hold  that  WilRam  Hughes  had 
derived  a  settlement  from  his  father,  and  to  enter 
into  his  derivative  settlement,  and  that  is  prohi- 
bited by  the  clause  in  the  Act  of  Parliament, 
unless  it  could  be  shown  that  there  is  something 
in  the  exception  which  follows  which  enables  that 
derivative  settlement  to  be  entered  into.  Now, 
what  is  it  ?  "  Except  in  the  case  of  a  wife  from 
her  husband."  It  is  not  that  when  the  question 
of  a  wife's  settlement  is  considered,  then  the 
previous  enactment  is  to  be  altogether  disregarded, 
but,  as  I  understand  it,  that  in  the  case  of  a  wife 
when  her  removal  is  under  consideration,  she  shall 
derive  a  settlement  from  her  husband,  and  it  gOes 
no  farther.  It  does  not  in  any  way  enable  her 
husband's  derivative  settlement  to  be  entered  into. 
And  then  it  goes  on,  "  and  in  the  case  of  a  child 
under  the  age  of  sixteen,  which  child  shall  take 
the  settlement  of  its  father  or  of  its  widowed 
mother,  as  the  case  may  be."  That  would  seem 
not  in  any  way  to  remove  the  restriction  as  to  going 
into  a  derivative  settlement,  except  as  regards  the 
child  whose  case  is  under  consideration ;  and  I 
will  consider  presently  whether  it  is  to  be  re- 


stricted to  the  consideration  of  the  case  of  a  child 
when  under  sixteen.    But  the  argument,  really,  of 
Mr.  Jelf  is  this,  that  he  could  go  into  the  con- 
sideration of  the  derivative  settlement  of  William 
Hughes  because  he  once  was  a  child,  and  that  you 
may  consider  what  settlement  he  had  when  he  was 
a  child.    In  my  opinion  it  would  be  using  foroed 
language  to  say  that  you  can  oonsider  William 
Hughes,  who  was  the  father  of  a  family,  as  within 
this  exception,  which  is  pointed,  I  think,  to  those 
who  not  only  can  be  properly  called  children  at  the 
time  when  the  question  of  derivative  setilement 
arises,  but  also  when  the  question  arises  as  to 
thflir  removal.    It  would  be  quite  wrong  and  a 
straining    of    English     language    to    hold    that 
William    Hughes    could    at    this    time    be    said 
to    be    a    child    within    the    meaning    of     this 
Act.     It  extends   undoubtedly  to   children  over 
sixteen;     but     would     it    be     right,    according 
to   ordinary  English    language,   to    nay    that    a 
man  of   fifty  or    sixty,   both  of   whose  parents 
were  dead,  and  who  was  the  head  of  a  family 
instead  of  a  member  of  a  family  under  a  fat  her  or 
mother,  could  be  conpidered  as  a  child  within  the 
meaning  of  this  Act  of  Parliament  P     It  has  been 
pointed  out,  and  I  do  not  see  the  answer  to  it,  that, 
if  that  argument  is  right,  you  could  go  into  the 
derivative  settlement  of  any  member  of  a  family. 
It  would  be   in  effect  to  repeal  the  enactment, 
which  says  that  no  person  shall   be  deemed  to 
have    derived    a   settlement    by  parentage.      It 
would  entirely,  so  far  as  I  can  see,  render  that 
enactment  inoperative,  and  would  introduce,  not- 
withstanding   its   provisions,   all  the  diffioaltiee 
and  expense  which  arose  from  the  cjuestion  of  a 
derivative  settlement  being  entered  into;  because 
I  do  not  see  where  you  are  to  stop.    It  is  trae,  I 
think  (although  it  is  not  necessary  here  to  decide 
it),  that  a  child  may  derive  its  settlement  from 
its  &ther,  even  though  it  is  not  under  sixteen. 
That,  I  think,  appears  from  the  fact  that  the  first 
part  of  the  section  as  well  as  the  third  part  deals 
with  children  who  are  not  under  sixteen.  Whether 
the  third  part  extends  to  children  under  sixteen 
as  well  it  is  unnecessary  here  to  decide,  but  un- 
doubtedly it  will  apply  to  children  who  are  above 
sixteen,  and  it  is  tnere  contemplated  that  they 
shall    derive    their    settlement  trom  the   father. 
But  it  is  also  clearly  shown  that  the  intention  of 
the  Legislature  was  that  the  derivative  settle- 
ment of  that  father  was  not  to  be  inquired  into. 
I  do  not  see  that  this  third  clause  of  itself  pro- 
viders for  a  derivative  settlement  from  the  father 
beine  entered  into;  it  considers  that  is  alieady 
provided  for.    Therefore,  in  my  opinion,  it  helps 
the    construction  which  I  have    put    upon    the 
previous  part  of  the  section,  that,  by  saying   if 
it  cannot  be  shown  what  settlement  such  child  or 
female  derived  from  the  parent,  the  third  clause 
assumes  that  can  be   entered    into  without    in- 
quiring into   the  derivative  settlement  of  socb 
parent.     It  does   not  say  that  such  derivative 
settlement  shall  not  be  entered  into,  because  %hm 

Eowf^r  of  inquiring  into  the  derivative  settlement 
as  been  already  taken  away  by  the  previous 
clause.  This  assumes  that  that  is  so,  and  then  it 
says  what  is  to  be  done  as  regards  fixing  the 
settlement  of  the  child,  namely,  that  it  is  to  be 
the  place  of  its  birth.  That,  I  think,  is  the  true 
construction  of  this  clause  as  regards  the  right 
of  going  into  the  derivative  settlement  of  William 
Hughes.    In  my  opinion  the  Act  of  I'arliament 
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takes  away  that  power,  and  tberefore  this  order 
was  rip^htly  qaashed.  Now  I  cannot  bat  see  that 
the  opinion  whioh  I  beHeve  we  all  have  formed  on 
this  section  is  inconsistent  with  certain  cases  that 
have  been  decided.  In  some  of  thnm  the  point 
does  not  seem  to  have  been  mnch  discussed.  In 
none  of  them  does  it  seem  to  have  been  fallj 
discussed  on  the  lines  on  which  this  case  has  been 
argned,  and  I  can  only  say,  notwithstanding  the 
respect  I  entertain  for  the  learned  judges  who 
decided  those  oases,  that  I  am  bound  to  express  a 
different  opinion  from  that  which  they  held  in 
those  cases. 

BowsN,  L.J. — I  am  of  the  same  opinion,  and  on 
the  oonstruction  of  the  Act  I  agree  with  what 
has  been  said  by  the  Master  of  the  Bolls,  and 
Cotton,  L.  J.  I  would  only  *dd  one  word  about 
the  way  in  which  this  question  comes  before  us. 
I  think,  perhaps,  there  may  be  something  more  in 
Mr.  Jelf 's  argument  than,  in  the  form  m  whioh 
this  case  oomes  before  ns,  seems  to  be  thought  by 
the  other  members  of  the  court.  I  am  not  sure 
that  the  Becorder  in  this  case  had  got  before  him 
the  point  of  law  exactly  as  we  have  had  it 
discussed.  I  am  not  perfectly  certain  that  he  has 
framed  his  question  in  that  view  of  the  law,  but  I 
am  confident  that,  in  whatever  way  he  framed  his 
question,  and  in  whatever  way  he  dedded  the 
case,  it  would  be  absolutely  neoessary  for  him  to 
discuss  and  to  deoide,  for  good  or  evil,  the  question 
and  oonstrnction  of  the  statute  which  we  have 
had  discussed.  I  think  it  would  be  idle  for  us  to 
be  led  aside  from  p^iving  judgment  on  the  real 
effect  and  oonstruction  of  the  statute,  by  a  sugges- 
tion that  the  learned  Becorder  may  not  have  put 
in  the  right  way  the  question  which  certainly 
arises  upon  this  case.  1  should  have  refused  if  I 
was  asked  by  any  recorder,  or  by  anybody  else, 
to  give  an  answer  to  a  question  of  this  kind: 
What  would  be  the  law  if  the  law  was  not  what 
it  is  P  or  to  be  told  that  I  must  assume  the  con- 
struction of  the  statute  to  be  what  I  conceive  it  is 
not,  and  to  answer  the  question  on  that  basis. 
Being  against  Mr.  Jelf  on  the  oonstruction  of  the 
statute,  if  we  were  to  be  embamssed  by  his 
diffioaltpr  about  the  form  of  the  case  we  would  be 
really  either  attempting  to  answer  an  impossible 

Siuestion  of  that  sort,  or  else  going  through  the 
orm  of  sending  baok  the  cace  to  be  re-stated  by 
the  Becorder,  and  to  come  back  again  upon 
exactly  the  same  point.  Because,  as  far  as  the 
Becorder  is  concerned,  he  would  state  the  case,  if 
it  was  sent  baok  to  him,  in  exactly  the  same  way 
as  we  think  it  ought  to  be  statea.  I  think  one 
woald  be  playing  with  the  form  of  pleading  to  go 
throQgh  that  process,  and  I  have  no  hesitation  in 
saying  that  the  Court  ought,  as  we  do,  to  break 
thioogh  all  those  technicalities  if  they  exist,  and 
come  to  the  root  of  the  matter,  and  deoide  on  the 
oonstmotion  of  the  Act  and  the  validity  of  the 
order  of  the  Court  of  Quarter  Sessions.  As  I 
have  said,  I  agree  in  the  construction  pat  upon  the 
■ection  by  the  Master  of  the  Bolls  and  by  Cotton, 
LJ.  The  first  clause  of  sect.  35  destroys,  in  my 
opinion,  the  possibility  of  receiving  the  evidence 
of  the  settlement  of  the  grandfother  of  the 
children,  or  of  founding  any  order  upon  it.  I  am 
not  sure  that  the  meaning  of  the  third  clause  may 
not  be  that  which  crossed  my  mind  in  the  course 
of  the  argument,  and  if  the  case  arises  again  that 
inav  be  aa  good  a  meaning  as  any  to  place  upon 
it,  hot  I  am  satisfied  that  meaning  will  not  help 
Mao.  Oas.— Vol.  XIIT. 


Mr.  Jelf's  argument.  On  the  contrary,  if  Mr. 
Jelf 's  argument  was  not  already  destroyed  by  the 
first  clause  on  the  plain  meaning  of  the  words,  it 
would  be  destroyed  by  the  third  clause.  It  is  not 
really  neoessary,  however,  to  deoide  what  the  third 
clause  does  meao  if  it  does  not  help  Mr.  Jelf. 
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for  0.  Bwrd,  Ironbridge. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Ifarc^  6  and  8, 1883. 

(Before  Qaovi,  Lop£B,  and  Mathsw,  JJ.) 

Clabk  and  othxbs  (pets.)  v.  Wallond  (resp.).  (a) 

MttnieipaH  eleotion  peHiion  —  Practice  —  Amend* 
meni  of  petUion—JurisdicHon  of  High  Court — 
'*  Subject  to  this  Act  " — Municipal  OorporaHon 
Act  1882  (45  ^  46  Vid.  c.  50),  s.  100,  eub-sect.  4. 

By  the  4ith  eub-eedion  of  the  BSth  eection  of  the 
Municipal  OorporaHons  Act  1882  (45  i*  46  Vict, 
e.  50)  a  municipal  election  petition  ehall  he  pre* 
sentedf  except  in  (he  ccue  oftnaUere  arising  after  the 
election,  within  twenty- one  da/ys  after  the  day  on 
which  the  election  was  held  ;  and  hy  the  S9th  sec* 
Hon  other  times  are  preseriied  d^ending  on  the 
date  of  the  presentation  of  the  petition. 

By  the  Uh  sub-section  of  the  100th  section  "  the 
High  Oourt  shaU,  subject  to  this  Act,  have  the 
same  powers,  jurisdiction,  and  authority  with 
respect  to  a  municipal  election  petition  and  the 
proceedings  thereon  as  if  the  petition  were  an 
ordinary  action  within  its  jurisdiction" 

Held,  that  &y  reason  of  the  words  "  stdject  to  this 
Ad,"  the  ith  subsection  of  the  lOOth  section  gives 
no  jurisdiction  to  the  High  Oourt  to  allow  inore 
than  twentV'One  days  after  the  election,  an  amend' 
ment  in  a  municipal  eUetion  petition  adding  the 
words  *'  and  ireakng  "  to  the  grounds  on  which 
ihe  petition  questions  the  election,  inasmuch  as 
the  petition  would  thereby  be  made  a  new  petition, 
wh&h  would  thus  be  presented  after  the  time  pre* 
scribed  by  the  ^h  sub-seetion  of  the  S8th  section. 

This  was  an  appeal  from  an  order  made  by 
Lopes,  J.  at  chambers  in  a  municipal  election 
petition  allowing  the  petitioners  to  amend  their 
petition  more  than  twenty- one  days  after  the  date 
of  the  election  by  adding  the  words  ''  and  treat- 
ing "  after  the  word  "  bribery  "  in  that  part  of  the 
petition  which  set  for6h  the  ground  on  whioh  the 
election  was  questioned. 

J^.  Morten  for  the  respondent. — Bv  the  4th  sub- 
section of  the  88th  section  of  the  Municipal 
Corporations  Act  1882  (45  &  46  Vict.  o.  50)  it  is 
provided  that  an  election  petition  shall  be  pre- 
sented within  twenty-one  days  after  the  day  on 
which  the  election  is  held,  and  by  the  4th  sub- 
section of  the  100th  section,  that  the  High  Court 
shall,  subject  to  this  Aot^  have  the  same  powers, 
jurisdiction,  and  authority  witJi  respect  to  a 
municipal  election  petition,  and  the  proceedings 
thereon,  as  if  the  petition  were  an  ordinary  action 
within  its  jurisdiction.  The  question  turns  on 
these  two  sub-sections.  The  power  of  the  court 
to  amend  monioipal  election  petitions  is  limited 

(a)  Beported  by  J.  SmitHi  Xnq.,  BuTlit0r-«t-Law. 
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by  the  words  '*  subject  to  this  Act/*  and  as  the 
addition  of  the  words  "  and  treating  *'  is  eqaiva- 
lent  to  the  presentation  of  a  fresh  petition  after 
the  expiration  of  twenty- one  days,  and  therefore 
contrary  to  the  4th  snb-seotion  of  the  88th  section, 
it  was  beyond  the  authority  of  the  learned  judge 
to  allow  such  an  amendment.  In  Pickering  v. 
Startin  (28  L.  T.  Bep.  N.  S.  Ill),  which  wUl  be 
relied  on  by  the  petitioner,  the  5th  sub-section  of 
the  2l6t  section  of  the  Corrupt  Practices  (Municipal 
Elections)  Act  1872  (35  &  36  Yict.  o.  60),  which  is 
similar  to  the  4th  sub-section  of  the  100th  section 
of  the  Municipal  Corporations  Act  1882,  does  not 
appear  to  have  been  referred  to  in  the  argument, 
and  since  the  point  which  arises  here  does  not 
seem  to  have  been  discussed,  that  case  is  of  no 
value.  In  Maude  v.  Lowley  (29  L.  T.  Bep.  N.  S. 
924 ;  L.  Bep.  9  C.  P.  167)  the  point  was  raised 
and  decided  in  favour  of  the  respondent 
[Lopes,  J. — ^The  case  of  Pickering  v.  Siariin  does 
not  seem  to  have  been  cited  in  that  case.]  No, 
but  Hon^^man,  J.,  in  that  case,  suggests  the  very 
point  which  arises  here,  as  being  mvolved  in  the 
decision  in  that  case,  and  Keating,  J.,  one  of  the 
judges  in  Pickering  v.  Startin,  was  also  one  of  the 
court  in  Maude  v.  Lowley,  so  that  the  court  must 
have  been  aware  of  the  case  and  disregarded  it. 
There  is  nothing  in  Aldridge  v.  Hirst  (35  L.  T. 
Bep.  K  S.  156;  1  0.  P.  Div.  410)  to  conflict  with 
Maude  v.  Lowley,  The  court  merely  declined  to 
discuss  the  question  as  to  whether  it  had  power  or 
not  to  make  amendments  in  petitions,  and  the 
reporter  in  the  headnote  to  the  report  of  that  case 
in  the  Law  Beports,  which  had  considerable  weight 
with  the  learned  judge  at  chambers,  has  wrongly 
stated  the  effect  of  the  judgment  of  the  court. 

H.  F,  DuUcene  for  the  petitioners. — This  amend' 
ment  was  rightly  made,  and  is  within  the  power 
of  the  court.  It  is  incorrect  to  say  that  this  point 
was  not  before  the  court  in  PifS^ering  v.  Startin 
{ubi  eup.).  It  appears  clearly  upon  the  face  of 
the  report  that  the  learned  counsel  for  the  respon- 
dent tnere  took  three  points,  the  third  being  that 
the  court  had  no  power  to  make  these  amend- 
ments, and  the  court  must  have  overruled  this 
point  to  arrive  at  the  decision  at  which  it  did.  In 
Maude  v.  Lowley  {tM  eup.)  it  was  stated  by 
counsel  that  such  an  amendment  had  never  yet 
been  allowed,  so  that  Pickering  v.  StarHn  was 
obviously  not  before  the  court.  There  is  no  definite 
provision  in  the  Act  taking  away  the  power  of 
amendment  it  was  the  object  of  the  4th  sub- 
section of  the  100th  section  to  give.  [Gbovs,  J. — 
If  this  amendment  is  made,  what  is  to  be  done 
with  respect  to  the  machinery  of  sects.  88-90,  the 
whole  of  which  rests  on  specified  times  calculated 
from  the  date  of  presentation  of  the  petition  P] 
That  is  not  affected.  The  petitioner  must  be 
satisfied  within  twenty-one  days  that  he  has  some 
ground  on  which  to  question  the  election,  and 
must  give  notice  of  it,  but  it  is  not  necessary  for 
him  to  give  notice  of  everything.  [Gbovb,  J. — 
But  then  the  real  matter  disqualifying  the  can- 
didate might  be  inserted  after  the  expiration  of 
twenty-one  days.]  It  is  a  question  for  the  exercise 
of  judicial  discretion  as  to  whether  an  amend- 
ment is  to  be  allowed  or  not.  [Mathew,  J. — By 
the  87th  and  88th  sections  the  grounds  of  the 
petition  are  to  be  specified ;  the  4th  sub-section  of 
the  100th  section  must  be  taken  s abject  to  this  as 
well  as  the  other  provisions  of  the  Act.]  These 
are  the  strongest  words  giving  the  jurisdiction, 


and  there  is  nothing  in  sects.  88-90  equally  strong 
to  take  it  away. 

Morten  in  reply. — ^The  case  of  WdU  v.„  Wren 
(5  C.  P.  Div.  546)  gives  the  same  construction 
to  the  words  "  subject  to  the  provisions  of  the 
Act "  as  that  adopted  by  the  court  in  Maude  v. 
Lowley, 

Gbovb,  J. — ^This  is  an  appeal  from  an  order 
made  by  my  brother  Lopes  at  cnambers  allowing  an 
amendment  in  a  municipal  election  potition  ^ter 
the  time  had  expired  within  wl.ich  the  Act 
prescribes  that  the  petition  should  be  presented, 
namely,  twenty-one  days,  and  of  coarse  the 
same  principle  would  apply  to  the  period  of 
twenty-eight  days  allowed  in  certain  cases.  The 
amendment  in  the  petition  related  to  the  grounds 
by  which  the  petition  alleged  the  elected  candi- 
date to  be  disqualified.  The  ground  oricinally 
stated  was  bribery,  and  the  amendment  sJlowed 
added  the  words  **  and  treating,"  and  the  question 
is  as  to  whether  my  brother  Lopes  had  jurisdio- 
tion  to  make  the  amendment,  as  we  shall  not 
interfere  with  his  dipcretion  in  so  daing  if  the 
jurisdiction  existed.  Now  the  ground  on  which 
the  learned  jadge  allowed  the  amendment  was 
founded  on  the  4th  sub-section  of  the  100th  section 
of  the  Municipal  Corporations  Act  1882,  the 
words  of  which  are,  "  tne  High  Court  shall,  sub- 
ject to  this  Act,  have  the  same  powers,  jurisdio- 
tion,  and  authority  with  respect  to  a  municipal 
election  petition  and  the  proceedings  thereon,  as 
if  the  petition  were  an  ordinary  action  within  its 
jurisdiction."  My  brother  Lopes  thought  that  these 
words  gave  him  plenary  authority,  becanse  in  an 
ordinary  action  before  the  High  Court  a  judge 
may  amend  at  any  time.  Upon  consideration  of 
all  the  cases  brought  before  us  in  argument,  and 
on  reading  the  section  of  the  Act,  it  seems  to  me 
that  this  appeal  must  be  allowed.  It  will  be  obeerved 
that  the  words  are  "  subject  to  this  Act,"  and  I 
suppose  it  will  be  admitted  that  these  words 
cannot  be  struck  out,  and  their  meaning  must  be 
"  subject  to  those  provisions  in  the  Act  which  the 
court  would  deem  materially  inconsistent  with 
the  powers  exercised  by  the  High  Court  in  an 
ordinary  action."  We  must  therefore  look  into 
the  Act  to  see  if  there  is  anything  repugnant  to 
the  exercise  of  the  ordinary  authority  of  the 
court.  The  87  »h  section  says  that  a  munioi- 
pal  election  may  be  questioned  by  an  election 
petition  on  four  grounds,  viz.  (1)  that  the  election 
was  to  the  borough  or  ward  wholly  avoided  hy 
general  bribery,  treating,  undue  influence*  or 
personation ;  or  (2)  that  the  election  was  avoided 
by  corrupt  practices  or  offences  against  that  part 
of  the  Act  committed  at  the  election ;  or  (3)  that 
the  person  whose  election  is  questioned  was  at 
the  time  of  the  election  disqualified ;  or  (4)  that 
he  was  not  duly  elected  by  a  majority  of  hiwf  n1 
votes ;  and  it  also  says  that  a  municipal  election 
shall  not  be  questioned  on  any  of  those  grounds 
except  by  an  election  petition.  Then  the  4k,h  snb- 
section  of  the  88th  section  says,  ''It  (t.6.  the 
petition)  shall  be  presented  within  twenty-one 
days  after  the  day  on  which  the  election  was  held, 
except  that  if  it  complains  of  the  election  on  the 
ground  of  corrupt  practices,  and  specifically 
alleges  that  a  payment  of  money  or  other  reward 
has  been  made  or  promised  since  the  election  by 
a  person  elected  at  the  election,  or  on  his  aocoant, 
or  with  his  privity,  in  pursuance  or  furtherance 
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of  saoh  oornipt  praotioes,  it  may  be  presented  at 
any  time  within  twenty-eight  days  after  the  date 
of  the  alleged  payment  or  promise,  whether  or 
not  any  other  petition  against  that  person  has 
been  previously  presented  or  tried."  Now  that 
would  appear  at  onoe  to  be  an  imperatiYe  provision 
of  the  Act,  and  there  follow  in  the  89th  section 
other  similar  provisions.  Not  only  does  the  Act 
say  the  petition  shall  be  presented  within  twenty- 
one  days,  but  also  (sect.  89,  sub-sect.  1),  "at 
the  time  of  presenting  an  election  petition, 
or  within  three  days  afterwards,  the  petitioner 
shall  give  security  for  all  costs,  charges,  and 
expenses  which  may  become  payable  by  him 
to  any  witness  summoned  on  his  behalf,  or  to  anv 
respondent."  Here,  then,  is  a  provision  to  be  ful- 
filled within  three  days  of  the  twenty-one  days. 
Then  in  the  3rd  sub-section  we  have :  *'  Within 
five  days  after  the  presentation  of  the  petition, 
the  peUtioner  shall  in  the  prescribed  manner  serve 
on  the  respondent  a  notice  of  the  presentation  of 
the  petition,  and  of  the  nature  of  the  proposed 
securiivt  and  a  copy  of  the  petition ; "  and  in  the 
4th  suV-section :  **  Within  five  days  after  the 
service  of  the  notice  the  respondent  may  object  in 
writing  to  any  recognisance  on  the  ground  that 
any  surety  is  insufficient  or  is  dead,  or  cannot  be 
foDud  or  ascertained  for  want  of  a  sufficient  de- 
scription in  the  recognisance,  or  that  a  person 
named  in  the  recognisance  has  not  duly  acknow- 
ledged the  same;  and  in  the  5th  sub- section: 
"  If  the  objection  is  allowQji,  the  petitioner  may, 
within  a  further  prescribed  time  not  ezceedinff 
five  days,  remove  it  by  a  deposit  in  the  prescribed 
manner  of  such  sum  of  money  as  will,  in  the 
opinion  of  the  court  or  officer  having  cognisance 
of  the  matter,  make  the  security  sufficient."  So 
that  those  three  sub- sections  provide  for  three 
periods  of  five  days  each  within  which  the  Ques- 
tion of  security  for  costs  is  to  be  settled.  Then 
comes  the  90th  section,  which  says  that  "  On  the 
expiration  of  the  time  limited  for  making  objec- 
tions," or,  after  objection  made,  on  the  objection 
being  disallowed  or  removed,  whichever  last 
happens,  the  petition  shall  bn  at  issue ;  "  and  then 
follow  provisions  as  to  what  is  to  be  done  when 
the  petition  is  at  issue,  viz.,  that  the  prescribed 
officer  bhall  make  a  list  of  all  election  petitions 
at  issue,  and  other  provisions.  Now,  all  these 
provisions  I  have  alluded  to  fix  a  time  prescribed 
by  a  certain  number  of  days,  all  these  times  being 
based  on  the  twenty -one  days  within  which  the 
petition  must  be  presented.  These  it  appears  to 
me  are  material  provisions  of  the  Act,  and  when 
the  words  "  subject  to  this  Act "  are  used  we 
cannot  disregard  them.  Otherwise,  if  we  were  to 
disregard  them  and  allow  this  amendment,  all 
these  provisions  would  be  dislocated,  for  in  order 
to  comply  with  the  Act  we  should  have  to  give 
farther  time  to  the  sitting  member  to  object  to 
the  petitioner's  security  for  the  further  costs  which 
might  become  payable  by  him  in  consequence  of 
the  amendment,  and  the  result  would  be  that  the 
Bame  petition  would  be  at  issue  at  two  different 
times,  first,  as  to  the  original  allegations,  and  after- 
wards at  a  different  time  as  to  the  further  allega- 
tions allowed  by  the  amendment.  There  is  no  pro- 
visicm  made  in  the  Act  fbr  such  a  state  of  affairs,  and, 
practically,  such  a  course  would  extend  all  these 
provisions,  for  which  a  limit  of  time  is  prescribed, 
to  an  unnamed  time.  To  my  mind  this  is  a  for- 
midable and  fatal  objection  to  the  allowance  of 


this  amendment.     It  is  said  that  such  amend- 
ments are  made  in  statements  of  claim.     That 
may  be  so,  and  as  far  as  any  amendment,  such 
as  is  usually  made  in  a  statement  of  claim,  can 
consistently  with  the  provisions  of  this  Act  be 
made  in  a  municipal  election  petition,  I  have  no 
doubt  that  the  court  has  jurisdiction  to  allow 
such  an  amendment.     I  give  no  opinion  as  to 
whether  an  allegation  can  be  withdrawn.    That, 
it  must  be  remembered,  would  not  conflict  with 
any  section,  but  I  do  not  think  it  is  at  all  material 
to  the  present  question,  because  in  any  case,  if 
notice  is  given  to  the  other  side  that  it  is  not 
intended  to  proceed  with  the  petition,  the  judge 
would  certainly  take  that  into  consideration  on 
the  question  of  costs.    I  do  not,  however,  think 
the  point  material,  and  I  therefore  give  no  opinion. 
My  judgment  is  based  on  the  fact  that  a  new 
charge  is  added  by  this  amendment,  and  thereby 
the  petition  is  made  a  new  petition,  the  charge 
being  one  which  j^oes  beyond  that  preferred  by 
the  original  petition.     It  is  also  based  on  the 
ground  that  the  words  "subject  to  this  Act" 
mvolve  the  necessity  of  looking  through  the  Act 
before  making  an   amendment   to  see  whether 
there  is  anything  in   the  Act  with   which  the 
amendment  would  be  inconsistent.    These  words 
"  subject  to  the  Aot "  have  received  judicial  con- 
struction in  other  cases.    I  may  cite  the  case  of 
Parsone  v.  Tinling  (35  L.  T.  Bap.  N.  S.  851 ;  2 
0.  P.  Div.  119),  in  which  it  was  held  that  the 
words  "  subject  to  the  provisions  of  this  Act "  at 
the  beginning  of  Order  IjY.  repealed  the  previous 
statutes  as  to  costs,  except  such  as  were  expressly 
preserved  by  sect.  67  of  the  Judicature  Act  1873 ; 
and  again  in  the  case  of  WelU  v.  Wren  (5  0.  F. 
Div.  5i6)  the  same  words  occurring  in  the  2nd 
section  of  the  Parliamentaiy  Elections  Aot  1868 
(31  &  32  Yiot.  c.  125)  were  duly  given  effect  to. 
Now,  on  the  point  before  us  there  are  two  cases, 
the  first  being  that  of  Piekerinji  v.  Siartin  (28  L.  T. 
Bep.  N.  S.  Ill),  where  the  decision  was  adverse  to 
that  to  which  I  have  come;  but,  as  the  learned 
counsel  for  the  plaintiff  contended  in  argument, 
the  question  raised  in  this  case  was  not  considered 
by  the  court  there.     In  the  second  case,  however, 
that  of  Maude  v.  Lowley  (29  L.  T.  Bep.  N.  S.  924; 
L.  Bep.  9  0.  P.  165),  the  point  was  considered  and 
decided  by  Lord  Coleridge,  C.J.  and  three  other 
judges,  who  came  to  the  same  decision  I  am  now 
pronouncing.     The  importance  of  that  case  is, 
that  the  point  was  adverted  to  and  formed  a 
ground  of  the  decision,  but  objection  is  taken  to 
it  on  the  ground  that  it  does  not  appear  that  the 
earlier   case   of    Pickering  v.  Startin  was  ever 
brought   before  the    court.      Still   the    section 
in  question  was  discussed,  and  even  if  my  opinion 
of  the  point  differed  from  that  of  the  court  which 
decided  Maude  v.  Lowley,  1  should,  in  spite  of 
Pickering  v.  Startin,  consider  myself  bound  by 
that  case.   As  to  the  point  itself,  the  inconvenience 
of  disallowing   this    amendment    was   strongly 
pressed  upon  us  in  argument,  but,  although  there 
can  be  no  doubt  that  sometimes  the  argument  ah 
vncoiweniente  may  be  of  use  where  the  words  of  a 
statute  are  capable  of  two  constructions,  it  is  not 
so  where  the  words  are  plain.     It  was  said  that  a 

Setitioner  may  not  be  informed  immediately  of 
iver  acts  of  corruption  committed  by  the  otner 
side ;  but,  on  the  otner  hand,  an  elected  member  of 
a  constituency  must  not  always  be  kept  in 
suspense,  and  it  is  reasonable  that  the  time  for 
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preferring  charges  against  him  should  he  limited. 
The  arguments,  therefore,  derived  from  the  oon- 
venienoe  and  inconvenience  of  the  respective 
courses  ma^  be  set  off  the  one  against  the  other, 
and  that  b^g  so,  to  my  mind  the  meaning  of  the 
statute  is  reasonably  clear,  and  I  think  that  it  wa& 
the  intention  of  the  Legislature  to  fix  a  rigid 
limit  of  twenty-one  days  for  the  presentation  of 
petitions,  and  that  therefore  this  appeal  must  be 
allowed. 

Lopxs,  J. — This  is  a  petition  against  an  order  of 
mine^  made  at  chambers  allowing  a   municipal 
election  petition  to  be  amended  by  adding  the 
words  "  and  treating "  to  the  original  ground  of 
the  petition.     Since  making  that  order,  in  the 
course  of  the  argument  in  this  case,  the  case  of 
Maude  y.  Lotolsy  (29  L.  T.  Bep.  N.  S.  924 ;  L.  Bep. 
9  C.  P.  165)  has  been  brought  to  my  attention. 
The  head-note  in  that  case  is  to  the  effect  that  a 
petition  against  the  election  of  a  town  councillor 
cannot,  after  the  expiration  of  the  twenty-one  days 
limited  by  sect.  13,  sub-sect.  2,  for  its  presentation, 
be  amended  by  the  introduction  of  a  substantially 
new  charge.    Now  that  is  the  present  case ;  in 
fact,  it  is  remarkable  how  near  the  case  altogether 
comes  to  the  present,  and  Honyman,  J.,  in  his 
judgment  in  that  case,  says:  "I  am  of  the  same 
opinion.    There  is  nothing  in  the  Act  or  in  the 
rules  framed  in  pursuance  of  it  to  warrant  this 
amendment    The  7th  section  requires  the  peti- 
tion to  be  presented  within  twenty-ono  days  after 
the  election.    Here  a  petition  was  presented  in 
time,  charging  the  employment  as  paid  canvassers 
of  persons  on  the  register  of  burgesses  for  the 
north  ward  of  the  borough.    After  the  expiration 
of  the  twentv-one  dajs,  the  petitioners  seek  to 
add  a  new  charge,  viz.,  the  employment  as  paid 
canvassers  of  persons  who  are  on  the  register  of 
burgesses  for  other  wards  in  the  borough.    I 
think  that  cannot  be  allowed.    Suppose  a  petition 
to  alleee  bribeiy  only,  could  the  petitioners  be 
aHowecT  afterwards  to  add  a  charge  of  treating  P*' 
These  words  must  have  a  very  strong  bearing  on 
the  present  case,  since  it  appears  that  the  very 
point  now  raised  before  us  was  raised  in  that  case. 
But  it  is  said  that  the  case  of  Pickering  v.  Stariin 
(28  L.  T.  Bep.  N.  S.  Ill)  was  not  cited  in  that 
case  or  the  decision  would  have  been  different. 
Whether  it  was  or  was  not  cited,  I  do  not  know ; 
it  is  true  that  no  mention  of  it  appears  upon  the 
face  of  the  reports  of  Maude  v.  Lowley,  but  it  is 
quite  dear  upon  them  that  Keating,  J.,  who  was 
one  of  the   ludges    who   decided  Fickering   v. 
Startinf  was  also  a  member  of  the  court  in  Maude 
V.  Lowley,  and  entirelv  concuired  with  the  decision 
there  arrived  at.    This  seems  to  me  to  dispose 
entirely  of  the  objection  founded  upon  Pickering 
Y.  Startin,    When  I  gave  my  decision  at  chambers 
I  remember  that  I  relied  chiefly  on  the  case  of 
Aldridge   ▼.    Hir9t   (L.   T.    Bep.   N.     S.    166 ; 
L.  Bep.  1   0.  P.  Div.  410),  the   head-note   to 
which  case  runs:  "This  court  will  not  amend 
an  election  petition    by  striking  out,  after  the 
lapse  of  the  time  limited  by  the  Act  [for  pre- 
senting it,  that  part  of  the  prayer  of  the  peti- 
tion wnich  claims  the  seat  for  the  petitioner  (an 
unsuccessful  candidate),  and  the  allegations  apply* 
ingtoa  scrutiny  which  would  be  dependent  thereon, 
inasmuch  as  this  would  affect  the  rights  of  the 
constituency.    Practice  of  election  committees  in 
this  respect  followed.    Semhle,  that  it  is  competent 
to  this  court  to  amend  an  election  petition  at  any 


time  by  striking  out  allegations  therein,  where  it 
is  satisfied  that  no  injurious  result,  or  a  benefidal 
one,  will  follow ;  or  by  adding  matters  discovered 
after  the  filing  of  the  petition.'*  It  was  on  the 
authority  of  that  head-note  that  I  allowed  this 
amendment,  but  it  will  be  seen  on  reference  to  the 
judgments  that  that  proposition  is  not  suroorted 
by  them.  All  that  Grove,  J.  says  is:  "We  l^ 
no  means  decide  that  this  court  has  no  power  to 
make  amendments  in  petitions,  provided  it  sees 
that  no  injurious  or  unjust  result,  or  that  a  bene- 
ficial result,  will  follow.  In  Pickering  ▼.  StarHn 
the  Court  of  Common  Pleas  allowed,  in  the  case 
of  a  municipal  election  petition,  an  amendmcxnt 
by  adding  two  paragraphs  relating  to  matters  dis- 
covered after  the  filing  of  the  petition.  On  the 
other  hand,  in  Maude  v.  Lowley,  an  application 
for  an  amendment  by  addition  of  allegations  as  to 
acts  committed  in  other  words  besides  those 
named  in  the  original  petition  was  refused  by  this 
court."  These  words  it  seems  to  me  are  quite 
negative,  and  do  not  even  amount  to  a  dictum  in 
favour  of  the  petitioner  here.  I  think,  therefore, 
that  this  appeal  should  be  allowed. 

Mathsw,  J.—I  am  of  the  same  opinion. 

G&OYS,  J. — With  reference  to  Aldridge  ▼•  Hirst 
(ubi  sup.)  I  may  say  that  I  think  it  is  clear  from 
the  words  themselves  that  I  had  not  at  that  time 
in  my  mind  the  case  of  an  amendment  adding  a 
new  ground  of  petition.  ^^^  ^^^ 

Solicitors  for  the  petitioners,  SchuUz  and  Son^ 
for  A,  J.  JSUis,  Maidstone. 

Solicitors  for  the  respondent,  BouUh  Siaeeyp  and 
OastUf  for  F,  S.  Stenning,  Maidstone. 


Tuesday,  April  24, 1883. 

(Sittings  at  Nisi  Prins,  before  the  Lobj)  Chief 
JusTiGB  op  England  and  a  Special  Jury.) 

Bbo.  V,  Bahsat  and  Foote. 

Newspaper — Blasphemous  Uhel — What  constUuies 
— Oriminal  intention  in  the  proprietor. 

The  d^endants  were  indicted  for  blasphemous  Ubel 
in  the  puhliecUion  of  certain  cartoons,  ^c,  in  a 
newspaper  caUed  the  Freethinker. 

The  Jury  were  directed  that  a  hlMmhemous  Ixbel  did 
not  consist  in  an  honest  denial  of  the  truths  of 
the  Ohristian  religion,  hut  in  "  a  wHful  intention 
to  pervert,  instdt,  and  mislead  others  by  means  of 
licentious  and  contumelious  ahuse  applied  to 
sacred  subjects ; "  and  further,  that  an  authority 
to  publish  libeUous  matter  was  not  a  presump- 
tion  of  law,  btU  a  question  of  fact. 

Teis  was  an  indictment  against  Foote,  the  repated 
editor,  and  Bamsay,  the  refuted  publisher,  of  a 
newspaper  styled  the  Freethinker,  ior  the  publica- 
tion of  certain  blasphemous  libels  therein.  Mr. 
Charles  Bradlaugh,  M.P.,  had  also  been  indicted 
together  with  the  above-named  defendants  upon 
the  same  charge,  but  at  his  request  and  that  of 
Bamsay  the  case  had  been  removed  to  the  Queen's 
Bench  Division  for  trial,  and  Mr.  Bradlaugh  had 
been  tried  separately  and  acquitted  on  the  ground 
that  there  was  no  sufiELcient  evidence  to  connect 
him  with  the  publication  of  the  paper. 

Both  the  defendants  had  been  formerly  tried 
and  convicted  before  North,  J.  for  blasphemous 
libels  contained  in  the  last  Christmas  number  of  the 
same  paper.     The  present  trial  was  concerned 
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with  BeTond  issnes  eztendiog  from  Maroh  to  Jnne 

18&2. 

Sir  Hardinge  Oifard,  Q.C.  (with  whom  were 
Moloney  and  ffToodfaU)  appeared  for  the  proseoa- 
iion. 

The  defendants  Beverally  oondncted  their  own 
defence  in  person,  Avory  for  Rameay  and  Oltier  for 
Foote  being  present  to  advise  and  argae  on  points 
of  law. 

Before  the  jury  were  sworn,  Avory  raised  certain 
technical  objections  to  the  indictment,  and  called 
attention  to  the  fact  that,  although  he  was  nnable 
to  say  that  his  client  had  been  atUrefoU  acquit^ 
jet  he  bad  been  previonsly  convicted,  and  was  now 
nndeivoing  sentence  for  a  similar  offence  com- 
mitted snbseqaently  to  that  specified  by  the  indict- 
ment; bat 

Lord  CoLERiDOX,  O.J.  said,  that  he  had  already 
decided  the  technical  points,  and  was  of  opinion 
that  the  trial  had  better  proceed. 

Moloney  for  the  prosecution. — The  pablications 
npon  which  the  indictment  is  based  extend  from 
March  to  June  of  last  year.  After  these  pro- 
ceedings (x>mmenoed  the  defendants  were  prose- 
caied  for  a  subsequent  issae  of  the  Freethinker  at 
the  Central  Criminal  Goart.  He  cited  Starkie's 
definition  of  blasphemoas  libel  (vide  infra),  and 
went  into  the  details  of  the  pablications  npon 
which  the  indictment  was  based,  adding  that  if  a 
verdict  of  "  goilty  "  was  returned  by  the  jury,  it 
might  be  proper  for  his  Lordship  then  to  toke  the 
previous  sentence  into  consideration.  It  was 
proved  that  the  Director  of  Public  Prosecutions 
had  given  his  fiat  for  the  prosecution,  that  on  the 
26th  Not.  1881,  and  the  2nd  Aug.  1882,  Bamsay's 
name  had  been  entered  in  the  registry  of  news- 
papers as  proprietor  of  the  FreethinJ^r,  and  that 
in  Feb.  1883  Foote's  name  had  been  so  entere>l ; 
hut  his  Lordship  held  that  this  last  entry,  as  beingr 
Babsequenft  to  the  indictment,  was  not  material 
evidence  to  connect  Foote  with  the  publication  of 
the  paper.  It  was  not  substantially  disputed  that 
Foote  was  the  editor  and  Bamsay  the  publisher  of 
the  Freeihinher,  but  in  the  course  of  the  evidence 
his  Lordship  held  that  it  was  not  admissible  to 
ask  a  printer  who  the  editor  of  a  paper  was,  as 
the  question  was  oomplex,  and  it  was  possible  for 
a  man  to  know  for  purposes  of  society  that  which 
he  did  not  know  sufficiently  for  purposes  of 
evidenoe.  He  also  held  that  the  evidence  must  be 
limited  to  the  publication  of  the  particular 
nambers  of  the  paper  which  were  incriminated, 
and  that  it  was  not  permissible  to  ask  a  witness 
what  he  supposed  to  be  the  meaning  of  certain 
cartoons,  that  being  a  subject  npon  which  the 
jary  must  exercise  their  own  judgment. 

Bamsay,  in  defence,  cited  various  works  by 
Professor  Huxley,  Shelley  and  others ;  and  com- 
plained of  the  uncertainty  of  the  definition  of 
blasphemy. 

Foote,  in  defence,  followed  the  same  argument 
as  Bamsay.  He  also  said  that  blasphemy  was  only 
a  new  name  for  heresy,  which  used  to  be  tried  in 
the  Ecclesiastical  Courts,  and  consisted  in  fact  of 
heresy  against  the  State  religion.  He  also  quoted 
the  criticisms  made  in  Stephen's  Diffest  of  the 
Criminal  Law  upon  the  definitions  of  blasphemy. 

Lord  GoLBBiDOB,  O.J.— The  two  defendants  are 
indicted  for  the  publication  of  blasphemous  libels ; 
sad  the  two  questions  which  arise  for  your  con- 


'   sideration  are:  First*  are  these  publications  in 
themselves  blasphemous  libels  P  Secondly,  if  they 
are  so,  is  the  publication  of  them  traced  home  to 
the  defendants  so  that  vou  oan  find  them  ffuilcy  P 
I  will  begin  with  the  last  question,  thougn  it  is 
reversing  the  logical  order,  because   it  is   the 
shorter   and  more  simple   of    the   two.     Both 
questions  are  entirely  for  you.    When  you  have 
heard  what  I  have  to  say  to  you  as  to  the  state 
of  the  law,  as  I  understand  it,  it  will  then  be 
for  you  to  pronounce  a  general  verdict  of  guiltj 
or  not  guilty.     19  ow,  for  the  purpose  of    this 
question,  which  I  deal  with  first,  I  will  assume 
for  the  moment  that  these  are  blasphemous  libels, 
but  though  I  assume  it  now  I  will  discuss  it  with 
you  afterwards.     Assuming  them,  then,  to    be 
blasphemous '  libels,  is  the  publication  of  them 
traced  home  to  the  defendants  P    As  you  are  not 
the  same  jury  who  tried  Mr.  Bradlaugh,  it  is 
necessary  for  me  to  repeat  to  you  the  direction  on 
this  subject  which  I  gave  a  few  days  ago  to  the 
jury  which  tried  him.    As  to  the  matter  of  pub- 
lication, the  law  has  been  altered  in  most  impor- 
tant respects  by  a  statute  passed  early  in  the 
reign  of  the  present  Queen  (6  &  7  Yiot  c  96).    It 
used  to  be  tne  law  that  the  proprietor  of  a  news- 
paper  was  criminally,  not   merely  civilly,    but 
criminally  responsible  for  a  libel  inserted  in  his 
paper,  and  that  a  bookseller  or  publisher  was 
criminally  responsible  for  a  libel  in  any  book  which 
was  sold  or  published  under  his  authority,  even 
though  the  newspaper  proprietor,  or  the  book- 
seller or  publisher,  did  not  know  of  or  authorise 
the  insertion  of  any  libel,  and  did  not  even  know 
of  its  existence.    But  this  in  the  crvmindl  law  was 
an  anomaly  and  a  grievance,  which  the  statute  I 
have  referred   to  vras,  in   its    seventh   section, 
intended  to  remedy.    That  section  came  to  be 
considered  in  the  case  of  Beg.  ▼.  Holhrooh,  in 
which  a  gross  libel  on  the  town  clerk  of  Ports- 
mouth had  been  published  in  a  Portsmouth  news- 
paper.   The  case  was  twice  tried  at  Winchester, 
first  before  Lindley,  L.J.,  and  secondly  before 
Grove,  J.    On  each  occasion  the  ruling  of  the 
judge  who  tried  the  case  was  questioned  in  the 
Queen's  Bench  in  the  time  of  my  predecessor 
in    this    seat ;  on  each  occasion    by  the   same 
three    judges,    Cockbum,    L.G.J.    and    Mellor 
and   Lush,  JJ. ;    on   each   occasion   there  was 
the    same    difference    of    opinion,     the     Lord 
Chief     Justice     and    Lush,     J.     holding    one 
way  and  Mellor,  J.  the  other.     But,  notwith- 
standing this  difference  of  opinion,  the  case  is  a 
binding  authorit;^  upon  me,  and  I  lay  down  the 
law  to  you  in  the  terse  and  clear  language  of 
Lush,  J.:  "The  effect  of  the  statute,"  says  he 
(4«L.  Bep.  Q.  B.  50),  <<read  by  the  light  of  pre- 
vious decisions,  and  read  so  as  to  make  it  re- 
medial, must  be,  that  an  authority  from  the  pro- 
prietor of  a  newspaper  to  the  editor  or  publisher 
to  publish  what  is  libellous,  is  no  longer  to  bci  as 
it  formerly  was,  a  presumption  of  law,  but  a 
question  of  fact.  Before  the  Act  the  only  (juestion 
of  fact  was,  whether  the  defendant  authorised  the 
publication  of  the  paper,  now  it  is  whether  he 

authorised  the  publication  of  the  libel 

Criminal  intention  is  not  to  be  presumed,  but  it  is 
to  be  proved,  and  in  the  absence  of  evidenoe  to 
the  contrary,  a  person  who  employs  another  to  do 
a  lawful  act,  f.e.,  to  publish,  is  to  be  taken  to 
authorise  him  to  do  it  in  a  lawful  and  not  in  an 
unlawful  manner."     Such  is  now  the  law  laid 
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down  in  admirable  language  by  great  aathority ; 
and  it  is  for  yon  to  say  whether,  aocording  to  the 
law  as  laid  down,  these  defendants  (either  or  both 
of  them)  did  or  did  not  authorise  the  pnblioation 
of  these  libels.    On  the  trial  of  Mr.  Bradlangh 
this  question  of  fact  was  the  question  in  the  case ; 
he  grounded  his   defence  upon  the  contention, 
that  whatever  was  the  character  of  the  published 
matter,  the  publication  was  not  by  his  authority. 
That  was  his  defence ;  and  upon  that  defence,  so 
far  as  I  may  presume  to  assign  reasons  for  the 
general  verdict  of  a  jury,  he  was  acquitted.    In 
the  trial  before  us  the  process  has  been  reversed. 
The  fact  of  publication  by  the  defendants  has 
hardly  been  contested.    The  evidence  is  all  one 
way ;  it  is  uncontradicted,  and  it  is  overwhelming. 
It  is  proved  that  the  defendant  Ba'msay  sold  the 
papers  which  contained  the  libels.    It  is  proved 
that  the  articles  charged  as  libellous  were  inserted 
by  the  express  direction  of  the  defendant  Foote. 
There  is  nothing  to  qualify  this  proof ;  the  defen- 
dautp,  in  fact,  do  not  deny  their  liability ;  and 
though  the  case  is  for  you,  I  do  not  know  that  I 
need  refrain  from  saying  that,  if  upon  the  evidence 
you  have  heard,  you  think  both  the  defendants 
liable  for  the  publication  of  these  alleged  libels,  I 
shall  entirely  agree  with  you.    That,  however,  is, 
comparatively  speaking,   the  least    matter  you 
have  to  decide ;  for  the  proof  is  clear,  and  it  is 
not  disputed.    The  great  point  still  remains,  are 
these  articles  within  the  meaning  of  the  law  blas- 
phemous libels  P    Now  that,  as  yon  have  been 
truly  told,  is  a  matter  absolutely  for  you.  On  you 
is  thp  responsibility,  after  looking  at  them  and 
reading  them,  of  saying  whether  they  are  or  are 
not  blasphemous  libels.    My  duty  is  to  explain  to 
you  as  clearly  as  I  can  what  is  the  law  upon  the 
subject.    My  duty,  further,  is  not  to  answer  the 
speeches  of  the  defendants,  (that  is  no  part  of  the 
duty  of  a  judge),  but  to  point  out  to  you  what  in 
their  arguments  is  in  my  judgment  well-founded, 
and  what  is  not ;  and  then,  when  you  have  listened 
to  me,  the  question  is  entirely  for  you.    I  am  sure 
from  my  experience  of  juries  that,  in  a  criminal 
case  especially,  the^  will  obev  the  law  as  declared  by 
the  judge ;  they  will  take  the  law  from  the  judge, 
whether  they  like  it  or  do  not  like  it,  and  apply 
it  honestly  to  the  facts  before  them.    Gentlemen, 
I  have  said  before,  and  I  take  the  freedom  to 
repeat,    that  it  is  far  more  important  the  law 
should  he  administered  with  absolute  integrity, 
than  that  in  this  case  or  in  that  the  law  should  be 
a  good  law  or  a  bad  one.    The  moment  juries  or 
judges  go  beyond  their  functions,  and  take  upon 
themselves  to  lay  down  the  law  or  find  tho  facts, 
not  aocording  to  the  law  us  it  is,  but  according  to 
the  law  as  they  think  it  ought  to  be,  then  the 
certainty  of  the  law  is  at  an  end;  there  is  nothing 
to  rely  upon ;  we  are  left  to  the  infinite  variety 
and  uncertainty  of   human  opinion;  to  caprice 
which  may  at  any  moment  influence  the  best  of 
us ;  to  feelings  and  prejudices,  perhaps  excellent 
in  themselves,  but  which  may  aistort  or  disturb 
our  judgment,  and  distract  our  minds  from  the 
single  simple  operation  of  ascertaining  whether 
the  facts  proved  bring  the  case  within  the  law  as 
we  are  bound  to  take  it.    Forgive  me  if  I  seem  to 
press  too  earnestly  upon  a  special  jury  of  Middle- 
sex these  obvious  commonplaces.    If  at  my  age, 
with  so  much  to  bring  about  a  temper  of  indif- 
ference, with  the  training  which  a  whole    life 
spent  in  judicial  pursuits  ought  to  have  brought 


with  it ;  if  I  feel,  as  I  confess  I  do,  that  it  is  hard 
in  a  case  like  this  to  be  perfectly  just  and  abso- 
lutely impartial,  it  may  perhaps  be  that  to  some 
of  you  at  least  my  earnest  warning  may  not  be 
absolutely  useless;  at  any  rate,  I  am  sure  you 
will  pardon  me  for  having  presumed  to  utter  it. 
Gentlemen,  you  have  heard  with  truth  that  these 
things  are,  according  to  the  old  law,  if  the  dicta 
of  old  judges,  diofia  often  not  necessary  for  the 
decisions,  are  to  be  taken  as  ot  absolute  and 
unqualified  aathority — that  these  things,  I  say, 
are  undoubtedly  blasphemous  libels,  simply  and 
without  more,  becajise  they  question  the  truth  of 
Christianity.  But  1  repeat  what  I  said  on  the 
former  trial  that,  for  reasons  which  I  will  pre- 
sently explain,  these  dicta  cannot  be  taken  to  be  a 
true  statement  of  the  law,  as  the  law  is  now.  It 
is  no  longer  true,  in  the  sense  in  which  it  was 
true  when  these  dicta  were  uttered,  that  Chris- 
tianity is  part  of  the  law  of  the  land.  In  the 
times  when  these  dicta  were  uttered,  Jews, 
Boman  Catholics,  Nonconformists  of  all  sorts 
were  under  heavy  disabilities  for  religion,  were 
regarded  as  hardly  having  civil  rights.  Every- 
thing almost,  short  of  the  punishment  of  death, 
was  enacted  against  them.  The  epithet  "fero- 
cious," which  lias  been  applied  to  the  statute  of 
William  III.,  to  which  so  much  reference  has  been 
made,  is  hardly  stronger  than  that  statute  de- 
serves. Jews,  it  is  true,  were  excluded  from 
Parliament  in  a  sense  by  accident,  for  the  oath 
which  excluded  them  was  not  pointed  at  them; 
but  no  one  can  doubt  that  at  that  time  if  it  had 
occurred  to  anyone  that  they  were  not  excluded, 
a  law  would  have  been  forthwith  passed  to 
exclude  them.  Historically,  and  as  matter  of  fact, 
such  was  the  state  of  things  when  these  dicta 
were  pronounced.  But  now,  so  far  as  I  know  the 
law,  a  Jew  might  be  Lord  Chancellor,  most 
certainly  he  might  be  Master  of  the  Bolls. 
The  great  and  illustrious  lawyer  whose  loss  the 
whole  profession  is  deploring,  and  in  whom  his 
friends  know  that  they  lost  a  warm  friend  and  a 
loyal  colleague ;  he  but  for  the  accident  of  taking 
his  office  before  the  Judicature  Act  came  into  opera- 
tion, might  have  had  to  go  circuit,  might  nave 
sat  in  a  criminal  cenrt  to  try  such  a  case  as  this, 
might  have  been  called  upon,  if  the  law  really  he 
that  **  Christianitv  is  part  of  the  law  of  the  land  "  in 
the  sense  contended  for,  to  lay  it  down  as  law  to  a 
jury,  amongst  whom  might  have  been  Jews,  that 
it  was  an  o£Eence  against  the  law,  as  blasphemy, 
to  deny  that  Jesus  Christ  was  the  Messiah,  a 
thing  which  he  himself  did  deny,  which  Parlia- 
ment had  allowed  him  to  deny,  and  which  it  is 
just  as  much  part  of  the  law  that  anyone  may 
deny,  as  it  is  your  right  and  mine,  if  we  believe 
it,  to  assert.  Therefore,  to  base  the  prosecution 
of  a  bare  denial  of  the  truth  of  Christianity, 
simplicUer  and  per  se  on  the  ground  that 
Christianity  is  part  of  the  law  of  the  land,  in  the 
sense  in  which  it  was  said  to  be  so  by  Loid  Hale, 
and  Lord  Baymond,  and  Lord  Tenterden,  is  in 
my  judgment  a  mistake.  It  is  to  forget  that  law 
grows;  and  that  though  the  principles  of  law 
remain  unchanged,  yet  (and  it  is  one  of  the 
advantages  of  the  common  law)  their  application 
is  to  be  changed  with  the  changing  circumstances 
of  the  times.  Some  persons  may  call  this  retro- 
gression, I  call  it  progression  of  human  opinion. 
Therefore,  to  take  up  a  book  or  a  paper,  to  dis- 
cover merely  that  in  it  the  truth  of  Christiaiii^  is 
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denied  withoat  morot  and  thereapon  to  say  that 
DOW  a  man  may  be  indicted  upon  suoh  deniM  as 
for  a  blasphemons  libel,  is,  as  I  ventare  to  think, 
ftbtolately  nntraa  ^  I  for  one,  positively  ref ase  to 
lay  that  down  as  law,  unless  it  is  aathoritatively 
80  declared  by  some  tribunal  I  am  bound  by. 
Historioally,  I  cannot  think  I  should  be  justified 
in  so  doing,  for  Parliament,  which  is  supreme  and 
binds  us  all,  has  enacted  scatutes  which  make 
that  old  Tiew  of  the  law  no  longer  applicable. 
Nor  is  it  any  disrespect  whatever  to  the  p^reat 
men  of  elder  days  to  hold  that  what  thev  said  in 
one  state   of   things   is   not   applicable    under 
tnother.    Gentlemen,  when  I  last  addressed  a  jary 
on  this  subject,  I  put  a  case  to  them  which  I 
thought  was  a   reduelio   <k2   abiurdum    of   the 
argoment.    I  said  that,  if  the  law  was  as  con- 
tended for,  it  would  be  enough  to  say  that  any- 
thing was  pari  of  the  law  of  the  land,  and  that 
thereupon  there  could  be  no  discussion  and  no 
reform ;  for  that  to  attack  any  part  of  the  law, 
however  gravely  and  respectfully,  would  be,  if  not 
blasphemous  yet  seditious.    Monarchy  is  part  of 
the  law  of  the  land ;  primogeniture  is  part  of 
the  law  of  the  land ;  the  laws  of  marriage  are  part 
of  the  law  of  the  land,  and  so  forth.    But  if  the 
doctrine   contended   for   be   true,  to   republish 
Algernon  Sydney,  or  Harrington,  or  Locke,  or 
Milton,  would  expose  a  man  to  a  prosecution  for  a 
breach  of  the  law  of  libol.    But  it  shows  how 
dangerous  it  is  for  some  men  at  least  to  presume 
npon  their  knowledge.    What  I  put  as  a  reduetxo 
ad  ahiwrdwn  I  have    since  discovered  actually 
oomured,  and  was  decided  to  be  law  by  a  judge 
early  iu  the  last  century.   There  is  a  oase  reported 
hy  Lord  Chief  Baron  GUbert,  B.  y.  Bedford,  from 
whioh  it  appears  that  a  man  was  actually  convicted 
of  a  seditions  libel   for   discussing  gravely  and 
civilly,  and  as  the  report  of  the  case  in  Bacon's 
Abridgment,  tit  "label,"  says,  "without  any  re- 
flection whatever   upon   any   part  of  the  then 
SDsting  Goyemment,"  the  respective  advantages 
of  an  hereditary  or  elective  monarchy.    I  need 
hardhr  say  that  if  such  a  case  arose  now  no  judge 
woald  follow  that  authority,  no  jury  would  con- 
vict, the  whole  proceeding  would  be  dmiounced, 
and  rightly  denounced,  as  altogether  monstrous. 
It  is  dear,  therefore,  to  my  mind  that  the  mere 
denial  of  the  truth  of  the  Ohristian  religion  is  not 
enoogh  alone  to  constitute  the  offence  of  blas- 
phemy.   What  then  is  enough  P    No  doubt  we 
Binst  not  be  guilty  of  taking  the  law  into  our  own 
hands,  and  oonyerting  it  from  what  it  really  is  to 
what  we  think  it  ought  to  be.    I  must  lay  down 
the  law  to  yon  as  I  understand  it,  and  as  I  read  it 
in  books  of  authority.    Now,  Mr.  Foote,  in  his 
very  able  address  to  you,  spoke  with  something 
like  contempt  of  the  person  he  called  **  the  late 
Mr.  Starkie."    He  did  not  know  Mr.  Starkie ;  he 
did  not  know  how  able  and  how  good  a  man  he 
WIS.    Mr.  Starkie  died  when  I  was  young ;  bat  I 
haew  him,  and  everyone  who   knew  him  knew 
that  he  was  a  man  not  only  of  remarkable  power 
of  mind,  but  of  opinions  liberal  in  the  best  sense ; 
iad  if  ever  the  task  of  lawmaking  could  be  mfely 
mtin  the  hands  of  any  man  perhaps  it  might 
Ittve  been  in  his.    But,  what  is  more  material  to 
^  present  purpose,  the  statement  of  the  law  by 
v.  Starkie  has  again  and  again  been  assented  to 
^jndffesasa  oorrect  statement  of  the  existing 
aw.    I  will  read  it  to  you,  therefore,  as  express- 
ing what  I  lay  down  to  you  as  law  in  words  far 


better  then  any  at  my  command.    "  There  are  no 
questions  of  more  intense  and  awful  interest  than 
those  which  concern  the  relations    between  the 
Creator  and    the    beings    of    His  creation;  and 
though,  as  a  matter  of  discretion  and  prudence,  it 
might  be  better  to  leave  the  discussion  of  soch 
matters  to  those  who,  from  their  education  and 
habits,  are  most  likely  to  form  correct  conclusions, 
yet  it  cannot  be  doubted  that  any   man  has  a 
right,  not  merely  to  judge  for  himself  on  such 
subjecti,  but  also,  legally    speaking,  to  publish 
his  opinions  for  the  benefit  of   others.     When 
learned  and  acute  men  enter  upon  these  discus- 
sions with   such   laudable  motives,    their   very 
controversies,  even  where  one  of  the  antagonists 
must  necessarily  be  mistaken,   so  far  from  pro- 
ducing  mischief,  mast   in   general   tend  to  the 
advancement  of  truth,  and  the  establishmeot  of 
religion  on  the  firmest  and  most  stable  founda- 
tions.    The   very   absurdity   and*  folly   of    an 
ignorant    man,    who   professes    to   teach    and 
enlighten  the   rest   of  mankind,   are  usually  so 
gross  as  to  render  his  errors  harmless;   but  be 
this  as  it  may,  the  law   interferes  not  with  his 
blunders  so  long  as  they  are  honest  ones,  justly 
considering   that   society    is     more   than    com- 
pensated rar  the   partial   and   limited  mischief 
which  may  arise  from  the  mistaken  endeavoars 
of  honest  ignorance,  by  the  splendid  advantages 
which  result  to  religion  and  to  truth  from  the 
exertions  of  free  and  unfettered  minds.     1  r.  is  the 
mischievous  abuse  of  this  state  of  ibtelleotual 
liberty  which  calls  for  penal  censure.    The  law 
visits  not  the  honest  errors,  but  the  malice  of 
mankind.    A  wilfal  intention  to  pervert,  insult, 
and  mislead  others,  by  means  of  licentious  and 
contumelious  abase  applied  to  sacred  subiects,  or 
by  wilful  misrepresentations  or  artfal  sophistry, 
calculated  to  mislead  the  ignorant  and  unwary,  is 
the  criterion  and  test  of  (tuilt.    **  A  malicious  and 
mischievous  intention,  or  what  is  equivalent  to 
such  an  intention,  in  law,  as  well  as  morals — a 
state  of  apathy  and  indifference  to  the  interests 
of  society,  is  the  broad  boundary  between  right 
and  wrong."    Now  that  I  believe  to  be  a  correct 
statement  of  the  law.    Whether  it  ought  to  be  or 
not  is  not  for  me  to  say.    I  tell  you  tbe  law  as  I 
understand  it,  leaving  you  to  apply  it  to  the  facts 
of  the  particular  case  before  you.     There  was 
much  force,  no  doubt,  in  the  way  in  which  Mr. 
Foote  dealt  with  the  passage  in  bis  address  to 
jovL,    The  vagueness,  the  uncertainty  which  he 
insisted  upon  are  possibly,  however,  inherent  in 
the  subject,  and  there  is  perhaps  more  to  be  said 
in  fovour  of  Mr.  Starkie's  view  than  may  appear 
without  reflection.     There  is  a  passage  in   his 
book  taken,  I  believe,  from  Miahaelis,  in  which  it 
is  pointed  out  with  great  truth  that  in  one  view 
the  law  against  blasphemous  libel  may  be  for  the 
benefit  of  the  libeller  himself,  who,  if  there  were 
no  law,  might  find  its  absence  iU  exchanged  for 
the  presence  of  popular  yeng^eance  and  indigna- 
tion.   "Now  to  the  man  who  from  his   heart 
believes  his  religion,  and  regards  it  as  the  way  to 
eternal  bliss,  and  as  the  comfort  both  of  life  and 
death,  and  who  of  course  wishes  to  educate  his 
family  in  the  knowledge  and  belief  of  it,  nothing 
can    be    more    ofiensive  than   to    hear  another 
speaking  against  it,  and   employing,  not  argu- 
ments (although  even  these  he  might  let  alone, 
because   every   man    has    a   right  even  to  err, 
without  our  forcibly  interfering  to  rid  him  of  hia 
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errors),  bafc  insolent  and  ooniemptnooa  language, 
and  blaspheming  its  gods,  its  prophets,  saints, 
and  sacred  things.    Were  the  religion  in  question 
only  tolerated,  still  the  State  is  boand  to  protect 
every  person  who  believes  it  from  such  oatrages, 
or  it  cannot  blame  him  if  he  has  not  the  patience  to 
bear  them.    But  if  it  be  the  establishea  national 
religion,  and  of  coarse  the  person  not  believing  it 
be  only  tolerated  by  the  State,  and  though  he 
enjoys  its  protection  jast  as  if   he  were  in  a 
strange  house,  snch    an  ontraee  is  excessively 
gross ;  and  unless  we  conceive  toe  people  so  tame 
as  to  put  up  with  any  affront,  and  of  course  likely 
to  play  but  a  very  despicable  part  on  the  stage  of  the 
world,  the  Statd  has  only  to  choose  between  the 
two  alternatives,  of  either  punishing  the  blas- 
phemer himself  or  else  leaving  him  to  the  foiy 
of  the  people.     The  former  is  the  milder  pLui, 
and,  therefore,    to    be  preferred,   because    the 
people    are    apt     to    gratify    their    vengeance 
without    sufficient    inquiry,   and    of    course   it 
may  light   upon   the   innocent.     Nor   is    this 
by   any   means    the  treatment   whidi   I    only 
claim  for  the  religion  which  I  hold  to  be  the 
true  one,  I  am  abo  bound  to  admit  it  when  I 
happen  to  be  among  a  people  from  whose  religion 
I  dissent ;  were  I  in  a  Oatholic  country  to  deride 
their   saints   or    insult   their    religion   by   my 
behaviour,  were  it  only  by  rudely  and  designedly 
putting  on  mv  hat  when  decency  would  have  sug- 
gested the  tasing  it  off;  or  were  I  in  Turkey  to 
blaspheme  Mahomet,  or  in  a  heathen  city  its  gods, 
nothing  would  be  more  natural  than  for  the  people, 
instead  of  suffering  it,  to  avenge  the  insult  in 
tiieir  usual  way,  that  is,  tumuUuously,  passion- 
ately, and  immoderately ;  or  else  the  State  would, 
in  order  to  secure  me  firom  the  effects  of  their 
fury,  be  under  the  necessity  of  taking  my  punish- 
ment upon  itself,  and  if  it  does  so,  it  does  a  favour 
both  to  me  and  other  dissenters  from  the  estab- 
lished religion,  because  it  secures  us  from  still 
greater  evus."     It  is  not  so  clear,  therefore,  that 
some  sort  of  protection  for  the  constituted  religion 
of  the  country  is  not  a  good  thing,  even  for  those 
who  differ  from  it ;  for  if  there  were  no  such  pro- 
tection, the  consequences  pointed  out  by  Miohaelis 
might  too  probably  ensue.    It  does  not  follow  that 
be^kuse  the  objects  of  popular  dislike  differ  in 
different  ages ;  it  does  not  follow  (I  wish  it  did) 
that  the  populace  of  our  age  are  much  wiser  than 
the  populace  of  earlier  times.    It  is  not  so  very 
long  ago  in  our  history  since  the  populace  of 
Birmingham  wrecked  the  house  and  burnt  the 
library  of  Dr.  Priestley,  a  true  philosopher  and 
excellent  man.    It  was  not  the  State  which  did 
that,  it  was  the  populace.    And  it  is  therefore  not 
so  clear  to  my  mind  that  some  sort  of  blasphemy 
laws  reasonably  enforced  may  not  be  an  advan- 
tage, even  to  tnose  who  differ  from  the  popular 
religion  of  a  country,  and  who  desire  to  oppose 
and  to  deny  it.    Further,  therefore,  it  must  not  be 
taken  as  so  absolutely  certain  that  all  these  laws 
against   blasphemy  are  in  principle  tyrannical. 
Whether,  however,  they  are  so  or  not,  if  they  exist 
we  must  administer  them,  and  the  principle  upon 
which  we  are  to  administcur  them  is  to  be  found  in 
the  passage  I  have  read  from  Starkie.  But  I  think 
I  ought  to  go  further,  and  to  say  that  such  study 
as  I  have  been  able  to  make  of  the  cases  has  not 
satisfied  me   that  the  law  ever  was  laid  down 
differently  fh>m  the  law  as  laid  down  by  Mr. 
Starkie.     I  do  not  pretend  to  have  the  time  or 


learning  to  dibcuss  with  you  exhaustively  all  the 
cases  on  the  subject.    I  have  teken  a  few  of  the 
leading  ones,  speaking  roughly  a  century  apart 
from  each  other,  and  I  find  the  law,  as  I  under- 
stand it  and  have  laid  it  down  to  yon,  to  be  laid 
down  practically  in  the  same  way  in  all  these  eases. 
It  is  perhaps  worth  observing  that  this  law  of 
blasphemous  libel  first  appears  in  our  books — at 
least,  that  cases  relating  to  it  are  first  reported— 
shortly  after  the  curtailment  or  abolition  of  the 
jurisdiction  of  the  Ecclesiastical  Courte  in  matters 
temporal.     Speaking  broadly,  before  the  time  of 
Charles  II.  these  things  would  have  been  dealt  with 
as  heresy ;  and  the  libellers  so-called  of  more  recent 
days  would  have  suffered  as  heretics  in  earlier.  But 
I  pass  to  the  cases  which  are  reported.    The  first 
of  them  is  a  case  decided  by  that  great  lawyer 
Lord  Hale,  of  whom  Mr.  Foote  spoke  with  some 
respect.    He  was  indeed  a  man  of  great  intelleo- 
tual  power,  of  absolute  integrity,  whose  life  was 
that  of  a  Ohristian  saint.    If  Mr.  Foote  had  read 
the  full  report  of  the  trial  of  the  witehes  before 
Lord  Hale,  he  would  have  seen  that  Lord  Hale 
was  there  doing  what  many  a  judge  has  had  to  do, 
was  administering  a  law  he  did  not  like,  and  so 
gave  to  the   accused   persons   every  advantage 
which  his  great  skill  in  the  law  fairly  allowed  him 
to  give;  but  neither  the  prisoners  nor  the  jury 
would  take  the  advantage  which  he  offered  them. 
The  case  is  curious,  and  he  who  reads  it  I  think 
will  say  that  it  is  a  very  terse  and  a  very  mislead- 
ing analysis  of  it,  that  Lord  Hale  hung  witches 
because  of  the  language  of  the  Bible ;  though  no 
doubt  the  passages  in  Exodus  and  Deuteronomy 
were  referred  to.    Anyone  who  takes  the  pains  to 
read  the  case  through  will  see  that,  judging  him 
even  by  the  standard  of  the  present  day,  there  is 
much  more  to  be  said  for  Ijord  Hale's  conduct  on 
that  occasion  than  the  run  of  mankind  believe. 
But  in  the  case  of  Taylor  (whioh  I  cite  from 
Yentris,  who  was  himself  a  judge,  and  who  gives 
Uie  beat  report)  Lord  Hale  hayd  the  following  words 
before  him ;  and  you  must  always  take  a  case  and 
an  opinion  with  reference  to  the  subject-matter  as 
to  whioh  the  case  was  decided  or  the   opinion 
given.    The  words,  as  Yentris  says,  were  **  bias- 

ShemouB  expressions  horrible  to  near,"  via.,"  that 
esus  Christ  was  a  bastard  and  a  whoremaater, 
that  religion  was  a  cheat,  and  that  he  feared 
neither  Uod,  the  devil,  or  man."  Those  were  the 
words  on  which  Lord  Hale  had  to  decide  in  that 
case,  and  what  he  says  is  this :  "  Such  kind  of 
wicked  blasphemous  words  are  not  only  an  offence 
to  God  and  religion,  but  a  crime  against  the  laws, 
Stete,  and  (Government,  and  therefore  punishable 
in  this  court."  That  is  what  Lord  Hale  held,  in 
one  of  the  earliest  cases  on  the  subject.  You  may 
find  expressions  which  seem  to  go  further  in  the 
reasons  whioh  he  gives,  but  before  these  oases 
are  so  glibly  cited  as  they  sometimes  are,  you 
should  look  and  see  what  is  the  soljeot-matter  of 
the  decision.  Lord  Hale  held  "such  land  of 
wicked  blasphemous  words  "  to  be  a  blasphemous 
libel,  and  if  they  came  before  me  I  too  should  hold 
them  without  hesitotion  to  be  a  blasphemous 
libel,  though  I  am  no  more  disposed  to  hang 
witohes  than  Lord  Hale  really  was.  The  next 
case,  on  which  much  stress  has  been  laid,  and 
which  is  usually  cited  from  Strange,  though  it  is 
more  fully  and  better  reported  in  Fitzgibbons,  is 
the  case  cf  Woolston,  who  was  convicted  of 
blasphemous  discourses  upou  the  miracles  of  oar 
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Lord,  and  the  ooort,  as  reported  by  Fitzgibbone, 
lay  very  great  stress  on  what  they  call  "  general 
and  iodeoenb  attacks,"  and  oaremllj  state  that 
they  did  not  intend  to  inolade  disputes  between 
men  on  oontroverted  matters.  That  is  the  law  as 
laid  down  by  Lord  Baymond,  a  great  lawyer,  no 
doubt,  and  a  man  of  high  character,  though  of 
much  which  Lord  Baymond  says  and  of  many 
of  the  expressions  in  nis  judgment  I  think  that 
time  and  change  have  destroyed  the  authority. 
There  is  then  the  case  which  is  commonly  cited  as 
bringing  the  law  down  almost  to  our  own  time — the 
case  of  B.  v.  Waddington,  tried  before  Lord  Ten- 
terden,  and  reported  in.l  B.  &  G.  The  words  of 
the  libel  were  that  "  Jesus  Ohrist  was  an  impostor, 
a  murderer,  and  a  fanatic.*'  The  Lord  Chief 
Justice  laid  it  down  that  it  was  a  libel,  and  a  jury- 
man asked  the  Lord  Chief  Justice  whether  a  work 
which  denied  the  divinity  of  Our  Saviour  was  a 
libel.  Now  mark  the  answer  given  by  Lord  Ten- 
terden,  one  of  the  most  cautious  and  justly 
respected  of  men.  "He  answered  that  a  work 
speaking  of  Jesus  Christ  in  the  language  referred 
to  was  a  libel."  That  ruling  was  questioned  in  the 
King's  Bench  before  Lord  Tenterden  himself, 
and  Bayley,  Holroyd,  and  Best,  JJ.  The  three 
judges  first  named  were  as  great  lawyers  as  ever 
adorned  our  Bench ;  and  though  Best,  J.  was  a 
much  abler  jud^  than  it  is  nowadays  the  fiMhion 
to  call  him,  still  no  one  but  would  consider  him 
the  inferior  of  the  other  three.  But  when  the  case 
was  moved  in  the  King's  Bench,  Lord  Tenterden 
said,  "  I  told  the  jury  that  any  publication  in  which 
Our  Saviour  was  spoken  of  m  the  language  used 
in  this  publication  was  a  libel,  and  I  have  no  doubt 
whatever  that  it  is  so.  I  have  no  doubt  it  is  a 
libel  to  publish  the  words  that  Our  Saviour  was 
an  impostor,  a  murderer,  and  a  fanatic."  Ba,yley, 
J.  says :  "  It  appears  to  me  that  the  direction  of 
the  Lord  Chief  Justice  was  perfectly  right.  There 
cannot  be  any  doubt  that  a  work  which  does  not 
merely  deny  the  Gk)dhead  of  Jesus  Christ,  but 
which  states  him  to  have  been  an  impostor  and  a 
murderer,  is  at  common  law  a  blasphemous  libel." 
Holroyd,  J.  says :  "  I  have  no  doubt  whatever  that 
any  publioatioa  in  which  Jesus  Christ  is  spoken  of 
in  the  languaci^e  used  in  this  book  is  a  blasphemous 
libel,  and  that  therefore  the  direction  was  right  in 
point  of  law."  Best,  J.  gives  a  longer  judgment, 
in  more  rhetorical  language,  but  to  the  same 
effect,  and  be  concludes :  "It  is  not  neoesssary  for 
me  to  say  whether  it  be  libellous  to  argue  from  the 
scriptures  against  the  divinity  of  Christ.  That 
is  not  what  the  defendant  professes  to  do.  The 
Legidature  has  never  alterea  the  law,  nor  can  it 
ever  do  so  while  the  Christian  religion  is  con- 
ridered  to  be  the  basis  of  that  law."  Now  this  is 
the  case  which  is  often  cited,  I  must  think  by  those 
who  have  not  read  it,  as  an  authority  that  any 
alteok  upon  Christun  doctrine,  however  respect- 
fiil  and  accent  in  lanffuage,  is  by  law  a  blasphe- 
moos  libeL  It  is  authority,  as  I  think,  for  nothing 
of  the  kind.  It  binds  me  here  no  doubt,  and  i 
shall  directyou  according  to  what  I  conceive  is  its 
meaning.  There  is  another  case,  the  last  with  which 
I  shall  trouble  yon,  not  indeed  exactly  in  point, 
bat  which  is  sometimes  cited  in  support  of  the  pro- 
position that  to  attack  Christianity  is  to  expose 
yourself  to  an  indictment  for  libel.  It  is  the  case  of 
Cowan  V.  MUbawmf  decided  in  1867,  and  reported 
in  2  L.  Bep.  230,  Ex.  It  was  an  action  in  which 
tbe  owner  of  some  rooms  justified  a  breach  of 
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his  contract  to  let  them,  on  the  ground  that 
they  were  to  be  used  for  lectures  directed  against 
the  clunracter  of  Christ  and  his  teaching,  and 
the  defendant's  justification  was  upheld  by  the 
court.  The  late  Lord  Chief  Baron  undoubtedly 
goes  the  full  length  of  the  doctrine  contended  for, 
and  from  his  reasons,  on  the  grounds  I  have 
already  stated,  I  respectfhlly  dissent.  But  Lord 
Bramwell  puts  his  concurrence  in  the  judgment 
on  a  totally  different  ground.  He  bases  it  on  the 
fact  that  the  statute  of  William  III.  is  still  un- 
repealed ;  that  these  lectures  were  to  be  in  con- 
travention not  of  the  common  law — on  that  he  is 
silent — but  of  this  statute ;  and  he  is  cureful 
moreover  to  point  out  the  distinction  between  a 
thing,  such  as  prostitution  for  example, .  being 
"  unUtwful  in  the  sense  that  the  law  will  not  aid 
it,  which  it  may  be,  and  yet  that  the  law  will  not 
punish  it."  So  that,  if  I  understand  him,  his 
authority  cannot  be  invoked  for  the  proposition 
that  the  proposed  lectures  were  necessarily  blas- 
phemous libels  or  the  subjects  of  indictment.  I 
think  therefore  that  anyone  who  calmly  and  care- 
fully considers  the  cases  will  very  much  doubt 
whether  the  old  law  is  really  open  to  the  attacks 
which  have  been  made  upon  it.  I  doubt  extremely 
whether  if  vou  carefully  read  through — not  merely 
look  at — the  cases  and  master  the  facts  upon 
which  the  decisions  were  pronounced,  I  doubt  if 
they  will  be  found  to  be  so  harsh  and  illiberal  as 
it  has  been  the  fashion  in  modem  times  to 
describe  them.  But  whether  this  is  so  or  not, 
Parliament  at  least  has  altered  the  law  on  these 
subjects ;  it  is  no  longer  the  law  that  none  but 
professors  of  Christianity  can  take  part  or  have 
rights  in  the  State ;  others  have  now  just  as  much 
right  in  civil  matters  as  any  member  of  the 
Church  of  England  has.  The  condition  of  things 
is  no  longer  what  it  was  when  these  great  judges 
pronounced  the  judgments  which  I  thins:  have 
Deen  misunderstood,  and  strained  to  a  meaning 
they  do  not  warrant.  It  is  a  comfort  to  think 
that  things  have  been  altered.  I  observe  that  in 
the  case  of  the  AUomey-Oeneral  v.  Pearson, 
decided  bv  Lord  Eldon  in  1817,  and  reported  in 
Merivale,  ne  expressed  a  doubt  whether  the  pro- 
visions of  9  &  10  Will.  8  as  to  persons  denying 
the  Trinitv  were  or  wiare  not  repealed  by  a  u^ter 
statute  of  Geo.  3.  Some  old  things,  and 
amongst  them  this  statute,  are  shocking  enough, 
and  i  do  not  defend  them ;  but  it  musti  be  re- 
membered what  was  the  state  of  the  country 
when  that  statute  passed — who  was  the  king, 
what  was  the  succession,  what  were  the  factions 
which  divided  the  cduntry,  what  were  the  feelings 
which  naturally  agitated  Fbrliament.  In  these 
regards  the  statute  is  not  perhaps  defensible,  but 
at  least  it  is  explioable.  At  au  events,  no  man 
would  dream  of  enacting  such  a  statute  now,  and 
I  trust  that  Lord  Eldon's  doubts  will  never  be 
solved  by  a  court  pronouncing  them  to  be  well 
founded.  Such  are  the  rules,  as  I  tell  you,  by 
which  you  are  to  judge  of  these  libels.  But 
further,  you  have  heard  a  great  deal,  powerfully 

Ent  by  Mr.  Foote,  about  the  inexpedienorof  these 
kws  in  any  view  of  them,  and  as  to  tne  way  in 
which  they  are  worked.  To  observe  on  this 
is  the  least  pleasant  part  of  my  unpleasant  duty, 
and  I  wish  1  could  avoid  it.  It  might  perhaps 
be  enough  to  say  that  these  are  things  witn  which 
you  and  I  have  nothing  to  do.  We  have  to  ad- 
minister the  law  as  we  find  it,  and  if  we  do  not 
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]ike  it  we  shonld  try  to  fzet  it  altered.  In  a  free 
coantry,  after  fall  discuseion  and  agitation,  a 
change  is  always  effected  if  it  approves  itself  to 
the  general  sense  of  the  community.  Mr.  Foote 
has  told  von  that  this  movement  against  him  and 
his  friends  is  to  ho  regarded  as  perseoation ;  and 
it  is  true,  as  he  has  said,  that  perseoation,  unless 
thoroagh*going,  seldom  succeeds.  Irritation, 
annoyance,  punishment  which  stops  short  of 
^termination,  very  seldom  alter  men's  religious 
Convictions.  Entirely  without  one  fragment  of 
historical  exacrgeratipn,  I  may  say  that  the  penal 
laws  which  fifty  or  sixty  vears  aco  were  enforced 
in  Ireland  were  unparalleled  in  the  history  of  the 
world*  They  existed  150  years;  thev  produced 
upQU  the  religious  convictions  of  the  Irish  people 
absolutely  no  effect  whatever.  The  Iri^  people 
could  not  be  exterminated.  Everything  possible 
b^  law  short  of  actual  extermination  and  personiU 
violence  was  done,  and  done  without  the  smallest 
effect.  No  doubt,  therefore,  persecution,  unless 
it  is  far  more  thorough-going  than  anyone  in 
England  and  in  this  age  would  stand,  is,  speaking 
generally,  of  no  avail.  It  is  also  true,  that  perse- 
cution is  a  very  easy  form  of  virtue.  A  difficult 
form  of  virtue  is  to  try  in  your  own  life  to  obey 
what  you  believe  to  be  God's  will.  It  is  not  easy 
to  do,  and  if  ynu  do  it,  you  make  but  little  noise 
in  the  world.  But  it  is  easy  to  turn  on  some  one 
who  differs  from  you  in  opinion,  and  in  the  guise 
of  zeal  for  God's  honour,  to  attack  a  man  whose 
life  perhaps  may  be  much  more  pleasing  to  God 
than  is  your  own.  When  it  is  done  by  men  full  of 
profession  and  pretention,  who  choose  that  par- 
ticular form  of  zeal  for  God  which  consists  in 
putting  the  criminal  law  in  force  against  some 
one  else,  many  quiet  people  come  to  sympathies, 
not  with  the  prosecutor  bnt  with  the  defendant. 
That  win  be  so  as  human  nature  goes,  and  all  the 
more  if  the  prosecutors  should  by  chance  be  men 
who  enjoy  the  wit  of  Voltaire,  who  are  not  re- 
pelled by  the  sneer  of  Gibbon,  and  who  rather 
relish  the  irony  of  Hume.  It  is  still  worse  if  the 
prosecutor  acts  not  from  the  strange  bnt  often 
ffennine  feelina  that  Qod  wants  his  help  and  that 
he  can  ^ve  it  b^  a  prosecution,  but  from  partisan 
or  political  motives.  Nothing  can  be  more  foreign 
from  one's  notions  of  what  is  high-minded,  noble, 
or  religious ;  and  one  must  vi^t  a  man  who  would 
BO  aot»  not  for  God's  honour,  but  using  God's 
honour  for  his  own  purposes,  with  the  most  dis- 
dainful disapprobation  that  the  human  mind  can 
form.  However^  the  cmestion  here  is  not  with 
the  motives,  of  which  I  know  nothing,  nor  with 
the  characters,  of  which  I  know  if  possible  less, 
of  those  who  instituted  these  proceedings,  but 
with  the  proceedings  themselves,  and  whether 
they  are  legal.  The  way  in  which  Mr.  Foote 
defends  himself  is  able,  and  well  worthy  of  your 
attention ;  and  yon  mast  say,  after  a  few  words 
from  me,  what  vou  think  of  it.  Mr.  Foote's  case, 
as  I  understand  it,  is  this  (he  will  excuse  me  if 
I  do  not  state  it  accurately) :  "  I  am  not  going  to 
maintain,"  says  he,  "that  this  is  all  in  the 
best  taste ;  some  of  it  may  be  coarse ;  some  of  it 
to  men  of  education  may  give  offence.  It  is  in- 
tended to  be  an  attack  on  Christianity ;  it  is  in- 
tended distinctly  to  be  an  attack  on  what  I  have 
seen  attacked  in  the  publications  of  cultivated 
agnosticism.  It  is  meant  to  point  out  that  in  the 
books  which  your  professing  Christians  call  sacred 
are  to  be  found  records  of  detestable  crimes,  of 


horrible  cruelties,  of  the  lives  of  sensual,  selfish, 
cruel  men,  all  of  which  are  said  to  have  been 
pleasing  to  Almighty  Qod.^  I  do  mean  to  attack 
your  representation  of  Almighty  God.  ^  I  say  your 
books  are  not  true;  I  say  your  religion  is  what 
Tacitus  called  it~a  detestable  superstition.  I  mean 
this,  and  if  I  have  said  it  in  a  coarse  language, 
that  is  because  I  have  not  sufficient  culture  or 
education  to  cull  my  words  carefully.  But  I  will 
bring  before  you  a  number  of  books  sold  on  ererv 
bookstall  of  Mr.  Smith,  written  hj  persona  ad- 
mitted to  the  very  hiffhest  society  in  the  land,  in 
which  not  only  are  the  same  thiugs  to  be  found 
in  point  of  matter,  but  I  will  read  you  passages 
in  which  there  is  very  little  difference  in  manner 
— passages,  for  example,  from  John  Stuart  Mill, 
from  Grote,  from  Shelley"  (I  mention  the  dead 
that  I  may  not  wound  the  feelings  of  the  living). 
"No  one  ever  dreamed  of  attacking  Shelley." 
(He  is  wrong  in  fact,  for  Shelley's  publisher  was 
prosecuted,  and  Shelley  himself  was  deprived  by 
Lord  Eldon  of  the  custody  of  his  children.)  "  I 
will  show  you  things  written  by  these  men  quite 
as  strong  and  quite  as  coarse,  as  anything  to  be 
found  in  these  publications  of  mine ;  and  it  is 
plain  the  law  cannot  be  as  suggested,  because  it 
can  never  be  true  that  a  poor  man  cannot  do  what 
a  rich  man  may ;  it  cannot  be  true  that  you  may 
blaspheme  if  you  blaspheme  in  civil  language." 
Such  I  understand,  put  into  my  own  words,  to 
be  Mr.  Foote's  contention.  On  that  I  have  two 
things  to  say :  one  in  Mr.  Foote's  favour,  and  one 
against  him.  He  wished  to  have  it  impressed 
upon  you  that  he  is  not,  and  never  has  been,  a 
licentious  writer  in  the  sense  in  which  Mr.  Starkie 
uses  the  word  licentioas.  He  has  not,  he  says, 
pandered  to  the  sensual  passions  of  mankind. 
You  will  have  the  documents  before  you,  and  you 
will  judge  for  yourselves.  For  myself  I  shonld 
say  that  in  this  matter  he  is  right.  It  is  a  thing 
in  bin  favour,  and  he  is  entitled  to  have  it  said. 
But  upon  the  other  point,  if  the  law  as  I  have 
laid  it  down  to  you  is  correct^and  I  believe  it 
has  always  been  so— if  the  decencies  of  contro- 
versy are  observed,  even  the  fundamentals  of 
religion  may  be  attacked  without  a  person  being 
guilty  of  blasphemous  libel.  There  are  many 
great  and  ^^ve  writers  who  have  attacked 
the  foundations  of  Christianity.  Mr.  Mill  un- 
doubtedly did  so;  some  great  writers  now  alive 
have  done  so  too;  but  no  one  can  read  their 
writings  without  seeing  a  difference  between 
them  and  the  incriminated  publications,  which  I 
am  obliged  to  say  is  a  difference  not  of  degree 
but  of  kind.  There  is  a  grave,  an  earnest,  a 
reverent,  I  am  almost  tempted  to  say,  a  religions 
tone  in  the  very  attacks  on  Christianity  itself, 
which  shows  that  what  is  aimed  at  is  not  insnlt 
to  the  opinions  of  the  majority  of  Christians,  but 
a  real,  quiet,  honest  pursuit  of  truth.  If  the 
truth  at  which  these  writers  have  arrived  is  not 
the  truth  we  have  been  taught,  and  which,  if  we 
had  not  been  taught  it,  we  might  have  discovered, 
yet  because  these  conclusions  differ  from  cars, 
they  are  not  to  be  exposed  to  a  criminal  indict- 
ment. With  regard  to  many  of  these  persons, 
therefore,  I  should  say  they  were  within  the  pro- 
tection of  the  law  as  I  understand  it.  With 
regard  to  some  of  the  others,  passages  from 
whose  writings  Mr.  Foote  read,  I  heard  them 
yesterday  for  the  first  time,  I  do  not  at  all  ques- 
tion that  Mr.  Foote  read  them  correctly.    I  con- 
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fees,  as  I  heard  them,  I  had,  and  have,  a  diffioaUy 
in  distiDgaishing  them  from  the  alleged  libels. 
They  do  appear  to  me  to  be  open  to  the  same 
charge,  on   the  same  groands,  as  Mr.  Foote's 
writings.     He  says  many  of  these   things  are 
written  in  expensive  books,  poblished  by  pnb- 
lishers  of  known  eminence;  that  they  are  to  be 
foond  in  the  drawing-rooms,  studies,  libraries,  of 
men  of  high  position.    It  may  be  so.    If  it  be,  I 
will  make  no  distinction  between  Mr.  Foote  and 
anyone  else ;  if  there  are  men,  however  eminent, 
who  ose  such  language  as  Mr.  Foote,  and  if  ever 
I  have  to  try  them,  troublesome  and  disagreeable 
as  it  is,  if  they  come  before  me,  tbey  shall,  so  far 
as  JDf  powers  go,  have  neither  more  nor  less  than 
the  justice  I  am  trying  to  do  to  Mr.  Foote.    if 
they  offend  against  the  blasphemy  laws  they  shall 
find  that  so  long  as  the  laws  exist,  whatever  I 
may  think  »bout  their  wisdom,  there  is  but  one 
rule  in  this  court  for  all  who  come  to  it.    This 
mnch  Mr.  Foote  may  depend  upon.    So  far  as  I 
can  judge,  some  of  the  expressions  which  he  read 
seemed  to  be  strong,  shall  I  say,  coarse  P — expres- 
sions  of  contempt  and  hatred  for  the  generally 
recognised  truths   of   Christianity  and  for  the 
Hebrew  Scriptures  which  are  said  to  have  been 
inspired  by  Qod.  himself.    But  Mr.  Foote  must 
forgive  me  for  saying  that  this  is  no  argument 
whatever  in  his  favour.    Let  me  explain.    It  is 
no  argument  for  a  burglar  or  a  murderer  (I  mean 
no  offence  to  Mr.  Foote,  I  should  be  unworthy  of 
my  position  if  I  insulted  anyone  in  his) — it  is  no 
argament,  I  say,  in  favour  of  a  murderer  or  a 
bnrglar  that  some  other  person  has  also  com- 
mitted a  burglary  or  a  murder.    Because  in  the 
infinite  variety  of  human  affairs  some  persons 
may  have  escaped,  that  is  no  reason  why  others 
should  not  be  brought  to  justice.    If  he  is  correct 
in  his  citations  from  these  writers,  it  seems  to  me 
that  some  of  them  are  fairly  liable  to  such  a 
prosecution  as  his.     Suppose  they  are ;  that  does 
not  show  that  he  is  not.     What  Mr.  Foote  had  to 
show  was  not  that  other  people  were  bad,  but 
that  he  was  good ;  not  that  other  persons  were 
guilty,  but  that  he  was  innocent.    It  is  no  answer 
to  bring  forward  these  other  cases.    It  is  not 
enough  to  sa^  these  other  persons  have    done 
these  things,  if  they  are  not  brought  before  us. 
Grentlemen,  I  not  only  admit,  but  I  urge  upon 
yon,    and    on   everyone  who    hears    me,    teat 
whilst  laxity  in  the  administration  of  the  law 
is  bad,  the  most    odious  laxity  of   all  is  dis- 
criminating   laxity,    which    lays    hold   of   par- 
ticular persons  and  lets  other  persons   equally 
guilty  go  soot  fipee.    Thai  may  be,  that  is  so,  but 
It  has  nothing  to  do  with  this  case.    The  question 
here  is  not  whether  other  persons  ought  to  be 
standing  where  Mr.  Foote  and  Mr.  Bamsey  now 
stand;  but  what  judgment  we  ought  to  pass  on 
Mr.  Foote  and  Bamsey,  who  do  stand  here.    In 
short  and  in  fine,  we  have  to  administer  the  law 
whether  we  like  it  or  no.    It  is  undoubtedly  a 
disagreeable  law,  or  may  become  so,  but  I  have 
given  you  some  reasons  for  thinking  it  not  so  bad 
nor  so  indefensible  as  Mr.  Foote  has  argued  that 
it  is.    I  think  it,  on  the  contrary,  a  good  law  that 
persons  should  be  obliged  to  respect  the  feelings 
and  opinions  of  those  amongst  whom  they  live. 
I  assent  to  the  passage  from  Michaelis,  that  in 
a  Catholic  country  we  have  no  right  to  insult 
Catholic  opinion,  nor  in  a  Mohammedan  country 
have  we  any  right  to  insult  Mohammedan  opinion. 


I  differ  from  both,  but  I  am  bound  as  a  good 
citizen  to  treat  with  respect  opinions  with  which 
I  do  not  agree.  Take  these  publications  with  you ; 
look  at  them ;  if  you  tlunk  they  are  permissible 
attacks  on  the  religion  of  the  country  you  will 
find  the  defendants  not  guilty.  Take  these 
cartoons.  Mr.  Foote  says  they  are  not  attacks 
upon,  and  are  not  intended  for  caricatures  of, 
Almkrhty  Qod.  If  there  be  such  a  being,  says 
Mr.  Foote,  he  can  have  no  feeling  for  Almighty 
God  but  profound  reverence  and  awe,  but  this  he 
says  in  his  mode  of  holding  up  to  contempt  what 
he  calls  a  caricature  of  that  ineffable  Being  as 
delineated  in  the  Hebrew  Scriptures.  That  is  for 
you  to  try.  Look  at  them  and  judge  for  your- 
selves whether  they  do  or  do  not  come  within  the 
widest  limits  of  the  law.  If  they  do,  then  as 
with  the  libels  find  the  defendants  not  guilty. 
But  if  you  think  that  they  do  not  come  within 
the  most  liberal  and  largest  view  that  anyone 
can  give  of  the  law  as  it  exists  now,  then  find 
them  guilty.  Whatever  may  be  the  consequences 
— you  may  think  the  prosecution  unwise,  you 
may  think  the  law  unaesirable,  you  may  think 
no  publications  of  this  sort  should  ever  be  made 
the  subject  of  criminal  attack  (I  do  not  say  you 
do  think  so,  but  you  may),  it  matters  not — your 
duty  is  to  obey  the  law ;  not  to  strain  it  in  favour 
of  the  defendants  because  you  do  not  like  the 

Erosecution;  not  to  strain  it  against  them 
ecause  you  do  not  yourselves  agree  with  the 
statements  they  advocate,  as  you  are  certain 
entirely  to  disapprove  of  the  manner  in  which 
they  advocate  them.  Take  all  these  alleged  libels 
into  your  consideration  and  say  whether  you  find 
Mr.  Foote  or  Mr.  Bamsay,  both  or  either,  guilty 
or  not  j^uilty  of  this  pubUcation. 

The  jury  then  retired,  and  upon  an  intimation 
being  received  from  them  that  they  were  not  likely 
to  come  to  an  unanimous  verdict.  Lord  Coleridge, 
0.  J.  intimated  to  Sir  Hardinge  Giffard  that  it  was 
unusual  to  continue  a  trial  when  "  another  con- 
viction had  been  obtained  against  a  defendant  for 
substantially  the  same  sort  of  thing,"  and  in 
addition,  that  the  prosecution  would  be  called 
upon  to  decide  without  delay  upon  the  course  to 
be  adopted  under  the  circumstances. 

The  jury  did  not  agree  upon  a  verdict,  and  on 
Tuesday,  JSiav  1,  the  Attorney- General  issued  his 
fiat  for  a  noUs  proeequL 

Solicitor  for  the  prosecution,  Sir  T.  J.  NeUon, 
Solicitors  for  the  defence,  Lewis  and  Lewie, 


Monday,  April  30, 1883. 

(Before  Dbithak  and  Hawkuts,  JJ.) 

Williams  (app.}  v,  Fownino  (resp.).  (a) 

Street — Oanversion  into  "  new  street  " — Intention 
—Sufficient  eoidence  of— Public  Health  Act  1848 
(11  I*  12  Vict.  e.  68),  s.  ^— Local  Oovemmeni 
Act  1868  (21  ^  22  Vict.  c.  98),  •.  34-Pu6Mc 
HeaUh  Act  1875  (88  ^  89  VicL  c  55),  ss.  4, 157. 

The  appellant  huUt  sin  cottages  upon  a  piece  of 
aardm  ground  in  a  lane  6  feet  vnde  and  250  feet 
long,  which  was  admitted  to  he  a  street  ufithin 
the  meaning  of  the  definition  of  that  word  in  the 
Piihlic  Health  Acts, 

Held,  that  the  justices  were  not  Justified  in  coming 
to  the  conclusion  fJtat  the  land  had  been  converted 

TTl  ■      ■  ,  ,  n  r    - M   ■- — ' 

(a)  B«ported  by  H.  D.  BONSJtr,  Esq.,  Barrister-«t-Law. 
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into  a  "new  streei,'*  and  therefore  they  were 
wrong  in  convicting  the  appellant  for  having 
vioUUed  certain  hyclawB  made  by  the  urban 
sanitary  authority  purawint  to  the  powers  con* 
tavned  in  the  Public  Health  Act  1848,  and  the 
Local  Oovemment  Act  1858,  one  of  which  ^ro- 
vided  that  every  new  street  not  being  a  carr%age 
road  shovXd  be  laid  out  and  formed  at  least  IS  feet 
wide> 

'tmxE  several  informatioDB  were  preferred  by 
William  Charles  FowniDg  (the  respondent)  clerk 
to  the  mayor,  aldermen,  and  citizens  of  the  city  of 
New  Saram,  acting  as  the  urban  sanitary  aathority 
against  Robert  Bideont  Williams  (the  appellant). 
The  first  information  charged  the  appellant  that 
he  beinp  a  person  intending  to  constmct  a  new 
street  within  the  meaning  of  certain  bye  laws  made 

?ar8aant  to  the  powers  and  provisions  of  the 
^ablio  Health  Act  1848,  the  Local  Gh>vemment 
Act  1858»  and  the  Pablic  Health  Act  1875,  did 
afterwards  actually  commence  the  consfimction  of 
a  new  street,  and  failed  to  give  the  notice  re- 
qnired  by  the  said  bye-laws. 

The  second  information  charged  the  appellant 
that  he  did  on  the  20th  March  last  unlawfully  and 
contrary  to  the  bye-laws,  lay  out  and  form  a  certain 
new  street  of  a  less  width  than  18  feet,  although 
the  urban  sanitary  authority  had  never  allowed 
the  width  of  such  new  street  to  be  so  reduced. 

The  third  information  charged  the  appellant 
that,  being  a  person  intending  to  construct  certain 
new  buildings  within  the  meaning  of  the  bye-laws, 
failed  to  give  the  required  notices. 

The  three  informations  were  heard  together, 
and  the  justices  convicted  the  appellant  in  the 
sum  of  5«.  for  the  three  offences,  and  stated  a  case 
for  the  opinion  of  the  court  under  20  &  21  Vict. 
a  48. 

The  material  part  of  the  case  is  as  follows : 

1.  For  many  years  previous  to  the  passing  of 
the  Public  Health  Acts  1848  and  1875,  and  the 
Local  Government  Act  1859,  and  the  formation  of 
the  urban  sanitary  authority  for  the  district  of 
New  Samm,  there  existed  and  still  exists  a  public 
highway  for  foot  passengers  in  the  parish  of  Mil- 
ford  within  the  said  district,  called  St.  Martin's 
Church-lane,  which  is  254  feet  in  length  and  leads 
from  a  public  highway  called  St.  Martin's  Church- 
street  to  another  public  highway  called  South- 
ampton-road. 

2.  St.  Martin's  Church-lane  is  5ft.  6in.  wide  at 
the  opening  into  St.  Martin's  Church-street,  and 
at  the  opening  into  Southampton-road  it  is 
6ft.  5in.  wide.  Between  those  points  it  varies  in 
width,  but  it  is  on  an  average  about  6  feet  wide. 
Previous  to  the  commencement  of  the  erection  of 
the  appellant's  cottages,  hereinafter  mentioned,  it 
was  Donnded  on  one  side  at  either  end  by  the 
sides  of  the  houses  and  walls  of  the  gardens  at  the 
backs  of  the  houses  at  the  camera  <3  St.  Martin's 
Church-street  and  Southampton-road  respectively, 
and  for  the  whole  of  the  intervening  spaoe  by  a 
wall  forming  the  boundary  of  the  half  acre  of 
ground  belonging  to  the  appellant  hereinafter 
mentioned,  and  on  the  other  it  was  bounded  by  a 
wall  which  is  still  standing. 

3.  The  house  at  the  comer  of  St.  Martin's 
Church-street  was  built  before  the  passing  of  the 
Public  Health  Acts  and  before  the  formation  of 
the  urban  sanitary  authority.  The  house  at  the 
comer  of  Southampton-road,  the  back  of  which 


bounds  St.  Martin's  Church-lane  for  a  distance  of 
63  feet,  was  built  five  or  six  years  ago,  with  the 
sanction  of  the  sanitary  authority;  the  last- 
mentioned  house  has  windows  in  the  side  fronting 
St.  Martin's  Church-lane,  and  the  only  entrance 
is  from  the  said  lane. 

4.  The  appellant's  land  has  a  frontage  of  95 
feet,  and  was  formerly  cultivated  as  garden 
ground.  The  land  on  the  opposite  side  of  the 
lane  belongs  to  the  rector  for  the  time  being  of 
the  parish  of  St.  Martin. 

5.  The  bye-laws  have  been  made  under  the 
Public  Health  Act  1875. 

6.  In  the  month  of  November  1881,  the  appel- 
lant beine  desirous  of  erecting  six  cottages  on 
his  land  fronting  the  said  St.  Martin's  Church- 
lane,  sent  to  the  surveyor  of  the  urban  sanitary 
authority  a  certain  plan,  which  was  submitted  to 
the  urban  sanitary  authority  and  not  approved  of. 

7.  On  the  23rd  March  1882  the  appellant  com- 
menced building  the  said  cottages,  which  were 
erected  in  the  position  fhown  on  the  plan,  and 
continued  the  work  down  to  the  hearing  of  the 
informations.  The  cottages  stood  15  feet  back 
from  the  lane,  with  gardens  in  front,  leaving  the 
lane  the  same  width  as  before. 

8  and  9  (immaterial) 

10.  It  was  admitted  that  if  St.  Martin's  Chnrbh- 
lane  was  not  and  would  not  after  the  erection  of 
the  cottages  become  a  new  street,  the  appellant 
had  given  the  usual  and  proper  notices  in  accor- 
dance with  the  bye-laws. 

11.  It  was  also  admitted  that  if  St.  Martin's 
Church-lane  was,  or  woald,  after  the  erection  of 
the  cottafB^es,  become  a  new  street,  the  appellant 
had  not  given  the  notices  required  by  the  bye-laws, 
and  the  lane  was  not  the  width  required  by  the 
bye- laws  for  a  new  street. 

12.  At  the  hearing  it  was  contended  by  the 
respondent  that  the  erection  of  the  cottaffea  in 
accordance  with  the  plan  would  have,  and  had,' 
converted  St.  Martin's  Church-lane  into  a  new 
street  within  the  meaning  of  the  Public  Health 
Act  1875,  and  the  said  bye4aws. 

13.  On  the  part  of  the  appellant  it  was  con- 
tended that  he  had  not  msde,  laid  out,  or  oon- 
structed,  or  intended  to  make,  lay  out,  or  construct 
a  new  street  within  the  meaning  of  the  Pablic 
Health  Act  1875  or  the  said  bye-laws,  but  that  i^l 
he  had  done  or  intended  to  do  was  to  build  six 
cottages  in  a  garden. 

14.  The  appellant  further  contended  that  St. 
Martin's-lane  never  could  be  made  of  the  rec^uired 
width  for  a  new  street  by  the  appellant  without 
pulling  down  the  houses  at  either  end  oraoquiring 
the  land  on  the  opposite  side. 

15.  We  found  as  facts  on  the  facts  proved  or 
admitted  that  the  erection  of  the  said  cottages  in 
accordance  with  the  said  plan  would  have  and 
had  converted  the  said  St.  Martin's  Church-lane 
into  a  new  street  within  tlie  meaning  of  the  Public 
Health  Act  1875,  and  the  said  bye-uiws,  and  that 
the  respondent  was  not  precluded  from  objecting 
to  the  building  of  the  appellant's  cottages  in  the 
lane  as  above  mentioned,  and  we  convicted  the 
appellant  on  all  the  said  three  informations  and 
inflicted  penalties  amounting  in  the  aggregpftte  to 
bs.  and  costs.  The  question  for  the  opinion  of 
the  court  is,  whether  we  were  justified  under 
the  whole  of  the  circumstances  as  detailed  in  the 
foregoing  statement  of  fiicts  in  convicting  the 
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appeUant.    If  we  were,  then  the  conTictions  are 
to  Bfcand»  and  if  not  they  are  to  be  quashed. 

By  sect.  84  of  the  Local  Government  Act  1858 
(21 A  22  Yiot.  a  98) : 

Byery  local  boaxd  may  make  bye-laws  with  respect  to 
the  foUowiitf  znatten  Hihat  is  to  say) :  (1)  with  respect 
to  the  leTCi  width,  and  oonitrnotion  of  new  streets,  and 
piOTisions  for  the  sewerage  thereof. 

By  sect.  157  of  the  Pablio  Health  Act  1875  (38  & 
39  Y  iot  0,  55)  the  same  powers  are  given  to  every 
urban  anthorifty. 

The  following  were  the  bye-laws  material  to  the 
esse  I 

1.  Every  new  street  not  being  a  carriage  road  shall  be 
laid  ont  and  formed  at  least  18  feet  wide,  and  there 
shall  be  one  entnmoe  at  least  to  every  snch  street,  of  the 
full  width  thereof,  and  open  from  the  gronnd  upwards ; 
provided  always,  that  when  any  sizeet  shall  exceed  the 
length  of  100  feet  it  shall  be  at  the  option  of  the  local 
hoaxd  to  determine  whether  snch  street  shall  or  shall  not 
be  laid  ont  and  formed  of  sufficient  width  for  a  carriage 
loed. 

2.  In  any  case  in  which  an  open  space  shall  be  left 
along  one  or  both  sides  of  any  new  street  thronghont  its 
vholo  length  in  front  of  the  houses,  or  in  which  any  new 
Btroet  shul  not  be  the  principal  or  only  approach  to 
dwelling-houses,  the  local  board  may  allow  of  a  redaction 
of  the  widths  herein  specified  for  such  streets,  whether 
carnage  roads  or  not,  as  they  shall  see  fit. 

28.  Bvery  person  who  shall  intend  to  make  or  lay  out 
any  new  street,  whether  the  same  shall  be  intended  to 
be  used  as  a  public  way  or  not,  shall  giye  one  month's 
notice  to  the  local  board  of  such  intention,  by  writinff 
deUvered  to  the  local  surveyor,  or  left  at  his  office,  anS 
ahall  at  the  same  time  leave  or  cause  to  be  left  at  the 
aaid  office  a  plan  and  section  of  such  intended  new  street 
drawn  to  a  scale  of  not  less  than  one  inch  to  every  forty- 
four  feet,  &o. 

Oharles,  Q.O.  {Maekey  with  him)  for  the  appel- 
lant.--—I  contend  that  the  jastioes  were  wrong  in 
convicting  the  appellant  for  having  commenced  to 
lay  oat  a  new  street  without  oomplyiDg  with  the 
bye-laws,  and  in  fact  for  having  laid  out  the  street. 
Before  the  cottages  were  bniltl  admit  that  it  was 
a  street  within  the  definition  clauses  of  the  Public 
Health  Acts,  and  the  only  question  is  whether  in 
oonaequence  of  the  cottages  having  been  built  the 
jostices  were  justified  in  finiiug  that  it  became 
a  new  street.  In  no  possible  sense  could  that 
transform  it  into  a  new  street.  My  contention  is 
that  the  api)ellant  has  merely  built  six  cottages  in 
a  garden  without  any  intention  of  oonvertiog  the 
lane  into  a  new  street.  It  cannot  make  any  difEe- 
Knoe  whether  he  built  six  cottages  or  one. 
[Dbhmak.  J.— Is  it  not  a  question  of  fact  which 
the  jastioes  have  to  decide  Pj  Yes,  but  I  say  there 
was  no  evidence  upon  which  chev  could  so  find ; 
and  they  have  moreover  set  out  the  whole  of  the 
fivsts  in  the  case,  and  asked  the  court  whether,  as  a 
point  of  lawy  they  were  iustified  in  finding  as  they 
did.  The  appellant  could  not  have  compUed  with 
the  bye-laws  and  have  made  the  lane  eighteen  feet 
wide^  for  he  had  no  control  over  any  of  the  other 
property.  The  local  board  sanctioned  the  build- 
ing of  one  of  the  houses  at  the  comer  some  few 
years  aoo,  and  did  not  insist  upon  the  lane  being 
widened,  and  therefore  they  have  shown  their 
mtention  not  to  convert  it  into  a  new  street.  In 
fioWn^m  V.  Ths  Local  Board  for  Barton  {4,7  L.  T. 
Bep.  N.  8.  286 ;  21  Oh.  Div.  621),  Brett,  L.J. 
points  ont  three  ways  in  which  a  street  may  be 
converted  into  a  new  street ;  and  if  those  tests  are 
Applied  to  this  case,  it  will  be  found  that  in  no 
pnnble  sense  can  it  be  said  that  this  lane  has 
oeen  laid  out  as,  or  converted  into,  a  new  street. 


One  case  is  where  a  person  ovnis  the  whole  land 
on  both  sides,  and  makes^  a  plan  laying  it  oat 
in  building  plots,  then  it  is  said  thac  when 
he  begins  to  build  be  begins  to  form  a 
street.  Another  case  is  where  the  land  belongs 
to  several  owners,  and  then  it  cannot  be  said  that 
a  street  is  formed  until  you  can  conclude  from  the 
acts  of  each  that  they  all  intend  to  build.  A  third 
case  is  where,  althoagh  the  land  belongs  to  diffe- 
rent owners,  it  has  not  been  designed  for  bailding 
purposes,  and  one  owner  begins  to  build,  and  in 
that  case  it  is  said  that  a  street  is  not  formed  until 
you  are  able  to  see  by  the  course  of  building  that 
there  is  a  common  intent  to  build.  I  submit  that 
in  the  present  case  nothing  has  been  done  upon 
which,  in  point  of  law,  the  magislrates  can  find 
that  this  old  lane  has  become  a  new  street,  and  the 
convictions  are  wholly  unwarrantable. 

Qramtham,  Q.O.  (Meek  with  him),  for  the  respon- 
dents.— ^The  appellant  has  filled  up  all  the  laud 
he  has,  and  therefore  he  could  not  do  more  to 
show  his  intention  of  converting  the  lane  into  a 
street.  It  is  purely  a  question  of  fact  for  the 
magistrates,  and  they  have  found  that  what  was 
done  did  convert  it  into  a  street.  It  cannot  bo 
said  there  was  no  evidence,  and  if  there  is  any 
evidence  upon  which  the  magistrates  could  act  it 
is  not  subject  to  appeal.  [Hawkhtb,  J. — Laying 
one  brick  would  be  some  evidence,  but  the  ques- 
tion is,  whether  there  was  sufficient  evidence  to 
give  the  magistrates  an  option.]  What  more 
could  the  appellant  do  than  build  cottages  on  the 
whole  of  his  landP  In  the  case  of  Bdhinson  v. 
The  Local  Board  for  Barton,  the  Master  of  the 
Bolls  says :  "  It  must  be  a  question  in  each  par- 
ticular case  when  the  road  becomes  a  street ;  and 
as  soon  as  it  does  so  it  is  a  new  street,  and  not 
the  less  a  new  street  because  some  of  the  houses 
were  built  before  it  was  a  street."  I  contend 
that  it  was  entirely  a  question  of  fiiot  for  the 
magistrates,  and  there  was  sufficient  evidence 
upon  which  they  could  find  an  intention  on  the 
part  of  the  appellant  to  convert  this  lane  into  a 
new  street. 

May  8.~DfiKMAK,   J. — This   was   an   appeal 
against  a  conviction  for  the  violation  of  certain 
bye-laws  made  by  the  corporation  of  Salisbury 
acting  as  the  urban  sanitary  authority.      The 
matter  in  respect  of  which  the  appellant  was 
convicted  is  put  in  three  difierent  ways  bj  the  con- 
victions. The  first  is  that,  being  a  person  intending 
to  construct  a  certain  new  street,  and  who  there- 
after actually  commenced  the  construction  of  such 
street,  he  failed  to  give  the  notices  required  by  the 
bye-laws;   the  second  is,  that  he  laid  out  and 
formed  a  now  street  of  a  less  width  than  eighteen 
feet,  although  the  urban  sanitary  authority  had 
never  allowed  the  width  of  such   new    street 
to   be   so    reduced;    and  the   third    had   some 
slight  variation   to  which   it   is   not  necessary 
to  refer.    There  is  one  admission  in  the  course 
of   the   case   which   renders    it    unnecessary  to 
go  much  into  detaild.    In  paragraph  10  it  was 
admitted  that,  if  St.  Martin's  Ohurch-lane  wss 
not,  and  would  not,  after   the  erection  of   the 
cottages  in  accordance  with  the  plan,  become  a 
new  street,  the  appellant  had  given  the  usual  and 
proper  notices  and  plan  for  the  building  of  the 
cottages  in  accordance  with  the  bye-laws,  and 
had  complied  with  all  the  requirements  of  the 
bye-laws  in  relation  to  new  buildings.    It  was 
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also  admitted  thab,  if  St.  Martin's  Choroh-lane 
ivas  or  would  after  the  erection  of  the  cottages 
in  aocordanoe  with  the  plan  become  a  new  street, 
the  appellant  had  not  given  the  notices  required 
by  tne  bye-laws,  and  that  St.  Martin's  Church- 
lane  was  not  of  the  width  required  by  the  b^e- 
laws  for  a  new  street.  So  that  itxe  whole  question 
tarns  upon  whether  St.  Martin's  Church-lane  was 
or  was  not,  or  would  become,  a  new  street  if  the 
appellant  did  what  his  plan  showed  he  intended 
to  do.  At  the  end  of  the  case  in  paragraph  15 
the  finding  of  the  magistrates  was  given  in  this 
way :  "  We  found,  on  the  facts  proved  or  admitted, 
that  the  erection  of  the  said  cottages  in  accord- 
ance vrith  the  said  plan  would  have  and  had  con- 
verted the  said  St.  Martin's  Church-lane  into  a 
new  street  within  the  meaning  of  the  Public 
Health  Act  1875  and  the  said  bye-laws."  A  con- 
siderable difficulty  occurred  to  me  to  make  out 
from  that  paragraph  in  the  case  what  the  magis- 
trates really  found,  whether  they  were  finding  a 
fact  in  the  proper  sense  of  the  word,  or  whether 
tbey  were  in  substance  and  reality  giving  a 
finding  of  law.  But  I  am  of  opinion,  looking  at  the 
whole  case,  that  what  they  have  done  is  that,  though 
they  found  certain  facts,  they  felt  themselves 
bound  in  point  of  law  to  find  it  was  a  new  street. 
The  question  at  the  end  of  the  case  is,  "  whether 
the  court  was  justified,  under  the  whole  of  the 
circumstances  as  detailed  in  the  foregoing  state 
ment  of  facts,  in  convicting  the  appellant." 
Beading  that  with  paragraph  15,  what  I  think 
the  magistrates  really  meant  to  do  was  to  ask  us 
whether  on  the  iiMts  we  are  of  opinion  in  point  of 
law  that  this  street  became  a  new  street  witiiin  the 
meaning  of  the  bye-laws.  Now  the  bye-laws  are 
these  [reads  bye-laws  1  and  2].  The  sole  question 
is  therefore  whether  this  is  a  new  street.  On  the 
north  there  is  a  wide  road  called  Southampton- 
road,  and  on  the  south  a  wide  road  called  St. 
Martin's  Cburch-street.  On  the  north,  that  is 
where  it  runs  into  Southampton-road,  it  is  6ffc.  5in. 
wide,  and  on  the  south  where  it  runs  into  St. 
Martin's  Church-street,  it  is  5ft.  6in.  wide,  and  it 
is  found  in  the  case  that  it  is  of  an  average  width 
of  6  feet.  On  the  east  side  throughout  the  whole 
length  there  is  a  wall  which  separates  the  lane 
from  some  glebe  land,  and  on  the  west  at 
the  north  end  for  63  feet  there  is  a  building 
and  garden  wall,  and  at  the  other  end  on 
the  west  side  there  is  precisely  the  same 
state  of  things  for  a  distance  of  96  feet. 
The  appellant  has  property  extending  95  feet 
along  the  west  side.  The  appellant  wished  to  build 
some  cottages,  and  he  deplosited  a  plan  showing 
six  cottages  in  a  row,  with  a  garden  m  front ;  the 
garden  being  15  feet  from  the  cottages  to  the  old 
lane,  and  leaving  the  lane  the  same  width  as  it 
was  before.  That  being  the  state  of  things,  the 
view  the  magistrates  have  taken  is,  that  the  build- 
ing of  these  six  cottages  would  necessarily  convert 
St.  Martin's  Church* lane  into  a  new  street,  and 
that  it  was  a  violation  of  the  bye-laws  because 
between  the  outer  wall  of  the  garden  and  the 
opposite  wall  he  had  not  left  a  width  of  18  feet.  I 
am  of  opinion  that  the  magistrates  were  wrong, 
and  that  they  have  taken  an  erroneous  view  of 
their  duty  in  considering  themselves  bound  to 
find  it  became  a  new  street.  Great  stress  was  laid 
upon  the  case  of  Bobinsan  v.  Ths  Barton  Local 
Board  {ubi  §up.).  I  have  looked  carefully  through 
that  case  both  in  the  Court  of  Appeal  and  the 


court  below,  and  I  do  not  entertain  a  doubt  that  the 
decision  of  the  maffistrates  would  be  an  extension 
of  the  decision  of  that  case,  and  would  be  a  viola- 
tion of  the  tests  there  laid  down  as  to  these  esses. 
Fry,  J.  held  that  the  street  was  not  a  new  street 
for  the  simple  reason  that  it  was  an  old  street 
before  the  acts  were  done  which  it  was  said  con- 
verted it  into  a  new  street,  and  therefore  it  coold 
not  be  a  new  street ;  but  ^that  view  was  entirely 
negatived  by  the  Court  of  Appeal.  Though  the 
judjges  all  use  different  expressions,  their 
judgments  seem  to  be  based  on  this,  that  in 
the  particular  case  the  street  had  become  a 
new  street  because  there  had  been  such  an  entire 
alteration  by  the  acts  of  different  persons  on  a 
great  part  of  both  sides,  and  it  had  so  altered  in 
character  that  it  had  become  a  different  street, 
and  in  that  sense  a  new  street,  not  only  by  the 
acts  of  the  appellant,  but  by  the  acts  of  other 
persons  also,  all  contemplating  a  street  by  their 
several  acts.  They  do  not  all  put  it  on  exactly  the 
same  ground,  but  that  appears  to  be  the  result  of 
their  judgment.  Now,  it  would  be  quite  compe- 
tent for  the  sanitary  authority  in  this  cose  to  pur- 
chase the  land  and  make  this  street  of  safficient 
width  to  be  a  new  street  within  the  meaning  of 
the  bye-laws,  but  there  is  no  indication  of  their 
intention  to  do  anything  of  the  kind.  This  is  one 
ciroumstance  which  seems  to  negative,  as  applic- 
able to  this  case,  the  principle  of  the  decision  in 
Bobinson  ▼.  The  BartoH  Local  Boards  namely,  the 
indication  to  convert  it  into  a  new  street  by  the 
acts  of  several  persons.  Now,  has  Mr.  Williams 
shown  any  intention  of  making  this  a  new 
street?  He  certainly  sent  a  plan  showing  that 
he  intended  to  build  six  cottages  on  his  land, 
but  that  in  itself  is  not  any  evidence  of  his 
intention,  because  he  was  bound  to  do  that 
wholly  irrespective  of  whether  he  was  building 
with  the  view  to  making  it  a  new  street.  I  see 
no  evidence  to  show  more  than  that  Mr.  Williams, 
having  land  on  which  he  was  entitled  to  build, 
determined  to  build  six  cottages  without  contem- 
plating the  formation  of  a  new  street.  That  being 
so,  I  think  we  ought  to  answer  the  question  in 
favour  of  the  appelant,  and  give  judgment  for 
him. 

Hawkiks,  J. — I  am  of  the  same  opinion.  It 
was  conceded  that  St.  Martin's  Churoh-laoe  was 
a  street  within  the  meaning  of  the  interpretation 
clauses  of  the  Public  Health  Acts,  or  one  of  them, 
and  Bobinson  v.  The  Local  Board  for  Barton  is  an 
authority  for  showing  that  an  old  street  may  be 
converted  into  a  new  street.  Therefore  the 
question  is,  whether  what  has  been  done  in  this 
case  has  converted  what  was  fbrmerlj  a  street 
into  a  new  street.  The  only  act  which  can  be 
put  forward  to  support  this  contention  is,  that 
the  appellant  has  built  six  cottages  upon  his  own 
land  on  one  side  of  the  lane,  and  Mr.  Grantham 
says  that  is  sufficient  to  justify  the  magistrates  in 
coming  to  the  conclusion  that  the  lane  was  con- 
verted into  a  new  street.  A  street  in  the  popular 
acceptation  of  the  term  is  a  road  with  houses  for 
the  most  part  on  either  side,  though  not  neoee* 
sarily  contiguous.  Now,  how  may  an  old  Ume 
which  is  an  old  street  be  converted  into  a  new 
street  P  In  Bobineon  v.  The  Local  Board  for 
Barton  it  is  pointed  out  that  a  street  may  become 
a  new  street  in  a  variety  of  ways.  If  the  land  on 
both  sides  belongs  to  one  owner,  and  he  lays  it 
out  in  building  plots,  and  begins  to  build  on  one 
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plot,  he  would  begin  to  form  a  new  street,  having 
an  intention  to  go  on  to  make  a  street.  Another 
way  is,  where  the  land  belongs  to  different  owners, 
and  by  their  united  aots  yon  can  find  an  intention 
indicated  to  make  a  new  street  in  the  popular 
sense  of  the  term.  In  that  case  it  would  be  im- 
possible to  come  to  any  other  oonolnsion  than  that 
it  was  a  new  street.  Another  case  is  where  the 
land  belongR  to  different  owners,  and  no  tribunal 
eoald  say  that  there  ever  was  at  the  same  time  an 
iDtention  amongst  them  all  to  build.  In  that  case 
the  precise  time  at  which  it  does  become  a  new 
street  may  be  a  question  of  some  diffioultjr,  and  it 
is  a  question  of  laot  to  be  decided  by  the  justices. 
How  can  it  be  said  that  either  of  those  things  has 
been  done  here  P  The  appellant  has  only  Imlf  an 
acre  of  land  on  one  side  of  the  lane,  and  has  no 
power  or  control  over  the  land  on  either  side  of 
bis.  In  building  the  cottages  I  think  he 
mnst  be  taken  to  have  built  them  simply 
to  make  use  of  his  own  land,  and  without 
any  intention  o£  converting  it  into  a  new 
street.  There  is  nothing  to  justify  the  magis- 
trates  in  ooming  to  the  conclusion  that  this 
laoe  became  a  new  street  by  the  act  of  the 
appellant  alone,  without  the  aid  of  the  other 
owners.  Nor  is  there  anv  evidence  that  the  owner 
0  the  opposite  side  of  the  lane  has  any  intention 
to  use  bis  land  for  building  purposes.  There- 
fore I  have  to  oonsider  whether  by  the  mere 
fact  of  the  appellant  bavins  built  six  cottages  on 
one  side  of  the  street,  and  having  no  power  or 
control  over  the  remaining  portions  of  the  street, 
be  has  converted  it  into  a  new  street.  I  think  he 
did  not,  and  that  in  proposing  to  convict  the 
appellant  the  magistrates  were  wrong,  and  he  is 
entitled  to  our  judgment. 

OontfieHont  qucuihed, 

Solidtors  for  the  appellant,  Taylor,  Hoare,  and 
Taylor. 

Solicitors  for  the  respondent,  OlarJce,  Bawlins, 
and  Go.,  for  W.  (7.  Towmng^  Salisbury. 


Wedfnesdafy^  May  2, 1883. 

(Before  Dbnkah  and  Hawkins,  JJ.) 

Bso.  V.  Thb  Oathouc  Lifb  and  Fisb  Assttsancb 
AND  Ahnuitt  Institution  Lixitbd.  (a) 

Qmfomes  Act  1862  (25  ^  26  Vid.  c.  89),  ss.  26 
asid  2? — PenaUyfor  not  forwardiifig  list  of  mem* 
h&nto  Begittrar  of  Joint  Stock  Companies — Oon* 
tmuing  cffenee— 11  Sr  12  Vict.  c.  48,  s.  11. 

By  sect.  26  of  the  Oompcmies  Act  1862  every  eon^ 
pony  having  a  capital  divided  into  shares  shall 
make  ones  a  year  a  Ust  of  persons  who  were 
members  on  a  certain  day,  and  send  the  same  to 
ihe  Registrar  of  Joint  Stock  Oompames;  and  by  the 
27ft  section,  any  company  making  defauU  in 
complying  with  the  above  provision  shall  incur  a 
penaliy  not  exceeding  five  pounds  for  every  day 
dming  which  such  default  continues. 

A  company  made  default  in  the  years  1877,  1879, 
1880, 1881,  and  1882. 

Edd,  thai  it  was  a  continuing  offence,  and  penal' 
ties  could  be  recovered  for  default  made  in  each 
year  for  a  period  not  extending  over  more  than 
six  months, 

Ca81  stated  by  one  of  the  metropolitan  police 

(a)  Bflported  by  H.  D.  Bonssy,  Esq.,  Barrtstor-at-Law. 


magistrates  under  20  &  21  Yioti.  o.  43,  and  the 
Summary  Jurisdiction  Act  1879. 

Oasb. 

1.  On  the  15th  Feb.  1883  thirty  informations 
were  laid  before  me  sitting  at  the  iPolioe  Gourt  at 
Bow-street,  against  the  respondent  company, 
whose  registerod  office  is  114,  Beaconsfield-road, 
Tottenham.  Each  of  such  informations  was  (with 
the  exception  of  dates)  in  the  form  and  in  the 
words  of  the  copy  information  set  out  in  the 
appendix  hereto.  Upon  each  of  such  informations 
I  issued  a  summons,  which  was  (with  the  excep- 
tion of  dates)  in  the  form  and  in  the  words  of  the 
summons  in  the  appendix  hereto. 

2.  The  matter  of  complaint  in  each  summons  is 
a  default  in  complying  with  the  provisions  of  the 
26th  section  of  the  Companies  Act  1862,  which 
requires  {inter  alia)  acompany  tomakeonce  at  least 
in  every  year  a  Hst  of  all  persons  who  on  the  14th 
day  succeeding  the  dav  on  which  the  ordinary 
general  meeting  is  held  were  members  thereof, 
and  to  forward  a  copy  of  such  list  and  a  summary 
as  in  the  said  section  is  mentioned  to  the  Begistrar 
of  Joint  Rtock  Oompanles  forthwith  after  their  com- 
pletion. By  the  27th  section  a  penalty  is  imposed 
of  51.  for  every  day  during  wnich  such  default 
continues. 

3.  The  respondent  company  is  a  company  incor- 
porated in  1869  under  the  Com  panics  Act  1862, 
having  a  capital  of  1,000,000{.  divided  into  100,000 
shares  of  lOL  each.  A  copy  of  the  memorandum 
of  association  is  aimexed. 

4.  During  the  years  1877, 1879,  1880, 1881,  and 
1882  the  respondent  company  made  default  in 
forwarding  to  the  Begistrar  of  Joint  Stock  Com- 
panies the  list  of  its  members  and  the  summary 
as  required  by  the  Companies  Act  1862  in  each  of 
those  years  respectively,  and  did  not  in  fact  for- 
ward such  a  list  and  summary  for  any  of  those 
years  to  the  said  registrar  before  the  5th  Jan.  1883. 
A  list  for  1877  never  was  forwarded.  Copies  of 
these  lists  together  with  that  for  1883  are  annexed 
in  the  appendix. 

5.  The  several  matters  of  complaint  which  arose 
in  respect  of  the  defaults  made  for  the  years  1877, 
1879, 1880, 1881,  and  1882  respectively,  are  all  laid 
as  continuing  offences  on  the  same  six  days  in 
1882,  that  is  to  say : 

On  Oct.  2nd,  1882"^ 

In  respect  of  the  default 
^in  not  forwarding  the  list 
of  members  and  summary 
in  and  for  the  year  1877. 


n 
ft 


>* 


9» 


n 


»9 


ft 


3rd, 
4th, 
5th, 
6th, 
7th, 


f» 


»9 
*f 
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99 
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»» 


»9 
9» 
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In  respect  of  the  dofieiult 
in  not  forwarding  the  list 
of  members  and  summary 
in  and  for  the  year  1879. 


On  Oct.  2nd,  1882"* 
3rd, 
4th, 
5th, 
6th, 
7th, 

And  so  on  for  the  years  1880, 1881,  and  1882. 

6.  I  convicted  the  respondent  company  on  six 
summonses  for  the  offences  laid  to  have  been  com- 
mitted by  them  on  the  2nd,  3rd,  4th,  5th,  6th, 
and  7th  days  of  October  1882  in  not  forwarding 
the  list  of  the  members  and  the  summary  as 
required  by  the  Companies  Act  to  the  Begistrar  of 
Joint  Stock  Companies  for  the  year  1^2,  but  I 
declined  to  convict  the  said  company  on  the 
remaining   twenty-four  summonses  for  the  like 
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offeooes  alleged  to  have  been  oommitted  in  respect 
of  the  years  1877, 1879,  1880,  and  1881,  on  the 
ground  that  the  information  in  respect  to  the 
o£Eenoes  in  the  .last-mentioned  years  had  not  been 
laid  within  six  calendar  months  from  the  time 
when  the  matter  of  such  information  arose  as 
required  by  11  &  12  Yiot.  o.  43,  s.  11. 

7.  It  wafl  contended  on  behalf  of  the  prosecu- 
tion that  a  fresh  offence  under  the  27th  section  of 
the  Companies  Act  1862  was  completed  at  the 
end  of  every  day  dnring  which  the  default  therein 
mentioned  continued,  that  the  offence  was  the 
continuing  in  default  during  the  whole  of  such 
day,  and  that  the  penalty  was  imposed  for  and  in 
respect  of  such  continuance.  In  support  of  this 
contention  the  cases  of  Hardy  y.  Byle  (9  B.  &  C. 
608)  and  Whiiehouae  v.  FeUow8  (10  C.  B.  N.  S. 
765)  were  cited.  I  was  of  opinion  that  the  cases 
cited  did  not  apply  to  this  case,  and  further  that, 
though  a  penalty  accrued  for  every  da^r's  default, 
the  time  for  commencing  a  prosecution  for  its 
recovery  was  limited  to  six  months  after  each 
day's  default. 

The  question  submitted  to  the  court  is  : 

Were  the  said  twenty-four  informations  laid  in 
timeP 

Tf  the  court  should  answer  the  above  question 
in  the  negative,  my  decision  is  to  stand ;  if  the 
court  should  answer  the  same  in  the  affirmative, 
the  case  is  to  be  remitted  in  order  thut  the 
respondent  company  may  be  convicted  in  respect 
of  them. 

By  the  Companies  Act  1862  (25  &  26  Yiot.  c. 
89),  8.  26 : 

Eveiy  company  under  this  Aot,  and  having  a  capital 
divided  into  shfurea,  shall  make,  onoe  at  leait  in  every 
year,  a  list  of  all  persons  who  on  the  fourteenth  day 
Boooeediog  the  day  on  whioh  the  ordinary  general 
meeting,  or  if  there  is  more  than  one  ordinary  meeting 
in  each  year,  the  first  of  snoh  ordinary  general  meetings 
is  held,  are  members  of  the  company ;  and  snch  list  shtJl 
state  the  names,  addresses,  and  occupations  of  all  the 
members  therein  mentionea,  and  the  number  of  shares 
hM  hj  each  of  them,  and  shall  contain  a  summary 
speoifiing  the  following  pazticulani : 

1.  The  amount  of  the  capital  of  the  company,  and  the 
number  of  shares  into  which  it  is  divided ; 

2.  The  number  of  shares  taken  from  the  commence- 
ment of  the  company  up  to  the  date  of  the  summary ; 

3.  The  amount  of  calls  made  on  each  share ; 

4.  The  total  amount  of  calls  received ; 

5.  The  total  amount  of  calls  unpaid ; 

6.  The  total  amount  of  shares  forfeited ; 

7.  The  names,  addresses,  and  ocoui^ations  of  the 
persons  who  have  ceased  to  be  members  since  the  last  list 
was  made,  and  the  number  of  shares  held  by  each  of 
them. 

The  above  Ust  and  summary  shall  be  contained  in  a 
separate  part  of  the  register,  and  '  shall  be  completed 
within  seven  days  after  such  fourteenth  day  as  is  men- 
tioned in  tMs  section,  and  a  copy  shall  forthwith  be 
forwarded  to  the  Begistrar  of  Joint  Stock  Companies. 


By  sect.  27 : 

If  any  comnany  under  this  Aot,  and  havmg  a  capital 
divided  into  snares,  makes  default  in  complying  with  the 
provisions  of  this  Aot  with  respect  to  forwarding  such 
ust  of  members  or  summary  as  is  hereinbefore  mentioned 
to  the  registrar,  such  company  shall  incur  a  penalty  not 
exceeding  five  pounds  for  every  day  during  which  such 
default  continues,  and  every  director  and  manager  of  the 
company  who  shall  knowingly  and  wilfully  autkorise  or 
permit  such  default  shall  incur  the  like  penalty. 

By  11  A  12  Yiot.  c  43»  b.  11,  it  is  enacted  : 

That  in  all  cases  where  no  time  is  already  or  shall 
hereafter  be  specially  limited  for  making  any  such  com- 
plaint or  laying  an^  such  information  in  the  Act  or  Acts 
of  Parliament  relatmg  to  each  particular  case,  such  com- 


plaint shall  be  made  and  such  information  shall  be  laid 
within  six  calendar  montliB  from  the  time  when  tiiie 
matter  of  such  complaint  or  information  respectively 
arose. 

Danckwerta  for  the  appellant. — ^Thia  is  a  prose- 
cution instituted  under  the  26th  section  of  the 
Companies  Act  1862,  and  the  short  question  is, 
whether  the  information  was  laid  in  time.  The 
magistrate  refused  to  convict  for  those  offences 
which  were  first  oommitted  in  the  years  prior  to 
1882,  on  the  ground  that  under  Jervis's  Act  the 
information  must  be  laid  within  six  months  from 
the  time  wl^n  the  matter  of  the  information  arose. 
I  admit  that  Jervis's  Act  applies  to  this  case,  bat 
my  contention  is,  that  a  new  offence  was  com- 
mitted on  every  day  that  default  was  made  in 
forwarding  a  list  and  summary  provided  by 
the  statute,  and  therefore  the  respondent  com- 
pany is  liable  to  pay  penalties  for  six  months 
m  respect  of  the  menoe  oommitted  in  eaoh 
year.  The  case  of  Beg,  v.  WcUerhouBe  (26  L.  T. 
Rep.  N.  S.  761 ;  L. .  Bep.  7  Q.  B.  545)  is 
directly  in  point.  That  was  a  case  nnder  the 
Nuisances  Removal  Act  of  1855.  Nineteen  sepa- 
rate informations  were  laid,  and  the  same  number 
of  summonses  issued  in  respect  of  as  many  acts  of 
disobedience,  each  oommitted  on  a  separate 
day  by  sending  forth  black  smoke,  and  it  was 
held  that  each  daily  emission  of  smoke  was 
a  separate  aot  of  disobedience  for  which  a  separate 
summons  might  be  lawfully  issued.  Blackburn,  J. 
there  says,  in  the  course  of  the  argument :  *'  Eadi 
emission  of  smoke  on  a  separate  day  was  a  sepa- 
rate offence  of  disobedience,  just  as  in  a  recent 
case  where  we  held  that  a  parent  baring  been 
fined  for  disobeying  an  order  to  have  his  ohild 
vaccinated  may  be  proceeded  against  from  time  to 
time  so  long  as  the  child  remains  unvacdnated." 
I  submit  tlubtthe  learned  magistrate  was  wrong, 
and  that  he  ought  to  have  convicted  upon  all  the 
summonses. 

No  one  appeared  for  the  respondent. 

Dbnmak,  J. — ^We  must  give  our  judgment  for 
the  appellant  in  this  case.  The  words  of  the 
statute  are  these:  "Suoh  oompany  shall  incur 
a  penalty  not  exceeding  five  pounds  for  every  day 
during  which  such  default  continues."  It  appears 
to  me  that  the  default  oontinues  notwithsttuidinff 
any  number  of  days  have  elapsed,  and  it  stiU 
gomg  on  the  penalties  are  sought  witlun  six 
months.  I  think  the  magistrate  luid  jurisdiction, 
and  therefore  the  appellant  ought  to  succeed. 

Hawkins,  J. — ^I  am  of  the  same  opinion. 

OcueremiUed, 

Solicitor  for  the  appellant.  The  SoUeitar  to  Uie 
Board  of  Trade, 
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CBOWV    CASSB    BS0SBVBD. 

Baiurday,  Jwm  2»  1883. 

(Before  Lord  Golbsidge,  G.  J.,  Pojllock,  B.,  Lopes, 
Manisty,  and  Stephen,  JJ.) 

Beg.  V,  Thomas  Jomes.  (a) 

Bigamy — OohahUaium — Continuance  of  eolidbUa' 
Hon  doubtful — Presumption  of  law, 

Jt  was  proved  that  the  prisoner  and  his  wife  were 
married  in  1865,  and  that  they  Uved  together  after 
marriage^  hut  how  long  did  not  appear.  There 
was  no  evidence  of  separation,  or  when  they  la^t 
saw  eaek  other.  In  1882  the  prisoner  married  a 
second  UmM^  and  was  indicted  for  and  convicted 
ofbigaany. 

Hdd,  that  there  wom  no  evidence  to  displace  the 
presumpHon  arising  on  this  state  of  facts  that 
the  first  wife  was  living  at  the  date  of  the  second 
marriage. 

Case   sfcaled   for  the  opinion  ol   this  court  by 
Stephen,  J. 

Thomas  Jones  was  oonrioted  before  me  at  the 
kst  Stafford  Assiaes  on  a  oharge  of  bigamy. 

It  was  proved  that  he  was  married  to  Winif^red 
Dodds,  on  the  13bh  Maroh  1865,  and  that  he  went 
throof  h  the  ceremony  of  marriau^  with  Phosbe 
Jones  on  the  11th  September  18^,  Dodds  being 
then  aliTO. 

One  witness  said  that  the  prisoner  and  his  'wife 
bad  lived  together  after  marriage,  but  how  long 
she  did  not  know.  There  was  no  evidence  at  all 
•8  to  their  having  ever  separated,  or  as  to  when, 
if  separated,  they  last  saw  each  other. 

In  Beg,  v.  Ourgerwen  (L.  Bep.  1  G.  G.  B.  1)  it 
was  proved  that  the  prisoner  and  his  wife  had 
lived  apart  for  many  years  before  the  second 
marriage,  and  it  was  held  that  in  that  state  of 
futs  the  prosecQtion  were  bound  to  prove  that 
the  prisoner  had  known  that  his  wife  was  alive 
within  seven  years  of  the  second  marriage.  As 
there  was  no  proof  that  Jones  and  his  wife-had 
ever  separated,  I  thought  that  Bep,  v.  Ourgerwen 
did  not  apply,  and  directed  the  jtiry  to  convict 
the  prisoner  if  they  believed  he  had  married  a 
second  time  in  his  wife's  lifetime. 

He  was  found  guilty,  and  I  sentenced  him  to 
two  months'  imprisonment  and  hard  labour,  but 
suspended  the  execution  of  the  sentence  and  com- 
mitted him  in  default  of  bail  till  this  case  should 
be  determined. 

The  question  for  the  court  is,  whether,  in  these 
circumstances,  I  ought  to  have  directed  an 
acquittal.  J.  F.  Stephen. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  GoLBBmoB,  G.J.— We  are  all  of  opinion 
that  this  conviction  should  be  affirmed.  The 
prisoner  married  his  first  wife  in  1865,  and  it 
was  proved  that  the  prisoner  and  his  wife  lived 
together  after  the  marriage,  but  how  long  they 
Hved  together  did  not  appear,  and  there  the 
matter  was  left.  There  was  no  evidence  to  show 
that  they  had  ever  been  separated  or  when  they 
last  saw  each  other.  There  is  nothing,  therefore, 
stated  in  the  case  to  displace  the  presumption 
that  the  first  wife  was  still  alive,  created  by  the 
affirmative  evidence  that  they  had  lived  together 
^as  married  husband  and  wife.  In  Beg,  v.  Ourgerwen 
(L.  Bep.  1  G.  G.  1)  it  was  proved  that  the  prisoner 

(«)  Baporled  by  John  THevPSON,  Esq.,  Barrister-at-Law. 

Mao.  Gas.— Vol.  XIII. 


and  his  wife  had  lived  apart  'for  seven  years  pre- 
ceding the  second  marriage,  and  it  was  held  that 
it  was  incumbent  on  the  prosecution  to  show  that 
during  that  time  the  prisoner  was  aware  of  her 
existence.  In  the  present  ease  there  was  no  snob 
evidence  forthcoming,  and,  therefore,  a  state  of 
things  once  set  up  must  be  presumed  to  continue 
unless  there  is  evidence  to  displace  that  presump- 
tion. Here  there  was  no  evidence  to  displace  the 
presumption  arising  from  the  original  state  of 
things  that  the  second  marriage  took  place  in  the 
lifetime  of  the  first  wife.  The  conviction  was 
perfectly  right  and  must  be  affirmed. 

The  rest  of  the  Gourt  concurring, 

Oonvietion  affirmed. 


Saturday,  June  2,  1883. 

(Before   Lord   Golejudge,  G.J.,    Pollock,   B., 
Manistt,  Lopes,  and  Stephen,  JJ.) 

Bbg.  v,  Thokas  Lowe,  (a) 

Evidence — Bankruptcy — Notices  in  the  London 
Gazette — Outtingsfrom  the  Gazette, 

A  petition  in  bankruptcy  having  been  presented 
against  the  prisoner  in  the  D.  County  Uourt,  the 
court  made  an  order  that  the  publication  of  a 
notice  of  the  petition  in  the  London  Gazette 
should  be  deemed  service  of  the  petition  on  the 
prisoner.  The  prisoner  did  not  appear  OMording 
to  this  no^ce,  and  there  was  no  evidence  that  it 
had  come  to  his  knowledge.  The  prisoner  was 
adjudicated  bankrupt  in  his  absence,  and  divers 
proceedings  in  the  bankruptcy  took  place.  Sub* 
sequentVy  thereto  tlte  prisoner  was  arrested,  and 
afterwards  eaamined  in  court  touching  his  affairs 
by  the  trustee  in  the  bcmkruptey,  and  the  result 
was  that  he  was  indicted  and  convicted  for  various 
offences  under  the  Bankruptcy  Act.  dn  the  trial, 
•n  proof  of  the  publicaiion  of  the  order  of  the 
Oounty  Court  in  the  Gazette,  the  file  of  the  pro- 
ceedings in  the  Bankruptcy  Court  was  produced, 
containing  a  cutting  from  the  Gazette  of  the  ad- 
vertisement  of  the  order  of  the  County  Court 
and  notice  to  appear. 

Held,  that  this  cutting  from  the  (gazette  was  tm- 
properly  received  as  evidence  of  the  puhUcation 
of  the  notice  in  the  London  Gazette,  and  that  the 
conviction  coutd  not  be  sustained, 

Gabe  stated  by  the  Ghairman  of  the  Quarter 
Sessions  for  the  county  of  Derby,  held  at  Derby 
on  the  3rd  April  1883. 

The  prisoner  was  indicted  at  the  above  sessions 
under  the  1st,  2nd,  and  3rd  sub-sections  of  the 
11th  section  of  the  Debtors  Act  1869. 

1.  For  that  he,  being  duly  adjudged  a  bankrupt, 
did  not,  to  the  best  of  his  knowledge  and  belief, 
fully  and  truly  discover  to  the  trustee  adminis- 
tering his  estate  for  the  benefit  of  his  creditofB 
all  hfts  property  real  and  personal,  and  how,  and 
to  whom,  and  for  what  consideration,  and  when  he 
disposed  of  any  part  thereof  except  such  part  as 
baa  been  disposed  of  in  the  ordinary  way  of  his 
trade,  or  laid  out  in  the  ordinary  expenses  of  his 
family. 

2.  And  that  he  did  not  deliver  up  to  such 
trustee,  or  as  he  directed,  all  such  part  of  his  real 
and  personal  prop>erty  as  was  in  his  custody  or 
under  his  control,  or  which  he  was  required  by 
law  to  deliver  up. 

(a)  Reported  by  John  Tboupsom,  Eaq..  Barrtoter-at-Lftw. 
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8.  And  that  he  did  not  deliver  np  to  such 
tmstee,  or  as  he  directed,  all  books,  aoouments, 
and  papers  in  his  cnstody  or  nnder  his  control 
relating  to  his  property  or  affairs. 

The  following  facts  were  proved  at  the  trial : — 

Early  in  Jan.  1874>  the  prisoner  (who  was  a 
trader  at  Ghesterfield)  sold  his  effects  by  auction, 
received  the  proceeds  of  the  sale,  and  immediately 
left  the  neighbourhood,  without  paying  his  debts 
or  disclosing  his  address. 

A  petition  in  bankruptcy  was  presented  against 
him  on  the  26th  Jan.  187i,  in  the  Gonnty  Gourt  of 
Derbyshire,  held  at  Ghesterfield. 

On  the  25th  March  1874  the  Gounty  Gourt 
made  an  order  that  the  publication  of  a  notice  of 
the  petition^  in  the  London  Qazette  should  be 
deemed  service  of  the  petition  on  the  prisoner,  (a) 

On  the  file  of  the  bankruptcy  proceedings  un  der 
the  seal  of  the  Gonnty  Gourt  produced  at  the 
trial  was  an  entire  page  of  a  printed  document, 
headed  "  London  Oaaette,  31st  March  1874,"  in 
which  an  advertisement  occurred,  addressed  to  the 
prisoner,  giving  him  notice  of  the  petition  and 
the  order  of  court  for  substituted  service,  and 
that  the  petition  would  be  heard  in  the  said 
Gounty  Gourt  on  the  22nd  April  1874,  on  which 
day  he  (the  prisoner)  was  required  to  appear,  and 
if  ne  should  not,  the  Gounty  Gourt  judge  might 
adjudge  him  bankrupt  in  his  absence. 

Prints  of  the  same  advertisement  appeared  also 
on  the  file  of  proceedings  with  memoranda  sub- 
8cribed»  stating  that  they  had  respectively  been 
inserted  in  the  Derbyshire  Times  and  Derbyshire 
Courier  (two  newspapers  published  at  Ghester- 
field) on  the  28bh  March  1874. 

The  prisoner  did  not  appear  according  to  this 
notice. 

There  was  no  evidenoe  that  it  had  oome  to  his 
knowledge. 

On  the  22nd  April  1874  he  was  a4judged  bank- 
rupt. 

The  first  meeting  of  creditors  was  held  on  the 
20th  May  1874,  when  John  Edey,  an  aooountant, 
was  appointed  trustee  of  the  prisoner's  estate,  and 
received  the  registrar's  certificate  of  his  appoint* 
ment. 

The  17th  June  1874  was  the  day  fixed  for  the 

gublic   examination  of  the  prisoner  nnder  his 
ankruptcy,  but  he  did  not  attend,  and  his  exami- 
nation was  adjourned  sine  die. 

On  the  19th  Nov.  1874  the  Gounty  Gourt 
ordered  the  trustee  to  prosecute  the  prisoner  for 
offences  against  sect.  11,  sub-sects.  1,  2,  and  3,  of 
the  Debtors  Act  1869,  and  in  May  1875  a  warrant 
was  issued  for  the  prisoner's  apprehension  on 
those  charges. 

The  prisoner,  who  on  leaving  Ghesterfield  had 
passed  under  the  assumed  name  of  John  Boswortb, 
was  not  arrested  on  the  above  charges  until  the 

(a)  By  the  Bankmptov  Boles,  r.  60:  A  bankniptoy 
petition  ahall  be  personally  aerred  seven  days  before  the 
day  of  its  hearing  by  dehvering  to  the  debtor  a  sealed 
copy  of  the  filed  petition. 

Bole  61 :  In  the  case  of  a  petition  the  court  may  order 
that  a  notice  aocordinff  to  the  form  in  the  schedule  be 

Szetted  requiring  the  debtor  to  appear  at  the  hearine  of 
e  petition  on  the  day  named,  being  not  leas  than 
fourteen  days  after  the  pnbUoation  of  the  notice,  and 
that  such  notice  shall  be  deemed  to  be  served  on  the 
debtor. 

Bole  62 :  Notice  of  the  publication  in  the  Qazette  of 
the  order  of  the  oonrt  shall  be  given  in  one  local  paper 
according  to  the  form  in  the  sohednle. 


26th  Feb.  1883,  at  Shrewsbury,  when  he  was 
brought  to  Ghesterfield  by  a  police  officer,  who 
read  over  to  him  the  warrant  on  which  he  was 
apprehended. 

On  the  28th  Feb.  1883,  while  the  prisoner  was 
still  in  custody  at  the  police  office  at  Ghesterfield, 
he  was  examined  on  oath  touching  his  affairs  by 
John  Edey,  the  trustee  (who  administered  the 
oath),  ana  the  prisoner's  deposition  on  such 
examination  was  reduced  into  writing  at  the  time, 
and  was  tiien  and  there  read  over  to  the  priaoner 
and  signed  by  him. 

This  written  deposition  was  tendered  in  evidence 
at  the  trial  on  behalf  of  the  prosecutor  as  part  of 
his  case. 

Two  questions  of  law  were  raised  at  the  trial  on 
the  prisoner's  behalf:  First,  that  the  page  alleged 
to  be  part  of  the  London  Qazettte  of  the  3l8t  March 
1874  aid  not  contain  the  imprint  of  any  printer  or 
purport  to  be  published  by  authority,  and  there- 
fore should  not  be  admitted  in  evidence ;  secondly, 
that  the  prisoner's  deposition  on  his  examination 
by  the  trustee  on  the  28th  Feb.  1883  should  not  be 
admitted  in  evidence  beoanse  the  trustee  had  no 
authority  to  administer  the  oath,  or  to  examine  the 
prisoner  on  the  charge  for  which  he  was  arrested 
while  he  was  in  custody  on  such  charge. 

The  Gourt  of  Quarter  Sessions  admitted  in 
evidenoe  the  pa^e  of  the  London  ChsseUe  and  the 
prisoner's  deposition  bearing  his  signature. 

The  prisoner  was  convict^  and  judgment  there- 
upon passed,  and  he  was  sentenced  to  mur  calendar 
months'  imprisonment  with  hard  labour,  the  Gourt 
of  Quarter  Sessions  reservinff  the  said  questions  of 
law  for  the  consideration  of  this  honourable  ooart. 

The  prisoner  has  been  discharged  on  reoogrni- 
sance  of  bail  to  appear  at  the  next  quarter  sessions 
to  render  himself  in  execution. 

If  the  page  of  the  London  OaaeUe  and  the 
prisoner's  deposition,  or  either  of  them,  were 
wrongly  admitted  in  evidenoe  on  his  trial  then  the 
conviction  was  to  be  quashed,  but  otherwise  was 
to  be  idfirmed.  T.  W.  Evans,  Ghaimuui. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  GoLsaiDGB,  G.J.— In  order  to  make  oat 
the  case  for  the  prosecution,  it  was  necessary  to 
show  that  a  notice  of  the  petition  in  bankruptcy 
had  appeared  in  the  London  ChzeUe,  and  the  pro- 
secution produced  only  a  catting  of  that  part  of 
the  London  Qazette  which  contained  the  advertise- 
ment of  the  notice  of  the  petition  having  been 
filed  instead  of  the  entire  QateUe.  The  Gourt  of 
Quarter  Sessions  received  that  as  evidence  of  the 
notice  without  anything  more,  and  assumed  that 
because  it  came  from  the  Bankruptcy  Gourt,  and 
was  filed  ?rith  the  other  proceedings,  it  was 
all  right.  It  is  obvious  that  it  would  be  dangeroos 
to  allow  cuttings  from  the  Qazette  to  be  assumed 
to  be  all  that  the  statute  requires  to  be  produced 
in  evidence  of  publication  in  the  London  QazeUe. 
It  seems  to  us  that  this  objection  is  fatal,  and  that 
the  catting  fix)m  the  Qazette  was  improperly 
received,  and  on  that  ground,  without  enterinis 
into  the  second  objection,  we  think  that  the  con* 
viction  must  be  quashed. 

The  rest  of  the  Gonrt  concurring, 

Oonvidion  gnashed. 
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HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Tueiday,  May  22,  1883. 

(Before  Gavx  and  Smith,  JJ.) 

Tates  (app.)  V.  Ghoblton-tjpon-Msdlock  Union 

(resp.)> 

Alkond  (app.)  V,  Same  (reap.),  (a) 

Bating  Ada — LiahilUy  to  he  rated  for  the  relief  of 

the  poor — OaretcSeer — Servant — Tenant, 

y.  had  been  put  into  a  dweUing'houee,  No.  157, 
Plymouth  Qrove,  in  the  toumship  of  Ohorlion, 
by  his  own  master,  who  was  one  of  two  joint 
owners  of  the  house,  and  in  whose  employment 
Y,  had  been  for  some  time  previoiuily.  At  the 
time  the  dweUing-house  was  empty,  and  T,  was 
put  into  it  with  his  wife  and  children,  for  the 
purpose  of  taking  care  of  it  while  it  was  so  empty, 
Y.  was  not  otherwise  in  the  employment  of  the 
said  owners,  and,  except  the  benefit  of  living  rent 
free  with  his  wife  ana  children  in  two  rooms  of 
the  said  dweUing-house,  he  reeeived  no  remune" 
ration  for  his  servioes  in  taking  care  of  the  same. 

A.  had  been  for  some  years  premously  in  the  em- 
fioyment  of  the  joint  owners  of  the  dweUing' 
house.  No,  16S,  Plymouth  drove.  His  duties  were 
to  look  aftsr  and  aUend  to  any  housss  in  the 
nsighhowrhood  of  PVymouih  Qrove,  belonging  to 
the  said  owners,  which  might  from  time  to  time 
be  vacant,  to  prevent  trespass  being  oommUted 
thereon,  to  look  after  the  gardens,  and  to  show 
unlet  houses  to  persons  coming  to  see  the  earns. 
The  dweUing»hcnse,  No.  163,  Plymouth  Qrove, 
being  vacant,  A.  with  his  wife  and  ehUdren  was 
put  into  it  by  the  owners,  as  caretaksr,  per- 
forming  the  same  duties  to  the  owners  as  before. 

A,  w€LS  Uahle  and  ready  to  leave  the  said  house  at 
the  command  of  the  owners  at  any  time.  Under 
iheee  circumstances  Y.  and  A.  were  assessed  by 
the  rating  authority  to  the  relief  of  the  poor  as 


occupiers  of  the  said  houses  respectively.     Upon 
appeal  to  the  general  quarter  sessions  of  the  peace 
for  the  dty  of  MancJvester,  the  Recorder  allowed 
the  appeal,  but  stated  two  cases  for  the  opinion  of 
the  court. 
Held,  by  Gave  and  Smith,  JJ.,  that  Y,  and  Ai,  were 
not  Uahle  to  be  rated  for  the  relief  of  the  poor  in 
respect  of  the  said  premises,  on  the  ground  thai 
the  occupalion  vn  each  case  was  thcU  of  a  servant 
and  not  thai  of  a  tenant. 
These  were  cases  stated  by  the  Beoorder  of  Man- 
chester for  the  opinion  of  the  court,  raising  the 
question  in  each  case  whether  a  caretaker,  who 
has  been  put  into  an  otherwise  empty  dwelling- 
house  by  the  ow;per8  of  it,  simply  for  the  purpose 
of  taking  care  of  it  while  it  is  so  empty,  is  liable 
to  be  rated,  as  occapier,  for  the  relief  of  the  poor 
within  the  Bating  Acts.     The  appellant  Tates 
was  put  into  the  house,  No.  157,  Plymouth  Groye, 
by  his  own  master,  who  was  one  of  two  joint 
owners  of  the  house,  for  the  purpose  of  acting  as 
caretaker  of  the  house  while  it  was  empty.  Under 
these  circumstances  the  rating  authority  for  the 
township  of  Ghorlton-upon-Medlock   held   that 
Yates  was  liable  to  be  rated  as  a  caretaker,  and 
accordingly  on  or  about  the  26th  Feb.  1882  rated 
him  to  the  relief  of  the  poor  as  the  occupier  of  the  said 
dwelling-house.    Against  this  rate  x  ates  appealed 
to  the  general  quarter  nessions  of  the  peace,  holden 
in  and  for  the  city  of  Manchester,  in  the  county  of 
Lancaster,  on  the  20th  Oct  1882,  and  the  Becorder, 
Henry  Wyndham  West,  Esq.,  Q.G.,  allowed  the  ap- 
peal, but  granted  the  following  case  for  the  opinion 
of  the  Queen's  Bench  Division  of  the  High  Gourt: — 

1.  A  rate  for  the  relief  of  the  poor  for  the 
township  of  Ghorlton-on-Medlock,  was  duly  made 
on  the  26th  Feb.  1882,  and  was  duly  allowed  by 
two  of  Her  Majesty's  justices  of  the  peace  for 
the  city  of  Manchester  on  the  26th  June  1882. 
The  said  rate  was  duly  published  according  to  law. 

2.  In  the  said  rate  the  appellant  was  assessed  as 
follows : 


Name  of 
Occapier. 


3011 
Enos  Tates 


Name  of  Owner. 


'^P?J^X"',N"»'«<''=<»«^ 


Street 


Ex.  Oooleshaw 


House       t  House,  No.  157 


Plyxnonth  Qrove 


Gross 
Bental. 

Bateable  Value. 

Rate. 

jm 

Je75 

^14  7«.6d. 

3.  The  said  dwelling-house  (No.  157,  Plymouth 
GroTe)  was  left  vacant  in  Sept.  1881,  and  re- 
mained so  till  June  1882,  when  tne  owners  of  the 
said  house,  described  in  the  said  rate  as  "  Execu- 
tors of  Ocoleshaw,"  found  that  the  said  dwelling- 
house  had  been  broken  into  and  some  of  tne 
fixtures  stolen. 

A,  Thereupon  Mr.  G^rge  Langford,  one  of  the 
said  executors,  asked  the  appellant,  Enos  Yates, 
who  was  in  his  employment  as  cellarman  at  his 
business  premises,  to  go  and  reside  in  the  said 
dwellinfl-house  with  his  wife  and  children,  rent 
free,  ana  take  care  of  the  same,  and  the  said  Enos 
Tates,  with  his  wife  and  children,  occupied  two 
rooms  in  the  said  house. 

^ '  5.  The  appellant  Enos  Yates  was  not  otherwise 
in  the  employment  of  the  executors,  and  except 
the  benefit  of  living  rent  free  in  the  said  two 
rooms  in  the  said  dwelling-house,  reoeiyed  no 
remuneration  for  taking  care  of  the  said  dwelling- 
house. 

6.  The  said  dwelling-house  was  to  be  let,  and  had 

(«)  Beportcd  by  Hs^&r  Lkioh,  Esq.,  Bai-rleter-at-Law. 


bills  in  the  windows  "  To  be  let "  during  all  the 
time  that  the  appellant  resided  in  the  said  house 
as  aforesaid,  and  the  appellant  was  liable  and  ready 
to  leave  upon  the  command  of  the  said  owners  at 
any  time. 

7.  Prior  to  the  date  when  the  said  house  became 
vacant  as  hereinbefore  mentioned,  it  had  been  let 
at  a  rental  of  902.  a  year. 

8.  The  appellant  duly  appealed  to  the  assess- 
ment committee  of  the  Ghorlton-on-Medlock  Poor 
Law  Union,  and  failed  to  obtain  relief.  All  notices, 
formalities,  and  conditions  precedent  to  the  hear- 
ing of  the  said  appeal  were  duly  given  and 
fulfilled  by  the  appellant.  It  was  contended  by 
the  appellant  that  he  resided  in  the  said  house  as 
the  servant  of  the  owners,  and  was  not  liable  to 
be  rated  to  the  relief  of  the  poor  as  the  occupier 
of  the  said  dwelling-house,  No.  157,  Plymouth 
Grove. 

9.  I  was  of  that  opinion,  and  allowed  the  appeal, 
with  costs  to  be  paia  by  the  respondents. 

10.  If  the  court  are  of  opinion  that,  upon  the 
above  facts,  the  said  appellant,  Enos  Yates,  was 
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liable  to  be  rated  to  the  relief  of  tbe  poor,  as 
oocnpier  of  the  dwelling-house,  No.  1 57,  Plymoath 
Grove,  then  my  said  decision  is  to  be  reversed ; 
otherwise  my  said  decision  is  to  be  affirmed. 

The  following  case  was  stated  with  respect  to 
the  appellant  John  Almond,  who  had  been  rated 
as  the  occupier  of  the  dwelling-house,  No.  163, 
Plymouth  Grove  : — 


1.  A  rate  for  the  relief  of  the  poor  of  tiie  town- 
ship of  Ghorlton-on-Medlock  was  duly  made  on  the 
26th  Feb.  1882,  and  the  said  rate  was  duly  allowed 
by  two  of  Her  Minesty's  justices  of  the  peace  for 
the  city  of  Manchester  on  the  26th  Jone  1882. 
The  said  rate  was  duly  published  according  to  law. 

2.  In  the  said  rate  the  appellant  was  asBessedas 
follows : 


Name  of 
Occupier. 

John  Almond 


Name  of  Owner. 


Ex.  Oooleshaw 


Descripfcion  of 
Property. 


HOUBO 


No.  of  House. 


Street. 


163 


PlymoTith  Grove 


GroBR  estiniated 
BentaL 


^95 


Bateable 
Vala& 


Bate. 


£7d58.0d:£15dt,9d. 


3.  The  owners  of  the  said  dwellinff- house, 
described  in  the  said  rate  as  "  Executors  (3  Occle- 
shaw,"  also  own  several  other  dwelling-houses,  in 
the  immediate  neighbourhood  of  the  dwelling- 
house,  No.  163,  Plymouth  Grove.  The  appellant, 
John  Almond,  for  some  years  prior  to  the  date  of 
tbe  making;  of  the  said  rate,  had  been,  and  at  the 
time  of  the  making  of  the  jaid  rate  still  was,  in 
the  employment  of  the  said  owners,  and  his  duties 
were  to  look  after  and  attend  to  any  houses  in  the 
neighbourhood  of  Plymouth  Grove  belonging  to 
the  said  owners,  which  might  from  time  to  time 
be  vacant  and  unlet,  and  to  prevent  trespass  being 
committed  thereon,  and  to  keep  the  gardens  m 
any  such  houses  in  sood  order.  It  was  also  his 
duty  to  show  unlet  dwelling-houses,  belonging  to 
the  owners,  to  persons  who  might  oome  to  in- 
spect the  same  with  a  view  of  becoming  tenants 
thereof. 

4.  Shortly  before  the  date  of  the  making  of  the 
said  rate  appealed  against,  the  appellant  was  put 
into  the  said  house.  No.  163,  Plymouth  Grove,  as 
caretaker  thereof,  by  the  trustees,  and  the  appel- 
lant continued  to  reside  in  the  house  as  such  care- 
taker down  to  and  at  the  time  of  the  making  of  the 
said  rate.  The  appellant,  as  such  caretMer  as 
aforesaid,  lived  in  three  rooms  of  the  said  house, 
and  his  wife  and  children  lived  with  him  in  the 
said  three  rooms.  In  the  kitchen  garden  the 
appellant  had  planted  some  curly  greens  and  a 
few  turnips.  One  of  the  children  kept  some 
rabbits  in  the  stable  attached  to  the  said 
house. 

5.  The  said  dwelling-house,  No.  163,  Plymouth 
Grove,  was  to  be  let  and  had  bills  "  To  be  let "  in 
the  windows  during  all  the  time  that  the  appel- 
lant resided  therein  as  such  caretaker  as  aforesaid, 
and  the  appellant  was  liable  and  ready  to 
leave  upon  the  command  of  the  said  owners  at 
any  time. 

6.  The  appellant  continued  to  look  after  the 
said  houses  and  gardens  as  before. 

7.  Before  the  said  house  became  vacant,  it  had 
been  occupied  by  a  tenant  from  year  to  year,  at  the 
rental  of  952.  a  year. 

8.  The  appellant  duly  appealed  to  the  assess- 
ment committee  of  theOhorlton  Poor  Law  Union, 
and  failed  to  obtain  relief,  and  all  notices,  formali- 
ties, and  conditions  precedent  to  the  hearing  of 
the  said  appeal  were  duly  given  and  fulfilled  by 
the  appellant.  It  was  contended  by  the  appellant 
that  ne  resided  in  the  house  as  servant  of  the 
owners,  and  that  he  was  not  liable  to  be  rated  to 
the  relief  of  thepoor  as  the  occupier  of  the  said 
house.  No.  163,  Plymouth  Grove. 

9.  I  was  of  that  opinion,  and  allowed  the  appeal, 
with  costs  to  be  paid  by  the  respondents. 

10.  If  the  court  are  of  opinion  that,  on  the  above 


facts,  the  said  appellant,  John  Almond,  was  liable 
to  be  rated  to  the  relief  of  the  poor,  as  the  occupier 
of  the  dwelling-house.  No.  163,  Plymouth  Grove, 
then  mv  said  decision  is  to  be  reversed ;  otherwise 
my  said  decision  is  to  be  affirmed. 

Smyhf  for  the  respondents. — ^The  question  here 
is  whether  the  occupiers  of  these  houses  are  rat- 
able to  the  poor.     It  will  be  contended  on  the 
other  side  that  the  houses  occupied  by  these  per- 
sons as  mere  caretakers  are  not  ratable;  but  I 
submit,  in  the  first  place,  that  these  houaes  were 
ratable ;  and,  in  the  next  plaoe^  that  they  were  rate- 
able to  the  persons  occupying  them.    The  over- 
seers wish  to  make  the  persons  actually  oocupy- 
ing  them  ratable.     By  the  Act  2d  A  29  Vict. 
0.  79,  at  the  end  of  one  year,  these  persona  wonld 
acquire  a  status  of  irremovability  m  the  parish. 
This  case  has  not  actually  been  decided  in  the 
English  courts,  but  there  is  an  Irish  deoiaion  on 
the  point.    The  Act  under  which  the  rate  in  levied 
is  48  Eliz.  c.  2,  the  first  section  of  which  directs 
the  overseers  to  raise  the  rates  weekly  or  other- 
wise by  taxation  of   every  inhabitant    •    .    •    . 
and  of   every  occupier  of  houses,  &c.      In  the 
eases  of  Th»  Mersey  Docks  v.  Oamerat^  and  Jones 
V.  The  Mersey  Doeks(llK.otJj.4M;  12L.T.Bep. 
N.  S.  643;  85  L.  J.  Bep.  N.  S.,  M.  0. 1),  the  Lords 
have  laid  down  some  principles  which  apply  to 
the   rate  in  these   cases.     [Gavb,    J. — Nothing 
turns  in  these  cases  on  the  amount  of  the  rate.] 
That   is    so.     There   is  no   dispute  as   to   the 
amount  of  the  rate,  but  only  as  to  the  liability  to 
be  rated.    [Gavb,  J. — ^There  is  no  doubt  of  thi6 
property  being  capable  of  beneficial  oocupation  as 
m  The  Mersey  Docks  case.]    Lord   Ghelmsford, 
at  p.  519,  clearly  puts  the   test,  as    to  who   is 
the   person    in    actual    occupation.     The   pro- 
perty  here    is    clearlv   ratable,   and    the  only 
question  is  whether  Xates  and  Almond  occupy 
as    servants,  so  as  to  make  the  owners  liable. 
The   case   of  Beg,  v.  Ponsonhy  (3    Q.   B.   54; 
11    L.  J.   Bep.    N.    S.,  M.  G.    65),  establishes 
the  proposition  that,  if  a  person  allows  another 
to  occupy  a  house,  the  latter  is  liable.    [Smith, 
J. — In  that  case  exemption  was  claimed  on  the 
ground  of  the  property  being  Grown  property.] 
IC   a^  person    occupies   a  house,  paying   for  it 
by  his  services,  thereby  living  rent  free,  surely 
this  person  is  ratable?     Here  Yates   is  not  a 
servant  of  the  executors  in  any  sense  whatever. 
[Gavx,  J. — If  a  man  lets  a  poor  relation  live  in  a 
house  rent  free,  that  person  is  therefore  ratable.] 
If  so,  what  is  the  difference  between  the  occnpation 
of  Yates  in  this  case  and  that  of  the  poor  relation  P 
[Smith,  J. — ^In  this  case  does  he  not  occupy  as 
servant?    Suppose  ^ou  have  your  coachman  with 
his  wife  and  family  m  your  house,  who  is  liable?] 
Glearly  the  owner.    The  question  whether  a  person 
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is  a  ser?aDt  or  an  oooapier  is  a  qaestion  of  fact  in 
6schcase: 

Hughe*  V.  Ortrseers  of  Chatham,  5  M.  &  G.  14. ;  13 
L.  J.  Bep.  N.  8.  44,  C.  P. ;  7  Soott  N.  B.  581. 

If  Yates  does  certain  services,  he  receives  the 
whole  of  his  remuneration  by  living  rent  free  in 
the  premises.  The  case  of  Rex  v.  The  Inhabi- 
tanU  of  Tifnemouth  (12  East,  46),  in  which  a  person 
occupying  as  servant  was  held  not  to  be  ratable, 
differs  from  the  present  case  in  two  important 
paiticnlais  :  the  person  there  was  a  servant^  and 
residence  in  the  Iighthonse  conld  only  be  for  the 
piirpose  of  keeping  np  the  lights.  [Cavb,  J.— 
How  do  joa  distinguish  the  case  of  Yates  from  the 
case  in  12  SastPj  In  that  case  it  was  fonnd 
expressly  that  the  person  was  a  servant.  As  to 
the  appellant  Almond,  hia  duty  was  to  act  as  a 
kind  of  honre  agent  to  show  the  other  houses  to 
people  coming  to  see  them.  [Cavb,  J.— Bat  with 
regard  to  this  honae  he  livea  in  it  aa  caretaker  and 
Bervant.] 

Bmith  v.  Overseen  of  Seghill,  L.  Eep.  10  Q.  B.  422 ; 
44  L.  J.  Bep.  N.  S.  114,  M.  C. ;  32  L.  T.  Eep. 
M.  B.,  ow9* 

[Cave,  J. — There  the  occupation  waa  that  of  a 
leoant  and  not  that  of  a  aervant ;  the  peraon  waa 
oocapying  for  hia  own  benefit,  and  not  that  of  hia 
master.] 

MaHin  v.  The  Aeteeement  Committee  of  the  Weet 
Derl>y  Union,  52  L.  J.  66,  M.  C. 

Amtie,  Q.G.  and  Leeee,  for  the  appellanta,  were 
not  called  on. 

Gave,  J. — I  am  of  opinion  that  this  appeal  of 
(he  assessment  committee  should  be  dismissed,  on 
the  gronnd  that  the  occupation  here  was  the  occu- 
pation of  a  servant,  and  not  that  of  a  tenant. 
The  cases  which  have  been  cited  with  great 
ability  are  all  distinguishable  from  the  present, 
as  being  cases  in  which  the  occupation  waa  as 
tenants  and  not  a?  servants.  The  cose  last  cited, 
and  reported  in  the  Weekly  Notes,  in  which  it  was 
held  that  the  residence  of  the  superintendent  of 
police  was  ratable  to  the  poor  rates,  differs  very 
materially  from  the  present  case,  in  this  respect, 
that  the  house  was  hired  and  prepared  for  the 
police  superintendent ;  but,  in  the  present  case, 
the  houses  are  not  built  nor  brought  into  existence 
for  the  caretaker,  but  the  reverse ;  this  being  the 
conclusion  which  must  be  drawn  from  the  cose. 
Then,  as  to  Almond's  case,  the  executors  have  the 
bonaes  already  prepared,  he  is  put  into  one  of 
them  simply  as  caretaker,  to  look  after  the  bouse, 
and  to  show  the  other  houses  to  persons  wishing 
to  see  them.  It  is  necessary,  therefore,  that  he 
shoold  live  in  the  house  for  those  purpoRCS,  and 
bis  occupation  of  the  house  is  the  occupation  of  a 
servant,  and  not  that  of  a  tenant. 

SiOTH,  J. — I  am  of  the  aame  opinion.  Here  we 
have  in  the  first  place  two  empty  houses,  in  the 
Mcond  plaoe  the  neoeaait^  of  having  someone  to 
take  care  of  them,  and  in  the  third  plaoe  the  fact  of 
Yates  and  Almond  being  put  into  the  houaea  to 
oconpy  them  aa  caretakers.  The  queation  at  once 
ttisea,  in  what  character  do  Yatea  and  Almond 
oocnp^  these  houses  P  It  seems  to  me  that  they 
oocnpied  as  servants,  and  not  as  tenants.  It  was 
Mid  by  Mr.  Smyly  that  they  might  have  their 
wives  and  familiea  there;  but  thia  doea  not  take 
ftway  their  poaition  aa  aervanta,  juat  aa  a  coach- 
nan,  who  lirea  with  hia  wife  and  children  in 


premiaea  belonging  to  hia  maater,  ia  a  servant  not- 
withstanding. 

Appeal  of  the  aeeeeemient  commiiUe  dxemUeed 
loUh  ro$te. 

Solicitors  for  the  appellants,  Gregory,  Botffdiffet 
and  Co,p  for  Hampecn,  Manchester. 

Solicitors  for  the  redpondents.  Bower,  GoUon, 
and  Bower, 


Tueeday,  March  6,  1883. 

(Before  Pollock  and  Huddlbston,  BB.  and 

North,  J.) 

Maude  ahd  othebs  (apps.)  v.  The  Local  Boailo 
or  Baildon  (reaps.),  (a) 

Local  Oovemment  Board — Public  Health  Act  1875 
(38  ^  39  Via.  c.  55),  eecU.  4,  150— >9ummar^ 
proceedinge  againet  ownere  to  recover  empenee  of 
worke  under  eect.  150 — Boad  or  etreet — Defini' 
tion  of  "  etreet "  in  eeet.  4— -Filing  of  faii  by 
jueticee — Jueticee  not  bound  by  definiHon  in  eect, 
4  to  find  ae  a  matter  of  law  contrary  to  the  fact. 

The  PuhUe  HeaUh  Act  1875  (38  ^39  Viet,  c  55) 
by  eect.  150  enaete  thai  "  where  any  etreet  within 
any  urban  dietrict  (not  being  a  highway  repair- 
abte  by  the  inhahitante  at  large)  or  the  ea/rriago' 
way,  footway,  or  any  other  paH  of  $ueh  etreet  ie 
not  eewered,  leveUed,  paved,  ^c,  to  the  eatiefac 
tion  of  Uie  urban  authority,"  euek  authority  ntay, 
by  notice  oa  therein  mentioned,  "  require  the  re- 
epective  ownere  or  occupier e  of  the  premieee  front' 
ing,  adjoining,  or  ahutUng  on  euch  parte  thereof 
ae  may  require  to  be  eewered,  ^c,  to  eewer,  leod, 
pave,  ^c,  the  eame,**  and  in  default  of  oom- 
pliance  with  euch  notice  the  ufban  authority  may 
execute  the  required  worke  ihemeehfee,  and  re- 
cover  the  eaopeneee  thereof  eummarUy  from  euch 
oumere  or  occupiere  in  proportion  to  their  reepeo* 
tivefroniagee.  The  interpretation  cHauee  (eect,  4) 
of  the  eaid  Act  enaete  that  "  In  thie  Act  if  not 
ineoneietent  with  the  eonteoU,  the  following  worde 
and  empreeeione  ehaU  have  the  meaninge  herein' 
after  reepeetively  aeeigned  to  them,  thcU  ie  to  eanf 
....  etre^  incLudee  any  highway  not 
being  a  turnpike  road,  and  any  public  bridige,  not 
being  a  county  bridge,  and  any  road,  lane,  foot' 
way,  iquare,  court,  alley,  or  paeeage,  wheiher  a 
thoroughfare  or  not. 

The  reepondente  ae  the  urban  aulhority  for  tlie 
dietrict  of  B,,  having  proceeded  eummarily  under 
eect,  150  to  recover  from  the  appeUante  their 
proportion  of  the  expeneeofeewering^  ^c,,a  certain 
road  or  etreet  wiihin  the  dietrict,  not  being  a 
highway  repairable  by  the  inhabitante  at  large, 
the  jueticee  determined  and  adjudged  thai  the 
appeUante  ehould  pay  the  amount  eo  claimed 
from  them  ;  but,  in  a  case  etated  by  them  for  the 
court,  the  jueticee  etated  aefoUowe,  "  We  held  ae 
a  matter  of  fact  the  road  in  queetion  moa  not  a 
etreet,  but  that  we  coneidered  oureelvee  bound  by 
the  definUion  in  eect,  4  of  the  PubUo  Health  Act 
1875  to  declare  it  to  be  a  etreet," 

Held,  by  the  court  (Pollock  and  Huddleeton,  BB„ 
and  North,  J,)  giving  judgment  for  the  appdlanie, 
that  it  was  for  ike  jueticee  to  find,  ae  a  matter  of 
fact,  whether  or  not  the  road  wae  a  "  etreet " 
within  eect,  150,  and  that  their  finding  on  thai 
faetwae  final  andconclueioes  and  thai  thsywere 
not  bound  to  find,  ae  a  matter  of  law,  ihal  ii  wae 

(a)  Reported  bv  Hrnbt  Lktoh,  Eflq.,lteinRtRr-«t-rAw. 
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a  *'  itreet "  wUhdn  the  definition  of  that  word  in 

8SCt.  4. 

Beg. ».  Dayman  {7E.  ^  B.  672 ;  26  L,  J.  128,  if.  0.). 
approveii  andfoUowed, 

Case  stated  by  two  jastioes  of  the  West  Biding  of 
Yorkshire  under  20  &  21  Yiot.  c.  43. 

The  respondents,  the  Local  Board  for  the  district 
of  Baildon,  in  the  county  of  York,  as  the  urban 
authority  for  the  said  district,  preferred  a  oom- 
plaint  affainst  the  appellant  Maude,  and  also 
against  the  other  appellants,  the  trustees  of  one 
Biohard  (jk)]dsborough,  deceased,  as  owners  re- 
spectively of  premises  fronting,  adjoining,  or 
abutting  upon  a  certain  street  or  road  called 
West-lane,  within  the  said  district,  to  recover 
from  them,  under  sect.  150  of  the  Public 
Health  Act  1875  (38  &  39  Viot.  o.  56),  their 
respective  proportions  of  the  expense  of  sewer- 
ing, levelling,  paving,  and  channelling  the  said 
street  or  road,  ana,  after  hearing  the  parties 
and^  the  evidence  adduced  before  them,  the 
justices  determined  and  adjudged  that  the  appel- 
lants should  respectively  pay  the  sums  so  claimed 
from  them ;  but,  upon  the  application  and  request 
of  the  appellants,  stated  and  signed  for  the  opinion 
of  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice  a  case  setting  out  the  facts,  of  which 
the  portions  material  for  this  report  are  as 
follows  : — 

At  the  hearins  of  the  several  complaints 
evidence  was  called  on  behalf  of  the  respondents, 
but  none  was  called  on  behalf  of  the  appellants, 
and  the  following  fiacts  were  proved : 

West-lane,  the  road  in  question,  is  within  the 
urban  district  of  Baildon,  and  leads  from  the 
westerly  end  of  the  village  of  Baildon^  out  of 
Westgate-street,  at  a  point  marked  A.  in  a  plan 
accompanying  the  case,  and  thence  proceeds,  in 
a  south-westerly  direction  for  a  distance  of  about 
14f20  lineal  yards,  to  the  junction  of  a  lane,  called 
Banktop-lane,  with  the  said  road  at  the  spot 
marked  M.  on  the  said  plan,  and  thence  in  a  north- 
westerly direction  to  a  hoase  called  Lacy  Hall,  and 
there  joins  a  bridle  way  leading  to  Eldwich,  and 
places  beyond. 

Between  the  point  A.  and  Lacy  Hall  the  road  is 
laid  out  as  a  cart  road,  but  for  a  period  long 
prior  to  1835  the  public  have  enjoyed  a  right 
of  way  on  foot  and  on  horseback  along  the  said 
road  from  the  said  village  to  the  point  M.  and 
beyond. 

It  was  proved  to  our  satisfaction  that  repairs 
had  been  done  to  the  said  road  by  the  owners  of 
the  land  on  the  northerly  side  thereof  for  a  period 
of  sixty  years  and  upwards,  under  a  custom  for 
the  owners  of  land  on  the  northerly  side  of  the 
said  road  to  repair  the  whole  of  snch  road  in 
proportion  to  the  extent  of  their  respective 
frontages.  No  repairs  have  been  done  by  the 
respondents,  or  by  the  highway  authority,  or  the 
parish  authorities.  The  appellants'  premises  are 
situated  on  the  southerly  side  of  the  ssid  road. 
There  is  no  continuoas  line  of  houses  on  the  said 
load  between  the  points  A.  and  M.  At  the 
westerly  end  of  the  said  road,  nearest  to  the  said 
village,  however,  namely,  from  the  point  A  to 
a  point  marked  D.  on  the  plan,  there  are 
numerous  houses  on  both  sides  of  the  road;  1)ut 
along  the  whole  of  the  remainder,  and  by  far  the 
greater  and  longer  portion  of  the  said  road,  viz., 
from  D.  to  M.  there  are  only  two  houses,  and 


the  lands  on  each  side  of  the  said  road  between 
D.  and  M,  are  of  a  purely  agricultural  character. 
The  appellants  failing  to  pay  the  amouats 
apportioned  by  the  surveyor,  and  awarded  fay  a 
duly  appointed  arbitrator  under  the  Act,  to  be 
paid  by  them,  summonses  were  issued,  and  pro- 
ceedings were  taken  against  them  before  the  justices 
as  above  mentioned;  and  at  the  hearing  of  the 
information  (the  case  of  the  appellant  Maude  aod 
of  the  other  appellants,  the  Goldsborough  trustees, 
being  identically  the  same),  the  following,  amongst 
Obher  points,  were  taken  on  their  behalf ;  that 
there  was  no  continuous  line  of  houses  on  the  said 
road  between  the  points  A.  and  M.;  and  that  the  said 
road  by  reason  thereof,  "  and  by  reason  also  of  its 
being,  for  by  far  the  greatest  portion  of  its  length, 
a  purely  agricultural  lane  used  as  an  occupation 
road  by  the  owners  /and  occupiers  of  the  adjoining 
lands,  was  not  a  "  street "  within  the  meaning  of 
sect.  150  of  the  Public  Health  Act  1875." 

The  jastices  held  that  the  road  in  question  was 
a  street  within  the  meaning  of  sect  150  of  the 
statute,  as  being  within  the  definition  of  the  word 
"  street "  given  by  sect.  4  of  the  same  Act ;  and 
they  also  held  that  the  other  points  were  insuffi- 
cient in  point  of  law,  and  they  accordingly 
adjudged  and  determined  that  tho  appellants 
should  respectively  pay  to  the  respondents  the 
amounts  claimed,  but  without  costs. 

The  question  for  the  opinion  of  the  oonrt  is 
whether  the  determination  of  the  justices  upon 
the  points  arising  upon  the  construction  of  the 
Public  Health  Act  1875  was  correct  in  point  of 
law;  and  if  not,  what  should  be  done  in  the 
premises. 

The  case  came  on  for  argument  some  months 
ago,  when  the  court  (Field  and  Stephen,  J  J.),  not 
thinking  it  clear  whether  the  jastices  had  found 
it  to  be  a  street  as  a  matter  of  fact,  apart  from 
the  definition  of  the  word  in  sect.  4s,  sent  the 
case  back  to  the  justices  for  them  to  state 
whether  the  road  in  question  was  found  by  them 
to  be  a  street  as  a  matter  of  fact,  or  whether  they 
considered  themselves  bound  by  the  definition 
daase  so  to  find,  and  thereupon  it  subsequently 
came  back,  with  the  following  memorandum  signed 
by  the  justices,  appended  thereto : 

Nov.  17  1882.— We  held  that  as  a  matter  of  fact  the 
road  in  question  was  not  a  street,  but  that  we  oonsidered 
ourselves  bound  by  the  definition  in  sect.  4  of  the  PubHo 
Health  Aot  1875  to  declare  it  to  be  a  steeet. 

March  6. — ^The  case  now  came  on  again  for 
argument,  and 

Forhet,  Q.G.  (with  whom  was  H.  E,  StansfiM) 
appeared  for  the  appellants.— -The  simple  question 
here  is.  What  is  the  meaning  of  the  word  **  street " 
in  sect.  150  of  the  Act  of  1875  P  For  nearly  three- 
qaarters  of  a  mile  along  the  road  in  question,  vis., 
from  points  A.  to  M.  there  are  but  two  houses, 
and  the  land  is  purely  agricultural.  Originally 
ihe  justices  found  it  was  a  street  within  sect.  150, 
as  being  within  the  definition  of  ^  street "  in  sect. 
4,  by  which  they  thought  they  were  bound.  But 
40W  it  appears  from  the  further  statement  at  foot 
of  the  case  that  the  justices  found  that,  as  a  matter 
of  fact,  it  was  not  a  street^  though  they  had 
thought  they  were  bound  to  declare  it  to  be  one 
under  sect.  4.  Their  finding,  therefore^  as  to  the 
fact  now  is  that  it  is  not  a  street,  and  the  case  of 
Beg.  V.  Dayman  (26  L.  J.  128,  Mag.  Gas. ;  7  S.  & 
B.  672)  is  an  authority  showing  that  such  finding 
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18  oonoliiriye  and  finaL  The  qaestion  in  that  case 
arose  nndsr  the  18  A  19  Yiot.  o.  120,  by  which  a 
parish  Testry  had  power  to  pave  any  new  street, 
and  to  recoYer  the  expense  of  so  doing,  from  the 
owners  of  the  houses  forminff  the  street,  by  sum- 
mons before  two  justices;  and  the  police  magistrate, 
after  hearing  the  evidence,  dismissed  the  com- 
plaint against  an  owner  on  the  ground  that  the 
street  having  been  dedicated  to  the  publiQ  as  a  high- 
way before  the  passing  of  the  Act  then  in  question 
was  not  a  *'  new  street "  within  the  meaning  of  the 
Act;  and  on  a  motion  under  sect.  5  of  11  &  12 
Vict  o.  44,  calling  on  the  magistrate  to  show  cause 
wh^  he  should  not  hear  and  adjudicate,  the 
majority  of  the  Court  of  Queen's  Bench  (Lord 
Campbell,  C.J.,  and  Wightman  and  Crompton,  J  J.) 
held  (Erie,  J.  dUtenHente)  that  he  had  done  so,  and* 
that  the  court  oould  not  interfere.  The  definition 
(tf  the  word  **  street"  in  that  Act  of  Parliament 
was  this:  "The  word  'street'  shall  apply  to 
and  indade  any  highway,  road,  &o.,"  whicn  is  in 
Bubstance  and  effect  the  same  as  the  definition  in 
sectb  4  of  the  present  Act  [He  was  here  stopped 
hj  the  Court,  who  called  on] 

Waugh  (with  whom  was  H.  WiXU)  for  the  re- 
spondents, contra,  who  contended  that  as  a  matter 
of  law  this  was  a  "  street "  notwithstanding  the 
magistrate's  finding  on  the  matter  of  fact.  The 
interpretation  clause  (sect.  4)  of  the  Public 
Health  Act  1875  says :  *'  In  this  Act,  if  not  incon-4 
sistent  with  the  context,  the  following  words 
and  expressions  have  the  meanings  hereinafter 
respectively  assigned  to  them,  that  is  to  say, 
'  street '  includes  any  highway  not  being  a  turn- 
pike road,  and  any  public  bridge  not  being  a 
oonnty  bridge,  and  any  road,  lane,  footway, 
square,  oonrt,  alley,  or  passage,  whether  a 
ihoronghfare  or  not."  [Huddlbston,  B. — ^That 
section,  in  other  definitions  there  given,  uses  the 
word  "  means,"  as,  for  instanoe,  '*  Borough  means  " 
so-and-so  and  "  Local  Gknremment  district  meaxis  " 
Aa, "  Parish  means  a  place,"  Sdo,,  and  so  on ;  but, 
when  we  oome  to  *' street,"  it  does  not  say 
"means,"  but  '* street  includes"  so-and-so.]  In 
jB^.  v.  FuUford  (10  L.  T.  Bep.  N.  S.  346 ;  L.  &  C. 
Gr.  (las.  Bes.  403 ;  9  Cox  Cr.  Cas.  522 ;  33  L.  J. 
122,  M.  C. ;  10  Jur.  N.  S.  522)  wUl  be  found  the 
explanation  of  the  difference  between  these  terms. 
[Httddusstov,  B. — The  case  of  Beg.  v.  Kershaw 
(6E.  &  B.  999;  26  L.  J.  19,  M.  C;  2  Jur.  N.  S. 
1139)  shows  that  the  word  "  means  "  in  an  inter- 
pretation clause  limits  the  interpretation  to  the 
expressionB  there  used ;  but  it  is  different  where 
the  word  is  "includes."  Take  "house,"  for  in- 
stance, whioh  by  the  section  includes  schools,  but 
70Q  surely  would  not  say  that  therefore  a  house 
must  he  a  school  P]  No ;  but  the  cases  go  to  this, 
that  the  ordinary  and  primd  facie  meaning  of  any 
well-known  term  is  not  excluded ;  but,  in  addition 
thereto,  if  there  be  a  definition  clause  giving  an 
artificial  meaning  to  certain  ordinary  terms,  then, 
wherever  it  can  be  done,  in  addition  to  the  ordinary, 
an  artificial  meaning  is  applioableif  not  inconsistent 
with  the  context.  The  matter  of  fyyot  for  the  magis- 
trates in  such  a  case  is  to  find  whether  those 
words  are  included  in  the  general  meaning,  and 
it  is  for  the  court  then  to  apply  the  definition  and 
say  whether  in  the  particular  case  it  applies  or  not. 
[Pollock,  B. — ^Yon  must  first  get  oyer  the  objec- 
tion raised  by  Beg.  y.  Dayman  {ubimtuf,).  If  the 
Court  of  Queen's  ]Bench  held  that,  notwithstanding 
the  interpretation  clause  there,  it  was  a  matter 


of  fhot  for  the  maeistratee,  and  they  considered 
themselyes  bound  by  that  matter  of  fact,  why  is 
this  oonrt  not  now  so  bound  P]     There  it  was 
calling  on  the  magistrate  to  hear  and  determine, 
which  he  had  alr^y  done,  and  determined  that 
it  was  not  a  street.    [Pollock,  B. — Substantially 
the  justices  haye  done  so  here.    They  report  to 
the  court  that,  de facto,  they  found  that  this  was  not 
a  street,  which  must  be  taken  as  imported  into 
the  original  case,  and,  as  to  what  they  add  as  to 
sect.  4,  we  think  they  were  not  bound  by  that 
section,  and  so  their  finding  of  the  fkot  is  un- 
fettered.   The  one  is  a  proper  exercise  of  their 
function,  the  other  is  a  mere  matter  of  opinion 
upon  the  point  of  law.]    Where  there  is  a  meaning 
in  common  and   daily  use,   that    meaning  is  a 
matter  of  fact ;  but,  where  a  definition  clause  gires 
an  artificial  meaning  to  certain  words,  the  matter 
of  fact  for  the  justices  is,  whether  those  words  are 
included  in  the  general  meaning,  and  it  is  for  the 
court  to  apply  the  definition  in  the  particular  in- 
stance, and  say  whether  it  must  oonolusiyely  and 
necessarily  be   a  street  within   that   definition.  ' 
As  a  matter  of  fact  they  say  it  is  not  a  "  street," 
but,  as   a  matter  of   law  under  the  section  of 
the   Act,    it    is    a   "street."    In  Coverdah   y. 
OharUon  (38  L.  T.  Rep.  N.  8.  687 ;  3  Q.  B.  Diy. 
376;    47  L.    J.    446,    Q.    B.)    Cockburn,   C.J., 
in  his  judgment  said :   "  It  is  certainly  rather 
startling  to  find   that  under  the  term  'urban 
district '  may  be  included  an  area  of  a  thoroughly 
rural  character   such  as  this,    and   that   under 
the  term  '  street '  a  green  lane  may  be  included ; 
but  it  has  pleased  the  Legislature  so  to  enact, 
and  of  course  it  must  be  so."     That  case  was 
supported  on  appeal  (see  40  L.  T.  Bep.  N.  S. 
88;  4  Q.  B.  Diy.  104;  48  L.  J.  128,  Q.  B.).    If 
that  oonstruction  is  not   inconsistent  with  the 
context  it  must  be  accepted.    Again,  in  Bohinson 
y.  The  Barton  Local  Board  (47  L.  T.  Bep.  N.  S. 
286;    21    Oh.    Diy.    621;    52    L. .  J.    5,    Ch.), 
on  appeal   from    a  decision  of   Fry,   J.    below 
(46  L.  T.  Bep.  N.  S.  198 ;  61  L.  J.  467.  Ch.), 
Brett,  L.  J.  in  nis  judgment,  referring  to  this  same 
•sect.  4,  said  :  "  Tne  Act  clearly  dealt  with  at  least 
two  different  kinds  of  streets ;  one,  a  street  whioh 
nobody  in  ordinary  language,  without  the  help  of 
an  Act  of  Parliament,  would  haye  called  a  street ; 
the  other  whioh  eyerybody  without  that  aid  would 
haye  called  a  street.    The  interpretation  clause 
includes  under  the  word '  street '  things  which  no 
one  in  ordinary  parlance  would  call  '  streets,'  as, 
for  instance,  a  highway  which  has  not  a  house  on 
either  side  of  it."    [Pollock,  B. — Do  you  say  that 
the  justices  are  bound  by  reason  of  this  interpre- 
tation clause  to  say  that  eyery  highway  without  a 
house  on  either  side  of  it  is  a  street  P]  Tes,  within 
the  meaning  of  sect.  150,  in  an  urban  as  opposed 
to  a  rural  district.  The  last  paragraph  of  sect.  150 
is  "  The  same  proceedings  may  be  taken  and  the 
same  powers  exercised  in  respect  of  any  street  or 
road  of  which  a  part  is  or  may  be  a  public  foot- 
path, or  repairable  by  the  inhabitants  at  large,  as 
fully  as  if  the  whole  of  such  street  or  road  was  a 
highway  repairable  by  the  inhabitants  at  large." 
Now,  if  this  is  not  a  street  in  fact,  it  is  found  to  be 
a  road,  and  also  that  part  of  it  is  a  public  footpath ; 
and  sect.  150  fayours  the  respondents'  contention 
as  ishowing  the  L^slatuie's  intention  that  the 
definition  clause  should  apply  to  sect.  150,  because 
it  uses  the  words  "  street  or  road ;"  the  context, 
therefore,  not  only  not  excluding,  but  actually 
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inyiting  the  meaning  of  the  definition  in  sect.  4. 
Nor  is  Beg.  y.  Dayman  {vbi  9up,)  opposed  to  this 
▼iew.  The  mandaTnue  applied  for  in  tbatoase  was 
refused  on  the  ground  that  the  magistrate  had 
already  heard  and  determined  the  matter,  and 
held  that  it  was  not  a  street,  and  therefore  the 
application  for  the  rale  was  wrong  in  form. 

Pollock*  B. — ^The  qnestion  for  the  opinion  of 
the  ooart  as  it  orimnally  stood  in  this  oase 
was  as  follows :  "  Whether  oar  determination 
upon  the  constrnotion  of  the  varioas  points, 
hereinbefore  eeb  forth,  arising  upon  the  Pablic 
Health  Act  1875,  was  oorreot  in  point  of  law;  and, 
if  not,  what  shoald  be  done  in  the  premises." 
Now,  as  there  was  a  donbt  as  to  what  the  finding 
of  the  magistrates  here  in  point  of  fact  was,  the 
oase  was  sent  down  by  the  ooart  for  a  farther 
finding  in  that  respect,  and  on  the  17th  Nov.  last, 
the  jastioes  added  the  following  memorandam  to 
their  previous  finding,  namely,  "  We  held  that 
as  a  matter  of  fact,  the  road  in  question  was  not  a 
'  street,'  bat  that  we  considered  ourselves  bound 
by  the  definition  in  section  4  of  the  Public  Health 
Act  1875  to  declare  it  a  street."  Now,  from  that 
addendum  to  the  case,  it  is  clear  to  my  mind  that 
the  magistrates  have  acted  properly  within  what 
was  said  in  the  case  of  Beg,  v.  Dayman  (ubi 
ewp,)  to  be  their  duty.  That  case  clearly  laid 
down  that  it  was  the  aaty  of  the  magistrates  in 
all  such  cases  to  find  in  the  first  place,  whether, 
in  point  of  fact,  the  road  in  question  was  or  was 
not  a  street.  Mr.  Waugh  says,  and  very  properly, 
that  if  the  magistrates  were  so  placed  that  they 
were  bound  by  the  definition  given  in  the  statute 
to  find  a  certain  thing,  they  conld  not  find  in  fact 
anything  contrary  thereto;  for  instance,  if  the 
definition  clanse  in  the  Public  Health  Act  had 
said  that  a  "  street  shall  mean  all  passages,  ways, 
roads,  ^,"  giving  certain  definitions,  they  ooiud 
not  find  contrary  to  that.  But  in  truth  that  is 
not  the  difficulty  here.  What  the  lustioes  here 
say  is  this,  having  said  that  they  held  as  a  matter 
of  fact  that  the  road  in  question  was  not  a  street, 
they  go  on  to  say,  "  but  we  considered  ourselves 
bound  by  the  definition  in  sect.  4  to  declare  it  a 
street."  The  question  therefore  now  is  whether 
they  were  or  not  so  bound?  I  am  olearly 
of  opinion  that  they  were  not  so.  As  my 
brother  Huddleston  has  already  pointed  out  in 
the  oourse  of  the  argument,  it  is  one  thing 
to  say  that  '*  street  shi»ll  mean  "  so-and-so,  or 
that  "  roads  and  passai^es  and  so  forth  shall  be 
deemed  to  be  streets,"  and  another  and  a  very 
different  thing  ^  to  say  that  "  street  shall  include 
BO-and-so,  which  does  not  intend  that  the 
magistrates  are  to  have  no  power  at  all  to  find  the 
fact.  It  merely  means  to  say  that  if  a  certain 
place,  way,  or  road  be  a  street  in  other  respects, 
then  that  the  word  "  street "  in  the  Act  of  Par- 
liament shall  include  that  place,  way,  or  road. 
Now  that  seems  to  me  to  dispose  of  that  branch 
of  the  argument  on  the  part  of  the  respondents, 
and  to  enable  the  court  to  say  that,  having  before 
them  the  finding  of  the  magistrates  on  a  point  of 
fact,  there  is  no  matter  for  any  further  argument. 
Tliere  is,  however,  one  other  matter  to  which  our 
attention  was  properly  called  by  Mr.  Waugh, 
who  argued  that  by  sect.  150  of  the  Act  of  1875 
it  was  provided  that  the  power  declaring  it  to  be 
a  street  is  not  to  be  ousted  by  reason  of  there 
beuQg  a  public  footpath  running  parallel  with  the 
80*a3lea  street,  ana  in  the  present  case  there  was. 


as  a  matter  of  fact,  such  a  footpath ;  but  I  oannot 
help  thinking  that  that  was  not  the  intention,  nor 
is  It  the  effect,  of  sect.  150.  Its  effect,  in  my 
opinion,  is  not  to  say  that,  wherever  there  is  a 
footpath  running  parallel,  the  rest  of  the  ground 
is  in  such  a  oase  to  be  deemed  a  street.  It  mereljr, 
I  think,  means  to  say  that,  in  all  those  oaaes  m 
which  the  magistrates  could  properly  find  the 
residue  to  be  a  street,  that  power  ^f  so  finding  is 
nob  to  be  taken  away  in  consequence  of  the  fact 
that  there  is  a  public  footpath.    That,  I  think,  is 

3uite  understandable,  nor  is  it  neoeasary  to 
lustrate  it  now,  thongh  there  are  many  oases 
which  might  arise  in  which  that  power  woald  be 
of  importance.  None  of  those  possible  oases, 
however,  affect  the  present  case.  We  have  here 
merely  to  say  whether  or  not  sect.  4  compels  the 
magistrate  so  to  find,  and  my  opinion  is  olearly 
that  it  does  not  The  judgment  of  the  ooart  will 
therefore  be  for  the  appellants. 

HuBDLBSTON,  B. — ^I  am  of  the  same  opinion. 
The  moment  that  the  oase  went  back  to  the  jastioes 
the  question  was  one  of  facD  only,  namely,  whether 
this  place  is  or  is  not  a  "  street,"  and  the  finding 
of  the  justices  <m  that  matter  is  that  it  is  not  a 
street. 

NoETH,  J. — ^I  al^o  am  entirely  of  the  same 
opinion. 

Judgment  for  the  appeUante  with  coete.    Leave 
to  appeal  refueed. 

Solicitors  for  the  appellants,  Sharpe,  Parhere, 
FrUchard,  and  Sharpe,  agents  for  Weatherhead 
and  W.  and  Q.  Burr^  Bingley. 

Solicitors  for  the  respondents,  EmmeUp  Son, 
and  Biubbs,  agents  for  Peel^  Stanford,  and  Mines, 
Bradford,  Torkshire. 


Friday,  Dee.  1,  1882. 

(Before  Lord  Golbridge,  O.J.,  Field  and 

Stephen,  JJ.) 

Fjubnd  (app.)  V.  TowEBS  (reap.),  (a) 

BSGIBTBATIOV  AFrSAL. 

Parliament — BegietraOon  of  voters — Borough  vote 
— Deeoription  of  quaiifiocUion  in  third  edumn  a$ 
"house" — Sufficiency  of,  under  Bepreeentation 
of  PeopU  Act  1867  (30  ^  31  VieL  c.  102),  s.  3- 
Amendment  of  deeeriptton  to  "  dweilUng-houee  " 
— Power  of  revitmg  htxrrieter  to  amend — Par- 
liamentairy  and  Municipal  Begietration  Act 
1878  (41  4-  42  Viet.  e.  26),  s.  28,  eub-eeete.  12, 
13— ScW.  Form  D.,  No.  1,  Division  1— Form  0., 
note  P.  (4)— fitf/orm  Act  1832  (2^3  WiU.  4, 
c.  45),  s.  27. 

The  qualijication  of  the  respondent,  a  resident 
occupier  of  a  dwelling-house  in  a  pcirliamentary 
and  municipal  borough,  which  conferred  on  &m 
a  sufficient  qualijication  for  the  borough  franchise 
under  sect.  3  of  the  Bepresentalion  of  the  PeopU 
Act  1867  (30  <$•  31  Viet.  c.  102),  but  was  not  of 
sufficient  value  (lOL  a  year)  to  give  the  franchise 
under  the  Beform  Act  of  1832  (2^3  WiU.  4. 
e.  45),  •.  27,  was  desoribed  in  the  third  column 
of  the  occupiers*  list  {Form  D.,  No.  1,  Division  1), 
as  "house."  An  objection  toot  taken  at  the 
revision  court  that  thcU  description  was  tn- 
correct  and  insufficient  for  the  purpose  of  the 
inhabitant  oSbupiers*  franchise  under  the  Act  of 

(a)  Beported  by  Hbnst  Leiab,  Esq.,  BHriitar-ftt-Lsir. 
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1867,  inct^mtuh  <u  hy  sed.  5  of  the  PirliamefUary 
and  Municipal  Begistration  Ac*  1878  (41  fy  42 
Vict,  c.  26),  9tAch  description  was  made  app  li- 
eahle  and  appropriated  exdusiveLy  to  the  \QL 
franchise  under  the  Reform  Act  of  1832,  and 
that  proof  of  an  inhabitant  occupier  s  **  dwpUing- 
house  "  qtialification  under  the  Act  of  1867  was 
thereby  absolutely  precluded ;  and  further  that 
to  amend  the  description  by  altering  it  to 
** dwelling-house"  would  be  to  s^ibstitute  another 
and  different  qualification,  which  the  revising 
barrister  had  no  power  to  do.  The  revising 
barrister  was  of  opinion  that  the  qualification 
was  sufficiently  described  as  it  stood,  the  two 
terms  "house**  and  " dwelling  house**  being 
suhstantially  the  same ;  but  that:,  if  not,  he  cotdd, 
"for  the  purpose  of  more  clearly  and  accurately 
defining  the  same,**  amend  the  description  under 
sub-seist,  12  of  sect,  28  of  the  Act  of  1878,  by 
prefixing  the  word  '*  dwelling  **  to  the  word 
"  house  **  in  the  third  column,  which  he  accord- 
ingly did  and  retained  the  voter's  name  in  the 
lUt, 
Eeld,  on  appeal  therefrom,  that,  whether  or  not 
the  original  description  in  the  third  column  was 
sufficient,  which  it  was  not  necessary  now  to 
decide,  the  revising  barrister  dearly  had  power 
under  the  provisions  of  sub-sect.  12  to  amend  the 
description  OS  he  did,  and  was  right  in  so 
amending  it, 

Tflia  was  an  appeal  from  the  decision  of  the 
refising  barrister  for  the  city  and  ooanty  of  the 
city  of  Exeter  at  a  court  held  for  the  revision  of 
the  list  of  voters  for  the  said  city,  at  which  court  the 
appellant  duly  objected  to  the  name  of  the  respon- 
dent being  retained  on  the  original  list  (Form  D., 
No.  1,  Division  1)  for  the  parish  of  St.  David,  of 
persons  entitled  to  vote  at  the  election  of  members 
to  serve  in  Parliament  for  the  said  city,  upon  the 
groand  that  the  qaalifying  property  of  the  re- 
ipondent  was  of  insufficient  value. 

The  following  facts  were  proved  before  the 
reTising  barrister : — 

1.  The  name  of  Thomas  Hoskin  Towers  ap- 
peared in  the  said  list  in  the  following  form : 


Ntmei  of  Voters  in 

full,  Sunuune 

Mug  lint. 

Plftoeof 
Abode. 

Nature  of 
Qoaliflcation. 

Name  and  Sltaa- 

Uon  of  Qualifying 

Property. 

Towers,  Thomas 
HoBkin. 

Bonhay- 
road. 

House. 

Bonhay-road. 

2.  The  clear  yearly  value  of  the  said  property 
IB  less  than  101. 

3.  The  said  Thomas  Hoskin  Towers  had,  during 
the  whole  of  the  qualifying  period,  been  in  occu- 
pation of  the  said  property  as  tenant,  and  had 
used  and  occupied  the  same  as  his  dwelling- 
boose. 

4.  No  declaration,  under  sect.  24  of  the  Parlia- 
mentary and  Municipal  Registration  Act  1878 
bad  been  made  or  filed,  nor  had  the  said  Thomas 
Hoskin  Towers  made  any  claim  under  6  &  7  Yiot. 
0'  18,  s.  15;  but  he  appeared  in  person,  and 
Ri^ve  evidence  in  accordance  with  the  above 
facts. 

5.  The  names  of  269  other  persons,  whose  names 
^d  qualifications  are  set  out  in  the  schedule 
hereto  aunezed,  were  objected  to  b^  the  appellant 
on  similar  grounds  and  under  similar  circum- 
Btences. 

It  was  contended  for  the  objector  (the  appellant) 
Mag.  Cas.— Yol.  XI II. 


(I)  That  the  description  "  house  "  was,  by  sects.  5 
and  8,  and  the  schedule  and  notes  thereto,  of  the 
Parliamentary  and  Municipal  Begistration  Act 
1878,  so  appropriated  to  the  franchise  created  by 
the  Reform  Act  of  1882  (2  Will.  4,  c  45,  s.  27)  as 
to  exclude  proof  under  it  of  a  ''dwelling-house" 
within  Sbct.  3  of  the  Beprepentation  of  the  People 
Act  1867  (30  &  31  Yict.  c.  102).  (2)  That  the 
revising  barrister  had  no  power  to  amend  the 
said  description  by  substituting  ''  dwelling-house  " 
for  "  house,"  on  the  ground  that  by  so  doing  he 
would  be  inserting  another  qualification,  and  in 
support  of  that  contention  the  case  of  NichoUs  v. 
Bulwer  (23  L.  T.  Bep.  N.  S.  542 ;  1  Hop.  &  C. 
472;  L.  Bep.  6  C.  P.  281;  40  L.  J.  82,  C.  P., 
19  W.  B.  284)  was  cited.  (3)  That  if  the  revising 
barrister  had  the  power  to  amend,  such  power 
could  only  be  exercised  on  proof  that  the  voter 
had  duly  made  and  filed  a  declaration  under  sect. 
24  of  the  Parliamentary  and  Municipal  Begis- 
tration Act  18^8,  or  a  claim  under  sect.  15  of  6  &  7 
Yict.  c.  18.  (4)  That  the  several  cases  cited  on 
behalf  of  the  respondent  {ubi  infra)  had  been 
decided  prior  to  the  passing  of  the  Parliamentary 
and  Municipal  Begistration  Act  1878. 

On  behalf  of  the  respondent  it  was  contended  : 
(1)  That  the  description  of  the  nature  of  the 
qualification  as  "house"  was  sufficiently  compre- 
hensive to  include  "dwelling-house."  (2)  That 
the  terms  "  house  "  and  '*  dwelling-house  "  were 
not  dependent  for  their  nomenclature  on  the  fact 
of  the  value  being  102.,  or  ander  that  sum.  That 
it  was  no  more  necessary,  in  any  case,  in  the 
third  column,  to  prefix  the  word  "  dwelling  "  to 
"  house,"  than  it  was  under  the  Beform  Act  of 
1832  to  add  "  value  of  lOL  per  annum,"  or  under 
the  Parliamentary  and  Municipal  Begistration 
Act  1878,  to  add  "separately  occupied  as  an 
inhabitant  occupier,"  for  in  each  case  the  value 
and  occupation  of  the  house  by  dwelling  in  it  was 
a  subject  of  proof  only,  and  not  of  description. 
(3)  That  by  Form  D.  of  the  schedule  to  such 
Begistration  Act  1878,  given  for  a  person  "en- 
titled under  imy  right  conferred  by  the  Beform 
Act  1832,  or  by  sect.  3  of  the  Bopresentation  of 
the  People  Act  1867,"  the  term  "  house  "  was  used, 
and  not  "dwelling-house."  (4)  That  it  was  not 
necessary,  under  the  Beform  Act  1832,  to  follow 
the  words  of  the  statute,  and  therefore  not  neces- 
sary to  do  so  under  the  Bopresentation  of  the  People 
Act  1867.  (5)  That  a  declaration  under  sect.  24  of 
the  Parliamentary  and  Municipal  Begistration  Act 
1878  was  no  more  than  a  mode  of  receiving  evi- 
dence in  order  to  save  the  personal  attendance  of 
the  voter,  and  could  have  no  greater  effect  than 
the  evidence  of  the  voter  given  in  person.  (6) 
That  the  term  "  house  "  was  not  so  exclusively 
appropriated  to  the  \0l.  franchise  created  by  sect.  27 
of  the  Beform  Act  of  1832  as  to  exclude  proof  under 
it  of  a  "  dwelling-houRc "  within  sect.  3  of  the 
Bepresentation  of  the  People  Act  1867.  (7)  That 
it  was  in  the  revising  barrister's  power  and  obli- 

gatory  upon  him  to  amend  (if  it  were  necessary) 
y  prefixing  the  word  "dwelling"  to  "house" 
under  sect.  28  of  the  Parliamentary  and  Municipal 
Begistration  Act  1878. 

The  following  arc  the  oases  cited  before  the 
revising  barrister  in  support  of  the  above- 
mentioned  contention  on  behalf  of  the  respondent : 

Score  y.  Huggdt,  1  Lutw.  198 ;  8  Soott  N.  E.  919 ; 
7  M.  A  G.  95 ;  14  L.  J.  74,  C.  P. ;  B.  &  Arn.  335  ; 
9  Jut.  70 ; 
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Jom^  T.  Rice,  2  Lutw.  90;  6  0.  B.  1 ;  18  L.  J.  25, 

C.P.;  18Jar.39; 
Tome  Y.Luck€tt,  2  Lntw.  19;  5  C.  B.  28;  17  L.  J.  27, 

C.  P. ;  llJur.  993; 
Tliammson  y.  Ward,  24  L.  T.  Rep.  N.  S.  679 ;  1  Hop. 

A  C.  630;  L.  Eep.  6  C.  P.  827;  40  L,  J.  109,  C.  P., 

in  which  latter  case  the  deBcription  of  the  natare 
of  the  qaalifioation  was  "  hoase,"  bat  the  rent  or 
yalae  was  under  102. ; 

Tovonahend  y.  MaryUbane,  25  L.  T.  Bep.  N.  S.  749, 
1  Hop.  &  C.  606;  li.  Bep.  7  C.  P.  148 ;  41 1..  J.  25, 
C.P.;  20W.  B.  148; 

Ford  T.  Boon,  25  L.  T.  Bep.  N.  S.  880 ;  1  Hop.  &  0. 
668;  L.  Bep.  7  C.  P.  150;  20  W.B.  251 ;  41  L.  J.28, 
C.P.; 

Ellu  T.  Burch,  24  L.  T.  Bep.  N.  S.  679;  1  Hop.  &  C. 
587;  L.  Bep.  6C.  P.  829;  40  L.  J.  169,  C.  P.  (judg- 
ment of  BoTill,  O.J.). 

The  revising  barrister  decided  that  the  descrip- 
tion ''house  was  a  sufficient  description  of  a 
"  dwelling-house  "  under  sect.  8  of  the  Representa- 
tion of  the  People  Act  1867.  and  that  it  was  not 
so  appropriated  to  the  franchise  created  by  the 
Beform  Act  of  1832,  s.  27,  as  to  ezclade  proof 
under  it  of  a  "dwelling-house"  under  sect.  3 
above  mentioned;  but  tiiat  it  was  a  matter  of 
evidence  whether  a  house  was  a  "house"  as 
required  by  the  Beform  Act  of  1832,  of  the  value 
of  10{.,  or  whether  it  was  a  "  dwelling-house  " 
under  the  Representation  of  the  People  Act  1867; 
and  that,  although  it  was  not  absolutely  necessary 
for  him  to  do  so,  he  should,  and  he  did,  "  for  the 
purpose  of  more  clearly  defining  the  qualifica- 
tion," amend  the  description  by  prefixing  the 
word  "  dwelling  "  to  the  word  "  house  ; "  and  he 
retained  the  name  of  the  said  Thomas  Hoskin 
Towers,  and  also  the  names  of  the  said  other 
respondents  (whose  names  are  set  forth  in  the 
saia  schedule,  the  validity  of  the  objections  to 
whom  depended  upon  evidence  decided  by  the 
revising  barrister  upon  the  same  points  of  law, 
and  the  appeals  in  i  elation  to  which  he  ordered  to 
he  consolidated)  in  the  occupiers'  list  of  par- 
liamentary voters  for  the  said  city. 

If  the  court  should  be  of  opinion  that  such 
decision  of  the  revising  barrister  was  wrong,  the 
register  was  to  be  amended  by  erasing  the  names 
of  the  said  Thomas  Hoskin  Towers,  and  the 
names  of  the  said  several  other  persons  whose 
names  were  set  out  in  the  said  schedule,  from  the 
said  list. 

OharUs,  Q.O.  (with  whom  was  T.  T.  BuckniU) 
appeared  for  the  appellant,  and  contended  that 
the  decision  of  the  revising  barrister  was  wrong. 
The  qaaliBcation  created  by  sect.  27  of  the  Re- 
form Act  1832  (2  &  3  Will.  4,  c.  45)  consists  of  and 
arises  from  the  occupation  of  a  "  hoase  "  of  the 
specified  value  of  102.  a  year,  whereas  the  occu- 
pation franchise  under  sect.  3  of  the  Representa- 
tion of  the  People  Act  1867  (30  &  31  Yict.  c. 
102)  is  that  of  an  *' inhabitant  occupier  of  a 
dwelling-house,"  no  matter  of  what  value, 
whether  more  or  less  than  lOL,  it  may  be.  The 
two  qaalifications  are  entirely  different  and  distinct 
the  one  from  the  other.  By  sect.  5  of  the  Parlia- 
mentary and  Municipal  Registration  Act  1878 
(41  &42  Yict.  c.  26)  it  is  enacted  that  in  and  for 
the  purposes  of  the  Reform  Act  1832  the  term 
"house,  warehouse,  coanting-house,  shop,  or 
other  bailding"  shall  include  any  part  of  a 
house  where  that  part  is  separately  occupied  for 
the  purpose  of  any  trade,  &c. "  and  that  in  and 
for   the  purposes  of  the  Representation  of  the 


People  Act  1867  the  term  "  dwelling-hooae " 
shall  include  any  part  of  a  hoase  where  thai 
is  separately  occnpied  as  a  dwelling.  In  the 
directions  for  the  gnidanoe  of  overseers  in 
making  out  the  lists,  given  in  note  P.  to  form 
O.,  in  the  schedule  to  the  Act  of  1878,  it  is  said 
that "  the  nature  of  the  qaalifioation  should  be 
entered  as  nearly  as  possible  in  the  words  of 
the  statute  creating  the  franchise ; "  for  instance 
— (a)  The  natare  of  the  qaalifioation  of  a  person 
under  the  Reform  Act  1832,  or,  under  the 
Municipal  Acts,  should  be  stated  thus  :  "  house ;" 
or  in  the  case  of  a  joint  occupation,  "  house 
(joint) ;  "  or  "  warehouse  "  "  counting-house," 
"shop"  or  "building;"  or  in  the  manner  pro- 
vided by  the  Parliamentary  and  Manicipal  Regis- 
tration Act  1878  as  the  case  may  be.  (6)  The 
nature  of  the  qualification  of  a  person  under  sect. 
3  of  the  Representation  of  the  People  Aot  1867 
should  be  stated  thus:  "dwelling-house."  These 
portions  of  the  several  Acts  of  1832,  1867,  and 
1878  clearly  show  that  "  house  "  and  "  dwelling- 
house  "  are  not  convertible  terms,  but  are  deecrip- 
tions  of  two  entirely  distinct  qaalifications;  and 
that  the  term  "  house,"  in  the  third  column  under 
the  heading  "  Nature  of  (jaalification,"  precludes 
and  negatives  the  idea  of  a  qualification  grounded 
on  the  occupation  of  a  "  dwelling-house."  In 
the  case  of  two  franchises  overlapping,  as  where 
a  man  claims  for  the  occupation  of  a  house  under 
the  Act  of  1832,  which  he  himself  inhabits,  his 
qualification  may  be  described  in  the  thirdcolumu 
either  as  "  house  "  or  "  dwelling-house : " 

Tfnonthend  v.  Marylehone,  25  L.  T.  Bep.  N.  S.  749 ; 
1  Hop.  &  C.606;  L.  Rep.  7  C.  P.  143;  41  L.  J.  25, 
C.  P. ;  20  W.  B.  148. 

Willes,  J.,  in  Ford  v.  Boon  (25  L.  T.  Rep.  N.  S. 
880 ;  1  Fop.  &  0.  668 ;  L.  Rep.  7  C.  P.  150 ;  20 
W.  R.  251;  41  L.  J.  28,  G.  P.),  explains  the 
meaning  of  the  decision  in  Townahmid  v.  Maryle^ 
hone.  He  says  :  "  After  our  decision  in  Toionskefid 
V.  MarylehonB  (uhi  sup.)  it  must  be  taken  to  be 
law  that,  if  there  be  a  description  of  a  qualification 
which  is  sufficient  when  the  claim  to  vote  is  in  re* 
spect  of  a  house  of  the  annual  value  of  lOL,  and 
that  description  is  such  as  to  fall  under  some 
oiher  qualification,  as,  for  instance,  a  qualification 
in  respect  of  a  dwelling-house  under  tne  Act  of 
1867,  the  claimant  may  prove  his  Qualification  in 
respect  of  the  genus  "  house "  under  seot.  27  of 
the  Act  of  1832,  or  in  respect  of  the  species 
"dwellinghouse"  under  the  Act  of  1867.  The 
head  of  qualification  is  the  same  in  either  case. 
But  here  the  claim  is  for  a  new  franchise,  viz  ,  as 
an  "inhabitant  occupier  of  a  dwelling-house/' 
and  the  description  therefore  shouM  have  been 
stated  in  the  third  column  as  "  dwelling-house." 
In  his  judgment  in  Townahend's  ease  {ubi  8up.) 
Brett,  J.  (differing  from  the  majority  of  the  court) 
said :  "  Sect.  27  of  the  Reform  Aot  1832  gave 
various  different  qualifications,  viz , '  house,  ware- 
house, counting-house,  shop,  or  other  building.' 
Now,  irreB];>ective  of  the  statute,  some  of  these 
expressions  include  others  of  them  ;  e,g.,  *  house ' 
includes  '  warehouse,'  and  a  '  shop '  is  a  '  house ;' 
vet,  in  interpreting  the  Act,  it  has  been  alw&ys 
held  that  a  person  claiming  as  for  the  one  of  them 
could  not  prove  for  the  other ;  as,  if  he  claimed 
in  respect  of  a  '  shop,'  and  the  proof  was  that  in 
addition  to  the  '  shop '  he  occupied  the  rest  of  the 
house  as  his  residence,  that  would  oust  hia  claim 
to  the  vote.    Now  the  Aot  of  1867  has  given  a 
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new  qualiBcation  in  respect  of  the  inhabitant 
occupier  of  a  dwelling-hoase,  and  seot.  59  ez- 
preaslj  enacts  that  the  new  Act  shall  be  con- 
straed  as  one  with  the  enactments  for  the  time 
being  in  force  relating  to  the  representation  of 
the  people  and  with  the  Begistration  Ants,  and 
it  appears  to  me  that  sect.  27  of  the  Reform  Act 
1832  must  be  read  as  if  'dwelling-house'  had 
been  one  of  the  qaalifioations  inserted  therein. 
Then,  according  to  the  old  decisions,  the  claimant, 
if  he  had  claimed  for  a  '  dwelling-hoase '  qoalifi- 
cation,  ooald  not  have  proved  his  qaalification  as 
simply  '  hoase.'  It  is  argned  that  this  oonstrao- 
tion  of  sect.  3  takes  away  the  ri^ht  of  the  voter ; 
bat  if  it  does  so  it  is  becanse  hiR  qualification  is 
misdescribed.  The  conrt  ought  to  be  as  careful 
of  the  rights  of  the  objector  as  of  the  rights  of 
the  voter."  It  comes  to  this,  that  where  there  is 
an  overlapping  of  franchises,  it  is  the  same  either 
way,  "house**  or  "dwelling-house;"  but  where, 
as  here,  there  is  no  overlappinsr,  it  is  not  so,  and 
the  qualification  must  be  stated  with  strict  cor- 
rectness and  accuracy.  He  cited  also  Bradley  v. 
BaylU  in  the  Court  of  Appeal,  and  the  judgment 
of  Brett,  L.  J.  there  (46  L.  T.  Rep.  N.  S.  253 ;  1 
Colt.  Beg.  Cas.  163 ;  8  Q.  B.  Div.  196-210 ;  61 
L  J.  183,  Q.  B.),  and  submitted  that  the  present 
was  a  clear  caAe  of  another  and  different  qualifi* 
cation.  Next,  as  to  the  power  of  the  revising 
barrister  to  amend  and  to  change  the  description 
from  *  house '  to  '  dwelling-house.'  Sect.  28, 
sub-sect.  12,  of  the  Act  of  1878  empowers  the 
barrister  to  amend  in  cases  where  the  matter 
stated  in  any  list  or  claim  is,  in  his  judgment, 
insufficient  to  constitute  a  legal  qualification  of 
the  nature  or  description  claimed,  &o. ;  but  here 
the  barrister  was  of  opinion  that  the  description 
stated,  '*  house,"  was  a  sufficient  description,  and 
yet  he  amended  for  the  purpose  of  "  more  clearly 
and  accurately  defining  it ;"  but  sub- sect.  12  cannot 
be  made  use  of  for  that  purpose  where  the  descrip* 
tion  is  found  to  be  sufficient.  The  effect  of  this 
amendment,  moreover,  is  to  change  the  nature  of 
the  qualification  itself,  and  to  substittite  an  entirely 
different  franchise,  viz.,  that  of  an  "inhabitant 
occupier  of  a  dwelling-house  "  under  the  Act  of 
1867,  for  that  of  the  '*  occupier  of  a  house  "  under 
the  Act  of  1832,  which  it  is  expressly  enacted, 
both  by  sect.  40  of  the  Parliamentary  Registra- 
tion Act  1843  (6^7  Yiot.  c.  18),  and  sub-sect.  13 
of  the  Act  of  1878  (40  &  41  Yiot.  c.  26),  that  the 
barrister  shall  not  be  at  liberty  to  do.  [Lord 
CoLSEiDGB,  C.J. — The  revising  barrister  made  the 
amendment,  saying  in  substance  when  he  did  so 
that,  although  he  did  not  concur  with  the  appel- 
lant's objection  to  the  description  in  the  third 
Qolnmn,  yet,  in  order  to  obviate  any  possible 
objection,  he  would  amend.  Is  it  then  material 
imder  which  of  the  two  sub-sections,  12  or  13,  of 
sect.  28,  he  made  or  intended  to  make  the  amend- 
ment?] 

BonvpcUj  Q-C,  for  the  respondent  contra,  was  not 
called  upon  to  argua 

Lord  GoiiSRiBGE,  G  J. — I  am  of  opinion  that  the 
decision  of  the  revising  barrister  in  this  case  was 
oorreot,  and  should  therefore  be  affirmed.  *  The 
«>K^ment  adduced  before  us  by  Mr.  Charles,  with 
nepect  to  the  question  whether  the  use  of  the 
word  "  house  "  in  the  third  column  was  or  was  not 
a  sufficient  description  of  the  qualification  of  an 
**  inhabitant  occupier  of  a  dwelling-honse  "  under 


sect.  3  of  the  Bepresentation  of  the  People  Act  1867, 
was  certainly  very  ingenious  ;  but,  although  I  was 
much  impressed  by  it,  I  pronounce  no  further 
opinion  upon  it,  and  do  not  propose  to  decide  this 
case  upon  any  such  ground  as  that  suggested  by 
Mr,  Charles ;  but  I  decide  it  on  the  ground  that,  in 
my  opinion,  the  case  is  precisely  met  by  the  enact- 
ment contained  in  sub-sect.  12  of  sect.  28  of  the 
Parliamentary  and  Municipal  Registration  Act 
1878,  which  I  think  must  have  been  passed  with 
the  intention  of  expressly  giving  to  revising 
barristers  the  power  to  do  the  very  thing  which 
the  barrister  has  done  in  the  present  case.  That 
12th  sub-section  enacts  as  follows  :  "  Where  the 
matter  stated  in  a  list  or  claim,  or  proved  to  the 
revising  barrister  in  relation  to  any  alleged  right 
to  be  on  any  list,  is,  in  the  judgment  of  the  revis- 
ing barrister,  insufficient  in  law  to  constitute  a 
qualification  of  the  nature  or  description  stated  or 
claimed,  but  sufficient  in  law  to  oonstitute  a 
qaalification  of  some  other  nature  or  description, 
the  revising  barrister,  if  the  name  is  entered  in  a 
list  for  which  such  true  qualification  in  law  is 
appropriate,  shall  correct  such  entry  by  insertinflr 
such  qualification  accordingly,  and  in  any  other 
case  shall  insert  the  name  with  such  qualification 
in  the  appropriated  list,  and  shall  expunge  it  from 
the  other  list,  if  any,  in  which  it  is  entered." 
Now,  surely,  in  a  case  where  it  is  proved  to  the 
revising  barrister's  satisfaction  that  the  voter  has 
a  qualification  given  by  and  to  all  intents  good 
under  one  statute,  but  which  is  described  in  the 
list  in  words  that  refer  to  and  are  applicable  to  a 
q^ualification  given  by  another  statute,  the  bar- 
rister may,  and  ought,  so  to  alter  and  amend  the 
descripMon  as  to  bring  it  within  and  make  it  a 

?ood  and  sufficient  one  under  the  former  statute, 
hen,  if  that  be  so,  this  is  precisely  and  simply 
what  was  done  by  the  revising  barrister  in  this 
case,  and  on  that  ground  I  am  of  opinion  that  his 
decision  was  right,  and  must  therefore  be  affirmed. 
I  purposely  avoid  expresvin^  any  opinion  upon  the 
difficult  and  subtle  question  of  two  franchises 
overlapping  one  another,  as  well  as  the  question 
whether  the  word  *'  house  **  in  the  third  column  is 
a  sufficient  description  of  the  qualification  of  an 
'*  inhabitant  occupier  of  a  dwelling-house  "  under 
seot.  3  of  the  Bepresentation  of  the  People  Act 
1867,  on  neither  01  which  questions  is  it  necessary 
in  the  present  case  that  we  should  pronounce  any 
opinion. 

Field,  J. — I  entirely  agree  with  everything  that 
has  fallen  from  my  Lord  in  this  case. 

Stephen,  J. — I  am  of  the  same  opinion. 

Deciitian  of  the  revUing  barrister  affirmed. 

Solicitor  for  the  appellant,  Ramikonf  agent  for 
/.  W.  Friend,  Exeter. 

Solicitors  for  the  respondents,  /.  E.  Fox  and  Co,, 
agents  for  J7.  and  B.  J,  Ford,  Exeter. 
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May  8  and  June  6, 1883. 

(Before  Dbhmak  and  Hawkihs,  JJ.) 

Smith  (app.)  v.  The  MiLTOR,  &o.,  of  BiiuaNGHAM 

(rasps.),  (a) 

Water  raie — "  Annual  rent " — Housee  let  to  weekly 
tenante — "  Voide,**  dedttetion  for — Oumer  paying 
rcUee — Oompoeition  for — Deduction  on  account  of 
— Birmingham  Waterworke  Act  1855  (18  Vict, 
c.  xsomv,  8.  83). 

8.  toot  the  otoner  of  certain  houses  in  the  toum  of 
B,f  which  were  let  to  weekly  ienante  at  weekly 
rentSf  8.  paying  aU  rates,  ^c,  charged  upon  the 
premises,  inchidina  the  charge  for  water,  and 
also  paying  for  aU  revavrs,  insurances,  ^c,  in 
respect  thereof.  The  nouses  were  supplied  with 
wcUer  by  the  corporation  of  B.,  and  by  sect,  83  of 
the  B.  Waterworks  Act  1855  they  can  charge 
the  following  rates :  "  Where  the  annual  rent  of 
the  house,  or  part  of  a  house  or  premises,  supplied 
shall  not  exceed  51,,  the  yearly  rate  of  6s.,"  and  so 
on,  the  rate  increasing  with  the  vncrease  in  {he 
annual  rent,  cmd  ending  as  follows :  "  Where 
such  annual  rent  shall  exceed  501.,  at  a  rate  not 
exceeding  61.  per  cent,  on  the  amount  of  such 
annual  rent.'^  8.  was  rated  to  the  poor  rate 
instead  of  the  occupiers,  and  was  (Mowed  a 
deduction  of  SO  per  cent,  from  thefuU  rate,  avid 
was  voluntarily  rated  to  the  water  rate. 

Held,  that,  in  determining  whcU  was  the  "  annual 
rent "  of  these  hotues,  upon  which  the  water  rate 
was  to  he  charged,  8.  was  entitled,  besides  the 
deduction  for  rates,  to  have  a  further  deduction 
made  on  account  of  "  voids,"  i.e.,  the  estimated 
loss  owing  to  the  houses,  or  any  part  of  them, 
being  unlet,  but  that  in  deducting  the  rates,  ha 
was  only  entitled  to  a  deduction  of  the  amount 
of  the  composition  paid  by  him,  and  not  to  a 
deduction  of  the  full  rates,  which  would  be  pay- 
able  by  the  tenants  if  they  paid  them. 

Held,  also,  that  the  words  "  anntuil  rent "  did  not 
mean  '*net  annual  rent"  or  ** rateable  value," 
but  **  gross  estimaled  rental." 

This  was  a  oase  stated  by  the  stipendiary  magis- 
trate for  Birminfl^ham. 

A  summons  was  taken  out  by  the  appellant 
against  the  respondents,  nnder  sects.  68  and  85  of 
the  Waterworks  Glauses  Act  1847,  to  determine  a 
dispute  which  had  arisen  as  to  the  '*  annual  rent," 
within  the  meaning  of  seot.  83  of  the  Birmingham 
Waterworks  Act  1855  and  the  Birmingham  Cor- 
poration Water  Act  1875,  of  certain  hoases  the 
property  of  the  appellant,  which  had  been  supplied 
with  water  by  the  respondents. 

The  houses  in  question  wera  let  at  weekly  sums 
varying  from  2s.  7id.  to  5s.  6d.,  which  were  the 
full  payments  obtainable  for  them  on  the  terms 
upon  which  they  were  let,  and  such  houses  were 
supplied  with  water  by  the  corporation.  These 
weekly  sums  were  the  only  payments  made  by 
the  tenants  in  respect  of  the  premises  nnder  any 
circumstances. 

The  magistrate  dismissed  the  summons,  inti- 
mating, however,  an  opinion,  that  the  appellant 
was  entitled  to  a  deduction  on  account  of  "  voids." 

The  opinion  of  the  court  was  asked  as  to  whether 
the  appellant  was  entitled  to  any,  and  if  so,  to 
which,  of  the  deductions  claimed  by  him. 

The  contention  on  the  part  of  the  respondents, 

(a)  Beported  by  W.  P.  Evxrslet,  Esq^  BarrUter-at-Law. 


and  the  various  contentions  and  claims  for  deduc- 
tions on  the  part  of  the  appellant,  and  the  facts 
and  the  statutes  bearing  on  the  case,  are  fully  set 
out  in  the  judgment. 

Hugo  Young  for  the  appellant — (The  arguments 
are  fully  stated  in  the  ]udgn*ent,  with  the  excep- 
tion of  the  following,  which  alone  it  is  necessary 
to  set  out.) — As  to  the  amount  which  ought  to  be 
deducted  from  the  rents  paid  by  the  tenants  for 
rates  and  taxes,  the  full  amount  of  such  rates  and 
taxes,  if  payable  by  the  tenants,  ought  to  be 
deducted,  and  not  merely  the  amount  paid  by  the 
landlord  under  the  terms  of  his  composition.  The 
landlord  compounded  tor  the  rates  and  taxes,  and 
an  allowance  of  30  per  cent,  was  made  to  him. 
The  composition  is  made  between  the  landlord  and 
the  corporation,  and  is  founded  on  the  basis  that 
the  landlord  takes  the  risk  and  expense  of  col- 
lecting the  rates,  and  the  risk  of  his  houses  being 
empty  during  some  part  of  the  year ;  and  so  in 
consideration  of  these  risks  and  expenses  the 
landlord  is  allowed  a  deduction  of  30  per  cent. 
The  tenant  is  not  interested  in  the  arrangement  in 
any  way.  The  corporation  have  only  allowed  a 
deduction  from  the  rents  paid  by  tho  tenants  of 
the  amount  of  the  composition.  They  ought  to 
have  allowed  the  full  amount  of  the  rates  and 
taxes,  if  payable  by  the  tenants.  Supposing  a 
tenant  pays  the  landlord  102.  a  year  as  rent ;  this 
rent  includes,  say,  21.  for  the  rates  and  taxes ;  bat 
the  landlord  pays  the  rates  and  taxes,  and  com- 
pounds for  them  for  the  sum  of  11. ;  the  corporation 
olearlv  ought  to  deduct  the  21.  from  the  rent  of 
101. ;  but,  according  to  their  contention,  they  would 
only  deduct  11.  The  landlord,  therefore,  gjeta  no 
benefit  at  all  from  the  composition.  He  is  in  a 
worse  position,  owing  to  ^having  compounded, 
because  the  house  may  be  empty  during  part  of 
the  year,  or  the  tenants  may  not  pay.  Per 
example,  two  houses  of  an  exactly  similar  cha- 
racter, belonging  to  the  same  landlord,  are  let  to 
tenants  :  in  the  one  case  the  landlord  compounds 
and  pays  the  rates  and  taxes ;  in  the  other  case 
the  tenants  pay  the  rates  and  taxes  :  aooording  to 
the  contention  of  the  corporation  the  "  annual 
value  "  would  be  different  in  each  case.  He  cited 
Beg.  T.  BUdon,  85  L.  J.  97,  M.  0. 

Alfred  Young  {B.  E.  Webster,  Q.G.  with  hun) 
for  the  respondents. — ^The  landlord  is  allowed 
under  the  statutes  to  compound,  and  be  gets  a 
certain  deduction  on  account  of  his  trouble  and 
expense,  and  the  losses  he  may  su-^tain ;  but  the 
statutes  nowhere  say  that,  in  estimating  the  rent 
upon  which  certain  charges  are  baaed,  he  can 
deduct  more  than  the  amount  he  actually  pays. 
He  cited 

The  Poor  Bate  ABsessment  and  Collection  Aot  1869 
(32  &  83  Yiot.  0.  41),  b.  4,  sab-seot.  2. 

Cur.  adv.  vuU, 

June  6.  —  The  judgment  of  the  court  was 
delivered  by 

DEinCikN,  J. — ^This  was  a  case  stated  by  the 
stipendiary  magistrate  for  Birmingham,  in  order 
that  the  oourt  might  decide  the  proper  mode  of 
assessing  the  amounts  payable  by  the  appellant 
for  water  rates.  The  Corporation  of  Birmingham, 
the  respondents,  had  vested  in  them  by  38  &  39  Vict, 
o.  dxxxviii.  (the  Birmingham  Corporation  Water 
Act  1875)  all  the  powers  and  authority  of  the 
Birmingham  Waterworks  Company.  The  power 
and  authority  of  the  Birmingham  Waterworks 
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Company  as  to  the  sapplj  and  charging  for  water 
18  to  be  found  in  aect.  8d  of  18  Yict.  o.  xxziv.  (the, 
BirmtDgham  Waterworks  Act  1856).  By  that 
section  it  is  provided  as  follows :  '*  The  oomfMiny 
shall  at  the  reqaeet  of  the  owner  or  occupier  of 
anjr  house  or  part  of  a  house,  in  any  street  in 
which  any  pipe  of  the  company  is  or  shall  be  laid, 
or  on  the  application  of  any  person  who  under  the 
proTisions  of  this  Act  is  entitled  to  demand  a 
supply  of  water  for  domestic  purposes,  furnish  to 
such  owner  or  occupier  or  other  person  a  sufficient 
supply  of  water  for  domestic  use«  at  rates  not 
exceeding  the  yearly  rates  hereinafter  specified, 
that  is  to  say :  Where  the  annual  rent  of  the  house 
or  part  of  a  house  or  premises  supplied  shall  not 
exceed  51.  the  yearly  rate  of  Qs"  Then  follows  a 
scale  increasing  with  the  increase  in  the  "  annual 
rent,"  and  ending  as  follows  :  "  Where  such  annual 
rent  shall  exceed  50Z.,  at  a  rate  not  exceeding  6 
per  cent,  on  the  amount  of  such  annual  rent." 
The  property  in  respect  of  which  our  opinion  is 
desired  consists  of  small  houses,  let  at  weekly 
sums  on  the  terms  that  the  appellant,  who  is  the 
owner,  pays  all  rates,  taxes,  and  assessments 
of  all  kinds,  charged  upon  or  in  respect  of  the 
premises  including  the  charge  for  water,  and  pays 
for  all  repairs  ana  insurances  and  other  matters 
relating  to  the  premipes.  He  is  rated  to  the  poor 
Fate  instead  of  the  occupiers  under  32  &  33  Vict, 
c.  41,  B.  4,  and  is  allovred  the  deduction  of  30  per 
cent,  therein  provided  for;  also  to  the  borough 
and  street  rates  under  the  Birmingham  Im- 
provement Act  1851  (14  A  15  Yict.  c.  xciii.), 
being  allowed  the  deductions  therein  provided 
for  (sect.  135).  The  appellant  has  been  volun- 
tarily rated  instead  of  the  occupiers  to  the  water 
rates.  The  question  for  our  determination 
is,  what  is  the  true  meaning  of  the  expression 
"  the  annual  rent "  in  sect.  83  of  the  Act  of  1855  ?  " 
The  corporation  charged  the  appellant  on  the  fol- 
lowing basis :  They  multiplied  the  weekly  rents 
by  fifty*two,  and  deductea  from  the  amount  so 
arrived  at  the  actual  sums  paid  by  the  appellant 
for  poor  and  borough  and  street  and  water  rates, 
and  then  charged  the  water  rates  in  question  upon 
the  difference.  The  appellant  claimed  further 
deductions  for  insurance,  repairs,  and  "  voids."  As 
to  the  last^  we  understand  the  case  to  mean  that 
the  stipendiary  magistrate  was  willing  to  accede 
to  that  contention,  but  that,  beinic  in  favour  of  the 
respondents  on  all  other  points,  oar  opinion  is 
desired  as  to  the  whole  matter.  The  appellant 
further  contended  that  the  Public  Healtn  Act 
1875  (which  was  passed  nine  days  after  the  Bir- 
miogham  Corporation  Waterworks  Act  1875)  has 
superseded  any  provisions  as  to  the  mode  of 
charging  the  water  rates  which  are  inconsistent 
with  its  provisions,  and  made  the  '*  net  annual 
?alae "  the  amount  upon  which  the  water  rate  is 
to  be  assessed.  He  also  contended  that  he  was 
entitled  by  way  of  deduction,  not  only  to  the 
amounts  actually  paid  by  him  under  32  &  33 
Yict.  c  41,  8.  4,  and  the  Birmingham  Improve- 
ment Act  1851,  s.  135,  but  the  full  rates  which 
would  be  payable  if  the  occupiers  paid  the  rates. 
If  this  case  were  unaffected  by  the  authority  of 
decided  cases,  it  might  seem  to  admit  of  a  short 
deoaion  in  favour  of  the  respondents.  Turning 
ss  it  does  upon  the  meaning  of  the  words  "  annuu 
rent,"  it  is  possible  to  arrive  at  the  conclusion  at 
which  the  stipendiary  magistrate  has  arrived  by 
an  easy  process.    Having  ascertained  the  actual 


amount  of  the  weekly  rents,  he  has  multiplied 
these  by  the  number  of  weeks  in  the  year,  inti- 
mating, however,  that  he  is  prepared  to  allow 
a    proper   deduction  for  "voids,     and  for   the 
actual  amounts  paid  by  the  appellant  for  rates. 
The  balance  so  arrived  at  he  holds,  or  is  prepiured 
to  hold,  to  be  the  proper  sum  representing  the 
"  annual  rent "  within  the  meaning  of  the  83rd 
section,  upon  which  it  is  admitted  that  the  ques- 
tion mainly  turns.    In  the  case  of  Sheffield  WaXW' 
works    V.  Bennett  (27  L.  T.    Eep.   N.    S.   199; 
L.  Bep.  7  Ex.  409  ;  aff.,  28  L.  T.  Bep.  N.  S.  509 ; 
L.  Bep.  8  Ex.  196)  an  action  was  brought  by  the 
plaintiffs  for  water  rates  for  water  supplied  to 
houses  of  which  the  defendant  was  owner.    The 
words  of  the  clause  regulating  the  amount  to  be 
paid  for  water  required  to  be  supplied  were  these : 
"  At  the  following  rate  per  annum ;  that  is  to  say, 
where  the  rent  of  sucn  dwelling-house,  or  part 
of  a  dwelling-house,  shall  not  amount  to  71,  per 
annum,  at  a  rate  not  exceeding  6  per  cent,  per 
annum  on  such  rent,"  and  so  on.    The  dispute  in 
that  case  was  in  substance  whether  the  plaintiffs 
were  entitled  to  charge  a  sum  for  water  calculated 
at  so  much    per   cent,    on    the   rents   actually 
received,  as  the  plaintiffs  contended,  or  whether 
the  true   meaning  of  the  word  "rent"   in    the 
clause  was  "  annual  value ;  "  that  is  to  say,  the 
annual  value  of  the  property  ascertained  bj^  de- 
ducting from  the  proper   rent  those  outgoings 
which  the  landlord  pays,  viz.,  poor  rates,  water 
rates,  and  district  rates.   The  words  there  in  ques- 
tion, "where   the  rent  shall   not  amount  to    I. 
per  annum  "  seem  to  us  to  be  undistinguishable 
for  any  purpose  from  the  words  of  sect.  83  of  the 
Act    here  in  question,  "where  the  annual  rent 
shall  not  exceed   I,"  and  the  words  in  that  case, 
"  at  a  rate  not  exceeding  2.  per  cent,  per  annum  on 
such  rent,"  are  practically  the  same  as  the  words 
of  sect.  83, "  at  a  rate  not  exceeding    I,  per  cent, 
on  the  amount  of  such  annual  rent.     8o  far,  then, 
as  concerns  the  allowance  to  the  landlord  of  the 
amount  of  the  rates  paid  by  him,  and  so  far  as 
concerns  the  calculation  of  the  annual  value  not 
being   tied  down    to   the   actual  rents  received, 
we  think  that  the  case  of  BheffieLd    Waterworks 
Company    v.    Bennett     is     in    the     appellant's 
favour,  and  shows  that  the  proper  rental,    not 
the  actual  rental,  is  the  test,  and  that  the  proper 
rental  is  the  amount  which  the  landlord  would 
put  into  his  pocket  after  deducting  the  rates  paid 
by  him.    But  the  appellant  contends  that,  in  de- 
ducting the  rates  paid  by  him,  he  is  entitled  to  a 
deduction  of  the  full  amount  to  which  such  rates 
would  be  payable  if  paid  by  the  tenants,  and  not 
by  himself,  i.e.,  to  30  per  cent,  more  than  the 
actual  amount  paid  by  him  in  respect  of  such  rates. 
We  cannot  accede  to  this  contention.   The  compo- 
sition into  which  the  appellant  enters  where  he  is 
voluntarily  rated,  and  the  percentage  allowed  by 
the  statute  to  the  landlord  where  he  pays  the  rates 
under  the  provisions  of  the  scatutes,  are  calculated 
roughly  with  the  view  of  compensating  the  land- 
lord for  the  trouble  he  incurs,  and  the  losses  he 
may  sustain,  by  payment  of  charges  primd  facie 
payable  by  the  occupiers  of  his  property ;  and  we 
do  not  think  that  the  Legislature  intended,  nor 
has  it   anywhere   provided,  that  in   estimating 
charges  which  he  has  to  pay  he  can  deduct  in 
respect  of  such  outgoings  from  the  annual  value 
upon  which  he  is  to  be  rated  more  than  the  sums 
which    he  in  fact   pays.     We   think   that   the 
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stipendiary  magistrate  was  right  in  disallowing 
this  dedaction.  The  oase  of  Beg.  v.  BiUion  (36 
L.  J.  97,  M.  C.)»  which  was  cited  to  the  contrary, 
turned  wholly  on  the  words  of  the  Parochial 
Assessment  Act,  which  authorised  a  deduction  of 
the  nsual  tenants'  rates,  and  held  that,  when  the 
landlord  compounded,  he  was  still  entitled  to 
deduct  the  usual  amount  paid  by  tenants  where 
the  tenants  pay  rates,  in  order  to  arrive  at  the 
net  annual  value  of  the  premises  within  the 
meaning  of  6  &  7  Will.  4,  c.  96,  s.  1.  Bat  inas- 
much as,  for  reasons  to  be  given  presently, 
we  do  not  think  that  that  Act  applies,  we 
are  left  to  decide  the  meaning  of  "annual  rent" 
in  sect.  88  without  any  assistance  from  Beg, 
▼.  Bilston.  The  appellant  also  contended  that 
he  was  entitled  to  an  allowance  for  ''voids;"  i.e.,  as 
we  understand  the  word,  that,  inasmuch  as  the 
property  is  let  at  weekly  rents,  the  proper  "  annual 
rent "  was  not  the  weeldy  rent  multiplied  by  fifty- 
two,  but  what,  after  making  a  fair  calculation  of 
the  loss  to  the  landlord  by  the  want  of  tenants, 
incident  to  property  of  the  kind  let  to  weekly 
tenants,  would  be  in  practice  the  total  value  re- 
ceived in  the  year  for  the  prop|erty  in  question. 
Here  we  think  his  contention  is  right,  and  we 
understand  that  the  stipendiary  magistrate  is 
prepared  to  hold  accordingly,  and  to  vary  bin 
cleoision  in  that  respect.  But  beyond  these  con- 
tentions the  appellant  has  raised  a  question  of 
ffreater  importance,  and  which  does  not  seem  to 
have  been  expressly  decided  by  the  case  of  the 
Sheffield  Waterworks  Company  v.  Bennett,  or  any 
other  case.  His  contention  is  that,  in  addition  to 
the  deductions  for  rates  and  "  voids,"  he  is  also 
entitled  to  a  further  deduction  for  the  annual 
average  cost  of  repairs,  insurance,  and  other  ex- 
penses necessary  to  maintain  the  premises  in  a 
state  to  command  the  present  weekly  payments  of 
the  tenants ;  in  other  words,  to  have  the  water 
rate  assessed  upon  the  rateable  value  of  the 
premif>es  after  making  all  the  allowances  reauired 
by  6  &  7  Will.  4,  c.  96,  s.  1,  in  the  case  of  poor 
rates.  Eeverting  to  the  words  of  the  section  with 
which  we  have  to  deal,  they  are,  "where  the 
annual  rent  of  the  house  or  part  of  a  house 
supplied    shall    not    exceed  ,    the    yearly 

rate  of  ;"  and,   "where  such  annual   rent 

shall  exceed  501.  at  a  rate  not  exceeding  6 
per  cent,  on  the  amount  of  such  annual  rent." 
The  arguments  of  the  appellant  may  be  stated 
shortly  as  follows  :  The  question,  being  reduced 
to  whether  the  words  "  annual  rent "  in  sect.  83 
of  the  Act  of  1875  mean  "  net  annual  value,"  or 
"  gross  estimated  rental,"  is  to  be  decided  by 
reference  to  all  the  statutes  relating  to  the  water 
rates  to  be  charged  either  by  the  corporation,  or  by 
the  company  whose  rights  the  corporation  has 
purcbaped ;  and,  though  some  of  these  Acts  are 
not  now  in  force,  they  may  be  looked  at  for  the  pur- 
pose of  putting  a  construction  upon  the  words 
"  annual  rent  in  sect.  83.  The  decisions  also 
prior  to  the  Parochial  Assessments  Act  may  be 
referred  to,  and  throw  light  upon  the  subject. 
By  a  local  and  personal  Act  of  7  Geo.  4,  c.  cix.,  the 
Birmingham  Waterworks  Company  were  inco- 
porated  for  the  purpose  of  supplying  Birmingham 
with  water.  This  Act  was  repealed  by  the 
Birmingham  Waterworks  Act  1855  (except  so 
far  as  the  incorpcration  of  the  company  was  con- 
cerned). In  the  meantime,  by  the  Biimingbam 
Improvement  Act  1851,  the  couocil  were  (sect. 


109)  empowered  to  provide  water  for  the  pur- 
poses of  that  Act,  and  for  private  use,  and  for 
that  purpose  to  contract  with  the  Birmingham 
Waterworks  Company  for  a  supply  of  water,  and 
after  twelve  months'  notice  to  purchase  the  whole 
works  of  the  company,  in  which  case  all  the 
powers  of  the  company,  inter  alia  in  regard  to 
receiving  and  recovering  of  rents  or  rates  for 
water,  were  from  the  date  of  the  purchase  to 
belong  to  the  council.  By  sect.  124  of  that  Act 
the  council  were  empowered  "as  long  as  any 
buildinflT  should  be  supplied  with  water  by  the 
council  for  domestic  use,  to  make  a  special  rate, 
called  the  water  rate,  upon  the  occupier,  and 
the  rate  so  made  shall  be  assessed  upon  the 
annual  value  of  the  building  ascertained  in 
manner  prescribed  by  clauses  175,  176  of  the 
Towns  Improvement  Clauses  Act  1847."  Turn- 
ing to  those  clauses  it  is  provided  by  clause  175, 
that  the  annual  value  of  all  property  rateable  under 
that  Act  is  to  be  "  ascertained  according  to  the 
next  preceding  assessment  for  the  i^lief  of  the 
poor ;"  but  clause  176  provides  that  if  the  poor 
rate  be  in  the  judgment  of  the  commissioners  an 
unfair  criterion  they  may  cause  a  valuation  to  be 
made,  "  and  in  every  such  valuation  the  property 
rateable  shall  be  computed  at  its  net  annual 
valu'e  as  defined  by  6  &  7  Will.  4,  c.  96,  or  any 
other  Act  for  the  time  being  in  force  for  regalating 
parochial  assessment."  Clause  130  of  the  Bir- 
mingham Improvement  Act  1851  further  provided 
that  a  new  valuation  should  be  made  according  to 
sect.  176  of  the  Towns  Improvement  Clansea  Act 
1847,  within  eighteen  mouths  from  the  let  Jan. 
1852.  No  purchase  of  the  waterworks  by  the 
corporation  having  been  made  under  the  powers 
of  the  Act  of  1851,  it  was  contended  by  Mr. 
Webster  that  that  Act  could  have  nothinf;  to  do 
with  the  argument ;  but  it  was  relied  on  by  Mr. 
Hugo  Young,  for  the  appellant,  as  showing  that 
the  Legislature  throughout,  in  dealing  with  the 
rates  to  be  charged  for  water,  when  it  uses  the 
expression  "annual  value,"  contemplates  "net 
annual  value,"  and  not  "  gross  estimated  rental." 
Other  Acts  were  referred  to  for  the  same  purpose, 
especially  38  &  39  Yict.  c.  55  (the  Public  Health 
Act  1875),  which  by  sect.  56  provides  that  "  where 
a  local  authority  supply  water  to  any  premises, 
they  may  charge  a  water  rate  assessed  on  the  net 
annual  value  of  the  premises  ascertained  in  the 
manner  prescribed  by  this  Act  with  respect  to 
general  district  rates,  which  by  sect  211  is,  "  on 
the  full  net  annual  value"  ascertained  by  the 
valuation  list,  if  there  be  one ;  if  not,  by  the  last 
poor  rate.  The  Union  Assessment  Aot  (25  A  26 
c.  103)  was  also  quoted  as  showing  that  the  Legis- 
lature habitually  uses  the  words  "  annual  value," 
"net  annual  value,"  and  "rateable  value,"  when 
dealing  with  questions  of  rating,  as  convertible 
terms.  The  case  of  Beg,  v.  Tomlinson  (9  B.  A  C. 
163)  was  also  relied  on  by  Mr.  Hugo  Young  for  the 
appellant,  but  it  certainly  does  not  assist  his 
argument,  for  Bayley,  J.  there  says,  on  page  167, 
"  Annual  rent  is  not  annual  profit  or  value,"  and 
the  expression,  "  net  yearly  rent "  used  in  that 
case  is  held  to  be  equivalent  to  "  the  rent  paid  by 
the  tenant  after  deducting  taxes  and  charges  of 
collection,"  and  not  "  the  clear  annual  rent  after 
every  deduction,  including  therefore  the  part  to 
be  set  aside  for  repairs  and  reproduction  of  the 
subiect  of  the  rate : "  {Ibid.  p.  166.)  He  also  relied 
on  Baker  v.  Marsh  (24  L.  T.  Bep.  N.  8.  72 ;  4 
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E.  &  B.  144),  in  which  it  was  held  that  a  town 
ooanoillor  was  not  "  rated  to  the  relief  of  the 
poor  upon  the  annual  yalae  of  not  less  than  15Z./' 
where  his  rateable  valae  was  only  112.  15s.  But 
this  case  appears  to  ur  to  have  turned  wholly 
upon  the  constmction  of  the  clause  relating  to  the 
qualification  in  question,  and  not  to  throw  any 
tight  upon  the  meaning  of  "  annual  rent "  in  the 
clause  now  in  question.  In  paragraph  9  of  the 
case  it  is  stated  that  the  appellant  contends,  and 
the  corporation  admits,  that  the  words  '*  annual 
rent "  m  sect.  83  of  the  Birmingham  Water- 
works Act  1856  are  equivalent  to  the  words 
"anonal  value,"  in  the  Waterworks  Clauses 
Act  1847,  sect.  68.  •  But  we  do  not  see  that  this 
admission  assists  us  in  deciding  the  meaning  of 
either  term,  for  the  Waterworks  Glauses  Act 
1847  contains  no  definition  or  explanation  of  the 
words  "  annual  value,"  but  merely  provides  that 
water  rates  "shall  be  payable  according  to  the 
anunal  value  of  the  tenement  supplied  with  water, 
and  if  any  dispute  arise  as  to  such  value  the  same 
shall  be  determined  by  two  justices,"  The  res- 
pondent's counsel,  Mr.  Alfred  Toang,  contended 
that  no  assistance  was  to  be  derived  from  the 
other  Acts  referred  to  by  the  appellant's  counsel, 
and  that  the  question  was  to  be  decided 
by  reference  only  to  the  w.ords  of  sect.  83  of 
the  Act  of  1855,  assisted  by  the  constmction 
put  by  the  Court  of  Appeal  upon  the  words 
**  annual  value  "  in  the  case  of  Dohhs  v.  Qrand 
Junction  Waterworks  Company  (47  L.  T.  Rep. 
N.  8.  504 ;  10  Q.  B.  Div.  337).  He  contended  that 
the  Act  of  1851,  never  having  been  acted  apon  by 
the  corporation  (who  had  purchased  the  water- 
works and  obtained  their  powers  solely  under  the 
AotB  of  1875  and  1855),  had  no  application  to  the 
case,  and  consequently  that  clauses  175  and  176  of 
the  Towns  Improvement  Clauses  Act  had  no 
application,  or,  if  they  applied,  that  the  words  in 
sect.  176,  "  property  rateable  shall  be  computed  at 
its  net  annual  value  as  defined  by  6  A  7  Will.  4, 
c  96,"  only  required  such  allowances  to  be  made 
as  would  be  required  in  order  to  get  at  the  letting 
value  of  the  house ;  in  other  words,  at  the  "  gross 
estimated  rental "  upon  which  the  rateable  value 
is  afterwards  to  be  computed.  Great  reliance  was 
placed  by  the  respondent's  counsel  on  the  decision 
of  the  Court  of  Appeal  in  Dnhh$  v.  Grand 
Jyneiion  Watertoorka  Company.  There  the  ques- 
tion was  as  to  the  meaning  of  the  following 
words :  "  According  to  the  actual  amount  of  the 
rent  whern  the  same  can  be  ascertained,  and 
where  the  same  cannot  be  ascertained,  accord  ins 
to  the  actoal  amount  or  annual  value  upon  which 
the  assessment  to  the  poor  rate  is  computed." 
The  Court  held  that  these  words  did  not  mean  the 
rateable  value  as  appearing  in  the  rate,,  but  the 
"gross  estimated  rental;"  but  the  decision  turned 
to  a  great  extent  upon  the  ground  that  the  words, 
"  apon  which  the  assessment  is  computed,"  showe'd 
tbat  the  amount  of  the  assessment  itself  could  not 
be  intended,  and  upon  the  fact  that  at  the  time  of 
the  passing  of  the  Act  the  6  &  7  Will.  4,  c.  96,  had 
not  come  into  existence ;  and  upon  the  absence 
of  the  word  "rateable,"  and  other  similar  oon- 
•iderations.  It  did,  however,  contain  many  obser- 
Tstions  applicable  to  the  present  case,  and  to 
aQ  cases  in  which  the  question  arises,  what  is  the 
▼aloe  in  respect  of  which  a  water  rate  is  to  be 
calculated,  and  which  seem  to  ns  to  throw  light 
opon   the    true    meaning    to    be   assigned    to 


such    words   as    "annual    rent"   in  oonneotion 
with    the    oalcnlation  of    the    amount    to    be 
paid    for  water  supplied.     For   instance,   Lord 
Coleridge,  C. J.,  in  discussing  the  words  "  actual 
amount    or     annual    value     upon     which     the 
assessment  to  the  poor  rate  is  computed,"  says 
that  they  mfoax  '*the  full  amount  at  which  the 
house  to  be  rated  would  before  the  6  A  7  Will.  4, 
c.  96,  have  been  valued  by  the  persons  who  were 
to  rate  it,  that  amount  not  being  subject  to  be 
afterwards   reduced    by  those  various  heads  of 
allowance  with   which  we  are  all  familiar,  and 
which  were  to  be  made  "  (and  as  he  afterwards 
observes  "  which  we  know  historically  were  made  " 
before  6A7  Will.  4,  a  96)  '*  by  the  overseers  before 
the  actual  assessment  upon  any  individual  was  ar- 
rived at."   Baggallay,  L.J.  (p.  352)  says:  "Annual 
value  is  not  the  annual  value  at  which  the  house 
is  assessed  to  the  poor  rate,  but  the  annual  value 
upon  which  the  assessment  to  the  poor  rate  is 
computed."      Lindley,    L.J.    in    his  judgment 
(p.  353)  lays    stress  upon  the  omission  of  the 
words  "  net "  or  "  rateable,"  and  concludes  that 
the    meaninff    of   the    words    "annual    value" 
is,  whether  the  house  is  let  or  not  let^  what  it 
would  let  for  "  (p.  355).    Haviujg  regard  to  these 
expressions  as  to  the  true  meaning  of  the  words 
**  annual  value,"  and  to  the  words  "  annual  rent," 
in  sect.  83  of  the  Act  of  1855,  and  to  the  construc- 
tion put  upon  the  very  similar  words  in  SheMM 
Waierworks  Company  v.   Bennett,   we  think  it 
would  be  running  counter  to  the  cases  cited,  and 
laying  down  a  rule  incouRistent  with  them,  if  we 
were  to  hold  that  the  words  "  annual  rent "  are 
equivalent  to  "  rateable  value  ascertained  in  the 
manner  provided  by  6  ife  7  Will.  4,  o.  96."    It 
would  have  been  so  very  easy  for  the  Legislature 
to  use  language  showing  such  intention,  if  any 
such  had  existed,  that  we  cannot  help  thinking 
that   the   absence  of  any  such  language  is   a 
strong  reason  for  holding  that  the  woi^s  used 
have  no  such  meaning.    The  argument  derived 
from  other   statutes    containing  very   different 
words  seems  to  ns  on  the  Whole  to  tell  Sigainst 
such  an  intention.    Nor  is  there  any  reason  why 
the  one  mode  of  arriving  at  the  amount  on  whioh 
the  payment  for  water  should  be  assessed  should 
be  preferred  to  the  other.     The  object  of  the 
Legislature  apparentlv  is  that  houses,  or  parts  of 
houses,  supplied  with  water  should  pay  water 
rates,  calculated  with  reference  to  the  class  of 
the  house,  or  to  the  value  of  the  part  of  a  house, 
which  is  supplied;  but  this  object  will   not  be 
attained  by  adopting  the  rateable  value  better 
than   the  gross  estimated  rental   as   the  value 
upon  which  the  amount  is  to  be  assessed.    Either 
will  suffice  for  the  purposes  of  calculation,  and 
the  Legislature  may  equally  well  bo  supposed  to 
have  adopted  either.    Looking  at  the  words  of 
sect.  83,  and  putting  the  best  construction  we 
can  upon  the  words  "  annual  rent,"  we  have  come 
to  the  conclusion  that,  in  the  main,  the  stipendiary 
magistrate  has  taken  the  right  view,  and  that, 
when  he  has  calculated  the  sllowance  to  be  made 
for  "  voids  '*  as  above  explained,  he  will  do  right  in 
allowing  the  rate  to  stand,  with  the  necessary 
alteration  oocasioned  by  that  allowance. 

Judgment  oMordvngly, 
Solicitors  :  for  the  appellant,  CoUrell  and  8on^ 
Birmingham. ;    for     the    respondents,     Bharpt, 
Parkere,  Pritchard,  and  Sharpe,  for  E.  0.  Smith, 
Birmingham. 
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May  1  and  2,  and  June  5, 1888. 

(Before  Lords   Blackburn,  Watson,  Beamwbll, 

and  Fitzgerald.) 

Young  and  Go.  v.  Mayor  and  Corporation  of 

Lbamington.  (a) 

ON  APPEAL  FROM  THR  OOURT  OF  APPEAL  IN  ENGLAND. 

Puhlio  HeaUhAot  1874,  «.  174— Oonlract  not  under 
sBolr^Oorparation — Urban  sanitary  authority. 

The  provisions  of  sect.  174  of  the  Public  Health 
A(A  1875  (38  4*  39  Viet.  o.  55),  re(^uir%ng  contracts 
for  more  than  50L  to  be  in  tffrittng,  are  manda- 
tory,  and  not  merely  directory;  and  therefore 
where  the  dul/y  authorised  agent  of  a  corporation, 
a^eting  as  an  urban  sanitary  authority  under  the 
Act,  contracted  for  the  eaecution  of  certain  works, 
which  were  duly  emeeuted,  euch  contract  not  being 
under  seal: 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  contractors  could  not  recover  against  the 
corporation, 

Hant  V,  Wimbledon  Looal  Board  (4  0,  P.  Div.  48 ; 
40  L.  T.  Bep.  N.  8. 115)  approved. 

This  was  an  appeal  from  a  judgment  of  the  Goart 
of  Appeal  (Brett,  Gotton,  and  Lindlej,  L.JJ.), 
reported  in  8  Q.  B.  Div.  579,  and  46  L.  T.  Bep. 
N.  S.  555,  affirming  a  judgment  of  the  Queen's 
Bench  Division  (Williams  and  Mathew,  JJ.)  upon 
a  special  case. 

The  facts  appear  f^om  the  judgment  of  Lord 
Blackburn,  and  the  special  case  is  set  out  in  the 
report  in  the  court  below. 

Davey,  Q.G.  and  Edwyn  Jones,  for  the  appellants, 
argued  that  the  sole  onestion  was,  whether  the 
absence  of  the  seal  was  ratal  to  the  plaintiffs'  right 
to  recover,  and  this  must  be  considered  as  it  stood, 
apart  from  the  Public  Health  Act  1875,  and  then 
as  affected  by  the  provisions  of  that  Act.  We 
contend  that  sect  174  is  merely  directory,  not 
obligatory.  When  a  corporation  have  taken  the 
benefit  of  an  executed  ooutraot,  they  cannot  plead 
their  own  disability  for  want  of  a  seal,  and  an 
action  can  be  maintained  upon  an  executed  contract, 
if  made  for  the  purposes  for  which  the  corporation 
was  created,  though  not  under  seal : 

Clarke  y.  CucJcfield  Union,  21  L.  J.  349,  Q.  6. ; 
Church  y.  Imperial  Oaa  Company,  6  A.  &  E.  846. 

Lamprell  v.  Billericay  Union  (3  Ex.  283),  which 
appears  to  lay  down  a  different  rale,  is  distingniBh* 
able.  In  this  case  one  of  the  reasons  for  which 
the  corporation  existed  was  to  supply  water  to 
the  district.    See 

Paitte  V.  Strand  Union,  8  Q.  B.  326. 

Clarke  v.  Cuckfield  Union  was  followed  in  Nichoh 
son  V.  Bradfield  Union  (L.  Bep.  1  Q.  B.  620;  14 
L.  T.  Bep.  N.  S.  830)  end  Hai^h  v.  North  Bierly 
Union  (28  L.  J.  62,  Q.  B. ;  E.  B.  &  E.  873).  London 
Dock  Company  v.  Sinnott  (8  E.  d&  B.  347  ;  ii7  L.  J. 
129,  Q.  B.)  was  a  case  of  an  executory  oontract. 
See  also 

Sanders  v.  St,  Neots  Union,  8  Q.  B.  810. 

Down  to  Clarke  v.  Cuckfield  Union  the  current  of 
authority  was  no  doubt  not  uniform,  bat  since  that 
decision  three  exceptions  to  the  rule  that  a  cor- 
poration can  only  contract  under  seal  have  been 
upheld :   (1)  Where  the  contract  is  executed  ;   <2) 

(a)  Reported  by  C.  E.  Maldin,  Esq.,  Barri«ter-«t  Law  . 


in  matters  of  small  amount  necessary  for  carryini;  • 
on  its  ordinary  business ;   (3)  where  it  is  impos- 
sible to  affix  a  seal  in  the  time.     This  case  comes 
under  the  first  exception.    See  also 

Mayor  of  Stafford  v.  TiU,  4  Bmg.  75 ; 

Ea^t  London  Waterworks  Company  v.   BoA^y,  4 

Biog.  288 ; 
London   and   Birmingham  Railway   Company  y. 

Winter,  Cr.  &  Phil.  57 ; 
Beverley  v.  LvncoUi  Qas  Com/pamjf,  6  A.  &  E.  829; 
Bom  V.  Ivy,  1  Yentr.  47 ; 
Mayor  of  Ludlow  v.  CharUon,  6  M.  &  W.  815 ; 
Finlay  v.  Bristol  and  Exeter  Railway  Company,  7 

Ex.409. 

That  being  the  general  state  of  the  law,  the 
further  question  is  the  effect  of  the  Pablic  Health 
Act  1875.  In  municipal  boroughs  no  new  cor- 
poration, is  created,  and  we  say  that  sects.  173, 
174  are  merely  directory,  not  imperative,  so  as  to 
creat-e  conditions  precedent.  See  NoweU  v.  Mayor 
of  Worcester  (9  Ex.  457;  33  L.  J.  139,  Ex.).  decided 
under  the  Public  Health  Act  1848  (11  &  12  Vict, 
c.  63).  Ftend  v.  Dennett  (4  0.  B.  N.  S.  576 ;  5 
L.  T.  Bep.  N.  S.  73)  will  be  cited  against  us.  It  was 
also  a  decision  under  the  Act  of  1848,  bnt  it  is  dia- 
tinguishable,  for  in  that  case  the  corporation  was 
the  creature  of  the  statute.     See  also 

Kirkr.Bromley  Union, 2 PhOl. 640 ;  17 L.  J.  127, Ch. ; 
Andrews  y.  Mayor  of  Byde,  L.  Bep.  9  Ex.  802. 

The  court  below  relied  on  Runt  v.  Wimbledon 
Local  Board  (4  C.  P.  Div.  48 ;  40  L.  T.  Bep.  N.  S. 
115),  but  it  does  not  cover  this  case. 

The  Solioitor-Qeneral  (Sir  F.  Herschell,  Q.C.), 
JfeZZor,  Q.G.,  and  Dugdale,  Q.G.,  who  appeared  for 
the  respondents,  were  not  called  upon  to  address 
the  House. 

At  the  conclusion  of  the  argument  for  the 
appellants,  their  Lordships  took  time  to  consider 
their  judgment. 

June  5. — Their  Lordships  gave  judgment  as 
follows : 

Lord  Blackburn  .^•My  Lords :  This  is  an  appeal 
against  an  order  of  the  Court  of  Appeal,  dis- 
missing with  costs  an  appeal  against  the  judg- 
ment of  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice,  in  favour  of  the  respondents,  on 
a  special  case.  I  believe  that  all  the  noble  and 
learned  Lords  who  heard  the  argument  agree 
with  me  that  the  order  appealed  from  must  be 
affirmed.  By  the  special  case  it  appears  that  the 
municipal  corporation  of  the  Boyal  Leamington 
Spa  are,  under  sect  6  of  the  Public  Health  Act 
1875  (^58  &  39  Yict.  c.  55),  acting  by  their  council, 
the  urban  aathority  for  the  district  consisting  of 
the  boroagh.  The  defendants,  as  such  urban 
aathority,  had  made  a  oontract  under  their  seal 
with  one  Powis  for  the  execution  of  works  for 
supplying  the  district  with  water,  Powis  failed 
to  complete  his  contract,  and  it  was  put  an  end  to. 
The  coancil,  in  their  capacity  of  uroan  authority, 
as  far  as  they  coold  do  so  by  resolutions  not  under 
seal,  authorised  their  engineer  and  surveyor,  Mr 
Jerrom,  to  enter  into  a  oontract  for  oompleting 
the  works  left  uncompleted  by  Powis.  The  special 
case  then  proceeds :  "  Thereupon  the  said  Jerrom, 
as  the  engineer,  agent,  and  servant  of  the  oorpora- 
tion,  and  acting  within  and  according  to  his  duties, 
powers,  and  authorities  as  such,  and  also  acting  in 
accordance  with  and  in  fulfilment  of  the  provisions 
of  the  said  condition  115  of  the  ^aid  Charles  Powis, 
employed  the  plaintiffs  to  execute,  cany  out,  and 
complete  the  said  unfinished  works,  aooording  to 
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the  contract  and  specification  aforesaid,  and  also 
to  execute  and  complete  the  said  additional  works 
upon  certain  terms  then  agreed  upon   between 
them;  and  the  plaintiffs  acoepted  and  entered 
npon  the  said  employment  npon  the  said  terms, 
and  completed  the  whole  of  the  works,  indnding 
what  has  been  described  as  she  '  contract  works ' 
and  the  '  additional  works,'  to  the  entire  satisfac- 
tion of  the  said  engineer.    The  said  employment 
of  the  plaintiffs  was,  in  fact,  an  employment  of 
them  by  the  corporation  throagh  the  said  Jerrom 
as  their  engineer,   agent,  ana  servant,  and  the 
relation  of  employer  and  employed  never  in  fact 
ezisted  or  was  created  between  the  plaintiffs  and 
the  said  Jerrom.     A  memorandum,  in  writing,  of 
the   said    employment,   and    of   the   agreement 
between  the  said  Jerrom  and  the  plaintiffs,  was 
made  on  the  19th  Sept.  1878,  and  was  signed  by 
both  parties,  and  a  copy  of  this  memorandam  is 
annexed  to  and  forms  part  of  this  case.    The 
plaintiffs    and     the     said     Jerrom    fally    per- 
formed the  said  agreement  on  their  several  and 
respective  parts,    and  the  said  Jerrom   gave  to 
the  plaintiffs  certificates  for  the  payment  of  the 
moneys  due  to  them  from  the  corporation  for  all 
the  works  completed  by  them  as  aforesaid.     The 
execution    of    the    said    additional    works    was 
necessary,  and  was  incidental  to  the  completion  of 
the  works  left  unfinished  and  incomplete  by  the 
said  Powis,  and  the  employment  of  the  plaintiffs 
to  execute  them  was  within  the  duties,  powers,  and 
4iathoritie8  of  the  said  Jerrom,  as  the  engineer  of 
the  corporation.    The  defendants,  the  corporation, 
have    taken    possession    of  and    accepted  and 
received  the  benefit  of  all  the  works  and  materials, 
the  subject  of  this  action,  and    still   enjoy  the 
benefit    thereof.      The    corporation   paid  to  the 
plaintiffs  large  sums  of  money  from  time  to  time 
upon  the  said  certificates,  but  refused  to  pay  other 
kurge    sums  amounting  to  between    6000Z.  and 
70001.,  which  is  the  said  balance  now  olaimed  by 
the  plaintiffs  as  still  due.    The  above-mentioned 
contract  between  the  said  Charles  Fowls  and  the 
defendants,  the  corporation,  was  made  by  them  as 
oirban  authority  under    the    Public  Health  Act 
1875  (38  &  39  Vict.  c.  55),  and  all  the  subsequent 
fnatters  and  things  were  done  by  them  in  that 
•capacity.     The  corporation  resists  the  plaintiffs' 
claim  upon  several  grounds,  some  of  which  would 
involve  a  long  and  costly  investigation,  but  they 
also  resist  the  claim  upon  the  ground  that  the 
employment  of  the  plaintiffs  was  an  employment 
of  them  not  under  the  common  seal  of  the  corpo- 
ration, and  this  special  case  has  been  stated  to 
raise  that  point  alone.    It  is  agreed  between  the 
parties  that  either    party  shall  be  at  liberty  to 
refer  to    the   pleadings    and   particulars  in  the 
action  and  to  the  contract  and  specification  with 
Powis,  the  appointment  of  Jerrom  as  borough 
surveyor,  and  the  printed  particulars  of  duties 
therein  referred  to,  and  that  the  court  is  to  have 
power   to    draw    any    inferences    of  fact.     The 
question  for  the  opinion  of  the  court  is,  whether 
the  absence  of  the  common  seal  of  the  corporation 
in   the   employment  of  the  plaintiffs,  as  above 
stated,  is  fatal  to  the  plaintiffs'  right  to  recover 
against  the  corporation.     If  the  court  shall  be  of 
opinion  in  the  affirmative,  then  the  judgment  is 
to  be  for  the  defendants,  the  corporation ;  if  in 
the  negative,  the  judgment    is    to    be    for  the 
plaintiffs.    The  Queen's  Bench  Division  answered 
the  question  in  the  affirmative,  and  gave  judg- 
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ment  for  the  defendants,  and  the  Court  of  Appeal 
affirmed  that  judgment.    Lindley,  L.J.  ends  his 
judgment  by  saying :  "  The  last  point  urged  for 
the  plaintiffs  was,  that  as  the  contract  has  been 
performed,  and  the  defendants  have  the  benefit 
of  the  plaintiffs'  work,  labour,  and  materials,  they 
are  at  all  events  liable  to  pay  for  these  at  a  fair 
price.    In  support  of  this  contention  cases  were 
cited  to  show    that   corporations   are   liable  at 
common  law,  quasi  eaa  contractu,  to  pay  for  work 
ordered  by  their  agents,  and  done  nnder  their 
authority.    The  oases  on  this  subject  are  very 
numerous    and    conflicting,    and    they   require 
review  and  authoritative  exposition  by  a  Court  of 
Appeal.     But,  in  my  opinion,  the  question  thus 
raised  does  not  require  decision  in  the  present 
case.      We    have    here    to   construe  and  apply 
an  Act  of  Parliament.    The   Act  draws    a   line 
between    contracts    for     more    than    50Z.    and 
contracts    for  bOl.    and   under.      Contracts    for 
not   more  than    50Z.    need   not  be   sealed,  and 
can  be    enforced    whether    executed  or  not,  and 
without  reference  to  the  question  whether  they 
could  be  enforced  at  common  law  by  reason  of 
their  trivial  nature.    But  contracts  for  more  than 
50L  are  positively  required  to  be  under  seal ;  and 
in  a  case  like  that  before  us,  if  we  were  to  hold 
the  defendants  liable  to  pay  for  what  has  been 
done  under  the  contract,  we  should  in  effect  be 
repealing  the  Act  of  Parliament,  and  depriving 
the  ratepayers  of  that  protection  which  Parliament 
intended  to  secure  for  them.    The  case  of  Frend 
V.  Dennett  (4  C.  B.   N.  S.  576;  and  in  Chancery, 
before  Wood,  V.C,  5  L.  T.  Eep.  N.  8.  73)  is  an 
authority  in  support  of  this  view,  and  was,  in  my 
opinion,  rightly  decided.     The  additional  worloi 
then  in  question  had  been  executed,  and  there 
was  the  common  count  for  work  and  labour  done 
and  materials,  as  well  as  a  special  count  on  the 
alleged  contract,  but  the  defendant  was  held  not 
liable  either  at  law  or  in  equity.    It  may  be  said 
that  this  is  a  hard  and  narrow  view  of  the  law ; 
but  my  answer  is,  that  Parliament  has  thought 
expedient  to  require  this  view  to  be  taken,  and  it 
is  not  for  this  or  any  other  court  to  decline  to  give 
effect  to  a  clearly  expressed  st&tute  because  it 
may  lead  to  apparent  hardship.    For  these  reasons 
I  am  of  opinion  that  the  decision  of  the  court 
below  was  correct,  and  that  this  appeal  ought  to 
be  dismissed  with  costs.      I    am   requested    by 
Cotton,  L.J.  to  say  that  he  concurs  in  this  judg- 
ment."   Brett,  L.J.  adds :  "  I  should  wish  to  say 
that  I  have  come  to  the  same  conclusion  after 
weeks  spent  in  attempting  to  come  to  another, 
upon  the  ground  that,  although  this  was  a  muni- 
cipal corporation,  yet  in  the  transaction  in  ques- 
tion it  was  acting  as  a  board  of  health,  and  that, 
therefore,  it  was  bound  by  the  statute,  and  that  as 
to  the  construction  of  that  statute  we  are  bound 
by  a  former  decision  of  this  court,  which  held  that 
the  enactment  as  to  the  necessity  for  a  seal  is 
mandatory,  and  not  merely  directory.    Therefore, 
assuming  that  everything  was  done  according  to 
the  statute  except  the  seal,  and  that  the  work  was 
done  after  every  inquiry  which  is  directed  by  the 
statute  bad  been  made  by  the  corporatiorr,  I  am 
of  opinion  that  the  mere  wont  of  seal  prevents  the 
plaintiffs  trom  recovering.in  this  action.    Farther, 
after  having  read  all  >dhe .cases  with  regard  to  the 
doctrine  of  work  done  for  and  accepted  by  a  cor- 
poration, I  am  boui^d  .to  say  that  I  have  come  to 
the  conclusion  that,  evn  if  this  were  a  municipal 
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corporation  not  bound  by  the  statute,  the 
proper  decision  in  point  of  law  aooording 
to  the  cases  and  principle  is,  that  the  want 
of  seal  prevents,  in  sach  a  case  as  the  present,  the 
plaintiffs  from  snooeeding."  Brett,  L.J.  has,  I 
observe,  in  the  revised  report,  somewhat  altered 
what  I  have  taken  from  the  shorthand  note,  and 
abstains  from  expressing  an  opinion  as  to  how  the 
law  would  have  been  if  this  had  been  the  case  of 
a  municipal  corporation  not  bound  by  the  Public 
Health  Act  1875.  I  suppose  because  on  reflection 
he  saw  that  it  was  not  necessary  for  the  decision 
of  the  case  to  decide  this,  and  that  what  he  had 
said  on  that  point  was  only  obiter  dictum.  I  agree 
in  this  latter  view,  and  also  in  what  Lindley,  L.J. 
Bays,  that  the  cases  are  numerous  and  conflicting, 
and  that  they  require  revised  and  authoritative 
exposition  by  a  Court  of  Appeal.  If  I  thought 
that  this  case  now  at  bar  gave  an  opportunity  for 
such  a  review,  I  should  certainly  wish,  at  least,  to 
hear  the  case  fully  argued.  As  it  is  I  do  not 
think  it  necessary,  and  therefore  do  not  think  it 
right,  to  examine  previous  decisions  and  doubts 
further  than  is  required  for  the  purpose  of 
oonstruing  the  Public  Health  Act  1875,  s.  174, 
which  is  in  the  following  terms :  '*  With  respect 
to  contracts  made  by  an  urban  authority  under 
this  Act,  the  following  regulations  shall  be 
observed,  namely,  1.  Every  contract  made  by  an 
urban  authority  whereof  the  value  or  amount 
exceeds  502..  shall  be  in  writing.  2.  Every  such 
contract  shall  specify  the  work,  materials, 
matters,  or  things,  to  be  furnished,  had,  or  done, 
the  price  to  be  paid,  and  the  time  or  times  within 
which  the  contract  is  to  be  performed,  and  shall 
specify  what  pecuniary  penalty  is  to  be  paid  in 
case  the  terms  of  the  contract  are  not  duly  per- 
formed." The  third  and  fourth  regulations  are  as 
to  things  to  be  done  by  the  urban  authority  before 
entering  into  any  contract.  It  was  pointed  out 
that  they  were  no  negative  words  added  to  the 
.  first  regulation ;  that  it  was  not  said,  "  shall  be 
sealed  with  the  common  seal  and  not  otherwise ; " 
and  it  was  argued  that,  as  the  third  and  fourth 
r^^lations  clearly  were  only  directory,  and  the 
second  might  at  least  plausibly  be  argued  to  be 
only  directory*  the  first  regulation  should  be 
construed  as  also  only  directory,  that  the  common 
seal  ought  to  be  affixed  whenever  the  subject 
matter  of  the  contract  exceeded  50Z.,  but  that  if 
the  contract  was  such  as,  bat  for  the  statute  in 
question,  to  bind  a  corporation  without  seal,  then 
it  was  said.  Fieri  non  debet  factum  valet.  I  think, 
however,-  that  when  we  look  at  the  state  of  the 
decisions  existing  in  1875,  and  what  was  the  point 
on  which  there  was,  I  think,  a  difference  of  opinion 
sufficiently  marked  to  make  it  uncertain  what  the 
ultimate  decision  of  the  Supreme  Court  of  Appeal 
upon  them  might  be,  and  then  inquire  what  was 
the  intention  of  the  Legislature  in  passing  this 
enactment,  it  is  impossible  to  construe  it  in  the 
manner  ingeniously  suggested.  The  Court  of 
Qaeen's  Bench  had,  in  Church  v.  The  Imperial  Qae 
Company  (6  A.  &  E.  846)  thus  expressed  its  view  on 
the  law :  "  The  general  rule  of  law  is,  that  a  corpora- 
tion contracts  under  its  common  seal ;  as  a  general 
rule  it  is  only  in  that  way  that  a  corporation  can 
express  its  will,  or  do  any  act.  That  general  rule, 
however,  has  from  the  earliest  traceable  periods 
been  subject  to  exceptions,  the  decisions  as  to 
which  furnish  the  principle  on  which  they  have 
been  established,  and  are  instances  illustrating  i^s 


application,  but  are  not  to  be  taken  as  so  pre- 
scribing in  terms  the  exact  limit  that  a  merely 
circumstantial  difference  is  to  exdude  from  the 
exception.    This  principle  appears  to  be  conve- 
nience amounting  almost  to  necessity.   Whenever 
to  hold  the  rule  applicable  would  occasion  very 
great  inconvenience  or  tend  to  defeat  the  very 
object  for  which  the  corporation  was  created,  the  ex- 
ception has  prevailed ;  hence  the  retainer  by  parol  of 
an  inferior  servant,  the  doing  of  acts  very  freqaently 
recurring,  or  too  insignificant  to  be  worth  toe 
trouble  of  affixing  the  seal,  are  established  excep- 
tions ;  on  the  same  principle  stands  the  power  of 
accepting  bills  of  exchange,  and  issuing  promissory 
notes  by  companies  incorporated  for  the  purposes 
of  trade,  with  the  rights  and  liabilities  consequent 
thereto."    This  was  said  in  1838.    In  1840  the 
case  of  The  Mayor,  ^c,  of  LudUno  v.  OharUofk 
(16  M.  &  W.  815)  was  decided  in  the  Court  of 
Exchequer.   The  considered  judgment  of  the  oonrt, 
comprising  on  that  occasion  Parke,  Alderson,  and 
Bolfe,   BB.,  was  delivered  by  Bolfe,  B.     After 
citing  the  passage  I  have  just  read  from  Ohurdk 
V.  The  Imperial  Oaa  Company,  he  says :  "  To  every 
word  of  this  we  entirely  subscribe ;  and,  applying 
the  language  of  Lord  Denman  to  the  present  case, 
it  is  quite  clear  that  there  was  nothing  to  enable 
the  corporation  of  Ludlow  to  contract  with  the 
defendant  otherwise  than  in  the  ordinary  mode 
under  the  corporate  seal."    So  far  there  is  no 
difference  between  the  Courts  of  Exchequer  and 
Queen's  Bench  as  to  the  law,  though  there  was 
evidently  room  for  considerable  difference  as  to  its 
application.  I  pass  by  many  subsequent  decisions, 
and  only  quote  two.      In   1853  Wightroan,   J., 
sitting  alone  in  the  Bail  Court,  decided  Clarke  v. 
Cuckfield  Union  (21  L.  J.  349,  Q.  B.)  on  the  ground, 
I  think,  that  a  poor-law  union  created  by  statute 
for  the  purpose,  amongst  others,  of  supporting  the 
paupers  in  a  workhouse,  could  not  be  required  to 
affix  their  seal  to  every  contract  for  things  neoes- 
sary  for  that  purpose  without  such  inconvenience 
as  would  defeat  the  object  within  the  principle  laid 
down  in  Church  v.  The  Imperial  Qae  Company, 
In    1855,  in    Smart   v.    The    West    Ham    Union 
(10  Ex.    867),  Parke    and    Aldenon,  BB.   each 
expressed  dissent  from  Clarke  v.  Cuckfield  Union, 
They  could  not,  as  they  were  not  in  a  court  of 
error,  overrule  it,  but  they  undoubtedly  questioned 
it.    In  1866,  in    Nicholson    v.  Bradfidd     Union 
(L.  Rep.  1  Q.  B.  Div.  620;  14  L.  T.  Rep.  K  S.  830), 
where  the   union  had  bought  coals  to  keep  the 
paupers  warm,  the  Court  of  Queen's  Bench,  in  a 
considered  judgment,  say :  "  The  case  of  Olarke  v. 
Cuckfisld  Union  is  in  its  facts  undistinguishable 
from  the  present  case.    We  are  aware  thai>  very 
high  authorities  have  questioned  the  soundness  of 
that  decision ;  and,  as  pointed  out  in  the  judgment 
in  that  case,  there  are  prior  decisions  in  the  Court 
of  Exchequer  which  it  is  difficult  to  reconcile  with 
it.    We  think,  however,  that  as  far  as  it  extends 
to  such  a  case  as  the  present  at  least,  the  case 
was  rightly  decided.    There  may  be  cases  in  which 
the  circumstances  are  different    from    those   in 
Clarke  v.  Cuckfield   Union  and  the  present  case, 
and  which  would  still  be  governed  by  the  prin- 
ciples laid  down  in  the  decisions  in  tho  Exchequer; 
those  we  leave  to  be  decided  when  they  arise  ;  but, 
so  far  as  those  prior  decisions  are  inconsistent 
with  the  decision  in  Clarke  v.  Cuckfield  Union,  we 
prefer  to  follow  the  authority  of  that  case,  which 
we  think  founded  on  justice  and   convenience." 
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There  was  not,  I  believe,  any  deoision  on  this 
question  between  1866  and  1875.  The  Legis- 
latore,  in  the  earlier  part  of  the  Act  of  1875,  had 
incorporated  all  urban  authorities  which  were  not 
alreaay  corporations ;  those  which  were  already 
corporations  continued  such ;  and  then  in  Fart  v . 
of  the  Act  it  makes  provisions  as  to  contracts. 
We  oaght  in  general,  in  oonstruing  an  Act  of 
Parliament,  to  assume  that  the  Legislature 
knows  the  existing  state  of  the  law,  and  in  the 
present  case  I  have  no  doubt  that  in  fact  those 
who  prepared  the  Act  of  1875  knew  of  the 
differeaoes  of  opinion  that  had  been  expressed, 
and  the  difficult  questions  that  might  yet  have 
to  be  decided,  and  reallv  intended  to  provide 
that  those  difficulties  should  not  arise  with 
respect  to  the  urban  authorities  they  were 
ideating.  I  think  that,  bearing  in  mind  this,  it 
is  not  possible  to  construe  sect.  174  as  meaning 
anything  else  than  that  when  the  subject- matter 
of  a  contract  exceeds  502.  in  value,  the  contraot 
must  be  under  seal,  and  that  the  distinctions 
and  differences  which,  according  to  the  opinion 
of  the  Court  of  Queen's  Bench,  might  dispense 
with  a  seal  in  the  case  of  an  ordinary  corpora- 
tion, should  not  do  so  when  the  contract  was  by 
an  urban  authority,  and  related  to  a  subjeofr* 
matter  above  that  value.  This  was  the  con- 
Btruotion  put  upon  the  Act  in  Hunt  v.  The 
Wimbledon  Local  Board  (4  C.  P.  Div.  48;  40 
L.  T.  Bep.  K.  S.  115),  as  well  as  in  the  court  below. 
I  think  it  is  right,  and  it  disposes  of  this  difficulty. 
It  is  true  that  this  works  great  hardship  on  the 
now  appellants.  They  had  an  agreement,  but  it 
was  not  sealed ;  and  thongh  it  is  possible  that  if 
the  agreement  had  been  under  seal  the  defendants 
might  have  established  a  defence  on  the  merits  to 
all  or  part  of  what  is  claimed,  it  is  hard  on  the 
appellants  that  they  should  not  be  allowed  to  raise 
the  qaestion.  It  is,  however,  for  the  Legislature 
to  determine  whether  the  benefits  derived  from 
enforcing  a  general  rule  are,  or  are  not,  too  dearly 
purchased  by  occasional  hardships.  A  court  of 
law  has  only  to  inquire  what  the  Legislature 
thought  fit  to  enact.  I  therefore  move  that  the 
order  appealed  against  be  affirmed,  and  the  appeal 
dismissed  with  costs.  Lord  Watson,  who  is 
unavoidably  absent,  has  read,  and  desires  me  to 
Gay  that  he  'concurs  in,  this  opinion. 

.Lord  B&AHWXLL. — My  Lords :  I  agree  that  this 
judgment  should  be  affirmed.  It  is  clear,  and  it  is 
admitted  by  the  appellants,  that  it  must  be 
affirm«)d  if  the  Public  Health  Act  1875,  s.  174,  is 
obligatory,  and  not  merely  directory.  I  have  no 
doubt  that  it  is  obligatory,  and  I  must  say  that  I 
think  better  reasons  can  be  given  for  that  opinion 
than  I  gave  in  the  case  of  Hunt  v.  The  Wimbledon 
Local  Board  (fibi  ewp.).  In  the  first  place,  con- 
sidering the  state  of  the  law  as  to  contracts  by 
corporations,  it  was  desirable  that  some  rule 
should  be  laid  down  as  to  how  contracts  could  be 
made  by  urban  authorities.  Then  we  have  plain 
and  positive  words  in  sub-sects.  1  and  2 :  "  Every 
oontraot  made  by  any  urban  authority  whereof  the 
value  or  amount  exceeds  bOl.  shall  be  in  writing, 
and  sealed  with  the  common  seal  of  such  authority. 
£very  such  contract  shall  specify  the  work  and 
materials,  &o."  The  only  reason  given  at  your 
Lordships'  bar  for  holding  that  this  is  directory 
only  was,  that  it  is  in  company  with  other  provi- 
nona  in  sub-seots.  3  and  4,  which  certainly  are 
^directoiy  only,  and  that  sub-sect.  5  says  that  every 


contract  entered  into  by  an  urban  authority  in  con- 
formity with  the  provisions  of  this  section,  "  and 
duly  executed  by  the  parties  thereto,  shall  be 
binding."  And  it  was  said  that,  as  the  contraot 
need  not  be  in  conformity  with  some  of  those 
*'  provisions,"  it  need  not  be  in  conformity  with 
any.  But  sub-sects.  3  and  4  do  not  deal  with  the 
contract,  or  the  making  of  the  contract,  but  say, 
'*  Before  contracting,"  and  ''before  any  oontraot  of 
the  value  of  1002.  and  upwards  is  entered  into,  &o" 
There  are  things  to  be  done  before  contracts  are 
entered  into,  and  to  be  done  by  the  urban 
authority,  the  contractor  having  nothing  to  do 
with  the  matters  mentioned.  The  contracts  are 
"  entered  into  "  afterwards.  If  sub-sects.  3  and  4 
had  been  put  before  sub-seots.  1  and  2,  the  matter 
would  have  been  too  plain  for  argument,  if  indeed 
it  is  not  so  as  it  stands.  As  I  think  the  case 
turns  on  the  construction  of  the  statute,  I  have  not 
thought  it  necessary  to  go  into  the  doubtful  and 
conflicting  cases  governed  by  the  oommon  law.  I 
must  add  that  I  no  not  agree  in  the  regret 
expressed  at  having  to  come  to  this  conclusion. 
The  Legislature  has  made  provisions  for  the  pro- 
tection of  ratepayers,  shareholders,  and  others  who 
must  act  through  the  agency  of  a  representative 
body,  by  requiring  the  observance  of  certain 
solemnities  and  formalities  which  involve  delibera- 
tion and  reflection.  That  is  the  importance  of  the 
seal.  It  is  idle  to  say  that  there  is  no  magic  in  a 
wafer.  It  continually  happens  that  carelessness 
and  indifference  on  the  one  side,  and  the  greed  of 
gain  on  the  other,  cause  a  disregard  of  these  safe- 
guards, and  improvident  engagements  are  entered 
into.  Whether  that  has  l^en  so  in  this  case  I 
have  no  notion,  but  certainly  the  ratepayers  of 
Leamington  may  well  be  astonished  at  the  amount 
claimed  of  them.  The  deoision  may  be  hard  in 
this  case  on  the  plaintiffs,  who  may  not  have 
known  the  law.  They  and  others  must  be  taught 
it,  which  can  only  be  done  by  its  enforcement. 

Lord  FiTZGSRALD  concurred. 

Order  appealed  from  affirmed,  and  appeal  (2m- 
missed  with  costs. 

Solicitors  for  the  appellants,  John  MackreU  and 
Oo. 

Solicitor  for  the  respondents,  H,  TyrreU,  for 
H,  0.  Passman,  Leamington. 


S^mmt  €mi  of  Jitbitatnre. 

HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Tuesday,  March  13, 1883. 
(Before  Pollock,  B.  and  North,  J.) 
FoRSDiKE  (app.)  v.  CoLQUHOUU  (resp.).  (a) 

Sunday  Oloaing  (Wales)  Act  1881  (44  ^  45  Vict. 
c.  61)— Licensing  Acts  1872-1874  (35  ^  36  Vict 
c.  94,  and  37  ^  38  Vict  c.  49)—"  8und<vy  "— 
Christmas-da/y  and  Oood  Friday  —  Six-day 
licence. 

By  the  3rd  section  of  the  Licensing  Act  1874 
(37  ^  38  Vict.  c.  49)  **  aU  premises  in  which  in» 
toxicating  liquors  are  sold  by  retail,  wherever 
situate,   shall  be  closed  on  Ohristmas-day    and 

(a)  Beported  by  J.  Skith,  Esq.,  Barrlstor-at-Law. 
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FoBaDiKS  (app.)  v.  Golquhoun  (reap.). 
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Oood  Friday  as  if  Ghristmas-day  and  Qood 
Friday  were  respectively  Sunday ;  **  and  by  the 
let  section  of  the  Sunday  Closing  (Wales)  Act 
1881  (44  ^  45  Viet,  c  61),  "  in  the  frineipality 
of  Wales  all  premises  in  which  tntosdcating 
liqtiors  are  sold  or  exposed  for  sale  by  retail  shall 
be  closed  during  the  whole  of  Sunday." 

On  an  information  against  F.,  the  holder  of  a  six- 
day  licence  under  the  4:9th  section  of  the  Licensing 
Act  1872  (35  ^  36  Viet.  c.  94),  for  keeping  open 
his  premises  {sUuate  in  Wales)  for  the  sale  of 
intoxicating  liquors  during  the  afternoon  of 
Ohristmcu'day,  F.  wa^  convicted : 

Heldf  on  case  staked,  that  the  effect  of  the  \st  se^ion 
of  the  Sunday  Closing  (Wales)  Act  1881  is  not 
emtended  by  the  Brd  section  of  the  Licensing  Act 
1874  to  Ohristmas'day  and  Oood  Friday : 

Held,  also,  that  the  3r(2  section  of  the  Licensing  Act 
1874  does  not  compel  the  holder  ofasix-day  licence 
under  the  A9th  section  of  the  Licensing  Act  1872 
to  dose  his  premises  during  the  whole  of  Ghristmas- 
day  and  Oood  Friday,  and  thai  the  conviction 
mtut  be  quashed. 

This  was  a  case  stated  by  John  Coke  Fowler,  Esq., 
the  stipendiary  inagistrate  for  the  boroogh  of 
Swansea,  onder  20  &  21  Yict.  c.  43,  on  the  hearing 
of  an  information  preferred  before  him  by  one 
Isaac  Golqnhonn,  the  respondent,  against 
William  Thomas  Forsdike,  of  Swansea,  the 
appellant,  for  an  offence  against  the  1st  section 
of  the  Sanday  Closing  (Wales)  Act  1881  (44  &  45 
Vict.  0.  61). 

The  material  facts  are  as  follows  : — 

The  charge  laid  in  the  information  was  that  the 
appellant,  being  the  keeper  of  certain  licensed 

S remises  in  Swansea,  and  the  holder  of  a  six-day 
oenoe  nnder  the  49  th  section  of  the  Licensing 
Act  1872  (35  &  36  Yict.  o.  91)  in  respect  thereof, 
did  on  the  25th  Dec  1882,  being  Christmas-day, 
unlawfully  keep  open  his  premises  for  the  sale  of 
intoxicating  liqaors  therein  at  twenty-five  minates 
past  twelve  o'clock  in  the  afternoon. 

The  appellant  pleaded  gnilty  to  the  charge  as 
laid  oat  in  the  information,  bat  contended  by  his 
solicitor  that  the  Sanday  Closing  (Wales)  Act 
1881  (44  &  45  Yict.  c.  61)  did  not  apply,  nor  in- 
olnde  the  day  on  which  the  offence  was  alleged  to 
have  been  committed,  viz.,  Christmas-day. 

The  solicitor  for  the  respondent  contended  that 
the  Act  did  apply,  and  after  hearing  the  arga- 
monts  the  learned  stipendiary  gave  it  as  his 
opinion  that,  by  virtae  of  the  2na  section  of  the 
Sunday  Closing  (Wales)  Act  1881,  the  3rd  section 
of  the  Licensing  Act  1874  (37  &  38  Yict.  o.  49) 
was  applicable  to  and  mast  be  read  with  the  1st 
section  of  the  Sanday  Closing  ( Wales)  Act  1881, 
the  effect  of  the  two  clauses  taken  together  being 
that  the  regulations  for  closing  on  Christmas-day 
and  Cood  Friday  follow  the  regulations  for  closing 
on  Sunday,  and  consequently  that  licensed  houses 
in  the  Principality  are  by  law  to  be  closed  on 
Christmas-day.  In  consequence  of  that  opinion 
the  learned  stipendiary  convicted  the  appellant 
in  the  penalty  of  one  shilling  and  costs,  but  on  his 
application  stated  a  case  requesting  the  opinion 
of  the  court  as  to  whether  the  conviction  was 
correct  in  law  or  otherwise. 

The  3rd  section  of  the  Licensing  Act  1874  (37 
&  ?8  Vict.  c.  49)  is  : 

8.  All  premiseB  in  which  intoxicating  liqnors  are  sold 
by  retail  shall  be  dosed  as  follows;  (that  is  to  say,) 


.  •  .  .  BnohprexniseswherererBitiiato  shall  be  dooed 
on  Christmas-day  and  Gkx>d  Friday,  and  on  the  days  pre- 
ceding Christmas-day  and  Good  Friday  respeotiYel^,  as 
if  Cmistmas-day  and  Good  Friday  were  respectively 
Sanday,  and  the  preceding  days  were  respectively 
Satnrday,  but  this  provision  shall  not  alter  tne  hoars 
daring  which  snoh  premises  shall  be  dosed  on  Sunday, 
whan  Chzistmas-day  immediatdy  precedes  or  sacoeeds 
Sanday. 

The  preamble  to  the  Sunday  Closing  (Wales) 
Act  1881  (44  &  45  Yict.  o.  61)  is : 

Whereas  the  provisions  in  force  against  the  sale  of 
fermented  and  distilled  liqaors  during  oortain  hoois  of 
Sondav  have  been  found  to  be  attended  with  great  pablio 
benefioB,  and  it  is  expedient  and  the  people  of  Wales  are 
desirous  tiiat  in  the  principality  of  Wales  those  provi- 
sions be  extended  to  the  other  hoars  of  Sunday :  Be  it 
therefore  enacted,  Ac. 

And  the  1st  and  2nd  sections  of  the  Act  are : 

1.  In  the  Principality  of  Wales  all  premises  in  which 
intoxicating  liquors  are  sold  or  exposed  for  sale  by  retail 
shall  be  closed  daring  the  whole  of  Sanday. 

2.  The  Licensing  Acts  1872-1874,  shall  apply  in  the 
case  of  any  premises  dosed  under  this  Act  as  if  they  had 
been  closed  u^ider  those  Acts. 

Charles,  Q.C.  (with  him  W.  D.  Benson)  for  the 
appellant. — ^The  magistrate  was  wrong  in  convict- 
ing the  appellant.  The  Sanday  Closing  (Wales) 
Act  1881  applies  to  Sanday  only  and  not  to 
Christmas-day  and  Grood  Friday.  First,  the 
preamble  to  the  Act  shows  clearly  that  it  was  the 
mtention  of  the  Legislature  that  the  Act  abonld 
apply  to  Sanday  only.  The  desire  of  the  people 
of  Wales  is  set  oat  therein  as  the  reason  for  the 
legislation,  and  it  is  a  matter  of  notoriety  that 
the  people  of  Wales  would  not  wish  to  have 
Christmas-day  and  Good  Friday  included  within 
the  operation  of  the  Act.  Secondly,  there  is 
nothing  in  the  2nd  section,  on  which  the  magis- 
trate based  his  decision,  to  lead  the  court  to  read 
in  the  3rd  section  of  the  Licensing  Act  1874  into 
this  Act.  The  plain  meaning  of  that  section  is  to 
import  into  this  Act  the  provisions  of  the  Licens- 
ing Acts  as  to  penalties.  The  premises  mast  be 
"  closed  under  tnis  Act ''  before  the  section  applies 
at  all,  and  it  cannot  therefore  operate  to  extend 
the  provisions  of  the  Act  as  to  closing. 

Brynmor  Jones  for  the  respondent. — The  appel- 
lant is  the  holder  of  a  six-day  licence  under  the 
49th  section  of  the  Licensing  Act  1872  (35  &  36 
Yict.  c.  94),  and  is  bound  by  that  section  to  keep 
his  premises  closed  during  the  whole  of  Sanday. 
By  the  1st  section  of  the  Act  of  1874,  that  Act 
and  the  principal  Act  of  1872  are,  so  far  as  is  con- 
sistent with  the  respective  tenors  of  such  Acts,  to 
be  construed  as  one  Act.  The  provisions  of  the 
Act  of  1872  (sect.  24)  as  to  closing  are  repealed  by 
the  33rd  section  of  the  Act  of  1874.  All  the  pro- 
visions therefore  of  the  combined  Acts  as  to 
closing  are  contained  in  the  3rd  section  of  the 
Act  of  1874,  which  enacts  that  all  premises  in 
which  intoxicating  liquors  are  sold  shall  be  dosed 
on  Christmas-day  and  Qood  Friday,  as  if  they 
were  respectively  Sunday,  so  that  apart  from  the 
Act  of  1881  the  appellant  was  bound,  as  the 
holder  of  a  six-day  licence,  to  close  his  premises 
during  the  whole  of  Christmas'day.  Next,  the 
Act  of  1881  does  not  repeal  the  3rd  section  of  the 
Act  of  1874,  and  the  effect  of  the  Act  is  to  alter 
that  part  of  the  section  which-  prescribes  daring 
what  hours  the  premises  are  to  be  opened  on 
Sunday,  and  to  enact  that  they  shall  oe  closed 
during  the  whole  of  Sunday,  but  the  latter  part 
of  the  3rd  section  providing  that  the  Sanday  hoars 
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shall  govern  Christmas-day  and  Good  Friday 
remains  analtered,  and  the  appellant  committed 
an  ofiEenoe  against  the  Aot  in  opening  his  premises 
on  Christmas-day. 

CharUt,  Q.G.  in  reply  on  the  first  point  only. — 
This  convioiion  cannot  be  Bastained  nnder  the 
Act  of  1872.  Under  the  24th  and  49th  sections 
of  that  Aot  every  holder  of  a  six-day  licence  could 
open  hiR  premises  on  Christmas-day  and  Good 
Friday.  The  3rd  section  of  the  Act  of  1874  only 
applies  the  hours  of  Sunday  closing  mentioned  in 
that  section  to  Christmas-day  and  Good  Friday, 
and  there  is  nothing  in  it  to  compel  the  holder  of 
a  six-day  licence  to  close  during  the  whole  of 
Christmas-day  and  Gbod  Friday.  [He  was 
stopped  by  the  Court] 

Pollock,  B. — It  seems  to  me  that  this  conviction 
mast  be  quashed.  The  appellant  was  convicted 
nnder  the  hunday  Closing  (Wales)  Act  1881  (44  & 
45  Vict.  c.  51)  for  keeping  his  premises  open 
daring  Christmas-day  at  Swansea,  and  the 
question  is,  whether  the  conviction  is  to  be 
Bastained.  The  history  of  the  matter  may  be 
shortly  stated  in  this  way.  Before  the  Sunday 
Closing  (Wales)  Act  1881  the  law  of  England 
and  Wales  was  based  upon  the  Licensing  Acts  of 
1872  and  1874  (36  &  36  Vict,  a  94 ;  37  &  38  Vict. 
0. 49),  which  clearly  set  out  the  hours  during 
which  licensed  houses  might  be  opened,  and  during 
which  they  were  to  be  closed.  The  49th  section 
of  the  Act  of  1872  dealt  with  six-day  licences,  and 
provided  that  in  the  case  of  six-day  licences  the 
premises  were  to  be  closed  during  the  whole  of 
Saoday,  and  the  24th  section  dealt  with  the 
periods  of  time  during  which  premises  with 
lioences  other  than  six  day  licences  were  to  be 
dosed  on  Sunday.  By  the  3rd  section  of  the  Act 
of  1874  these  honrs  were  varied,  and  this  pro- 
vision was  added  :  "  Such  premises  shall  be  closed 
on  Christmas-day  and  Good  Friday  ...  as  if 
Christmas-day  and  Good  Friday  were  respectively 
Sunday."  That  meant  to  say  thrt  the  same  pro- 
vision as  was  enacted  to  apply  to  Sunday  should 
apply  to  Christmas-day  and  Good  Friday.  So  the 
law  stood  until  the  people  of  Wales  holding 
certain  views  stated  in  the  preamble  to  the 
Act  of  1881  got  that  Act  passed.  The  preamble 
recites  that  "Whareas  the  provisions  in  force 
against  the  sale  of  fermented  and  distilled  liquors 
daring  certain  honrs  of  Sunday  have  been  found 
to  be  attended  with  great  public  benefits,  and  it  is 
expedient,  and  the  people  of  Wales  are  desirous 
that  in  the  principality  of  Wales  those  protrisions 
he  extended  to  the  other  hours  of  Sunday ;  "  and 
then  the  first  section  enacts  that  "  In  the  prinoi- 

Sity  of  Wales  all  premises  in  which  intoxicating 
^Qors  are  sold  or  exposed  for  sale  by  retail  shall 
be  closed  during  the  whole  of  Sunday."  Now  the 
qnestion  is,  what  is  the  meaning  of  the  word 
'*  Sunday."  There  is  no  interpretation  clause  to 
show  that  Sunday  means  anything  more  than  is 
generally  expressed  by  that  word.  There  is 
nothing  to  say  that  the  Act  is  to  be  read  with 
the  Acts  of  1872  and  1874.  Therefore  the  word 
carries  with  it  no  unusual  meaning.  Nor  does  it 
appear  that  the  people  of  Wales  had  any  special 
views  with  regard  to  Christmas-day  and  Good 
Friday— in  fact,  as  a  matter  of  history,  we  know 
that  they  entertain  different  views  from  those 
entertained  by  the  people  of  England.  I  think, 
therefore,  that  Sunday  has  in  this  Act  the  meaning 


generally  assigned  to  it,  and  that  the  object  of  the 
Act  was  to  cause  all  licensed  premises  in  Wales  to 
be  closed  on  Sunday  and  nothing  further.  Then 
it  is  said  that  the  2nd  section  of  the  Act  makes  a 
difference,  but  that  section  has  no  force  in  restrict- 
ing the  opening  of  licensed  premises.  It  simply 
means  that  when  premises  are  closed  under  this 
statute  on  Sunday  the  provisions  of  the  Licensing 
Acts  1872-1874  shall  apply  to  them.  I  think 
therefore  that  the  conviction  must  be  quashed. 

North,  J. — I  agree.  As  regards  the  Act  of 
1881,  under  which  the  information  is  laid,  I  think 
that  the  case  is  clear  on  the  words  of  the  statute 
without  giving  too  much  weight  to  the  words  of 
the  preamble.  Before  the  Act  there  were  certain 
hours  on  Sunday  during  which  houses  might  be 
opened.  The  Ist  section  says  that,  instead  of  beine 
allowed  to  open  as  before,  th^  shall  be  dosed 
during  the  whole  of  Sunday.  That  is  to  say,  the 
previous  limited  hours  are  taken  away  on  Sunday, 
and  on  Sunday  alone.  Then  the  2nd  section  says 
that  the  Licensing  Acts  1872-1874  are  toapplv 
"  in  the  case  of  premises  closed  under  this  Act. 
Now  what  are  the  "  premises  closed  under  this 
Act?  "  All  that  is  done  by  it  is  to  take  away  the 
limited  hours  previously  allowed  on  Sunday. 
There  is  no  reference  to  anything  else,  and  I  see 
nothing  to  lead  me  to  suppose  that  the  word 
"  Sunday  "  means  anything  except  the  first  day  of 
the  week.  But  it  has  been  ingeniously  argued  with 
rospect  to  the  six-day  licences  granted  under  the 
49th  section  of  the  Aot  of  1872,  that  the  provisions 
of  the  3rd  section  of  the  Act  of  1874  (substituted 
for  the  repealed  24th  section  of  the  Aot  of  1872) 
apply  as  if  the  words  "  all  premises  in  respect  of 
which  six-day  licences  are  granted  shall  be  closed 
during  the  whole  of  Sunday,"  were  to  be  found 
there  m  addition  to  the  general  provisions  for  the 
dosing  of  licensed  premises  whioh  are  found 
there,  and  then  relianoe  is  placed  on  the  words 
at  the  end  of  the  section  providing  that  premises 
are  to  be  closed  on  Christmas-day  and  Good 
Friday,  as  if  Christmas-day  and  Good  Friday  were 
respectively  Sunday.  I  read  these  words  as 
simply  having  the  effect  of  altering  the  hours  of 
closing  on  Christmas-day  and  Good  Friday,  and 
not  as  meaning  that  the  same  law  is  always  to  be 
applied  to  Christmas-day  and  Good  Friday  as  to 
Sunday,  and,  as  I  do  not  think  that  the  Aot  o£ 
1881  afieots  the  hours  of  closing  on  Christmas* 
day  and  Good  Friday.  I  agree,  therefore,  that  this 
oonvietion  must  be  quashed. 

Solicitors  for  the  appellant,  Smith  and 
Lawrence, 

Solicitor  for  the  respondent,  John  Thomas, 
Swansea. 


Friday,  March  16, 1883. 

(Before  PoliiOCK,  B.  and  North,  J.) 

Beg.  on  the  prosecution  of  The  Guarduns  of  the 
Gabstano  Union  v.  The  Guardians  op  the 
Preston  Union,  (a) 

Poor  law— Pauper  hinaiic — Married  woman — 
Removal  to  husband* a  settlement — Consent  of 
husband —  Wife  certified  to  be  a  proper  person  to 
be  kept  in  a  workhouse — 25  ^  26  Vict,  c.  111, 
0.20. 

/.  B,  resided  with  his  wife  in  the  Garstang  Union, 
(a)  Reported  by  H.  D.  Bonsby,  Esq.,  Barrteter-at-Law. 
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hut  had  not  acquired  a  settlement  there,  and  it 
was  admitted  that  the  last  legal  settlement  of 
husband  and  wife  was  in  the  Preston  Union,  In 
1881  the  wife  became  of  unsound  mind  and 
chargeable  to  the  parish,  and  the  medical  ofjicers 
of  the  union  certified  under  25  ^  26  Vict,  c.  111, 
8,  20,  that  she,  being  a  'pauper  lunatic,  was  a 
proper  person  to  be  kept  in  a  worlchouse. 

On  the  4ith  Aug,  1881  an  order  was  made  by  two 
justices  for  the  removal  of  the  woman  to  the 
Preston  Union,  and  the  htuband  consented  to 
the  order  of  removal. 

The  Court  of  Quarter  Sessions  quashed  the  order 
of  removal  on  the  ground  that  the  wife  could 
not  be  separated  from  her  husband,  and  thai  she, 
as  a  married  woman,  was  irremovable  without 
her  husband. 

Meld,  that  the  decision  of  the  Court  of  Quarter 
Sessions  was  wrong,  and  that  the  order  of  removal 
must  be  upheld. 

Bulb  csdling  on  the  Guardians  of  the  Preston 
Union  to  show  caase  why  an  order  of  sessions 
should  not  be  quashed. 

At  the  Court  of  Quarter  Sessions  in  and  for  the 
county  of  Lancaster,  holden  at  Preston,  in  the  said 
county,  on  the  5th  Jan.  1882  an  order  of 
removal  directing  that  Margaret  Billington,  a 
pauper,  the  wife  of  James  Billington,  should  be 
removed  from  the  Garstang  to  the  Preaton  Union 
was  quashed  subject  to  the  opinion  of  the  Court 
upon  the  following  case : 

Case. 

1.  From  Aug.  1880  to  July  7  1881,  the 
said  Margaret  Billington  resided  with  her 
husband,  James  Billington,  in  his  house  at  Myers- 
cough,  in  the  Garstang  Poor  Law  Union,  and 
neither  husband  nor  wife  during  such  time  were 
ever  at  anytime  chargeable  to,  or  received  relief 
from,  any  parish  or  union. 

2.  The  legal  settlement  of  the  said  James 
Billington  and  of  his  said  wife,  the  said  Margaret, 
in  his  riffht,  is  admitted  to  have  been,  on  the  said 
7th  July  1881  and  the  4th  August  1881,  in  the 
Preston  Poor  Law  Union. 

3.  A  certificate  bearing  date  the  11th  July 
1881,  and  in  the  following  terms,  was  signed 
by  the  medical  officer  of  health  for  the  Garstang 
Union  : 

Lunatics  in  Workhouses. — Certificate  to  be  given 
to  the  medioal  officer  of  the  workhouse  under  section 
20  of  the  25  &  26  Vict.  c.  111. 

I,  William  Chapman,  the  medioal  officer  of  the 
Oarstang  Union  Workhonse,  do  heiebj  certify,  pnrsaant 
to  the  provisions  of  the  25  &  26  Vict.  o.  Ill,  s.  20,  that 
in  my  opinion,  Margaret  Billington,  aged  forty-six  years, 
a  panpor  lanatio,  is  a  proper  person  to  be  kept  in  a  work- 
house, and  that  the  accommodation  of  the  Garstang 
Union  workhonse  is  sufficient  for  her  reception. 

4.  (Not  material). 

5.  On  the  4th  of  Aug.  1881  two  of  Her 
Majesty's  justices  of  the  peace  for  the  said  county 
of  Lancaster  made  an  order  for  the  removal  of  the 
€aid  Margaret  alone,  from  the  said  Garstang  Union 
to  the  said  Preston  Union.  The  said  order  was, 
omitting  formal  parts,  as  follows : 

Whereas,  complaint  hath  been  made  nnto  ns,  two  of 
Her  Majesty's  jnstices  of  the  peace  in  and  for  the  said 
conniy,  by  the  gnardians  of  the  poor  of  the  said  Garstang 
Poor  Law  Union,  that  Margaret  Billington  (hereinafter 
called  the  panper)  has  come  to  inhabit,  and  is  now  in- 
habiting, in  the  township  of  Bamacre-with-Bond,  in  the 
•county  of  Lancaster  (the  same  being  one  of  the  town- 
ships comprised  in  the  said  (jfarstang  Union)  not  having 


gained  a  legal  settlement  there,  nor  in  any  other  town- 
ship in  the  said  union,  nor  having  produced  any  oertifi- 
oate  aclmowledging  her  to  be  settled  elsewhere,  and  that 
she  is  now  aotnially  chargeable  to  the  common  fund  ol 
the  said  union,  in  respect  of  relief  made  necessary  by 
sickness  and  unsoundness  of  mind,  being  such  as  will  pro- 
duce permanent  disability,  and  that  the  township  of 
Woodplumpton,  in  the  Union  of  Preston  (being  one  of 
the  townships  comprised  in  the  said  Preston  Poor  Law 
Union)  is  the  place  of  her  last  legal  settlement. 

We,  the  said  justices,  upon  due  proof  thereof,  do  ad- 
judge the  same  to  be  true,  and  that  the  place  of  the  last 
le^  settlement  of  the  said  pauper  is  in  the  said  town- 
ship of  Woodplumpton,  in  the  said  union  of  Preston,  and 
we,  the  said  jnstices,  do  hereby  further  state,  that  we 
are  satisfied,  by  the  evidence  aforesaid,  that  the  said 
sickness  and  unsoundness  of  mind  of  the  said  Margiurai 
Billington  will  produce  permanent  disabilily  in  the  said 
pauper,  Margaret  Billington.  These  are,  therefore,  to 
order — (then  followed  the  order  that  the  panper  be  re- 
moved to  the  Preston  Union). 

6.  The  said  James  Billington  consented  to  such 
removal.  The  said  pauper  did  not  give,  nor  was 
she  mentally  competent  to  give,  her  consent. 

7.  The  said  James  Billington  at  the  time  of 
such  order,  and  thence  hitherto,  has  continued  to 
reside,  and  still  resides,  at  his  said  house  within 
the  Garstang  Union,  and  carries  on  his  employ* 
ment  as  theretofore,  and  maintains  himself  out  of 
his  own  funds. 

8.  The  gnardians  of  the  Preston  Union  duly 

Erosecuted  an  appeal  to  the  Quarter  Sessions  at 
lancaster,  holden  at  Preston  on  the  5th  day  of 
January  1882,  and  the  said  sessions,  upon  the 
hearing  of  such  appeal,  decided  in  favour  of  the 
appellants  on  the  ground  that  the  said  wife  could 
not  be  thus  separated  from  her  said  husband,  and 
that  she  as  a  married  woman  was,  under  the 
circumstances,  irremovable  alone  without  her 
husband.  The  grounds  of  appeal  are  attached  to, 
and  are  to  be  taken  as  part  of  this  special  case. 

The  question  for  the  opinion  of  the  coart,  is 
whether  upon  the  facts  as  above  stated,  and  as  in 
evidence  before  the  quarter  sessions,  the  order  of 
removal  appealed  against  is  good  in  law. 

Addison,  Q.G.  (Leresche  with  him)  for  the 
appellants. — The  consent  of  the  husband  to  the 
removal  of  the  wife  is  not  enough,  and  even  if  both 
husband  and  wife  consent  the  justices  have  no 
power  to  make  an  order  which  will  separate  them* 
A  long  series  of  authorities  support  this  pro- 
position. In  Bex  V.  The  Inhabitants  of  Iron<iclon 
(Burr.  S.  G.  153)  an  order  removing  the  wife  and 
children  was  upheld,  but  it  was  not  shown  that 
the  husband  was  not  residing  at  the  place  to 
which  they  were  removed,  and  the  Gourt  assnmed 
that  he  was.  In  Bex  v.  Inhahiiants  of  Cuckfidd 
(Burr.  S.  G.  291)  it  was  held  that  a  wife  could  not 
be  separated  from  her  husband.  These  au- 
thorities are  based  upon  the  ground  that  it  is 
against  public  policy  to  separate  husband  and  wife. 
Bex  V.  The  Inhabitants  of  Eltham  (5  East,  113) 
will  be  relied  on  as  an  authority  that  the  consent 
of  the  husband  is  sufficient,  but  that  case  was 
doubted  in  Bex  v.  Inhabitants  of  Leeds  (4  B.  A 
Aid.  503).  Best,  J.  says :  "  If  the  point  decided  in 
Bex  V.  JEltham  were  to  occur  again,  I  think  it 
would,  perhaps,  be  worth  considering  whether  that 
decision  could  be  supported."  In  the  same  case. 
Bay  ley,  J.  says :  '*  It  is  against  public  policy  and 
good  morals  to  permit  the  separation  of  husband 
and  wife,  even  with  their  consent."  In  another 
case  of  Bex  v.  The  Inhabitants  of  Leeds  (13 
L.  J.  107,  M.  C),  it  was  held  that  where  ha«lMUid 
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and  wife  are  living  together  and  become  charge- 
able, and  no  settlement  of  the  hnsband  can  be 
ascertained,  the  wife  cannot  be  removed  to  the 
place  of  her  maiden  settlement,  the  has  band  alone 
consenting  to  the  separation.  No  case  can  be 
cited  to  snpport  the  proposition  that  the  hnsband 
and  wife  can  be  separated.    He  also  cited 

Sex  V.  CarleUm,  Burr.  S.  C.  813  ; 

Reg.  Y.  The  InkahitanU  of  Stogumber,  9  Ad.  &  El. 

622; 
Reg.  ▼.  The  Inhaibitants  of  8t.  Mary,  Beverley,  1 

B.  &  Ad.  201  ; 
Beg,  7.  The  GtLardians  of  Bridgnorth,  47  L.  T.  Bep. 

N.S.  301;  9  Q.  B.  Div.  766. 

Charles,  Q.C.  {Leese  with  him)  for  the  re- 
spondents.— The  removal  in  this  case  was  to  the 
husband's  settlement,  bat  in  the  oases  cited, 
except  Beg.  v.  The  InhahUants  of  Stogumher,  it 
was  to  a  different  settlement.  If  the  hasband 
had  t-aken  his  wife  to  the  Preston  Union  they 
oonld  not  have  refased  to  take  her  in.  Rex  v. 
The  Inhahiiante  of  Eltham  has  never  been  over- 
raled,  and  that  is  a  distinct  aathority  to  show 
that  a  woman  may  be  removed  to  her  place  of 
settlement  with  the  consent  of  her  hasband  and 
herself.  Eeg.  v.  The  InhabUawts  of  Siogumher 
is  also  an  aathority  to  show  that  the  consent  of 
the  hasband  is  saffioient.  In  the  report  of  that 
case  in  Perry  and  Davidson's  B.eports,  vol.  1, 
p.  409,  Lord  Denman,  G.  J.,  says :  "  No  consent 
on  the  part  of  the  hasband,  nor  anything  eqaiva- 
lent  to  it,  appears  on  the  face  of  the  case."  It  is 
found  on  the  face  of  the  order  which  is  brought  up 
to  be  qaashed  that  this  woman  was  permanently 
insane  and  disabled,  and  is  therefore  unable  to  give 
her  consent  to  the  removal.  Under  these  circum- 
stances the  consent  of  the  hasband  was  sufficient. 

PoLLOciL,  B. — This  is  an  appeal  from  an  order  of 
sessions  quashing  an  order  of  removal  made  by 
JQstioes,  whereby  a  married  woman  was  removed 
to  her  hasband's  settlement,  and  the  question  is 
whether  that  order  is  good  in  law  or  not.  It 
seems  to  me  unneoessary  to  discuss  the  earlier 
cases  brought  to  our  attention  by  Mr.  Addison, 
and  reported  in  Burrow's  Reports.  Two  prin- 
ciples have  guided  the  courts  in  cases  of  this  kind ; 
one  is  the  question  of  public  policy  in  separating 
hnsband  and  wife,  and  the  other  raises  the 
question  whether,  when  they  are  separated,  the 
wife  should  be  sent  to  her  home  settlement,  or 
to  her  husband's  settlement.  In  the  case  of  Rex 
V.  The  InhabUante  of  Eltham  (5  East,  113)  it  is 
quite  clear  that  Lord  Ellenborough  thought  that 
where  both  the  hasband  and  wife  consented,  the 
wife  could  be  sent  to  her  last  legal  settlement ; 
but  in  this  case  it  is  not  necessary  to  go  so  far  as 
that,  because  the  order  was  to  send  the  wife  to 
the  husband's  settlement  with  his  consent.  I 
SjH'ee  with  what  was  said  by  Field,  J.  in  Reg. 
V.  The  Quardiane  of  Bridgnorth  (uhi  eup.)  It 
was  said  that  in  all  the  cases  the  policy  seems 
to  be  that  it  is  undesirable  to  separate  husband 
and  wife,  and  this  seems  to  me  the  most  im- 
portant point  in  the  case.  The  circumstances  of 
this  case  are  somewhat,  but  not  entirely,  novel. 
In  Reg.  v.  The  Inhabitants  of  Stogumber  {ubi  sup.) 
the  question  was  raised  whether  a  woman  could 
be  removed  from  the  parish  where  she  had  resided 
with  ber  husband  to  her  husband's  settlement,  the 
hnsband  being  in  a  gaol  in  the  parish  where  they 
had  resided,  and  his  wife  being  allowed  to  visit 
him.    In  the  report  of  the  case  in  Perry  and  I 


Davidson's  Reports,  vol.  1,  p.  409,  Lord  Denman, 
C.  J.  appears  to  have  said  this :   '*  It  is  clear  in 
this  case  that  the  parties  were  residing  in  the 
same  parish,    and    there    might    have    been  a 
consortium  between  them  which  it  is  the  policy  of 
the  law  not  to  interrupt.     Nn  consent  on  the  part 
of  the   hasband,  nor  anything  equivalent  to  it» 
appears  on  the  £aoe  of  the  case."     How  far  that 
had  any  effect  on  the  decision  of  the  court  it  seems 
unnecessary  to  consider,  for  it  appears  from  the 
argument  that  it  was  assumed  tnat  a  consortium 
might    exist    between    the    hasband    and    wife. 
NowadavB  there  oould  be  no  consortium  where 
the  hasband  was  nndergoing  a  sentence  of  penal 
servitude  for   life.     In  July  1881  the  wife  was 
taken  to   the  Ghirstang  workhouse,  and    on  the 
11th   July  the  medical  officer  gave  a  oertificate 
nnder  25  &  26  Vict.  c.  Ill,  s.  20,  that  the  lunatio 
was  a  proper  person  to  be  kept  in  a  workhouse. 
The  words  of  that  section  are  '*  No  person  shall  be 
detained  in  any  workhouse,  being  a  lunatic,  or 
alleged  lunatic,    beyond    the  period  of  fourteen 
days,  unless  in  the  opinion,  given  in  writing,  of 
the  medical  officer  of  the  union  or  parish  to  which 
the  workhouse  belongs,  such  person  is  a  proper 
person  to  be  kept  in  a  workhouse,  nor  unless  the 
accommodation  in  the  workhouse  is  sufficient  for 
his  reception  ;  and  any  person  detained  in  a  work* 
house  in  contravention  of  this  section,  shall  be 
deemed  to  be  a  proper  person  to  be  sent  to  an 
asylum  within  the  meaning  of  section  sixty- seven 
of  the  Lonacy  Act,  chapter  ninety-seven ;  and  in 
ihe  event  of  any  person  being  detained  in  a  work- 
house in  contravention  of  this  section  the  medical 
officer  shall   for  all  the  purposes  of  the  Lunacy 
Act,  chapter  ninety-seven,  be  deemed   to   have 
knowledge  that  a   pauper    resident  within    his 
district  is  a  lunatic,  and  a  proper  person  to  be 
sent  to  an  asylum ;  and  it  shall  be  his  duty  to  act 
accordingly,  and  further  to  sign  such  certificate 
as  is  contained  in  schedule  F,  with  a  view  to  more 
certainly  securing  the  reception  into  an  asylum  of 
such   pauper  lunatic  as  aforesaid."     Now,  that 
was  acted  upon  in  the  present  case,  and  it  was 
found  that  this  woman  was  permanently  disabled, 
and  she  was  thereupon  removed  by  the  order  of 
two  justices.    Whether  that  order  was  right  is 
the  question  we  have  to  decide.    If  it  is  said  that 
the  husband  has  not  consented,  the  answer  is  that 
he  has  consented ;  and  if  it  be  said  that  the  wife 
did  not  consent,  the  answer  is  that  she  could  not. 
Therefore,  the  authorities  on  thac  point  are  not 
applicable    to    this    case.      Under    sect.    20    of 
25  &  26  Yiot.  c.  Ill,  it  is  necessary  that  the  wife 
should  be  removed,  and  upon  all  grounds  I  am  of 
opinion    that    the    judgment    of    the    Court   of 
Quarter  Sessions  is  wrong,  and  that  the  order  of 
the  magistrates  must  be  upheld. 

North,  J. — I  agree.  Mr.  Addison  has  cited 
several  old  cases,  and  we  are  much  obliged  to  him 
for  bringing  them  to  our  attention,  but  I  do  not 
think  they  give  ns  much  assistance  in  deciding 
the  point  raised  in  this  case.  The  question  is 
really  reduced  to  this,  namely,  where  the  wife 
should  be  removed  when  it  is  necessary  that  she 
should  live  separate  from  her  husband.  I  think 
she  was  rightly  removed  to  her  husband's  place  of 
settlement.  Supposing  the  consortitim  were  put 
an  end  to  by  the  death  of  the  hasband,  there  can 
be  no  doubt  that  the  wife  could  be  sent  to  the 
husband's  settlement,  namely  to  the  Preston 
Union.    I  am,  therefore,  of  opinion  that  the  order 
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of  Quarter  Sessions  was  wrong,  and  the  order  of 
removal  was  right. 

Solicitor  for  the  prosecution,  Olarks^  Preston. 
Solicitors  for  the  defendants,  Buc^,  DickaonSt 
and  Oockshoit, 


ApHl  95  and  26, 1883. 

(Before  Field  and  Matexw,  JJ.) 

Beg.  V,  The  Overseers  of  the  Parish  of 

Tonbridge.  (a) 

Burial  hoard— Poor  rate—lS  &•  19  Vust.  c,  128, 

a.  12. 

By  the  I2th  section  of  18  ^  19  Viot.  c.  128,  ilie 
vestry  or  meeting  in  the  nature  of  a  vestry  of  any 
parish,  township,  or  other  district  not  separately 
maintaining  its  own  poor,  which  has  heretofore 
had  a  separate  burial  ground,  may  appoint  a 
hurial  board,  and  from  time  to  time  supply 
vacancies  therein,  and  may  exercise  the  same 
powers  of  authorisaiion,  approval,  and  sanction 
tn  relation  to  such  burial  hoa/rd,  and  such  other 
powers  as  are  vested  in  the  vestry  of  a  parish 
separately  maintaining  its  oton  poor. 

Held,  that  this  section  does  not  apply  to  a  district 
having  a  separate  burial  ground,  but  not  sepa- 
rately maintaining  its  own  poor,  which  is  part  of 
a  distHct  already  having  a  legally  constituted 
hurial  board. 

This  was  a  special  case,  stated  pursuant  to  an 
^  order  of  coort  dated  the  24th  Jane  1882,  being,  so 
£Eur  as  material,  as  follows  : — 

1.  The  parish  of  Tonbridge  is  a  parish  main- 
taining its  own  poor,  and  is  constituted  and  made 
up  of  the  following  six  or  more  ecclesiastical 
districts,  Tonbridge,  Tonbridge  Wells,  Saint 
Peter's,  Southborough ;  Saint  Thomas's,  South- 
borough;  Saint  Stephen's,  and  Hildenborough, 
none  of  which  districts  has  ever  separately  main- 
tained its  own  poor,  all  of  the  said  districts  con- 
tributing to  a  common  rate  levied  for  the  relief  of 
the  poor  by  the  parish  overseers  throughout  the 
entire  parish. 

2.  In  the  year  1881  a  district  was,  under  1  &  2 
Will.  4,  c.  38,  and  other  statutes,  assigned 
to  the  new  church  of  Saint  Peter,  then  lately 
built  upon  land  provided  by  the  lord  of  the 
manor  of  Southborough  by  deed  of  gifb,  and  the 
said  church  with  a  burial  ground  for  the  said  dis- 
trict was  duly  consecrated,  and  in  the  year  1866 
the  said  burial  eround  was  enlarged  by  a  further 
grant  of  land  from  the  lord  of  the  said  manor, 
and  the  expense  of  laving  out  the  said  land  as  a 
burial  ground  was  defrayed  by  a  voluntary  rate 
levied  upon  all  the  inhabitants  of  the  said  dis- 
trict. 

3.  In  the  year  1871  a  district  was  assigned 
under  59  Geo.  3,  c.  134  and  other  statutes  to  a 
new  church  of  Saint  Thomas  within  the  limits  of 
the  aforesaid  district  of  Saint  Peter. 

4.  The  burial  ground  aforesaid  has  always  been 
the  separate  burial  ground  of  the  said  original 
district  of  Saint  Peter,  and  has  been  used  exclu- 
sively by  the  inhabitants  thereof,  and  since  the 
said  district  of  Saint  Thomas  has  been  formed  out 
of  the  said  district  of  Saint  Peter  the  two  districts 
have  had  the  said  burial  ground  exclusively  for 
their  joint  use. 

5.  Since  the  formation  of  the  said  district  of 

fa)  Reported  by  J.  Smtth.  Esq.}  Barrlster-atrLaw 


Saint  Thomas  the  inhabitants  of  the  two  distriots 
of  Saint  Peter  and  Saint  Thomas  have  been 
accustomed  to  meet  in  meetings  in  the  nature  of  a 
vestry,  for  purposes  common  to  them  both,  sach 
meetings  being  summoned  by  the  churchwardens 
of  the  dibtrict  of  Saint  Peter. 

6.  In  the  year  1855,  subsequently  to  the  passing 
of  18  &  19  Vict.  c.  128,  sects.  11  and  12,  herein- 
after set  out,  a  meeting  of  the  inhabitants  of  the 
parish  of  Tonbridge  was  held  in  pursuance  of 
notice,  copies  of  which  had  been  affixed  to  the 
doors  of  all  the  churches  in  the  parish,  indading 
those  at  Southborough,  but  excepting  those 
within  the  ecclesiastical  district  of  Tonbridge 
Wells,  and  at  this  meeting  resolutions  were  duly 
passed  for  the  formation  of  a  burial  board  tor  such 
part  of  the  parish  of  Tonbridge  as  was  not 
included  in  the  Tonbridge  Wells  eoclosiastical 
district.  The  inhabitants  of  the  Southborough 
districts  as  a  body  were  opposed  to  the  said 
resolutions. 

7.  The  burial  board  constituted  in  accordance 
with  resolutions  passed  at  the  said  meeting 
acquired  a  site  about  the  centre  of  the  parish 
of  Tonbridge,  but  at  the  end  of  the  town  farthest 
from  Southborough,  and  established  a  cemdtery 
thereon,  being  about  three  and  a  quarter  miles 
distant  from  the  said  church  of  Saint  Peter,  and 
the  inhabitants  of  Southborough  were  rated  for 
the  expenses  incidental  to  the  establishment  of 
the  said  cemetery,  and  have  ever  since  been  rated 
for  the  expenses  incidental  to  the  maintenance 
thereof,  although  in  fact  the  inhabitants  of  South- 
borough have  continued  to  use  the  Saint  Peter's 
burial  ground. 

8.  In  the  year  1858  the  legality  of  the  constitu- 
tion of  the  said  Tonbridge  Burial  Board  was  called 
in  question,  but  it  was  decided  by  the  Court  of 
Queen's  Bench  in  the  case  of  Viner  v.  The  Ton' 
bridge  Overseers  (2  El.  &  El.  9 ;  28  L.  J.  M.  G.  251, 
Q.  IB.)  that  the  said  burial  board  was  legally  con- 
stituted. 

9.  In  the  year  1878  the  said  burial  board  of 
Tonbridge  found  it  necessary  to  enlarge  the  said 
cemetery,  and  for  this  purpose  a  meeting  of  the 
inhabitants  of  the  parish  of  Tonbridge  was  held 
in  pursuance  of  notice,  copies  of  which  had  been 
affixed  to  the  doors  of  all  the  churches  io  the 
parish  including  those  in  Southborough,  bat 
excepting  those  within  the  ecclesiastical  district 
of  Tonbridge  Wells,  and  resolutions  were  duly 
passed  at  the  said  meeting,  empowering  the 
said  burial  board  to  enlarge  the  said  ceme- 
tery, and  to  raise  a  sum  of  money  sufficient 
for  that  purpose  upon  the  security  of  the  fntore 
poor  rates  of  such  portion  of  the  parish  as  was  not 
included  in  the  ecclesiastical  district  of  Tonbridge 
Wells.  The  inhabitants  of  the  Southborough 
district  as  a  body  were  opposed  to  Uie  said  reso- 
lutions. 

10.  Subseouently  to  this  it  was  found  necessary 
by  the  inhabitants  of  the  districts  of  Saint  Peter 
and  Saint  Thomas  that  the  burial  ground  at 
Southborough  aforesaid,  jointly  used  by  them, 
should  be  enlarged,  and  accordingly  the  charch- 
wardens  of  Saint  Peter's  district  summoned  a 
meeting  in  the  nature  of  a  vestry  for  the  3rd  Feb. 
1879  by  notices  signed  by  them  and  affixed  to  the 
doors  of  all  the  churches  and  chapels  in  the 
districts  of  Saint  Peter  and  Saint  Thomas.  The 
inhabitants  of  the  other  districts  included  in  the 
jurisdiction  of  the  Tonbridge  Burial  Board  were 
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not  in  any  way  consulted  in  the  matter,  nor  was 
any  notice  of  the  said  meeting  or  of  the  purposes 
thereof  given  to  any  of  the  parishioners  residing 
ontside  the  limits  of  Sonthborough. 

11.  The  said  meeting  consisted  exclasively  of 
ratepayers  from  the  two  districts  of  Saint  Peter 
and  Saint  Thomas,  who  thereupon  appointed  a 
burial  board  for  the  said  two  districts,  and 
vacancies  therein  have  since  from  time  to  time 
been  filled  np  at  similar  meetings. 

12.  In  Sept.  1881  the  burial  board  thus  ap- 
pointed for  Sonthborough  having  incurred 
expenses  to  the  amount  of  292L  10^.  in  the  en- 
largement of  their  said  burial  ground,  and  other- 
wise in  reference  thereto,  issued  their  certificate 
to  the  overseers  of  the  parish  of  Tonbridge  for 
payment  of  the  said  sum. 

13.  The  said  overseers  decline  to  act  upon  the 
said  certificate,  or  to  pay  the  said  sum  or  any  part 
thereof  to  the  said  burial  board,  on  the  ground 
that  the  said  burial  board  has  not  been,  and  cannot 
be,  legally  constituted. 

1^.  The  said  burial  board  contend  that  they 
have  been  legally  constituted  under  18  &  19  Yict. 
c.  128,  B8. 11  and  12,  which  are  in  the  following 
terms: 

11.  Where  a  parish  or  plaoe  has  been  nnited  with  any 
other  parish  or  plaoe,  ponahes  or  places,  for  all  or  any 
eocloBiastioal  purposes,  or  where  two  or  more  parishes  or 
places  hare  heretofore  had  a  charoh  or  a  bnnal  ground 
ior  their  joint  nse,  or  where  the  inhabitants  of  several 
pariahes  or  places  have  been  aoonstomed  to  meet  in  one 
veetry  for  porposee  common  to  such  several  parishes  or 
places,  it  shall  oe  lawful  for  the  vestrv,  or  an j  meeting  in 
the  nature  of  a  vestry  of  snoh  several  parishes  or  places 
m  any  of  the  oases  aforesaid,  and  whethor  any  one  or 
more  of  snoh  parishes  or  places  do  or  do  not  separately 
maintaJTi  its  own  poor,  to  appoint  a  bnrial  hoard,  and 
from  time  to  time  to  snpplj  vacancies  therein,  and  to 
exeroiBe  the  same  powers  of  authorisation,  approral,  and 
sanction  in  relation  to  snch  burial  board,  and  snch  other 

Swers  as  under  the  said  Acts  and  this  Act  are  vested  in 
»  vestry  of  a  parish  or  plaoe  separately  maintaining  its 
own  poar ;  and  the  bnrial  board  so  appointed  shall  have 
all  the  powers  for  providing  a  bunal  ground  for  the 
common  use  of  such  several  parishes  or  places,  and  for 
facilitating  interments  and  otherwise  as  if  suon  several 
parishes  or  places  had  been  a  parish  separately  main- 
'tslning  its  own  poor,  and  the  expenses  of  the  burial 
board  appointed  under  this  provision  shall  be  borne  b^ 
the  seVenl  parishM  or  places  for  which  such  board  is 
appointed,  and  shall  be  apportioned  among  them  bj  such 
burial  boafd  in  proportion  to  the  value  of  the  property  in 
snch  several  panshes  or  places  as  rated  to  the  relief  of 
the  poor,  and  the  sums  required  by  the  burial  board  in 
respect  of  the  portion  of  such  expenses  to  be  borne  by 
any  snoh  parish  or  plaoe  shall  be  paid  out  of  the  rates 
for  the  reUef  of  the  poor  in  such  parish  or  plaoe  in  like 
manner  as  if  such  burial  board  had  been  appointed  for 
snch  parish  or  place  alone. 

12.  The  veet^  or  meeting  in  the  nature  of  a  vestry  of 
any  parish,  township,  or  other  district  not  separately 
maintaining  its  own  poor  which  has  heretofore  had  a 
separate  burial  ground  may  appoint  a  burial  board  and 
from  time  to  time  supply  vacancies  therein,  and  may 
exercise  the  same  powers  of  authorisation,  approval,  and 
sanction  in  relation  to  such  burial  board,  and  such  other 
powers  as  under  the  said  Acts  and  this  Act  are  vested  in  the 
vestry  of  a  parish  separately  maintaining  its  own  poor, 
and  uie  burial  board  so  appointed  shaJl  have  all  the 
powers  for  providing  a  bnrial  ground  and  otherwise  as  if 
such  parish,  township,  or  other  district  had  been  a  parish 
separately  maintaining  its  own  poor. 

15.  On  the  24th  June  1882  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice,  upon  the 
application  of  the  Southborongh  £urial  Board, 
made  an  order  that  a  writ  of  mandamus  should 
issue,  directed  to  the  overseers  of  the  parish  of 
Tonbridge,  in  the  county  of  Kent,  commanding 
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them  to  put  in  force  the  powers  of  the  Burials 
Acts  (15  &  16  Vict.  c.  85;  16  &  17  Vict.  c.  134; 
18  &  19  Vict.  c.  128;  20  &  21  Vict.  o.  81, 
especially  of  sect.  13  of  18  &  19  Vict.  c.  128),  and 
to  levy  and  pay  to  the  said  Samuel  Warburton, 
clerk  to  the  bnrial  board  of  Sonthborough,  in  the 
said  parish,  the  sum  of  292Z.  10«-,  being  expenses  of 
the  said  board,  according  to  the  tenor  of  a  certifi* 
cato  dated  the  24th  April  1882,  under  the 
common  seal  of  the  said  board,  and  signed  by  two 
members  and  the  secretary  thereof,  and  further  by 
consent  of  counsel  on  both  sides  that  no  objec- 
tion should  be  taken  to  the  form  of  the  said  writ, 
and  that  a  special  case  should  be  stated  without 
pleading,  such  case  to  be  settled  in  case  of 
difference  by  an  arbitrator. 

16.  The  question  for  the  court  is,  whether  upon 
the  facts  hereinbefore  stated,  the  inhabitants  of 
Sonthborough  had  or  have  any  power  under  the 
sections  hereinbefore  set  forth  to  constitute  a 
separate  burial  board  for  the  district  of  St. 
Thomas  and  St.  Peter. 

Meadows  White,  Q.O.  (with  him  Archibald)  for 
the  applicants. 

Lumley  Smiih,  Q.G.  (with  him  Oandy)  for  the 
defendants. 

The  arguments  sufficiently  appear  in  the  judg- 
ment. 

Our.  adv.  vuU. 

April  26. — ^FiELD,  J. — This  is  a  case  in  which  it 
is  the  duty  of  the  court  to  construe  several  statutes 
passed  at  different  times,  and  as  the  subject- 
matter  also  is  of  a  complicated  character,  dealing 
as  it  does  with  ecolesiastical  districts  and  parishes, 
it  is  extremely  difficult  to  arrive  at  the  precise 
meaning  of  the  Legislature.  The  facts,  however, 
out  of  which  this  question  arises  are  not  very 
complicated.  The  old  parish  of  Tonbridge,  which 
maintained  its  own  poor,  had  six  divisions  or 
districts  which  had  not  orisinally  any  ecclesias- 
tical or  any  secular  or  parochial  organisation. 
There  was  ambng  these  six  districts  first  of  all 
the  commercial  and  industrial  town  of  Tonbridge 
itself,  and  next  in  importance  the  town  of  Ton- 
bridge  Wells,  and  between  them  was  the  district  of 
Southborough.  The  town  of  Tonbridge  Wells  very 
early  became  an  ecclesiastical  district,  and  acquired, 
as  it  had  a  perfect  right  to  do  under  the  Acts  of 
Parliament  I  just  now  mentioned,  a  separate  burial 
ground.  In  the  year  1831  a  new  district  came 
into  existence,  known  as  Southborough,  and  at 
that  time  it  was  made  into  one  ecclesiastical 
district  only,  which  was  put  into  the  same  position 
as  Tonbridge  Wells,  having  its  church  St.  Peter*8, 
and  its  separate  burial  ground.  This  was  the 
state  of  affairs  in  the  parish  of  Tonbridge  in 
1853  when  the  first  legislation  upon  this  matter 
took  place  (16  &  17  Vict.  c.  134),  enabling  certain 
parishes  to  appoint  burial  boards.  This  legisla- 
tion arose  in  this  way :  In  the  metropolis  a  great 
many  burial  grounds  were  overcharged,  and  had 
become  a  scandal,  and,  power  being  given  to  the 
Secretary  of  State  to  close  them,  it  became 
necessary  to  provide  space  for  the  interment  of 
those  who  had  formerly  the  right  to  be  buried  in 
these  grounds,  and  for  that  purpose,  in  1852,  an 
Act  was  passed  which  applied  solely  to  the 
metropolis  (15  &  16  Vict,  a  85),  and  then  in  1853 
some  of  its  provisions  were,  by  16  &  17  Vict.  c. 
134,  applied  to  parishes  outside  the  metropolip, 
the  mode    adopted  by  the  later  Act  being    to 
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extend  to  parishes  not  in  the  metropolis  all  the 
sections  of  the  earlier  Act  which  were  applicable. 
It  is  to  be  observed  that  the  23rd  section  of  the 
earlier  Act,  being  one  of  the  sections  adopted  by 
the  later  Act,  enables  the  vestries  of  several 
parishes  to  concur  in  providing  a  barial  ground 
for  their  common  use — a  provision  the  importance 
of  which  will  be  seen  shortly  in  regard  to  the 
subsequent  legislation  which  provided  for  the 
circumstances  under  which  these  parishes  might 
separate  again  from  one  another.  The  next 
Act  (17  &  18  Yict.  c.  87)  went  a  little  further 
by  giving  town  councils  power  to  provide  burial 
grounds,  and  then  in  1855  came  the  Act  with 
which  we  have  to  deal  (18  &  19  Yict.  o.  128). 
Immediately  after  the  passing  of  that  Act  the 
inhabitants  of  the  parish  of  Tonbridge,  other 
than  Tonbridge  Wells,  determined  to  appoint  a 
burial  board.  Southborough,  having  already  got 
St.  Peter's  with  its  burial  ground,  objected  to  the 
mother  parish  having  a  burial  ground  upon  the 
ground  that,  inasmuch  as  it  had  ceased  to  be  an 
entire  parish  for  ecclesiastical  purposes,  although 
that  was  not  the  case  for  secular  purposes  in  tne 
yvuj  of  rating,  it  no  longer  formed  an  ecclesiastical 
unit  with  the  capacity  of  having  a  burial  board. 
That  point  was  brought  before  the  court  in  the 
case  of  Viner  v.  The  Overaeera  of  Tonbridge  (2 
El.  &  El.  9 ;  28  L.  J.  M.  G.  251,  Q.  B.),  and  was 
decided  in  favour  of  the  mother  parish,  which  had 
appointed  a  burial  board  and  formed  a  burial 
ground.  For  the  purpose  of  making  and  forming 
that  burial  ground  money  was  doubtless  borrowed 
and  charged  upon  the  rates,  and  so  far  as  I  know 
the  rates  are  still  charged  with  the  balance  of  the 
money  so  expended.  The  burial  board  also 
appointed  the  necessary  officers  and  servants  to 
attend  to  the  burial  ground,  and  from  that  time 
down  to  the  year  1881  have  acted  as  a  burial 
board,  including  in  their  area  the  district  of 
Southborough,  divided  into  its  two  ecclesiastical 
districts  of  St.  Peter's  and  St.  Thomas's,  two 
districts  with  one  joint  burial  ground,  the  latter 
having  become  an  ecclesiastical  district  in  1871, 
but  never  having  had  any  separate  burial  ground. 
In  1879  the  inhabitants  of  Southborough  hecame 
desirous  of  appointing  a  burial  board  of  their  own, 
and  upon  the  3rd  Feb.  1879  a  meeting  in  the 
nature  of  a  vestry  was  held  for  St.  Peter's  and 
St.  Thomas's,  and  that  meeting  passed  a  resolution 
to  appoint  a  burial  board,  and  placed  the  burial 
ground  of  St.  Peter's  under  its  control,  and  added 
afterwards  to  it,  and,  having  incurred  an  expendi- 
ture of  292L  108.,  under  the  provisions  as  they 
believed  of  the  Acts  in  question,  certified  that 
sum  to  the  overseers  of  Tonbridge,  and  required 
the  latter  to  make  a  rate  upon  the  inhabitants  of 
St.  Peter's  and  St.  Thomas's  for  the  purpose  of 
meeting  those  expenses.  This  the  overseers  of 
Tonbridge  refused  to  do,  on  the  ground  that  the 
alleged  burial  board  for  Southborough  had  no 
legal  foundation.  Upon  that  a  rule  was  obtained 
for  a  mandamtM,  and  a  special  case  stated  upon 
which  we  have  now  to  decide.  Mr.  Meadows 
White,  for  the  applicants,  rests  his  case  upon  the 
12th  and  13th  sections  of  the  Amendment  Act  of 
1855  (18  &  19  Vict.  c.  128).  The  meeting  of  the 
inhabitants  of  Southborough — treating  the  dis- 
tricts of  St.  Peter's  and  St.  Thomas's  as  one — in 
Feb.  1879  was,  he  contends,  a  meeting  in  the 
nature  of  a  vestry — it  was  a  meeting  of  a  district 
not  diaintaining  its  own  poor,  which  had  theretofore 


had  a  separate  burial  ground.  It  may  very  well  be 
that  buuthborough  was  a  district  having  a  separate 
burial  ground,  for  the  inhabitants  of  St.  Thomas's 
never  lost  their  right  of  interment  in  the  burial 
ground  of  St.  Peter's,  and  it  therefore  seems  to  me 
that,  although  it  has  been  ecclesiastically  divided 
into  two,  it  is  nevertheless  within  the  operation  of 
the  12^h  section  of  18  &  19  Yict.  c.  128,  so  far  as 
the  language  of  the  section  goes.  The  argument 
put  forward  on  the  contrary  on  behalf  of  the 
defendants  is,  that  although  the  district  of  South- 
borough may  come  within  the  words  of  that 
section,  yet  a  case  such  as  the  present  is  not  within 
the  intention  of  the  Act,  to  find  out  which  it 
will  be  necessary  for  us  to  look  at  the  whole 
course  of  legislation.  Particular  reference,  how- 
ever, I  may  say,  was  made  on  behalf  of  the 
inhabitants  of  Southborough  to  the  words  of  the 
13  th  section,  providing  that  "  where  any  district 
(whether  a  parish,  or  township,  or  other  sub- 
division) not  separately  maintaining  its  own  poor, 
but  forming  part  of  a  parish  maintaining  its  own 
poor,  or  of  an  incorporation  or  other  union  main- 
taining the  poor  of  the  places  comprised  therein, 
by  means  of  a  common  rate,  shall  have  a  burial 
board,  or  shall  form  part  of  a  place  or  anion  of 
places  not  co-extensive  with  the  area  rated  for  the 
relief  of  the  poor,  and  having  one  burial  board, 
it  shall  be  lawful  for  such  respective  burial  board 
to  issue  their  certificate  to  the  overseers  of  such 
parish,  or  the  overseers  or  other  persons  authorised 
to  make  and  collect,  or  cause  to  be  collected  such 
common  rate  (as  the  case  may  be),  for  payment  of 
the  sums  required  for  the  expenses  of  such  burial 
board."  From  these  words  the  deduction'  was 
drawn  that,  in  allowing  districts  not  separately 
maintaining  their  own  poor  to  appoint  buriu 
boards,  the  Legislature  was  wholly  indifferent  as 
to  the  existence  or  non-existenoe  of  a  burial  board 
in  the  parishes  or  unions  of  which  they  formed 
parts,  and  that  it  was  quite  immaterial  whether 
the  mother  parish  had  or  had  not  a  burial  board. 
Yarious  sections  of  20  &  21  Yict.  a  81  were  also 
cited  on  each  side  to  show  the  intention  of  the 
Legislature  on  this  point.  I  propose  now  to  take 
the  various  sections  in  their  order,  in  order  to 
discover  what  the  intention  of  the  Legislature 
really  was.  The  Act  of  1853  (16  &  17  Yict.  o.  134) 
enabled  several  parishes  to  concur  in  having  one 
burial  board ;  but  it  was  seen  that  it  might  happen 
that,  after  such  a  union  had  taken  place,  the  con- 
tracting parties  might  not  like  to  continue  united, 
and  that  provision  should  be  made  in  that  respect 
This  was  done  by  the  2nd  section  of  20  &  21  Yict. 
c.  81,  which  provides  that  '*  Where  the  vestries  of 
two  or  more  parishes  have  agreed  to  provide  one 
burial  ground  for  the  common  use  of  such  parishes 
such  vestries  may,  at  any  time  before  such  burial 
ground  has  been  provided,  determine  the  anion 
between  such  parishes  under  such  agreement" 
On  the  words,  "  before  such  burial  ground 
has  been  provided,"  Mr.  Lumley  Smith,  for 
the  defendants,  strongly  relies,  as  showing 
that  when  once  a  union  has  been  effected, 
and  a  burial  board  appointed,  it  requires 
express  legislation  to  get  rid  of  it ;  and  the  12th 
section  does  not  apply  here,  because,  if  it  did,  there 
would  be  two  burial  boards  exercising  jurisdiction 
over  the  same  area  of  rateable  property — a  state  of 
affairs  obviously  giving  rise  to  so  much  incon- 
venience that  it  could  never  have  been  the  inten- 
tion of  the  Legislature  to  produce  it.    Mr.  White, 
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on  the  other  hftnd,  relies  on  thn  5th  section  of  20 
^  21  Yict.  0.  81,  as  being  very  muoh  in  favour  of 
his  view  of  the  intention  of  the  Legislature.  That 
section  says  that  *'  the  vestry  or  a  meeting  in  the 
nature  oi  a  vestry  of  any  parish,  new  parish, 
township,  or  other  dibtrict  not  separately  main- 
taining its  own  poor,  and  which  has  had  no 
separate  burial  ground,  may  appoint  a  burial 
board,  and  such  vestry  or  meeting  and  the  burial 
board  appointed  by  it  shall  exercise  and  have  all 
the  power  which  they  might  have  exercised  and 
had  under  the  said  Acts  and  this  Act  if  such 
parish,  new  parish,  township,  or  district  had  had 
a  separate  burial  ground  before  the  passing  of 
tiie  said  Act  of  the  18th  and  19th  years  of  Her 
Majesty :  Provided  always,  that  all  the  powers  of 
any  other  vestry  or  meeting  and  burial  board,  if 
any,  shall  then  cease  and  determine,  so  far  as 
relates  to  such  parish,  new  parish,  township,  or 
district  as  aforesaid.*'  That  section  again  contains 
no  provision  as  to  what  is  to  be  done  with 
existing  liabilities,  and,  as  was  pointed  out  by  the 
learned  judges  who  decided  the  case  of  Beg.  v.  The 
Overseers  of  Walcot  8t.  Swithin  (6  L.  T.  Rep.  N.  S. 
325;  2  B.  &  S.  571),  it  must  probably  be  under- 
stood as  if  it  contained  words  providing  that  all 
prior  liabilities  should  remain  of  the  same  force 
and  validity  as  at  the  time  of  the  making  of  the 
borial  board.  On  this  section  it  was  argued  on  the 
one  side  that  the  Legislature  felt  no  difficulty  in 
determining  an  existing  burial  board,  and  that  the 
same  provision  as  to  the  determination  of  the 
powers  of  other  burial  boards  is  to  be  read  into 
the  12th  section  of  18  &  19  Yict.  c.  128— a  view 
which  I  think  goes  beyond  the  rules  of  fair  con- 
strnction ;  while  on  the  other  side  it  is  said  that, 
if  the  Legislature  had  intended  such  a  provision, 
nothing  could  have  been  easier  than  to  insert  it  in 
the  earlier,  as  in  the  later  statute.  Then  Mr. 
Lnmley  Smith  relied  also  upon  the  9th  section  of 
20d;  21  Yict.  o.  81,  which  says,  "And  whereas  by 
the  said  Act  18  &  19  Yict.  c.  128  it  is  enacted,  that 
where  a  parish  or  place  has  been  united  with  any 
other  parish  or  place,  parishes  or  places,  for  all  or 
sny  ecclesiastical  purposes,  or  where  two  or  more 
parishes  or  places  have  heretofore  had  a  church  or 
a  burial  ground  for  their  joint  use,  or  where  the 
inhabitants  of  several  parishes  or  places  have 
been  accustomed  to  meet  in  one  vestry  for 
purposes  common  to  such  several  parishes  or 
places,  it  shall  be  lawful  for  the  vestry,  or  any 
meeting  in  the  nature  of  a  vestry,  of  such  several 
parishes  or  places,  in  any  of  the  cases  aforesaid, 
and  whether  any  one  or  more  of  such  parishes  or 
plaees  do  or  do  not  sepai  at3ly  maintain  its  own 
poor,  to  appoint  a  burial  beard,  and  from  time  to 
time  to  supply  vacancies  therein,  and  to  exercise 
the  same  powers  of  authorisation,  approval,  and 
sanction  in  relation  to  such  burial  board,  and  such 
other  iK)wer8  as  under  the  Acts  therein  recited 
and  that  Act  are  vested  in  the  vestry  of  a  parish 
or  place  separately  maintaining  its  own  poor. 
Where  any  of  the  several  parishes  or  places  under 
the  circnmstances  provided  for  in  the  said  enact- 
ment separately  maintains  its  own  poor,  or  has  a 
separate  burial  ground,  it  shall  not  be  lawful  for 
the  vestry,  or  meeting  in  the  nature  of  a  vestry, 
of  such  several  parishes  or  places  to  appoint  a 
burial  board  under  the  said  enactment  without 
the  approval  of  one  of  Her  Majesty's  principal 
Secretaries  of  State."  In  the  case  of  Beg.  v. 
The    Overeeera   of   Walcot  (6  L.  T.  Eep.  N.   S. 


320;  2  B.  &  S.  555)  the  4th  section  of 
23  &  24  Yict.  c.  64  was  also  referred  to — a 
section  which  contains  the  same  principle,  pro- 
viding that  *'  Where  any  parish  or  place  has 
been  divided  into  two  or  more  parts  or  districts 
for  all  or  any  ecclesiastical  purposes,  and  any  one 
of  such  parts  has  a  separate  burial  ground,  ic  shall 
not  be  lawful  for  the  vestry  or  meeting  in  the 
nature  of  a  vestry  for  such  entire  parish  or  place 
to  appoint  a  burial  board  without  the  approval 
of  one  of  Her  Majesty's  principal  Secretaries  of 
State."  This  is  the  legislation  bearing  upon  the 
subject,  and  the  question  is,  are  we  to  read  these 
12th  and  13th  sections  literally,  as  Mr.  White 
contends,  or  by  the  light  of  these  different  sections 
I  have  read.  I  do  not  say  that  it  is  at  all  clear, 
but  upon  the  whole,  giving  my  best  attention  to 
the  matter,  and  giving  the  best  sense  I  can  to  the 
Act  of  Parliament,  I  come  to  the  conclusion  that 
Mr.  Lumley  Smith's  contention  must  prevail,  and 
that  the  board  so  in  existence  is  not  a  lawfully 
appointed  board.  Great  light  is  thrown  upon  the 
discussion  by  the  case  of  Seg.  v.  The  Ooereeers  of 
Walcot  8t,  Stoithin  (uhi  eup.),  and  the  reasons 
given  in  the  judgment  in  that  case,  especially  in 
the  judgment  of  Blackburn,  J.  The  case  is  not 
exactly  in  point,  but  the  reasoning  of  the  learned 
judges  would  seem  to  show  that  it  wa<i  upon  the 
existence  of  the  proviso  in  sect.  5  that  their 
decision  turned,  and  upon  the  extreme  improba- 
bility that  the  Legislature  could  have  intended 
to  have  brought  into  existence  two  separate 
jurisdictions  on  the  same  area.  For  these  reasons, 
therefo'.e,  I  think  that  the  rule  for  a  mandamus 
must  be  discharged,  and  that  judgment  must  be 
for  the  defendants,  with  costs. 

Mathew,  J.  concurred. 

Jvdgmentfor  the  defer^dants. 

Solicitors  for  the  applicants,  TiUeard,  Crodden, 
and  Holme^ 

Solicitors  for  the  defendants,  White  and  Sons, 


Thursday,  June  14, 1883. 

(Before  Watkin  Williams  and  A.  L.  Smith,  JJ.) 
Beg.  V,  Thb  Justices  of  Essex,  (a) 

Highway  district — Dissolution  of,  under  sect,  39  of 
Highway  Act  1862 — Eject  of,  on  highway  board 
— Existence  of  highway  hoard  for  certain  ptir- 
poses  after  dissolution  —Highway  hoard  respon^ 
dents  in  appeal  to  sessions  after  dissoliUion — 
Justices  declining  to  hear  respondents — Manda^ 
mus  to  justices  to  hear  and  determine  appeal — 
Highway  Act  1862  (25  ^  26  Vict,  c.  61),  ss.  6,  9, 
11.  39. 

On  the  2bth  March  1883,  the  date  of  the  dissolu- 
tion of  a  highway  district  under  sect,  39  of  the 
Highway  Act  1862  (25  §r  26  Vict,  c,  61),  em 
appeal  to  the  quarter  sessions  was  pending  against 
an  order  of  justices  in  petty  sessions,  by  which 
the  appellant  had  been  ordered  to  pay  to  the 
district  highway  board  a  sum  of  money  for 
*'  extraordinary  expenses,"  incurred  by  the  board 
in  repairing  damage  caused  to  the  highways  by 
"  excessive  weight  and  extraordinary  traffic,*'  in 
the  constant  passing  over  the  same  of  a  traction 
engine  and  carriages  belonging  to  the  appeUant, 

When  the  appeal  come  on  to  be  heard,  on  the  4tth 

(a)  Beporte4  by  Henby  Leigh,  Esq.,  Barrister  at-Law. 


286 


MAGISTllATES'  CASES. 


Q.B.  D1V.3 


Beg.  v.  The  Justices  of  Essex. 


[Q.B.  Div. 


AprUf  the  Court  of  Quarter  Sessions  declined  to 
hear  counsel  for  the  respondent  hoard,  on  the 
ground  that,  the  highway  district  being  dissolved, 
the  hoard  had  ceased  to  exist  and  could  not  there- 
fore  appear  or  he  heard  hy  counsel  as  respondents 
in  the  appeal;  and,  treating  the  appeal  as  un- 
opposed, the  magistrates  quashed  the  order 
appealed  against. 

Upon  a  rule  for  a  mandamus  to  the  justices  to  enter 
continuances  and  hear  and  determine  the  appeal, 
it  was 

Held  hy  the  Queen^s  Bench  Division  (Watkin 
Williams  and  A,  L.  Smith,  JJ.) :  First,  that 
although,  on  the  dissolution  of  the  highway 
district,  the  highway  hoard  ceaied  to  he  the  high' 
way  authority  for  all  purposes  connected  with  the 
control  and  management  of  the  highways,  they 
nevertheless  continued  to  exist  as  a  corporate 
hody  for  other  purposes,  viz,,  preparing  and 
stating  their  accounts,  getting  in  dehts  and  other 
moneys  due,  distrihuting  the  funds  in  hand  to  ihe 
proper  recipients,  and  generally  winding-up  their 
affairs,  and  that  they  were  therefore  the  proper 
respondents  in  the  appeal,  and  entitled  to  he  heard 
accordingly;  secondly,  that  there  had  heen  no 
hearing  and  determination  of  the  appeal  on  its 
merits,  hut  merely  an  erroneous  decision  of  the 
justices  upon  a  preliminary  objection,  and  there- 
fore the  rule  for  a  mandamus  must  he  made 
absolute. 

Beg.  17.  Brown  and  othei-s  (7  E.  &  B,  767 ;  26  L.  J. 
188,  M.  0.)  approved  and  acted  on. 

Lf  1868  several  parishes  and  places  in  the 
oonnty  of  Essex,  including  the  parishes  of  Brent- 
wood and  South  Weald  in  the  said  oonnty,  were 
duly  constituted  a  highway  district  under  the 
provisions  of  the  Highway  Act  1862  (25  &  26  Vict. 
o.  61),  under  the  name  of  the  "  Billericay  Highway 
District ;  "  and  waywardens  for  the  said  several 
parishes  and  places  within  the  said  district  have 
ever  since  been  elected  annually,  and,  with  the 
justices  actiufic  for  the  county  of  Essex  and 
residing  within  the  said  district,  have  constituted 
the  "  Highway  Board  "  of  the  said  Billericay  high- 
way district. 

On  the  17th  Oct.  1882,  at  a  Court  of  General 
Quarter  Sessions,  in  and  for  the  county  of 
Essex,  to  which  the  consideration  of  a  provisional 
order  made  by  the  justices  at  a  previous  Court  of 
General  Quarter  Sessions  in  and  for  the  said 
county,  in  pursuance  of  the  powers  contained  in 
the  25  &  26  Yict.  c.  61,  and  27  &  28  Vict.  c.  101, 
disBolviug  the  said  highway  district,  had  been 
duly  adjourned,  the  justices  having  then  and  there 
considered  the  said  provisional  order,  made  a  final 
order  confirming  the  same,  and  ordered  that  the 
Baid  highway  district  should  be  dissolved  on  the 
25th  March  1883,  and  that  all  matters  of  account 
connected  with  the  said  highway  district  should 
be  duly  adjusted  to  that  date. 

In  the  month  of  Feb.  1883  proceedings  were 
taken  under  sect.  23  of  the  Highways  and  Loco- 
motives (Amendment)  Act  1878  (41  &  42  Vict.  c. 
77),  by  the  surveyor  of  the  Billericay  Highway 
Board,  under  the  authority  and  on  behalf  of  the 
board,  against  the  Shorthorn  Dairy  Company 
Limited,  carrying  on  business  in  London  and 
also  at  Dytchleys  in  the  parish  of  South  Weald, 
in  the  oonnty  of  Essex,  and  within  the  said  high- 
way district,  to  recover  from  the  said  company  in 
a  summary  manner  the  sum  of  2791.  bs.,  extra- 


ordinary expenses  incurred  by  the  said  bosrd  in 
the  parishes  of  Brentwood  and  South  Weald  res- 
pectively between  June  1881  and  Sept.  1882,  in 
repairing  the  highways  between  Dytchleys  afore- 
said and  the  Brentwood  railway  station,  by 
reason  of  damage  caused  by  **  excessive  weight 
and  "  extraordinary  trafiio "  passing  along  and 
over  the  same  highway,  by  the  passage  of  a 
traction  engine  and  carriages  attached  thereto, 
constantly  and  daily  run  by  the  said  company  to 
and  fro  along  and  over  the  said  highways  between 
Dytchleys  aforesaid  and  the  said  Brentwood  rtul- 
way  station,  for  the  conveyance  of  stores,  materials, 
ana  agricultural  produce  of  the  company. 

At  the  hearing  of  the  information  by  three 
justices  in  petty  sessions  at  Brentwood,  on 
the  22nd  Feb.  last,  the  said  justices  made  an 
order  for  payment  by  the  dairy  company  to  the 
highway  board  of  the  sum  of  279Z.  5«.,  the  amount 
of  the  said  damage,  and  43Z.  3tr.  for  the  costs  of  the 
board  in  that  behaH,  making  together  the  sum  of 
322{.  Ss. ;  and  on  the  Ist  March  following  the  said 
company,  by  their  solicitors,  duly  gave  notice  to 
the  board  and  to  their  surveyor  and  the  said 
justices  of  their  intention  to  appeal  against  the 
said  order,  and  gave  security  by  aeposit  of  money 
to  abide  the  judgment  of  the  court  on  the  hearing 
of  the  appeal. 

The  appeal  came  on  for  hearing  before  the  Court 
of  General  Quarter  Sessions  for  the  county  oC 
Essex  at  Chelmsford  on  the  4th  April  1883,  when 
counsel  appeared  on  behalf  of  the  appellants,  the 
dairy  company,  and  also  on  behalf  of  the  respon- 
dents other  than  the  said  justices. 

A  preliminary  objection  was  taken  by  the  appel- 
lants counsel  that  the  highway  board,  having 
been  dissolved  on  the  25th  March  1883  by  the 
before- mentioned  final  order  of  quarter  sessions* 
had  altogether  ceased  to  exist,  and  had  no  locus 
standi  at  the  hearing  of  the  said  appeal  by  them- 
selves or  by  counsel,  and  that  therefore  the 
respondents'  counsel  could  not  be  heard.  The 
justices  sitting  for  the  hearing  of  the  appeal, 
having  heard  counsel  for  the  highway  board  in 
answer  to  that  objection,  held  the  objection  to  be 
valid,  and  refused  to  hear  the  highway  board  by 
themselves  or  their  counsel ;  and  thereupon,  proof 
having  been  given  by  the  appellants  of  due 
service  of  the  notice  of  appeal,  the  justices 
quashed  the  order  of  justices  appealed  against, 
and  ordered  the  money  depositea  by  the  dairy 
company  (the  appellants)  as  aforesaid  to  be  paid 
to  them  by  the  clerk  of  the  peace. 

A  rule  nisi  for  a  mandamtM  to  the  justices  of 
the  said  county  of  Essex,  commanding  them  to 
show  cause  why  they  should  not  hear  and  deter- 
mine the  said  appeal,  was,  on  the  application  of 
counsel  for  the  said  dissolved  Liffhway  board,  sub- 
sequently granted  by  the  Queen  s  Bench  Division 
of  the  High  Court  of  Justice. 

The  following  sections  of  the  Highway  Act 
1862  (25  &  26  Yiot.  c.  61),  under  which  the 
Billericay  Highway  Board  was  originally  formed, 
are  material : 

Sect.  5  empowers  any  five  or  more  justices  of  a 
county,  by  writing  under  their  hands,  to  require 
the  clerk  of  the  peace  to  send,  with  the  ordinary 
notice  required  to  be  i;iven  of  the  holding;  A 
courts  of  general  quarter  sessions,  a  notice  in  the 
form  given  in  the  schedule,  that  at  the  court 
therein  mentioned  a  proposal  will  be  made  to 
divide  the  county,  or    some  part    thereof,  into 
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Ugbway  distriots,  or  to  constitnte  the  whole  or 
some  part  thereof  a  hicrhway  district ;  and  also  to 
nqaire  the  clerk  of  the  peace  to  give  notice  by 
post  to  the  churchwardens  and  overseers  of  every 
parish  mentioned  in  snch  notice;  and,  npon  sach 
reqaisition  being  complied  with,  the  juspices  at 
the  general  or  quarter  sessions  mentioned  in  sach 
notice  may  entertain  such  proposal  and  make  a 
provisional  order  dividing  the  coanty  or  some  part 
thereof  into  highway  districts  for  the  more 
convenient  management  of  highways;  bnt  such 
order  shall  not  be  of  any  validity  unless  it  is 
confirmed  by  a  final  order  of  the  justices  at  some 
subsequent  court  of  general  or  quarter  sessions. 

Sect.  6  contains  the  regularions  as  to  the 
making,  confirming  and  approving  of  the  order  of 
justices  for  forming  highway  districts. 

By  sect.  9  the  following  (amongst  other)  pro- 
visions are  enacted  with  respect  to  the  constitu- 
tion of  the  highway  board  in  each  highway 
district : 

(1.)  The  highway  board  shall  oonslBt  of  the  way- 
iraraens  elected  in  the  several  places  within  the  dis- 
irictB  in  manner  herein  mentioned,  and  of  the  instices 
acting  for  *the  coanl^  and  residing  within  the  oistcict. 

(2.)  The  board  shall  be  a  body  corporate  by  the  name 
of  the  highway  board  of  the  distriot  to  whioh  it 
belongs,  haiiDg  a  perpetual  snooession  and  a  common 
■eal,  wiih  a  power  to  acquire  and  hold  lands  for  the 
purpoeea  of  the  Highway  Acts  without  any  licence  in 
mortmain. 

By  sect.  10  are  enacted  provisions  and  regula- 
tions with  respect  to  the  election  of  waywardens 
in  every  parish  forming  part  of  a  highway 
district. 

By  sect.  11 : 

After  the  first  meeting  in  any  highway  district  of  the 
board  of  snch  dietriot  the  following  consequences  shall 
ensue  *.  all  such  proper^  real  and  personal,  inclnding  all 
interests,  easements,  and  riffhta  m,  to,  and  out  of  pro- 
perty real  and  personal,  and  indnding  thinf^B  in  action, 
as  Wong  to  or  are  vested  in,  or  would  but  for  this 
Act  have  belonged  to  or  been  vested  in  any  surveyor  or 
surveyors  of  any  parish  forming  part  of  the  district, 
shall  pass  to  and  vest  in  the  highway  board  of  that 
district,  for  all  the  estate  and  interest  of  such  surveyor 
or  snrveyors  thereof  as  aforesaid,  but  subject  to  all 
debts  and  liabilities  affecting  the  same.  All  debts  and 
liabilities  incurred  in  respect  of  any  property  transferred 
to  the  highway  board  may  be  enforced  against  the  board 
to  the  ei^nt  of  the  property  aforesaid.  All  such  powers, 
rights,  daties,  liabilities,  capacities,  and  incapacities 
{except  the  power  of  making,  assessing,  and  levying  high- 
way rates)  as  are  vested  in  or  attached  to,  or  would  bat 
for  this  Act  have  become  vested  in  or  attached  to,  any 
snrveyor  or  surveyors  of  any  parish  forming  part  of  the 
disiriot,  shall  vest  in  and  attach  to  the  highway  board.  All 
properly  by  this  Act  transferred  to  the  board  shall  be 
held  by  tliem  upon  trust  for  the  several  parishes  or 
plaoes  now  maintaining  their  own  highways  within  their 
distriot  to  which  such  property  belongs,  or  for  the 
benefit  of  which  it  was  held  previously  to  the  formation  of 
thedistiiot. 

By  sect.  39 : 

Any  highway  district  formed  under  this  Act  may 
from  time  to  time  be  altered  by  the  addition  of  any 
parishes  in  tiie  same  or  in  any  adjoining  county,  or  the 
■nbtnction  Uierefrom  of  any  parishes ;  and  new  high- 
way districts  may  be  formed  by  the  union  of  any  existing 
highway  ^stricta  in  the  same  or  in  any  adjoining  county, 
or  any  parishes  forming  part  of  auy  existing  highway 
districts,  or  any  highway  oistriot  may  be  dissolvecT;  but 
any  snch  alteration  of  existing  districts  or  formation  of 
now  districts,  or  dissolution  of  anv  district  shall  be  madn 
by  ivrovisional  and  final  order  of  the  justices ;  and  all  the 
provisions  of  this  Act  with  respect  to  the  formation  of 
highway  districts  and  provisional  and  final  orders  of 
jnstioes,  and  the  notices  to  be  given  of  and  previously  to 
the  making  of  such  orders,  and  all  other  proceedings 


relating  to  the  formation  of  highway  districts,  shall,  in  so 
far  aatiie  same  are  applicable,  extend  to  such  alteration 
of  existing  or  formation  of  new  districts,  or  dissolution 
of  districts,  as  is  mentioned  in  this  section.  And  in 
addition  thereto  provision  shall  be  made,  if  necessary,  in 
any  orders  of  justices  made  under  this  section,  for  the 
adjustment  of  any  matters  of  account  arising  between 
parishes  or  parts  of  districts  in  consequence  of  the  exer- 
cise of  the  powers  given  by  this  section.  Where  any 
parish  is  addM  to  or  any  district  united  with  any  distriot 
m  another  county,  the  final  order  of  the  justices  of  the 
county  in  which  such  parish  or  district  is  situate  shall 
not  be  confirmed  by  them  until  they  shall  have  received 
the  approval  of  their  provisional  order  for  such  addition 
or  umon  from  the  justices  of  the  county  in  which  the  dis- 
trict is  situate  to  or  with  whioh  such  addition  or  union  is 
to  be  made.  Where  any  highway  distriot  is  dissolved^  or 
where  any  parish  is  excluded  from  any  highway  district, 
tiie  highwavs  in  such  district  or  parish  shall  be  main- 
tained, and  the  provisions  of  the  principal  Act  in 
.relation  to  the  election  of  surveyors  and  to  all  other 
matters  shall  apply  to  the  said  highways  in  the  same 
manner  as  if  such  highways  had  never  been  included 
within  the  limits  of  a  highway  district. 

Philbrick,  Q.O.  and  H.  Ourtia  Bennett,  for  the 
appellant  dairy  company,  now  showed  cause 
against  the  rule. — ^They  contended  that  the  board, 
which  was  originally  constituted  in  1868,  upon  the 
creation  of  the  highway  district  under  the  Act  of 
1862  (25  &  26  ^ct.  o.  61).  was,  as  a  matter  of 
course,  and  necessarily,  dissolved,  and  ceased  to 
exist,  upon  the  dissolution  of  the  highway  dis- 
trict,  in  accordance  with  the  provisions  of  sect.  39 
of  the  Act,  and  from  the  moment  of  the  coming 
into  operation,  on  the  25th  March  1883,  of  the  final 
order  of  quarter  sessions  confirming  their  pre- 
vious provisional  order ;  consequently,  therefore, 
they  had  no  loctis  standi,  and  counsel  could  not 
appear  or  be  heard  on  the  app>eal  on  the  4th  April 
for  a  body  which,  having  expired  ten  days  before, 
had  then  no  e^tenoe  at  all.  Secondly,  if  anyone 
was  entitled  to  be  heard  at  all  as  respondent  ia 
the  appeal,  it  was  the  surveyor  of  the  parish 
under  the  Highway  Act  1835  (5  &  6  Will.  4,  o.  60), 
the  statutory  successors  of  the  expired  board.  The 
property,  interests,  and  powers  of  these  old  sur- 
veyors were  by  sect.  11  of  the  Act  of  1862  ex- 
pressly vested  in  the  highway  board,  and  there- 
fore, upon  the  latter's  dissolution,  such  property, 
interests,  and  powers  revested  in  the  surveyors 
under  the  last  clause  of  sect.  39  of  the  same  Act. 
If  that  were  not  so,  then  such  property,  interests, 
and  powers  were  now  in  nuhibus,  and  the  matter 
was  casus  omissus  from  the  Act.  Thirdly,  a 
mandamus  cannot  go,  because  the  magistrates 
have  in  fact  heard  and  determined  the  appeal  by 
hearing  evidence  on  the  part  of  the  dairy  company 
of  due  service  of  the  notice  of  appeal,  and,  upon  no 
respondent  appearing  (the  magistrate  having  held 
that  the  dissolved  board  could  not  appear  as  such) 
by  then  quashing  the  order  appealed  against. 
The  decision  of  the  Court  of  Quarter  Sessions  was 
right ;  but,  even  if  it  were  erroneous,  the  court 
will  not  interfere  to  have  it  questioned.     They 
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Poland  and  F,  C.  Earle,  for  the  highway  board, 
contra,  supported  the  rule,  and  contended  that. 
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although  the  highway  distriot  had  been  duly  dis- 
solved by  order  of  sessionB,  and  though  for  many 
parposes  the  highway  board  had  no  longer  any 
existence  or  any  administrative  powers,  yet  tbat 
it  still  and  necessarily  existed  as  a  corporation  for 
other  parposes  and  duties,  e,g.,  for  the  purpose  of 
settling  their  acoonnts,  collecting  and  getting 
in  moneys  and  debts  due  to  the  board,  paying 
debts  due  from  the  board,  pacing  and  distributing 
the  funds  and  moneys  in  their  bands  to  the  proper 
recipients,  and  finally  winding-up  their  affairs. 
If  not,  what  was  to  become  of  and  to  be  done 
with  the  moneys  in  the  hands  of  the  board's 
treasurer  P  The  point  raised  on  behalf  of  the 
company,  as  to  the  appeal  having  been  already 
heard  and  determined,  is  conclusively  settled 
against  that  contention  by  the  following  cases  : 

Beg,  V.  The  Justices  of  Middlesex ;  Blade* s  case,  36 

L.  T.  Eep.  N.  S  402 ;  2  Q.  B.  Div.  516;  46  L.  J. 

225,  M.  C.  : 
Reg.  V.  The  Ju9tice$  of  Worcestershire,  3  E.  &  B.  477 ; 

23L.  J.  113,M.  C; 
Beg,  Y.  The  Justices  of  Monmouthshire,  4  B.  &  C. 

844;  ID.  &B.384. 

Williams,  J. — In  this  case  I  am  clearly  of 
opinion  that  the  mandamue  ought  to  go.  The 
application  is  for  a  mandamus  to  the  justices  of 
tne  peace  for  the  county  of  Essex,  to  enter  con- 
tinuances from  session  to  session,  in  a  certain 
appeal  between  the  Shorthorn  Dairy  Company 
(the  appellants)  and  the  Billericay  Highway 
Board  (the  respondents),  and  to  hear  and  deter- 
mine such  appeal  at  the  next  general  quarter 
sessions  of  the  peace  for  the  said  county.  Two 
objections  have  been  raised  to  the  issue  of  the 
mandamus.  In  the  first  place  it  is  said  that  the 
justices  in  quarter  sessions  have  already  heard 
and  determined  this  appeal.  Now,  however 
wrongly  the  justices  might  have  decided  the  case, 
it  is  scarcely  necessary  to  say  that,  if  they  had 
heard  and  determined  it,  this  court  would  have  no 
jurisdiction  to  issue  an  order  to  them  to  proceed 
to  do  what  is  now  required.  It  is  said,  further, 
that  the  preliminary  objection  which  was  made 
before  them  was  heard  and  determined  by  them. 
That  is  the  converse  waj  of  putting  it,  that  they 
have  not  heard  and  determined  the  appeal,  but,  in 
point  of  fact,  have  decided  upon  a  preliminary 
objection,  and  would  not  further  hear  the  case  or 
enter  upon  its  merits.  The  case  is  certainly  one 
of  some  peculiarity,  but  it  seems  to  me,  looking 
carefully  at  the  position  of  the  corporation,  the 
respondent  highway  board,  and  considp.ring  the 
real  principles  of  law  applicable  to  proceedings 
of  this  sort,  that  the  case  admits  of  no  manner  of 
doubt  whatever.  The  appellants,  the  Shorthorn 
Dairy  Company,  had  been  ordered  by  the  justices 
in  petty  sessions  to  pay  a  sum  of  money  to  the 
Billericay  Highway  Board,  on  account  of  expenses 
which  the  board  had  incurred  in  repairing  certain 
highways  in  the  parishes  within  their  district,  on 
account  of  the  "  extraordinary  traflfic  "  (that  is  the 
statutory  expression)  of  the  dairy  company.  That 
order  having  been  made  upon  the  company,  .the 
latter  appealed  therefrom  to  the  general  quarter 
sessions.  The  order  of  the  justices  in  petty 
sessions  was  made  on  the  22nd  Feb.  1883,  and  on 
the  1st  March  1883  the  company  gave  notice  of 
appeal.  On  the  4th  April  the  appeal  came  on  for 
hearing  at  the  quarter  sessions,  when  the  objection 
was  taken  tbat  the  highway  board  ceased  to  exist 
by  having  been  dissolved  as  on  and  from  the  25Lh 


March  1883,   and   that  therefore  there  was  no 
respondent,  nobody  to  oppose    or  to  take  part 
in  the  proceedinjo^.  The  magistrates  accepted  and 
adopted  that  objection,  and  adjudged  that  there 
was  no  respondent  at  all  before  them,  and  then, 
on    due  service  of  the  notice  of  appeal    being 
proved,  as  a  matter  of  form,  in  accordance  with  the 
practice  of  quarter  sessions,  the  order  appealed 
against  was  quashed.  Under  these  circumstances, 
it  seems  to  me  to  be  impossible  to  say  that  the 
justices  entered  upon  the  merits  of  the  case,  or  heard 
and  adjudicated  upon  it  in  any  shape  or  way.     They 
determined  merely  the  preliminary  objection  taken 
by  the  appellants  that  there  was  no  respondent 
before  the  court  to  be  heard.    That  is  the  same  as  if 
nobody  had  appeared  at  all;  and,  consequently, 
the  same  thing  took  place  that  happens  when  an 
action  for  the  recovery  of  land  is  Drought  on,  and 
the  defendant  does  not  appear,  viz.,  that  upon  the 
mere  demand  of  the  party  proceeding,  judgment 
goes  in  his  favour,  without  discussion  or  evidence  or 
entering  into  the  question  in  any  way.    If  the 
objection  decided  by  the  magistrates  here  had 
been  a  valid  and  a  sound  one,  possibly  the  result 
might  have  been  the  right  one,  however  monstrous 
it  might  have  been.    If  it  had  really  turned  out 
that  all  the  property,  powers,  and  interest  of  every 
sort  and  kind  of  the  highway  board  had  ceased  to 
be  in  them  on  the  25th  March,  and  that  another 
body  had  been  substituted  for  them,  and  that  there 
had  been  a  direct  transfer  from  the  one  body  to 
the  other  at  midnight  on    the  25th    M«rch,    it 
might  have  been  said  that  there  was  something  in 
the  objection,  because  there  was  an  existing  bod^ 
in  whom  were  now  all  the  powers,  interests,  and 
property  of  the  defendant  body,  and  who  ought 
therefore  to  be  the  pemons  to  take  up  the  quarrel, 
and  stand  in  the  place  of  their  predecessors,  and 
bear  the  brunt  of  the  battle,  and  pay  the  costs  if 
unsuccessful.    All  that  would  have  bad  some  good 
sense  in  it ;  but  when  one  comes  to  look  at  th& 
matter  as  it  in  fact  is,  there  is  really  nothing  in  it. 
The  point  is  one  that  has  been  made,  and  there- 
fore  it  must  be  referred  to  shortly.    Now  what  is 
the  position  of  this  board  that  is  said  to  have  been 
dLisolved  on  the  25th  March  ?    It  is  a  highway 
board  constituted  under  the  General  Highway  Act 
of  1862  (25  &26  Yict.  c.  61),  consisting  of  waywar- 
dens elected  by  the  ratepayers  as  representatives 
of  the  various  parishes  that  are  united  together  to 
form  the  highway  district.    There  are  two  way- 
wardens elected  for  each  parish  incorporated  into 
the  district,  and  those  waywardens  manacle  the 
whole  business,  as  the  business  was,  before  the 
formation  of  the  board,  managrd  by  the  surveyors 
of  the  highways.    By  that  Act  of  Parliament  this 
new  body  was    created    a   corporation,    and    all 
the  property  of  the  surveyors  of  highways,  as  it 
existed  at  the  time  this  corporation  was  created, 
was  transferred  to  and  vested  in  the  new  corpora- 
tion, in  whom  also  were  vested  all  rights,  duties, 
and  powers  of  every  sort,  they  representing  the 
entire  district  as  a  corporation  having  common 
interests  and  common  rights.     Then,  it  appears 
that  this  board  determined  on  the  18th  Dec  1881 
that  they  would  take  steps  to  dissolve  themselves ; 
and  accordingly  a  resolution  was  passed  in  that 
month,  under  the  provisions  of  the  Act  of  Par- 
liament, that  they  would  dissolve,  and  accordingly,, 
acting  upon  tbat,  an  application  was  made  to  the 
justices  at  quarter  sessions,  on  the  3rd  Jan.  1882,, 
for  a  provisional  order  for  dissolution,  which  was» 
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Accordingly  made.     The  matter  then  came  before 
justices  at  the  two  sabsequent  quarter  sessions  in 
April  and  June,  on  each  of  which  occasions  it  was 
adjoarned,  and  nltimately,  at  the  sessions  on  the 
17th  Oct.  1882,  a  final  order  was  made,  that  "  this 
board  be  dissolved  as  from  the  25th  March  1883;'' 
and  the  effect  of  that  is,  that,  from  that  moment, 
the  25th  March  last,  they  ceased  to  have  the  power 
of  exercising  any  jarisdiction  whatever  over  these 
roadj.     Bv  virtue  of  the  39th  section  of  the  Act, 
all  their  duties  and  powers  in  relation  to  highways 
and  the  management  of  them  were  immediately 
transferred  by  the  operation  of  that  section  to  the 
old  board ;  that  is  to  say,  to  the  surveyors  of  high- 
ways in  the  several  parishes  as  they  existed  before 
the  Act  was  passed ;  but  this  remained  to  them, 
namely,  that,  as  from  the  25th  March  1883,  they 
were  to  make  np  and   state  their  accounts  as 
between  themselves  and  the  parishes,  to  adjust 
all  the  various  and  respective  interests  of  the 
several  parishes,  to  prepare  their  accounts  and 
distribute  the  money  and  property  to  each  of  the 
parishes  in  proportion  to  the  rights  of  the  several 
parishes  respectively,  and  also  to  prepare  and 
complete  their  accounts  and  to  present  them  to 
be  audited  in  the  regular  way.    That  was  their 
duty.     The    effect   of    that,    in    my  judgment, 
is,  that   this  board,  from  the  25th  March  1883, 
ceased  to  be  the  highway  authority,  and  ceased 
to  have    the    management    and    control  of  the 
highways,    or  any   responsibility  in    themselves 
with   respect   to  them,   but  that,  for   the  pur- 
pose of  winding-up  their  affairs,  stating  their 
accounts,    and    collecting    the    moneys    due    to 
them,  as  a  corporation  representing  twenty-five 
parishes   incorporated    in    their     name,    for   all 
these  purposes  they  still  continue  to  exist ;  and  it 
is  not  necessary  to  give  any  illustrations  showing 
how  that  must    be   the   case.    It  is,  absolutely 
impracticable  and  improbable  for  any  other  result 
to  follow.    The  consequence  of  that  is  that  there 
is  an   order  made  by  the  justices  against  the 
appellants,  the  Shorthorn  Dairy  Company,  that 
they  shoald  pay  to  the  Billerioay  Highway  Board 
a  sum  of    money  to  recompense  them  for    the 
expense     which    they,  the    board,    had   already 
incurred  in  making  good  injuries  caused  to  the 
highways    within  their  districts  by  the  "  extra- 
oidinary  traffic,"    which    the    Shorthorn    Dairy 
Company  had  brought  upon  the  said  highways. 
Now,  when  that  order  was  made  there  is  no  doubt 
at  all  that  there  was  a  debt  created  by  it  from  the 
Shorthorn  Dairy  Company  to  the  Billerioay  High- 
way Board,  which  it  was  not  merely  the  right  but 
the  absolute  duty  of  the  board  to  collect  and  bring 
in,  as  soon  as  they  possibly  could,  and  preparatory 
to  bringing  that  debt  in,  to  so  prepare  and  state 
their  acooonts  for  the  audit  as  to  give  credit  to 
the  several  parishes  interested  in  the  matter  for 
the  moneys  to  be  so  received ;  and  so  to  shape 
their  accounts  between    parish    and  parish  that 
each  parish  really  interested  in  it  should  have  the 
benefit  of  that  sum  of  money.      The   oompaoy 
then  having  entered  their  appeal  at  the  quarter 
■eesions,  ic  is  suggested  that,  because  this  board 
'was  dissolved  for  the  purpose  of  managing  the 
highways,  therefore  not  they   but   some  other 
body,  whom  it  is  impossible  to  discover,  ought  to 
have  come  in  and  taken  np  the  appeal ;  and  it  was 
said  that  the  surveyors  of  the  highways  should 
have  done  it.    I  do  not  even  understand  how  that 
otn  be  expressed  in  intelligible  language.    What  i 


surveyors  P    The  surveyors  of  the  two  parishes 
particularly  interested?     Certainly   not.     In  the 
first  instance  this  money  would  have  to  go  into 
the  bank,  and  form  part  of  the  common  fund,  and 
be  distributed  by    tho   board    according  to  the 
interests  of  the    several  parties  interested  in  it. 
If  it  could  be  said  that  the'overseer  of  any  particu- 
lar parish  could  come  in,  this  consequence  would 
follow,     that    if   that   parish     was    actually    in 
arrears    with    its    rates,    or    there    were    rates 
still    in   the   hands    of  the    overseers    of    that 
parish  not  yet  handed  over  to  the  board,  and  the 
overseers  were  to  come  in  and  intercept  that  money 
in  the  hands  of  the  Shorthorn  Dairy  Company, 
they  would  leave  the  board  in  this  position,  that 
the  board  would  have  to  prepare  their  account 
upon  the  fooling  of  showing  probably  that  the 
parish  would  be  entitled  to  a  contribution  out  of 
that  money  from  them,  whereas,  in  truth,  by  the 
interception  of  the  money  by  the  overseers  the 
state  of  the  account  would  be  altogether  altered. 
That  is  quite  enough  to  show  how  such  a  eonten- 
tion   would    work    out    in    practice.     It  cannot 
possibly,  as  it  seems  to  me,  be  said  that  this 
board  has  ceased  to  exist  for  all  purposes  whatso- 
ever ;  certainly  for  the  purpose  I  have  just  referred 
to  they  have  not  so  ceased,  and  therefore,  in  my 
opinion,   the  Court  of   Quarter  Sessions  were  in 
error  when  they  accepted  and  acted  upon  this 
objection.    It  seems  to  me  that  the  decision  of 
Lord  Campbell,  C.J.  in  the  case  of  Beg.  v.  Brown 
(tt&t  sup.)  IS  an  authority  for  the  proposition  that 
where,  as  is  the  case  here,  the  magistrates  came  to 
an  erroneous  decision  upon  a  preliminary  objec- 
tion and,  deciding  so  erroneously  upon  that  pre- 
liminary objection,  refuse  to  go  into  the  merits  of 
the  case,  that  is  not  hearing  and  determining  the 
case  at  all,  but  is  simply  refusing  upon  a  wrong 
ground    to  exercise  jurisdiction.      On   all  these 
grounds,  therefore,  I  am  of    opinion  that    this 
mandamuB  ought  to  issue  to  the  justices  that  they 
should  proceed  to  hear  and  determine  the  appeal. 

Smith,  J. — I  also  am  of  opinion  that  this  man^ 
damtu  should  go  to  the  quarter  sessions  to  hear 
this  appeal.  There  are  one  or  two  facts, 
^jhough  it  seems  to  me  that  there  are  very  few 
which  are  pertinent,  that  I  wish  to  notice  in 
this  case,  and  they  are  these :  On  the  22nd  Feb. 
1883  the  petty  sessions  made  an  order  upon  the 
Shorthorn  Dairy  Company  that  they  should  pay 
to  the  board  the  sum  of  3222.  Ss.  for  damage  done 
to  certain  bigbways  by  their  "  extraordinary 
traffic,*'  by  means  of  which  certain  roads  in  the 
Billerioay  highway  district  had  been  cut  up  and 
injured,  and  in  repairing  which  damage  that 
sum  of  money  had  been  expended  by  the  highway 
board  under  the  41  &  42  Yict.  c.  77  for  the 
common  use  and  benefit  of  the  district.  The 
justices  at  petty  sessions  determined  and  adjudged 
that  the  dairy  company  were  liable  to  pay  to  the 
highway  board  that  sum  of  money.  On  the  Ist 
March  1883  the  company  appealed  against  that 
order,  making  the  highway  board  respondents  in 
the  first  place,  as  they  were  bound  to  do.  On  the 
^oib  Mirch  1883  the  district  was  dissolved  pur- 
suant to  sect.  39  of  the  General  Highway  Act  of 
1862.  On  the  4th  April  1883,  upon  the  appeal 
coming  on  to  bo  heard  at  the  quarter  sessions,  the 
appellants  the  company  took  the  point  that,  inas- 
much as  the  district  had  been  dissolved  under 
sect.  39  of  the  25  &  26  Vict.  c.  61,  there  was  no 
person  in  existence,  body  corporate  or  otherwi  jo. 
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to  act  as  respondent  in  that  appeal.  The  jastices 
held  the  objection  taken  bj  the  appellants  to  be  a 
good  one,  and  ref ased  to  entertain  the  appeal  upon 
the  merits,  dismissed  the  order  of  the  jastioes  in 

Eetty  sessions,  and  gave  judgment  for  the  appel- 
ant company.  In  that  state  of  things  the  high- 
way board  came  to  this  court  and  asked  for  a 
mandamtbs  to  the  jastioes  to  enter  continaances 
and  hear  the  appeal,  upon  the  grounds  that  the 
jastioes  had  not  heard  and  determined  it,  and  that 
they  were  wrong  in  point  of  law  in  holding  that  there 
was  no  person  really  respondent  in  the  appeal.  Now, 
I  think  that  the  highway  board  wore  right  on  both 

foints,  and  I  will  take  the  last  point  first, 
t  has  been  strenuously  urged  by  Mr.  Fbilbrick 
and  Mr.  Bennett,  on  behalf  of  the  dairy  company, 
that  the  effect  of  sect.  39  is  to  obliterate  from  the 
face  of  the  earth  this  corporate  body  as  a  high- 
way board.  In  my  opinion  that  section  has 
no  such  effect.  When  we  look  at  the  25  &  26 
Yiot.  c.  61,  we  find  first  that  under  sects.  5  and  6 
the  highway  board  is  formed.  I  am  not  going 
into  the  details  as  to  how  the  district  is  formed^ 
but  there  are  in  sects.  5  and  6  a  set  of  provisions 
indicating  how  and  in  what  way  that  is  accom- 
plished ;  in  other  words,  how  parishes  are  to  be 
grouped  together  and  constituted  a  district. 
Then,  taming  to  sect.  9,  which  provides  who  is  to 
be  the  governing  body  of  that  district,  as  contra- 
distinguished £om  the  district  itself,  we  find 
there  a  set  of  provisions  as  to  who  are  to  be  such 
governing  body,  viz.,  the  highway  board,  which 
board  is  to  be  a  corporate  body  by  the  fact  of  its 
having  perpetual  succession  and  a  common  seal. 
We  have,  therefore,  by  sect.  5  a  district,  gud 
district,  formed,  and  by  sect.  9  wo  have  a  govern- 
ing body,  qud  governing  body,  formed  and  made 
corporate  with  a  common  seal.  Then  sect.  11 
provides  how  and  in  what  wav,  after  the  formation 
of  the  district  and  the  board,  the  property  which 
was  the  property  of  the  parishes  before  they  were 
made  a  district  becomes,  upon  the  district  being 
made,  the  property  of  and  vested  in  the  highway 
board,  and  if  it  never  should  become  necessary  to 
abolish  a  district  these  two  sections  would  poiut 
out  how  and  in  what  way,  after  the  passing  of  the 
25  &  26  Yiot.  c.  61,  and  the  parishes  having  been 
united  into  a  district,  the  affairs  of  the  district 
are  to  be  carried  on  as  regards  highways  after 
that  date.  But  it  seems  to  have  been  thought  by 
the  Legislature  that  it  might  be  desirable,  in 
certain  cases,  that  a  district  should  be  dissolved, 
and  then  we  come  to  sect.  39.  Now  what  does 
that  say  P  As  it  seems  to  me,  sect.  39  does  nothinc; 
more  than  say  that  in  certain  cases  a  highway 
district  may  be  dissolved,  and  then  it  goes  on  to 
say,  "  where  any  highway  district  is  dissolved 
the  provisions  of  the  principal  Act "  (that  is  the 
Highway  Act  5  &  6  Will.  4,  c.  60)  "  in  relation  to 
the  election  of  surveyors,  and  to  all  other  matters, 
shall  apply  to  the  said  highways  in  the  same 
manner  as  if  such  highways  had  never  been 
incladed  within  the  limits  of  a  highway  district." 
I  read  that  as  meaning  that,  after  a  district  has 
been  duly  dissolved,  then  the  surveyors,  qud 
surveyors,  who  are  appointed  by  the  individual 
parishes  after  the  district  has  come  to  an  end,  are 
to  take  up  the  maintenance  of  the  repairs  and  so 
on  of  the  highways,  exactly  in  the  same  way  as 
before  the  passing  of  the  Act  of  1862,  and  before  the 
twenty-five  parishes  as  in  this  case  were  made  into 
a  district  at  all.    Then  comes  this  question,  What 


is  to  become  of  the  corporation  P    It  is  said  that 
sect.  39  dissolves  the  corporation  which  had  been 
brought  Into  existence  by  sect.  9.    It  has  been 
p>ointed  out  very  forcibly  by  Mr.  Poland  what  a 
ridiculous  result  would  be  brought  about  if  that 
was  really  the  intention  of  the  Legislature  and  the 
true  construction  of  the  statute.    First  of  all,  the 
corporation,  qud  corporation,   may  have  a  judg- 
ment for  money  owing  to  them ;  who  then  would 
get  that  P    The  surveyor  could  not  sue  upon  snch 
a  judgment.    The  surveyor  is  the  old  surveyor, 
and  the  old  surveyor  could  not  sue  upon  such  a 
judgment  in  any  shape  or  way.    Then  it  may  be 
that  debts  are  owing  to  the  corporation  on  oon- 
tracts.  How  is  a  stranger  to  sue  on  such  a  contract 
as  that  P    He  cannot  sue  a  party  owing  money  on 
contract,  for  a  person  owing  money  on  contract  is 
in   no  shape  or  way   under   any   liability  to  a 
stranger.    Then  again,  debts  may  be  owing  to  the 
corporation,  as  there  are  in  this  oaso,  and  there 
may  be  debts  to  be  called  in  by  the  corporation,  as 
is  tne  case  at  present,  and  there  is  in  the  present 
case  also  a  sum  of  about  1400Z.  in  hand,  which  has 
to  be  distributed  to  the  different  recipients  of  that 
fund.    It  is  urged  on  the  one  side  that  the  resalt 
of  the  dissolution  is  to  put  an  end  to  the  corpora- 
tion ipso  facto,  and  to  let  loose  all  the  judgment 
debtors  and  the  p>erson8  who  owe  money  on  con* 
tract,  and  to  bring  the  corporation  to  an  end  as 
from  that  date.    That  certainly  seems  to  me  to  be 
a  monstrous  and  ridiculous  result,  and  one  that  I 
should  not  consider  the  statute  to  mean  unless  it 
were  expressed  in  perfectly  clear  and  unmistak- 
able words  that  such  was  its  meaning.    But  doea 
the  Act  mean  it  P    On  the  contrary,  on  looking 
into  this  statute  it  seems  to  me  tliat  it  never  in- 
tended such  a  result  at  all.    There  are  no  words  in 
the  Act  to  dissolve  the  corporation  aa  has  been 
suggested ;  there  are  only  words  which  allow  the 
dissolution  of  the  district ;  and  it  seems  to  me  that, 
for  the  purpose  of  winding-up  their  affairs,  for  the 
purpose  of  getting  in  their  delfts,  and  for  the  pur- 
pose of  distributing  the  moneys  they  may  have 
in    hand,    the  Billericay  Highway  Board  as  a 
corporation  still  exists,  and  as  such  are  the  proper 
respondents  in  this  appeal,  which  was  lodged  on 
the  1st  March  1883.    The  only  other  point  raised, 
and    which   this  court  has    now   to    determine, 
is,  whether  or  not  the  justices  have  in  fact  heard 
and  determined  this  appeal.    Now,  after  hearing 
and  referring  to  the  cases  which  have  been  cited 
before  us  upon  that  point,  and   particularly  the 
capes  of  Beg.  v.  The  Justices  of  Middlesex  (uhi  sup.) 
and  Rex  v.  The  Justices  of  Oloucesler shire  (uhi  sup.). 
I  am  clearly  of  opinion  that  there  has  been  no  real 
hearing  of  the  case  at  all.   There  has  been  nothing 
but  a  determination  of  the  justices  upon  a  pre- 
liminary matter,  but  no  hearing  upon  the  merits; 
and  therefore,  in  my  judgment,  this  mandamus 
sbould  go  directing  the   justices   to  enter  con- 
tinuances and  hear  the  appeal. 

Rule  absolute  for  a  mandamus. 

Solicitor  for  the  Billerioay  Highway  Board, 
W,  W.  Brown,  agent  for  0.  0,  Lewis,  Brentwood. 

Solicitors  for  the  Shorthorn  Dairy  Company, 
Beaumont  and  Warren. 
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June  13,  H  and  21, 1883. 
(Before  Watkin  WiLcum  and  A.  L.  Smith,  JJ.) 
Bso.  on  the  complaint  of  T.  D.  Siblt  t;.  Whtti 

AND  0THXB8.(a) 

Poor  riUe-'OvergeerM  of  parish  in  a  wnian — BUI  in 
Parliament  easUng  hwrd»n  on  poor  raie — Over» 
9eer$  Ofpoting  BiU  hy  auihorUy  of  the  ve$try — 
Ohargtng  €0$t$  of  opponUon  on  the  raiee — 
JudUor'8  eeri^eaie  aUomng  same  in  wnon 
aeeounie — Certiorari — Eight  and  power  of  over* 
eeere  to  oppoee  Bill  and  eharge  coete  on  poor 
rate — Siattu  and  dutiee  of  overae&re, 

L  The  overeeere  of  a  pairieh  in  a  union  aire  not 
entitled  and  have  no  powerHo  oppose  the  passing 
of  a  BiU  in  Pa/rliamentp  and  eharge  the  easts  of 
sunk  opposition  upon  the  poor  r<Mte,  notm^- 
standing  that  the  BiU  proposed  to  ehargs,  Whder 
certain  dreumstanees,  the  poor  rates  of  the  parish 
with  payment  of  interest  on  stock  to  he  tnerehy 
created,  and  that  they  were  authorised,  hy  a 
vestry  meeting  of  the  raiepayers',  to  oppose  the 
BiU,  and  to  touee  swih  steps  and  incur  stMh 
expense  in  opposing  it  as  they  might  think 
necessary, 

2.  Overseers  are  not  trustees  for  the  poor,  hut 
statutable  ofieers  whose  duiies  are  to  keep  the 
parish  hooks,  make  up  proper  eieeounts,  coUeet 
the  required  rates,  and  hand  over  the  proceeds  to 
the  proper  persons.  They  ha»e  not  the  ordinenry 
governing  or  directing  of  relief  to  the  poor,  nor 
anything  whatever  to  do  with  mainta/lning  the 
ahmty  of  the  parish  to  pay  the  required  raU, 

Bo  held  hy  the  QueenU  Bench  Division  (Watkin 
WiUiams  and  A.  L.  Smith,  JJ.),  m>aking  absolute 
a  rule  for  a  certiorari  to  remove  into  that  division 
the  district  auditov^s  certificate  and  allowance,  in 
the  union  accounts,  of  the  costs  incurred  hy  the 
overseers  of  a  parish  in  a  union,  in  opposvng  a 
BiU  in  ParUamenl  whieh  proposed  to  east  a 
pecuniary  hurden  on  the  poor  rates  of  the  parish. 

Bright  V.  North  (2  PhU.  Oh.  Bep.  216 ;  16  L.  J. 
255,  Oh.)  and  The  Attorney-General  v.  The 
Mayor,  Ao.,  of  Brecon  (40  L.  T.  Bep.  N.  8.  52 ; 
10  Oh.  Div.  204;  48  L.  J.  153,  Oh.)  dUoussed 
and  distinguished, 

A  ETiLB  nisi  was  obtained  on  the  30th  April  last,  at 
the  instance  of  Thomas  Dix  Sibly,  a  ratepayer  of 
the  parish  of  St.  Georoe,  in  the  Barton  JEtegis 
Union,  in  the  county  of  Gloucester,  calling  upon 
George  Symonds  White,  auditor  of  the  Gloacester- 
shire  Audit  District,  to  show  cause  why  a  writ  of 
certiorari  should  not  issue,  directed  to  him  to  re- 
moTc  into  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice  the  certificate  of  allowance  made 
by  him  (together  with  his  reasons  or  grounds  for 
tne  same),  bearing  date  on  or  about  the  10th  Dec. 
1882.  of  the  sum  of  3271. 148.  Sd.  in  the  accounts  of 
the  Barton  Begis  Union,  for  expenses  incurred  by 
the  churchwardens  and  overseers  of  the  parish  of 
Stw  George,  in  the  said  union,  in  opposing  in 
Pkurliament  a  Bill  called  "  The  Bristol  Port  and 
Docks  Commission  Bill." 

The  &ct8  of  the  case  are  as  follows :— In  the 
session  of  1882  a  Bill  entitled  "  The  Bristol  Port 
and  Dock  Commission  Bill"  was  presented  to 
Parliament,  by  which  BiU  power  was  sought  to 
constitute  a  commission  for  the  purpose  of  acquir- 
ing and  working  the  docks  at  Bristol,  and  for  the 
purpose  of  the  Bill  to  raise,  if  necessary,  moneys 

(a)  Beportfid  by  Hskby  LnoH.  Etq.,  Barrlster«t-Lftw. 
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out  of  the  poor  rates  of  the  citjr  and  county  of 
Bristol  and  certain  parishes  adjoining,  of  which  the 
parish  of  St.  George  was  one. 

Upon  its  becoming  known  what  powers  the  Bill 
sought  to  obtain,  the  overseers  of  the  said  parish 
of  St.  G^eor^e  called  a  meeting  of  the  vestry  of  the 
parish,  which  meeting  passed  a  resolution  that 
the  Bill  should  be  opposed,  anfl  authorising  the 
overseers  to  oppose  the  Bill  in  Parliament,  and  to 
take  steps  and  incur  such  expenses  in  opposing  it 
as  they  should  think  necessary. 

The  churchwardens  and  overseers  of  the  esAd 
parish  thereupon  proceeded  to  oppose  the  Bill,  and 
rorthwith  presented  a  petition  against  it,  and 
upon  the  Bill  coming  before  a  committee  of  the 
House  of  Lords  they  were  heard  by  counsel  in 
opposition  to  the  Bill,  which  was  ultimately 
rejected  by  the  Lords'  committee.  In  opposing 
the  Bill  the  said  churchwardens  and  overseers 
incurred  costs  and  expenses  amounting,  as  allowed 
on  taxation,  to  the  sum  of  327L  14«.  Sd.,  which 
sum  was  paid  by  them  out  of  moneys  in  their 
hands  arismg  out  of  the  poor  rates  of  the  parish 
of  St.  George,  and  was  charged  by  them  in  their 
parish  accounts  as  follows : 

September. — By  cash  for  expenses  inonrrred  in  opposing 
in  Parliamnnt  the  Bristol  Port  and  Docks  CommisBion 
BiU,  the  promoters  of  which  aoaght  for  power  to  charge 
on  the  poor  rate  of  this  parish  (witu  certain  other 
parishes)  any  deficiency  that  might  arise  in  carrying  out 
their  undertaking  (the  Bill  was  thrown  ont  l^the  Lords 
Committee) ;  amount  as  allowed  on  taxation,  9S7{.  148.  8d. 

On  the  audit  of  the  accounts  of  the  said  union, 
on  the  19th  Dec.  1882,  the  said  T.  D.  Siblv 
attended  the  audit  meeting,  and  on  his  own  behalf, 
as  a  ratepayer,  and  as  solicitor  on  behalf  of  certain 
other  large  ratepayers  of  the  parish,  objected, 
under  the  provisions  of  the  7  <fe  8  Yict.  o.  101,  s. 
85,  to  the  allowance  of  the  said  sum  as  not  being  a 
lawful  charge  upon  the  poor  rates,  and  as  one 
that  ought  not  to  have  been  made  by  the  over- 
seers or  to  be  allowed  by  the  auditor. 

The  auditor,  however,  allowed  the  sum,  and  made 
his  certificate  for  it,  giving  the  following  written 
reasons  for  so  doing : 

I  have  allowed  the  sum  of  S271.  148.  8d.,  being  the 
amonnt  of  a  duly  taxed  bill  of  Mr.  J.  W.  S.  Dix,  the 
soUoitor  employed  oy  the  parish  of  St.  Qeorge  for  oppos- 
ing in  Parliament  a  Bill  enlatled  the  Bristol  Port  and 
Docks  Commission  Bill ;  because,  as  it  was  proposed  bv  the 
■aid  Bill  to  take  power  to  chaige  the  poor  rate  of  the 
parish,  and  to  impose  other  or  additional  rates  on  pro- 
perty within  the  parish,  which  in  the  opinion  of  the 
parish  officers  wonld  ininrionslT  affect  the  valne  of  pro- 
perty therein,  it  was  their  dnfy,  as  trustees,  to  oppose 
snoh  Bill ;  and  that  they  were  justified,  having  acted  on 
the  opinion  of  solicitor  snd  counsel,  in  applying  the 
funds  in  their  possession  (raised  by  rates)  in  opposing 
such  Bill,  which  was  thrown  ont  by  the  Lords'  Com- 
mittee.   Witness  my  hand  this  31st  Jan.  1883. 

(Signed)        0.  S.  Whitb,  District  Auditor. 

The  aadibor  having,  on  the  requirement  of  the 
said  T.  D.  Sibly,  so  stated  in  writing  his  reasons 
for  allowing  the  aforesaid  sum,  the  mle  nisi  for  a 
certiorari  was  moved  for  and  obtained  as  above 
mentioned  at  the  instonoe  of  the  complainant,  the 
said  T.  D.  Sibly,  and  now  came  on  to  be  argned, 
when  the  following  oonnsel  appeared,  and  showed 
oanse  against  the  mle  on  behalf  of  the  several 
different  parties  as  follows : 

S.  D,  Greene  for  G.  S.  White,  the  district  auditor. 

Oharles,  Q.O.  and  Pitt  Lewis  for  the  charch- 
wardens  and  overseers  of  the  parish  of  St.  George. 
Tii«*y  cited  in  support  of  their  arguments 
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Beg.  on  the  complaint  of  T.  D.  Siblt  v.  Whiti  and  othuu. 


Q.B.  Div.] 


[Q.B,  Dnr. 


#   jReo.  V.  Th9  Comm%88ioner8  of  Bewers  for  ths  Tower 

bamleUAB,  &  Ad.  282;  9  L.J.  30,  M.  C. ; 
Attomey-Oeneral  y.  Oompton,  1  To.  &  Col.  0.  C.417 ; 
Attorney 'OeneralY.  Mayor,  crc,  of  Brecon^  40  L.  T, 

Bep.N.S.52;  10 Ch.  DiY. 204 ;  48 L.  J.  158,  Ch. ; 
AUonuy-Oeneral  v.  The  Corporation  of  Wigcm,  Eay, 

268;  28L.  J.429^.;  Dea.M.&Q.52; 
Bright  y.  North,  2  JPh.  216 ;  a.  c.  nom.  Brighton  t. 

NoHhJLe  L.  X  255,  Ch. ; 
Beg.  Y.  The  Mayor,  ^c.of  Shejgield,  L.  Bep.  6  Q.  B. 

668;  40  L.  J.  247,  Q.  B. ; 
48  Eliz.  o.  2,  uot.  1 ; 
4  &  5  Will.  4,  c.  76,  sect.  54. 

Pe^heram,  Q.G.  and  W.  F.  Barry  for  the 
gnardians  of  the  Barton  Begis  Union. 

A.  WiUs,  Q.G.  and  Glen,  for  the.oomplainant 
Sibly,  sapported  the  rnle  for  a  certiararit  and 
dted 

Beg.  ▼.  The  Mayor  of  Sheffield  (ii(>  «up.) ; 
Beg.  Y.  Stewart  and  another,  12  A.  &.  E.  772 ; 
QwXdaworth  y.  Knight  and  others,  11  M.  &  W.  887  ; 
12  L.  J.  N.  S.  282,  Ex. 

The  Boope  and  Bnbstanoe  of  the  argnments 
nrced  on  either  side  soffioiently  appear  in  the 
jadgment  of  the  oonrt. 

Owr,  adv,  vtiU, 

June  21. — ^The  written  judgment  of  the  Gonrt 
(Williams  and  A  L.  Smith,  JJ.)  was  now  delivered 
as  follows  by 

A.  L.  Smith,  J. — In  this  oase  a  rule  niei  for  a 
writ  of  eertiorari  was  obtained  on  behalf  of  Thomas 
Dix  Sibly,  a  ratepayer  of  the  parish  of  St.  Gkorge 
in  the  Barton  Begis  Union,  in  the  ooonty  of 
Glonoester,  to  remove  into  this  oonrt  the  oerti- 
fioate  of  allowanoe  made  on  the  19th  Dea  1882 
by  Mr.  G^rge  Symonds  White,  the  aaditor 
of  the  Gloucestershire  Audit  District,  whereby 
he  allowed  the  sum  of  32^.  14$.  8d.,  being  the 
amount  of  a  duly  taxed  bill  of  costs  of  the  soli- 
citor employed  by  the  overseers  of  the  said  parish 
of  St.  George  for  opposing  in  Parliament,  in  the 
session  of  1882,  a  Bill  entitled  the  Bristol  Port 
and  Docks  Commission  Bill.  The  material  facts 
are  as  follows :  On  the  18th  Dec.  1881  the  Bill  in 
question  was  deposited;  on  the  80th  Deo.  1881 
notice  for  oonveniog  a  vestry  meeting  of  the  said 
parish  of  St  George  was  given  by  the  churdi- 
wardens  and  overseers  thereof,  and  pursuant 
thereto,  on  the  10th  Jan.  1882,  a  vestry  meeting 
was  held,  at  which  it  was  resolved  that  the  BiU 
should  be  opposed,  and  that  the  overseers  should 
take  such  steps  and  incur  such  expense  as  they 
m^ht  think  necessary.  The  overseers  thereupon 
dia  oppose  the  Bill  in  Parliament,  and  obtained 
its  rejection,  ahd  iucurred  therein  the  costs 
amounting  to  d28Z.  lis.  Sd.  The  said  Bill,  amongst 
other  provisions,  contained  the  following  clause : 
76.  (1.)  If  the  commission  (meaning  thereby  the 
companies  incorporated  by  the  saia  Bill)  at  any 
time  find  that  tney  cannot  have  at  their  imme- 
diate disposal,  under  their  borrowing  powers  or 
otherwise,  fhnds  sufficient  to  provide  for  the 
punctual  payment  of  the  whole  of  the  interest 
on  the  consolidated  stock  on  the  day  appointed 
for  payment  of  the  same,  they  shall,  at  such  time 
before  that  day  as  will  enable  provision  for  such 
punctual  payment  to  be  made  in  manner  after  men- 
tioned, isRue  precepts  to  the  corporation  and  to  the 
Barton  Regis  guardians  and  to  the  Bedminster 
guardians  respectively,  requiring  each  of  such 
bodies  to  pay  within  a  specified  time,  to  be  named 
in  such  precepts,  the  amount  therein  mentioned 
as  payable  by  such  body.  (2.)  It  shall  be  the  duty 


of  each  of  such  bodies  to  comply  .with  the  reguisi- 
tion  of  such  precept  by  paying  the  sums  mentioned 
out  of  any  moneys  in  their  hands  or  by  levying 
the  amount  required,  in  the  oase  of  the  corpora- 
tion as  part  of  the  borough  rate,  and  in  the  case 
of  the  said  guardians  as  part  of  the  poor  rate 
leviable  on  the  portions  of  their  respective 
premises  comprised  in  the  dock  rate  area  excloai ve 
of  the  oity.  (8.)  If  default  is  made  in  paynaent 
by  any  of  the  said  ratepayers  of  the  sums  required 
to  be  paid  b^  them  in  pursuance  of  this  seotion, 
the  amount  in  de&ult  shall  be  deemed  to  be  a  debt 
due  to  the  commission  from  the  defaulting  autho- 
rity, and  to  be  enforceable  at  the  instanoe  of  the 
commission  by  numdamugi,  (4.)  The  amount  pay- 
able by  each  of  the  said  bodies  shall  be  calculated 
by  the  commission  in  proportion  to  the  rateable 
value  of  the  city  and  of  the  portions  of  the  said 
moneys  comprised  in  the  dock  rate  area,  exclusive 
of  the  dty,  according  to  the  valuation  list  for  the 
time  being  in  force,  or,  if  there  is  no  valuation 
list,  then  according  to  the  last  rate  for  the  relief 
of  the  poor.  The  reasons  given  by  the  auditor  for 
the  allowance  which  he  made  were  as  follows : 
"  Because  it  was  proposed  by  the  said  Bill  to  take 
power  to  charge  the  poor  rate  of  the  parish  and  to 
impose  other  or  aaditional  rates  on  property 
within  the  parish  which  in  the  opinion  of  the 
parish  cheers  would  injuriously  affect  the  value  of 
the  property  therein,  it  was  their  duty,  as  trustees, 
to  oppose  such  Bill,  and  that  thev  were  justified, 
having  acted  on  the  opinion  of  eolioitora  and 
counsel,  in  applying  the  fhnds  in  their  possession 
(raised  by  rates)  in  opposing  such  Bill,  which  was 
thrown  out  by  the  Lordst  Committee."  The  c[oes- 
tion  now  raised  before  us  is,  whether  this  is  an 
expenditure  which  the  overseers  were  legally 
entitled  to  make ;  or,  in  other  words,  whether  it  is 
an  allowance  which  could  in  point  of  law  be  made. 
It  was  insisted  by  Mr.  Charles,  on  behalf  of  the 
overseers,  that  the  provisions  of  the  Bill  oast  upon 
the  ratepayers  an  additional  burden,  inasmnoh 
as  it  provided  for  the  taking  of  more  money 
out  of  the  parish  than  otherwise  would  have 
been  the  case,  and  thereby  might  exhaust 
the  abilitv  of  the  parish  to  paj  rates;  that 
it  affected  the  poor  of  the  parish,  inasmnoh 
as  it  diminished  the  rateable  capacity  of  the 
parish ;  that  it  cast  an  additional  duty  upon  the 
overseers  themselves,  viz.,  that  of  making  an 
additional  levy  for  the  purposes  of  the  Bill,  and 
that  thereby  "  rights,  privileges,  and  duties  "  of 
the  overseers,  within  the  meaning  of  the  case 
hereinafter  referred  to,  were  directly  attacked ; 
that  by  the  statute  43  Eliz.  c.  2,  s.  I,  the 
overseers  of  the  poor  were  to  raise,  weekly 
or  otherwise,  by  the  taxation  of  every  inhabi- 
tant and  of  every  occupier  in  such  competent 
sum  for  and  towards  the  necessary  relief  of 
the  poor,  to  be  ffathered  by  the  parish  aooord- 
ing  to  tiie  ability  of  the  same;  that  the 
overseers,  as  trustees  for  the  poor,  either  by 
reason  of  the  provisions  of  the  statute  itself,  or  if 
not  by  the  direct  authority  thereof,  at  any  rate  as 
incident  to  the  powers  tnereby  conferred,  were 
entitled  to  defend  themselves  from  the  proposals 
made  by  the  Bristol  Port  and  Docks  Commission 
Bill,  and  to  exp>end  moneys  derived  from  the  poor 
rate  in  opposing  the  same.  If  it  could  be  estab- 
lished that  the  overseers  were  trustees  as  sug- 
^sted,  and  that  "  rights,  privileges,  and  duties  " 
similar  to  those  dealt  with  oy  the  Lord  Chano^or 
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in  the  CMe  of  Brtght  v.  NoHh  (2  Phil!.,  tM  mpX 
and  by  the  late  Master  of  the  Bulls  in  2%e  Attorney- 
General  J.  Brecon  («W  aup.),  were  bein^  attacked, 
we  are  of  opinion  that  those  oases  are  authorities 
for  the  proposition  put  forward  on  behalf  of  the 
overseers;  and  indeed  this  was  not  disputed  at  the 
bar.    We  are,  however,  of  opinion  that  the  over- 
seers wholly  fail  in  point  of  fact.    In  the  first 
place,  there  is  no  trust  imposed  upon  them  to 
muntain  the  ability  of  the  parish  to  pay  rates, 
and  even  if  there  were,  the  duty  to  maintain  the 
ability  of  the  parish  to  pay  rates  is  wholly  dis- 
wmiUr  from  the  duty  which  existed  in  the  case  of 
r^!^  ^'^orth  (vhi  8upX  viz.,  to  maintain  the 
stabUity  of  the  banks.    Overseers,  though  a  qwui- 
oorpomtion  for  some  purposes  not  material  to  this 
case  (Goldeworihy  v.  Knight,  ubi  sup.),  are  officers 
Mnually  or,  as  in  this  case,  triennially  appointed; 
their  duty  is  to  keep  the  parish  books,  to  make 
up  proper  accounts,  to  collect  the  required  rates, 
and  to  hand  over  the  proceeds  to  the  proper 
persons.  They  have  not  even  the  ordering,  govern- 
ing,  or  directing  of  relief  to  the  poor ;  that  apper- 
twns  to  the  guardians  (4  &  6  WilL  4.  c.  76,  s.  64). 
Ihey  (the  overseers)  have  nothing  whatever  to  do 
with  maintaining  the  ability  of  the  parish  to  pay 
the  required  rate.    An  overseer  is  (as  stated  by 
Ix)rd  Denman,  0.  J.  in  the  case  of  Beg.  v.  Stewart, 
ub%  aup.),  a  statutable  officer  dealing  with  a  sta- 
tutable fund,  and  accountable  for  its  application  to 
statutable  purposes.     If  the  contention  of  the 
overseers  in  this  case  were  well  founded,  they 
would  be  entitled  to  expend  the  moneys  of  the 
VooTTAte  in  opposing  every  local  or  other  scheme 
which  might  tend  to  alter,  lessen,  or  interfere  with 
the  rateable  value  of  the  parish.    As  to  the  sug- 
gestionthat  their  own  duties  maybe  varied  by  the 
Bnstol    Port  and    Docks    Commission   Bill    in 
their  having  to  make  an  additional  levy  in  that 
behalf,  we  are  of  opinion  that  such  are  not  within 
either  of  the  decisions  cited.    In  our  judgment, 
neither  by  the  statute  of  Elizabeth  nor  by  any 
powers  incident  thereto,  were  the  overseers  en- 
tatled  to  oppose  the  Bill  in  question,  and  to  charge 
the  costs  thereof  upon  the  poor  rates ;  that  they 
have  no  "rights,  privileges,  or  duties,"  within  the 
meanin|]^  of  the  cases  cited ;  and,  inasmuch  as  it 
was  not  contended  that  any  right  to  property  was 
sought  to  be  attacked,  we  are  of  opinion  that  this 
rule  must  be  made  absolute,  with  costs  against  the 
overseers. 

Bide   aheohUe  for   a   eertiorari,  wUh   eoets 
againet  the  overseers. 

Solicitors  for  the  complainant,  Sibly,  Merediths, 
Boherts,  and  MiOs,  agents  for  Sibly  and  Dicldnson, 
Bnstol. 

Solicitors  for  G.  S.  White,  the  district  auditor, 
Feaoock  and  Goddard,  agents  for  Mullings,  EUett, 
and  Co.,  Cirencester. 

Solicitors  for  the  overseers  of  St.  George's, 
T  *^A  5*^W»#,  Burgee,  and  Co.,  agents  for 
/.  IT.  fif.  IKaj,  Bristol. 

Solicitors  for  the  guardians  of  the  Barton  Begis 
^niQii,  Gregory,  Bowdiffe,  Bawle,BJid  Johnstone, 
agents  for  Benson  and  Carpenter,  Bristol. 


HOUSS   OF  LOBDB. 

Tuesday,  AprU  24,  1883. 
(Before  Lords  Blackbukn,  Bbakw£LL,  and 

FiTZQEBALD.) 

Chuechwaedbks  op  West  Ham  v.  Ilbb.  (a) 

ON  APFBAL  PEOM  THE  GOUET  OF  AFFBAL  IN  ENGLAND. 

Poor  rate-Stat.  69  Geo.  3,  o.  12.  sect.  Id—Owner 
rated  mstead  of  occupier— House  let  *' at  a 
greater  rate  than  20L" 

Where  a  house  is  Ut  ai  a  rent  *'  payable  at  any 
shorter  period  than  three  months,"  which  in  the 
aggregate  amounts  to  more  than  20{.  a  year,  the 
owner  cannot  be  assessed  to  the  poor  rate  instead 
of  the  occupier  under  Stat.  69  Geo.  3.  o.  12,  sect. 

Judgment  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  a  judgment  of  the 
majority  of  the  Court  of  Appeal  (Lord  Coleridge, 
C.J.,  and  Brett,  L. J.,  Baggallay  L,J,  dissenting), 
which  had  reversed  an  order  of  the  Queen's  Bench 
Division. 

The  case  is  reported  below  in  8  Q.  B.  Div.  69. 
and  46  L.  T.  Bep.  N.  S.  149. 

The  question  raised  by  the  appeal  was  whether 
the  owner  pf  houses  let  at  weekly  rents,  the  sum 
of  which  in  the  course  of  a  year  would  amount  to 
more  than  20L,  is  liable  to  be  assessed  to  the 
poor  rate  under  sect.  19  of  Sturges  Bourne's  Act 
(69  Qeo.  3,  c.  12.)  instead  of  the  actual  occupiers. 

The  section  applies  to  ••  houses,  apartments,  or 
dweUings, ....  let  ....  at  any  rate  or  rent  not 
exceeding  20Z.  nor  less  than  61.  by  the  year,  for 
any  less  term  than  one  year,  or  on  any  agreement 
bv  which  the  rent  shall  be  reserved  or  made  pay- 
able at  any  shorter  period  than  three  months." 

The  respondent,  who  was  the  owner  of  house 
property  let  at  weekly  rents,  had  been  assessed 
under  a  resolution  passed  by  the  vestry  of  West 
Qam  under  this  section. 

The  Queen's  Bench  Division  held  that  the 
assessment  was  properly  made,  but  this  decision 
was  reversed  by  the  Court  of  Appeal  as  above 
mentioned.  The  churchwardens  and  overseers 
then  appealed  to  the  House  of  Lords. 

F.  M.  White,  Q.C.  and  Mugliston  appeared  for 
the  appellants.  Their  arguments  appeur  sufficiently 
from  the  judgment  of  their  Lordships. 

No  counsel  appeared  for  the  respondent.  At 
the  conclusion  of  the  argument  for  the  appellants 
their  Lordships  gave  judgment  as  follows : 

Lord  Blackbukn.— My  Lords :  In  this  oase  the 
whole  question  turns  upon  the  construction  of 
sect.  19  of  69  Geo.  3,  c.  12.  I  quite  agree  with  the 
ar^ment  which  has  been  addressed  to  your  Lord- 
ships, that  in  construing  an  Act  of  Parliament, 
where  the  intention  of  the  Legislature  is  declared 
by  the  preamble,  we  are  to  give  effect  to  that 
preamble  to  this  extent,  namely,  that  it  shows  .us 
what  the  Legislature  is  intending;  and  if  the 
words  of  enactment  have  a  meaning  which  does 
not  go  beyond  that  preamble,  or  may  come  up  to 
the  preamble,  in  eitner  oase  we  prefer  that  mean- 
ing to  one  showing  an  intention  of  the  Legislature 
which  would  not  answer  the  purposes  of  the 
preamble  or  would  go  beyond  them.  To  that 
extent  only  is  the  preamble  material.  The 
preamble  of  the  section  in  question  states  that 

(a)  Beported  by  O.  E.  Maldsn,  Eeq.,  Barristor-at-Lftir. 
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the  payment  of  rates  is  evaded  by  honses  being 
"  let  oat  in  lodgings,"  in  which  case  I  may  observe 
that   those  who  framed  the  preamble    did  not 
understand  the  law  as  it  is  perfectly  settled  now. 
A  man  who  lets  ont  houses  in  lodgings,  and  is  the 
oocnpier,  is  himself  liable,    and  the  lodgers  are 
not.     The    preamble    proceeds    to   say,  "or  in 
separate  apartments  " — in  which  case  l^e  oooopier 
of  the  separate  apartments  is  rated—"  or  for  short 
terms,  or  let  to  tenants  who  qait  their  residences 
or  become  insolvent  before  the  rates  eharged  on 
them  can  be  collected."    That  is  the  evil  which  is 
pointed  at,  and  then  the  section  enacts  a  remedy 
for  it :  "  That  it  shall  be  lawful  for  the  inhabitants 
of  any  parish  to  resolve  and  direct  that  the  owner 
or  owners  of  all  houses,  apartments,  or  dwellings 
in  such  parishes,  being  the  immediate  lessor  or 
lessors  of  the  actual  occupier  or  occupiers,  which 
shall  respectively  be  let  to  the  occupiers  thereof  " 
(for  the  moment  I  will  leave  out  the  next  line  and 
a  half)  "for  any  less  term  than  one  year,  or  on 
any  agreement  by  which  the  rent  shall  be  reserved 
or  made  payable  at  any  shorter  period  than  three 
months,  shall  be  assessed  to   the  rates  for  the 
relief  of  the  poor  instead  of  the  actual  occupiers." 
Now,  stopping  there  (I  have  left  ont  the  limita- 
tions as    to    value    fUtogether).    there  are  two 
things.      As  it  seems  to  my  mind,  where  there 
has  been  a  letting  to  the  occupier  of  a  tenement 
for  any  less  term  than  one  year,  the  lessor  may  be 
rated  instead  of  the  occupier,  or  where  there  has 
been  a  letting  to  the  occupier,  and  by  the  terms  of 
the  agreement  the  rent  has  been  made  payable 
at   any  shorter  period    than  three  months,  the 
lessor  may  be  rated  instead  of  the  occupier.   So 
far  I  think    there  can  be  no  doubt  about  the 
matter.    But  it  is  very  improbable  that  the  Legis- 
lature would  have  passed  any  such  enactment  with* 
out  some  limit  of  value ;  and  accordingly  there  are 
here  the  words  "  at  any  rent  or  rate  not  exceeding 
201.  nor  less  than  62.  by  the  year."    Those  words 
are  put  in  immediately  afber  the  words  "  let  to  the 
occupiers  thereof,"  and  the  first  question  is  upon 
the  natural  and  grammatical  construction  of  the 
words.     Should  they  apply  to  a  letting  for  any 
less  term  than  one  year  or  on  an  agreement  by 
which  the  rent  shall  be  reserved  or  made  payable 
at  any   shorter  period  than  three  months  P    I 
think  that  the  plain  and  natural  meaning  of  the 
words  is  that  they  shall  extend  to  both  cases,  the 
value  must  govern  both  classes.    Now,  it  is  said — 
and  that  is  the  only  argument  which  to  my  mind 
seemed  to  amount  to  an  argument  in  favour  of  the 
other  side — that  the  effect  of  that  construction 
would  be  to  baffle  the  preamble,  and  that  it  would 
be  necessary  for  the  purposes  of  the  preamble  for 
ns  to  say  that  whenever  there  are  short  terms  of 
letting,   not  by  taking  in  lodgers,  but  by  the 
letting  of  an  actual  room,  for  a  sum  which  exceeds 
7e,  Sd,  a  week  (so  says  the  argument),  the  Legis- 
lature are  baffled  in  their  object,  which  was  to 
prevent   the  rates   being   evaded.    But   that  I 
cannot  see  at  all    I  think  that  for  that  purpose  it 
is  possible  enough  that  if   their  attention  had 
been  called  to  it  tney  ndght  have  put  some  limita- 
tion ;  but  to  sa}[  that  in  order  that  they  might  not 
be  baffled  of  their  purpose,  which  was  m  respect  to 
the  letting  of  small  lodgings  at  a  small  rent,  the 
enactment  shall  apply,  without  stint  or  restriction 
of  any  sort,  to  a  house  which  is  let,  as  a  house 
Qiay  well  be  let^  to  a  person  who  is  not  inclined  to 
take  it  for  a  long  time,  bat  is  willing  to  pay  at 


the  rate  of  thousands  a  year  for  it,   provided 
always  that  the  rent  is  reserved  or  made  payable 
monthly — to  say  that  that  is  necessary  in  order  to 
carry  out  the  preamble  is  not,  I  think,  in  accor- 
dance with  the  rules  of  construction,  and  is  not 
such  a  construction  as  it  would  be  prudent  to 
adopt.    Then  the  words  which  I  have  read  are 
followed  by  what  has  been  called  a  proviso.  When 
the  inbabitants  have  come  to  this  resolution  or 
declaration,  they  "  may  rescind,  renew,  vary,  and 
amend  every  such  resolution  and  direction.'^  Then 
oome  the  words,  "so  as  no  such  resolution  or 
direction  shall  extend  to  assess  or  charge  the 
owners  of  any  house,   apartments,  or  dwelling 
which  shall  with  the  outhouses  and  cartilages 
thereof  be  let  at  a  greater  rent  than  201.  or  less 
than  61.  as  aloresaid."    If  it  were  not  for  those 
two  words  "  as  aforesaid "  there  coald  not  have 
been  any  possible  doubt,  I  think,  that  this  pro- 
vision extends  not  merely,  as  was  argued,  to  the 
rescinding,  renewing,  varying,  and  amending,  but 
to  the  original  resolution  and  direction,  the  first 
resolution  and  direction  as  well  as  those  subse- 
auently    made.      The    houses,     apartments,   or 
dwellings,  are  not  to  be  "  at  a  greater  rent  than 
201.,  nor  less  than  61"    The  words  "  as  aforesaid," 
it  is  argued,  show  that  this  is  intended  to  apply 
only  to  a  letting  for  a  period  of  less  than  a  year. 
I  must  say  that  that  is  straining  the  words.    I 
have  oome  to  the  conclusion,  therefore,  that  the 
decision  of  the  majority  of  the  Oourt  of  Appeal 
was  the  right  one,  and  consequently  I  move  thak 
that  judgment  should  be  affirmed,  and  the  appeal 
dismissra. 

Lord  Brauwbll.— Mjr  Lords :  I  am  of  the  same 
opinion.  The  question  is  how  these  words  are  to 
be  read.  Mr.  White  proposes  to  read  them  as 
though  the  words  beginning  with  "or  on  any  v^ree- 
ment "  were  not  connected  with  the  immediately 
preceding  words,  which  occupy  aboat  two  lines, 
but  were  connected  with  the  words  ending  at 
"occupiers  thereof,"  so  that  he  would  read 
them  as  Uiough  after  the  words  "  one  year  or  " 
there  was  the  word  "  let."  Now,  if  that  were  so, 
he  would  be  in  the  right ;  if  not,  if  what  oomes 
after  the  words  "one  year"  is  a  part  of  the 
sentence  which  begins  at  "  any  rent  or  rate,"  then 
he  is  not  right,  i  am  of  opinion  that  he  is  not 
right.  I  think  that — I  will  not  say  the  grammatical 
oonstrnction,  because  either  oonstrnction  is  in  my 
judgment  grammatical,  but — the  ordinary  and 
obvious  construction  is  that  which  is  unfavoarable 
to  him,  and  makes  it  necessary  that,  although  the 
premises  are  let  under  an  agreement  by  which  the 
rent  assessed  is  made  payable  at  a  shorter  period 
than  three  months,  still  the  rent  shall  not  be  more 
than  201.  to  enable  this  Act  to  be  acted  upon.  I 
thmk  that  is  the  ordinary  construction  of  the 
sentence  as  it  now  stands ;  and  it  is  confirmed, 
to  my  mind,  by  what  has  been  called  the  proviso, 
which  shows  that  those  who  were  drawing  the  Act 
of  Parliament  thought  that  they  were  dealing 
with  a  case  in  which  they  had  provided  that  the 
rent  should  not  exceed  20l.  Nor  am  I  very  muoh 
struck  by  the  argument  about  the  preamble.  I  dare 
say  mischief  may  result  from  the  law  being  as  we 
state  it  to  be ;  I  do  not,  however,  see  bat  that  the 
preamble  is  complied  with  upon  either  oonsti  no- 
tion. There  is  this  at  least  to  be  said,  that  if 
premises  were  let  for  three  months  at  7L»  clearly 
that  case  would  not  be  within  the  Act ;  and  thi^ 
being  so,  I  do  not  think  that  we  ought  to  suppose 
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that  the  Legislature  intended  that  if  they  were  let 
for  two  months,  whatever  the  valoe  was,  this  Aot 
should  apply.  I  am  of  opinion,  therefore,  that  the 
judgment  sbonld  be  affirmed. 

Lord  FiTZGE&ALD  cononrred. 

Judgment  appeailed  from  affirmed,  and  appeal 
a%emteeed. 

Solicitor  for  the  appellants,  0.  A.  Sedgwick. 
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(Before  Bbbtt,  M.B.,  Cotton  and  Bowbn,  L JJ.) 

Bbg.  v.  The  Justices  of  Lahcabhiks.  (a) 

Publie-houee— Licence  to  aeU  eaeieahle  liguore — 
Occupier  ahoui  to  quit  premieei— Neglect  to 
apply  for  licence — Expiration  of  licence — New 
tenant  or  occupier— Licence  to—'Juriedietion  of 
juaticee  to  grant— 9  Oeo.  4,  e.  61,  •.  14. 

By  eeet.  14  of  9  Oeo,  4,  c  61,  '*ifany  person  duly 
licenced  under  ihie  Act  ehaU  {before  the  expira* 
tion  of  such  licerice)  die,  or  if  any  person  so 
licensed  .  .  .  shall  remove  or  yield  up  the 
poseeesion  of  the  house  specified  in  such  lieenee ; 
Of  if  ihe  occupier  of  any  s%uih  house,  being  abovi 
to  quit  the  same,  shall  have  wHfuWy  omiUed  or 
shall  hone  ne^heted  to  apply  at  ihe  general 
annual  licensing  meeting,  or  at  any  adjourn' 
ment  thereof,  for  a  licence  to  continue  to  sell 
eascisahle  liquors  by  retaU  .  .  .  it  shall 
be  lawful  for  the  justices  .  ,  .  at  a  special 
seesion  .  ,  .  to  grant  to  the  heirs,"  ^c, 
*' or  to  any  new  tenant  or  occunier  of  any 
house  having  so  become  unocoupiea  ...  a 
licence  to  sell  excisable  liquors  by  retail 
.  .  .  provided  always,  thai  every  euch  licence 
shall  continue  in  force  only  from  the  day  on 
whUh  it  shM  be  granted  vnm  the  bth  day  of 
April  or  the  10th  day  of  October  then  next  ensuing, 
ae  the  ease  may  be. 

At  the  general  atmual  Keensing  meeting  in  1881,  a 
puhlic'housein  Liverpool  was,  and  had  been  for 
years,  duly  licensed  for  the  sale  of  liquors,  the 
Ueence  terminating  on  the  lOlh  Oct.  1881.  8. 
became  tenant  and  transferee  of  the  lieencee  in 
Jan..  1881.  In  June  1881  S.  gave  up  possession 
to  W.,  who  relet  to  B.,  who  iken  took  possession. 
No  licensed  ^son  was  in  possession  from  that 
time,  8.  having  sticcessfully  opposed  an  applica- 
tion  by  B.  for  a  transfer.  Afterwards,  in  August, 
when  the  general  licensing  meeting  w<u  held,  B, 
was  still  oeeufrier  f  but  about  that  time  she  left 
the  premises  %n  eonseqiAcnee  of  an  epidemic.  8he 
never  returned,  and  no  one  applied  at  the  general 
meeting  for  a  renewal  of  the  licence,  which  eon-' 
sequently  expired  on  the  lOth  Ocl.  1881.  On  the 
21s<  i9apt  the  mortgagees  of  the  house  discovered 
that  the  house  was  empty,  and  ihat  the  licence 
had  expired,  and  took  possession.  On  the  bth 
Jan.  1882  B.  became  possessed  of  the  premises, 
and  applied  to  the  justices  at  special  sessions  for 
aliesnee. 

SM  (reverting  the  decision  of  the  Queen's  Bench 
Dimsion),  Aai  the  Justices  had  jurisdiction  to 

(a)  Beported  by  Fbahk  Evahs,  Esq.,  Barrlater-ftt-Law. 


grant   the  licence,  notwithstanding  the  former 
licence  had  expired,  B.  being,  at  the  time  of  the 
annual  licensing  meeting,  a  person  who  could 
have  applied  for  a  renewal  of  the  licence,  and 
**  an  occupier    .    .    .    aboul  to  quit "  who  had 
"  neglected  to  apply "  oi  euch  meeting  **for  a 
licence  to  continne  to  sell  exdeable  liquors." 
JSx  parte  Todd  (47  L.  J.  89,  M.O.i  3  Q.  B.  Div. 
407)  and  White  v.  Jastices  of  Goqaetdale  (44 
L.  T.  Bep.  N.  8.  716;  7  Q.  B.  Div.  238)  over- 
ruled. 
This  was  an  appeal  from  a  decision  of  a  diyisional 
court  of  the  Qaeen's  Bench  Division,  on  a  case 
stated  by  the  jastices  at  the  quarter  sessions  held 
by  adjonmment  at  Liverpool  on  the  18ih  April 
1882,  on  an  appeal  by  Alexander  Hill  Davies  from 
a  refasal  of  Ski  ward  Lawrence  and  others,  jastices 
of   the    peace   of    the    Oity  of   Liverpool,    to 
grant  him  a  licence  to  sell  excisable   liqaors  at 
the  Prince  of  Wales  Hotel,  High  field-street,  Liver- 
pooL   The  jastices  at  quarter  sessions  granted  the 
ueence   subject   to  the  opinion  of  the  Qoeen's 
Bench  Division  on  the  case  stated. 

Oase. 

1.  The  premises,  39,  Highfield-street,  Liver- 
pool, known  as  the  Prince  of  Wales  Hotel,  had 
been  for  many  years  before,  and  were  at  the  time 
of  the  general  annual  licensing  meeting  in 
1881,  licensed  premises.  ^ 

2.  No  notice  of  any  objection  to  the  renewal  of 
the  licences  attached  to  the  said  premises  was 
given  before  or  at  any  time  daring  the  said  annual 
licensing  meeting. 

.3.  One  AtJcin  Smith  Street  became  tenant  of 
the  said  licensed  premises  to  one  Robertson  in 
Jan.  1881,  and  ihe  licences  were  transferred 
from  Bobert  Williams,  the  licensed  person  in 
occupation  of  the  said  premises,  to  the  said  Atkin 
Smith  Street,  at  a  special  session  held  on  the 
6bh  Jan.  1881. 

4.  While  Street  was  tenant,  Robertson's  mort- 
gagees gave  notice  to  Street  to  pay  the  rent  to 
them ;  and  in  the  month  of  June  1881  the  said 
Atkin  Smith  Street  gave  np  possession  of  and 
removed  from  the  said  premises  under  some 
arrangement  with  a  person  named  Wood,  who 
subsequently  relet  the  premises  to  a  Mrs.  Barker, 
a  widow,  who  thereapon  entered  into  possession. 

5.  The  said  house  was  not  open  for  the  sale  of 
excisable  liquors,  nor  were  such  liquors  sold  in  che 
same,  nor  was  any  licensed  person  in  the  occu- 
pation thereof,  after  the  month  of  Jane  1881. 

6.  Mrs.  Barker  applied  at  a  special  sessions  held 
some  time  before  the  general  annual  licensing 
meeting  in  1881,  for  a  transfer  of  the  licences  from 
Street  to  herself;  but,  by  reason  of  an  opposition 
to  her  application  made  by  Street  on  the  ground 
that  the  arrangement  under  which  he  had  given 
up  possession  had  not  been  carried  out,  the  trans* 
fer  was  not  granted. 

7.  Atthetimeofthegeneralannaalllcensingmeet- 
ing,  Mrs.  Barker  was  the  occupier  of  the  said  house 
and  premises,  but  at  or  about  the  time  of  the  general 
annual  licensiug  meeting,  scarlet  fever  broke 
out  in  the  house  among  Mrs.  Barker's  children, 
and  they  were  removed  from  the  premises  by  the 
officers  of  the  health  oommittee  of  the  dty,  and 
Mrs.  Barker  left  the  premises  at  the  same  time, 
and  never  returned.  After  Mrs.  Barker  emitted 
them  the  premises  were  disinfected  by  the  nealth 
cheers  and  dosed,  and  they  ramaiBed  dosed  and 
nnoooupied  until  the  mortgageeB  took  poasessioii* 
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8.  Mrs.  Barker  did  nob  apply  at  the  general 
annual  licensing  meeting,  or  at  any  adjournment 
thereof,  for  a  renewal  of  the  licence  to  the  said 
premises,  and  no  application  for  a  renewal  of  the 
said  licences  was  then  made  by  anyone,  and  the 
said  licences  expired  on  the  10th  Oct.  1881  by 
effluxion  of  time.  « 

9.  The  mortgagees  had  no  notice  until  the 
2l8t  Sept.,  after  the  termination  of  the  general 
annual  licensing  meeting  in  1881,  that  Mrs.  Barker 
had  left  the  premises,  that  the  premises  were 
closed,  or  that  there  had  been  an  omission  to  apply 
at  the  general  annual  licensing  meeting  for  a 
renewal  of  the  licences  to  the  said  premises.  Upon 
the  mortgagees  becominf^  aware  of  these  facts 
they  at  once  took  possession. 

10.  A  special  session  for  the  transfer  of  licences 
was  held  un  the  13th  Oct.  1881,  but  no  application 
was  then  made  for  a  grant  of  a  licence  to  the  said 
premises  under  9  Geo.  4,  a  61,  s.  14.  but  on  the 
24th  Nov.  1881,  at  a  special  sessions  then  holden, 
an  application  was  made  by  Bobert  Wren,  under 
the  said  section  of  the  said  Act,  for  a  grant  of  a 
licence  to  himself  in  respect  of  tiie  said  premises. 
The  justices  refused  the  said  application. 

11.  The  appellant,  on  the  5th  Jan.  1882,  became 
possessed  of  the  premises  under  an  arrangement 
with  the  mortgagees  for  the  purchase  of  the  free- 
holds thereof,  and  on  the  said  5th  Jan.  1882 
applied  Srt  the  transfer  sessions  to  the  respon* 
dent  justices  to  grant  to  him  a  licence  in  respect 
of  the  said  premises  in  pursuance  of  the  pro- 
visions of  the  9  Qeo.  4,  c.  61,  s.  14. 

^  12.  The  respondent  justices  refused  the  applica- 
tion on  the  ground  that  they  had  no  jurisdiction  to 
grant  it. 

The  question  for  the  opinion  of  the  Queen's 
Bench  DiTision  was  whether,  upon  the  above  facts, 
the  respondent  justices,  or  the  quarter  sessions  on 
appeal  from  their  refusal,  had  jurisdiction  to  grant 
the  appellant  the  licence  applied  for. 

On  the  3rd  April  1883  Denman,  Field,  and 
Hawkins,  JJ.  quashed  the  order  of  the  quarter 
sessions  with  costs. 

Davies  appealed. 

The  SolicUor-Oeneiral  (Sir  P.  Hersohell,  Q.C.) 
and  H.  Bremner  for  the  appellant.— Tbe  question 
arises  on  the  construction  of  sect.  14  of  9  Geo.  4, 
c.  61.  (a)    The  justices  at  special  sessions,  and  the 

(a)  And  be  it  fnrtiier  euaoted,  that  if  any  person  dnly 
lioensed  under  this  Aot  shall  (before  the  expiration  of  snoh 
lioenoe)  die,  or  shall  be,  by  siokness  or  other  infirmily, 
renderad  incapable  of  keeping  an  inn,  or  shall  become 
baakmpt,  or  shall  take  the  benefit  of  any  Act  for  the 
relief  of  insolvent  debtors,  or  if  any  person  so  lioensed, 
or  the  heirsj  execntora,  administrators,  or  assinia  of  any 
person  so  lioensed,  shall  remove  from  or  vield  np  the 
possession  of  the  honse  speoified  in  snoh  hoenoe ;  or  if 
the  occupier  of  any  snch  nonse,  being  about  to  quit  the 
same,  shall  hare  wilfully  omitted,  or  shall  have  neglected 
to  appl^,  at  the  general  annual  Uoensing  meeting,  or  at 
anv  adjournment  thereof,  for  a  licence  to  oononue  to 
sell  excisable  liquors  by  Iretail,  to  be  drunk  and  con- 
sumed in  such  house :  or  if  any  house,  being  kept  as  an 
inn  by  any  person  duly  licensed  as  aforesaid,  shall  be  or 
be  about  to  be  pulled  down  or  occupied  under  the  pro- 
visions of  any  Aot  for  the  improvement  of  the  highways, 
or  for  any  other  public  purpose;  or  shall  beTby  fire, 
tempest,  or  other  unforeseen  and  unavoidable  calamity, 
rendered  unfit  for  the  reception  of  travellers,  and  for 
the  other  le^l  purposes  of  an  inn ;  it  shall  be  lawful 
for  the  justices  assembled  as  aforesaid  at  a  special 
sMsioB,  holden  under  the  authority  of  this  Aet,  for  the 
division  or  place  in  which  the  house  so  kept  or  having 


Divisional  Court  decided  that  there  was  no 
jurisdiction;  but  it  is  submitted  that  there  is. 
Mrs.  Barker  was  the  occupier  of  the  house,  she  was 
about  to  quit  the  same,  and  she  neglected  to  apply 
for  a  licence.  The  oourt  below,  however,  neld 
that  there  was  no  power  to  grant  a  licence  where 
the  previous  licence  grantea  had  actually  expired 
at  the  date  of  the  application.  That  decision 
was  based  on  certain  cases  which  are  all  dis- 
tinguishable, though  certain  dicta  in  them,  which 
we  say  cannot  be  supported,  are  in  favour  of  the 
view  taken  by  the  cot^rt  below.  The  effect  of 
the  decision,  if  it  stands,  will  be  to  entirely 
destroy  the  benefit  intended  to  be  conferred  by 
the  section.  The  licence  expires  on  the  10th  Oct., 
and  it  is  not  till  after  the  adjourned  licensing 
meeting  in  September  that  a  person  can  be  said 
to  have  neglected  to  apply  for  a  licence.  Between 
the  date  of  the  adjourned  meeting  and  the  10th 
Oct.  no  special  sessions  was  held  at  which  an 
application  for  a  licence  could  have  been  enter- 
tained. There  is  nothing  in  the  section  to  limit 
the  jurisdiction  to  cases  where  application  is  made 
before  the  10th  Oct ;  and  such  a  limited  construc- 
tion involves  an  absurdity,  for  a  licence  can  only 
be  granted,  in  respect  of  a  house  elsewhere  than  in 
London  or  Middlesex,  till  the  10th  Oct.  next»  and 
if  it  were  granted  after  the  adjourned  meeting  it 
would  expire  in  a  few  days.  Moreover,  snoh  a 
licence  would  be  altogether  unnecessary,  for  the 
old  licence  would  stiU  be  running  till  tho  10th 
Oct.  The  present  appellant  comes  within  the 
word  "  new  tenant  or  occupier,"  and  is  therefore 
the  right  person  to  apply  for  a  licence.  When  a  dnly 
licensed  occupier  wno  had  applied  unsucoessfnlly 
for  a  licence  at  the  adjourned  meeting  in  Sept., 
and  whose  licence  consequently  expired  on  the  10th 
Oct.,  remained  in  occupation  till  the  13th  Oct.  and 
then  save  up  possession  to  another  person,  it  was 
held  that  there  was  no  jurisdiction  to  grant  the 
new  occupier  a  licence : 

Simplnn  v.  Juttices  of  Birminghain,  26  L.  T.  Bep. 
N.S.620;  L.Bep.7  Q.B.4B2. 

That  case  was  decided,  however,  on  the  gronnd 
that  the  outgoing  tenant,  not  having  quitted  till 
after  the  expiration  of  his  licence^  £d  not  oome 
within  that  part  of  sect.  14  which  enables  a  new 
licence  to  be  granted,  "  If  any  person  so  licensed 
shall  remove  from  or  yield  up  possession  of  the 

been  kept  shall  be  situate,  in  any  one  of  the  aboye- 
mentioned  oases,  and  in  such  oases  onW,  to  grant  to  tiie 
heirs,  executors,  or  admimstrators  of  the  person  bo 
dying,  or  to  the  assigns  of  such  person  becoming 
incapable  of  keeping  an  inn,  or  to  the  assignee  or 
assignees  of  such  bankrupt  or  insolvent,  or  to  any  new 
tenant  or  occupier  of  any  house  having  so  become  un- 
occupied, or  to  any  person  to  whom  such  hairs,  executors, 
administrators,  or  assigns  shall  by  sale  or  otherwise  hsTe 
honA  Jids  conveyed  or  otherwise  made  over  his  or  their 
interest  in  the  occupation  and  keeping  of  saoh.  house,  a 
licence  to  sell  excisable  liquors  by  retail,  to  be  dnuok 
or  consumed  in  such  housp,  or  the  premises  thereunto 
belonging ;  or  to  giant  to  the  person  whose  house  shall 
as  aforesaid  have  been  or  shall  be  about  to  be  pulled 
down  or  occupied  for  the  improvement  of  the  highwajTg, 
or  for  any  other  public  nurpose,  or  have  become  nnfitf  or 
the  reception  of  travellers,  or  for  the  other  legal  pur- 
poses of  an  inn,  and  who  shall  open  and  keep  as  an  inn 
some  other  fit  and  convenient  house,  a  lioence  to  aell 
excisable  liquors  by  retail,  to  be  drunk  or  oonsnmed 
therein :  provided  fuways,  that  every  such  lioenoe  shall 
continue  in  force  only  nom  the  day  on  which  it  shall  he 
ranted  until  the  fifth  day  of  April,  or  the  tenth  day  of 
October  then  next  ensuing,  as  mi  ease  may  be :  C9Geo. 
1  4, 0.  61,  s.  14.) 
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house."  In  a  anbaeqaeiit  case  the  person  dnly 
lioeosed  gave  op  possession  to  B.  in  Angnst, 
bot  in  the  same  month  a  transfer  of  the  lioence  to 
B.  was  refused  on  the  groand  of  his  previoas 
misoondnot.  In  September  B.  was  snooMded  in 
his  tenancy  by  G.,  who  was  sncoeeded  in  Noyem« 
ber  (after  the  expiration  of  the  lioeoce)  by  T. ; 
and  ic  was  held  tnat,  as  the  proTioas  licenoe  had 
expired,  there  was  no  jurisdiction  to  grant  a  new 
one  to  T. : 

Ex   parte  Todd,  47   L.    J.  89,   M.  C.  ;    3  Q.  B. 
IMv.  407. 

In  that  case  Mellor  and  Manisty,  JJ.  differed  as 
to  whether   any    new    tenant   oonld    apply,    or 
whether   it   mnst    be   the    tenant    immediately 
BQcoeeding  the  lioensee,  the  **  new  tenant "  within 
the  section.     The  case  really  only  decides  that 
there  was  no  "  duly  licensed  "  tenant  remoying 
from  the  honse.  [Bbstt,  M.  B. — Rightly  or  wrongly 
the  oonrt  gaye  an  interpretation  to  the  section. 
B0WBK9  L.  J. — Is   there  any  difference  in  prin- 
ciple  as  to  the  oonstmction  to  be  pnt  on  that 
part  of   the  section  which  commences  with  the 
words,    "if  any  person  dnly  licensed,"    and  the 
part  which  begins  "  or  if  any  person  so  licensed  P  "] 
Tes,  for   the   second    part  applies   to   persons 
remoying,  or  wilfnlly  omitting  or  nefflecting  to 
apply  for  a  licence,  and  if  the  yiew  of  the  conrt 
below  were  riffht,  a  licensed  person  might  spite 
his  landlord   by  omitting   to  apply  for  a  new 
licence  in  Aagnst  or  at  the  adjourned  meeting 
in  September.     The  licence  now  asked  for  can 
only  be  granted  at  a  special  sessions,  and  we  are 
told  that  it   is    the   inyariable  practice   not  to 
appoint  snch  special  sessions  between  the  date 
of  the  adjonmed  meeting  and  the  10th  Oct.    The 
lioence  would  thus   be  lost  till   August  in  the 
next  year.     It  must  also  be  remembered  that  a 
tenant  who  is  about  to  quit  has  no  motiye  in 
applying  for  a  new   licence.      [B&btt,  M.  B.— 
Suppose  a  person  were  about  to  quit  after  the  date 
of  the  adjonmed  meeting.]      In  that,  case  as  no 
one  but  the  occupier  can  apply,  if  he  neglected 
to  do  so,  no  new  licence  could  be  granted  till 
the  following  August,  if  the  decision  below  is 
correot.    Where  the  licensed  person  died  on  the 
27th    Sept.  and  an  application  at  the  adjonmed 
meeting  on  the  2nd  Oct  by  the  lessees  for  a  fresh 
licence  was  refused  on  the  ground  that  they  were 
not   in   occupation  of   or  about  to  occupy  tiie 
premises,  and  in   Hoyember    (after  the  licence 
had  expired)  the  assignee  of  the  licensee's  heir 
^ye    notice   that  he  would   apply  for   a   new 
Bcenoe  at  a  special  sessions  in  December,  it  was 
held  that  there  was  no  jurisdiction  to  entertain 
the  application : 

White  y.  Jueticee  of  CogvetdalB,  44  L.  T.  Bep.  K.  S. 
715 ;  7  Q.  B.  Div.  m 

That  case  also  turned  on  the  words  of  the  first  part  of 
the  section.  It  has  been  suggested  that  Mn,  Barker 
could  not  haye  applied  for  a  licence ;  but  she  was 
the  occupier,  though  no  transfer  of  licence  was 
made  to  her,  and  no  one  else  could  haye  applied 
at  the  annual  licensing  meeting  in  August. 
Street  had  ceased  to  occupy,  and  could  not  there* 
fore  apply.  The  justices  at  sessions  found  as  a 
fact  that  Mrs.  Barker  was  an  occupier. 

JppinM,  Q.C.  and  Piekford  for  the  respon- 
dente.>— The  justices  only  followed  the  authorities 
cited,  which  were  binding  on  them.  The  point 
"  by  the  appellant's  counsel  is,  howeyer,  not 


the  only  point.  The  section  says  the  licenoe  may 
be^  granted  "  if  the  occupier  of  any  such  house, 
beinff  about  to  quit  the  same,"  sliall  haye  neg- 
lected to  apply  for  a  lioence  "  to  continue  to  sell." 
No  person  as  occu{)ier  neglected  to  apply.  Street 
had  gone  before  either  of  the  licensing  meetings, 
and  Mrs.  Barker,  although  she  occupied,  was  not 
an  occupier  who  could  omit  to  do  the  act  which 
it  is  suggested  she  omitted  to  do — id.,  to  apply 
for  a  licenoe  to  continue  to  sell — because  she  neyer 
had  been  entitled  to  sell,  but  had  only  been  in 
bare  oocuptftion  of  the  premises.  All  she  could 
haye  done  would  haye  been  to  apply  for  a  new  or 
original  licenoe.  This  part  of  the  section  only 
applies  where  there  is  an  omission  by  a  preyiously 
licensed  tenant,  which  Mrs,  Barker  neyer  was. 
In  other  words,  a  licence  to  continue  to  sell  means 
a  renewed  licence — not  a  new  licence  to  a  person 
who  has  neyer  before  sold  in  that  honse.  If  a 
new  licence  could  be  applied  for  after  the  preyious 
licence  had  expired,  some  limit  of  time  within 
which  application  could  be  made  would  probably 
be  found  m  the  Act,  Fiye  casen  are  dealt  with  by 
the  section,  yia.,  death,  sickness,  bankruptcy, 
remoyal,  and  neglect  or  omission  to  apply  for  a 
lioence ;  and  the  words  "  so  licensed  "  apply  both 
to  renewal  and  neglect. 

The  SoUdtor-Oenerdl  in  reply. — Mrs.  Barker 
could  haye  obtained  a  licence  to  continue  to  sell 
if  she  had  obtained  a  licence  for  a  year  from  the  » 
10th  Oct.;  that  would  haye  been,  not  a  new 
licenoe.  but  a  renewal  of  a  licence.  By  sect.  74  of 
35  &  36  Vict,  c  94f,  a  new  licence  is  defined  to  be 
"  a  licence  granted  at  a  general  annual  licensing 
meeting  in  respect  of  premises  not  theretofore 
licensea  for  the  sale  of  intoxicating  liquors;"  and 
"'the  renewal  of  a  licence/  means  a  lioence 
granted  at  a  general  annual  licensing  meeting  by 
way  of  renewal.*'  A  licence  to  continue  to  seu 
means  a  renewal  of  a  lioence. 

BsETT,  M.B. — ^In  this  case  it  seems  to  me  that 
Mrs.  Barker,  on  the  &ot8  stated,  was  a  person  who 
could  haye -made  a  ohdm  for  a  renewal  of  the 
licence.  According  to  the  definition  which  has 
been  read  to  as  by  the  Solioitor-G^neral,  if  she 
had  obtained  a  licence  at  all,  it  would  not  haye 
been  a  new  licence,  but  a  renewal  of  a  licence  for 
the  premises.  Then,  that  being  so,  at  the  time  of 
the  general  annnal  licensing  meeting,  Mrs.  Barker 
was  the  occupier  of  the  honse  and  premises,  and 
Mrs.  Barker,  from  unhappy  oironmstaDces  in  her 
family,  it  is  obyious  at  tnat  time  was  a  person  who 
was  about  to  quit  the  premises.  Mrs.  Barker,  at 
the  time  of  the  general  annual  licensing  meeting 
being  a  person  in  the  occupation  of  the  premises, 
was,  it  seems  to  me,  entitled  to  ask  at  that  time  for 
what  is  called  in  the  case, "  a  renewal  of  the  licence 
of  the  said  premises."  If  so,  she  did  not  apply  in 
fact  for  the  renewal.  Then,  after  the  10th  Oct.,  and 
after,  therefore,  the  lioence  which  had  been 
granted  for  these  premises  had  expired,  the  appli- 
cant (the  appellant  here)  applies  to  the  magistrates 
to  exercise  the  jurisdiction  giyen  to  them  under 
the  15  section  of  the  statute  9  Geo.  4,  c.  61,  and 
the  question  is,  whether  they  had  jurisdiction. 
The  question  is  not  whether  they  were  obliged 
to  do  it ;  because  by  the  case  it  is  stated  that,  if 
they  had  jurisdiction,  they  saw  no  objection  to  do 
it,  and  were  prepared  to  do  it,  and  it  is  taken 
that,  if  they  nad  jurisdiction,  they  were  prepared 
to    grant  to  this  applicant   a  new.  Hoenoe  for 
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the  premises.  Now,  if  Mrs.  Barker  was  a  person 
who,  if  she  had  obtained  a  licenoe  at  all,  wonld 
have  obtained  a  renewed  lioenoe,  then  it  seems  to 
me  she  is  a  person, in  so  far  as  she  was  an  oconpier, 
who  was  an  '*  occnpier  aboat  to  quit  the  same," 
who  did  neglect  to  apply,  that  is,  in  other  words, 
did  not  apply,  "  at  tne  general  annual  licensing 
meeting  .  .  .  for  a  licenoe  to  oontinoe  to  sell 
excisable  liquors  to  be  drunk  or  consumed  in 
such  house ;"  that  is,  I  construe  the  words  '*  licence 
to  continue  to  sell  excisable  Uauors  "  to  be  equiva- 
lent to  **  renewal  of  a  licence.  Irdoes  not  mean 
that  the  person  who  is  to  ask  for  a  licence  shall 
continue,  but  that  a  licence  shall  be  granted 
which  shall  allow  liquors  to  continue  to  be  sold 
and  drunk  on  the  same  premises.  If  that  be  so, 
Mrs.  Barker  was  a  person  who  might  have 
applied  for  a  renewal,  who  was  in  occupation  at  the 
time  when  she  might  have  so  applied,  and  who 
did  not  do  so.  Then,  had  the  magistrates  juris- 
diction under  these  circumstances  when  the 
appellant  applied  to  them  P  The  case  having  been 
brought  witnin  the  preliminary  part  of  sect.  14, 
tiie  ^ole  question  is  whether  an  efflux  of  time 
has  happened  which  prevented  the  magistrates 
from  having  jurisdiction.  In  JS^fli  parte  Todd  it 
was  certainlv  neld,  and  the  meaning  of  the  judg- 
ment was,  that  there  does  come  a  time  when,  by 
efflux  of  time,  the  magistrates  have  no  jurisdietion, 
and  that  is  at  any  time  afber  the  licence  which  has 
been  in  existence  has  become  exhausted.  The  case  of 
White  V.  The  JueUeee  of  OoqueidaXe  obviously  was 
decided  in  obedience  to  the  case  of  Ex  parte  Todd, 
and  the  question  is  clearlj  raised  before  us,  there- 
fore, whether  we  agree  with  Ex  parte  Todd.  This 
case  seems  to  me  to  be  exactly  governed  by  the 
principles  there  laid  down,  and  by  the  construc- 
tion of  the  Act  there  enunciated,  and,  unless  we 
can  say  that  we  do  not  a^ee  with  the  construction 
of  the  section  put  upon  it  in  Ex  parte  Todd,  we  are 
bound  to  decide  this  case  against  the  appellant. 
But  I  confess  that  I  do  not  agree  with  the  con- 
struction of  this  section  put  upon  it  in  Sx  parte 
Todd.  It  is  admitted  there  are  no  words  which 
specifically  put  this  limitation  of  time  on  the 
power  of  the  justices ;  therefore,  we  ought  not  to 
say  that  there  is  this  limitation,  unless  there  is  a 
necessary  implication  that  the  words  of  restriction 
are  satisfied  m  the  section.  Bo  far  fnnn.  that»  it 
seems  to  me  that,  by  putting  a  restriction  upon 
the  section  which  was  put  upon  it  in  Ex  parte 
Todd,  yon  immediately  raise  the  most  formidable 
case  of  difficulty  that  can  be,  which  has  been 
pointed  out  during  the  discussion,  namely,  that 
where  persons  in  possession  of  licences,  and  in  the 
occupation  of  premises,  who  can  apply  for  a 
renewal,  or  persons  not  in  possession  of  the 
premises,  but  who  can  apply  ror  a  renewid,  omit 
or  neglect  to  apply  for  the  renewal  in  August  and 
September,  and  where  the  occupation  of  the 
premises  is  to  continue  over  October,  no  other 
person  can  apply  for  the  renewal  if  that  person 
does  not.  The  person  who  is  called  a  new  tenant, 
who  is  coming  in  in  November  or  at  any  time 
after  the  10th  Oct.  cannot  apply,  and  the  licenoe 
is  exhausted  on  the  10th  Oct. ;  and,  if  the  construc- 
tion put  upon  the  section  in  Ex  parte  Todd  be  true, 
there  is  no  one  who  can  remedy  the  matter,  and 
the  premises  must  remain  without  a  licence  nntil 
the  following  10th  Oct.  That  would  be  a  ootiw 
omiiiue  of  suck  a  formidable  kind  in  tlM  section 
that  one  would  have  to  say,  instead  of  saying  there 


is  a  necessary  implication  in  the  restriction  of 
time,  that  it  was  almost  a  necessary  implication 
that  the  restriction  of  time  was  not  there.  I 
think  that  that  view  of  the  section  was  overlooked 
in  Ex  parte  Todd.  I  do  not  think  that  the  case  of 
Ex  parte  Todd  is  strengthened  by  the  cane  of  WkUe 
V.  The  Jtutieee  of  Ooquetdale,  because  the  judges 
in  that  case  did  not  exercise  their  minds  upon  the 
section,  but  only  followed  the  former  decision,  as 
they  were  bound  to  do.  I  think  tiiat  the  magis- 
trates, in  this  case,  were  bound  also  to  act  upon 
Ex  parte  Todd,  but  that,  the  case  having  now 
been  discussed  before  us,  we  are  at  liberty  to  say 
that  we  disagree  with  that  case.  It  seems  to  me 
that  case  was  within  the  section,  and  that  there 
is  no  limitation  of  time  which  deprived  the  jnstioes 
of  their  jurisdiction,  and  that  they  therefore  have 
jurisdiction  to  grant  this  appellant  a  licence,  and, 
if  that  be  so,  and  by  the  case  we  are  to  take  it 
they  intended  to  do  so,  we  hold  that  they  are 
entitled  to  do  so,  and  that  Mrs.  Barker  was  a 
person  entitled  to  have  the  licence  renewed.  With 
regard  to  the  case  of  Simphin  v.  The  Juetices  of 
Birmif^ham,  I  do  not  think  we  need  interfere  in 
the  least  with  that  case,  because  the  real  decision 
there  was  not  upon  anjrthing  as  to  the  limitation 
of  time,  but  that  the  circumstances  were  not  any 
of  the  circumstances  mentioned  in  the  section,  and 
therefore  the  application  of  the  section  in  that  oase 
did  not  arise. 

Cotton,  L.  J. — There  are  two  points  which  have 
to  be  considered;  first,  whether  the  event  has 
occurred  which  enables  the  magistrates  to  act 
under  the  14th  section,  and  then,  whether  in  the 
latter  part  of  the  section  there  is  any  limit  as  to 
time  after  which  the  magistrates  cannot  exercise 
the  jurisdiction  in  the  events  which  have  occurred. 
Brett,  M.R.  has  said  almost  all  I  intended  to  say 
upon  Simpkm  v.  The  Juetioee  of  Birmingham^ 
fniat  was  a  case  upon  facts — the  question  bein^ 
whether  tihe  facts  or  circumstances  had  occurred 
giving  the  magistrates  jurisdiction.  That  was 
under  the  first  part  of  the  section,  and  it  certainly 
is  no  authority  m  any  way  in  the  present  case,  fcKr 
all  it  decided  was  that,  in  the  event  which  bad 
there  occurred,  where  the  tenant  had  removed 
who  had  the  Uoence,  but  did  noc  remove  nntil 
after  his  licence  had  expired,  he  was  not  a  peraoa 
so  licensed  removing,  because  it  was  held,  as  a 
question  of  construction,  that  a  person  removing 
within  the  subdivision  of  that  part  of  the  sectioD» 
must  be  licensed  at  the  time  that  he  removed. 
The  question  simply  was  whether  the  event  had 
occurred  which  gave  the  magistrates  jurisdiction. 
In  one  construction  that  wonld  be  right,  and  pro* 
bably  it  was;  but  what  we  have  to  consider ia, 
wheUier  there  is  any  limit  as  to  time  as  to  when 
the  magistrates  are  to  exercise  tiieir  discretion. 
I  will  refer  to  the  event  which  has  here  happened. 
I  do  not  for  a  moment  say  that  the  removal  of  tlie 
licensed  tenant,  Street,  during  the  existence  of  tbe 
licence  would  not  be  an  event  which  might  be 
relied  upon  here;  but  the  event  which  has  been 
relied  upon  is  the  neglect  of  Mrs.  Barker  to 
apply  for  a  renewal,  and  I  think  that  neglect  is  an 
event  which  has  occurred  which  could  justify  tbe 
present  applicant  in  applying  to  the  justices.  Of 
course  it  is  another  question  whether  the  time 
allowed  within  which  they  could  exercise  tbe 

J'uriadiction   has    expired.     I  agree  that  Mra. 
barker  was  in  a  position  to  apply  lor  a  lioenoe 
to  sell  excisable  liquors  .that  is,  z«ally  to  oontinoo 
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to  use  the  hoDse  as  a  bonse  where  liqaors  might 
be  sold ;  and,  when  oae  looks  at  the  notice  given 
with  referenoe  to  the  transfer  of  the  licence,  it  is, 
with  referenoe  to  a  transfer  to  so-and-so,  and  is 
intended  to  apply  to  the  licence  to  sell  at  the  old 
house.    The   boase  is  not  considered  as  being 
removed;    that  oontinues,  and  there   is  a  new 
licence  granted  to  the  person  who  is  to  sell,  bnt  it 
is  not  itself  a  new  lioenoe,  but  onl^  continuing  the 
old  house — the  new  person  oontinnes  in  the  old 
house.    I  think  here  the  words  may  probably  be 
referred,  not  to  the  person  licensed  going  on,  but 
to  the  person  not  licensed    applying   for,    and 
getting  a  licence  to  go  on  in  the  old  house.  There- 
fore I  think  Mrs.  Barker  was  entitled  to  apply  to 
oontinue  the  sale  of  excisable  liquors  in  the  old 
house,  and,  as  she  neglected  to  do  that,  an  event 
occurred  which  justified  an  application  to  the 
msgistrates.    Then,  as  regards  the  limit,  have  the 
justices   jurisdiction  at  a  special  sessions  held 
after  the  previous  licence  has  expired  P    In  my 
opinion  there  is  nothing  to  limit  their  powers. 
All  that  is  said  is  thij,  that,  if  the  event  happens, 
"it  shall  be  lawful  for  the  justices,  assembled  as 
aforesaid  at  a  special  session,  to  grant  a  licence." 
There  is  no  limit  whatever  there,  and,  as  pointed 
oat  b^  Brett,  M.B.,  it  is  very  difficult  to  say,  if  the 
oooapant  does  neglect  to  apply  for  a  renewal  in 
August,  or  at  the  adjournment  which  must  be  in 
September,  how  there  can  be  an  application  under 
the  section  before  the  expiration  of  the  licence, 
which  most  expire  in  October.  I  say  "  must"  expire 
in  October.  I  mean  it  must  in  that  particular  part 
of  the  country.    In  some  places  it  must  expire  in 
April,   and    in    others   in    October.    This  is  in 
October,  and  the  general  annual  licensing  and  the 
adjourned  meeting  must  be  one  in  August,  and 
the  other  in  September.    Therefore  it  seems  to 
me  that  it  would  be  impossible  practically  to  work 
the  section,   as   regards  the    neglecting  of   the 
occupier  to  apply  for  the  licence  to  continue,  if 
the  application  under  this  section  must  of  necessity 
he  uiade  at  a  special  sessions  existing,  called,  and 
held  daring  the  continuance  of  the  licence.  Under 
the  Act  of  Parliament  there  need  not  be  more 
than  four  special  sessions  in  the  year,  and  it  is 
obvious  that  it  might  very  well  bo  that  there  could 
he  DO  special  sessions  to  which   the  application 
could  be  made,  after  the  neglect  of  the  occupier  to 
apply  in  September.    That  being  so,  I  think  the 
conBtruction  we  ought  to  give  to  these  words, 
which  is  really  the  natural  construction,  is  not  to 
limit  the  time  in  which  the  jnrisdiction  ought  to 
he  exercised.    Undoubtedly  that  is  at  variance 
with  Ex  parte  TocH  but  we  are  in  a  position  to 
Bay  whether  that  case  was  rightly  decided.    In  my 
opinion,  it  was  wrong  to  put  it  on  the  ground  that 
the  jnrisdiction  of  the  magistrate  ooald  not  be 
exercised  after  the  licence  had  expired. 

BowsN,  L.J. — I  am  of  the  same  opinion.  There 
are  two  questions  which  we  have  to  decide. 
Tmt,  whether  Mrs.  Barker  is  a  person  who  falls 
within  the  description  given  in  the  14th  section, 
of  a  person  who  wilfully  omits  or  neglects  to 
apply  for  a  licence  to  continue  to  seQ.  With 
regard  to  that  point,  my  opinion  is  certainly  the 
same  as  that  of  Brett,  M.B.  and  Ootton,  L.J., 
although  I  do  not  feel  so  dear  as  they  do  about  it. 
Bat  I  should  like  to  add  a  few  words  about  the 
second  point,  which  is.  Assuming  she  is  a  person 
who  falls  within  the  description,  is  this  application 
made  too  lateP     That  depends   upon   whether 
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Ex  parte  Todd  is  good  law  or  not.  Distinguish 
Ex  parte  Todd  as  we  may,  and  justify  it  as  we 
may  endeavour  to  do,  as  a  decision  upon  the 
special  h/ita  of  that  case,  it  still  remains  clear  that 
the  court  in  Ex  parte  Todd  laid  it  down  in  distinct 
language,  and  with  their  minds  clearly  brought 
to  the  discussion  of  the  question,  that  the  appli- 
cation under  section  14  must  be  during  the 
pendency  and  currency  of  the  period  during  which 
the  old  licence  in  in  force.  Now,  is  that  good  law  P 
With  the  greatest  respect  for  the  court  which 
decided  it,  I  confess  I  cannot  think  that  it  is  good 
law,  and  there  is  an  almost  conclusive  point  which 
arises  against  it,  which  is  this :  It  is  readinc;  into 
the  section  words  which  limit  the  prima  facie 
operation  of  the  section,  and  make  it  do  something 
different  and  smaller  than  it  does  in  terms.  Now, 
if  any  such  limitation  is  to  be  put  upon 
the  Act,  one  certainly  would  not  expect  to 
find,  and  one  would  not  readily  acquiesce  in, 
any  limitation  which  made  the  remedy  given 
by  the  Act  otherwise  than  commensurate  with 
the  blot  or  mischief  which  the  Act  was  intended 
to  cure.  In  this  case  we  have  to  deal  with  the 
licensing  system.  It  hangs  upon  two  kinds  of 
licensing  sessions.  First,  there  is  the  general 
licensing  sessions  to  which  applications  are  made 
to  renew  for  one  year,  to  begin  on  the  10th  Oct. 
then  next ;  and  besides  that,  as  changes  must  occur 
in  the  tenure  of  these  houses,  special  sessions  are 
wanted  to  provide  during  the  year  for  special 
changes  which  occur  in  the  occupation  of  the 
tenancy.  It  is  obvious  that  provision  mast  be 
made  for  Contingencies  such  as  death,  changes  of 
occupancy,  bankruptcy,  and  6ther  similar  con- 
tingencies ;  and  SQct.  14  is  intended  to  deal  with 
these,  and  the  branch  of  that  section  under  which 
the  case  falls,  is  the  branch  which  provides  that, 
"  If  the  occupier  of  any  such  house,  being  aboat  to 
quit  the  same,  shall  have  wilfully  omitted,  or  shall 
have  neglected  to  apply  at  the  general  annual 
licensing  meeting,"  then  the  beneficial  portion  of 
the  section  is  to  take  effect.  Now,  what  would  be 
the  protection  which  the  landlord  would  gain,  or 
the  benefit  which  the  occupier  would  obtain,  if  he 
did  apply  at  the  general  annual  licensing  meeting? 
The  landlord  would  gain  the  protection,  and  the 
occupant  would  gain  the  benefit,  of  the  licence 
then  to  run  from  the  10th  Oct.  then  next  for  a 
year.  If  we  were  to  construe  the  section  as  the 
court  in  Ex  parte  Todd  construed  it,  the  pro- 
vision which  the  section  made  for  an  accidental 
omission  to  apply  for  the  licence  at  the  general 
annual  licensing  meeting  woald  not  be  com- 
mensurate with  the  protection  and  benefit  which 
would  have  been  obtained  if  the  application  had 
been  duly  made.  That  is  to  say,  you  would  not  be 
really  curing  the  slip  or  blunder  completely,  but 
only  curing  it  to  a  very  limited,  and  aJmost  per- 
haps imperceptible,  degree ;  becaase,  as  hss  been 
pointed  out,  it  must  be  rare  indeed  that  an  occu- 
pier of  a  house  has  omitted  to  apply  to  the  general 
annual  licensing  meeting ;  it  must  be  rare  indeed, 
if  the  next  occupier  has  no  opportunity  of  apply- 
ing, during  the  pendency  or  currency  of  the 
licence,  for  a  fresh  grant,  and  therefore  the  remedjr 
would  not  be  ccextensive  with  the  mischief  if 
those  words  were  to  be  read  into  the  Act  of  Parlia- 
ment. It  seems  to  me  upon  the  general  principle 
of  construction  to  be  a  very  good  reason  for  not 
construing  the  Act  in  that  way.  Yoa  may 
perhaps  do  violence  to  an  Act  of  Parliament  in 
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order  to  oure  a  misohief ;  bnt  yoa  certainly  oaght 
not  to  do  violence  to  the  langaac^e,  or  to  read  it  in 
an  onnataral  Ronse,  when  the  effect  of  bo  reading 
it  woald  be  to  leave  the  miBohief  uncored,  or  to  a 
certain  extent  uncared. 

Apptal  allowed. 

Solicitors  for  the  appellant,  Qregory^  Boweliffe$, 
and  Oo.,  for  Bremner,  aon,  and  Pennington,  Liver- 
pool. 

Solicitor  for  the  respondents,  Atkinson,  Town 
Olerk  of  Liverpool. 


Wednesday,  Apnl  25,  1883. 
(Before  Brett,  M.B.,  and  Bowen,  L.J.) 

HuimKGS  V,  WlLLIAKSON.  (o) 
APPEAL  PBOK  THE  QUEEN's  BENCH  DlVISIOir. 

Metropolis  Management  Act  1855  (18  ^  19  Viet,  e. 
120),  ss,  54,  do — Vestry^Person  interested  in 
contract — Oeasvng  to  he  m&tnher — AcHon '  for 
penalties — Evidence  of  acting  as  member. 

By  the  Metropolis  Management  Act  1855  (18  ^  19 
Vict.  c.  120),  s.  54,  if  a  member  of  a  vestry  is 
concerned  or  interested  in  any  contract  made 
with  the  vestry,  he  ceases  to  he  a  m/ember,  ar^  w 
liable  to  penMies. 

Defendant  lent  mioney  to  a  person  who  had  m^ide  a 
contract  with  a  vestry,  and  the  benefit  of  the  con^ 
tra^  wcLS  assigned  to  defendant  as  security  for 
the  loan.  Afterwards  defendant  was  eUeted  a 
member  of  the  vestry. 

In  an  action  for  penalties  for  acting  after  having 
ceased  to  he  a  member,  the  aitendance'boole, 
signed  hy  defendant,  and  the  minute-book  con^ 
taining  his  name,  were  produced  at  the  trial,  and 
the  Jury  found  for  the  plainHf. 

Held  Irefusing  a  rule  for  a  new  trial),  that  sect.  54 
applied  to  a  contract  made  before  defendant 
became  a  member  of  ihe  vestry,  that  defendant 
was  interested  in  the  contract  within  the  meaning 
of  the  section  ;  and  thai  there  was  emdenee  of  his 
having  acted  as  a  m^ember  of  the  vestry. 

This  was  an  action  bronsht  by  one  March 
Hnnnings  against  William  Thomas  Williamson,  to 
recover  certain  penalties  which  the  plaintiff 
alleged  the  defendant  had  incurred  nnder  the 
54th  section  of  the  Metropolis  Local  Management 
Act  1855  (18  k  19  Yict.  c.  120),  by  reason  of 
having  acted  as  a  member  of  the  vestry  of  the 
parish  of  St.  Mary,  Islington,  alter  having  ceased 
to  be  snch  member  by  being  interested  in  a  certain 
contract  made  with  Uie  vestry. 

By  18  k  19  Yiot^  O.120,  s.  54 : 

In  oase  any  member  ....  of  any  vestry  f er 
any  parieh  mentioned  in  Bohednle  (A)  or  (B)  to  this  Aot 
....  in  any  manner  be  oonoemed  or  interested  in 
any  contraot  or  work  made  with  or  exeoated  for  anoh 
....  vestiT,  in  every  case  snch  person  shall  oeaae 
to  be  Bnoh  member  ....  as  aforesaid ;  .  •  .  . 
and  any  person  who  acts  as  a  member  of  Boch  .  .  .  • 
vestry  ....  after  oeasing  to  be  snoh  member 
....  as  aforesaid  ....  shall  for  every  sndi 
offenoe  be  liable  to  a  penalty  of  fifty  pounds,  which  may 
be  recovered  by  any  person  who  may  sne  for  the  same  in 
an^  of  the  superior  oonrtB  of  law,  with  full  oosts  of 
snit. 

By  sect  60 : 

Entries  of  aU  proceedings  ....  of  any  snch 
vestry,  with  the  names  of  the  members  who  attend  each 
meeting,  shall  be  made  in  the  books  to  be  provided  and 
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kept  for  that  purpose  under  the  direction  of  the  .... 
vestry,  and  slmll  be  signed  by  the  members  present  or 
any  two  of  them;  and  all  entries  purporting  to  be  so 
signed  shall  be  received  as  evidence,  without  proof  of  any 
meetmg  of  the  ...  .  vestry  having  been  duly  oon* 
vened  or  held,  or  of  the  presence  at  any  such  meetmg  of 
the  persons  named  in  any  such  entrv  as  bemg  preaest 
thereat,  or  of  snch  persons  being  memDers  of  the  .... 
vestry,  or  of  tbe  signature  of  any  person  by  whom  airr 
such  entry  purports  to  be  signed,  all  which  matters  shall 
be  presumed  until  the  oontruy  be  proved. 

The  case  is  reported  on  the  qnestions  of  disoovery 
and  interrogatories,  48  L.  T.  Bep.  N.  S.  SSfi 
and  581. 

At  the  trial  before  Pollock,  B.,  it  was  proved 
that  in  March  1882  the  defendant's  brother 
entered  into  a  contract  to  do  certain  work  for  the 
vestry,  and,  being  in  want  of  money  to  enable  him 
to  carry  out  the  contraot,  borrowed  from  the 
defendsiit,  and  assigpied  the  benefit  of  the  con- 
tract to  the  defendant  by  wav  of  secarity  for  the 
loan.  It  was  farther  proved  that  in  May  1882 
the  defendant  was  elected  a  member  of  the  vestry. 
The  attenduice-book  of  the  members,  and  the 
minnte-book  of  the  vestry  were  prodaced.  The 
attendance*book  was  signed  on  five  occasions  by 
the  defendant  as  a  member  attending  the  meet- 
ings  of  the  vestry.  The  minute-book  contained 
the  names  of  those  members  who  had  signed  the 
attendanoe-book,  and  was  daly  signed  as  required 
by  sect.  60,  but  was  not  signed  by  the  defendant. 
The  jury  found  a  verdict  for  the  plaintiff  for  five 
penalties,  amounting  to  2502 

The  Queen's  Bench  Division  refused  a  rule  foit  a 
new  trial. 

Talfowrd  Salter,  Q.O.  now  moved  by  way  of 
appeal  from  such  refusal. — ^There  was  no  evi- 
dence of  liability  on  the  part  of  the  defendant, 
and  the  case  ought  not  to  have  been  left  to 
the  jury.  In  the  first  place,  the  defendant 
never  ceased  to  be  a  member  of  the  vestry 
within  the  meaning  of  sect.  54 ;  that  section  can 
only  have  been  intended  to  apply  to  oases  of  oon- 
tracts  entered  into  after  the  member  has  been 
elected.  Secondly,  there  was  no  evidence  to  go  to 
the  jury  that  the  defendant  acted  as  a  membcx  of 
the  vestry.  Thirdly,  the  defendant  was  not "  oon- 
oemed or  interested  in  "  the  contract  within,  the 
meaning  of  the  statute.    He  referred  to 

Fletcher  v.  Hudson,  46  L.  T.  Bep.  N.  8. 125 ;  7  Q.  B. 
Div.  611. 

Brett,  M.B. — In  this  case  an  action  was  brought 
under  sect.  54  of  the  Metropolis  Management  Act» 
1855  (18  A  19  Vict,  a  120)  on  the  ground  thai 
the  defendant,  being  interested  in  a  contract 
with  a  vestrv,  act^  as  a  member  of  ihe 
vestry^  and  thereby  became  liable  to  penal  Ides. 
The  first  objection  put  forward  on  bohalf  of  the 
defendant  is,  that  sect.  54  has  no  applioaticm  to 
the  case.  It  is  contended  that  the  section  only 
applies  to  cases  where  the  member  is  interested  in 
a  contract  made  after  his  election,  and  not  where, 
as  here,  the  contract  was  made  before  he  became 
a  member  of  the  vestry.  But  if  we  look  at  the 
words  of  the  section,  thev  are,  "  suob  person  aludl 
oease  to  be  such  member.  There  is  no  limitatioo, 
nor  any  provision  that  the  section  shall  apply  only 
to  future  contracts,  nor  are  there  any  express 
terms  probibitiDg  the  electors  from  eleotin^^  a 
person  who  is  interested  in  a  contract  with  the 
vestry.  There  is  nothing  to  show  that  the  votes 
given  for  such  a  person  are  thrown  away.  It  fal- 
lows that  if  any  person  is  elected  a  member  of  a 
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▼estry,  and  at  or  after  the  time  of  his  election  he 
is  interested  in  a  oontraot  made  with  that  vestry, 
he  ceases  to  be  a  member,  and  there  mnst  be 
another  election.  Where  a  person  already  inte- 
rested in  a  contract  is  elected,  he  ceases  to  be  a 
member  the  moment  after  his  election.  I  think, 
therefore,  that  the  present  case  comes  within  the 
statate,  and  the  objection  which  has  been  taken 
cannot  prevail.  The  defendant,  being  interested 
in  a  contract  with  the  vestry,  ceased  to  be  a 
member  of  the  vestry  within  the  meaning  of 
sect.  54 ;  bnt,  after  he  had  so  ceased  to  be  a  mem- 
ber, he  nevertheless  acted  as  a  member,  and  by 
so  acting  became  liable  to  penalties.  The  next 
objection  taken  was  that  there  was  no  evidence 
that  the  defendant  acted  as  a  member  of  the 
vestry.  The  attendance-book,  which  was  kept  by 
the  vestry  for  the  purpose  of  showing  what 
members  attended  the  meetings,  was  prodaced  at 
the  trial,  when  it  appeared  that  this  book  was 
signed  by  the  defendant.  This  was  evidence 
tlukt  the  defendant  attended  the  meetings,  and  I 
am  inclined  to  think  that  the  attendance-book  was 
in  itself  evidence  that  he  acted  as  a  member  of  the 
vestry.  But  the  minnte-book  of  the  vestry  was 
also  prodaced ;  this  was  not  signed  by  the  defen- 
dant, bnt  it  was  properly  admitted  for  the  purpose 
of  showing  that  the  transaotions  mentioned  in  it 
actually  took  place ;  for  by  sect.  60  of  the  same 
Act  the  entries  purporting  to  be  signed  by  any  two 
of  the  members  present  '*  shall  be  received  as  evi- 
dence, without  proof  ...  of  the  presence  at 
any  such  meeting  of  the  ^persons  named  in  any 
such  entry  as  being  present  thereat,  or  of  such 
persons  being  meinDers  of  the  board  or  vestry, 
...  all  which  matters  shall  be  gresumed  until 
the  oontrary  be  proved."  I  think  the  two  books 
taken  together  are  evidence  of  what  was  done  at 
the  meetings,  and  are  also  evidenoe  that  the  defen- 
dant acted  as  a  member  of  the  vestry.  Then  it 
was  further  objeoted  that  there  was  no  evidenoe 
that  the  defendant  was  "  concerned  or  interested 
in  any  contract "  made  with  the  vestry,  within  the 
meaning  of  sect.  54.  It  was  urged  that,  as  he  only 
lent  the  money  to  his  brother  to  enable  him  to 
carry  on  the  contract,  and  took  an  assignment  of 
the  benefit  of  the  oontraot  as  security  for  the 
repayment  of  the  loan,  but  was  not  himself  a  party 
to  the  contract,  he  could  not  be  said  to  be  "  con- 
cerned or  interested  in "  it ;  but  surely  he  was 
interested  in  the  contract,  for  it  was  his  interest  to 
promote  its  fulfilment  in  order  that  he  might 
obtain  payment  of  the  money  he  had  lent  For 
theee  reasons  I  think  the  defendant  is  liable,  and 
a  mle  ought  not  to  be  granted. 

BowBH,  L.J.  oononrrod*  Buls  refused. 

Solidtors  for  the  defendant,  Olapham  and  Fiteh. 


Wednesday,  July  4,  1883. 
(Before  Bbett,  M.B.  and  Fbt,  L.J.) 
Bbo.  9.  The  JnsncBs  of  Essex,  (a) 

▲PFBAL  7B0H  THB  QUEEN's  BENCH  DIVI8I0H. 

Highway  district — Highway  hoard — DissoliUion 
of  district  —  Oontinwmee  of  hoard  —  Order 
obtained  hy  hoard — Appeal  against  swih  order — 
Heogfing  of  appeal  after  dissolution  of  district — 
2&&26VieLe.  61,  ss.  9,  39-41  ^  42  Ftc^.  6.  77, 
•.23. 

(a)  Btported  by  P.  B.  HuTOHnis,  Esq.,  Barrlater-ftt-Lair. 


A  highway  district  was  dissolved  under  25  j*  26 
Vict,  c.  61,  s.  39,  hy  an  order  of  justices,  which 
was  to  take  effect  on  the  2bth  March  1883. 

The  highway  hoard  took  proceedings  under  41  ^4Q 
Vict,  e.  77,  s,  28,  to  recover  certain  expenses 
caused  hy  esstraordinary  traffic,  and  in  Feh,  1883 
an  order  for  payment  of  such  expenses  was 
made. 

On  the  1st  March  notice  of  appeal  against  this 
order  was  given,  hut  the  appeal  came  on  for  hear- 
ing  on  the  4dh  April,  when,  ohjection  heing  taken 
that  the  highway  hoard  had  ceased  to  exist,  and 
therefore  could  not  he  heard  as  respondents,  the 
justices  at  quarter  sessions  refused  to  hear  them, 
and  quashed  the  order. 

Held,  making  ahsolute  on  order  for  a  mandamus  to 
the  justices  to  hear  and  determine  the  appeal, 
that,  notwithstanding  the  dissolution  of  the  high' 
way  district,  the  highway  hoard  stUl  existed,  and 
were  the  proper  respondents* 

Order  of  WiUiams  and  Smith,  J  J,  affirmed. 

This  was  an  appeal  of  the  Shorthorn  Dairy  Gom- 

Sany  Limited  from  an  order  of  Williams  and 
mith,  J  J.  making  absolute  arule  for  a  mandamus  to 
the  justices  of  the  county  of  Essex,  directing  them 
to  hear  and  determine  an  appeal  asunst  an  order 
which  had  been  made  under  the  Highways  and 
Locomotives  Amendment  Act  1878  (41  A  4&  Yiot. 
c.  77),  s.  3,  for  payment  by  the  Shorthorn  Dairy 
Company  to  the  Billerica]^  Highway  Board  of  a 
sum  of  monev  for  extraordinary  expenses  incurred 
in  repairing  highways. 

The  fiMts  of  the  oase,  and  the  provisions  of  the 
statutes  on  which  the  decision  turned,  are  fully 
stated  in  the  report  of  the  case  in  the  court  below, 
49  L.  T.  Bep.  N.  S.  177. 

The  appeal  was  argued  by  Phitbrick,  Q.O.  and 
H  Ourtis  Bennett  for  the  appellants,  the  Short- 
horn Dairy  Company ;  and  by  Poland  {Earle  with 
him),  for  the  respondents,  the  Billerioay  Highway 
Board. 

The  arguments  were  similar  to  those  used  in  the 
Divisionid  Court. 

Bbett,  M.B.~In  this  oase  an  order  for  pa^rment 
of  extraordinary  expenses  incurred  in  repairing  a 
highway  was  obtained  by  the  Billerioay  Highway 
Boiurd,  who  are  declared  by  the  Act  of  Parliament 
(25  &  26  Yict.  0.  61),  s.  9,  to  be  a  corporation, 
against  the  Shorthorn  Dairy  Company,  the  pre- 
sent appellants.  There  was  an  appeal  to  quarter 
sessions  against  that  order,  and  it  is  not  denied 
that  when  the  appeal  was  entered  the  highway 
board  were  the  proper  respondents ;  but  before 
the  hearing  of  the  appeal  something  happened 
which  altered  the  state  of  afifairs— an  order  for 
dissolving  the  highway  district  came  into  opera- 
tion. On  behalf  of  Uie  appellants  the  effect  of 
this  is  alleged  to  be  that  tne  highway  board  is 
dissolved,  and,  as  the  highway  board  were 
respondents  in  the  appeal  to  quarter  sessions, 
therefore,  at  the  time  when  that  appeal  came  on 
for  hearing  there  were  no  respondents  in  exist- 
ence, and  the  appellants  were  entitled  to  judgment. 
On  the  other  side  it  is  said  that  the  highway 
board  is  not  dissolved  but  still  exists,  and  was  the 
right  respondent  when  the  appeal  to  quarter 
sessions  came  on  for  hearing,  if  the  respondent 
board  was  dissolved  and  gone  thev  could  not  be 
heard  as  between  the  appellants  and  respondents. 
Whether  in  that  case  the  appellants  would  be 
entitled  to  judgment  I  doubt ;  for  if  the  highway 
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board  is  dissolved,  there  mnst  be  some  saocessor 
to  them  somewhere  in  existence,  and  I  should  say 
that  the  Court  ot  Quarter  Sessions  shonld  adjourn 
the  hearing  of  the  appeal  uutil  such  sucoessor 
could  come  in,  and,  therefore,  that  there  ought  not 
to  be  judgment  for  the  appellants  in  such  a  case. 
But  if  they  are  not  dissolved,  the  hic;hwa^  board 
were  the  right  respondents,  and  the  decision  of 
the  magistrates  cannot  be  supported.  The  real 
question  is,  whether  the  highway  board  was 
dissolved  on  the  25th  March,  and  that 
must  depend  on  the  proper  interpretation  of  the 
Act  of  Parliament  (25  &  26  Tiot.  c.  61).  The 
board  is  constituted  by  sect.  9,  which  makes  them 
a  body  corporate.  Then  was  there  anything  in  the 
order  which  came  into  force  on  the  25th  March  to 
take  away  their  corporate  life?  It  is  said  that 
sect.  39  shows  that  the  board  was  dissolved ;  but 
that  section  speaks  of  highway  district,  not  high- 
way board,  and  does  not  say  in  terms  that  the 
board  is  to  be  dissolved.  Sect.  39  goes  on  to  show 
the  consequence  of  dissolving  the  highway  district, 
for  in  the  last  clause  of  the  section  it  is  provided 
that  in  such  cases  "the  highways  in  such  dis- 
trict .  .  .  shall  be  maintained,  and  the  provi- 
sions of  the  principal  Act  (5  &  6  Will.  4,  o.  50),  in 
relation  to  the  election  of  surveyors  and  to  all 
other  matters,  shall  apply  to  the  said  highways  in 
the  same  manner  as  if  such  highways  had  never 
been  included  within  the  limits  of  a  highway 
district."  Therefore,  the  consequence  of  the 
dissolution  of  the  district  is  to  throw  back  matters 
into  the  same  state  as  if  the  district  had  never 
existed.  If,  therefore,  the  board,  as  a  body  cor- 
porate, existed  onl^  for  the  purpose  of  managing 
the  highways,  it  is  dissolved;  but  it  has  other 
powers ;  amongst  others,  there  is  power  to  make 
contracts,  which  may  result  in  debts,  to  sue  and  to 
defend  actions,  and  to  make  rates  in  order  to  pay 
the  costs  of  actions  and  for  other  purposes.  This 
cannot  be  called  the  management  of  highways, 
and  therefore  it  is  not  true  to  say  that  the  high- 
way board  is  only  brought  into  existence  as  a 
body  corporate  for  the  purpose  of  managing  the 
highways.  Therefore  it  seems  to  me  that  only  one 
set  of  powers  and  duties  is  transferred  from  the 
highway  board.  How,  then,  is  it  necessary  to 
imply  that  the  board  is  dissolved  P  I  cannot  see 
that  it  is.  I  come  to  the  conclusion,  to  which  I 
understand  Mr.  Fhilbrick  assents,  that,  unless 
there  is  a  necessary  implication  that  the  board  is 
dissolved,  the  appellants  must  fail,  and  I  think 
that  there  is  no  such  necessai^  implication,  and 
therefore  that  the  board  exists  tor  the  purpose  of 
being  respondents  in  this  appeal.  How  far  they 
may  still  exist  for  any  other  purposes  I  do  not 
say.  The  result  is  that  the  appeal  will  be  dis- 
missed. 

Fbt,  L.  J. — I  am  entirely  of  the  same  opinion. 
The  Act  of  1862  (25  &  26  Vict.  o.  61)  incorporates 
the  highway  board,  and  gives  it  power  to  hold 
property  and  to  enter  into  contracts  and  incur 
debts  and  other  powers.  Then  sect.  39  provides 
for  the  dissolution  of  highway  districts,  out  that 
section  does  not  expressly  deal  with  highway 
boards,  and  is  silent  as  to  tlieir  successors  if  they 
are  dissolved  as  corporations.  Therefore,  it  is 
plain  that  the  only  way  in  which  we  can  come  to 
the  conclusion  that  the  board  is  dissolved  is  if  we 
are  bound  to  hold  that  there  is  a  reasonable 
implication  that  this  is  the  case.  The  balance  of 
convenience  is  in  favour  of  the  view   that  the 


board  should  continue  to  exist,  for  if  not  in  whom 
is  the  property  of  the  board  vested  P  It  is  said 
that  the  property  is  vested  in  the  surveyors  of  the 
several  parishes  which  were  comprised  in  the  dis- 
solved highway  district  in  proportion  to  the 
amount  of  the  payments  made  by  the  several 
parishes  to  the  common  fund.  But  there  is  this 
difficulty,  that  the  payments  to  the  common  fund 
vary  from  time  to  time,  and,  moreover,  difficalt 
questions  might  arise  before  it  would  be  possible 
to  know  what  were  the  amounts  of  the  several 
undivided  shares.  Take  the  case  of  a  chattel  that 
was  in  the  possession  of  the  highway  board 
at  the  time  of  its  dissolution ;  it  is  said  that  it 
would  belong  to  the  surveyors  of  the  parishes  in 
undivided  shares;  but  how  inconvenient  that 
would  be.  Take  the  case  of  the  horses,  carts, 
spades,  &c.  belonging  to  the  board,  and  supposing 
they  were  stolen  or  misappropriated  in  any  other 
way,  what  a  difficulty  would  arise  as  to  prosecuting 
or  suing.  If  the  board  is  still  in  existence  this 
difficulty  does  not  arise ;  so  also  in  the  case  of  debts 
owing  by  or  to  the  board.  It  is  suggested  that 
there  is  an  absurdity  in  the  board  continuing  to 
exist  for  ever  when  there  is  no  duty  for  them  to 
perform,  but  it  seems  to  me  there  is  no  difficulty 
as  to  this,  for  by  the  latter  part  of  sect.  39  they 
have  no  duty  as  to  the  management  of  the  roads, 
and  that  being  so,  they  must  eventuallv  come  to 
an  end  from  having  nothing  to  do.  TLat  is  the 
view  I  take  of  the  construction  of  the  statute,  and 
it  is  enough  to  eay  that  Mr.  Fhilbrick  has  not 
convinced  me  that  the  result  is  so  unreasonable 
that  there  is  a  necessary  implication  that  the 
board  is  dissolved. 

Jfidgmeni  afflrmed. 

Solicitor  for  the  Billericay  Highway  Board, 
W-  W,  Brown,  for  0.  0.  Lewie,  Brentwood. 

Solicitors  for  the  Shorthorn  Dairy  Company, 
BeaiJtmont  and  Warren. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

Thursday,  July  26, 1883. 

(Before  Kat,  J.) 

Gaed  v.  Commissiohebs  of  Sewebs.  (a) 

MelropoUe  Improvement  Acts  —  Powere  of  Com- 
miseionere  of  Sewers  to  take  land  for  improve' 
ments — Owner's  right  of  mre'emption — Clause  of 
particular  statute  eonfemng  right  of  pre-emption 
not  impliedly  repealed  hy  subsequent  general 
statute—hi  Geo.  8,  o.  tcmia.  ss.  80,  96— U  j-  15 
Vict.  c.  xci.  s,  54. 

The  Commissioners  of  Sewers  are  not  entitled, 
under  57  Oeo,  3,  e.  xxix.  s.  80,  to  adjudge  the 
whole  of  a  house  to  he  "  necessary  **  to  he  fahe^ 
for  the  widening'  of  a  street,  and  to  take  it  in 
pursuance  of  such  adjudication — when  in  fad 
only  a  portion  of  the  house  physically  ohstruds 
such  widening— wUh  the  olject  of  resellvng  the 
remainder  of  the  house  ai  an  increased  price, 
and  so  enabling  a  scheme  for  widening  the  street 
to  he  carried  out,  the  "  necessity  "  contemplated 
hy  the  Act  being  a  purely  physical  necessity.  The 
right  of  pre-emption  given  hy  sect.  96  oftne  same 
Act  to  the  persons  jrom  whom  lands  have  been 

(a)  Reported  by  J.  G.  Alzxahdkb,  Esq.,  Baniator«t^Lav. 
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pwrehased  wider  the  power$  of  the  Act  m  not  tahei^ 
away  &y  14  ^  15  Vict.  o.  xci,  e.  54. 
ThomM  V.  Daw  (15  L.  T.  Bep.  N.  8.  200;  L.  Bep. 
2  Oh.  App,  1)  and  Gralloway  v.  Mayor  and 
CommoDalty  of  London  (14  L.  T,  Bep.  N.  8. 
865 ;  L.  Bep.  \E.§f  I.  App.  34)  dieiinguUhed. 

This  was  a  motion  for  an  interim  ixgnnction  to 
rastraiii  the  Gommiasioners  of  Sewers  of  the  City 
of  London  from  proceeding  under  a  notice  to 
treat,  dated  the  9th  Feb.  1883,  served  by  them 
upon  the  pUuntiffs  for  the  purchase  of  certain 

S remises,  i<ro8.  44  and  45,  Wood-street,  in  the 
ity  of  London,  and  from  taking  any  proceedings 
to  assess  the  amoant  of  oompensatton  to  be  paid 
in  respect  of  saoh  premises ;  or,  in  the  alternative, 
that  the  defendants  might  be  restrained  from 
selling  or  disposing  of  any  part  of  the  premises 
to  any  person  or  persons  antil  the  same  shonld 
have  beoi  first  offered  for  sale  to  the  plaintiffs. 
By  ooneent,  the  motion  was  treated  as  the  trial  of 
the  action. 

It  appeared  that  the  honses  referred  to  in  the 
motion  formed  part  of  the  block  of  buildings  barnt 
down  by  the  Wood-street  fire  towards  the  end  of 
1882,  and  only  the  carcase  was  now  standing. 
After  the  fire  the  Oommissioners  of  Sewers  deter- 
mined to  take  the  opportunity,  before  the  re*erec« 
tion  of  the  buildings,  of  widening  and  improving 
Wood-street  and  Addle-street,  the  former  by 
5ft.  6in.,  and  the  latter  (at  the  corner  of  which 
one  of  the  houses  stood)  by  3ft.  Negotiations 
for  the  amicable  purchase  of  the  property  having 
fiiUen  through,  a  notice  was  served  on  the 
pbuntiffs  to  nave  the  value  assessed  by  a  jury. 
The  Commissioners  of  Sewers  had  made  an  adjudi- 
cation in  the  form  required  by  the  Act  57  G^.  3, 
a  zzix.  8.  80,  that  the  whole  of  the  premises  in 

auestion  were  required  for  the  purpose  of  widening 
lie  street;  but  only  a  width  of  5ft.  6in.  was 
required  for  the  physical  widening  of  Wood-street, 
and  the  oommissioners  proposed  to  resell  the 
remainder  without  giving  the  &ret  offer  of  it  to 
the  plaintiffs. 

The  following  are  the  material  sections  of  the 
two  Acts  which  were  referred  to  in  the  course  of 
the  argument : 

It  is  enacted  by  57  Geo.  3,  o.  xziz.  s.  80,  that 
for  the  improvement  of  the  streete  and  public 
.  places  of  that  part  of  the  metropolis  which  is 
situated  within  the  weekly  bills  of  mortality,  it 
shall  *'  be  lawful  for  the  Commissioners  of  Sewers 
or  trustees  or  other  persons  having  the  control  of 
the  pavement  of  any  paroohial  or  other  district 
•  .  .  to  widen  .  .  .  any  of  the  streets  or 
other  public  places  within  any  such  parochial  or 
other  district  .  .  .  and  that  if  any  houses, 
walls,  buildings,  lands,  tenements,  and  heredita- 
mento,  or  any  part  thereof,  shall  be  adjudged  by 
the  said  commissioners  or  trustees  or  other 
persons  as  aforesaid  to  project  into,  obstruct,  or 
prevent  them  from  so  .  .  .  widening  .  •  . 
the  said  street  or  other  public  places  within  the 
said  parochial  or  other  district,  and  that  the  posses- 
sion, occupation,  and  purchase  of  such  honses, 
walls,  buildings,  lands,  tenemento,  or  heredita- 
ments will  be  necessary  for  that  purpose,"  the 
commissioners,  ^.,  may  contract  with  the  owners 
of  such  houses,  Ao.,  and  pay  them  such  sums  as 
may  be  agreed  upon. 

By  sect.  82  of  the  same  Act,  it  is  provided 
that  when  the  owners  of  such  houses,  te.,  refuse 


or  are  unable  to  treat,  a  precept  may  be  issued  for 
impanelling  a  jury  to  assess  toe  value  of  the  pre- 
mises ;  ana  by  sect.  86  the  premises  are  to  vest 
in  the  oommissioners,  ^.,  on  payment  of  the  sums 
awarded. 

By  sect.  96  it  is  enacted  that  the  commissioners, 
&o.,  may  absolutely  sell  and  dispose  of  all  or  any 
of  the  lands,  &o.  conveyed  to  them  in  pursuance 
of  the  Act,  and  a  right  of  pre-emption  is  given 
to  the  persons  from  whom  they  were  purchased. 

hy  14  &  15  Yict.  c.  xci.  s.  54  it  is  made  lawful 
for  the  Commissioners  of  Sewers  "  to  sell  and 
dispose  of,  in  such  manner  as  they  may  think  fit, 
to  any  persons ;  and  by  indenture  under  the  hands 
and  sesls  of  seven  of  the  oommissioners  to  g^ant 
and  convey  by  way  of  absolute  sale  in  fee  simple 
for  a  consideration  of  money,  any  lands  which  have 
been  or  may  be  purchased  by  the  oommissioners 
for  the  purpose  of  altering,  widening  ...  or 
opening  any  of  the  streets  or  public  plaoes  within 
the  City,  and  which,  by  the  commissioners,  may 
be  deemed  unnecessary  for  the  purposes  afore- 
said," no  right  of  pre-emption  being  reserved  to 
previous  or  adjoining  owners. 

By  sect  55  the  commissioners  are  "  authorised, 
by  writing  under  the  hands  and  seals  of  seven  of 
the  commissioners,  to  demise  or  lease  such  lands 
as  shall  be  deemed  unnecessary  for  the  purposes 
aforesaid  for  the  purpose  of  building  upon  or  for 
any  other  purpose,"  as  the  commissioners  may 
think  fit,  subjeot  to  a  proviso  that  within  'five 
years  from  the  date  of  such  lease  the  oommis- 
sioners shall  sell  and  absolutely  dispose  of  the 
lands  comprised  in  it  in  manner  tnereinbefore 
directed. 

Bighy^  Q.C.  and  Theohaid  for  the  plfuntiffs.— 
Under  sect.  92  of  the  Lands  Clauses  Act  the 
party  called  on  to  sell  part  of  a  house  to  the 
oommissioners  would  have  the  right  of  com- 
pelling them  to  take  the  whole,  but  they  would 
have  no  right  to  demand  to  take  the  whole ;  and 
although  this  is  a  proceeding  under  an  earlier  Act 
to  which  the  Lands  Clauses  Act  does  not  apply, 
there  is  a  strong  presumption  that  the  intention 
of  the  Legislature  would  be  the  same.  It  would 
be  an  unreasonable  construction  to  put  upon  sect. 
80  to  hold  that  it  allows  the  oommissioners  to  take 
the  whole  of  the  houses,  when  all  that  they  really 
require  is  a  strip  of  land  5ft.  6in.  in  width.  [Kay, 
J. — Is  it  not  the  true  construction  of  the  section 
that  the  adjudication  made  by  the  commissioners 
is  conclusive,  so  that  the  court  cannot  go  behind 
it,  if  it  has  been  made  honoL  fide  P  Sect.  95  pro- 
vides for  their  disposing  of  lands  which  turn  out 
to  be  superfluous.]  We  submit  that  that  is  not 
the  fair  meaning  of  the  section ;  the  section  is  not 
grammatically  correct,  and  need  not  be  read  in 
that  way.  VEasiing^t  Q.O.  for  the  defendants, 
referred  to  ThomoB  v.  Baw  (15  L.  T.  Bep.  N.  S. 
200 ;  L.  Bep.  2  Ch.  App.  1.)  EJLT,  J.—That  case 
entirely  confirms  the  reading  of  the  section  which 
I  had  already  adopted,  ana  shows  that  I  cannot 
inquire  into  the  correctness  of  the  adjudication. 
Haatings,  Q.C.  said  that  the  commissioners  were 
desirous  of  having  the  opinion  of  the  court  as  to 
whether  they  were  right  in  making  the  adjudica- 
tion, and  he  was  therefore  instructed  to  admit  that 
only  5fl.  6in.  in  width  was  necessary  for  the 
physical  widening  of  the  street]  We  say  that  it 
IS  a  misuse  of  the  powers  conferred  by  the  Act  to 
take  the  whole  of  a  house,  when  only  a  small  part 
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of  it  18  req aired.  [Kat,  J. — May  not  the  words 
"  any  pan  thereof  "  be  read  distribotiTelyy  so  as  to 
apply  only  to  "  houses  "  to  which  they  are  appro- 
priate, and  not  to  the  general  words  which  follow  P] 
That  can  hardly  be  so,  as  those  words  come  after 
the  general  words.  Sabstantially,  the  defendants 
do  not  say  that  they  want  the  whole ;  they  only 
say  that  they  want  to  obtain  control  over  the 
whole  in  order  to  carry  oat  their  scheme.  [Kat, 
J. — Does  "  necessary"  mean  **  necessary  to  widen 
the  street/'  or  "neoessary  to  cover  their  own 
expenses?"]  We  say  "necessary  for  widening 
the  street/'  all  the  provisions  of  tlie  Aot  point^to 
a  physical  necessity;  otherwise  ''convenient,"  or 
"  ezfMdient,"  or  some  snoh  word  would  be  nsed. 
[HasUngi  referred  to  the  word  "  convenient,"  used 
m  the  following  section.  E^t,  J.— That  is  "  neces« 
sarjT  and  convenient/'  not  "necessary  or  con- 
venient"] This  case  differs  materially  from 
Qttinton  v.  OarparcUion  of  Brittol  (30  L.  T.  Bep. 
N.  S.  112;  L.  Bep.  17  Eq.  524)  and  GaUoway's 
case  (14  L.  T.  Eep.  N.  S.  865 ;  L.  Eep.  1  E.  &  I. 
App.  34.)  The  Aot  in  those  oases  contained 
scnednles  defining  the  limits  within  which  the 
lands  were  to  be  taken,  and  liberal  powers  of 
management ;  these  are  g^eral  provisions  applic- 
able throDghont  the  metropolitan  area,  and  there 
are  no  powers  for  raising  capital  to  pay  the 
expenses  such  as  were  there  given.  [E^t,  J. — 
Still  the  Commissioners  of  Sewers  come  within 
the  eqnity  of  those  decisions  in  so  far  as  they  are 
not  a  trading  body»  and  merely  represent  the 
public  interest.] 

Hastings,  Q.O.  and  /.  ZTdnderfon  for  the  Commis- 
sioners of  Sewers. — We  contend  that  as  the  Com- 
missioners of  Sewers  are  authorised  by  the  80th 
section  to  take  a  house  or  any  part  thereof,  if  they 
require  part  of  the  house  they  can  take  the  whole. 
It  IS  a  preliminary  condition  to  the  exercise  of  the 
power  that  some  part  should  be  wanted,  but  if 
that  oondition  is  fulfilled  the  whole  can  be  taken.  If 
the  ar^ment  on  the  other  side  is  valid,  the  section 
conferring  the  power  of  sale  of  superfluous  lands 
would  be  superfluous,  as  no  more  land  could  be 
taken  than  was  physically  necessary.    The  pur- 
pose here  is  just  as  much  a  beneficial   public 
purpose  as  in  OaHoway's  case,  and  the  same  con- 
siderations apply  to  it«    [Kat,  J.— How  does  your 
argument  apply  to  a  case  of  land  without  build- 
ings P    If  you  wanted  a  corner  dt  a  piece  of  vacant 
land  belonging  to  one  proprietor  in  order  to  widen 
a  street,  do  yon  say  that  yon  could  take  the  whole  P 
There  might  be  an  acre  or  more.]  We  only  contend 
that  in  the  case  of  houses  we  can  take  the  whole. 
Thonuu  y.  Daw  {uhi  sup,)  is  in  our  favour.    The 
reason  why  there  is  no  schedule  in  this  Act  is  that 
the  oommissioners  are  empowered  to  adjudicate  : 
the  Legislature  has  placed  confidence   in  their 
judgment,  and  if  they  honestly  adjudicate  these 
nouses   to  be   necessary,  the  oonrt   cannot   go 
behind  that  adjudication.     This  abjudication  is 
perfectly  honest,  because  it  is  necessary  to  take 
the  whole  of  the  honsea  in  order  to  raise  money 
by  their  sale,  and  so  to  obtain  means  for  the 
improvement  of  the  street.    Secondly,  as  to  the 
claim  of  pre-emption  under  sect.  96.    We  rely,  as 
an  answer  to  that  daim,  on  sect  54  of  the  City 
of  London  Sewers  Aot  1854  (14  &  15  Yiot.  c.  91), 
which  was  an  Aot  continuing  and  amending  the 
previous  Aot  of  1848  (10  &  11  Vict.  c.  112),  and 
IS  substituted  for  and  must  therefore  be  taken  to 
have  repealed  sect.  96  of  the  Act  of  Geo.  3.    The 


later  section  gives  no  further  power  to  the  com- 
missioners tlukn  they  had  before  under  sect.  96  of 
the  earlier  Aot ;  it  must,  therefore,  have  been 
meant  to  be  substituted  for  it,  and  it  does  not 
contain  any  provision  as  to  a  right  of  pre-emption. 
[Kat,  J.— it  is  now  well  settled,  that  a  general 
enactment  of  a  later  Aot  cannot  repeal  a  speoifio 
enactment  in  an  earlier  Aot  merely  by  implication. 
His  Lordship  referred  to  Thorpe  v.  Adatns,  23 
L.  T.  Rep.  N.  S.  810 ;  L.  Bep.  6  C.  P.  125 ;  HUl 
V.  HiU,  35  L.  T.  Bep.  N.  S.  860 ;  1  Ex  Div.  411.] 

Eighy  in  repl^.  —  The  oommissioners  are  not 
acting  as  a  judicial  body  in  making  the  adjudica- 
tion. Similar  powers  are  given  to  other  trustees 
and  bodies  by  the  Aot.  On  the  second  point,  the 
later  general  enactment  cannot  repeal  the  earlier 
special  enactment. 

Kat,  J.  —  The  question  which  I  have  to 
determine  in  this  case  is  by  no  means  free  from 
difficulty.  The  defendants,  the  Commissioners  of 
Sewers,  admit  tint  at  the  time  when  they  made 
their  adjudication  they  did  not  intend  to  use  more 
than  5ft.  6in.  in  width  of  the  site  of  these  houses 
next  to  the  street  for  the  actual  widening,  but 
they  intended  to  sell  the  re^t  for  the  purpose 
of  raising  monev.  That  being  their  intention* 
they  adjudged  that  certain  houses,  Nos.  44  and 
45,  Wood-street,  and  the  land  whereon  thev  stood 
projected  into,  obstructed,  and  prevented  them 
zrom  altering,  widening,  and  extending  the  street 
in  qnestion,  and  they  adjudged  in  form  that  the 
possession,  occupation,  and  purchase  of  such 
houses  and  of  the  land  whereon  they  stood  was 
necessary  for  that  purpose — that  purpose  being 
the  widening  of  the  street.  It  has  been  decided 
in  the  case  of  Thomas  ▼•  Daw  {iM  sup.)  that  the 
section  under  which  the  notice  was  given  enables 
the  commissioners  to  take  either  the  whole  or 
part  of  a  hoase,  and  with  that  construction  I 
entirely  agree ;  and  Lord  Chelmsford,  after  stating 
his  opinion  to  that  effect,  says  as  follows :  "  But 
although  I  have  arrived  at  this  conclusion,  I 
think  that  in  every  case  of  an  intended  widening 
or  altering  of  a  street,  it  is  competent  to  the 
commissioners  to  adjudge  that  the  whole  of  a 
house  or  building  obstructs  or  prevents  this 
object.  If  this  is  honestly  done,  although 
erroneously,  I  think  it  cannot  be  questioned. 
The  oily  consequence  of  the  commissioners  taking 
more  than  they  require  for  the  street  would  be 
that,  under  the  96th  section,  they  would  have  to 
sell  it  subject  to  a  right  of  pre-emption  in  the 
person  from  whom  the  house  or  building  was 
purchased.  But  whether  they  intend  to  take  the 
whole,  or  only  a  part,  it  is  essential  as  a  pre- 
liminary step  that  the  commissioners  should 
adjudge  that  the  house,  or  the  part  required, 
prevents  then^  from  altering  or  widening  the 
street."  I  take  Lord  Chelmsford's  meaning  to  be 
this :  the  commissioners  must  adjudge,  first*  that 
the  whole  of  the  house  projects  into,  obstmots,  or 
prevents  them  from  altering,  widening,  or  extend- 
ing the  street,  or  that  part  of  it  projects,  Ao.; 
and,  secondly,  that  the  possession,  occupation, 
and  purchase  of  the  whole  house  will  be  necessary 
for  that  purpose,  or  that  the  possession,  Sdo^  A 
part  of  It  wiU  be  necessary.  The  form  of  the 
adjudication  here  clearly  refers  to  the  whole  of 
the  house.  The  commissioners  do  not  use  the 
WOTd  "whole,"  but  they  say  that  the  house 
projects,  &0,,  and  that  the  house  is  neoeasary  to 
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be  taken,  bo  that  the  form  of  the  adjadioation 
fulfils  the  obligation  thrown  upon  them,  aooording 
to  the  words  of  Lord  Chelmsford.  The  80th 
aeotion  of  the  Act  proTides  as  follows:  [His 
Lordship  read  them,  and  proceeded :]  The  word 
"  that "  in  the  beginning  of  the  last  daase  seems 
to  me  to  refer — though  it  is  certainly  ill-expressed 
— ^to  the  word  "adjadge,"  and  that  seems 
to  be  the  Tiew  of  Loni  Chelmsford.  And 
I  read  the  word  "part"  all  through  the 
aentenoe,  so  that  in  this  case  there  are  two 
thiziffs  to  be  adjudged,  yiz.,  first,  that  the 
whole  or  part  of  the  house  projects,  Aa,  and, 
secondly,  that  the  purchase  of  the  whole  or  pftrt 
of  the  bouse  will  be  necessary  for  that  purpose. 
Does  then  the  section  mean  that  the  commissioners 
are  to  make  a  mere  formal  adjudication  following 
the  exact  words  of  the  Acfc,  although  they  may, 
MB  is  admitted  to  be  the  case  here,  haye  in  fact 
oome  to  the  conclusion  that  only  a  part  of  the 
bouse  is  required  for  the  physical  widening  of  the 
street,  or  is  the  meaning  this :  that  if  in  fact  only 
part  of  the  house  obstructs  the  street,  or  if  in  fact 
only  part  of  the  bouse  is  necessary  to  be  taken  for 
the  purpose  of  widening  the  street,  they  must  bond 
fide  come  to  a  conclusion  upon  and  determine  that 
qaestion?  Can  they,  as  it  has  been  argued  they 
may  do,  say  this :  "  We  come  most  clearly  to  the 
oonolusion  that  we  only  want  5ft.  Gin.  for  the 
physical  widening  of  the  street,  and  that  only 
5ft.  6in.  obstruct  such  physical  wideninp^;  but, 
although  we  haye  that  plainly  in  our  minds,  we 
arbitrarily,  under  this  section,  adjudicate  that  the 
whole  olistructs  our  widening  the  street,  and  we 
take  the  whole  in  order  to  widen  it."  I  confess  I 
should  baye  great  hesitation  in  coming  to  the  con* 
elusion  that  Uiat  was  the  construction  of  the  Act. 
Bob  the  argument,  which  is  descrying  of  the 
greatest  possible  consideration,  has  been  put  in 
ibis  way :  It  is  said  that  these  commissioners  are 
not  a  trading  body,  armed  with  these  powers  for 
the  purpose  of  making  profit,  but  they  are  a  body 
who  are,  like  the  Corporation  of  London  in  the 
well-known  case  of  QaMoway  y.  The  Mayor  and 
OammonaUy  of  London  {vhi  tup.),  armed  with 
their  powers  for  the  purpose  of  making  public 
improyements  in  a  great  city;  and  part  of  the 
scheme  of  the  Act  is  tnat,  in  carrying  out  its  pro- 
Tisions,  they  will  sometimes  take  more  land  tiuui 
they  want  for  actually  carrying  out  the  physical 
pnrpose  of  widening  streets.  It  is  argued  that 
therefore  the  court  will  giye  a  wide  interpretation 
to  t^eir  powers,  and  not  interfere  wiui  them, 
although  it  may  appear  they  are  taking  more 
land  than  they  want  for  the  actual  widening, 
intencting  to  scul  the  portion  which  they  do  not 
want  in  order  to  raise  money  to  carry  out  the 
SMDheme  of  the  Act ;  and  in  the  argument  reference 
was  made  to  sect  96,  and  the  subsequent  sections 
which  ghre  to  the  original  owners  a  right  of  pre- 
emption in  the  eyent  of  the  commissioners  selling 
any  land  which  they  may  have  taken,  and  may 
ultimately  not  want,  and  pxoyiding  that  the  money 
obtained  oy  such  sales  may  be  used  for  the  pur- 
poeea  of  the  Act.  In  that  way  it  is  said  that  the 
case  comes  within  the  decision  in  OaUoway  y. 
Oarporatum  of  London,  First  of  all,  I  obserye  that 
there  is  a  yery  wide  distinction  betneen  that  case 
and  the  present  one,  because  in  that  case  the  lands 
which  were  to  be  taken  are  all  put  in  a  schedule 
to  the  Act,  and  actually  defined  by  boundaries 
and  quantitieF,  and  the  words  of  the  Act  were  that 


they  might  take  all  the  lands,  which  not  only  showed 
the  extent  to  which  they  might  go,  but  placed  a 
limit,  within  the  four  comers  of  the  Act,  on  the  land 
which  they  were  to  take.  There  is  nothing 
of  that  kind  in  the  present  case.  There  is  no 
schedule  here,  nor  any  limitation  whateyer  as  to 
the  lands  to  be  taken,  saye  such  as  is  comprised  in 
the  words  I  haye  read,  and  that  makes  an  enormous 
distinction  between  the  two  cases.  Suppose  the 
commissioners  were  to  take  it  into  their  heads  to 
widen  one  of  the  widest  thoroughfares  in  London, 
such  as  Oxford-street  or  the  Strand,  and  say  that 
they  would  take  the  lands  on  both  sides  of  the 
street.  If  the  argument  which  I  am  now  con- 
sidering be  right,  they  might  adjudge  that  eyery 
house  and  eyery  vacant  piece  of  land  on  both  sides 
of  the  street  obstructed  their  widening  of  the 
street,  and  proceed  to  take  the  whole  of  such  house 
or  piece  of  land,  however  great  its  extent.  Or,  to 
put  an  extravagant  case,  suppose  the  street  which 
they  were  about  to  widen  passed  a  large  building 
like  the  Bank  of  England,  they  might  take  the 
whole  of  the  Bank  of  England.  Or  again,  suppose 
there  was  a  wide  vacant  piece  of  land,  a  Quarter  of 
an  acre  in  extent,  then,  although  they  only  wanted 
a  yard  of  that,  according  to  the  argument  they 
might  take  the  whole.  That  gives  an  enormously 
grater  power  to  these  "oominSsionen.  or  trostee^ 
or  ofiher  persons"  than  was  given  in  QaUofjoay*i 
case  to  the  Corporation  of  London.  Then  there  is 
another  distinction  between  the  two  cases,  which 
to  my  mind  is  of  still  greater  importance.  In 
0aUdvjay*8  case  there  were  very  large  powers  of 
raising  money  for  the  purposes  of  the  Acts,  and 
upon  the  whole  consideration  of  the  words  of  the 
Acts,  their  Lordships  came  to  the  conclusion  that 
it  was  not  intended  to  limit  the  power  of  the 
corporation.  Lord  Cranworth,  after  referring  to 
the  sections  containing  those  powers,  says  "  The 
object  of  all  this  is  plam.  It  was  anticipated  that 
the  projected  improvements  would  be  likely  so  to 
add  to  the  value  of  property  in  the  neighbourhood 
that,  by  enabling  those  at  whose  cost  the  improve- 
ment  had  been  made  to  appropriate  to  themselyes, 
at  their  old  value,  the  houses  and  Umda  adjoining 
the  improvements,  and  then  to  sell  them  at  their 
increased  value,  they  might  be  able  wholly  or 
partially  to  reimburse  themselves  the  outlay  they 
sad  made."  The  argument  there  was,  that  the 
powers  of  the  corporation  ought  to  be  limited  to 
so  much  of  the  land  on  both  sides  of  the  widened 
street  as  mieht  be  wanted  for  the  purpose  of 
building  new  nouses.  But  Lord  Cranworth  said 
that  he  did  not  find  in  the  Act  of  Parliament  any 
limit  of  that  kind ;  the  only  limit  he  found  was  in 
the  map  and  book  of  reference,  which  described  by 
boundaries  the  land  which  the  corporation  were  to 
take.  The  Act  said  that  they  might  take  all,  and 
it  was  impossible  to  impose  that  arbitrary  limit. 
That  brings  that  Act  into  sharp  contrast  with 
this.  Here  the  land  which  the  commissioners 
may  take  is  the  land  which  they  may  adjudge 
necessary,  and  it  seems  to  me  that  they  were 
bound  to  adjudge,  not  merely  by  a  forttial  judg- 
ment, but  by  coming  really,  upon  consideration, 
to  a  decided  opinion  and  conclusion.  Then,  were 
they  justified  m  coming;  to  the  conclusion  which 
they  came  to  by  their  adjudication?  I  do  not 
treat  the  question  as  one  of  honesty  or 
dishonesty,  but  I  think  they  were  not  justified. 
The  argument,  which  I  have  listened  to  with 
the  greatest  possible  attention,  is  that  the  section 
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does  nob  mean  only  the  pbysioal  widening,  and 
that  it  is  snffioient  if  the  house  obstrnots  the 
widening,  or  is  required  for  the  purpose  of  the 
widening  in  this  sense,  viz.,  that  by  selling  the 
larger  portion  of  it  the  oommissioners  may  make 
a  profit,  and  apply  the  money  for  the  purpose  of 
the  widening.  But  I  think  the  meaning  of  the 
Aot  is  that  the  commissioners  are  not  to  take 
more  of  a  house  than  they  bond  fide  adjudge  is 
necessary  for  the  physical  purpose  of  widening  the 
street,  and  I  think  the  phrase  *'  for  that  purpose  '* 
does  not  include  the  taking  of  other  and  extra 
land  beyond  what  is  actually  wanted,  with  the 
object  and  intention  of  selling  such  extra  lands  for 
the  purpose  of  raising  money.  Therefore  for  that 
reason  I  must  say  that  I  am  against  the  defendants 
in  this  case,  and  I  think  the  best  way  to  put  my 
decision  is  that  the  admission  which  the  defendants 
have  made  shows  that  the  formal  adjudication  they 
have  made  was  in  the  wrong  form,  that  it  ought 
to  have  been  an  adjudication  that  only  5ft.  6in. 
projected,  and  that  only  5ft.  6in.  was  necessary  to 
be  purchased.  I  must  not  omit  to  say  that  the 
section  I  have  been  considering,  and  the  decision 
of  Lord  Chelmsford  in  Thomas  v.  Daw,  are  both 
open  to  this  observation,  that  there  may  very 
often  be  cases  in  which,  at  the  moment  of  the 
adjudication,  the  oommissioners  do  not  know 
exactly  how  much  they  wUl  want,  and  therefore 
are  bond  fide  unable  to  say  whether  they  want  the 
whole  or  any  part,  or  whether  they  want  five  feet  or 
five  ^ards  or  any  other  quantity,  and,  within  the 
meaning  of  the  Act  of  Parliament,  may  say  that  a 
specified  quantity  is  wanted,  when  a  less  quantity 
would  suffice.  But  the  contention  that  they 
oan  do  that  when  they  have,  in  fctct,  come  to  a 
conclusion  as  to  exactly  how  much  they  do  want 
is,  I  think,  wrong,  and  in  my  opinion  the  Act 
does  not  give  them  any  power,  when  they  know 
exactly  what  they  want,  to  take  extra  land  for  the 
purpose  of  selling.  As  to  the  other  point  which 
has  been  raised,  I  should  have  felt  very  great 
difficulty  in  agreeing  with  the  defendants.  [His 
Lordship  read  sect.  96  of  the  Aot  57  Geo.  8, 
c.  xxix.,  and  continued :]  It  is  oonfessed  that  when 
the  commissioners  gave  notice  to  the  owners  of 
these  particular  houses  to  treat  for  the  purchase 
of  them,  they  had  come  to  an  agreement  with 
third  parties  to  sell  to  them.  Most  certainly,  if 
sect.  96  is  still  in  force,  that  was  contrary  to  the 
Act.  But  it  is  said  that  sect.  96  is  not  now  in  force, 
and  for  that  reference  is  made  to  the  City  of 
London  Sewers  Act  1851  [his  Lordship  read  sect. 
54  of  this  Act].  It  is  said  that  the  power  there 
given  to  the  oommissioners  to  sell  to  any  person 
IS  totally  inconsistent  with  the  provision  that  the 
persons  from  whom  they  bought  should  have  a 
right  of  pre-emption.  I  should  be  slow  to  consider 
that  a  section  in  a  general  Ace,  worded  as  this  is, 
repealed  by  implication  a  previous  section  of  a 
particular  Aot  giving  a  nght  of  pre-emption, 
without  referring  to  that  previous  section  or  to 
the  Aot  which  contains  it,  and  without  showing 
on  the  face  of  it  the  smallest  indication  of  an 
intention  to  take  away  from  individuals  a  right 
such  as  this.  But  that  the  section  had  not  that 
effect  is  pretty  plain  if  the  next  section  is  looked 
at  [his  Lordship  read  sect.  55].  It  is  sufficiently 
plain  that  the  object  of  that  section,  at  any  rate, 
was  to  give  a  power  of  leasing  to  seven,  instead  of 
the  whole  oi  the  oommissioners.  Under  the 
former  Acts  the  oonoorrence  of  the  whole  was 


necessary  to  a  conveyance  of  superfluous  lands, 
and  it  seems  to  me  that  the  meaning  and  pnrpose 
of  the  two  sections  was  to  enable  seven  of  the 
commissioners  to  exercise  the  powers  neoossaij  to 
oarry  out  the  formalities,  and,  though  the  sections 
are  badly  expressed,  that  is  a  possible  and  not 
unreasonable  construction,  and  one  whioh  the 
court  ought  to  adopt,  rather  than  the  conclusion 
that  an  important  right  of  pre-emption  given  by 
the  earlier  statute  is  by  implication  taken  away. 
Therefore  I  oome  to  the  conclusion,  although  it  is 
not  necessary  to  decide  the  point— but  I  desire  to 
express  my  opinion  upon  it,  after  hearing  the  able 
argument  which  has  been  addressed  to  me — that 
the  later  Aot  does  not  operate  so  as  to  take  away 
by  implication  the  right  of  pre-emption  conferred 
by  the  earlier  Act ;  and  on  that  ground  also  the 

glaintiff  is  entitled  to  succeed.  But,  being  in  his 
kvour  on  the  former  ground,  I  think  it  right  to 
grant  an  injunction  in  the  fullest  terms  to  prevent 
the  defendiants  from  taking  any  further  proceed- 
ings for  taking  compolsorily  the  whole  of  these 
two  houses ;  and,  the  defendants  admitting  that 
at  the  time  when  they  made  the  adjudication  they 
only  required  5ft.  6in.  for  the  purpose?  of  the  Aot, 
and  intended  to  sell  the  rest  of  the  two  houses, 
there  must  be  a  declaration  that  the  adjudication 
of  the  30th  Jan.  1883  was  ultra  vires  and  wrong. 

Solicitors:  WaUs,  Abbot,  and  Martin;  E,  A. 
Baylis,         

QUEEN'S  BENCH  DIVISION. 

Monday,  Jidy  23, 1883. 

(Before  Gbovb  and  Manistt,  JJ.) 

Beg.  on   the   prosecution    of  Thb   Assessment 

GOHHITTEB    OV    THE   FoPLAB     XTnIOK     (rosps.)    V. 

The  East   and  West   India   Dock    Ookpant 
(apps.)  (a) 

VahjuUion  (Metropolia)  Aet  1869  (32  ^  33  Vict.  c.  67), 
98,  46,  47 — SuppUfnental  valtMiion  list — Altera^ 
tiona — Dock  company — DiminiUion  of  profits — 
Sufficiency  of  evidence  of  aUeration. 

Upon  an  appeal  against  a  supplemental  valuation 
list,  ur^der  the  Vatuation  {Metropolis)  Act  1869, 
evidence  showing  an  alteration  extending  over 
a  period  beyond  the  preceding  twelve  months  is 
ifuidmiasihle, 

A  diminution  in  the  profits  of  a  do6k  company 
within  the  preceding  twelve  months  is  admissible 
as  evidence  of  an  cUteration  in  value,  but  is  not 
in  itself  sujUdent  to  establish  an  aUeration 
within  the  msaning  of  the  Act. 

The  dock  company  are  not  entiUed  to  have  their 
premises  valued  at  their  present  actual  vaLue, 
and  to  have  thai  value  entered  in  the  fupple- 
mentcd  valuaiion  list,  but  all  that  can  be  entered 
is  any  alteraiion  in  value  thai  may  have  taken 
place  during  the  preceding  twelve  ^nonthe. 

Appeal  from  an  order  of  the  Court  of  General 
Assessment  Sessions  under  the  Valuation  (Metro- 
polis) Aot  1869  upon  a  oase  stated  for  the 
opinion  of  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice.  The  material  part  of  the 
oase  is  as  follows : — 

1.  The  East  and  West  India  Dock  Company  are 
and  have  been  for  many  years  possessed  of 
extensive  docks,  premises,  and  hereditaments  lying 
partly  in  the  parish  of  All  Saints,  Poplar,  in 
the  Poplar  Union,  in  the  county  ci  Middlesex. 

(a)  Beported  by  H.  D.  Bonskt,  Esq.,  Bairliter-fti-Lair. 
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2.  At  the  qaiaqaennial  valaation  made  in  1875 
the  oonrt  of  assessment  sessions  fixed  the  gross 
and  rateable  Talnes  of  the  aforesaid  hereditaments 
at  127.7762.  gross  and  &1,896Z.  rateable. 

3.  At  the  next  qainqaennial  Taloation  in  1880 
the  company  were  assessed  at  the  same  values  as 
before,  and  did  not  appeal. 

4.  In  1881  a  supplemental  valuation  list  within 
the  meaning  of  sect.  46  of  the  Yaloation  (Metro- 
polia)  Act  1869  was  made  by  the  overseers  of  the 

garieh,  bat  they  did  not  inolode  therein  the 
ereditaments  oi  the  company.  No  objection  was 
made  by  the  company  to  the  supplemental  list, 
nor  any  application  to  be  inserted  therein. 

5.  On  the  27th  May  1882  the  company  gave 
notice  to  the  overseers,  requiring  them  to  make  a 
supplemental  valuation  list  within  the  meaning  of 
■eot.  46  of  the  Valuation  (Metropolis)  Act  1869 
showing  the  alterations  which  had  taken  place 
within  the  preceding  twelve  months  in  the  gross 
and  rateable  value  of  the  said  hereditaments. 

6.  On  the  1st  June  1882  a  supplemental  valua- 
tion list  within  the  meaning  of  sect.  46  of  the 
Valuation  (Metropolis)  Act  1869  was,  subject  to 
the  question  of  the  omission  of  the  company's 
hereditaments  hereinafter  mentioned,  dulj^  made 
and  deposited  by  the  overseers  of  the  parish,  but 
they  did  not  include  in  the  said  supplemental  list 
the  hereditaments  of  the  company. 

7.  On  the  2rlth  June  1882  the  company  gave 
notice  to  the  clerk  of  the  assessment  committee  of 
the  Poplar  Union  and  the  overseers  that  they 
desired  that  the  supplemental  list  should  be 
corrected  by  the  insertion  therein  of  the  said  here- 
ditaments with  an  assessment  at  gross,  70,067/., 
xateable  50,3912. 

8.  On  the  29i*h  Sept.  1882  the  assessment  com- 
mittee heard  counsel  for  the  company  on  their 
objection,  who,  for  the  purpose  of  proving  that 
there  had  been  an  alteration  within  the  meaning 
of  sect.  46,  tendered  in  evidence  the  books  and 
balance-sheets  of  the  company  for  the  years  1874 
to  1881  inclusive,  and  offered  to  verify  by  the 
testimony  of  witnesses  the  facts  and  figures  therein 
contained;  and  he  contended  that  we  books  and 
balance-sheets  showed  that  there  had  been  a 
continuous  and  considerable  decline  in  the  profits 
of  the  oompany,  extending  over  several  years  down 
to  and  including  1881,  and  that  an  important 
portion  of  such  decline  had  occurred  during  the 
preceding  twelve  months. 

9.  10,  and  11.  No  evidence  other  than  as  above- 
mentioned  was  tendered ;  the  assessment  com- 
mittee declined  to  insert  the  property  of  the  East 
and  West  India  Dock  Company  in  the  supple- 
mental valuation  lists,  on  the  ground  that  no 
alterations  had  been  made  in  the  value  within  the 
meaning  of  the  Act,  and  thereupon  the  company 
appealed  to  the  court  of  assessment  sessions. 

12.  On  the  hearing  by  agreement  between  the 
parties  no  further  evidence  was  tendered  by 
eiUier  side,  but  the  opinion  of  the  assessment 
sessions  was  asked  upon  the  following  ouestions  : 
(1)  Whether  the  eviaence  tendered  to  the  assess- 
ment committee  on  the  29th  Sept.  1882,  or  any 
and  what  part  thereof  was  relevant  and  admissible. 
If  any,  then  (2)  whether  such  relevant  and 
admissible  evidence  tendered,  if  proved,  was 
sufficient  to  establish  an  alteration  within  the 
meaning  of  sect.  46;  (3)  whether,  assuming  an 
alteration  within  the  twelve  monUis  established, 
the  oompany  was  therefore  entitled  to  have  the 
Mag.  Gas.— Vol,  XIII. 


present  actual  value  ascertained  and  inserted  (as 
was  contended  b^  the  company),  or  only  to  have 
the  values  standmg  in  the  valuation  list  reduced 
by  the  amount  of  the  alteration  in  value,  if  any, 
occurring  within  the  preceding  twelve  months, 
and  to  have  such  altered  values  inserted  in  the 
supplemental  list  (as  was  contended  by  the  assess- 
ment committee) ;  and  the  company  duly  applied  to 
the  justices  in  assessment  sessions  to  direct  a 
valuation  of  the  said  hereditaments  under  sect.  36 
of  the  said  Act.  It  was  agreed  that  the  balance- 
sheet  for  the  year  1881  should  be  taken  as  though 
made  for  the  twelve  months  preceding  the  said 
supplemental  list  objected  to,  saving  all  other  (if 
any)  just  exceptions  thereto. 

13.  It  was  contended  for  the  company  that  the 
evidence  tendered  was  relevant  and  admissible  and, 
if  proved,  was  sufficient  to  establish  that  an  altera- 
tion had  taken  place  within  the  preceding  twelve 
months  within  the  meaning  of  the  46ih  section  of 
the  said  Act,  and  that  the  company  were  entitled  to 
have  the  hereditaments  valued  at  the  present 
actual  value,  and  such  value  entered  in  the  supple- 
mental list. 

14.  It  was  contended  for  the  assessment  com- 
mittee that  the  company  were  concluded  by  the 
ouinquennial  valuation  made  in  1880,  and  also  by 
the  supplemental  list  of  ,1881,  and  that  the 
company  could  not  go  behind  either  of  the  said 
lists,  and  that  the  evidence  as  to  a  falling  off  in 
the  years  1875  to  1881  was  consequently  irrelevant 
and  inadmissible,  and  that  none  of  the  evidence 
tendered  was  relevant  and  admisHible,  or,  if  any, 
only  such,  if  any,  as  showed  a  falling  off  within  the 
preceding  twelve  months  between  April  1881  and 
April  1882,  and  that  such  last- mentioned  evidence 
was  not,  nor  was  the  whole  of  the  evidence 
tendered,  even  if  relevant  and  admissible, 
sufficient  to  establish  an  alteration  within  the 
said  preceding  twelve  months,  April  1881  to 
April  1882,  within  the  meaning  of  sect.  46  of  the 
said  Act,  and  that,  even  if  the  said  evidence  did 
establish  an  alteration  within  the  said  twelve 
months,  the  company  were  not  therefore  entitled 
to  have  the  said  hereditaments  valued,  and  their 
present  actual  value  entered  in  the  supplemental 
list,  but  only  to  have  the  values  reduced  by  the 
amount  of  the  alteration  in  value,  if  any,  occurring 
within  the  preceding  twelve  months. 

15.  The  court  of  assessment  sessions  was  of 
opinion  that  the  whole  of  the  evidence  tendered 
to  the  assessment  oommittee  was  relevant  and 
admissible  and  sufficient  to  establish  an  alteration 
within  the  meaning  of  sect.  46  of  the  Act ;  and 
that  the  appellants  were  entitled  to  have  the 
hereditaments  valued  at  their  present  actual 
value,  and  such  value  entered  on  the  supplemental 
list,  and  not  merely  any  alteration  in  value  which 
might  have  taken  place  during  the  preceding 
twelve  months. 

16.  The  (question  for  the  opinion  of  the  Queen's 
Bench  Division  is,  whether  the  decision  of  the 
court  of  assessment  sessions  was  right. 

By  the  Valuation  (Metropolis)  Act  1869  (32  A 
33  Vict.  c.  67),  s.  43  : 

The  yaluation  list  as  approred  by  the  assesBment 
oommittee,  and,  if  altered  on  any  appeal  under  this 
Aot  to  any  sesaions  or  a  superior  oonrt,  as  bo  altered, 
shall  oome  into  foroe  at  the  beginning  of  the  year,  oom- 
mencing  on  the  sixth  of  April  encoeeding  that  in  which  it 
is  made,  and  shall  last  for  five  years,  subject  to  any 
alterations  ^at  may  be  made  by  any  supplemental  or 
provisional  list  as  hereinafter  mentioned. 

2L 
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By  seofc.  46 : 

Eyflry  yaloation  list  shall  be  reyised  in  maimer  directed 
by  this  Aot,  uod  snch  revision  in  every  period  of  five 
years  (the  first  of  snoh  periods  bennning  with  the  sixth 
of  April,  one  thousand  eight  hnndred  and  seventy  one) 
shall  be  oondaoted  as  follows : — 

(1.)  Jn  eaoh  of  the  first  fonr  years  of  sncn  period  a 
supplemental  list  shall,  if  necessary,  be  made  ont  in  the 
same  form  as  the  valuation  list,  and  shall  show  aU  the 
alterations  which  have  taken  plitoe  during  the  preceding 
twelve  months  in  any  of  the  matters  stated  in  the  valua- 
tion list,  but  shall  contain  only  the  hereditaments  affected 
by  such  slteratLons.  If  no  alteration  has  taken  place 
which  makes  a  supplemental  list  necessary,  the  overseers 
shall  send  a  cortmcate  to  that  effect  to  the  assessment 
committee  in  place  of  such  list,  which  certificate  may  be 
in  the  form  contained  in  the  second  schedule  of  this  Act. 

(2.)  In  the  fifth  year  of  every  such  period  the  over- 
seers shall  make  a  new  valuation  list. 

(8.)  The  same  regulations  shall  be  observed,  and  the 
same  proceedings  shall  be  had  in  the  case  of  a  supple- 
ments! list  and  a  new  valuation  list  as  are  directed  by 
this  Act,  uid  the  iots  iacorporated  herewith  in  the  case 
of  the  valuation  ist  made  in  the  first  year  after  the 
pawing  of  this  Act. 

(4.)  A  supplemental  list  and  a  new  valuation  list  shall 
come  into  force  at  the  beginning  of  the  year  succeeding 
that  in  which  they  are  respectively  made,  in  the  same 
manner  and  subject  to  the  same  conditions  as  the  valua- 
tion list  made  in  tiie  first  year  after  the  passing  of  this 
Act. 

(5.)  In  each  of  the  last  four  years  of  such  period  the 
valuation  list  which  was  in  force  on  the  day  before  the 
commencement  of  each  such  year,  t(^^ther  with  and  as 
altered  by  the  supplemental  list,  if  any,  which  comes 
into  force  at  the  commencement  of  such  year,  shall  be  the 
valuation  list  which  is  in  force  during  that  year. 

(6.)  A  new  valuation  list  when  it  comes  into  force  shall 
supersede  the  valuation  list  which  was  in  fosoe  during 
the  fif  til  year  of  such  period. 

By  sect.  47 : 

If  in  the  course  of  any  year  the  value  of  any  heredita- 
ment is  increased  bj  the  addition  thereto  or  erection 
thereon  of  any  buildmg,  or  is  from  any  cause  increased 
or  reduced  in  value,  the  following  provisions  shall  have 
effect: 

(1.)  The  overseers  of  the  parish  in  which  snoh  heredita- 
ment is  situate  mav,  and  on  the  written  requisition  of  the 
assessment  committee,  or  of  any  ratepajrer  of  the  union, 
or  of  the  surveyor  of  taxes  for  the  district,  shall  send  to 
the  assessment  committee  a  provisional  list  oontainiuff 
the  gross  and  rateable  value  as  so  increased  or  reduced 
of  such  hereditament,  Ao, 

Sir  Farrer  Her$eheU  (S.G.)  and  Roll,  Q.O. 
(FuUarton  with  them)  for  the  respondents. — ^The 
Boheme  of  the  Act,  as  I  sabmit,  is  that,  instead  of 
there  being  constantly  changing  Talaaticns  con- 
tinuing to  be  made  from  time  to  time,  there  shall 
be  a  qninquennisl  Taluation  which  shall  stand  for 
five  years  subject  to  the  provision  for  certain  cases. 
The  effect  of  the  order  of  quarter  sessions  is  prac- 
ticaUy  to  destroy  altc^ther  the  value  and  effect 
of  a  G[uinquennial  viOuation.  There  is  a  quin- 
quennial valuation  made  in  1875,  and  then  again 
in  1880,  at  which  no  objection  is  taken,  and 
of  course  the  quinquennial  valuation  in  1880 
must  be  taken  as  the  starting-point.  In  1881 
there  is  a  supplemental  list,  out  no '  supple- 
mentarjr  list  as  regards  them.  They  made  no 
application  to  be  inserted  in  it,  and  no  objection 
was  taken  by  them,  and  therefore  my  contention 
is  that  down  to  the  year  1881  they  are  concluded, 
and  that,  when  the;^  come  to  1882,  all  that  they  are 
entitled  to  show,  if  they  can,  is  that  within  the 
meaning  of  this  Aot  there  has  taken  place  an 
alteration  within  that  preceding  twelve  months, 
and  that  by  reason  of  the  alteration  they  ought 
to  be  inserted  in  that  supplemental  list  as  reduced 
in  nJue.    In  the  supplemental  list  you  have  no 


business  with  anything  except  alteratioDi  whidli 
have  taken  place  dunng  the  preceding  twelve 
months.  The  sessions  huive  held  this,  that  there 
was  an  alteration  during  the  preceding  twelve 
months,  and  that  once  you  show  an  alteration 
during  that  twelve  months  you  need  not  look 
at  the  quinquennial  valuation  or  anything^  at 
all ;  you  are  at  large,  and  you  are  to  be  aBsoaaod 
on  the  value  without  reference  to  the  quinquennial 
valuation.  You  must  take  the  quinquennial 
valuation  as  the  basis.  They  must  assume  127»000l. 
was  the  proper  value,  and  show  how  much  it  has 
diminished.  [Gbovb,  J. — How  can  they  show  that 
without  going  into  the  whole  question  of  valua- 
tion P]  u  they  cannot,  then  the  Legislature  says 
they  are  not  to.  All  they  are  entitled  to  go  into 
is  the  alteration  durine  the  preceding  twelve 
months.  [Manistt,  J.— The  sessions  have  foand 
that  the  appellants  are  entitled  to  have  the  here- 
ditaments valued  at  their  present  actual  value, 
and  such  valuation  in  the  supplemental  list  ia  not 
merely  an  alteration  in  value  which  may  have 
taken  place.]  That  is  the  issue  between  na. 
Another  question  is  the  mode  of  valuation.  My 
contention  is  that  the  increase  or  reduction  muat 
be  an  increase  or  reduction  arising  from  eome 
definite  cause,  either  affecting  the  stmotore  or 
its  relation  to  other  structures,  or  some  change 
in  the  condition  of  things  which  has  caused  it  to 
be  increased  or  reduced  in  value.  The  illustration 
given  in  the  47th  section  is  the  erection  of  any 
building,  and  of  course  the  removal  of  a  building 
would  be  the  same.  I  do  not  say  it  is  exhaustive, 
but  it  is  illustrative  of  the  alteration  which  ia  to 
cause  a  change  in  the  valuation.  [Gkovb,  J. — 
Suppose  the  building  to  be  a  shop  of  a  partioolar 
class,  which  has  a  rerj  large  business,  and  in 
conse<|uence  of  the  predominance  of  a  partioalar 
trade  it  is  entirely  superseded,  so  that  it  loses  ita 
value  as  a  shop  though  it  is  structurally  the  same. 
should  you  say  that  was  not  an  alteration  in  valne 
within  the  meaning  of  the  statute  P]  I  should  aay  it 
was  because  there  would  be  a  change  in  the  condition 
of  things  which  could  be  attributed  to  a  specnfic 
cause.  It  is  said  that  the  rates  from  shipping  in 
the  docks  were  less  in  the  twelve  months  in 
question  than  they  had  been  previously,  but  that 
is  no  evidence  that  the  value  of  the  hereditamenta 
has  diminished.  Falling  off  of  receipts  in  a  par- 
ticular ^ar  is  no  evidence  of  an  alteration  in 
value.  X  ou  must  first  prove  the  cause,  and  then 
you  must  prove  the  amount  of  alteration  dae  to 
the  cause ;  but  all  that  is  proved  here  is  the  dimi- 
nution in  receipts.  The  case  of  Beg.  v.  The  Hew 
River  Oompany  (L.  Bep.  4  Q.  B.  309)  was  relied 
on  before  the  court  of  quarter  sessions,  but  there 
was  a  structural  alteration ;  pipes  had  been  laid 
on  to  a  new  district.  In  the  present  case  there  is 
no  suggestion  that  there  has  been  any  stmctnral 
alteration. 

Sir  Hardinge  G^ard,  Q.G.*,  MarrioU,  Q.O..  and 
Digby  for  the  appellants.  —  The  assessment 
committee  have  no  right  to  reject  the  evidenoe ; 
the  question  of  diminution  of  value  is  a  question 
of  fact,  and  the  amount  of  the  receipts  is  an 
element  which  they  ought  to  take  into  consider- 
ation— of  course  it  would  not  be  conclusive,  bnt 
it  ought  not  to  be  rejected.  |, Gbovb,  J. — I  think 
I  may  say,  both  for  my  brother  Manisty  and 
myself,  t^at  the  evidence  was  admissible  and 
relevant,  but  the  difficulty  in  my  mind  begins 
after  that ;  the  question  is  whether  it  was  enough.] 
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Qaito  enoagh.    The  tridenoe  tendered   shows  a 
dimioQtion  of  the  shipping,  not  in  any  particalar 
year,  bat  going  on  progressively   for   a  great 
namber  of  years.     In  order  to  bring  oorselves 
within   the  Aot  we  are  not  obliged  to  assign  a 
oanse  except  for  the  one  reason  I  mentioned,  namely, 
that  it  mast  be  a  cause,  or  rather  a  thing  which 
affeota   the  rateable  valae.     By  the  last  statate 
the  Legislatare  intended  to  alter  the  state  of  the 
law  as  it  then  stood,  and  to  sabstitnte  provisions 
which  were  no  longer  open  to  the  same  constrao- 
tion.  Under  the  Union  Assessment  Act  there  is  no 
partionlar  period  for  a  valuation.     The  lading 
principle  of  the  Act  which  yonr  Lordships  have 
now  to  oonstrne  is  to  secure  a  uniform  basis  of 
value  Ibr  the  metropolitan  district,  and  a  valua- 
tion must  be  made  every  five  years.     A   rate- 
Esyer  could  formerly   appeal  against  the  rate ; 
e  can   now  appeal  against  the  valuation  list, 
subject  to  this,  that  he  must  show  a  change  of 
eircumstances.    By  the  46th  section  the  supple- 
mental list  is  to  be  in  the  same  form  as  the 
valuation  list;  the   same  regulations  are  to  be 
observed   and  the  same  proceeding^  as  in  the 
case  of   the  list  in  the  first  vear.     The   list  in 
the  first  year  is  to   show  the  gross  and  rate- 
able value,  not  with  reference  to  any  antecedent 
valuation.    It  is  very  di£Scult  to  see  what  ground 
there  is  for  snggestmg  that  which  prima  facie, 
I  suppose,  would  strike  everyone  as  unjust  and 
improper,  namely,  that  you  are  to  have  an  arti- 
ficial estoppeL  Unless  an  alteration  can  be  shown 
within   the  preceding;  twelve  months,  there  can 
be  no  interference  with  the  quinquennial  value ; 
but,  when  once  the  condition  arises — that  is,  an 
alteration  within  the  preceding  twelve  months — 
then  there   is  nothing  to  prevent  the  ratepayer 
showing  the  truth,  and  he  is  not  bound  by  the 
previous  valuation.  There  is  nothing  in  the  statute 
to    lead   to    the  suggestion  that  the  Legislature 
intended  to  impose  on  the  parties  an  artificial 
cslonlation  on  which  the  values  may  be  entirely 
unreal,  and  that  they  are  not  really  to  ascertain 
the  truth.    In  the  case  of  Beg.  v.  The  New  B4/cer 
Ocmpanyt    cited   by   the    Solicitor-General,  the 
judgment  is  entirely  inconsistent  with  the  notion 
that  the  alteration  must  of  necessity  be  something 
physical  and  structuraL    Hy  contention  is,  that 
in  order  to  be  allowed  to  enter  into  the  calcu* 
lation  at  all,  I  must  show  that  there  has  been  an 
alteration   of   circumstances   which    has    taken 
place  within  the  preceding  twelve  months,  and  the 
moment  I  show  such  an  alteration,  the  problem 
which  the  statute  calls  upon  the  proper  authority 
to  solve  is  this :  what  is  in  truth  the  rateable 
value  for  the  year   in   the  supplemental  listP 
[Grovb,  J. — ^If  you  have  to  show  an  alteration 
m  drcumstanoes,  that  b  just  what  is  contended 
against   you.      You  must  not  simply  show  an 
alteration  in  receipts.]    The  evidence  tendered,  is 
that  a  very  modi  smaller  number  of  ships  came 
into  the  dock,  and  that,  I  submit,  is  a  change  of 
eircumstances. 

Gbovi,  J. — I  am  of  opinion  that  the. assessment 
oommittee  are  rights  and  that  the  East  and  West 
India  Dock  Company  are  not  entitled  hj  the 
statute  to  have  their  assessment  reduced  m  the 
way  which  they  contend,  and,  further  than  that, 
the  evidence  which  was  tendered  and  given, 
though  to  a  certain  extent  admissible  and  possibly 
rslevant  evidence  in  a  limited  degree,  was  not 
sufficient  evidence  to  entitle  the  assessment  oom- 


mittee to  adopt  the  mode  of  valuation  which  the 
appellants  contend  is  the  right  mode  within  the 
meaning  of  this  Act.    Now,  the  question  really 
depends  upon  two  sections  of  the  Aot.    Possibly 
one  section  only  really  applies  to  this  particular 
case,  namelv,  the  47th ;  because,  as  was  thrown  out 
by  my  brother  Manisty  in  the  course  of  the  argu- 
ment, this  is  more  a  case  within  the  47th  section 
than  within  the  46th   section,  the  4tjth  section 
being  applied  to  a  supplemental  list^  which,  as  far 
as  I  can  gather  from  the  Act,  is  not  made  obliga- 
tory upon  the  application  of  any  ratepayer  of  the 
union ;  whereas,  in  the  47th  section,  the  words  are 
"  The  overseers  of  the  parish  may,  and  on  the 
written  requisition  of  the  assessment  committee, 
or  of  any  ratepayer  of  the  union,  or  of  the  surveyor 
of  taxes  for  the  district,  shall  send  to  the  assessment 
committee  a  provisional  list."     The  47th  section, 
therefore,  seems  to  apply  to  an  obligatory  list  being 
made  out  on  the  application  of  the  party  affected ; 
but,  as  far  as  regards  the  question  argued  before  us, 
that  point  does  not  appear  to  me  to  be  material. 
At  all  events,  it  has  not  been  argued  by  the  counsel 
on  either  side,  because  the  question  which  has 
been  raised  before  us  is  really  this,  as  far  as  I  can 
express  it,  whether,  when  the  quinquennial  valua- 
tion has  been  made,  and  when  a  new  valuation  in. 
any  subsequent  year  has  to  be  made — I  call  it  a 
new  valuation  although  perhaps  I  am  using  a 
term  which  is  not  quite  what  the  Act  means  by 
"  new  valuation,"  because  the  Aot  by  new  vslua- 
tion  means  a  supplemental  and  additional  valua- 
tion which  may  either  add  to  or  reduce  the  value 
given  to  hereditaments  in  the  previous  valuation — 
whether  you  can  first  of  all  go  behind  the  particular 
year  and  reopen  and  go  into  the  valuation  for  the 
years    intervening    netween   the    quinquennial 
valuation  and  that  time,  or  whether  you  can  go 
back   altogether  and  show  the  actual  value  of 
the  property    within    the  meaning   of  the  Act. 
Now  the  argument  of  Sir  Hardinge  Giffard — I 
need  not  say  an  able  one — seems  to  me  to  ignore 
the  two  important  provisions  of  this   Aot.     I 
directed  his  attention  to  both  of  them;  but  I  think 
he  treated  them  rather  lightly,  and,  in  my  judg- 
ment, he  did  not  answer  the  difiioulties  which 
arose  on  tiie  words  of   sects.  46  and  47.    His 
argument  was  this:  The   previous  Act   of  the 
25  A  26  Yict.  c.  103,  had  an  annual  valuation,  and 
its  provisions  were  directed  to  what  was  requisite 
for  an  annual  valuation,  and,  among  other  sections, 
the  25th  section,  which  may  be  called  the  same 
section,  with  reference  to  the  then  state  of  things, 
as   the    47th   section    under  the   present  Aot; 
and  Sir  Hardinge  Giffard  contended  that  from 
the   alteration    in    the   wording    of    the    47th 
section  of  this  Act  from  the   wording  of  the 
25th    section   of    that    Act,   a    very   different 
construction  was  to  apply  to  the  47th  section 
of  the  present  Act.    The  words  of  the  25th  section 
of  the  previous  Act  are  these :  "  Where,  by  [reason 
of  any  alteration  in  the  occupation  of  any  property 
included  in  such  list,  such  property  becomes  liable 
to  be  rated  in  parts  not  mentioned  in  such  list  as 
rateable   hereditaments    and   separately   valued 
therein,  and  when  and  so  ofcen  as  it  shall  appear 
to    the   overseers   that   any  rateable   property 
included    in   such   list   has   been  increased   or 
reduced  in  value   since   the   valuation   thereof, 
whether  by  building,  destruction  of  building,  or 
other  alteration  in  tne  condition  thereof  or  other- 
wise, the  overseers  of  the  pariiih  in  each  of  the 
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oases  aforesaid  shall,  as  soon  as  oonveniently  may 
be,  make  a  supplemental  valaation  list,  showing 
the  annual  rateable  Talae  according  to  the  jadg- 
ment  of  the  overseers,"  ^.  The  47th  section  of  the 
present  Act  says  this — in  place,  I  may  call  it,  of 
what  I  have  read  el  the  Act  of  the  26th  &  27th 
Vict :  "  If  in  the  coarse  of  any  year  the  Talne  of 
any  hereditament  is  increased  by  the  addition 
thereto,  or  erection  thereon,  of  any  bailding,  or  is 
from  any  cause  increased  or  redaoedlin  value,  the 
following  provisions  shall  have  effect/'  Noir 
there  the  words,  '*  increased  or  reduced  from  any 
cause"  no  doubt  are  larger  than  any  words  in 
sect.  25  of  the  preceding  Act ;  but  it  appears  to 
me  that  they  are  not  so  large  as  8ir  Hardinge 
Giffard  contended,  because  he  reads  them  thus : 
*'  If  from  any  cause  they  are  increased  or  reduced 
in  value."  That  is,  never  mind  the  cause ;  you 
nee'i  not  go  into  the  cause,  if  they  are  increased 
or  reduced  in  value,  that  is  enough.  Now 
I  do  not  read  the  section  in  that  way,  and 
for  this  reason,  among  others,  that  if  the  Act  had 
intended  to  say  that,  it  would  have  said,  "  If  in 
the  course  of  any  year  the  value  of  any  heredita- 
ment is  increased  or  reduced,  the  following 
provisions  are  to  have  effecfc."  But,  when  we 
come  to  the  46th  section,  that,  to  my  mind,  seems 
still  more  clear,  because  it  reads  thus  :  "  Every 
valuation  list  shall  be  revised  in  manner  directed 
by  this  Act,  and  such  revision  in  every  period  of  , 
five  years  (the  first  of  such  periods  beginning 
with  the  6th  April)  shall  be  conducted  as 
follows :  In  each  of  the  first  four  years  of 
such  period  a  supplemental  list  shall,  if  necessary, 
be  made  out  in  the  same  form  as  the  valuation 
list,  and  shall  show  all  the  alterations  which  have 
taken  place  during  the  preceding  twelve  months 
in  any  of  the  matters  stated  in  the  valuation 
list."  It  appears  to  me  that  the  argument  for  the 
dock  comfmny  in  this  case  really  ignores  those 
words.  What  meaning  are  we  to  give  to  "  altera* 
tions  which  have  taken  place  daring  the  preceding 
twelve  months"?  According  to  the  arffument 
for  the  dock  company,  any  alterations  dunng  the 
preceding  four  years,  provided  it  was  within  the 
last  year,  could  be  inquired  into;  and  not  only 
that,  but  I  do  not  see  how  you  oonld  avoid 
going  even  beyond  the  last  quinquennial  valua- 
tion if  you  are  to  take  the  actual  value  of  the 
premises  and  the  real  value  of  them  altogether. 
I  cannot  ignore  the  words  "during  the  pre- 
ceding twelve  months "  in  sect.  46,  or  '*  it  in 
the  course  of  any  year  the  value  of  any  heredita- 
ment is  increased  or  reduced "  in  sect.  47.  The 
object  of  the  statute  is  that  there  should  be 
a  £ve  years'  valuation.  It  was  to  prevent  the  old 
valuations  remaining  when  great  changes  have 
taken  place  in  the  value  of  premises,  and  it  was  to 
keep  tnem  always  alive  and  keep  them,  if  I  may 
say  so,  fairly  np  to  the  existing  period,  and  it  was 
thought  that  five  years  was  a  fair  time  for  revalu- 
ing, it  wonld  have  been  costly  and  troublesome 
to  have  valued  them  every  year.  If  we  are  to  be 
able  to  reopen  the  valuation  in  each  of  those  four 
years,  the  quinquennial  valuation  is  really  no 
more  than  the  valuation  in  any  of  the  other  years. 
I  do  not  say  that  the  mode  of  computation  may 
not  be  a  difficult  one.  It  is  a  matter  on  which  we 
are  not  asked,  and  which  must  be  left  to  a  jury, 
how  yon  are  to  frame  the  reduction.  There  will  be 
a  great  deal  more  difficulty  in  eonsidering  the  Act 
in  the  opposite  way,  bnt  still  I  do  not  say  it  is 


free  from  difficulty  in  the  mode  of  application. 
In  the  present  case,  the  assessment  oommittee 
heard  counsel  for  the  company  on  their  objec- 
tion and  requirements  with  a  view  to  proving 
that  there  had  been  an  alteration  within  the 
meaning  of  sect.  46  entitling  the  oompaoy 
to  a  revision  of  the  valuation  list,  and  he 
tendered  in  evidence  the  books  and  balanoe-eheets 
of  the  company  for  the  years  1874  to  1881,  and 
offered  to  verify  by  the  testimony  of  witnesees  the 
facts  and  figures  therein  contained ;  and  he  oon* 
tended  that  the  said  books  and  balanoe-sheetB 
showed  that  there  had  been  a  oontinuona  and  a 
considerable  decline  in  the  profits  of  the  company 
extending  over  the  several  years  down  to  and 
including  1881,  and  that  an  important  portion  of 
such  diminution  had  occurred  during  the  pre- 
ceding twelve  months,  and  that,  nnder  the  circum- 
stances stated,  an  alteration  within  the  meaning  fji 
sect.  46  had  taken  place.  I7o  evidence  other  than 
as  above-mentioned  was  tendered.  It  is  stated  in 
another  part  of  the  case  that  that  was  done  by  an 
agreement.  Therefore  it  was  not  as  if  they  ooald 
have  tendered  other  evidence,  and  did  not,  bat 
that  it  was  agreed  that  that  evidence  shoold  be 
taken  as  a  test  of  the  contention  on  each  aide. 
One  question  left  to  as  is.  Is  that  evidenoe  admis- 
sible and  relevant  P  I  think  it  was  admissible  as 
to  those  twelve  months  only.  It  was  relevant,  bat 
I  think  it  was  not  enough.  It  is  necessary  to 
show  diminution  in  the  value  within  the  mean- 
ing of  the  Act,  and  it  is  also  necessary  to 
show  an  alteration  in  circamstances.  A  mere 
alteration  showing  that  they  had  received  leas 
money  within  the  last  twelve  months  than  they 
had  received  in  the  preceding  year  would  not  o& 
enough.  It  may  be  an  aooidental  fiuotaation  in 
the  business  from  some  adventitious  cause  having^ 
nothing  to  do  with  the  valuation  of  the  premises. 
Therefore,  on  that  question,  I  am  of  opinion  that 
the  evidence,  although  partly  admissible  and 
relevant,  was  not  saffioient  to  establish  an  altera- 
tion within  the  meaning  of  the  46th  and  47th 
sections.  Then,  second^,  with  regard  to  the 
opinion  of  the  sessions  that  '*the  appellants  are 
entitled  to  lukve  the  hereditaments  valoed  at  their 
present  actual  valae,  aad  such  valae  entered  in  the 
supplemental  list,  and  not  merely  any  alteration 
in  value  which  may  have  taken  place  daring  the 
preceding  twelve  months,"  that  1  answer  in  the 
negative — that  the  appellants  are  not  entitled  to 
have  them  valued  at  their  present  actual  value, 
and  have  that  value  entered  in  the  supplemental 
list,  bat  all  that  can  be  entered  is  any  alteration  in 
value  which  may  have  taken  place  during  the 
preceding  twelve  months.  My  judgment,  there- 
fore, is  in  favour  of  the  respondents. 

Mantstt,  J. — I  am  of  the  same  opinion  in  the 
result,  and,  as  this  is  a  question  of  some 
little  difficulty  and  some  general  importanoe,  I 
propose  to  go  somewhat  more  at  length  into 
the  reasons  upon  which  I  have  arrived  at  the  same 
conclusion.  Now,  no  doubt  the  Act  of  1862  has 
some  bearing  upon  the  Act  of  1869,  but  there  is 
no  real  serioas  difference  so  as  to  put  a  different 
construction  upon  the  Act  of  1869  from  that 
whioh,  if  there  were  no  Act  of  1862, 1  would  put 
upon  it.  The  scheme  of  the  Act  of  1862,  of 
coarse,  was  somewhat  difficult  aod  the  langaa^9 
was  somewhat  difficult  to  deal  with.  For  instance, 
in  sect.  15  of  the  Act  of  1862,  the  gross  estimated 
rental  was  to  be  "the  rent  at  whioh  the  here* 
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ditement  might  reuooably  be  expected  to  let 
from  year  to  year."  It  was  neoessary  to  pat  a 
Tery  large  oonstmotion  upon  those  words,  and 
that  has  been  rectified  in  the  Act  of  1869,  which 
does  assist  one  somewhat  in  dealing  with  the  sab- 
sequent  sections*  beoanse  the  gross  valae  in  the 
Act  of  1869  means,  not  the  rent  at  which  it  may 
be  let  from  year  to  year,  bat  the  rent  which  a 
tenant  might  be  reasonably  ezpeoted  to  pay, 
takinff  one  year  with  another,  for  these  docks, 
and  that  is  the  f andamental  principle.  Now,  the 
next  thing  is,  there  is  to  be  a  qainqnennial  yaln* 
ation,  and  the  provisions  with  respect  to  it  certainly 
are  exceedingly  cwrefal,  and,  to  my  mind,  very 
dear.  The  overseers  are  to  make  a  valuation  list, 
and  yoa  will  find  thronghoat  this  Act  there  are 
three  things  clearly  and  very  distinctly  mentioned, 
and  they  are,  in  form,  at  all  events,  and  somewhat 
also  in  aabstance,  different  things.  There  is  the 
valuation  list,  that  is  the  qainqnennial  valu- 
ation list,  and  that  is  to  last  subject  to  the  pro- 
visions  aflerwards  found  in  the  Act.  The  valuation 
list  is  to  come  into  force  at  the  beginning  of  eveiy 
year — I  think  the  6th  April  ensuing  that  in  which 
it  is  made — and  it  is  to  last  from  April  to  April, 
and  it  is  to  be  conclusive  evidence,  by  sect.  45,  of 
the  gross  value  and  of  the  rateable  value  of  the 
hereditaments,  subject  always  to  the  provisions 
afterwards  mentioned.  Now,  what  are  these 
provisions  P  The  first  is  a  supplemental  list  in 
sect  46,  and  I  must  say  I  think  what  I  threw  out 
at  the  commencement  of  the  argument  in  this  case 
is  a  quite  correct  view,  the  more  I  have  thought 
about  it,  that  this  proceeding  is  quite  misconceived 
in  form  ;  the  whole  appeal  is  misoonceived  alto- 
^ther  in  form,  and  it  is,  in  substance,  a  proceed- 
ing under  sect.  47,  although  it  is  quite  impossible 
in  considering  sect.  47  to  *  exclude  the  lan- 
guage of  sect.  46.  Sect.  46  dearly  contemplated 
the  overseers  preparing  a  supplemental  list. 
There  is  nothmg  in  that  to  make  it  compulsory, 
bat  in  this  case  they  did  prepare  a  supplemental 
list,  which,  of  course,  was  subject  to  a  revision 
by  the  assessment  committee  and  to  an  appeal  to 
the  quarter  sessions,  and,  strange  to  say,  tne  form 
in  which  the  present  appeal  came  before  the 
sessions  was  as  an  ofajeotion  to  the  omission 
from  the  supplemental  list,  ^here  is  no  appeal 
ffivea  for  snch  a  thing.  In  sect.  46  provi- 
sion is  made  for  the  overseers  if  necessary 
maioDp  a  supplemental  list,  and  then  the  principle 
on  which  it  is  to  be  made  out  is  in  these  terms, 
that  it  is  to  be  in  the  same  form  as  the  valuation 
list.  It  is  to  be  in  the  same  form  as  far  as  it  goes, 
and  it  shidl  show  all  the  alterations  that  have 
tsken  place  during  the  preceding  twelve  months. 
That  would  not  be  in  the  valuation  list  originally, 
and,  therefore,  the  form  is  for  a  valuation  list ;  but 
you  shall  take  the  form  so  far  as  it  goes,  and  show 
the  alteration,  and  then  the  parties  affected  by 
that  may  appeal.  The  list  shall  show  all  the 
alterations  tluU  having  taken  place  during  the 
preceding  twelve  months  in  any  of  the  matters 
stated  in  the  valuation  list,  but  &hall  contain  only 
thehereditaments  affected  by  such  alteration.  Now, 
you  have  three  lists — the  valuation  list,  the  supple- 
mental list,  and  the  provisional  list,  and  provisions 
are  made  here  for  all  three,  and  they  are  dear  and 
very  distinct,  if  people  would  only  follow  them. 
That  being  so,  what  takes  placer  Evidence  is 
given  with  regard  to  the  income  of  this  company 
for  a  number  of  years,  bat»  as  for  confining  them* 


selves  to  an  alteration  in  the  value  in  the  preced* 
ing  year,  whether  it  is  to  be  taken  out  of  sect.  46 
or  oat  of  sect.  47,  seems  to  me  to  be  immaterial — 
they  are  in  substance  the  same ;  one  is  more  explicit, 
namely,  *'whidi  shall    have  taken  place  during 
the  preceding  twelve  months,"  and  the  other  is 
"  an  alteration  in  the  course  of  any  year."  The  evi- 
dence laid  before  the  sessions,  and  I  suppose,  before 
the  assessment  committee  also,  was  to  the  effect 
that,  if  you  look  to  the  income  of  this  company 
daring  several  years,  going  back  to  the  year  1874 
you  will  find  that  there  is  a  great  difference  in  the 
income  of  that  company.    Apply  the  Act  to  that. 
You  are  to  assert  and  to  prove  an  alteration  within 
the  preceding  twelve  months,  or  in  any  one  year. 
Now,  it  seems  to  me  that  they  were  quite  wrong 
in  taking  the  evidence  applicable  to  all  these  ^ears, 
and  that  evidence  was  admissible  with  a  view,  if 
they  could,  as  a  step  in  the  case,  to  show  that 
there  was  an  alteration  of  some  sort  in  the  year 
preceding  —  that  would  be  in  the  year  1881 — 
which  did  reduce  the  value.     Now,   jast    take 
1880    or    1881,    or    any    year    you    like,    and 
say.  Well,  there  has  been  a  drop  this  year  of 
10,000{.  or    20,000{.    To  m]r  miod  it  would  be 
utterly  wrong  to  say  that  it  is  to  be  deducted 
either  from  the  quinquennial  90,0001.  or  deducted 
at  all  from  anything.    You  would  have  to  see  how 
that  alteration,  if  it  be  an  alteration,  would  affect 
the  letting,  not  of  that  year,  but  the  letting  to  a 
tenant,  taking  one  year  with  another,  taking  the 
good  and  the  bad  all  through.    That  is  what  they 
had  to  do.    The  greatest  mistake  would  be  made 
if  they  said,  *'  We  go  into  the  annual  value  df  this 
year,  and  will  prove  it  by  showing  the  income  has 
been  so  much  less  this  year  than  last  year,  and  so 
much  less  tlum  it  was  the  year  before."    I  do  not 
deny  that  it  is  evidence  which  shows  that  there 
has  been  a  very  large  redaction  in  the  incdme, 
unless  it  is  accounted  for ;  and  it  may  be,  if  they 
have   laid   out  a   great  deal  more   money   on 
the  property  that  year,  it  would  not  affect  the 
letting  value  a  bit,  but  would  rather  increase  it. 
So  the  very  reduction  in  the  net  profits  increases 
the  rateable  value  of  property  very  -often ;  but, 
then,   has    there   been    a  substantial   alteration 
which  has  caused  the  letting  value  to  be  altered, 
and,  if  so,  to  what  extent?     I  do  not  myself 
think   it    necessary    to   say   whether,  if    there 
be    a    falling   off    of    10,0001.,    that    is    to   be 
deducted  from  the  90,0002.    I  think  that  would 
be  an  utter   mistake.     You    have   to   look   to 
see  what  the  cause  is,  and  if  that  cause  goes 
actually  to  increase  the  value,  though  it  may  not 
increase  the  income,  that  is  the  thing  which  the 
assessment  committee  have  to  look  at.    Whether, 
therefore,  vou  take  it  upon  sect.  46  or  sect.  47  of 
the  Act  of  1869,  it  seems  to  me  the  result  is  the 
same.     I  am   very  clear  upon  ^  this,    that  the 
sessions  were  wrong  in   admitting  evidence  of 
preceding  years.     The  principle  on  which  they 
have  gone  seems  to  me  to  have  been  the  wrong 
one,  and  therefore  itie  question  should  be  answered 
against  them. 

Solicitors  for  the  appellants,  Fre$hfield$  and 
WULiama, 

Solidtor  for  the  respondents,  7.  W.  Mar$h, 


EbbiTUX.— In  lUff.  on  ihs  cemtHmka  of  T,  D.  SWff  ▼.  WkUe  and 
oiken  (anUy  p^  341),  Una  6  of  pangnph  9  of  head-note,  /^r 
*«  onUttMry  "  rood  '^ordering;* 
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April  23  and  24, 1883. 

(Before  Lords  Blackbu&k,  Brakwbll,  and 

Fitzgerald.) 

JUSTIGBS    OF    LaHGASHIBB    V.    MaTOB,    &C.»   OF 

BOOHDALB.  (a) 

ON  AFFBAL  FROH  THB  CGXTBiT  OF  AFPBAL  TS  BNGLAND. 

Highwayt — Turnpike  roadi — Lidbtlity  to  repair — 
41  ^  42  Viet,  e.  77,  ».  13. 

Where  hy  the  operaiion  of  a  local  Act  enlarging  the 
houndariee  of  a  municipal  borough,  and  paseed 
hetween  Slat  Dec.  1870  and  the  date  of  the 
paseing  of  the  Highvfaye  and  Locomotivee 
Amendment  Act  1878  (41  ^  42  Vict.  e.  77), 
poftione  of  turnpike  roade  entering  the  borough 
were  brought  within  the  area  of  the  borough,  <i^'nd 
80  taken  out  of  the  turnpike  trusts : 

Held  (reversing  the  judgment  of  the  court  below), 
thai  such  portions  of  the  turnpike  roads  had  not 
become  **m^inroads^^  wUhin  sect.  \Softhe  41  4* 
42  Vict.  c.  77,  so  as  to  m,ake  the  county  rates  Uabfe 
for  half  the  eoopenses  of  repairing  ihem. 

This  was  an  appeal  from  a  jndffment  of  the  Oonrt 
of  Appeal  (Lord  Ooleridge,  0. J.,  Brett  and  Gobton, 
L.  JJ.),  reported  in  8Q.  B.  Diy.  12,  and  45  L.  T.  Bep. 
N.  S.  425,  reversing  a  judgment  of  the  Qaeen's 
Bench  Division  (Watkin  Williams  and  MiEithew, 
JJ.),  reported  in  6  Q.  B.  Div.  525  and  44  L.  T.  Bep. 
N.  S.  316,  upon  a  special  case.  The  special  case, 
and  the  sections  of  the  Acts  of  Parliament  are  set 
ont  in  the  report  of  the  case  before  the  Divisional 
Ck>art,  and  the  facts  appear  snfficiently  from  the 
head-note,  and  from  the  jndg^ents  of  their  Lord- 
ships. 

Qorsl,  Q.G.  and  H.  F.  Blair  appeared  for  the 
appellants. 

Sir  H.  Oiffard,  Q.O.  and  F.  0.  Crump  for  the 
respondents. 

Oorst,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows : — 

Lord  BLACKBUBjr. — My  Lords :  This  case  depends 
upon  the  construction  of  a  few  words  in  an  Act  of 
Parliament,  and  the  words  of  that  Act  of  Parlia* 
ment  are  such  as  to  make  it  no  easy  matter  to  say 
what  the  Le|;i8]atnre  intended.  The  general  rule 
of  construction  of  A.cts  of  Parliament  is  of  course, 
as  everyone  knows,  that  we  are  to  give  effect  to 
what  we  understand  to  be  the  intention  of  the 
Legislature,  and  we  are  to  derive  the  intention  of 
the  Legislature  from  the  words  which  they  have 
used,  construing  tbem  in  the  sense  which  such 
words  ought  to  bear  with  reference  to  the  subject- 
matter  to  which  they  are  applied.  That  is  a  veiy 
good  rule  to  lay  down,  but*  the  difficulty  always  is 
as  to  the  application  of  it  to  the  particular  case. 
Now,  as  to  this  particular  case,  what  appears  to  me 
is  this.  I  think  that  the  fact  that  Bocndale  has  a 
munioipal  corporation  is  purely  an  accident,  and 
that  it  has  nothing  to  do  with  the  case  which  we 
have  to  consider.  But  the  fact  that  Bochdale  has 
now  an  urban  sanitary  authority  within  the  Public 
Health  Act  of  1875  has  a  great  deal  to  do  with  the 
matter,  although  the  fact  that  it  is  a  munioipal 
borough  is  not,  in  my  opinion,  important.  Now  the 
first  thing  which  we  find  is  this.  Lookina  at  the 
history  of  the  legislation  in  1858  before  Boobdale 

(a)  Reported  by  C.  £.  Haldxn,  EiQ.,  Bftirieter^t  Law. 


was  ever  made  into  a  boroagh»  but  when  it  was 
only  a  country  town,  a  Bochdale  Improvenieiit 
Act  was  passed,  which  incorporated  some  olaaaes 
of  the  Towns  Improvement  Act  1847,  and  partioa* 
larly  sect.  50 :  "  The  trustees  of  any  turnpike  road 
shall  not  collect  any  toll  on  any  road  within  the 
limits  of  the  special  Act  or  lay^  out  any  money 
thereon."  The  limits  of  that  special  Act  are  three- 
quarters  of  a  mile  round  tne  market-plaoe  of 
Bochdale,  which,  as  I  said  before,  was  not  at  that 
time  a  borough.  Then  in  1856  Bochdale  waa  inoor* 
porated  and  became  a  borough,  and  in  oonaequenoe 
of  that  the  powers  which  had  previously  been 
exercised  by  the  commissioners  under  the  Booh- 
dale  Improvement  Act  all  came  into  the  hands  of 
the  town  council  of  the  borough,  who  were  then 
acting  as  trustees.  Then  followed  the  Bochdale 
Improvement  Act  1872;  it  is  important  to  notice 
the  date  1872.  That  Act  extended  the  terriUnial 
limits  of  the  municipal  borough,  and  made  them 
co-extensive  with  the  boundaries  qi  the  paxiia- 
meotary  borough  of  Bochdale*  which  were  a 
different  thing,  and  all  the  provisions  of  the  Aots 
theretofore  in  force  relating  to  the  '*  town"  were 
extended  to  and  rendered  applicable  in  respect  of 
the  enlarged  borough.  Now  this  portion  of  the 
enlarged  borough  oomprises  a  portion  of  a  district 
which  was  not  within  the  jurisdiction  of  the  im- 
provement  commissioners,  or  the  jurisdiction  of 
the  municipal  corporation  when  they  were  acting 
as  trustees,  until  that  Act  had  obtained  the  Boyal 
assent,  and  the  Act  obtained  the  Boyal  assent 
in  1872,  not  (juite  seven  years  before  the 
Act  of  1878  which  we  have  to  consider.  There 
were  several  portions  of  turnpike  roads  which  were 
within  that  extended  district,  as  I  may  call  it*  the 
trusts  of  some  of  which  had  expired  and  some  had 
not  expired  at  the  time  when  this  astion  was 
brought.  That  being  the  state  of  things  in  1872, 
in  1875  there  came  the  Public  Health  Act  of  that 
year.  That  Public  Health  Act  regulated  what 
should  be  done  in  urban  sanitary  distriots,  and 
amongst  others  these  are  the  clauses  which  are 
material.  Within  an  urban  sanitary  district  (which 
would  include  Bochdale,  for  Bochdale  would  be  a 
borough  whose  corporation  was  exercising  the 
powers  of  an  urban  sanitary  authority)  it  is  enacted 
that  the  municipal  authority  shall  be  the  sole 
surveyor  of  the  nighways,  and  there  is  a  oiaiise 
(sect.  148)  which  clearly  shows  that  the  Legialatore. 
in  passing  that  Act  of  1875,  were  quite  aware  that 
within  an  urban  sanitarv  district,  or  through  an 
urbui  sanitary  district,  there  might  be  turnpike 
trusts,  and  they  made  provision  as  to  what  shoald 
be  done  with  them.  The  turnpike  trusts  were  to 
continue,  but  arrangements  ana  agreements  might 
be  made  as  to  that  portion  of  road  which  was 
subject  to  a  turnpike  trust  wholly  within  the 
district  of  the  urban  authority,  and  that  it  might 
be  mansHged  by  them.  Of  oourse^  when  suoh  an 
Improvement  Act  as  the  present  had  pasaedy 
including  sect.  50  of  the  Towns  Improvement  Acfe» 
the  portion  of  the  turnpike  road  which  lay  within 
the  district  that  had  been  created  under  suoh  Act 
was  no  longer  to  be  managed  by  the  turnpike 
trustees,  but  by  the  general  law  of  the  land  the 
portion  of  the  highway  which  lay  within  the  parish 
was  repairable  l^  that  parish.  The  section  which 
has  been  referred  to  of  the  Public  Health  Act 
shows  that  as  a  general  matter  the  Legislatare 
were  quite  aware  that  there  might  be  turnpike 
roads  running  in  urban  sanitary  districts.    Tbal^ 
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beiniC  the  fttftto  of  thingBi  there  came  the  legiBlation 
of  1878,  whioh  has  to  be  oonndered.    The  legis- 
lation of  1878  as  regards  all  this  matter  seems  to 
hftTe  one  general  idea  in  it.    The  portion  of  road 
wholly  wi^n  the  parish  was  by  tne  general  law 
€i  the  land  repairable  by  that  parish.    It  was  a 
great  hardship,  or  might  be  a  great  hardship,  for 
that  partionlar  parish,  whioh  was  perhaps  a  poor 
roral  one,  that  the  parish  should  have  to  keep  ap 
a  road  whioh  was  oat  np  by  the  traffic  of  distant 
parts  of  the  oonntry  that  came  across  it.    That 
was  a  praotioal  inoonvenienoe  which  hod  been  felt 
long^  before,  and  I  believe  it  was  mainly  upon 
that  ^[Toand  that  Acts  for  turnpike  trusts  were 
first  introduced.    Now  turnpike  Acts  were  almost 
always  passed  for  a  certain  time,  but  in  practice 
thery  were  continued  for  a  longer  time;  they  varied 
in  their  terms,  but  ihaA  was  the  common  thing. 
The  Legislature,  seeing  that  what  I  have  just 
stated  was  the  case^  seem  to  have  thought  that 
where  there  was  a  road  which  ran  through  a 
parish,  or  where  there  was  ahi«:hway  authority 
whioh  had  to  maintain  the  road,  that  highway 
aothority  being  substituted  for  the  parish,  it  might 
be  Teiy  hard  upon  it  that  a  comparatively  small 
dlstriot  should  maintain  the  road  entirely  for  the 
benefit  of  the  great  traffic  which  passed  tfairough  it, 
and  whioh  came  from  distant  parts,  and  I  think 
that  that  was  a  sensible  and  intelligible  reason  for 
legislation.    The  mode  in  which  uie  Legislature 
sooght  to  remedy  Uiat  hardship  was  to  say  that 
when  there  was  such  a  road  it  should  be  a  main 
road,  and  that  the  main  road  should  still  be  main- 
tained by  the  district  in  which  it  was,  but  that 
half  of  the  expense  was  to  be  paid  out  of  the  county 
rate  of  the  oonnty  in  which  it  lay.     They  seem  to 
have  thought  that,  whm  such  a  road  had  been  put 
under  a  turnpike  trust,  primd/aeie  that  road  was 
in  its  nature  such  as  ought  to  be  maintained  in 
this  manner,  and  it  was  certainly  a  reasonable 
enoagh  thing  so  to  think.      Accordingly   they 
passed  the   enactment  which  we  have  now  to 
construe  (sect.  18  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878),  and  as  to  which  it  is  no 
doabt  Tory  difficult  to  see  what  it  means :    **  For 
the  purposes  of   this  Act,  and  subject   to  its 
provisions,  any  road  which  has  within  the  period 
between  the  81st  Dec.  1870  and  the  date  of  the 
passing  of  this  Act  ceased  to  be  a  turnpike  road, 
and  any  road  which  being  at  the  time  of  the 
passing  of  this  Act  a  turnpike  road  may  after- 
WBxds  oeaae  to  be  such,  shall  be  deemed  to  be  a 
main  road."    I  pass  fa^  the  rest  of  it.    What  do 
these  words  mean  P    If  they  mean  any  road  which 
was  subject  to  a  turnpike  trust  (meaning  the 
whole  road  which  was  subject  to  a  turnpike  trust) 
and  has  ceased  to  be  a  turnpike  roaa  (meaning 
that  the  turnpike  Act  has  either  been  repealed,  or 
by  efflux  of  time  has  expired),  then  the  present 
ease  is  not  within  them,  for  these  portions  of  the 
turnpike  roads  which   lie   within  the  extended 
borough  of  Bochdale  are  not  within  these  words, 
and  consequently  the  action  was  wrongly  brought, 
and  the  j  jdgment  in  the  action  ought  to  be  for 
the  defendants.     That  was  the  view  whioh  the 
Queen's  Bench  Division  took;  they  thought  that 
&at  was  the  meaning  of  these  words.    The  (]ourt 
of  Appeal  thought  that  any  road  has  ceased  to  be 
a  turnpike  roaid  when  by  legislation,  though  the 
rest  of  the  road  has  continued  to  be  a  turnpike 
road,  a  portion  of  the  road  which  has  been  subject 
to  a  turnpike  trust  has  b"en  taken  from  it,  and 


the  turnpike  trustees  have  been  forbidden  either 
to  spend  money  upon  it  or  to  interfere  with  it,  or 
to  levy  tolls  upon  it.  When  that  had  been  done, 
the  Court  of  Appeal  thought  that  it  had  ceased  to 
be  a  turnpike  road,  and  as  by  the  operation  of  the 
Act  of  1872  these  had,  in  that  sense  of  the  word, 
ceased  to  be  turnpike  roads  within  the  seven 
years,  the  time  limited,  they  thought  diat  the 
plaintiffs  were  entitled  to  recover.  The  question 
now  is,  which  of  the  two  constructions  of  the  Act 
is  the  right  one  P  I  do  not  myself  attribute  any 
weight  whatever  to  the  interpretation  clause. 
My  own  impression  is,  looking  at  these  words,  that 
if  the  case  had  been  now  beginning  I  should  have 
hesitated  long  before  saying  what  the  words  of 
the  Legislature  did  mean.  I  do  not  think  that  it 
is  at  sll  a  good  specimen  of  draftsmanship ;  the 
words  are  by  no  means  clear.  I,  however,  rather 
think  (but  on  this  I  wish  to  speaic  with  some 
doubt)  that  if  it  had  been  absolutely  rea  imUgra  I 
should  have  inclined  to  the  same  opinion  as  the 
Qieen*s  Bench  Division  did ;  I  should  have  thought 
that  the  effect  of  the  enactment  was  that  it  meant 
when  the  whole  turnpike  trust  ceased.  But  the 
Ck>urt  of  Appeal  having  decided  the  other  way,  I 
rather  think  that,  if  I  were  left  deciding  by  myself 
alone,  I  should  say  that,  although  I  was  inclined  to 
agree  with  the  Queen's  Bench  Division,  yet  I  did 
not  feel  that  so  strongly  as  to  make  me  reverse 
the  decision  of  the  Court  of  Appeal.  But  I  find  that 
the  other  noble  and  learned  Lords  who  have  heard 
the  case  have  a  much  stronger  opinion  in  favour 
of  the  view  of  the  Queen's  Bench  Division  than  I 
have,  and  I  certainly  should  not  differ  from  them 
in  the  state  of  mind  which  I  have  described.  I 
think  that  the  strongest  reason  why  the  words 
which  have  been  used  in  this  legislation  may  bear 
the  meanin£[  which  the  Court  of  Appeal  has  put 
upon  them,  is  found  in  what  Sir  Harainge  Gifbrd 
brought  forward,  namely,  that  in  the  ^wns  Im- 
provement Clauses  Act,  which  is  a  general  Act, 
sect.  50  certainly  does  use  the  words  ''any 
road  "  in  such  a  sense  as  shows  that  they  dearly 
mean  a  part  of  a  road,  for  it  says  that  the  turn* 
pike  trustees  shall  not  spend  money  on  any^  road, 
or  levy  tolls  on  any  road,  whioh  lies  within  the 
district  of  the  special  Act;  which  clearly  means  any 
portion  of  a  road  that  lies  within  that  district. 
Now  the  Legislature^  in  passing  sect.  13  of  the  Act 
of  1878,  knew,  or  ought  to  have  known  (perhaps 
they  forgot  it),  that  there  were  a  great  many 
districts  in  England  in  which  Acts  had  been 
passed  including  sect  50  of  the  Towns  Improve- 
ment Act  as  part  of  them,  and  knowing  that  when 
they  used  the  words  at  Ihe  beginning  of  sect.  18, 
**  any  road  **  (the  very  words  of  sect.  ^),  there  is  a 
frimA  faeis  reason  for  sajying  that  they  used  them 
m  the  sense  in  which  the  words  had  been  used  in 
the  legislation  which  they  were  dealing  with,  or 
ought  to  have  been  dealing  with.  They  used 
those  words  no  doubt,  but  tiien  it  may  very  well 
besaid  thatitdoea  not  at  all  follow  that  words  which 
are  used  in  one  Act  by  the  Legislature  shall  have  the 
same  sense  as  when  they  are  used  in  another  Act. 
It  is  only  when  the  two  subject,  matters  are  so 
closely  connected  that  you  can  fairly  say  that  the 
Legislature  must  have  used  the  words  in  the 
same  sense  as  they  had  done  before  that  the  argu- 
ment comes  into  play  at  alL  What  I  have  said 
makes  me  pause  before  I  venture  to  assert  that 
the  Court  of  Appeal  were  wrong.  But  when  I 
look  at  the  matter  in  the  other  way,  and  see  what 
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j^ood  groand  th«re  is  for  saying  that  having 
regard  to  the  objeot  of  the  Legislatare  it  would 
perhaps  be  reasonable  to  consider  that  the  whole 
turnpike  road  trust  was  then  before  the  Legisla- 
ture, I  will  not  venture  to  differ  from  the  other 
noble  and  learned  Lords  who  have  heard  the 
arguments  in  the  present  oase,  and  to  say  that  the 
Oourt  of  Appeal  were  riflfht.  Taking  that  view  of 
the  matter  tne  result  will  be,  and  i  beg  to  move, 
that  the  appeal  be  allowed  with  costs. 

Lord  Bbamwell. — My  Lords :  I  concur  in  the 
adyioe  which  has  been  given  to  your  Lordships  by 
m^  noble  and  learned  friend,  and  I  confess  that  my 
opinion  upon  the  matter  is  so  strong  that,  when  i 
consider  who  have  decided  the  other  way  in  the 
Court  of  Appeal,  and  the  hesitation  of  my  noble 
and  learned  friend,  I  have  some  misgiving  as  to 
whether  I  can  properly  have  appreciated  the  con- 
siderations upon  which  the  court   below   have 
acted,  and   my  noble   and  learned  firiend   has 
doubted      I  do  not  know  historically  how  this 
Act  came  into  existence.    It  may  have  been,  as 
Mr.  Gorst  says  it  was — I  have  very  little  doubt 
that  it  was  so — from  some  notion  of  relieving 
agricultural  districts  in  the  way   he  supposes. 
However,  I  doubt  very  much  whether,  if  one  did 
know,  one  would  have  a  rijp^ht  to  apply  that  know- 
ledge  to  the  construction  or  this  Act  of  Parliament. 
J  think  not.    I  think  yon  must  construe  the  Aet 
of  Parliament,  not  accordiufl:  to  what  possibly  may 
have  been  the  motives,  if  you  can  ascertain  them, 
of  those  who  passed  it,  but  according   to   its 
languB^.    I  think  upon  the  language  of  the  Act 
of  Parliament  yon  can  see  what  the  intention  was, 
namely,  that  whereas  certain  turnpike  roads  were 
maintained  by  the  tolls  which  the  turnpike  trustees 
could  levv,  it  was  contemplated,  as  we  know  (and 
this  we  have  a  right  to  refer  to,  because  it  is 
general  knowledge)  that  this  power  of  levying 
tolls  would  cease  by  the  expiration  of  the  time  for 
which  the  power  to  levy  them  had  been  given, 
and  that,  as  a  oonsequenoe  of  that,  parishes  which 
had  no  particular  benefit  from  the  road,  any  more 
than  they  had  from  other  roads  in  the  parish, 
would  be  liable  to  expenses  for  repairs  occasioned 
by  the  use  of  those  roads  by  persons  out  of  the 
parish — ^by  the  general  public  in  fact.  I  say,  taking 
those  thiuffs  into  account,  it  seems  to  me  that  one 
can  see  that  tiio  Legislature  intended  to  give  a 
relief  to  parishes  which  would  find  Uiemselves  in 
the  position  of  having  to  repair  such  roads  as 
those;  that  is  to  say,  roads  which  had  ceased  to  be 
turnpike  roads  by  reason  of  the  expiration  of  the 
time  within  which  the  power  of  levying  tolls 
could  be  ezeroised.    It  seems  to  me  that  the  in- 
tention of  the  Legislature  was  to  give  relief  to 
parishes  in  such  cases  as  that — ^possibly  to  sanitary 
authorities,  but  I  think  not,  for  I  do  not  see  that 
it  would  apply  to  sanitary  authorities — at  all  events 
we  may  say  generally  to  give  relief  to  the  parishes 
through  which  the  road  passed.    I  think  one  can 
see  tlut  that  was  the  graeral  intention.    Now  let 
us  see  how  that  intention  has  been  carried  into 
effect  by  sect.  18  of  that  Act.     I  own  to  my  mind 
the  language  of  that  section  is  plain.    "  For  the 
purposes  of  this  Act  and  subject  to  its  provisions 
any  road  which  has  "  (I  will  leave  out  the  next 
words)  "ceased  to  be  a  turnpike  road,  and  any 
load  which  beins  at  the  time  of  the  passing  of 
this  Act  a  turnpike  road  may  af terwaras  cease  to 
be  such."    To  my  mind  those  words  plainly  mean 
'dsi  that  whan  any  tonipike  roadi  or  any  road 


which  was  a  turnpike  road,  has  oeased  to  be  saoli, 
or  if  any  road  which  being  a  turnpike  road  (as 
indeed  it  says  in  so  many  words)  shall  oeaae  to  be 
such  after  the  passing  of  this  Act,  then  apon  the 
turnpike  road  spoken  of  there  ceasing  to  be  a 
turnpike  road,  the  provisions  of  this  section  aball 
apply.    I  see  no  difficulty  in  understanding  that 
to  mean  not  a  road  from  the  Land's  End  to  John  o' 
Groats,  but  a  road  which  was  under  a  turnpike 
trust,  and  which  may  be  five  miles  in  length,  or 
fifty  for  all  I  know,  and  which  may  go  through 
one  parish,  or  parts  of  one  parish,  or  one  ooonty, 
or  may  go  into  two  or  three.    The  expression  to 
my  mind  is  one  which  one  ordinarily  uses  when 
one  says,  '*  This  is  a  turnpike  road ; "  that  is  to  mj, 
the  particular 'place  we  are  standing  upon  is  a 
part  of  a  road  which  road  is  under  a  turnpike 
trust,  or  has  the  powers,  and  duties,  and  ri^htSp 
and  circumstances  which  attend  a  road  under  a 
turnpike  trust.     It  seems  to  me  manifest   that 
that  is  so,  not  only  from  the  reason  of  the  thing, 
but  when  you  come  to  the  words,  '*  and  any  road 
which  being  at  the  time  of  the  passing  of  this  Act 
a  turnpike  road  may  afberwards  cease  to  be  saoh." 
That  says  in  words  *'  any  road  which  being  at  the 
time  of  the  passing  of  this  Act  a  turnpike  road.*' 
But  part  of  a  turnpike  road  is  not  *'  a  turnpike 
road,"  it  is  part  of  a  turnpike  road.    And  if  after 
the  passing  of  this  Act  the  turnpike  powers  ex- 
pired as  to  any  road,  it  would  not  be  true  that  a 
part  of  the  road  in  particular  had  ceased  to  be  a 
turnpike  road ;  it  would  be  true  of  the  whole  road. 
If  after  the  passing  of  the  Act  a  particular  pert  of 
the  road  were  taken  oat  of  the  operation  of  the 
turnpike  trusts,  it  would  not  be  true  that  the 
turnpike  road  had  ceased  to  be  a  turnpike  road ;  it 
would  only  be  true  that  a  part  of  it  had.    I  con- 
fess this  appears  to  me  to  oe  plain.    In  addition 
to  that  I  think  the  expression  "cease  to  be  a 
turnpike  road"  (I  do  not  want  to  repeat  the 
arguments  that  have  been  used)  is  an  inaooarate 
expression  to  apply  to  a  oase  where  a  portion  of  a 
road  has  been  taken  away  from  the  operation  of  a 
turnpike  Act.    It  really  is  like  the  case  that  Mr. 
Blair  put,  of  a  man's  hat  beinff  knocked  off  his 
head,  and  of  a  person  saying,  "  Yon  have  ceased  to 
wear  your  hat.      In  one  sense  it  would  be  tme ; 
you  could  not  say  it  was  a  falsity,  but  it  would  be 
a  very  inaccurate  way  c^  describing  what   had 
happened.    The   word   *' oeased"   is    a    strictly 
proper  word  to  apply  to  the  oase  where  the  entire 
road  has  *'  ceased  to  be  "  a  turnpike  road,  beoaase 
the  powers  applicable  to  the  entire  road  have 
ceased,  but   it  is   an   inaccurate  expression  to 
describe  what  has  happened  to  a  part  of  a  road 
which  has  been  taken  out  of  the  road  generally, 
and  which  has  in  one  sense  oeased  to  be  a  turn- 
pike road,  because  it  has  oeased  to  be  a  part  of  a 
road  which  is  a  turnpike  road.    Therefore,  if  we 
look  at  the  general  intention  of  the  statute,  which 
I  think  can  very  well  he  collected  from  it,  and 
look  also  at  the  language  used,  it  is  manifest  to 
my  mind  that  this  18th  section  must  be  read  thus  : 
*'  For  the  purposes  of  this  Act  and  subject  to  its 
provisions  to  any  road  whioh  has  been  a  turnpike 
road"  (that  is  to  say,  the  entirety  of  the  road 
which  has  been  a  turnpike  road),  ''and  at  die 
date  of  the  passing  of  tnis  Act  has  ceased  to  be 
such,  and  to  any  turnpike  road  which  is  a  turnpike 
road  at  the  time  of  the  passing  of  this  Aot,  and 
afterwards  ceases  to  be  such/'  the  provisions  of 
the  section  shall  apply.    I  say  that  is  a  matter 
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of  mere  coDatracbion.  Bat  farbher  than  that, 
really  when  one  considers  what  the  condition  of 
things  is  here,  as  was  niost  forcibly  pat  by  my 
noble  and  learned  friend  on  my  left  (Lord  Fitz- 
gerald), how  is  it  conceivable  that  the  Legislature 
Gonld  have  intended  that  at  the  expiration  of  six 
years  this  burden  which  the  Corporation  of  Booh- 
dale  had  voluntarily  taken  upon  themselves 
(advisedly  no  doubt,  and  for  good  consideration, 
becaose  they  found  it  worth  their  while  to  do  so) 
should  be  taken  from  them  and  shifted  in  part 
upon  the  coanty  ?  Sir  Hardinge  Giffard  very  in- 
geniously suggested  that  possibly  they  had  not 
taken  it  upon  themselves,  and  he  gave  an  illus- 
tration which  was  perhaps  somewhat  difficult  to 
answer,  but  everybody  knows  perfectly  well  that 
towns  do  take  this  upon  themselves,  and  that  it  is 
not  legislation  that  has  forced  it  upon  them.  They 
do  it  voluntarily,  and  no  reason  can  be  given,  as  X 
say,  why  it  should  be  taken  from  them  and  put 
upon  the  county.  In  addition  to  that  there  is  this 
consideration :  I  have  been  endeavouring  to  find 
a  power  in  the  local  Acts,  which  I  cannot  find 
altogether  there,  though  I  thiuk  there  is  some  in- 
dication of  it — probably  it  is  derived  from  the 
provisions  of  the  general  Acts  incorporated  with 
these  local  Acts — ^a  power  enabling  this  corporation 
of  Rochdale  to  deal  with  this  road  in  an  entirely 
different  wav  from  that  in  which  rural  parishes, 
or  indeed  urban  parishes,  can  deal  with  the  roads 
within  their  boundaries  which  cease  to  be  tnrn- 
pike  roads,  but  which  do  not  come  under  any  of 
these  Improyemeat  Acts.  I  have  not  the  slightest 
doubt  in  the  world  that  it  can  be  found  out  that 
the  Corporation  of  Bochdale  may  divert  the  road, 
and  may  widen  the  road,  and  may  deal  with  it  in 
a  way  altogether  different  from  the  way  in  which 
a  road  is  commonly  dealt  with  by  a  parish  which 
has  to  repair  it  after  it  ceases  to  be  a  turnpike 
road.  I  confess  I  cannot  feel  any  difficulty  about 
this  case.  It  may  be  from  my  inability  to  appre- 
ciate the  point  which  has  created  a  doubt  in  the 
mind  of  my  noble  and  learned  friend  who  has 
addressed  your  Lordships,  and  which  has  caused 
the  Court  of  Appeal  to  decide  otherwise,  but 
speaking  for  myself  I  really  cannot  entertain  any 
doubt  about  it.  I  think  that  the  judgment  of  the 
Court  of  Appeal  must  be  reversea. 

Lord  FnzoiRALD. — My  Lords:  I  agree  with 
the  opinion  of  the  noble  and  learned  Lord  who 
has  preceded  me,  and  I  should  say  that  from  the 
beginning  I  thought  on  reading  the  two  judg- 
ments, the  judgment  of  the  Queen's  Bench 
Division  and  the  judgment  of  the  Court  of 
Appeal,  that  on  the  whole  it  would  be  better  to 
follow  the  judgment  of  the  Queen's  Bench 
Division.  In  that  judgment,  as  delivered  by 
Williams  J.,  I  think  a  construction  is  put  upon 
sect.  13  of  the  Act  of  1878  which  follows  its 
grammatical  and  ordinary  meaning,  which  adds 
nothing  to  it,  and  takes  nothing  from  it,  and, 
above  all,  it  will  be  observed  does  violence  to  no 
odsting  right,  and  does  not  affect  existing  liabili- 
ties. When  you  find  a  grammatical  construction 
of  which  that  can  be  said  it  is  preferable  in  most 
cases  to  follow  it.  il  should  not  say  that  I  have  a 
very  confident  opinion,  because,  as  I  have  con- 
fessed in  the  course  of  the  argument,  questions 
arising  upon  the  Turnpike  Bead  Acts  or  Highway 
Acts  as  applicable  to  England  are  entirely  new  to 
me,  and  I  am  especially  glad  that  in  this  particular 
case  I  am  relieved  from  the  task  of  following  out 
Mag.  Cab,— Yol.  XIII. 


that  labyrinth  of  Acts  which  we  should  have  to 
deal  with,  if  we  had  to  take  them  as  bearing  one 
upon  the  other  for  the  purpose  of  interpreting 
sect.  13.  I  deal  with  sect.  13  of  the  Act  of  1878 
alone.  No  doubt  it  is  capable  of  two  meanings. 
One  meaning,  that  which  I  am  prepared  to  adopt, 
was  given  to  it  by  the  Queen's  Bench  Division. 
Now  let  us  see  how  the  contrary  meaning  would 
operate.  Certainly  the  section  is  capable  of  being 
construed  as  applicable  to  part  of  a  road  as  well  as 
to  the  whole  of  the  road  which  is  subject  to  some 
particular  turnpike  trust ;  but,  in  dealing  with  it 
as  the  Court  of  Appeal  have  done,  you  involve 
yourself  at  once  in  difficulties.  You  interfere 
with  existing  liabilities,  and  you  create  rights 
which  did  not  exist  before  the  Act  passed.  I  have 
already  pointed  this  out  in  the  course  of  the 
argument ;  it  has  become  of  importance  as  affect- 
ing not  the  borough  of  Bochdale  alone,  but  also 
many  boroughs  throughout  the  country.  There 
must  be,  and  I  assume  there  are,  a  great  many 
boroughs  in  different  counties  in  exactly  similar 
circumstances ;  that  is,  boroughs  which  have  taken 
upon  themselves  the  maintenance  of  the  roads 
within  the  territorial  ambit  of  the  borough,  getting 
in  return  complete  control  over  them,  a  property 
in  them,  and  a  right  to  do  with  them  as  they 
please,  save  that  they  are  under  an  obligation  to 
keep  them  in  repair,  and  they  may  raise  special 
rates  within  the  limits  of  the  borough  for  that 
purpose.  In  addition  to  the  full  dominion,  they 
get  an  ample  equivalent  for  the  expenses  of  main- 
tenance in  being  protected  by  the  provisions  of 
the  Act  from  contribution  to  other  county  rates 
in  reference  to  roads  situate  in  the  district  of  the 
county  to  which  the  borough  belongs.  It  has 
been  observed  that  before  the  passing  of  the  Act 
of  1878  the  position  of  the  borough  of  Bochdale 
since  1872  was  unaltered.  I  dare  say  that  obser- 
vation would  apply  to  other  boroughs  in  the 
country.  They  had  certain  liabilities,  and  they 
had  no  right  to  reduce  those  liabilities  by  going 
to  the  county  at  large.  We  all  know  that,  as  was 
pointed  out  by  the  noble  and  learned  Lord  who 
has  last  delivered  judgment,  when  a  road  becomes 
a  portion  of  a  borough  such  as  Bochdale,  the 
whole  state  of  things  is  altered,  and  the  repairs  of 
the  road  become  quite  a  different  thing.  Probably, 
in  place  of  being  an  ordinary  country  road,  it  be- 
comes one  paved  and  with  footpaths.  The 
expense  of  keeping  it  in  repair  may  be  double 
what  it  was  before,  and,  if  we  are  to  adopt  the  con- 
struction put  upon  sect.  13  by  the  Court  of 
Appeal,  the  result  would  be  that  one  half  the  cost 
of  repair  of  such  of  these  roads  as  had  formerly 
belonged  to  turnpike  trustees  would  be  thrown 
upon  the  coanty  at  large.  I  asked  if  there  was 
anything  in  the  language  of  the  Act  of  Parliament 
which  would  warrant  us  in  coming  to  that  con- 
clusion, or  if  there  was  any  reason  that  could  be 
adduced  from  the  special  nature  of  the  matters 
dealt  with  by  the  Legislature  to  lead  us  to  that 
conclusion,  and  I  got  no  answer  to  the  question. 
It  appears  to  me  to  be  a  question  between  two 
interpretations,  one  of  which  is  according  to  the 
literal  grammatical  common- sense  construction 
of  sect.  13,  applying  the  language  of  the  section  to 
that  state  of  facts  where  a  road  which  had  been 
the  subject  of  a  turnpike  trust  has  ceased  to  be 
a  turnpike  road,  either  by  effluxion  of  time  or 
otherwise,  and  not  applying  it  to  a  portion  of 
the  road.    That  is  aocording  to  the  grammatical 
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and  fair  oonstraotion  of  it,  and  ifc  involves  joa 
in  no  difficnlty.  Bafc  yoa  at  onoe  get  into 
difficalty,  and  expose  yoarself  to  the  danger  of 
doing  injastioo.  when  yoa  adopt  the  contrary 
oonstraotion.  For  that  reason,  from  the  beginning 
I  have  thoaght  tJiat  the  Qaeen's  Bench  Division 
was  right,  and  I  agree  now  with  the  jadgmeut 
of  my  noble  and  learned  friends. 

Order  appealed  from  reversed ;  respondents  to 
pay  the  costs  in  the  Court  of  Appeal  and  of 
this  appeal;  judgmefnt  of  the  QtMen*s  Bench 
Division  restored;  cause  remitted  to  the 
Queen's  Bench  Division. 

Solicitors  for  the  appellants,  Bidsdale  and  Son, 
for  Wilson  and  HuUon,  Preston. 

Solicitors  for  the  respondents,  /.  /•  and  0.  /. 
AUen^  for  Z,  MeUor,  Bocndale. 


May  10  and  June  11, 1883. 
(Before  Lords  Blackbubn,  Watson,  and 

FiTZGBRALD.) 

Thb  Gbeat  Eastb&n  Railway  Gomfant  v,  Thb 
Hacknbt  Distbict  Boabd  of  Wobks.  (a) 

OH  AFFBAL  FBOIC  THB  COUBT  OF  AFFBAL  IN 

BK  GLAND. 

Metropolis  Management  Acts  1855  and  1862 — New 
street — Land  hounding  or  abutting  on — Pamng 
expenses — Street  carried  over  railway  on  a 
bridge. 

The  appellant  company,  in  pursuance  of  the  powers 
conferred  on  them  by  the  Bailways  Glauses  Act 
1845  (8  <!&  9  Vict.  c.  20),  m,ade  a  railway  in  a 
cutting  across  a  public  road,  and  carried  the 
road  over  the  line  on  a  bridge.  The  bridge  wa^ 
supported  on  piers  erected  on  the  slopes  of  the 
cutting,  and  there  was  a  parapet  wall  on  each 
side  of  it.  These  walls  were  the  property  of  the 
company.  The  respondent  board  paved  the  road, 
and  called  upon  the  company  to  contribute  to 
the  expenses  as  being  owners  of  land  bousing 
or  abutting  on  **a  new  street "  vrithin  sect.  77  of 
the  Metropoli%  Management  Am^endmerU  Act 
1862  (25  £  26  Vict.  c.  102).  It  was  admitted 
that  the  road  was  a  "  new  street "  within  sect 
105  of  the  Metropolis  Management  Act  1855 
(18  A  19  Vict.  c.  120). 

Held  {reversing  the  judgment  of  the  court  below), 
that  the  company  was  not  liable  to  contribute 
to  the  paving  expenses  either  as  owners  of  the 
parapet  walls  or  of  the  line  and  slopes. 

This  was  an  appeal  from  a  jadgment  of  the 
Goart  of  Appeal  (Baggallay,  Brett,  and  Holker, 
L.JJ.),  reported  in  46  L.  T.  Eep.  N.  S.  679,  and 
9  Q.  B.  Div.  412,  which  had  reversed  a  jadgment 
of  the  Queen's  Bench  Division  (Lord  Goleridge, 
G.J.  and  Manisty,  J.)  npon  a  case  stated  by  a 
metropolitan  magistrate. 

A  sammons  had  been  taken  ont  by  the  res- 
pondent board  to  recover  from  the  company  a 
sum  of  74Z.  2s.  hd.  in  respect  of  the  cost  of  paving 
a  new  street  ander  circumstances  which  appear  in 
the  head-note  above  and  in  the  judgment  of  Lord 
Watson. 

The  magistrate  dismissed  the  sammons, 
subject  to  a  case  stated,  and  his  decision  was 
affirmed  by  the  Queen's  Bench  Division,  but  was 
reversed  in  the  Gonrt  of  Appeal  as  above  men- 
tioned^  

<a)  Beportad  by  0.  £.  Maldsh,  Esq^  Bftzrister-At-lAw. 


Charles,  Q.G.  and  French  appeared  for  the 
appellants. 

Sir  H.  Oiffard,  Q.G.,  Poland,  and  Avory  for  the 
respondents. 

The  arguments  appear  sofficiently  from  ihe 
judgments  of  their  Lordships. 

The  following  authorities  were  cited  or  referred 

to: 

AngeU  ▼.  PaddiiMion  Vestry,  L.  Bep.  3  Q.  B.  714 ; 
Plumstead  Board  of  Works  ▼.  British  Larid  Company, 

L.  Bep.  10  Q.  B.  203;  32  L.  T.  Bep.  N.  8.  94  ; 
London  and  Brighton  Railway  Company  y,  St.  Oiles, 

CamberweU,  4  Ex.  Diy.  239 ;  41  L.  T.  Bep.  N.  8. 

162; 
North  Staffordshire  BaHway  Company  v.  Dale,  8 

E.  A  B.  886; 
Coverdale  ▼.  Charlton,  4  Q.  B.  Div.  104;  40  L.  T. 

Sep.  K.  S.88; 
London  and  North-WestemBailway  Company  v.  St. 

Pancras,  17  L.  T.  Bep.  N.  S.  6.S4; 
Lord  Northhrook  and  Pound  v.  Plwnstead  Board  of 

Works,  L.  Bep.  7  Q.  B.  183. 

Charles,  Q.G.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Liord* 
ships  took  time  to  consider  their  judgment. 

June  11. — ^Their  Lordships  gave  judgment  as 
follows : 

Lord  Watson. — My  Lords :  The  facts  of  this  oaae 
are  simple  enough,  but  the  qaestions  of  law  to 
which  they  give  rise  are  attended  with  con- 
siderable difficulty.  A  street  in  the  Hackney 
District,  known  as  Gazenove-road,  runs  nearly  afc 
right  angles  to  the  appellants'  line  of  railway,  whioh 
at  that  point  is  in  a  deep  cutting,  and  ia  carried 
over  the  railway  by  means  of  a  bridge.  The  road- 
way of  the  bridge,  measuring  from  parapet  to 
parapet,  is  of  the  same  aniform  width  as  the 
remainder  of  the  street.  The  parapets  of  the 
bridge  consist  of  two  brick  walls  bounding  the 
roadway,  which  rest  upon  arches  of  brickwork, 
having  their  foundations  outside  the  lines  cf  the 
roadway  in  the  land  of  the  appellant  company. 
The  respondents  have  paved  part  of  Gazenovo- 
road,  which  is  admitted  to  be  a  "  new  street "  in 
the  sense  of  sect.  105  of  the  Metropolis  Manafj^a- 
ment  Act  1855,  and  they  now  maintain  that  the 
appellants  are  liable  to  contribute  to  the  expenaea 
of  that  operation,  inasmuch  as  they  are  owners  of 
lands  bounding  or  abutting  on  lioth  sides  of  the 
roadway  of  the  bridge,  within  the  meaninflf  of 
sect.  77  of  the  Metropolis  Management  Act  1862. 
On  each  side  of  the  bridge  there  is  a  narrow  way 
or  passagOi  the  private  property  of  the  appellants, 
leading  directly  from  Gazenove-road  to  their  rail- 
way, and  it  is  not  disputed  that  the  appellants  are 
liable  to  contribute  in  respect  of  these  twopaasagaa 
as  bounding  or  abutting  on  the  street.  The  oon- 
troversy  between  the  parties  is  confined  to  those 
portions  of  the  street  which  are  lined  by  the  para- 
pet walls  of  the  bridge.  A  divisional  court  of  the 
Queen's  Bench,  consisting  of  Lord  Goleridge,  G.J. 
and  Manisty,  J.,  decided  in  favour  of  the  appel- 
lants, holding  that  the  present  case  was  ruled  by 
that  of  the  London  ana  Brighton  Railway  Oon^ 
pany  v.  8t,  QUes  {uhi  sup.).  The  Gourt  of  Appeal 
unanimously  set  aside  that  decision,  on  the  groand 
that  the  parapet  walls  of  the  bridge  are  lands 
owned  by  the  appellants  within  the  meaninic  of 
sect.  77  of  the  Act  of  1862.  I  agree  with  the 
observations  made  in  the  Gourt  of  Appeal  that  the 
London  and  Brighton  Railway  Company^  v.  8L 
Qiles  (uhi  sup.)  is  not  an  authority  whioh  the 
judges  of  the  Queen's  Bench  were  bound  to  follow* 
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seeing  that  jadgment  went  in  favour  of  the  rail- 
way company  on  the  ezpresfl  gronnd    that   the 
roadway  of  the  bridge  was  not  a  "new  street." 
That  being  so,  it  became  quite  unnecessary  to 
determine  whether  the  railway  company  would 
have  been  liable  if  the  bridge  had  been  part  of  a 
new  street.    Still  the  deliberate  opinion  of  the 
court   is   entitled    to  its    due  weight,^  because, 
although  unnecessary  to  the  ultimate  disposal  of 
the  case,  it  was  formed  and  expressed  after  hearing 
fall  argument  on  the  point.    In  the  case  statea 
by  the  magistrate  there  was  no  mention  made  of 
parapets  or   bounding  walls,   and    though    pre- 
snnoLably  there  must  have  been  some  sort  of  fence 
for  the  protection  of  wayfarers,  Hawkins,  J.,  who 
delivered  the  opinion  of  the  court,  deals  with  the 
question  as  if  the  whole  upper  portion  of  the 
bridge  had  consisted  of  a  roadway  or  street.  It  was 
maintained  on  behalf  of  the  appellants  that  the 
bridge  in  Oaeenove-road,  including  the  carriage- 
way, footpaths,  and  parapet  walls,  is  now  vested 
in  the  respondents  by  virtue  of  certain  enactments 
contained  in  sect.  96  of  the  Metropolis  Manage- 
ment Act  1855.    That  clause  {inter  alia)  provides 
that  all  streets  being  highways,  and  the  pave- 
ments, stones,  and  other  materials  thereof,  shall 
▼eat  in  and  be  under  the  management  and  control 
of  the  vestry  or  district  board.    And  as  the  inter- 
pretation clause  of  the  Act  (sect.  250)  declares  that 
the  word  "  street "  shall  "  appljr  to  and  include  " 
any  bridge  not  being  a  county  bridge,  it  was  argued 
that  the  fabric  of  the  bridge  in  question,  at  least 
to  the  extent  above  indicated,  must  be  held  to 
have  passed  to  and  become  vested  in  the  respon- 
dents  in  the  terms  of  sect.  96.    I  am  unable  to 
assent  to  the  appellants'   argument   upon    this 
part  of  the  case.  It  was  assumed,  no  doubt  rightly, 
by  the  counsel  on  both  sides  that  the  rights  and 
liabilities  of  the   appellants,  with  reference   to' 
this    bridge,   were   regulated  by   the    Railways 
Glauses  Act  1845.    The  object  of  the  enactments 
of  that  statute,  so  far  as  these  bear  upon  the 
present  case,  was  to  compel  railway  companies  to 
provide  and  maintain  convenient  roads,  in  substi- 
tution for  such  portions  of  turnpike-roads,  or  public 
highways,  as  might  be  intersected  by  their  line 
of  railway.    In  the  case  of  the  company  electing 
to  keep  their  line  below  the  level  of  the  substitute 
road,  the  language  of  the  Act  appears  to  me  to 
distinguish  the  road  itself  from  the  bridge   by 
which  it  is  to  be  carried  over  the  line.    Sect.  46 
in  that  case  provides  that  the  "  road "  shall  be 
carried  over  the  railway  "  by  means  of  a  bridge.'' 
Again  sect.  50  enacts,  with  regard  to  "  every  bridge 
erected  for  carrying  any  road  over  a  nulway,'*  tliAt 
there  shall  be  a  good  and  sufficient  fence  **  on  each 
side  of  the  bridge,"  and  also  that "  the  road  over  the 
bridge"  shall  have  a  clear  space  of  a  certain  width 
between  the  fences  thereof.    The  real  import  of 
these  enactments  is,  that  the  substitute  road  shall 
be  supported  by  means  of  a  bridge  provided  by  the 
railway  company,  the  land  upon  which  the  old 

Shway  rested  having  been  taken  and  used  for 
way  purposes.  In  my  opinion  the  right  of  the 
pnbho,  or  oi  the  hip;hway  authority,  is  not  thereby 
enlarged.  Their  right  is,  in  the  first  place,  in  and 
to  the  road,  and  may  extend  to  the  materials  of 
which  it  is  composed;  and  in  the  second  place,  to 
have  sabjacent  support  to  the  road  from  a  properly 
oonstmcted  bridge.  They  are  also  entitled,  in 
terms  of  the  statute,  to  have  the  road  maintained, 
and  '.to  have  the  Inndge  kept  properly  fenced  by 


the  railway  company ;  but  these  provisions  do  not 
appear  to  me  to  imply  that  they  are  to  have  any 
greater  interest  in  the  bridge  and  its  fences,  as 
distinguished  from  the  road  proper,  than  they  had 
in  the  strata  upon  which  the  original  road  rested. 
These  remained  the  property  of  the  landowner, 
although  burdened  with  a  public  right  of  way  in 
perpetuity.  The  Metropolis  Management  Acts  do 
not,  in  my  opinion,  conrer  any  larger  right  upon 
district  boards  in  the  streets  and  highways  placed 
under  their  charge  than  bad  previously  belonged 
to  the  public.  The  statutoiy  functions  of  the 
district  ooard  are  limited  exclusively  to  the  surface 
of  the  road  or  street  proper.  In  the  case  of  new 
streets,  what  sect.  105  of  the  Act  of  1855  autho- 
rises the  board  to  do  is  to  "  pave  the  same,  either 
throughout  the  whole  breadth  of  the  carriage-way 
and  footpaths  thereof,  or  any  part  of  such  breadth, 
and  from  time  to  time  to  keep  such  pavement  in 
good  and  sufficient  repair."  Keeping  in  view,  then, 
that  the  sole  object  of  vesting  streets,  and  the 
materials  of  which  they  are  composed,  in  district 
boards  is  to  enable  them  effectually  to  perform 
their  statutory  duties  in  relation  to  the 
streets,  I  cannot  suppose  that  the  Legisla- 
ture, in  enacting  that  the  word  "street"  shall 
"  apply  to  and  include  "  any  bridge,  intended  to 
vest  in  the  board  anything  more  than  the  street 
which  is  carried  or  supported  by  the  bridge. 
Accordingly,  I  understand  the  position  of  matters 
to  be  this  :  the  whole  bridge,  from  its  foundation 
upwards,  is  part  and  parcel  of  the  appellants'  land, 
with  the  exception  of  those  portions  of  it,  consist- 
iujo^  of  the  carriage-way  and  footpaths,  and  the 
materials  of  which  they  are  made,  which  have 
become  vested  in  the  respondents  by  force  of 
statute.  The  bridge,  with  that  exception,  appears 
to  me  to  be  as  muon  the  appellants  property  as 
an  embankment  would  be,  oonstructea  upon  land 
acquired  for  that  purpose  in  order  to  carry  the 
approaches  to  the  oridge.  Although  the  parapet 
walls  of  the  bridge  in  question  are,  in  my  opinion, 
part  of  the  appellants'  land,  that  does  not  appear 
to  me  to  be  of  itself  necessarily  conclusive  of  their 
liability  to  contribute  to  the  expense  of  paving 
Oazenove-Toad.  If  these  walls  had  been  erected 
by  the  appellants  at  their  own  hand  and  for  their 
own  purposes,  the  present  case  would  have  been 
within  the  principle  of  London  and  North'Weatem 
Bailway  Oompany  v.  8i.  Fanwaa  (uhi  sup.).  As  I 
understand  the  facts  of  that  case,  the  line  of  the 
railway  oompany  ran  parallel  to,  but  at  a  depth 
of  18  feet  below,  the  level  of  the  street.  On  the 
side  of  the  railway  next  to  the  street  the  com- 
pany built  a  retaining  wall,  which  was  carried 
up  to  the  edg^  of  the  street  and  for  several 
feet  above  its  level.  I  think  the  court  were 
right  in  holding  that  the  wall  was  land  of  the 
railway  company  abutting  on  the  street,  because 
to  my  mind  it  is  obvious  that  the  wall  was  neces- 
sary for  the  construction  of  the  line  and  the 
protection  of  the  traffic  upon  it,  and,  in 
short,  formed  part  of  the  works  from  which  the 
oompany  were  deriving  profit  I  do  not  think 
that  case  differs  in  principle  from  Eiggine  v. 
Harding  (L.  Kep.  8  Q.  B.  7;  27  L.  T.  Rep.  K.  S. 
483).  It  seems  to  me  that  no  substantial  dis- 
tinction oan  be  made  between  the  retaining  wall 
of  a  railway  cuttitg  and  the  retaining  wall  of  a 
railway  embankment.  The  authorities  cited  in 
the  course  of  the  argument  appear  to  me  to 
establish  tiiis  proposition  that  the  person  vested 
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wifch  the  property  of  heritable  Bubjeots  which  have 
been  placed  wtra  eommercium,  or  are  sabjeot  in 
perpetaity  to  the  harden  of  a  pablio  ri^ht  which 
deprives  him  of  their  beneficial  ase,  is  not  an 
owner  of  land  within  the  meaning  of  sect.  77  of 
the  Act  of  1862.  In  AngeU  ▼.  Paddington  (uhi 
9up)  it  was  decided  by  the  Court  of  Qaeen's 
Bench  that  a  chnrch  abutting  npon  a  new  sfcreet, 
the  site  of  which  had  been  conveyed  to  the  Com- 
missioners  for  Baildin^  New  Chnrches,  is  neither 
a  house  nor  land  within  the  meaning  of  the 
Metropolis  Management  Acts.  Then  in  Plum' 
tiead  v.  British  Land  Company  (u6t  sup,)  it  was 
held  by  the  Exchequer  Chamber  (reversing  the 
judgment  of  the  Court  of  Queen's  Bench)  that 
the  owners  of  the  solum  of  roads  which  had  been 
dedicated  to  the  public  were  not,  although  these 
roads  abutted  on  a  new  street*  owners  of  "land'' 
within  the  meaning  of  these  Acts.  The  Court  of 
Queen's  Bench  had  previously  decided  in  Lord 
Northbroolc  v.  PlumsUad  (L.  Rep.  7  Q.  B.  183) 
that  the  owner  of  the  soil  of  certain  private 
roads  leading  out  of  a  new  street  was  liable  to 
contribute  in  the  terms  of  sect.  77 ;  and  the  view 
taken  by  the  court  in  Plumstead  v.  British  Land 
Company  (uhi  sup.,)  seems  to  have  been  that 
there  was  really  no  difference  in  principle,  but 
only  an  immaterial  difference  in  degree,  between 
a  case  of  a  public  highway  and  that  of  a 
road,  the  use  of  which  had  been  granted  to 
private  proprietors.  In  the  Exchequer  Chamber 
a  somewhat  broader  view  was  taken  of  the  policy 
and  import  of  the  enactments  of  sect.  77.  Lord 
Coleridge,  C.J.,  in  whose  opinion  the  other 
members  of  the  court  concurred,  there  lays  it 
down  that  the  property  to  which  the  Legislature 
intended  to  attach  liability  was,  in  popular 
langaage,  either  house  property  or  land  property 
in  tne  street;  that  the  public  roads  belonging 
to  the  company  were  not  such  land  property  in 
any  reasonable  Sfsnse,  and  consequently  that  the 
company  were  not  owners  of  land  within  the 
meaning  of  the  statutes.  The  circumstances  of 
the  present  case  are,  in  my  estimation,  materially 
different  from  thoee  with  which  the  Court  of 
Queen's  Bench  had  to  deal  in  London  and  North* 
Western  Railway  Company  v.  8t,  Pancras  {uH 
sup.).  The  parapet  walls  and  their  support  were 
not  erected  by  the  appellants  at  their  own  hand 
and  for  their  own  railway  purposes,  but  under  the 
compulsion  of  a  statutory  enactment  made  in  the 
interest  and  for  the  benefit  of  such  members  of 
the  public  as  might  have  occasion  to  use  that  part 
of  Cazenove-road  which  crosses  the  line  of  railway. 
Nor  does  the  present  case  appear  to  me  to  come 
within  the  principle  of  Lord  Northhrooh  v.  Plum* 
stead  {uhi  sup.U  because,  as  was  pointed  out  bv  the 
judges  who  decided  that  case,  the  use  of  the 
private  roads  was  part  of  the  consideration  in 
respect  of  which  the  tenants  agreed  to  pay  rent, 
BO  that  the  landlord  was  actually  getting  a  return 
from  them  in  the  shape  of  rent.  But  should  these 
parapets,  and  the  bridge  itself,  which  are  a  source 
of  expense  and  not  of  profit  to  the  appellants,  be 
taken  down,  the  earnings  of  the  appellants'  rail- 
way would  not  be  thereby  affected.  On  the  other 
hand,  it  must  be  conceded  that  these  parapet  walls 
are  not  in  all  respects  in  the  same  position  as 
soil  irrevocably  dedicated  to  the  public  as  a 
highway.  If  they  were,  I  should  have  little  diffi- 
culty in  holding  that  the  present  case  is  ruled  by 
Plumstead  ▼.  British  Land  Company  {uhi  sup,). 


The  surface  of  land  occupied  as  a  highway  is 
incapable  of  being  turned  to  profitable  account  by 
the  owner  without  encroaching  on  the  rights  of 
the  public.  In  the  cose  of  a  bridge  carrying  a 
public  road  across  a  railway  the  statutory  obli- 
gation of  the  company,  under  sect.  50  of  the 
Railways  Clauses  Consolidation  Act  1845  (8  <fc  9 
Yict.  c.  20),  is  to  provide  and  maintain  "  a  good 
and  sufficient  fence  on  each  side  of  the  bridge  of 
not  less  than  four  feet ;  "  and  it  has  been  argued 
that,  inasmuch  as  the  parapet  walls  which  they 
have  erected  remain  the  property  of  the  appellants, 
they  may  be  used  by  them  for  any  profitable 
purpose  not  inconsistent  with  their  continuing  to 
be  efficient  fences.  The  only  such  purpose  to 
which  it  was  suggested  that  the  walls  in  their 
present  state  might  be  turned  was  the  letting  of 
their  surfaces  for  posting  advertisements.  The 
suggestion  is  ingenious,  and  may  or  magnet  have 
some  possible  foandation  in  fact,  but  it  f^ils  to 
satisfy  me  that  the  Legislature  in  framing  the 
Metropolis  Management  Acts  intended  to  deal 
with  the  surface  of  a  mere  roadside  fence  as 
"land"  which  might  be  let  at  a  rack  rent. 
Another  suggestion,  to  my  mind  much  more 
worthy  of  consideration,  was  this,  that  the  appel- 
lants may  take  down  these  parapet  walls,  and 
erect  tenements  supported  by  arches  in  their 
stead,  abutting  and  opening  upon  the  street.  I 
am  not  prepared  to  say  that  such  a  proceeding 
would  be  ultra  vires  of  the  company,  but  the  sug- 
gestion does  not  appear  to  have  any  bearing  upon 
the  character  of  these  parapet  walls.  If  as  they 
now  stand  these  walls  are  not  **  land  "  within  the 
meaning  of  the  statutes,  I  do  not  think  they  ought 
to  be  regarded  as  '*  land  "  because  they  may  be 
removed  in  order  that  the  appellants  may  build 
houses  or  offices  abutting  on  the  foot  pavements 
of  the  bridge.  I  can  understand,  however,  an 
argument  to  the  effect  that  the  land  of  the  appel- 
lants ought,  notwithstanding  its  being  at  present 
below  the  level  of  Cazenove-road,  to  be  considered 
as  bounding  or  abutting  upon  the  street  in  the 
sense  of  the  statutes,  seeing  that  the  appellants 
may  erect  buildings  upon  it  along  the  sides  of  the 
bridge.  Being  unable  to  come  to  the  conclusion 
that  these  parapet  walls  are  land  owned  by  the 
appellant  company  within  the  meaning  of  the 
Metropolis  Management  Acts,  I  am  compelled  to 
consider  whether  the  land  owned  by  the  appellants, 
irrespective  of  these  parapets,  bounds  or  abuts 
on  Cazenove-road.  If  the  land  of  the  appellants 
were  on  the  same  level  as  the  street,  and  only 
separated  from  it  by  the  walls  in  question,  X 
should  be  inclined  to  hold  that  it  none  the  less 
abutted  on  the  street  because  of  that  separation. 
But  the  appellants'  railway  and  the  slopes  on 
either  side  of  it  are  very  much  below  the  level  of 
the  street — at  least  I  infer  so  from  the  statement  in 
the  case,  which  is  that  the  line  of  railway  is  in  a 
deep  cutting.  In  its  present  condition,  therefore,  it 
appears  to  me  that  the  appellants*  railway  bounds, 
or  abuts  upon,  Cazenove-road  in  much  the  same 
sense  in  which  the  waters  of  the  Thames  might  be 
said  to  bound,  or  abut  upon,  the  foot  pavements 
of  Westminster  Bridge,  and  that  is  not,  according 
to  my  opinion,  the  sense  in  which  the  words 
**  bound  "  or  "  abut"  are  used  in  the  Metropolis 
Management  Acts.  But  the  question  still  remains, 
must  not  the  appellants'  land  be  deemed  to  abut 
upon  the  street,  seeing  that,  without  interfering 
with  its  use  for  railway  purposes,  part  of  it  at  least 
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might  be  ntilised  in  order  to  support  a  line  of 
bnildinffs  along  both  sides  of  the  bridge? 
Whether  land  sitnated  below  the  level  of  a  street 
is  or  is  not  to  be  deemed  as  abattiDg  on  it  within 
the  meaning  of  the  statutes  appears  to  me  to  be  a 
question  of  degree  depending  upon  the  cironm- 
stanoee  of  the  oase.  One  can  easily  imagine  a 
case  in  which  it  would  be  scarcely  possible  to 
suggest  that  land  in  that  position  could  be  utilised 
for  any  other  f>urpose  than  that  of  erecting 
bnildings  upon  it  having  a  frontage  to  the 
street ;  and  it  is  not  more  difficult  to  figure 
a  case  in  which  it  would  be  beyond  the 
boands  of  reasonable  probability  to  suppose  that 
the  land  could  be  utilised  for  any  such  purpose, 
although  there  were  no  absolute  physical  impossi- 
bility in  the  way.  There  are  many  oases  lying 
between  these  two  extremes,  and  the  present 
appears  to  me  to  be  one  of  them.  To  the  best  of 
my  judgment,  the  appellants'  land  cannot  in  any 
reasonable  sense  be  said  to  bound  or  abut  upon 
the  street  in  question.  I  think  that,  as  it  is  laid 
out  and  used  at  the  present  time,  the  land  does 
not»  in  point  of  fact,  bound  or  abut  upon  the  new 
street  which  has  been  paved  by  the  respondents. 
It  is  used,  no  doubt,  to  support  fences  which  do 
bound  that  new  street,  but  those  fences  are  mere 
accessories  of  the  public  highway,  and  are  not,  in 
my  opinion,  land  capable  of  yielding  a  rack  rent  to 
the  appellants  within  the  meaning  of  the  statutes. 
The  present  use  of  their  land  as  railway,  and  the 
maintenance  of  these  fences  in  their  present 
condition,  are  strictly  in  accordance  with  the 
statutory  powers  and  liabilities  of  the  railway 
company ;  and  I  do  not  think  that  the  possibility 
of  the  company  one  day  or  another  making  a 
different  use  of  their  land  is  attended  with  such 
imminent  probability  as  would  justify  me  in  treating 
their  land,  for  the  purposes  of  this  case,  as  if  the 
change  had  actually  been  made.  I  therefore 
move  that  the  judgment  of  the  Court  of  Appeid 
be  reversed  with  costs,  and  that  of  the  Queen's 
Bench  Division  restored. 

Lord  Blackbuen. — My  Lords:  I  quite  agree 
with  the  opinion  of  Lord  Watson  as  to  the  laatB 
and  points  to  be  decided.  The  difficulty,  which 
IB  in  my  mind  considerable,  arises  from  the 
neoessity  of  construing  the  words  of  25  &  26  Vict. 
a  102,  s.  77,  "  the  owners  of  the  land  bounding 
or  abutting  on  such  street  shall  be  liable  to  con- 
tribute as  well  as  the  owners  of  houses  therein," 
when  applied  to  ^uch  property  as  is  described 
in  the  special  case.  I  think  that  neither  the  land 
beneath  the  bridge  where  the  road  is  carried  on 
the  bridge,  nor  the  bridge  itself,  so  far  as  it  is 
beneath  the  road,  could  properly  be  said  either 
"to  bound  or  abut  on"  the  new  street  into 
whioh  the  road  has  been  turoed.  In  one  sense, 
no  doubt,  it  may  be  said  that  such  subjacent  land 
does  boimd  the  street,  but  not,  I  think,  in  the 
sense  in  which  from  the  context  it  must  be  taken 
iihat  the  Legislature  intended  to  express  in  25  & 
26  Yiot.  c.  102,  s.  77.  On  the  other  hand,  I  think 
that  the  land  which  runs  along  each  side  of  the 
line  of  street  does  bound  an  i  abut  on  it,  whether  that 
land  be  steep  or  not,  and  whether  built  on  or  not. 
Consequently  I  think  that  the  decision  in  London 
and  North*  Wetiem  BaUway  Company  ▼.  8t. 
Pancrai  (vHn  sup,)  was  right.  But,  to  adopt  the 
illuBtration  used,  I  do  not  think  that  the  land 
covered  by  water,  on  whioh  the  Thames  flows, 
either  bounded  or  abutted  on  the  road  whioh  was 


carried  over  old  London  Bridge,  though  I  think 
that  the  houses  which  stood  on  each  side  of  the 
road  which  was  carried  over  old  London  Bridge 
did  both  *'  bound  and  abut  on "  that  road ;  and, 
if  we  can  suppose  such  a  case,  if  that  road  had 
been  turned  into  a  new  street,  those  houses  would 
have  been  liable  to  contribute  to  the  expense  of 
paving  it ;  and  I  think  that  in  this  I  do  not  differ 
from  the  court  below.     This  disposes  of  all  but 
the  parapets  and  fences  of  the  bridge.    I  agree 
withLord  Watson  in  thinking  that  the  whole  bridge, 
from  its    foundation   upwards,   is    part   of   the 
appellants'  property,  with  the  exception  of  those 
portions  of  it  consisting  of  the  carriage-way  and 
footpaths,  and  the  materials  of  which  they  are 
made,  which  have  become  vested  in  the  respon* 
dents  by  force  of  the  statute.    The  property  or 
fences  of  the  bridge  are  not,  I  think,  vested  in 
the    respondents;    they     remain     part   of  the 
appellants'  property ;  and  as  the  bridge  of  which 
they  are  part  is  fixed  to  and  so  is  part  of  the 
land,   they   are   part  of  their   land.      But   the 
Legislature,  when  framing  25  &  26  Yict.  c.  102, 
had  not  present  to  their  minds  any  such  case  as 
this.    We  have,  what  is  always  a  difficult  task, 
to  say  what  is  the  intention  expressed  by    the 
words  of  the  Legislature  when  applied  to  a  state  of 
facts  of  which  tbey  probably  were  not  thinking, 
and  as  to  which,  consequently,  they  had  not  really 
any  intention  at  all.    On  this  I  have  had  more 
difficulty  than  seems  to  have  been  felt  by  either  of 
the  two  other  noble  and  learned  Lords  who  heard 
the  argument.      I   feel    that  the  conclusion  to 
which  the  Court  of  Appeal  has  come  is  hard  upon 
the  railway  company,  and  is  scarcely  what  the 
Legislature,  if  such  a  case  had  been  present  to 
their  minds,  would  have  wished  to  say;  but   I 
have  doubts   and    difficulty  as  to  whether  the 
Legislature  have  not  said  it,  and  therefore  have 
diffioalty  about  reversing  the  decision.    But  my 
doubt   and  difficulty — for  it  is  no  more — is  noc 
strong  enough  to  make  me  dissent  from  what  I 
find  IS  the  opinion  of  both  the  noble  and  learned 
Lords  who  heard  the  argument. 

Lord  FiTZOERALD. — My  Lords:  The  question 
brought  before  us  on  this  appeal  is,  whether  the 
railway  company  is  liable  to  be  rated  for  paving 
and  maintaining  the  street  called  Cazenove-road, 
Stamford  Hill,  in  respect  of  the  fence  walls  of  a 
bridge  by  which  that  road  is  carried  over  the 
railway.  The  facts  have  been  already  stated.  It 
is  admitted  that  Cazenove-road  is  a  "  new  street " 
within  the  meaning  of  the  statute  18  &  19  Yict. 
0.  120,  s.  105.  The  company  exercised  their 
statutable  powers  by  working  a  deep  cutting 
through  the  road  for  their  permanent  way,  and 
have  carried  the  road  across  the  cutting  by  means 
of  a  bridge  flanked  by  fence  walls.  There  is  a 
raUiray  station  close  to  the  bridge,  and,  as  was  to 
be  expected,  Cazenove-road  has  become  a  street 
with  houses  continuously  built  on  both  sides,  and 
as  such  the  local  board  has  undertaken  to  pave 
it  and  ksep  it  in  repair.  The  decision  of  the 
Court  of  Appeal  seems  to  have  been  that  the 
fence  walls  of  the  bridge  formed  no  part  of  the 
roadway  or  street,  but  did  constitute  land,  the 
property  of  the  company,  fronting  and  abutting 
on  the  street  on  both  sides  and  from  one  end  of 
the  bridge  to  the  other,  in  respect  of  which  the  com* 
pany  was  liable  to  be  rated.  It  would  seem  from 
the  judgment  of  the  Court  of  Appeal  that,  if  there 
had  bem  no  fence  walls,  or  if  the  fence,  whatever 
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it  was,  stood  within  the  limits  of  the  old  roadway^ 
the  decision  of  that  oonrt  would  have  been  for  the 
company.    The  question  is  one  of  the  oonstraction 
of  seyeral  statntes,  and  I  prefer  oonsidering  it 
irrespeotive  of  the  oases  which  have  been  queued. 
The  company  had  anthori^  by  statute  to  carry 
their  railway  across  the  CfazenoTe*road,  and  bad 
an  option  in  doing  so  to  carry  the  road  over  the 
railway  by  means  of  a  bridge  of  the  reqnistte 
dimensions.    The  statute  8  &  9  Yict  o.  20,  s.  4/6, 
provides  that  "  such  bridge,  with  the  immediate 
approaches  and  all  other  necessary  works  connected 
therewith,  shall  be  executed,   and   at  all  times 
thereafter   maintained,   at   the   expense   of   the 
company."       Sect.    60    of     the    same    statate 
enacts  rules  for  the  oonstruction   of   bridges  to 
carry  a  road  over  the  railway,  and  amongst  others, 
that  *'  there  shall  be  a  p^ood  and  sufficient  fence 
on  each  side  of  the  bridge,  of  not  less  height 
than  four  feet,  and  on  each  side  of  the  immediate 
approaches  of  such  bridge  of  not  less  than  three 
feet ; "  and  that  the  road  over  the  bridge  shall  in  the 
case  of  a  turnpike-road  have  a  clear  space  between 
the  fences  of  thirty-five  feet.   Sect.  51  provides  that 
if  the  available  width  of  the  road  should  thereafter 
be  increased  beyond  the  width  of  the  bridge,  the 
company  shall  be  bound,  at  the  request  of  the 
trustees  of  the  road,  to  increase  the  width  of  the 
bridge.    The  regulations  thus  made  are  for  the 
public  safety  and  convenience.    The  statute  does 
not  prescribe  what  the  fences  of  the  bridge  should 
be  inade  of,  and  it  ma^r  be  that  a  fence  of  wood  or 
of  iron,  or  an  iron  rail,  might  constitute  a  good 
and  si^fficient  fence.    In  the  case  befSore  us  the 
fence  appears  to  be  a  bride  wall.    It  seems  iJso 
that,  althon^^h  the  bridge  must  have  a  clear  space 
of  certain  dimensions  between  the  fences,  it  need 
not  necessarily  be  of  the  same  width  as  the  road- 
way of  the  road  with  its  foot])aths,  if  any,  and  we 
may  suppose  instances  in  wmch  the  whole  bridge 
with  its  fence  walls  might  be  erected  within  the 
boundaries  of  the  roadway  as  it  stood  before  being 
interfered  with  by  the  company.    The  bridge  in 
question,  with  its  fence  walls  and  approaches,  was, 
I  assume,  made  in  oonfbrmity  with  the  regulations 
of  the  statute.    When  completed  with  its  fence 
walls,  it  was  intended  by  the  Legislature  as  a 
substitute  for  the  piece  of  public  road  or  public 
highway  which  the  company  had  appropriated  to 
the  use  of  the  railway.    It  seems  to  me  that  the 
roadway  and  the  fence  walls  are  parts  of  one 
entire  thing,  and  form  together  the   statutable 
bridge  provided  for  the  public  convenience  and 
safety  in  lieu  of  that  which   the  company  had 
token,  and  are  to  be  "at  all  times  thereafter 
maintained  at  the  expense  of  the  company,"  for 
the  use  of  the  public."    In  the  view  which  I  take 
it  is  not  necessary  now  to  consider  in  whom  the 
property  in  the  bridge  and  its  necessary  works 
was  vested  when  completed  and  opened  for  public 
use.     The  determination  of  that  question,  if  it 
was  necessary,  would  involve  the  consideration  of 
some  rather  complicated  statutes ;  but  assuming 
that  the^  Leffislaeure   intended   bv  the  Act  ^ 
8  &  9  Yict.  for  wise  purposes,  ana  for  the  pro- 
tection of  railway  companies,  that  save  as  to  the 
mere  roadway  or  space  between  tiie  fences  the 
dominion  should  belong  to  the  company,  so  as  to 
prevent  any  other  body  or  persons  m>m  inter- 
fering with  the  structure,  it  was  nevertheless  a 
dominion  given  to  or  left  in  them  for  the  benefit 
of  the  pabliOy  and  subject  to  the  obluntioa  of 


maintaining  the  structure  for  the  public  use,  and 
at  their  own  cost.    I  proceed  now  to  consider  the 
question  arising  under  the  subscKiuent  statutes  of 
18  A  19  Yict.  c.  120,  s.  105,  and  25  &  26  Yict. 
c.   102,   s.  77,    and   for   that   purpose   I    shall 
assume  that  the  following  passage  from  the  judg- 
ment of  Brett,   L.J.  is  in  fact  accurate:  "That 
.  which  is  found  to  be  a  new  street  consists  only  of 
the  width  of  the  footway  and  carriage-way.    The 
walls,  which  are  along  the  wholQ  leogrth  of  the 
bridge  on  either  side,  are  no  more  part  of  the  street 
than  houses  would  be  which  bound  the  street. 
They  form  the  street,  but  are  no  part  of  the  street 
They  are  walls  supported  by  brickwork,  or  other 
permanent  work  fixed  into  the  land."    And  I  shall 
further  assume  that  the  walls  of  the  bridge  rest  on 
a  structure  fixed  into  land  belonging  to  the  oom- 
pany,  and  that,  as  such,  the  walls  represent  land 
in  legal  and  technical  phraseolo^,  and  that  the 
ownership  of  both  land  and  walls  is  in  the  company. 
The  question  then  is,  whether  the    company  is 
liable  to  be  rated  in  respect  of  these  fence  walls. 
Every  owner  of  land  bounding  or  abutting  on  the 
street  is  not  necessarily  liable  to  be  rated — I  may 
refer  to  PhMnstead  Board  of  Works  v.  BriUsh  Land 
Oompany  {ubi  mp.),  and  to  other  authorities  which 
have  been  cited — but  only  such  owners  as  come 
within  the  interpretation  clause,  sect.  250  of  the 
first  of  the  two  Acts,  which  declares  "  owner  "  to 
mean  the  person  for  the  time  being  receiving  the 
rack  rent,  or  who  would  receive  the  same  if  let  at 
a  rack  rent    Then  is  this  company  in  respect  of 
these  fence  walls  the  owner  of  land  within  that 
meaning  P     In  my  judgment  they  are  no^  snch 
owners.    The  bridge  is  by  the  statute  dedicated  to 
public  use,  and  its  fence  walls  are  provided  for 
public  protection ;  and  if  the  ownership  and  control 
of  the  walls  is  in  the  company,  it  is  so  for  public 
purposes,   and  subject  to  the  obligation  of  per- 
petual maintenance,  unless  and  until  some  other 
good  and  sufficient  fences  shall  be  provided  by 
the   company  instead  for  the  public  protection. 
The  company  could  not  let  the  walls  at  a  rack 
rent ;  and  if  they  might  use  them  for  any  purpose 
it  must  be  a  use  subordinate  to  the  public  pur- 
poses to  which  the  bridge  as  a  structure  is  in  its 
whole  devoted.    If  the  view  that  I  have  taken  is 
correct,  it  is  unnecessary  to  consider  the  oases 
which  have  been  cited,  or  the  reasons  given  in  the 
Court  of  Appeal  for  the  judgment  now  under  con- 
sideration ;  but  I  desire  to  say  that,  having  heard 
the  judgment  of  Lord  Watson,  I  concur  in  his  cri- 
ticism on  the  authorities  which  he  has  cited,  and 
in  the  final  conclusion  at  which  he  has  arrived. 

Order  anpecHed  from  rwersed;  order  of  the 
QtMer^e  Bench  Divieion  restored;  cause 
remitted. 

Solicitor  for  the  appellants,  0.  A.  Ourwood, 
Solicitor  for  the  respondents,  JB.  EUis. 
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Aug.  2,  3,  7,  and  Nov.  30. 1883. 

(Before  the  Lord  Chancellor  (Selborne),  Lords 
BLACK.BURN,  Watsost,  Brauwell,  and  Fitzgerald.) 

DoBBS  V.  The  Grand  Junction  Waterworks 

COMPANT.  (a) 
ON  APPEAL  PROM  THB  COURT  OP  APPEAL  IN  ENGLAND. 

Waier  rate — Bans  of  assestmeni — Annual  value 

— Rateable  voZim. 

The  expreeeion  "  annual  value  "  of  properly  in  an 
Act  of  Parliament  mustf  prirndfaeiey  he  taken  to 
mean  the  net  annual  value  after  deducting  the 
neceeeary  hurdsne  upon  the  property. 

One  of  the  special  Ada  of  the  respondent  company 
(7  Qeo.  4,  c.  aU.)  provided  that  water  was  to  be 
supplied  at  a  scale  of  rates  graduated  according 
to  the  rents  of  the  houses  supplied,  and  by  sect  27 
the  rates  were  to  be  payable  '*  according  to  the 
actucd  amount  of  the  rent,  where  the  same  can  be 
ascertained,  and  where  the  same  cannot  be  ascer^ 
tained,  according  to  the  actual  amount  or  annual 
value  upon  which  the  €usessment  to  the  poor's 
rate  is  computed.*'  By  a  later  special  Act 
(15  ^  16  Viet,  c.  dvii.,  s.  46)  W'lter  was  to  be 
sumlied  at  thefoUcwing rates,  "where  the  annual 
vcuue  of  the  dwelling' house  shall  not  esMeed  2002. 
ai  a  rate  not  exceeding  4  per  cent,  per  annum  on 
such  value,  and  where  such  annual  value  shall 
exceed  2(X)L,  at  a  rate  not  exceeding  3  per  cent, 
per  annum."  In  the  case  of  a  house  held  for  a 
long  term  of  years  at  a  ground  rent : 

Held  {reversing  the  judgment  of  the  eowrt  below), 
that  whether  the  words  of  the  later  Act  had  or  had 
not  the  same  meaning  as  those  in  the  earlier  Act, 
the  water  rate  should  not  be  calculated  on  the 
gross  annual  value,  but  on  the  rateable  value 
appearing  in  the  assessment  to  the  poor  rate, 

Colvill  V.  Wood  (2  0.  B.  210)  explained. 

This  was  an  appeal  from  a  jnd^ment  of  the  Gonrt 
of  Appeal  (Ijord  Coleridge,  C.J.»  Baggallay  and 
Lindley,  L.JJ.)  reported  in  10  Q.  B.  Dit.  837,  and 
47  L.  T.  Bep.  N.  S.  504;  which  had  reversed  a 
jadgment  of  the  Queen's  Bench  Division  (Field 
and  Bo  wen,  JJ.)  reported  in  9  Q.  B.  Div.  151,  and 
46  L.  T.  Bep.  N.  S.  816,  npon  a  case  stated  by  a 
metropolitan  police  magistrate  in  parsoanoe.of 
the  Act  20  &  21  Vict,  a  43. 

The  case  raised  the  question  as  to  the  basis  on 
which  the  waterworRs  companies  of  the  metropolis 
are  entitled  to  assess  their  rates  npon  the  ocon* 

?ier8  of  houses  within  their  respective  districts, 
he  respondents  claimed  a  right  to  rate  the  appel- 
lant upon  the  "  gross  annual  value  "  of  the  house, 
Ko.  34,We6tbonr no-park,  in  the  parish  of  Padding- 
ton,  of  which  he  was  the  owner  and  occupier,  and 
their  claim  was  resisted  by  the  appellant,  who  con- 
tended that  the  company  were  only  entitled  to  rate 
him  oa  the  amount  of  the  '*  net  annual  value  "  of 
the  property.  The  appellant  was  the  occupier  of 
a  honse.  No.  34,  Westboome-park,  in  the  parish  of 
Paddington,  and  was  possessed  thereof  for  a  term 
of  ninetv-seven  years  from  the  25th  March  1852, 
nnder  a  lease  dated  the  31st  Dec.  1853,  at  a  ground 
rent  of  152.  per  annum,  the  lease  containing, 
among  other  covenants,  a  covenant  by  the  lessee 
to  repair  and  insure.  The  house  was  within  the 
district  which  the  respondents  were  entitled  to 
supply  with  water.  The  respondents  were  incor- 
porated by  Act  of  Parliament,  and  their  rights, 

(a)  Reported  by  0.  S.  Haldbh,  Eaq^  Barilster^tJAw. 
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privil^s,  and  liabilities  are  controlled  by  several 
Acts  of  Parliament,  and  amonir  others  by  the  Act 
7  Geo.  4,  c.  czl.    By  the  27th  section  of  that  Act 
it  is  provided,  among  other  things,  that  the  rate 
to  be  levied  by  the  company  "shall  be  payable 
according  to  the  actual  amount  of  the  rent,  where 
the  same  can  be  ascertained,  and  where  the  same 
cannot  be  ascertained,  according  the  actual  amount 
or  annual  value  upon   which  the  assessmenii  to 
the  poor's  rate  is  compated   in  the  parish  or 
district  where  the  honse  is  situated."    By  the 
46th  section  of  the  Act  15  A  16  Vict.  c.  clvii.,  it 
was  provided  that  the  company  should  be  entitled 
to  levy  a  rate  upon  the  ** annual  value"  of  the 
houses  they  supplied.    By  sect.  4  of  the  Valua- 
tion (Metropolis)  Act  1869  (32  &  33  Yict.  0.  67), 
the   expressions  "gross  valne"   and  "rateable 
value  "  are  thus  defined :  "The  term  'gross  value' 
means  the   annual  rent  which  a  tenant  miffht 
reasonably  be   expected,  taking  one  year   with 
another,  to  pay  for  an  hereditament  if  the  tenant 
undertook  to  pay  all  usual  tenant's  rates   and 
taxes,  and  tithe  commutation  rent  charge,  if  any, 
and  the  landlord  undertook  to  bear  the  cost  of 
the  repairs  and  insurance  and  other  expenses,  if 
any,  necessary  to  maintain  the  hereditament  in  a 
state  to  command  that  rent.    The  term  '  rateable 
value'  means  the  groes  value  after  deducting 
therefrom  the  probable  average  cost  of  repairs, 
insurance,  and  other  expenses  as  aforesaid."    The 
"  gross  value  "  and  the  "  rateable  value "  of  the 
appellant's  premises,  as  appearing  in  the  valua- 
tion list  for  the  time  being  in  force  under  the 
Yaluation  (Metropolis)  Act  1869,  were  1401.  and 
118L  respectively.     The  respondents  claimed  a 
right  to  charge  the  appellant  for  water  supplied 
by  them  for  domestic  purposes  at  the  rate  of  41. 
per  cent,  upon  the  gross  value  of  140Z.,  and  the 
appellant  disputed  such  claim,  contending  that 
the  basis  npon  which  the  charge  was  claimed  to 
be  made  was  erroneous,  and  that  it  should  have 
been  made  on  the  net  annual  value  of  1182.    The 
case  was  referred  to  the  decision  of  a  magistrate  at 
Marylebone  Police-oourt,  who  decided  in  favour 
of  the  company,  but  granted  a  special  ease  for  the 
opinion  of  the  Queen's  Bench  Division  upon  the 

Sneetion  of  law  as  to  whether  he  was  right  in 
eciding  that  sect.  46  of  the  15  &  16  Yiot. 
a  clvii.  was  applicable,  and  that  the  "gross 
value,"  as  interpreted  by  the  Valuation  (Metro- 
polis) Act  1869,  was  the  proper  basis  of  assess- 
ment, or  whether  he  should  have  decided 
that  such  basis  should  be  the  rateable  value 
of  the  premises.  The  special  oase  came  on 
for  argument  in  the  Queen's  Bench  Division  in 
March  1882,  when  the  Court  reversed  the  decision 
of  the  magistrate,  holding  that  the  27th  section 
of  7  Qeo.  4»  a  end.  was  not  repealed,  and  that 
the  rent  of  the  premises  oould  not  be  ascertained, 
and  that,  upon  the  proper  construction  of  the 
section  in  question,  the  rate  should  be  based  npon 
the  rateable  value  of  the  premises.  The  Court  of 
Appeal  reversed  the  juagment  of  the  Queen's 
Bench  Division,  holding  that  the  27th  section  of 
7  Geo.  4,  c.  cad.,  was  not  repealed,  but  that,  upon 
the  proper  construction  of  such  section,  the  rate 
should  be  based  upon  the  gross  value. 

From  this   decision  the  present  appeal  was 
brought. 

Davey,  Q.C.,  Webster,  Q.O.1  Sutton,  and  Foley, 
appeared  for  the  appellant. 
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The  SoUcilor-Qeneral  (Sir  F.  Hersohell,  Q.O.), 
Finlay,  Q.G.,  and  J,  Clerk  for  the  respondentB. 

At  the  conclasion  of  the  arfj^aments  their  Lord- 
shipR  took  time  to  consider  their  judgment. 

Nov.  30. — Their  Lordships  gave  jodgment  as 
follows: 

Lord  Bramwell. — My  Lords :  I  think  this  case 
may  be  dealt  with  as  governed  by  the  15  &  16 
Vict.  o.  dvii.,  s.  46.    For  either  that  is  the  same 
in  e£Fect  as  the  7  Geo.  4,  c.  cxl.,  s.  27  (which  I  do 
not  think),  or  it  is  di£Ferent.    If  the  former,  the 
meaning  of  the  two  being  the  same,  either  may  be 
considered ;  if  the  latter,  then  the  provisions  of 
the  later  Act  put  an  end  to  the  operation  of  those 
of  the  former.    In  either  case  it  may  be  disre- 
garded.   An  Act  which  says  the  law  in  future  shall 
be  different   from  what   it  was,  mav  not,  strictly 
Bpeaking,|be  said  to  repeal  it,  bnt  it  abrogates  it  tor 
the  future.  The  question  then  is,  what  is  the  mean- 
ina:  of  "  annual  value "  in  sect.  46  of  the  15  &  16 
Yict.  c  clvii.  P    Now,  without  undertaking  an  all- 
sufficient  definition,  it  seems  to  me  that  we  may 
safely  adopt  that  in  the  6  &7  Will.  4,  c.  96,  viz. : 
"  the  rent  at  which  they  would  let  free  of  all  usual 
tenant's  rates  and  taxes,  and  deducting  therefrom 
the  probable  average  annual  cost  of  the  repairs, 
insurance,  and  other  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent." 
This  is  their  value.    If  a  rent  exceeding  this  cost 
could  not  be  got,  they  would  be  valueless.    It  is 
as    impossible    to    say    that    the  annual    rent 
without   such   deduction  is    the   annual    value, 
as    it   is    to    say,    that    the     dailv    hire    of    a 
horse  is  its  daily  value  without  deduction  for  its 
keep,  etc.     This  is  the  value,  the  net,  the  only 
value.    The  Solicitor- General  said  that  this  was 
to  interpolate  the  word  *'  net. "     That  is  not  so. 
Value  means  net  value  ;    net  value  means  value. 
He  did  propose  to  interpolate  a  word,  *'  gross. " 
Now  gross  value  is  different  from  vi^ue.    It  is 
thougn  a  convenient,  an  inaccurate   expression, 
like    ^  gross  profits. "      The  difference  between 
what  a  thing  costs  and  the  larger  sum  it  sells  for 
is   not  profit,  if    the    buying   and    selling   are 
attended  with  expense  to  the  trader.    Value  is 
net  value,    and  mvolves  those  reductions  from 
rent  which  the  appellant  claims.    I  am  confirmed 
in    this   by    the   provision    in    the    15    A  16 
Yict.,    which   makes    the  owner  liable  for  the 
water  rate   of  small  tenements.     What  is    the 
value  of  them  to  him  P     What  he  gets  minus 
what  it  costs  him  to  get  it.     But  the  value  can- 
not be  greater  in    the   hands    of   the  tenant. 
Hamilton  v.  Bass    (12  G.  B.    631)    is  really  in 
point.    Property  was  let  at  a  gross  yearly  rent 
of  752. 15s,  with  an  agreement  that  the  landlord 
should  pay  all  rates  and  taxes.     Deducting  them 
and  11.  6s.  for  expenses  of  collection  and  41.  for 
repairs,  the  net  rent  was  reduced   below   602.', 
and    it    was    held    that    this  did    not  qualify 
thirty  40«. -freeholders ;    the    statute    8   Hen.  6 
o.  7,  giving  the  right  of  voting  to  those  who  have 
"  free  land  or  tenement  of  the  value  of  40s.  by  the 
year  at  the  least,  above  all  charares.'     Maule,  J. 
said,  "If  a  man  has  a  piece  of  land  by  means  of 
which  he  can  enable  himself  iu  expend  40«.  a  year 
by  laying  out  bs.  upon  it — can  that  be  said  to  be 
'  of  the  value  of  40s.  a  year  P*'     Judgment  was 
g^ven  against  the  vote  on  this  reasoning.     In 
.  OolviU  V.  Wood  (2  G.  B.  210)  it  was,  indeed,  held 
that  the  fair  annual  rent  of  premises  is  the  proper 


*» 


criterion  of  their  clear  yearly  value  within  the 
statute  2  Will.  4,  c.  45,  s.  27,  without  making  any 
deductions  for  landlord's  repairs.  Bat  that  case 
was  expressly  decided  on  the  ground  that  the  vote 
was  given  to  the  occupier,  and  that  it  war  **  obvioos 
the  Legislature  could  never  have  intended  that 
the  right  of  a  tenant  to  vote  should  depend  on 
calculations  so  nice,  artificial,  and  difficult  of 
application  "  as  what  the  value  was  to  the  tenant, 
that  depending  *'  on  the  use  to  which  he  puts  it/' 
and  other  matters. 

The  LoED  Ohancblloe  (Selborne). — My  Lords : 
I  agree,  as  I  believe  all  your  Lordships  agree,  in 
the  result  and  generally  in  the  reasoning  of  the 
opinion  which  has  just  been  delivered.  I  should 
like  to  add  a  few  words,  because  I  confRSS  that 
there  is  a  single  point,  which  is  not  material  to  the 
result,  upon  which  I  am  not  sure  that  my  opinion 
is  quite  the  same  as  that  of  Lord  Bramwell.  My 
noble  and  learned  friend,  as  I  understoo  1,  expressed 
an  opinion  that  the  meaning  of  the  words  *'  annaal 
value  "  may  be,  if  it  is  not,  different  in  the  two 
Acts,  namely,  7  Geo.  4,  a  cxL  and  15  dk  16  Yict. 
c.  clvii.  He  gives  reasons  in  which  I  concnr.  for 
thinkiog  that  if  that  be  so,  or  whether  it  be  so  or 
not,  it  makes  no  difference  in  the  result.  I  confess 
that  I  am  not  inclined  myself  to  differ  from  the 
two  courts  below  upon  that  particnlar  point.  They 
thought  that  nothing  was  really  altered  by  the  later 
Act  except  the  steps  ot  the  scale,  if  I  may  so  name 
them,  but  that  the  words  *'  annual  value  "  in  the 
later  Act  had  the  same  meaning  with  those  in  the 
earlier  Act,  and  made  it  competent,  if  it  were 
necessary  oi-  useful,  to  refer  to  the  earlier  Act  for 
the  elucidation  of  that  meaning.  1  confess  that 
that  having  been  the  opinion,  as  I  read  it,  of  all 
the  judges  in  both  courts  below,  I  am  not  pre- 
pared to  dissent  from  them.  The  words  in  the 
original  Act  are  "the  actual  amount  or  annual 
value,"  and  then  it  refers  to  the  computatiqn  of 
the  assessment  to  the  poor  rate.  The  words  in 
the  later  Act  are  *'  the  annual  value"  throughont, 
it  being  expressly  declared  that  the  earlier  Act  is 
not  to  be  "repealed,  altered,  interpreted,  or  in 
any  manner  affected  "  by  the  later  Act  except  as 
expressly  follows  from  it.  I  cannot  but  think  that 
reading  the  earlier  Act  with  the  later,  the  words 
*'  the  annual  value  "  upon  those  Acts  alone  ought 
to  be  taken  to  mean  the  same  thing  in  the  second 
Act  as  they  mean  in  the  first.  That  might  be 
unimportant  if  I  agreed  (as  I  do  not  agree)  with 
the  interpretation  which  is  placed  upon  the  words 
in  the  first  Act  by  the  Gourt  of  Appeal;  bnt  I 
confess  that  the  words  of  the  first  Act  only  appear 
to  me  to  make  that  which  I  should  have  thought 
reasonably  clear  without  them,  more  expressly 
clear,  namely,  the  words  "  the  actual  amount  or 
annual  value  upon  which  the  assessment  to  the 
poor's  rate  is  computed  in  the  parish  or  district 
where  the  house  is  situated."  Now,  that  does  not 
appear  to  me  to  relate  to  the  computation  in  any 
particular  year,  but  it  is  as  from  time  to  time 
computed ;  and  whether  you  look  to  the  principle 
of  valuation  npon  which  the  computation  of  the 
assessment  to  the  poor  rate  proceeds  in  the  seventh 
year  of  King  George  lY.,  or  to  that  which,  in  order 
to  cut  off  all  opportunity  for  abuse,  was  expressly 
declared  by  the  Poor  Bate  Valuation  Act  of  the  6&  7 
Will.  4,  some  years  afterwards,  it  appears  to  be  per- 
fectly clear  that  the  mode  of  valuing  for  the  purpose 
of  computing  the  assessment  to  the  poor  rato  was 
first  to  ascertain  what  ia  called  the  gross  value, 
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then  to  make  tbe  deductions  necessary  in  order 
to  arrive  at  the  real  valae,  and  the  valae  having 
been  so  ascertained,  the  compatationof  the  assess- 
ment to  the  poor  rate  was  practically  the  same 
whether  it  did  or  did  not  proceed  to  cat  off  eqaally 
all  ronnd  a  certain  part  of  the  valae  ascertained 
with  reference  to  the  real  facts  of  the  case.  That 
appears  to  affect  the  assessment  merely,  bat  not 
the  principle  of  yalaation  or  the  principle  of  oom- 
patation.  I  agree  with  Lord  Coleridge,  C.J.,  that 
the  Ace  did  not  refer  to  the  assessment  itself,  bat 
referred  to  the  valae  apon  which  the  assessment 
was  compated.  Bat  the  valae  upon  which  the 
assessment  was  compated  was  in  principle  and 
properly  the  net  valae  and  not  the  gros^  valae ; 
and  it  is  expressly  so  declared  to  be,  for  the 
purposes  of  the  poor  rate,  by  the  later  Act  of  the 
6  ft  7  Wilt.  4.  I  thought  it  desirable  to  say  as 
moch  as  I  have  now  said,  because,  assuming  the 
second  Act  as  far  as  the  use  of  the  words  **  annual 
valae"  is  concerned,  not  to  use  them  in  a  different 
sense  from  the  first,  I  think  that  the  light  which 
the  former  Act  throws  upon  the  latter  is  not 
against  but  will  favour  the  conclusion  at  which 
your  Lordships  have  arrived.  I  entirely  agree 
with  Lord  Bramwell  that,  as  we  havo  to  deal  with 
the  word  "  value,"  we  mast  take  that  word  in  its 
natural  sense,  unless  there  is  something  in  the 
Act  that  points  to  an  artificial  or  arbitrary  sense, 
which  I  do  not  discover.  Therefore,  I  under- 
stand my  noble  and  learned  friend  to  move 
that  the  judgment  under  appeal  be  reversed 
and  that  the  order  of  the  Queen's  Bench  Division 
be  aflSrmed. 

Lord  Blackbubk  :  My  Lords,  I  entirely  agree 
with  the  result  which  has  been  arrived  at  by 
your  Lordships,  namely,  that  the  order  of  the 
tSoort  of  Appeal  should  be  reversed  and  the  order 
of  the  Queen's  Bench  Division  affirmed;  and  I 
rather  think  that  in  substance  there  is  no  great 
difference  in  the  way  in  which  one  comes  to  that 
result.  I  quite  agree  with  Lord  Bramwell  iu 
what  be  says,  that  when  the  second  Act  was 
passed  recitin^^  the  first  and  saying  that  it  was 
not  repealing  it,  if  it  enacted  a  rule  that  was 
contrary  to  it,  it  bad  really  the  effect  of  repealing 
it,  and  it  was  the  same  thing  as  if  it  had  been  re- 
pealed. I  quite  agree  also  with  what  the  Lord 
Chancellor  has  said,  namely,  that  if  the  former 
Act  had  the  same  meaning  as  the  second  one  has, 
which  of  coarse  involves  the  question  whether 
the  Court  of  Appeal  are  right  in  the  construction 
whiofa  they  put  upon  it,  it  would  be  a  great 
additional  reason  for  saying,  **  We  hold  this  con- 
stmction  of  the  Act."  Buc  the  real  point  upon 
which  it  seems  to  me  that  the  whole  thing 
ultimately  turns  is  this,  are  the  words  **  annual 
value/'  as  used  in  this  Aot,  primd  facie  to  mean 
the  real  annual  value  expressed  and  explained  in 
the  Parochial  Assessment  Act,  that  is  to  say  the 
value  after  deducting  the  necessary  burdens  upon 
it,  or  not  P  After  considering  the  case,  and  con- 
sidering what  has  been  said  and  the  cases  which 
have  been  cited,  I  cannot  bring  myself  to  doubt 
that  that  is  the  ordinary  and  proper  meaning  of 
the  word  "valae"  when  it  is  used,  unless  there 
be  something  to  show  that  the  Legislature  intended 
it  in  a  different  sense,  which  of  course  there 
might  be.  And  the  one  point  upon  which  I  was 
rather  desirous  of  saying  a  word  is  this,  that 
I  do  not  think  it  is  to  be  understood  (and 
I  myself  do  not  so  understand),  that 
Kaq.  Cab.--Vol.  XITT. 


the  case  of  OolviU  v.  Wood,  which  has  been 
referred  to,  in  which  it  was  decided  that  in 
the  Reform  Act  the  words  "  annual  value  "  were  to 
be  understood  not  in  this  way  but  as  meaning 
the  rent,  is  in  fact  overruled — I  do  not  think  that 
it  is — I  do  not  inquire  at  present  whether  the 
reasoning  there  is  to  my  mind  quite  satisfactory 
or  is  not — I  do  not  care  how  that  is — but  as 
regards  the  Beform  Act,  after  the  thirty  years 
that  it  has  been  acted  upon,  I  should  not  hesitate 
in  saying  that  it  is  too  late  to  cast  any  doubt 
upon  it.  But  the  question  is  whether  or  not  that 
is  the  general  rule.  Now,  I  quite  agree  with 
what  has  been  said  by  Lord  Bramwell  as  to  the 
circumstances  of  that  Act,  and  as  to  giving  the 
franchise  to  a  person,  that  that  might  apply  to 
cut  down  or  alter  the  words  used  there  as 
meaning  something  different,  and  something  less 
than  they  would  have  meant  generally  if  they 
had  been  used  in  another  way.  But  if  that  case 
is  to  be  considered  as  saying  that  in  all  oases  the 
valae  is  to  mean  what  was  contended  for  by  the 
Waterworks  Company  here,  namely,  the  rental 
without  regard  to  the  deductions  from  it  in 
order  to  make  it  the  real  value,  I  cannot  agree 
with  it.  I  think  that  the  general  meaning  of 
these  words,  unless  there  be  something  to  alter 
it,  is  that  which  is  put  upon  them  by  your 
Lordships,  and  consequently  that  the  decision  of 
the  Queen's  Bench  Division  was  the  right  one, 
and  that  the  decision  of  the  Court  of  Appeal 
was  founded  upon  a  mistake  and  ought  to  be 
reversed. 

Lord  Watsoh. — My  Lords :  I  concur.  I  tapree 
with  the  process  of  reasoning  by  which  Lord 
Bramwell  has  shown  that  in  his  opinion  the 
words  **  annual  value  "  occurring  in  the  statutes 
which  we  have  to  construe  signify  annual  net 
value,  which  I  should  take  to  be  the  primary 
meaning  of  the  words.  I  do  not  understand  that 
the  juogment  of  this  House  or  the  opinion  of 
my  noble  and  learned  friend  goes  beyond  that, 
or  decides  that  in  every  statute,  no  matter  what 
is  the  context,  these  words  are  to  be  read  as 
meaning  net  value. 

Lord  Bramwell. — My  Lords:  I  wish  to  state 
that  Lord  IHtzgerald  is  unable  to  attend  to-dby 
but  has  sent  to  me  to  say  that  he  concurs  in 
the  reasons  which  I  have  suggested  to  your 
Lordships  for  this  judgment. 

Order  of  the  Court  of  Appeal  reversed.  Order 
of  the  Queen*8  Bench  JHviiion  restored. 
The  respondents  to  pay  the  costs  of  the 
appeal  in  the  Court  of  Appeal,  and  of  the 
appeal  in  this  House, 

Solicitors  for  the  appellant,  EoUingsworth,  Tyer* 
man,  and  Andrewes. 
Solicitors  for  the  respondent,  Bireham  and  Co. 
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COURT    OF    APPEAL. 


May  29  and  80, 1888. 

(Before  Bbbtt,  M.B.,  Lindlet  and  Fby,  L.JJ.) 

Feabsall  V,  Ths  Bbibblbt  Hill  Local  Boabd.  (a) 

APPEAL  PBOH  THE  QUEEN'S  BENCH  DIVISION. 

Compensation — Settlement  hy  arbitration — AeHon 
on  awardr^Bight  to  have  amount  aeeeesed  before 
qutesiion  of  liahility  ie  determined  —  Publio 
HeaUh  Aet  1875  (38  ^  39  Vict,  c  66),  §.  808. 

By  sect.  808  of  the  Puhlie  HeaUh  Act  1876  com- 
pensation is  to  be  made  by  the  local  authority  to 
any  person  who  sustains  damage  by  reason  of  the 
exercise  of  the  powers  of  the  Act ;  **and  any  die* 
puie  as  to  the  fad  of  damage  or  amount  of  com* 
pensaiion  shall  be  settled  by  arbitration"  trc. 

Plaintiff  made  a  claim  against  defendants,  the  local 
authority,  in  respect  of  damage  sustained  by  their 
raising  the  UdcI  of  a  street,  and  an  arbitrator 
was  appointed  under  the  Act.  Defendants  con- 
tended that  the  amount  of  compensation  could  not 
he  seilled  until  after  the  question  of  their  liahility 
had  been  determined,  and  attended  the  reference 
under  protest. 

The  arbitrator  awarded  compensation  and  costs  to 
plaintiff. 

In  an  action  to  recover  thean^ount  of  compensation 
so  awarded  and  the  taxed  costs  of  the  reference  : 

Beld  (reversing  the  judgment  of  Bowen,  L.J.),  that 
the  decision  of  the  question  of  liability  was  not 
a  condition  precedent  to  the  right  to  have  the 
amount  of  compensation  assessed  by  arbitrattion, 
and  therefore,  as  on  the  facts  proved  at  the  trial  it 
was  shown  that  defendants  were  acting  in  exercise 
of  the  powers  of  the  Act,  plaintiff  was  entitled  to 
recover  the  amount  of  compensation  awarded  by 
the  arbitrator  and  the  costs  of  the  reference. 

The  plaintiff  in  this  case  was  possessed  of  a  house 
and  premises  in  High-street,  Brierley  Hill,  within 
the  urban  sanitary  district  of  the  defendants,  who 
where  the  Urban  Sanitary  Authority  of  Brierley 
Hill.  The  defendants  in  the  course  of  certain 
paving  operations  raised  the  soil  of  the  street 
three  feet  in  front  of  the  plaintiff's  premises, 
and  otherwise  altered  the  street.  The  plaintiff 
alleged  that  he  had  sustained  damage  by  reason  of 
the  defendants'  operations,  and  made  a  claim  for 
compensation,  and  appointed  an  arbitrator  to 
determine  the  amount  of  compensation,  and  gave 
notice  of  such  aopointment  to  the  defendants. 
The  defendants  did  not  within  fourteen  days  appoint 
an  arbitrator,  and  the  arbitrator  appointed  by  the 
plaintiff  took  upon  himself  the  reference  as  sole 
arbitrator.  The  defendants  appeared  at  the 
reference  under  protest.  The  arbitrator  awarded 
a  sum  of  2342.  lOs.  Sd,  to  the  plaintiff  as  compen- 
sation, and  also  directed  the  defendants  to  pay  the 
plaintiff's  costs,  which  were  taxed  at  162L  Os.  3d. 

The  action  was  brought  on  the  award  to  recover 
the  compensation  and  costs,  amounting  together 
to  3862.  lOir.  lid. 

The  defendants  based  their  defence  to  the 
plaintifi's  claim  on  three  grounds:  first,  that  the 
alterations  complained  of  were  not  alterations 
effected  by  them   under   the  powers    conferred 

(a)  Beported  by  P.  B.  Hutchins,  Esq.,  Barriater-nt-Law. 


upon  them  by  the  Publio  Health  Act  1875 
(38  &  39  Yict.  c.  66),  but  were  nothing  more 
than  a  restoration  to  its  former  leyel  of  an 
ancient  highway,  which  they  were  legally  justified 
in  effeotiog  under  their  powers  as  surveyors  of 
highways ;  secondly,  that  the  award  was  invalid  on 
the  ground  that  there  was  a  dispute  as  to  the 
legal  liability  of  the  defendants,  and  the  question 
of  liability  had  not  been  decided  at  the  time  of  the 
arbitration  ;  and  thirdly,  that  the  plaintiff's  notice 
of  claim  was  insufficient  because  it  did  not  specify 
any  amount. 

The  case  came  on  for  trial  at  the  summer  assiaes 
in  1882  at  Gloucester  before  Bowen,  L.J.  without 
a  jury,  and  was  reserved  for  further  consideration. 

On  the  6th  Deo.  1882  the  Lord  Justice 
delivered  judgment.  As  to  the  first  ground  of 
defence,  he  found  as  a  fact  on  the  evidence  before 
him  that  what  bad  been  done  was  not  the  restora- 
tion of  the  old  road,  but  an  act  done  by  the  defen* 
dants  under  the  Public  Health  Act,  and  therefore 
decided  that  point  in  favour  of  the  plaintiff.  As 
to  the  second  ground  of  defence,  he  held  that  the 
arbitration  was  premature,  as  the  questioa  of 
liability  was  in  dispute  and  undecided  when  the 
award  was  made,  and  gave  judgment  for  the  defen- 
dants on  this  gn^und.  It  therefore  became 
unnecessary  to  consider  the  question  as  to  the 
sufficiency  of  the  claim,  which  accordingly  was  not 
decided. 

The  plaintiff  anpealed. 

By  the  Publio  Health  Act  1876  (38  &  99  Yiot.  c 

66),  s.  308  : 

Where  any  person  BiiBtains  any  damage  by  reason  ol 
the  exeToise  ox  any  of  the  powers  of  this  Aot,  in  relation 
to  any  matter  as  to  which  he  is  not  himself  in  defianlt, 
fall  oompensation  shall  be  made  to  sach  person  by  the 
local  aathority  exercising  such  powers ;  and  any  disjpte 
as  to  the  fact  of  dama^,  or  amount  of  compensation, 
shall  be  settled  by  arbitration,  in  manner  prorided  hy 
this  Act,  or,  if  the  compensation  claimed  does  not  exceed 
the  sam  of  twenty  poimds,  the  same  may,  at  the  option 
of  either  party,  be  ascertained  by,  and  recovered  hefoce, 
a  oonrt  of  smnmary  jnriadiction. 

The  power  to  pave  streets,  and  alter  the  levels, 
is  contained  in  sect.  149,  and  the  provisions  as  to 
arbitration  in  sects.  179, 180. 

The  appeal  was  argued  by  Bosanqmt,  Q.G.  {H. 
Matthews,  Q.O.  with  him)  for  the  plaintiff ;  and  by 
Jelf,  Q..C.  and  Anstie,  Q.G.  {Kettle  with  them)  for 
the  deifendants.  The  arguments  are  sufficiently 
referred  to  in  the  judgments.  The  following 
authorities  were  cited : 

Beg.  V.  The  Metropolitan  Commissioners  qf  Sewers, 

IE.  ft  B.  694:  22  L.  J.  234,  Q.  B. ; 
Beg.  T.  The  BvarsUm  Local  Board  of  Health,  1  £.  & 

K.  1077 :  29  L.  J.  242,  Q.  B. ; 
Be  Bare  Valley  BMvjay  Company,  20  L.  T.  Bep. 

N.  S.  717 ;  L.  Bep.  40h.  564 ; 
Sutton  Harbour  Commissioners  y.  HUehins,  21  L.  J. 

73,  Ch. ; 
Burgess  t.  The  Northujich  Local  Board,  87  L.  T.  Bep. 

N.  S.  355:  and  the  same  case  at  a  later  staoe  of 

the  proceedings,  44  L.  T.  Bep.  N.  S.  154  ;  6  Q.  B. 

Diy.  264  * 
Beg.  Y.  Ths  WaUasey  Local  Board,  21 L.  T.  Bep.  N.  S. 

90;  L.  Bep.  4  Q.  B.  351 ; 
Bradley  y.  The  Southampton  Local  Board  ofHedUk 

4  E.  ft  B.  1014; 
The  Bradford  Local  Board  of  Health  v.  Hopioood,  € 

W.  B.  818. 

BfiSTT,  M.B.— I  decide  with  some  hesitation^ 
because  I  have  the  misfortune  to  differ  from  the 
view  which  has  been  taken  by  Bowen,  L.J.,  bat  I 
have  come  to  the  conclusion  that  this  appeal  ought 
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to  be  allowed,  and  thafe  the  plaintiff  is  entitled  to 
reoover  the  amount  fonnd  to  be  dae  to  him  by 
the  award.  Bowen,  L.J.  decided  that  the  aofcion 
oonld  not  be  maintained  solely  on  the  ground 
that  the  question  of  liability  had  not  been  deter- 
mined before  the  amount  was  determined  by 
arbitration ;  that  is,  that  it  was  a  condition  prece- 
dent to  the  jurisdiction  of  the  arbitrator  to  award 
the  amount  that  the  question  of  liability  should 

Keviously  have  been  determined.     It  is  said  on 
half  01    the    respondents  that  if  there  is  a 
dispute  the  right  must  be  decided  before  there 
is  any  arbitration,   or    else  there   must  be  no 
dispute.     Bowen,  L.J.    did  not    decide,  and  it 
was  not  argued,  that  the  jurisdiction  of  the  arbi- 
trator only  arises  where  there  is  no  dispute ;  he 
decided  that  where  there  is  a  dispute  the  right 
must  be  first  determined,  and  the  question  now  is 
whether  we  agree  with  his  decision.    The  learned 
Lord  Justice  did  not  decide  on  the  words  of  the 
Act  in  their  ordinary  and  grammatical  sense,  but 
he  gave  the  Act  a  particular  construction  on  the 
ground  that  it  seemed  to  him  after  consideration 
that  it  would  give  rise  to  an  obvious  and  insur- 
mountable inconvenience  to  construe  the  Act  in 
any  other  way,  and  he  therefore  either  interpolated 
words  by  implication,  or  else  gave  a  particular 
meaning  to  the  words  of  the  Act  different  from 
that  which  they  would  naturally  bear.    The  argu- 
ment before  us  did  not  torn  vexy  much  on  the 
words  of  the  section,  for  the  learned  counsel  for 
the  respondents  rather  avoided  them,  and  argued 
more  on  the  ground  of  the  inconvenience  which 
it   was    contended  would  arise  if  the  ordinary 
meaning  of  the  words  were  adopted.    It  is  said 
that  the  Act  now  before  us  is  dtSerent  from  the 
Lands  Glauses  Ocnsolidation  Act  1845  (8  &  9  Yict. 
0. 18),  and  no  doubt  the  two  statutes  are  different 
from  one  another  in  some  respects ;  but  a  con- 
struction   has  been  put  on  the  Luids  Glauses 
Consolidation  Act  which  cannot  now  be  denied 
to    be    right,    and     this    construction    is    the 
same  as  that  which  the  appellant  seeks  to  put 
on  the  Act  now  before  us.    It  is  sud  that  the 
effect  of  adopting  this  construction  would  be  to 
produce  inconvenience;  but,  if  that  is  so,  the  same 
moonvenience  would  equally  arise  in  cases  under 
the  Lands  Glauses  Gonsolidation  Act.    It  is  said 
that,  if  the  parties  go  to  arbitration  before  they 
bave  settled  the  question  of  liability,  this  would 
sive  rise  to  expense  which  might  be  thrown  away, 
Moause  the  inquiry  before  the  arbitrator  would 
prove  futile  if  it  should  afterwards  be  decided 
that  no  liability  existed ;  but  that  would  be  so  in 
cases  under  the  Lands  Glauses  Gonsolidation  Act. 
If  the  parties  ^o  to  arbitration  on  an  erroneous 
daim,  the  claimant   will   be  defeated,  because 
when  an  action  is  brought  on  the  award  he  will 
httl  to  prove  his  right,  and  therefore  will  not 
obtain  judgment,  and  if  a  right  is  proved  which 
is  obviously  different  from  that  on  which  the 
sward  is  oased,  the   claim   must   fail.     If  we 
oonstme  the  section  to  the  effect  that  the  question 
of  liability  must  be  tried  before  the  question  of 
amount  the  same  difficulty  arises,  for  the  trial  of 
the  question   of  right  may  require  a  long  and 
expensive  investigation,  which  may  turn  out  to 
be  futile  in  the  event  of  the  arbitrator  finding 
that  nothing  is  due,  whUe  the  question  of  amount 
nay  be  simple  and  easy.     In  whichever  way, 
therefore,  the  statute  is  construed  there  must  be 
wpaiate  inquiries,  and  the  inoonvenienoe  is  equal 


in  both  cases.  Therefore,  the  argument  of  incon- 
venience does  not  enable  us  to  construe  the  Act 
of  Parliament  otherwise  than  according  to  the 
ordinary  meaning  of  the  words.  The  effect  of 
doing  so  would  be  to  alter  the  construction  which 
has  been  placed  upon  the  Lands  Glauses  Gon- 
solidation Act,  and  the  inconvenience  would  be 
the  same  either  way.  I  think,  therefore,  that  the 
construction  should  be  adopted  which  gives 
their  ordinary  moaning  to  the  words  of  the 
statute.  Then  as  to  the  decisions.  The  case  of 
U^g,  V.  The  Metropolitan  Oommisaionera  of  Sewers 
(1  E.  &  B.  694)  turned  on  a  statute,  which  is  to 
my  mind  substantially  the  same  as  that  now 
before  us.  It  is  said  that  we  should  have  to  over- 
rule that  decision  if  we  were  to  allow  the  appeal 
in  the  present  case.  It  is  said  that  the  result  in 
that  case  was  arrived  at  on  the  construction  of 
11  &  12  Yict.  c.  112,  because  it  is  in  different 
terms  from  the  Lands  Glauses  Gonsolidation  Act. 
I  cannot  understand  Mr.  Anstie's  argament  on 
that  point.  He  suggested  a  difference  between 
two  statutes,  which  give  a  right  and  a  remedy, 
depending  on  whether  the  right  is  given  ^7 
express  words  or  by  necessary  implication  from 
the  mode  in  which  the  statute  is  worded.  I  think 
that  if  the  right  is  given  by  necessary  implication 
that  is  the  same  as  if  it  were  given  by  express 
words  written  in  the  statute.  But  I  do  not  think 
Beg»  V.  The  Metropolitan  Oommiaeionere  of  Sewers 
is  inconsistent  with  our  decision  in  the  present 
case.  I  agree  that  we  must  consider  the  case  with 
regard  to  previous  decisions,  and  if  the  case  before 
us  turns  on  the  same  point  as  the  previous  deci- 
sions, we  must  be  guided  by  the  reasons  there 
given.  But  in  Beg.  v.  The  Metropolitan  Oommia' 
aionera  of  Seuera  the  ground  and  reason  of  the 
decision  was  that  the  arbitrator  had  determined 
the  question  of  liability,  and  not  only  the  question 
of  the  amount  of  compensation ;  I  cannot  see  that 
we  are  called  upon  to  interfere  with  that  judg- 
ment. I  have  no  doubt  that  in  that  case  the 
award  was  bad  on  the  ground  on  which  it  was 
contested,  and  on  which  the  Gourt  of  Queen's 
Bench  would  not  act  upon  it.  Also  in  the  case  of 
Bradley  v.  The  Southampton  Local  Board  (4 
E.  &  B.  at  pages  1017, 1019)  Lord  Gampbell  said 
that  the  ground  of  the  decision  in  Beg.  v.  The 
Metropolitan  Oommiaaionera  of  Sewera  was  that 
the  award  was  bad,  because  the  arbitrator  had 
taken  upon  himself  to  determine  the  question  of 
liability.  It  seems  to  me  that  the  case  of  Beg.  v. 
The  Bwralem  Local  Board  of  Health  (I  E.  &  E. 
1077)  does  not  raise  the  question.  I  will  not  go 
through  all  the  cases,  for  it  is  admitted  that  the 
point  has  never  been  decided,  and  therefore  we 
are  not  bound  by  authority.  Then,  if  the  argu- 
ment based  on  inconvenience  is  gone,  what  is  left 
but  the  words  of  the  statute  P  If  we  decide  this 
case — as  I  think  we  must — in  the  same  way  as 
the  cases  under  the  Lands  Glanses  Gonsolidation 
Act  have  been  decided,  we  so  decide  not  because 
this  statute  is  exactly  like  the  Lands  Glauses  Gon- 
solidation Act,  or  because  we  construe  it  by  the 
Lands  Glauses  Gonsolidation  Act,  but  because 
this  statute  leads  to  the  same  result  as  the  Lands 
Glauses  Gonsolidation  Act.  We  decide  not  on  the 
Lands  Glauses  Gonsolidation  Act  and  the  decisions 
which  have  been  given  on  it,  but  on  the  words  of 
the  Act  on  which  the  question  in  the  present 
case  arises.  I  decide  that  the  words  of  the 
Act  must  be  read  according  to  their  ordinary 
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grammatical  meacing,  and  we  oannob  add  to  or 
alter  them.  The  qaestion  is  whether,  on  the  words 
of  the  statute,  thnre  is  anything  to  show  that  an 
inqairy  oan  only  be  held  as  to  the  amount  of 
oomponsation,  either  where  there  is  no  dispute  as 
to  liability,  or  else,  if  there  is  a  dispute,  after  it 
has  been  settled ;  that  is,  whether  it  is  a  condition 
precedent  to  the  holding  of  the  inouiry  that  the 
dispute  shall  have  been  settled.  The  words  of 
sect.  808  are»  "any  dispute  as  to  the  fact  of 
damage  or  amount  of  compensation  shall  be  settled 
by  arbitration  in  manner  provided  by  this  Act." 
There  is  no  limitation  contained  in  those  words, 
and  no  statement  as  to  time;  nothing  need  take 
place  before  the  arbitration  except  the  dispute.  I 
am  therefore  of  opinion  that  the  determination  of 
one  question  is  not  a  condition  precedent  to  the 
determination  of  the  other,  and  therefore  the 
arbitration  as  to  the  amount  of  compensation  can 
be  held  before  the  question  of  liability  is  settled. 
For  these  reasons  I  cannot  agree  with  the  judg- 
ment of  Bowen,  L. J.,  and  I  think  that  the  fact 
that  the  amount  has  been  determined  before  the 
liability  is  no  bar  to  the  right  to  recoyer,  and 
therefore  the  action  can  be  maintained.  In  the 
action  there  can  be  no  difficulty  in  determining 
the  question  of  liability.  As  to  the  objection 
taken  to  the  claim  that  no  specific  amount  is 
mentioned,  I  think  there  is  nothing  in  it.  I  think 
the  procedure  on  all  the  statutes  is  uniform. 
There  may  be  the  altemative  forms  of  procedure* 
but  on  all  the  statutes  it  is  alike. 

LiNOLET,  L.J. — I  am  also  of  opinion  that  the 
plaintiff  is  entitled  to  recover.  The  question  is 
whether  the  award  is  binding  on  the  defendants. 
The  real  substantial  question  as  to  whether  the 
local  board  could  justify  what  they  did  as  sur- 
veyors was  decided  on  further  consideration  after 
the  trial.  The  question  argued  before  us  was, 
whether  it  was  incumbent  on  the  plaintiff,  before 
proceeding  to  obtain  an  award  as  to  the  amount 
of  compensation,  to  take  proceedings  to  get  the 
question  of  the  defendants'  liability  determined. 
This  must  depend  on  the  words  of  the  Act. 
There  is  nothing  said  in  sect.  308  about  the  order 
in  which  the  proceedings  are  to  be  taken.  The 
section  does  not  say  when  the  compensation  is  to 
be  assessed,  or  that  the  question  of  liability  must 
be  determined  first.  Why  then  should  we  say 
more  than  the  Act  says  P  Why  should  we  say 
that  it  is  a  condition  precedent  that  the  person 
daimine  compensation  should  have  the  Question 
of  liability  settled  before  the  amount  of  compensa- 
tion can  be  assessed  P  I  do  not  see  how.  under  the 
lan^age  of  the  Act,  we  can  impose  any  such  obli- 
gation. I  cannot  see  what  the  plaintiff  has  done 
wrong,  or  what  he  has  omitted  that  he  ought  to 
have  done.  We  must  look  at  the  literal  language 
of  the  Act,  which  in  my  opinion  ought  to  oondude 
the  case.  But  it  is  said  that  the  decisions  on  the 
Sewers  Act  (11  &  12  Yiot.  c.  112)  and  on  the  old 
Public  Health  Act  (11  A  12  Vict.  c.  63)  are  autho- 
rities the  other  way.  Mr.  Jelf  and  Mr.  Austie 
referred  to  the  cases  of  Beg.  v.  The  MetropoUian 
OommianonerB  of  Sewers  (1  E.  &  B.  694)  and  Beg, 
V.  The  Bwrslem  Local  Board  of  HedUh  (1  E.  &  E. 
1077).  ^s  to  the  case  of  Beg.  v.  The  Metropolitan 
Commisiionere  of  Sewers,  the  date  of  the  decision 
is  important.  It  was  decided  in  1853,  and  at  that 
time  there  was  a  difference  of  opinion  as  to  the 
proper  method  of  proceeding  under  the  Lands 
Glauses  Consolidation  Act.    It  was  not  settied 


then  whether  a  public  body  who  took  part  in  pro- 
ceedings for  the  settlement  of  compensation  was  not 
precluded  from  afterwards  denying  its  liability, 
and  it  was  not  settled  what  the  functions  of  the 
arbitrator  wert».  It  is  now  settled  that  a  party 
who  takes  part  in  settling  the  amount  of  com- 
pensation is  not  precluded  from  afterwards  dis- 
puting the  question  of  liability,  and  it  is  now 
settled  that  the  functions  of  an  arbitrator  and  of 
a  jury  are  narrowed  to  settling  the  amount  of 
compensation,  and  that  the  party  against  whom 
the  award  is  made  is  not  prejudiced  by  it  in 
contesting  the  question  of  liability.  In  the 
case  of  Meg.  v.  The  Metropolitan  Oommisnoners 
of  Sewers,  the  arbitrator  unquestionably  asanmed 
to  determine  the  question  of  liability.  The 
question  there  was  whether  the  Uonunis- 
sioners  of  Sewers  were  liable  to  make  cooi* 
pensation  out  of  the  rates;  they  said  they 
were  not,  because  the  liability  rested  with  the 
contractors.  The  arbitrator  determined  that  the 
commissioners  were  liable,  and  the  court  was 
asked  for  a  mandamus  to  compel  them  to  make 
compensation.  The  decision  there  was  unavoidable, 
bat  it  is  now  contended  that  it  goes  to  this,  that 
the  award  was  bad  because  the  arbitrator  could 
not  ascertein  the  amount  of  compensation  until 
after  the  question  of  liability  had  been  settled. 
No  doubt  there  are  expressions  which  are  favour- 
able to  that  view,  but  in  Bradley  v.  The  Souths 
ampUm  Local  Board  of  Health  (4  E.  i^  B.  1014) 
Lord  Campbell  expressly  says  that  in  Beg.  v.  Ths 
MeiropoUtan  Oommissioners  of  Sewers,  the  damage 
was  admitted,  and  the  only  c|uestion  to  be  decided 
was  that  of  liability.  Also  m  the  case  of  Reg.  v. 
The  Bwrslem  Local  Board  of  HeaUh  (I  E.  &  £. 
1077)  the  amount  of  compensation  was  not  in 
dispute.  It  is  impossible  to  say  that  the  present 
case  is  governed  oy  Beg.  v.  The  Metropolitan 
Oommissioners  of  Sewers,  or  Beg.  v.  The  Burelem 
Local  Board  of  Health.  In  Burgess  v.  The 
NoHhwich  Local  Board  (37  L.  T.  Bep.  N.  S.  355) 
the  court  refused  to  set  aside  the  award,  thoagfa 
the  board  disputed  their  liability;  and  in 
Uiiley  V.  The  Todmorden  Local  Board  of  HeaUh 
(31  L.  T.  Bep.  N.  S.  445)  no  objection  eeema  to 
have  been  taken  to  assessing  the  compensation 
first.  On  the  other  hand,  in  Beg.  v.  The  WaUaaey 
Local  Board  (L.  Bep.  4  Q.  B.  351)  a 
mandamus  was  applied  for  before  the  compen- 
sation was  assessed,  and  the  application  was 
successful.  I  see  no  reason  why  the  praotioe 
under  the  Lands  Clauses  Consolidation  Act 
should  not  be  applied  to  oases  arising  under  a 
similar  Act.  The  course  of  procedure  is  well 
settled.  The  question  whether  the  court  woald 
refuse  a  mandamns  on  the  ground  that  an  action 
lies  on  the  award  is  another  matter. 

Fry,  L. J. — ^I  entirely  affree.  I  will  first  look  at 
the  words  of  the  Aot»  and  it  does  not  appear  to 
me  that  sec  to.  179  and  180  in  any  way  explain 
sect.  308.  The  result  is  peculiar.  The  claimant 
may  have  several  questions  which  he  must  get 
settled  before  he  can  obtain  compensation,  bat 
only  two  of  them  are  determined  by  the  award 
settling  the  amount  of  compensation.  The 
claimant  is  dominus  lUis  so  far  as  regards  the 
order  in  which  he  will  have  those  quesfciona 
determined,  for  the  Ant  has  not  said  that  any  of 
them  must  be  determined  before  the  othera. 
Then  is  there  any  such  balance  of  convenience 
or  inoonvenienoe  as  to  induce  na  to  oonstroe  the 
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Act  in  a  way  different  from  its  natanJ  meaning  P 
It  appears  to  mo  that  there  is  no  saoh  balanoe. 
It  is  said  that  it  is  inoonvenient  to  determine  the 
question  of  the  amount  of  compensation  when  it 
may  tarn  out  to  be  immaterial  in  the  eyent  of  the 
claimant  failins  to  establish  his  right  to  oompen- 
sation  at  all ;  bat  in  the  same  way  it  may  be  said 
that  it  is  inconvenient  to  determine  the  question 
of  title  to  compensation  when  it  may  turn  out 
immaterial  if  it  is  afterwards  asoertaTned  that  no 
damage  has  been  done  for  which  compensation  is 
payable.  I  cannot  say  which  would  be  the 
most  inconyenient.  Therefore  I  think  on  that 
ground  there  is  no  reason  for  puttin|^  any 
restriotion  on  the  claimant's  right.  It  is  said 
that  there  is  authority  for  the  respondent's 
contention.  There  are  two  lines  of  cases  upon 
analogous  statutes.  The  decisions  in  Eeg.  ▼.  The 
MeiropclUan  Commissionera  of  Sewers  (1  E.  ^ 
B.  64)  and  Beg.  y.  The  Burelem  Local  Board  of 
Healih  (1  E.  A  E.  1077)  show  that  it  was 
thought  best  that  the  question  of  liability  should 
first  be  settled  ;  but  the  other  cases,  which  were 
decided  on  the  Lands  Glauses  Gonsolidation  Act, 
show  that  it  was  there  considered  right  that  this 
question  should  be  determined  iMt.  In  my 
opinion,  therefore,  there  is  nothing  to  take  away 
the  claimant's  right  to  try  the  ouestion  of  amount 
first.    I  do  not  sa^  whether  ne  could  try   the 

?ueBtion  of  right  first  if  he  preferred  doing  so. 
rather  think  he  might,  sabject  to  this,  that  an 
application  might  be  msde  for  a  mandamue  to 
compel  him  to  proceed  to  determine  the  ques* 
tion  of  amount,  the  granting  of  which  would 
be  in  the  discretion  of  the  court. 

Judgment  revened. 

Solicitors  for  the  nluntiff,  Macheson,  Taylor, 
snd  Amould,  for  Joseph  Higgs,  Brierley  Hill. 

Solicitors  for  the  defencumts,  Byrne  and  Lucas, 
for  Homfray  and  Halberton,  Brierley  Hill. 


June  26  and  27, 1888. 
(Before  Bkbit,  M.B.,  Ldtdlbt  and  Fry,  L.  J  J.) 

ThB.MiDLASD  BaILWAT  GoKPANT  O.  ThB  WlTHIVQ- 

Tov  DisiucT  Local  Boaed.  (a) 

AFPBAL  FBOK  THB  QtTBBH'S  BB29CH  DiyiBIOV. 

PfMie  HeaUh  Act  1875  (38  <fe  39  Vict,  c  55),  s. 
264^) —Urban  authority— Expense^  of  repairing 
street — Payment  by  mistake — Action  for  money 
received — Notice  of  action — Things  done  or 
omUted  to  be  done  tinder  Act. 

Jhfendante,  who  were  an  urban  authorOy,  gave 
notice  to  plaintiffs,  under  secL  150  of  the  Public 
Recdth  Act  1875,  to  execute  certain  works,  and, 
on  the  notice  not  being  complied  with,  defen^ 
danis  executed  the  works  themeelves,  ^  and 
demanded  from  plaintiffs  their  proportion  of 
the  expenses,  which  plaintiffs  paid. 

Both  parties  then  believed  that  the  street  where  (he 
works  were  executed  was  a  highway  not  repair-^ 
able  by  the  inhabitants  at  large.  It  was  after* 
wards  discovered  that  it  was  not  such  a  highway, 
and  plaintiffs  sued  to  recover  the  amount  which 
(key  had  paid,  as  money  received  by  defendants, 
having  been  paid  by  plmntiffs  under  a  mistake 
of  fact 

Sdd  (afirmingthejudgment<if  North,  J.),Aat  plain- 
tiffs^  daim  was  for  something  "  done  or  intended  to 

(«)  BsfontA  hf  P.  B.  Himnnis,  Eeq.*  Bmrtmr  it  Lsw. 


be  done,  or  omitted  to  be  done  under  the  provisions 
of  "  the  PuhUc  HeaUh  Ad  1875,  within  the  mean- 
ing  of  sect.  264,  and  therefore,  cis  the  notice  of  action 
did  not  comply  with  the  requirements  of  thai 
section,  and  the  (ution  had  not  been  commenced 
within  six  months  next  after  the  accruing  of  the 
cause  of  action,  plaintiffs  were  not  entidedto 
recover. 

Thb  plaintiffs,  the  Midland  Bailway  Gom]^any» 
had  made  a  line  of  railway  in  the  township  of 
'WithinfftOD,  and  within  the  district  of  the  defen- 
dants, the  Witbington  Local  Board.  This  line  of 
railway  abutted  upon  a  lane  called  Lapwing  Lane. 
The  defendants,  who  were  the  urban  sanitary 
authority  for  the  district,  determined  to  pave,  flag, 
and  sewer  Lapwing  Lane  under  the  Public  Health 
Act  1875  (88  &  89^Yict.  c.  55).  In  consequence 
they  ^ave  notice  to  the  plaintiffs  as  owners  and 
occupiers  of  land  abutting  upon  the  lane,  requiring 
them  to  sewer,  level,  pave,  flag,  and  channel  a 
portion  of  the  lane  within  three  months  from  the 
date  of  the  notice.  This  notice  not  being  complied 
with  the  defendants  did  the  work  themselves,  and 
demanded  from  the  plaintiffs  their  proportion  of 
the  expenses  incurrea.  The  plaintiffs'  proportion 
of  the  expenses  was  apportioned  by  the  surve^ror 
at  1146L  4a.  Id.,  which  sum  was  paid  by  the  plain- 
tiffs to  the  defendants  on  the  30th  Oct.  1880.  Both 
the  plaintiffs  and  the  defendants  then  believed 
that  the  lane  in  (]^aestion  was  not  a  highway 
repairable  by  the  inhabitants  at  large.  It  was 
afterwards  ascertained  that  both  parties  had  been 
mistaken  in  so  believing. 

On  the  2nd  Feb.  1882  the  plaintiffs  gave 
notice  of  action  to  the  defendants,  but  the  notice 
did  not  state  the  name  and  place  of  abode  of  the 
plaintiffs'  solicitor,  and  therefore  did  not  comply 
with  the  requirements  of  sect.  264  of  the  Public 
Health  Act  1875.  (a) 

The  writ  was  issued  on  the  Srd  March  1888| 
and  therefore  not  within  six  months  next  after 
the  accraing  of  the  cause  of  action,  as  required 
by  the  same  section. 

(a)  88  ft  Se  Vaot.  o.  55,  s.  264:  A  writ  or  piooeas  ahaU 
not  be  sued  out  against  or  serred  on  any  locnd  aathoritja 
or  any  member  thereof,  or  aiiy  officer  of  a  local  authori^ 
or  person  acting  in  his  aid,  I'or  anything  done  or  intended 
to  be  done  or  omitted  to  be  done  under  the  proyisionB  of 
this  Act,  until  the  expiraticn  of  one  month  after  notice 
in  writing  has  been  served  on  snoh  local  anthoritj. 
member,  officer,  or  person,  clearlj  stating  the  cause  el 
action,  and  the  name  and  place  of  abode  of  the  intended 
plaintiff,  and  of  his  attomer  or  agent  in  the  canae,  and 
on  the  trial  of  any  snoh  action  the  plaintiff  shall  not  be 
permitted  to  go  into  evidence  of  any  cause  of  action  which 
IS  not  stated  in  the  notice  so  served ;  and  unless  such 
notice  is  proved  the  lury  shall  find  for  the  defendant. 
Every  sncn  action  shaJl  be  commenced  within  six  months 
next  after  the  accruing  of  the  oanse  of  action,  and  not 
afterwards,  and  shall  oe  tried  in  the  coxmty  or  place 
where  the  cauieof  action  occurred,  and  not  ekewhere.  Any 
person  to  whom  any  such  notice  of  action  ^  is  siven 
as  dPoreflaid  may  t^der  amends  to  the  plaintiff,  his 
attorney  or  agent,  at  any  time  within  one  month  after 
service  of  such  notice,  and,  in  case  the  same  be  not 
accepted,  may  plead  such  tender  in  bar ;  and  in  case 
amends  have  not  been  tendered  as  aforesaid,  or  in  case 
the  amraids  tendered  are  insufficient,  the  defendant  may, 
by  leave  of  the  court,  at  any  time  before  trial,  pay  into 
oowrt  under  plea  snon  sum  of  money  as  he  may  think 
proper:  and  if  upon  issue  joined,  or  upon  any  plea 
pleaded  for  the  whole  action,  the  jury  find  ffemsnJ^j  for 
the  defendant,  or  if  the  plaintiff  be  nonsuited  or  judg^ 
ment  be  given  for  the  d^endant,  then  the  defendant  shall 
be  entitled  to  full  costs  of  suit,  and  have  judgment 
I  aesccdingly. 
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The  plaintiffs'  claim  was  for  money  reoeiYed,  and 
they  sought  to  recover  the  aboTe-mentioned  sum 
of  1146Z.  4a.  7d»,  as  money  paid  to  the  defendants 
nnder  a  mistake  of  fact.  The  defendants  relied 
on  the  insnffidency  of  the  notice  of  action,  and 
the  fact  that  the  action  was  not  brought  within 
six  months  next  after  the  aocming  of  the  canse  of 
action. 

The  plaintiffs  in  their  reply  set  ap  a  vaiver  of 
the  provisions  of  the  statute,  alleged  to  be  con- 
tained in  certain  letters  which  had  passed  between 
the  parties. 

At  the  trial  the  jury  found  that  Lapwing  Lane 
was  a  highway  repairable  by  the  inhabitants  at 
large. 

North,  J.  on  farther  consideration  gave  judg- 
ment for  the  defendants,  and  the  plamtiSs 
appealed. 

QuUy,  Q.G.  and  8.  Taylor  for  the  plaintiffs  in 
support  of  the  appeal. — ^The  first  question  is, 
whether  the  defendants  are  entitled  to  one  month's 
notice  of  action,  and  to  have  the  action  brought 
within  six  months'  under  the  Public  Health  Act 
1875  (88  A  39  Vict,  a  55),  s.  264,  in  a  case  where 
they  are  sued  to  recover  back  money  which  has 
been  paid  to  them  under  a  mistake  of  fact. 
The  provisions  of  the  section  in  question  only 
apply  to  actions  of  tort,  and  not  to  actions  of 
contract,  as  is  shown  by  the  last  clause  of  the 
section  enabling  defendants  to  tender  amends  and 
plead  the  tender  in  bar;  such  a  provision  can 
only  be  intended  to  apply  to  actions  of  tort.  If 
the  section  can  apply  at  lul  to  an  action  for  money 
received^  it  can  onl^  be  where  the  circumstances 
are  such  that  an  action  for  tort  would  lie,  but  the 
plaintiff  has  elected  to  waive  the  tort,  and  sue  in 
this  form  of  action.  It  is  true  that  this  section 
oontains  the  words  "or  omitted  to  be  done," 
which  were  not  in  the  former  Acts,  but  this  makes 
no  difference  in  the  construction,  and  these  words 
cannot  have  the  effect  of  bringing  the  present 
case  within  the  section,  if  it  is  a  case  which  would 
not  have  been  within  the  former  statutes.  It  was 
nov  necessary,  therefore,  to  bring  the  action 
within  six  months,  and  the  defects  in  the  notice  of 
action  are  immaterial,  for,  the  case  not  being 
within  the  statute,  no  notice  of  action  was 
necessary.  Even  if  this  contention  is  not  well 
founded,  the  plaintiffs  are  entitled  to  succeed,  for 
on  the  true  construction  of  the  correspondence 
the  defendants  have  waived  compliance  with  the 
provisions  of  the  statute.    They  referred  to 

Irving  y.  WiUon,  4  T.  B.  485 ; 

WdOace  y.  SmUh,  5  East.  115 : 

Umfhelby  y.  McLean.  IB.  A  A,  42 ; 

Waterhoiue  y.  Keen,  4  B.  Ai  G.  200 ; 

Chreemoay  y.  Hwd,  4 T.  B.  558 ; 

Davies  y.  The  Ma/yor  ofBvoaneea,  8  Ex.  808 ;  22  L.  J. 

297,  Ex.: 
JDaviea  y.  OwrUng,  8  Q.B.  286 ; 
BeUnee  y.  Judge,  L.  Eop.  6  Q.  B.  724;    b.o.  nom. 

Judge  y.  SeUnee,  24  L.  T.  Bep.  N.  S.,  904 ; 
Newton  y.  ElUe,  6  E.  &  B.  115;  24  L.  J.  387,  Q.  B. ; 

16  L.  T.  Bep.  N.  S.  324 ; 
Poulaum  V.  Thirst,  L.  Bep.  2  C.  P.  449 ; 
WiUon  y.  Mayor  and  Corporation  of  HaUf ax,  17  L.  T. 

Bep.  N.  S.  660;  L.  Bep.  SEx.  114; 
Flovoer  y.  The  Local  Board  of  Low  L&uton,  36  L.  T. 

Bep.  N.  S.  760 ;  5  Ch.  Diy.  847, 

Ambrose,  Q.G.,  Le  Eiehe,  and  Heywood  appeared 
for  the  defendants,  but  were  not  ciuled  upon. 

Bbxtt,  M.B. — In  this  case  an  action  was  brought 
by  the    Midland  Bailway  Oompany  to  recover 


money  which  was  alleged  to  have  been  paid  nnder 
a  mistake  of  fact.  It  is  to  be  taken  for  the  purpose 
of  this  argument  that  it  was  so  paid,  and  that  if 
the  right  procedure  were  adopted  the  plaintiffa 
could  recover.  The  question  ip,  whether  they  are 
prevented  from  recovering  because  the  notice  of 
action  was  insufficient,  and  the  action  was  not  com- 
menced within  the  time  limited  by  sect.  264  of  the 
PubUc  Health  Act  1875  (S8  A  89  Vict.  c.  55).  This 
depends  on  the  construction  of  that  section,  and 
its  application  to  the  facts  of  the  case.  The  facts 
are  these :  The  local  board,  supposing  that  the 
road  was  not  a  highway  repairable  by  we  inhabi- 
tants at  large,  exercised  certain  rights  which  they 
supposed  TOlcmged  to  them,  and  gave  notice  to 
the  railway  company  requiring  uiem  to  muake 
■ewers,  and  execute  other  works  in  the  road  in 
question,  and  gave  notice  that  they  would  do  tiie 
woik  themselves  if  it  was  not  done  by  the 
oompany,  and  would  charge  the  company  with  the 
expenses.  The  local  bourd  accordingly  did  the 
work,  and  charged  the  railway  company  with  the 
expenses,  and  the  railway  oompany,  acting  under  a 
mistake  equally  with  the  local  board,  paid  the 
amount  so  charged  against  them.  All  through 
these  transactions  it  is  obvious  that  the  defendants 
supposed  they  were  exercising  the  powers  oon* 
fenred  on  them  by  the  statute ;  at  each  step  they 
deliberately  took  proceedings  which  they  could 
have  no  right  to  take  unless  it  were  by  virtue  of 
the  powers  given  by  the  Act.  The  mistake  was 
afterwards  found  out,  and  the  plaintiffs  demanded 
the  return  of  the  money  which  they  had  paid,  and 
the  defendants  refused  to  return  it.  I  am  inclined 
to  think  that  in  so  refusing  they  still  thought  they 
were  acting  under  the  Act,  but  it  is  unnecessary 
to  decide  this.  The  plaintiffs  brought  their 
action  for  money  received,  and  the  action  waa 
commenced  more  than  six  months  alter  the 
cause  of  action,  whatever  it  was,  acoraed« 
The  cause  of  action  might  be  said  to  have  accrued 
on  payment  of  the  money,  or  possibly  it  might  be 
saia  to  have  accrued  when  the  demand  for  repay- 
ment was  refused ;  but,  however  this  may  he,  if 
the  case  is  within  sect.  264,  the  action  was  com- 
menced too  late.  The  question  is  whether  the 
defendants  are  entitled  to  notice  of  action,  and  to 
the  limitation  of  six  months,  in  this  action  for 
money  received.  It  is  obvious  that  the  words 
"  every  such  action  "  in  the  second  paragraph  of 
the  section  refer  to  an  action  against  a  local 
authority  "  for  anything  done  or  intended  to  be 
done  or  omitted  to  be  done  under  the  provisions 
of  this  Act."  The  question  is,  whether  this  action 
comes  within  the  terms,  for  the  second  paragraph 
of  the  section  provides  that  "every  such  action 
shall  be  commenced  within  six  months  next  after 
the  accruing  of  the  cause  of  action,  and  not 
afterwards."  I  am  inclined  to  think  that  the 
person  who  drew  the  section  had  his  mind 
oirected  to  an  action  of  tort  rather  than  an  action 
of  contract,  for  it  goes  on  to  provide  that  a 
person  who  has  received  notice  of  action  may 
tender  amends  and  plead  such  tender  in  bar. 
This  provision  looks  as  if  it  were  directed  to  tiie 
case  of  an  action  which  sounds  in  damages  rather 
than  an  action  to  recover  a  debt.^  But  the  real 
question  to  be  considered  is,  what  is  the  meaning 
of  the  whole  section,  and  I  am  prepared  to  si^ 
that  the  section  applies  to  every  action,  whatever 
its  form  may  be,  where  tiie  canse  of  action  is 
sometiiiog    done  or  intended  to  be   doae^  or 
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omitted  to  done,  under  a  bond  fide  belief  that  it 
was  done  or  omitted  under  the  provisions  of  the 
Act.    It  is  urged  that  the  section  applies  only 
where  the  action  might  be  brought  for  a    tort, 
bat  the  tort  is  waived,  and  the  action  is  brought 
for  money  received,  and  i  b*ht  in  oases  where  the 
action  is  brought  for  money  received,  but   the 
plaintiff  could  not  sue  for  damages  for  a  tort,  the 
aection   does  not   apply.     I   ^hink  that  is  too 
narrow    a  view,    for    the   section  is   applicable 
wherever  the  action  is  brought  to  obtain  relief 
for   anything   done,   or   intended    to  be  done, 
or  omitted  to  be  done  under  the  provisions  of  the 
Act.    It  is  said  that  the  action  is  brought  on  a 
contract,  and  that  wherever  there  is  a  contract 
and  an  action  in  respect  of  the  contract  the  section 
does  not  apply.    I  think  that  is  true  where  the 
thing  is  done  or  omitted  to  bo  done  by  virtue  of  a 
previous  contract,  as  inthe  case  that  has  been  cited 
{DavieB  v.  The  Mayor  of  Swansea,  8  Ex.  808), 
where  building  materials  were  seized.    There  the 
materials  were  seised  under  a  contract  contained 
in  a  deed  made   between  the  plaintiff  and  the 
defendants,  which  gave  the  defendants  power  to 
do   so  in   certain  cases;    therefore  they  did  not 
take  the  materials  by  virtue  of  the  Act.    There 
was  nothing  in  the  Act  which  gave  them  power 
to   seise  the   materials.    Here   it   is   said    that 
because  the  action  is  for  money  received  there 
waa  an  implied  contract  to  pay  back  the  money ; 
but  it  seems  to  me  that  this  is  a  fallacy,  for  there 
never  was  a  contract.     When  the  old  forms  of 
action  existed  a  difficulty  arose  as  to  the  question 
under  which  form  of   writ  this  kiod  of   action 
should  be  brought,  and  the  judges  held  that  it 
came  ander  the  writ  for  money  had  and  received, 
as  if  there  were  a  contract,  not  because  there  was  a 
contract.      They  said  it  was  a  quasi   contract, 
which  shows  there  was  not  in  fact  a  contract.  The 
action  for  money  had  and  received  was  applied  by 
the  common  law  courts  for  different  purposes,  such 
as  the  case  of  money  paid  under  a  mistake  of  fact, 
or  the  case  of  a  toll  demanded  when  in  fact  there 
there  was  no  right  to  exact  a  toll.    How  can  any- 
one say  there  was  a  contract  there  P   The  parties 
were  at  arm's  length.    Therefore  the  fact  that  the 
action  is  in  form  for  money  received  does  not  show 
that  the  matter  in  dispute  arose  out  of  a  contract. 
The  question  is,  whether  what  the  defendants 
did  was  done  under  the  Act,  and  they  were  there- 
fore entitled  to  notice  of  action,  and  to  have  the 
action  brought  within  six  months.     Then  it  is 
said  that  the  provision  enabling  defendants  to 
tender  amends  shows  that  actions  like  the  present 
were  not  intended  to  come  within  the  section; 
but,  though  I  think  that  provision  probably  was 
introduced  with  a  view  to  actions  of  tort,  still  it 
seems  to  me  that  the  use  of  the  word  "  amends  " 
alone  is  not  strong  enough  to  exclude  a  oase  that 
otheiwise  would  come  within  the  previous  words. 
Then  as  to  the  cases,  I  think  none  of  them  are 
inoonsistent  with  the  view  we  take.     In  Water" 
house  V.  Keen  (4  B.  &  G.  200)    the  judgments 
show  that  even  on  the  old  Acts  in  a  case  like  the 
present  notice  of  action  was  necessary,  but  the 
judges  in  giving  their  reasons   show  that  they 
wooid  not  be  bound  by  the  mere  form  of  the 
action,  but  would  consider  the  substance.     We 
oumot  decide  here  in   favour  of   the  plaintiffs 
without  overruling  Selmes  v.   Jtidge  (24  L.  T. 
I^.  S.  904;    L.   Bop.  6  Q.    B.  724),   which   is 
in  Booord   with   the  present  cose.     It  is  said 


that  the  attention  of  the  judges  there 
not  called  to  the  point,  but  I  cannot  think 
it  was  overlooked.  I  cannot  disagree  with 
that  decision.  I  think  it  was  right.  There  the 
Act  of  Parliament  did  not  contain  the  words 
"omitted  to  be  done."  Then  those  words  were 
added  in  the  new  Act.  It  is  said  that  those 
words  have  no  meaning ;  but  the  draftsman  must 
have  known  of  the  cases,  and  it  was  always 
argued  that  the  statute  did  not  apply  to  acts  of 
omission.  It  seems  to  me  that,  in  order  to  avoid 
this  contention,  these  words  were  put  ip.  Even  if 
I  thought  that  without  those  woras  the  plaintiffs 
would  prevail,  I  should  be  of  opinion  that  with 
the  words  in  the  Act  they  cannot.  I  think,  there- 
fore,  that  the  judgment  of  North,  J.  was  riffht, 
and  ought  to  be  affirmed.  As  ta waiver,  I  think 
the  point  cannot  be  maintained,  for  there  was  no 
mis-statement  on  the  part  of  the  defendants. 

LiNDLBT,  L.J. — I  am  of  the  same  opinion.  The 
action  was  brought  to  recover  money  paid  for  the 
expenses  of  repairing  a  street,  which  afterwards 
turned  out  to  be  a  highway  repairable  by  the 
inhabitants  at  large.  I  assume  that  the  circum- 
stances are  such  as  would  entitle  the  plaintiffs  to 
recover  but  for  the  question  which  we  are  now 
deciding.  The  defence  raised  is  under  sect.  264 
of  the  Public  Health  Act  1875  (38  A  39  Yiot.  o.  55). 
The  defendants  rely  on  that  section,  and  say  that 
the  plaintiffs  cannot  maintain  this  action  because 
the  notice  of  action  which  has  been  given  does  not 
comply  with  the  requirements  of  the  statute,  and 
more  than  six  months  have  elapsed  from  the 
accruing  of  the  cause  of  action.  These  two 
defences  turn  on  a  few  words  in  sect.  264,  namely, 
"  for  anything  done,  or  intended  to  be  done,  or 
omitted  to  be  done  under  the  provisions  of  this 
Act; "  if  the  action  was  so  brought  the  defendants 
are  entitled  to  succeed.  All  that  was  done  by  the 
defendants  was  done  bond  fide,  and  they  would 
have  been  in  the  right  if  the  facts  had  been  as 
they  thought  All  was  done  under  the  impression 
that  the  defendants  were  acting  withm  their 
province  as  the  local  authority,  and  that  is  how 
the  money  came  to  be  paid.  Now  what  gives  the 
plaintiffs  the  right  to  bring  an  action?  The 
taking  and  keeping  of  the  money.  I  oannofc 
separate  the  taking  mm  the  keeping.  The  taking 
of  the  money  was  an  Act  done  under  the  pro- 
visions of  the  Act  of  Parliament,  and  if  the  keeping 
is  the  cause  or  a  main  part  of  the  cause  of  action, 
the  defendants  are  sued  for  keeping  money  which 
they  have  claimed  under  the  powers  conferred  by 
the  Act.  Taking  either  view  J  think  the  true 
construction  is,  that  the  case  comes  within  the 
words  of  sect.  264.  This  view  is  supported  by  the 
cases  of  Waterhotue  v.  Keen  (4  B.  A  0.  200)  and 
Selmes  v.  Judge  (L.  Bep.  6  Q.  B.  724).  On  a 
minute  analysis  there  may  be  some  difference 
between  the  facts  of  those  oases  and  those  of  the 

f  resent  case,  but  substantially  they  are  similar, 
deeline  to  decide  the  case  on  the  difference 
between  actions  of  contract  and  of  ^  tort.  The 
distinction  as  to  this  is  fine,  and  will  be  found 
fully  discussed  in  Broum  v.  Boorman  (11 OL  &  F.  !)• 
What  we  have  to  consider  is  this ;  did  the  defen- 
dants take  and  keep  this  money  under  the  bond 
fide  belief  that  they  were  entitled  to  take  and 
keep  it  P  I  think  they  did,  and  therefore  that 
sect.  264  applies,  and  I  think  it  clear  that  the 
defendants  have  done  nothing  to  deprive  them  of 
their  right  to  set  up  the  defence  under  the  statute. 
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I  am  therefore  of  opinion  that  the  judgment  is 
right  and  onght  to  be  affirmed. 

Fbt,  L.J. — I  can  express  my  concurrence  in  the 
judgments  which  have  been  delivered  in  a  very 
few  words.  I  think  sect.  264  means  anything  done, 
or  intended  or  omitted  to  be  done  under  colour  of 
the  provisions  of  the  Act.     Then  to  what  is  the 
inquiry  to  be  directed?    To  the  substance,  not 
the  form  of  the  action.    What  is  the  substantial 
thing  for  which  this  action  is  brought  P    It  is  the 
unlawful  taking  and  keeping  of  the  money.    The 
defendants  ^thought  they  did  this  under  the  Act. 
I  am  therefore  of  opinion  that  sect  264  applies. 
In  Waterhouse  v.  Ketm  (4  B.  h  C,  at  page  218) 
Holroyd,  J.  said  :  "  The  action  in  form   is  for 
money  had  and  received  to  the  plaintiff's  use,  but 
in  substance  it  is  brought  to  recover  money  alleged 
by  the  plaintiff  to  have  been  unlawfully  taken  by 
the  defendant  as  toll  under  colour  of  the  authority 
of  the  Act.    The  demanding  and  taking  the  toll 
was  an  act  done  in  pursuance  of  the  Act.    This  is 
a  case  therefore  within  the  words  of  the  Act.*'     In 
8elme8  v.  Judge  (L.  Bep.  6  Q.  B.,  at  pages  727,  728) 
Blackburn,  J.  said :  *'  The  only  illegal  act  done  by 
the  defendants  was  to  make  an  informal  rate;  they 
proceeded  to  collect  it,  and  received  from  the 
plaintiff  the  amount  assessed  upon  him ;  in  these 
transactions    it    is    clear    that   the    defendants 
intended  to  act  according  to  the  duties  of  their 
office  as  surveyors,  although    they  mistook  the 
le^l  mode  of  carrying  out  their  intention."    It  is 
said  on  behalf  of  the  plaintiffs  here  that  sect.  264 
does  not  apply  because  illegal  reception  of  money 
is  not  an  act  done  or  intended  to  be  done  under 
the  provisions  of  the    Act,  unless  the    person 
receiving  the  money  has  some  kind  of  power  to 
take  it,  in  which  case  it  is  said  that  if  the  power 
were  exercised  there  would  be  a  tort.    That  is  an 
argument  on  the  form  of  action.  As  to  the  question 
of  waiver,  I  have  nothing  to  add. 

Judgment  affirmed. 
Solicitors :  for  plaintiffs,  Beale,  Marigold,  and 
BeaU ;  for  defendants,  Chester  and  Co.,  for  H,  T, 
Crofton,  Manchester. 
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(Before  Lord  Colbbidob,  C. J.,  Denman,  Hawkins, 
WiiUAMs,  and  Mathew,  JJ.) 

Bbg.  v.  G.  Holmes,  (a) 

Jurisdiction — False  pretence — Posting  the  letter 
containing  the  pretence — Obtaining  of  money 
thereby, 

A  false  pretence  was  made  by  letter  in  N,,  England, 
and  posted  there  to,  and  received  by,  a  person  in 
France.  In  consequence  of  the  letter  that  person 
drew  a  cheque  in  France,  payable  at  N.  in 
England,  and  sent  it  to  the  prisoner  at  N,  in 
England,  who  cashed  the  cheqi^  in  England, 

Held,  that  the  prisoner  was  properly  indicted  and 
tried  at  N.  in  England, 

This  was  a  case  stated  for  the  opinion  of  this 
Court  by  Huddleston,  B. 

The  prisoner  was  tried  and  convicted  at  the 
Assizes  at  Nottingham,  on  Thursday,  the  26th 
July  1883,  for  obtaining  from  Louis  Gabet  Gabet 
IbOl.  by  false  pretences. 

(a)  Beportedby  JOHH  Thokfsom,  Xiq.,B«Riitavftt-lAw. 


The  prisoner,  who  was  a  machine  manufacturer 
at  Nottingham,  had  entered  into  a  contract  at 
Gaudry,  in  France,  to  build  at  Nottingham,  for 
Gabet,  a  Lovas  lace  machine,  to  be  completed 
within  a  certain  time,  to  be  paid  for  on  certain 
terms,  and  to  be  sent  to  France  to  Gabet. 

The  prisoner  had  written,  at  Nottingham,  a 
letter  containing  tbe  pretence  which  was  proved 
to  be  false,  in  consequence  of  which  the  prosecutor 
had  parted  with  his  money. 

The  letter  was  written  and  posted  at  Netting* 
ham,  and  received  by  the  prosecutor  Gabet  at 
Gaudry,  in  France,  from  whence  a  draft  for  1502. 
was  sent,  according  to  and  in  compliance  with  the 
directions  of  the  prisoner  contained  in  his  letter. 
The  draft  was  received  by  the  prisoner  in  Not- 
tingham, and  cashed  there. 

It  was  objected  on  tho  part  of  the  prisoner  that, 
as  the  false  pretence  was  made  in  England,  but 
did  not  operate  to  obtain  the  money  until  it 
reached  its  destination  in  France,  no  offence  was 
committed  over  which  the  English  court  had 
jurisdiction. 

For  the  prosecution  it  was  contended  that^  as 
the  representation  was  made  in  England,  and  the 
money  received  there,  the  offence  was  within  the 
English  jurisdiction. 

Beg.  V.  Cooke  (1  Fos.  A  Fin  64)  was  Quoted. 

The  only  question  for  the  Gourt  is,  wnether  the 
prisoner  could  be  indicted  and  tried  for  the  offence 
in  Nottingham.  If  he  could,  the  conviction  is  to 
stand ;  if  not,  the  conviction  is  to  be  quashed. 

J.  W.  HUDDLBSTOV. 

No  counsel  appeared  to  arg^e  the  case  on  either 
side. 

Lord  CoiJSRiDGE,  G.J. — ^I  think  that  when  the 
facts  are  ascertained  there  can  be  no  reasonable 
doubt  that  the  conviction  was  proper.  The  fiftlse 
pretence  was  made  by  means  of  a  letter  written 
and  posted  in  Nottingham,  and  sent  to  a  gentle- 
man in  France,  who,  in  consequence  of  it,  drew  a 
cheque  in  France  for  1502.  payable  in  Nottingham, 
and  sent  it  to  the  prisoner  at  Nottingham,  and  he 
received  the  money  there.  For  this  offence  the 
prisoner  was  indicted  and  tried  in  the  county  of 
Nottingham,  and  the  questiod  put  to  this  court 
is,  whether  there  was  jurisdiction  in  the  court  of 
assize  at  Nottingham  to  try  the  prisoner.  I 
confess  that  it  did  not  occur  to  me  that  there 
could  be  any  doubt  upon  the  question,  nor,  upon 
consideration,  does  there  appear  to  be  an^.  The 
pretence  was  made  in  the  county  of  Nottingham, 
for  it  was  held  in  Bex  v.  Burdetl  (4  B.  3d  Aid.  95) 
and  other  cases  that  the  delivery  at  the  post-office 
of  a  sealed  letter  inclosing  a  libel,  is  a  publication 
of  the  libel  at  the  place  of  posting ;  and  the  money, 
which  was  the  result  of  the  false  pretence,  was 
obtained  in  Nottingham.  Therefore  the  two 
necessary  ingredients  of  the  offence  both  took 
place  in  the  county  where  the  prisoner  was  tried. 
What  was  done  in  the  meantime  between  the 
making  of  the  offence  and  the  obtaining  of  the 
money  is  immaterial,  for  all  the  necessary  ingre- 
dients to  consiitute  the  offence  took  place  at 
Nottingham.  The  conviction,  therefore,  is  right, 
and  must  be  affirmed. 

Denican,  J. — I  am  of  the  same  opinion.  This 
case  appears  to  me  to  be  covered  by  Beg,  y.  Ooohe 
(1  Fos.  &  Fin.  64). 

Hawktvs,  Williahs,  and  Mathsw,  JJ.  con- 
curred. Conviction  afirmei. 
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[Ot.  Of  App. 


Bahirday,  Nov.  24  1883. 

(Before  Lord  Oolxudoi,  0. J.»  Dehvav,  Havkivb, 
WnjJUfB,  and  Mathbvt,  J  J.) 

Beg.  «.  HoLLiB.  (a) 

Larceny—Binging  the  ehang$§-^Mon9y  obtained 

hy  airiei. 

The  priioner  and  another  person  weni  io  am  inn, 
Theprisoner  cuked  ihe  barmaid  for  whiehy.  He 
put  down  half  a  aovereiyn,  and  received  9s*  6(1. 
in  iUver  in  ehange.  He  then  aehedfor  the  T^oZf- 
aovereign  baek,  eaying  he  thought  he  had  change. 
She  gave  it  baeh.  His  eompanion  then  ashed  for 
OL  eigar.  She  served  him  with  it  The  prisoner 
then  put  down  10s,  in  tUver  and  a  half-sovereign, 
aMng  the  barmaid  to  give  him  a  sovereign  for 
iiy  vihich  she  did.  Sis  eompanion  hept  on 
engaging  the  barmaid^ s  aUention.  The  prisoner 
never  r^umed  the  9s,  6d.  whieh  ihe  oarmaid 
gave  him  in  the  first  instance.  The  barmaid 
never  intended  to  part  vfith  her  master^s  money 
except  for  fuU  conndercUion. 

The  prisoner  having  been  convicted  on  an  indict' 
mini  for  larceny  of  the  moneys  the  Oourt  sustained 
ihe  c<mviotion, 

Gaeb  Btated  for  the  opinion  of  ihiB  Oonrt  bj  ihe 
Chairman  of  the  WoroeBtershire  Qoartor  SessionB. 

At  the  last  WoroesterBhire  qaarter  BessionB 
Thomas  Hollis  waB  tried  before  me  on  a  charge  of 
Uupoenj  of  money,  to  the  amount  of  ten  BhillingB, 
the  property  of  GharloB  Parkes.  He  waB  indicted 
jointly  with  William  Wick8»  who  pleaded  guilty. 

The  money  the  subject  of  the  indictment  was 
obtained  by  the  trick  commonly  known  as  *'  ring- 
in|9r  the  changes." 

The  prisoner  Hollis  and  Wicks  went  to  an  inn 
kept  by  the  proseoutor :  Wicks  asked  the  barmaid 
for  sixpennyworth  of  whisky ;  he  pat  down  a  half- 
sovereign ;  the  barmaid  gave  him  9s.  6(2.  change. 
Wicks  then  said,  '*  Did  I  give  yon  a  half-sovereign  P 
I  wish  yon  would  give  it  me  back.  I  think  I 
have  ohange."  The  barmaid  gave  him  the  half- 
sovereign*  but  he  did  not  return  the  9b.  Qd,  At 
that  moment  the  other  prisoner,  Hollis,  asked  for 
a  cigar,  which  the  barmaid  gave  him.  He  handed 
her  a  shilling  in  payment,  and  she  returned  him 
the  change.  WIckb  then  gave  the  barmaid  10s, 
in  silver  (9b.  6d.  of  which  was  the  change  she  had 
previously  given  him)  and  a  half-sovereign,  and 
Bsked  her  to  give  him  a  sovereiffu  for  it.  She 
took  the  mone^  to  her  master,  and  received  from 
him  a  sovereign,  which  she  gave  to  Wicks. 
Wicks  then  asked  her  to  fasten  his  glove,  upon 
which  Hollis  remarked, "  Isn't  he  fussy  P  "  The 
two  prisoners  then  left,  and  in  a  few  minutes 
afterwards  the  barmaid  discovered  the  fraud. 

The  barmaid  stated  in  her  evidence  that  she  did 
not  intend  to  part  with  the  sovereign,  except  for 
fall  change  of  the  prisoner's  money;  and  her 
master  also  stated  in  his  evidence  that  she  had  no 
Mithority  to  part  with  it  except  for  full  con- 
lideration. 

It  was  contended  by  counsel  for  the  prisoner 
that  the  barmaid  had  general  authority  to  act  for 
her  master  in  such  a  matter  as  giving  change,  and 
that  the  transaction  was  complete  before  she  dis- 
covered the  firaud ;  therefore  that  the  property  in 
the  money  had  passed,  and  that  the  prisoner 
could  not  be  convicted  of  stealins  it. 

After  referring  to  Beg.  v.  McKale  (L.  Bep.  1 

*  ■■ 

(«)  Beported  hj  Jom  TsBMnoH,  Eiq.,  Banlfter-AtJAw. 

Mao.  GAB.---YOL.  Zm. 


0.  G.  B.  125 ;  11  Gox  0.  0,  82;  18  L.  T.  Bep. 
N.  S.  835)  and  Beg.  v.  Middleion  (L.  Bep.  2 
G.  G.  B.  38:  12  Gox  G.  G.  417;  28  L.T.Bep. 
N.  S.  777),  I  overruled  the  objection ;  and  the 
juxy  found  the  prisoner  guilty,  and,  in  reply  to 
questions  put  by  me,  also  found  specially  that  the 
barmaid  had  no  intention  to  part  with  the  pro* 
perty  in  the  sovereign  except  for  full  change  of 
the  prisoner's  monej^,  and  that  her  master  had 
given  her  no  authority  to  part  with  it  for  other 
than  full  consideration.  * 

The  question  reserved  for  the  consideration  of 
the  Gourt  is,  whether,  under  Uie  circumRtances 
above  set  forth,  the  priaoner  was  properly  con* 
vioted  of  larceny.  G.  W.  Hastibgb, 

Ghairmanof  the  above  Gourt  of 
Qaarter  Sessions. 

No  counsel  appeared  for  the  prisoner  to  argue 
the  case. 

Oodson,  for  the  prosecution,  relied  upon  the 
authority  of  Beg,  v.  Middleton  and  Beg,  v.  McKale 
{ubi  sup,). 

Lord  GoLBBiBOB,  G.J. — ^I  cannot  see  the  diffi- 
culty in  the  case. 

Hawkivb,  J. — Suppose  yon  were  counsel  for  the 
prisoner,  how  would  you  put  his  case  P 

Oodson.'^l  should  contend  that  the  barmaid 
hsd  parted  with  the  possession  of  the  money  to 
the  prisoner. 

Lord  Golbeidgb,  G.  J.— She  was  induced  to  do 
80  momentarily  by  a  trick,  and  did  not  intend 
to  part  with  it  but  for  an  equivalent. 

.  Dbnkah,  J.~The  juxy  did  not  find  that  the 
prisoner  from  the  first  intended  the  fraud,  but  it 
^|pay  be  inferred  from  the  evidence  that  he  did  so 
mtend. 

Lord  Golbbidgb,  G.J. — I  have  no  doubt  in 
this  case.  If  a  man  imposes  upon  another  person 
by  saving  what  the  prisoner  said  to  the  barmaid, 
who  nad  no  authority  to  part  with  the  money, 
and  who  did  not  intend  to  part  with  the  money 
except  for  full  oonsideration,  and  obtains  money 
from  that  person,  it  is  a  stealing  of  money.  Here 
the  prisoner  got  the  money  bv  a  deliberate  trick, 
and!  should  be  vevy  sorry  that  there  should  be 
any  doubt  that  to  obtain  money  so  is  larceny. 

The  rest  of  the  Gourt  concurred. 

Convidion  affirmed. 


Sttjreme  (tort  of  Sutmiuxt 

COURT   OF  APPEAL. 

AprU  7,  9,  and  May  11, 1883. 
(Before  Bbbtt,  M.B.,  Lutdlbt  and  Boweh,  L. JJ.) 
Bbo.  on  the  prosecution  of  The  Gokkibbiovbbb  or 

THB  TbBASU&T  V,  ThB  JuBTICBB  or  MlDDLBSBX.  (a) 
APFBAL  raOK  THB  QXTBBB'b  BBNCH  BIVISIOK. 

Prisons —  Superctnnuaiion  of  officers — LiahiUiy  of 
county  for-^Prisons  Act  1877  (40  ^  41  Viet,  c,  21), 
s,  S6— Superannuation  Act  1859  (22  Viet.  e.  26), 
s,  7, 

At  the  time  of  the  coming  into  operation  of  the 
Prisons  Act  1877,  C,  a  governor  of  a  prison,  hcui 

(a)  BeportDd  by  P.  B.  HurosiNS,  Em]^  BAixMor-afr-Lftv. 
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been  in  the  prison  aerviee  for  mare  them  twenty 
years.  In  order  to  facilitate  improvemente  in  the 
organisation  of  the  Prisons  Department,  the 
Lords  of  the  Treasury,  pursuant  to  sect,  36  of  the 
Prisons  Act  1877«  granted  to  O,  an  annuity,  by 
way  of  compensation  allowance,  in  consideration 
of  his  retirement  from  office,  and  m^tde  an  order 
pursuant  to  paragraph  4  of  th<it  section,  appor- 
tioning  the  cwhount  between  the  rates  and  funds 
provided  by  Parliament,  The  amount  so  granted 
did  not  CBOceed  two-thirds  of  0*s  salary.  Upon 
objection  taken  by  the  justices  that  the  Lords  of 
the  Trea,9ury  had  no  power  to  order  that  a  portion 
of  such  allowance  should  be  paid  otU  of  the  rates, 
on  the  ground  thai  the  annuity  was  not  by  way 
of  superannuaiion  allowance  within  the  meaning 
of  paragraph  1  of  the  above  section,  but  was  a 
epeeial  compensation  allowance  made  for  the 
purpose  of  facilitating  improvements  in  the 
department  to  which  0.  belonged,  which,  according 
to  paragraph  2,  could  only  be  dealt  with  in  man* 
ner  provided  by  the  Superannuation  Act  1859  .* 

Held  (Bowen,  LJ,  doubting),  thai  ihe  apportion* 
ment  was  rightly  made,  and  judgment  of  Field 
and  Stephen,  Jj,,  making  absolute  an  order  for  a 
mandamus  commanding  thejusttces  to  pay  out  of 
the  county  rates  the  portion  charged  upon  themt 
affitmed, 

A  KULB  nisi  was  obtained  on  behalf  of  the  Oom- 
missioners  of  the  Treasnrr,  calling  apon  the  justices 
for  the  county  of  Middlesex  to  show  cause  why 
a  writ  of  mandanvus  should  not  issue  commanding 
them  to  pay  to  Gol.  Colvill  the  sum  of  4292. 6s,  Sd., 
being  the  proportion  of  the  pension  awarded  to 
him  as  the  late  governor  of  the  Middlesex  House 
of  Correction,  which  the  justices  were  liable  to 
pay  to  Gol.  Golvill  on  his  being  retired. 

Afterwards  a  special  case  was  stated  for  the 
opinion  of  the  court. 

The  following  are  the  material  parts  of  the  case : 

1.  Previously  to  and  up  to  the  Ist  April  1878 
(the  date  of  the  coming  into  operation  of  the 
Prisons  Act  1877),  the  justices  for  the  county  of 
Middlesex  in  quarter  sessions  assembled  were  the 
prison  authority  in  respect  of  Coldbath  Fields 
Prison,  in  the  county  of  Middlesex,  a  prison 
belonging  to  that  county,  and  were  the  local 
authority,  havine  before  that  date  the  manage- 
ment and  coDtroiof  the  prison  and  its  officers. 

2.  On  the  7th  Dec.  1854  the  jostices  appointed 
Gol.  T.  H.  Golvill  governor  of  Goldbath  Fields 
Prison  under  the  provisions  of  4  Geo.  4,  a  64, 
s.  25,  and  2^8  vict.  o.  56,  s.  24,  and  the  other 
public  general  Acts  then  in  force.  Gol.  Golvill 
continued  to  act  as  governor  of  the  above  prison 
beyond  the  1st  Apiil  1878,  namely,  until  Uie  24th 
Aug.  1878,  as  hereinafter  mentioned. 

8.  Afber  the  coming  into  operation  of  the  Prison 
Act  1877,  the  prison,  together  with  all  tiie  officers 
thereof,  was  taken  over  by  and  became  subject  to 
the  control  of  the  Seoretaiy  of  State  for  the  ^me 
Department  and  the  Prison  Gommissioners,  ac- 
ocnding  to  their  respective  functions,  as  by  that 
Act  is  provided.     GoL  Golvill  continued  subse- 

anently  to  the  transfer  to  be  the  governor,  and  to 
ischarse  the  duties  of  governor  down  to  the  24th 
Aug.  1878 ;  but  he  ceased  to  be  governor  as  from 
the  1st  Aug.  1878,  under  the  circumstances  herein- 
after  appearing. 

4.  Snortly  after  the  coming  into  operation  of 
the  Prison  Act  1877,  namely,  in  June  1878,  GoL 


Golvill  was  informed  by  one  of  the  Prison  Gom* 
missioners  that  he  might  if  he  pleased  resign  his 
appointment  of  governor  at  once,  and  receive  the 
full  rate  of  pension,  and  he  told  the  Prison  Gom- 
missioners  that  he  was  willing  to  retire  on  a 
pension  of  two-thirds  of  his  salary  and  emolu- 
ments, and  he  wrote  a  letter  to  that  effect  to  the 
Prison  Gommissioners.  Another  gentleman  was 
shortly  after  this  communication  appointed 
governor  of  the  prison  hy  the  commissioners,  and 
nrom  that  time  Gol.  Golvill  was  unable  to  aot  as 
governor  of  the  prison.  He  was,  after  be  was  ao 
unable  to  aot,  informed  by  one  of  the  Prison 
Gommissioners  that  his  pension  was  fixed  aft 
582Z.  138.  4d.  per  annum,  but  he  had  no  official 
notice  of  that  fact  or  of  his  resignation  being 
accepted. 

5.  The  Secretary  of  State,  after  the  transfer  of 
the  prison  mentioned  in  paragraph  8,  caused  par- 
ticulars of  Golonel  Golviil's  services,  accompanied 
by  a  letter,  dated  the  15th  May  1878,  to  be 
forwarded  to  the  Gommissioners  of  the  Treasury, 
in  order  that  they  might  be  moved  to  award  to 
him  such  an  amount  of  compensation  allowanoe 
as  they  might  consider  adequate  to  meet  the 
circumstances  of  the  case,  and  in  order  that  pay- 
ment of  the  allowance  might  be  apportioned 
between  the  funds  to  be  provided  by  Parliament 
and  the  rates  which,  at  or  immediate^  before  the 
commencement  of  the  Prison  Act  1877,  were 
applicable  to  the  payment  of  the  salary  of  Golonel 
GolvilL  The  Gommissioners  of  the  Treasury 
thereupon  awarded  to  Gol.  Golvill  an  annuity 
of  bS^L  13s.  id,  per  annum,  commencing  from  tlie 
1st  Aug.  1878,  and  apportioned  it  as  recpeetod, 
namelv,  4292.  6s,  8<i.,  to  be  borne  by  the  justices 
of  Middlesex  as  the  prison  authority  of  Goldbath 
Fields  Prison,  and  1581.  6s.  8d.,  to  be  borne  by 
grants  provided  by  Parliament. 

6.  From  the  documents  contained  in  the  appen- 
dix to  the  special  case  it  appeared  that  GoL 
Golvill  had  served  as  governor  of  the  prison 
upwards  of  twenty-three  years,  and  that  his 
pension  5821.  18s.  4d.  represented  thirty-eight- 
sixtieths  (one*sixtieth  per  annum)  for  a  aervioe  of 
twenty-three  years,  with  ten-sixtieths  (ten  years) 
added  on  his  retirement  from  the  public  service 
for  the  purpose  of  facilitating  improvements  in 
the  organisation  of  the  department  to  which  he 
belon^^,  and  five-sixtieths  (five  years)  added 
under  sect.  4  of  the  Superannuation  Act  1859,  the 
pension  being  calculated  on  a  salary  and  emolu- 
ments reckoned  at  9201.  per  annum. 

7.  Gol.  Golvill  at  the  time  of  his  retirement  was 
less  than  sixtv  years  of  age,  and  he  had  not 
become  incapable  from  confirmed  sickness,  a^  or 
infirmity,  or  injury  received  in  actual  execution  of 
his  duty,  of  executing  his  office  in  person,  nor  had 
a  medi^  certificate  of  any  such  age,  infirmity,  or 
injuryever  been  made  or  given. 

8.  The  office  held  by  GoL  Golvill  had  not  been 
abolished,  nor  had  he  oeen  deprived  of  any  salary 
or  emolument  by  reason  of  the  abolition  of  the 
office  which  he  held.  By  reason,  however,  of  his 
ceasing  to  be  governor  as  aforesaid,  he  oeased  to 
ei^'ov  the  salary  and  emoluments  which  as  gover* 
nor  he  had  enjoved. 

9.  GoL  Golville  retired  from  his  governorship 
for  the  purpose  of  fbcilitating  dhimgea  in  the 
genml  system  of  administration  of  all  the  prisons 
vested  in  the  Secretary  of  State  by  the  Prison 
Aot  1877,  and  the  improvements  in  uie  organisa- 
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tion  of  the  Prison  Department  which  were  then  in 
the  ooone  of  being  carried  out  for  the  parpoee  of 
eooDomj  and  efficiency.  This  re-organiBatioD 
applied  generally  to  the  whole  Prison  Department, 
inolnding  the  prtsons  which  were  retained  as 
priBons,  a  nnmber  being  discontinued. 

11.  No  special  minnte  within  the  meaning  of 
sect.  7  of  the  Superannuation  Act  1859  had  ever 
been  made  or  laid  before  Parliament  with  refer- 
ence to  GoL  Ck>)Till  or  his  office. 

12.  Col.  Golyill's  only  right  to  a  pension  or 
allowance  before  the  passing  of  the  Prison  Act 
1877  depended  on  poblio  general  statates. 

13.  Ko  grant  or  award  had  been  made  by  the 
Treasury  of  any  pension  or  superannuation  allow- 
snce  to  Ool.  Golvill,  other  than  as  above 
mentioned.  The  defendants  decliued  to  pay  to 
Gol.  Golvill  the  portion  of  the  allowance  de- 
manded from  them,  and  on  the  18th  Nov.  1879  a 
formal  demand  to  pay  the  same  was  addressed  to 
ibe  defendants  through  their  clerk  by  the  Solicitor 
to  the  Treasury.  The  defendants  subsequently 
to  the  receipt  of  such  demand  assembled  in 
quarter  aessions,  and  on  the  16th  Feb.  1880  the 
defendants,  through  their  clerk,  refused  to  pay 
the  same. 

The  question  for  the  opinion  of  tho  oourt  was, 
whether  the  defendants  ought  to  discharge  out  of 
the  county  rates  the  portion  of  the  annuity 
so  cbargedf  upon  them  as  iJoresaid,  or  any  part 
thereof. 

Field  and  Stephen,  JJ.  held  that  the  defen- 
dante  were  liable  to  discharge  the  whole  of  the 
portion  so  charged,  and  made  the  rule  for  a 
mandamu8  absolute.  Their  judgment  is  reported 
48  L.  T.  Rep.  N.  S.  480. 

The  defendants  appealed. 

ilprtl  7  and  9. — The  appeal  was  argued  by 
B.  a.  Wright  for  the  justices,  appellants,  and  by 
A,  L.  BmUh  (Sir  H,  JameM,  A.  G.«  with  him)  for 
the  prosecution  in  suppcwt  of  the  judgment  of  the 
Divisional  Gourt. 

The '  arguments  turned  mainly  on  the  oon- 
simction  of  the  Superannuation  Afit  1859  (22  Vict. 

0.  126)  sect.  7,  and  the  Prison  Act  1877  (40  &  41 
Yiot.  0.  21)  s.  36. 

By  the  Superannuation  Act  1859  (22  Yiot.  c.  26) 

1.  7: 

It  ahall  he  lawful  for  the  CommiBsionerB  of  the 
TiQMQiy  to  ^raat  to  any  person  xetirinff  or  removed 
from  the  pnbho  serrioe  in  oonseqnenoe  <^  the  abolition 
of  bis  offioe,  or  for  the  pnrpooe  of  fMilitatisg  improye- 
rnents  in  the  aTganisation  of  the  department  to 
whioh  he  belongs,  by  which  greater  efficienoy  and 
economy  can  be  efxeoted,  snoh  special  annnal  allowance 
by  way  of  compensation  as.  on  a  fnll  oonsidexation 
of  the  eircamstanoee  of  the  case,  may  seem  to 
the  nid  commissioners  to  be  a  reasonable  and 
JQtt  compensation  for  the  loss  of  office,  and  if  the 
oompensation  shall  exceed  the  amount  to  which  such 
pttwm  wonld  have  been  entitled  under  the  scale  of  super- 
■mmation  prorided  by  this  Act  if  ten  years  were 
idded  to  the  nnmber  of  years  which  he  may  have  aotoally 
•erred,  snch  allowance  shall  be  granted  by  speoial 
minnte  stating  the  speoial  grounds  for  granting  such 
illowance,  which  minute  shall  be  laid  before  Parliament, 
and  no  snch  allowance  shall  exceed  two-thirds  of  the 
nlaiy  and  emoluments  of  the  office. 

By  the  Prison  Act  1877  (40  &  41  Yiot.  c.  21),  s. 
96: 

If,  at  any  time  after  the  oonunencement  of  this  Act, 
it  appears  to  the  Treasuxr  that  any  existiolg  officer  of  a 
prison  has  been  in  the  prison  service  for  not  less  than 
twenty  yean,  and  is  not  les^  than  sixty  years  of  age,  or 


that  any  existing  officer  of  a  prison  has  beoome  inoapiJde, 
from  confirmed  sickness,  age  or  infirmity,  or  mjuzy 
received  in  actual  execution  of  his  duty,  <s  executing 
his  office  in  person,  and  such  sickness,  age.  infirmity,  or 
injury  is  owtified  by  a  medical  certificate,  and  there 
shall  be  a  zeport  of  the  i^rison  commissioners  testifying 
to  his  good  conduct  during  his  period  of  service  under 
them,  and  recommending  a  g^rant  to  be  made  to  him,  the 
Treasury  may  grant  to  such  officer,  having  regard  to  his 
length  of  prison  service,  an  annuity,  by  way  of  super- 
annuation allowance,  not  exceeding  two-tmrds  of  his 
salary  and  emolnments,  or  a  gratniliy  not  exceeding  the 
amount  of  bis  salary  and  emoluments  for  one  year. 

If  an^  office  in  any  prison  to  which  this  Act  applies 
is  abolished,  or  any  officer  is  retired  or  removed,  an^ 
existing  officer  of  a  prison  who  by  reason  of  such  aboli- 
tion, retirement,  or  removal  is  deprived  of  any  salair  or 
emoluments,  shall  be  dealt  with  in  manner  provided  by 
the  Superannuation  Act  1869,  with  respect  to  a  person 
retiring  or  removed  from  the  public  service  in  conse- 
quence of  the  abolition  of  his  office,  or  for  the  purpose 
of  facilitating  improvements  in  the  organisation  of  the 
department  to  which  he  belongs. 

"  Prison  service "  for  the  purposes  of  this  section 
means,  as  respects  the  period  before  the  commenoement 
of  this  Act,  service  in  a  particular  prison,  or  in  the 
prisons  of  tiie  same  authority,  transferred  to  the  Secre- 
tary of  State,  and,  as  respects  the  period  after  the  com- 
menoement of  this  Act,  service  in  any  such  prison  or,  in 
any  other  prison  transferred  to  the  Secretary  of  Stato 
under  this  Act. 

Anjr  annuity  by  way  of  snj>erannuation  allowance  or 
gratuity  granted  under  this  section  shall  be  ap- 
portioned between  the  period  of  service  before  the  com- 
mencement of  this  Act  and  the  period  of  service  after 
the  commencement  of  this  Act,  and  so  much  of  such 
annuity  or  allowance  as  is  payable  in  respect  of  service 
before  the  commenoement  of  this  Act,  regard  being  had 
to  the  amount  of  salary  then  paid,  but  without  taking 
into  account  any  number  of  years  added  to  the  officer's 
service  on  account  of  abolition  of  office  or  for  facili- 
tating the^rganisation  of  the  department,  shall  be  paid 
by  the  prison  authority  of  the  prison  in  which  the  officer 
to  whom  such  annuity  or  aUowance  is  granted  was 
serving  at  the  date  of  the  commencement  of  this  Act, 
out  of  rates  which  at  or  immediately  before  the  com- 
mencement of  this  Act  were  applicable  to  the  payment 
of  the  salary  of  such  officer,  and  the  residue  shall  be  paid 
out  of  moneys  provided  by  Parliament. 

The  foUowinfir  statutes  were  also  referred  to: 
b  &6  Yiot.  c.  98,  s.  30  (which  was  in  force  when 
Ool.  Colvill  was  appointed  gOTeroor) ;  4  &  5  Will.  4i, 
c.  24 :  22  Yiot.  c.  26,  ss.  2, 4  28  <fe  29  Yiot  c.  126 
(the  Prison  Act  1865),  ss.  15,  73,  74,  79 ;  34  &  35 
Yiot.  c.  36;  35  <fe  36  Yiot.  c.  83 ;  39  &  40  Yiot. 
C.735    41  A  42  Yiot.  0.63.  Cur.  adv.vuU. 

Jfay  11.— LiHDiJiT,L.  J.— ^Thefacts  are  all  set 
ontin  the  special  case,  and  therefore  it  is  only 
neoessary  for  me  to  state  the  point  which  we  have 
to  decide.  The  qaestion  is  whether  the  jastices 
of  Middlesex  are  bound  to  dicharge  oat  of  the 
county  rates  that  portion  of  the  annuity  granted 
to  Ool.  Oolyill  wnich  the  Oommissioners  of  the 
Treasury  have  charged  upon  them,  or  any  part  of 
such  portion.  The  £Mst8  relating  to  Ool.  Oolvill 
will  be  found  stated  in  paragraphs  6,  7,  8,  end  9 
of  the  spedai  case.  The  first  statute  to  which  it 
is  necessary  to  refer  is  the  Prison  Act  1877  (40  & 
41  Yiot.  0.  21)  s.  36.  We  have  all  felt  great  diffi- 
onlty  in  interpreting  that  section,  for  the  words 
which  are  introduced  Inr  way  of  parenthesis  make 
it  extremely  obscure.  The  section  must  be  con- 
strued with  reference  to  the  proyisions  of  the 
Superannuation  Act  1859  (22  Yiot  c.  26),  and  that 
Act  must  he  construed  with  referenee  to  4  &  5 
WilL  4,  c.  24.  There  is  a  series  of  statutes 
dealing  with  allowances,  superannuation,  compen« 
sation,  and  pensions,  and  there  appears  to  be  a 
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tendenoj  to  dass  the  Tarions  matters  dealt  with 
in  different  olasses,  and  to  oall  them  by  different 
names.  The  statutes  distinguish  between  super- 
annuation and  allowanoe  and  compensation.  In 
4  ^  d  Will.  4^  c.  24,  the  word  "  compensation  "  is 
used,  and  it  applies  to  offices  which  are  abolished 
or  reduced  in  value,  and  in  the  same  statute  we 
also  find  the  following  expressions,  "  pension," 
''allowance,'*  "superannuation,"  "superannuation 
allowance  or  compensation,"  and  '*  retired  allow- 
anoe." Looking  at  4  &  5  Will.  4,  c.  24  alone,  it 
seems  to  me  that  the  three  words,  "compensa- 
tion," "superannuation,"  and  "allowance,  are 
used  to  denote  different  things,  and  that  the  word 
"allowance"  is  applied  mainly  to  unusual  super- 
annuation allowances.  It  is  important  to  ascertain 
and  appreciate  the  distinction  between  the  various 
words  used.  I  now  come  to  sect.  36  of  the  Prison 
Act  1877  (40  Sd  41  Yict.  o.  21).  Col.  Golvill  is  clearly 
not  within  the  firrt  clause  of  that  section,  for  he 
was  under  sixty  years  of  age^  and  had  not  become 
incapable,  from  confirmed  sickness,  age,  or  infir- 
mity, or  injurjr  received  in  the  execution  of  his 
duty,  of  exercising  his  office  in  person;  this 
clause  applies  to  an  annuity  by  way  of  super- 
annuation allowance,  that  is  to  sa^,  a  retiring 
allowance*  which  may  be  granted  in  the  cases 
specified.  The  second  clause,  I  think,  does  apply 
here.  It  is  urged  that  Gol.  Oolvill  is  not  within  it 
because  the  expression  is,"  if  any  officer  is  retired," 
and  it  is  said  that  this  does  not  apply  to  him 
because  his  retirement  was  voluntary;  out  J  think 
he  is  in  the  position  of  an  officer  who  is  "  retired," 
for  he  was  allowed  to  retire,  and  I  am  of  opinion 
that  this  comes  within  the  clause,  and  that  the 
words  do  not  refer  exclusively  to  oompulsory 
retirement  This  second  clause  goes  back  to  the 
Superannuation  Act  1859,  for  it  provides  in 
suBstanoe  that  the  officers  of  the  prisons  referred 
to  shall  be  dealt  with  as  provided  by  the  Super- 
annuation Act  If  sect.  86  of  the  Act  of  1877 
had  stopped  there,  it  would  have  come  to  this, 
that  an  officer  such  as  Gol.  Golvill  would  be 
entitled  to  be  paid  by  the  Treasury  out  of  the 
public  funds  (not  out  of  the  rates)  such  sum  as 
miflfht  be  awarded  under  the  Superannuation  Act 
1859.  Sect  2  of  the  Snoerannuation  Act  relates 
to  the  ordinary  rate  of  allowance,  and  this  depends 
on  the  period  of  service.  Sect  4  provides  for  the 
mode  of  computing  the  amount  of  superannuation 
in  certain  cases  there  mentioned ;  I  refer  to  it  in 
order  to  show  the  scheme  on  which  the  Act  is 
based.  This^  scheme  is  that,  when  an  additional 
allowance  is  intended  to  be  made,  a  certain  number 
of  years  is  to  be  added  to  the  number  of  years 
which  the  officer  who  is  to  receive  the  allowance 
has  served,  and  he  is  to  be  treated  as  if  he  had 
served  more  years  than  he  has  in  fact  served,  and 
the  scale  applicable  to  such  longer  period  of 
service  is  to  be  applied.  Sect  7  is  the  important 
section,  for  it  would  have  governed  the  present 
case  if  sect.  86  of  .the  Act  of  1877  had  stopped  at 
the  end  of  the  second  clause.  The  first  half  of 
sect.  7  of  the  Act  of  1859  seems  to  show  t^t,  in 
theory  at  least,  the  Treasury  could  grant  what 
they  liked,  without  having  resard  to  any  definite 
scale ;  but,  in  my  opinion,  the  last  part  of  that 
section  shows  that  it  was  contemplated  that  the 
Treasury  would  have  regard  to  the  period  of 
service,  and  would  apply  as  a  standard  the  scale 
referred  to  in  sect.  2.  In  theory  the  Treasury 
might  make  an  arbitrary  grant,  without  regard  to 


scale,  but  that  was  not  the  mode  of  proceeding 
contemplated.  I  think  we  ought  not  to 
assume  that  the  Treasury  would  exercine  their 
powers  arbitrarily,  but  ooght  to  attribute  to  them 
the  intention  of  proceeding  upon  the  lines  sketched 
out  for  them  by  the  Act  of  Parliament  I  now 
noma  to  the  last  clause  of  sect.  86  of  the 
Prison  Act  1877*  The  whole  difficulty  in  the 
present  case  arises  from  the  words  "  without 
taking  into  account  any  number  of  years  added  to 
the  officer's  service  on  account  of  abolition  of 
office  or  for  facilitating  the  organisation  of  the 
department"  These  words  cannot  apply  -to  the 
case  of  an  officer  who  is  only  entitled  to  a  anper- 
annuation  allowance  under  the  first  clause  of  the 
section ;  they  can  only  apply  to  the  case  of  a 
person  who  is  entitled  to  compensation  as  distin- 
guished from  superannuation  allowanoe.  There 
is  therefore  this  difficulty,  that  in  order  to  give 
effect  to  these  words,  it  becomes  necessary  to  ex- 
tend the  meaning  of  the  expression  "  superannuar 
tion  allowance  or  gratuity"  so  as  to  include  com- 
pensation, or  we  must  deprive  the  words  of  the 
effect  which  it  was  intended  they  should  have, 
and  defeat  the  purpose  for  which  they  were  intro- 
duced  into  the  Act.  We  cannot  interpret  the 
words  with  strict  accuracy.  Mr.  Wright,  in  his 
able  argument,  suggested  that  the  words  might 
have  been  inserted  to  meet  such  a  case  as  thia  :  A 
governor  of  a  prison  has  served  his  full  time»  and 
18  more  than  sixty  years  old,  but  does  not  wish  to 
retire,  although,  if  he  did  retire,  he  would  be 
entitled  to  a  superannuation  allowance  under  the 
first  clause  of  the  section ;  the  prison  authority, 
however,  considers  it  desirable  for  the  pur- 
pose of  facilitating  the  reorganisation  of 
the  department  that  he  should^  retire  and 
receive  compensation.  It  is  said  that  the 
words  in  question  were  put  in  to  meet 
such  a  case  as  that.  I  do  not  say  the  words 
would  not  meet  such  a  case,  but  I  can  see  no 
reason  for  confining  them  to  such  a  case.  The 
section  is  extremely  obscure,  but  I  think  thn  trae 
explanation  is  that  by  a  blunder  in  draf  tia^,  the 
expression  "superannuation  allowaace,"  in  the 
early  part  of  the  last  clause,  is  used  as  exduding 
compensation,  but  later,  in  the  same  clause,  has 
been  inserted  upon  the  supposition  that "  compen- 
sation" has  been  included  in  "superannuation 
allowance."  On  any  other  explanation  I  cannot 
understand  the  section.  The  difficul^  is  that  the 
words  would  cease  to  be  applicable  if  the  Treasury 
were  to  adopt  an  arbitrary  mode  of  granting  oom« 
pensation  under  sect  7  of  the  Superannuation 
Act  1859 ;  but  I  assume  that  the  Treasury  will  act 
in  accordance  with  the  intention  of  the  Legisla- 
ture, and,  in  granting  compensation,  will  base  their 
calculation  upon  past  services.  If  they  do  this» 
the  diffioultjr  is  got  over.  I  am,  therefore,  of  opin  ion 
that  the  judgment  appealed  from  was  rights 
and  ought  to  be  affirmed.  The  Master  of  the 
Bolls  wishes  me  to  state  that  he  concurs  in  this 
view. 

BowxK,  L.J. — I  have  also  bestowed  much  time 
and  reflection  upon  the  construction  of  the  36th 
section  of  the  Prison  Act  1877.  It  is  an  obscure 
enactment,  and  difficult  to  construe,  and,  in  mj 
opinion,  we  cannot  arrive  at  a  conclusion  either 
one  way  or  the  other  in  the  present  case  without 
doing  violence  to  the  words  of  the  section  and 
also  of  the  Superannuation  Act  1859.  I  do  not 
feel  justified  in  expressing  dissent  from  the  view 
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taken  by  the  Queen's  Bench  Division  and  by  the 
Master  of  the  Bolls  and  Lindley,  L.  J.|  but  I  still 
feel  mnch  doabt  and  difficulty. 

JudgmerU  affirmed. 

Solicitor  for  prosecution.  The  Solicitor  to'  the 
Treasury, 
Solioitors  for  defendants,  NiehoUon  and  Herhei't, 


HIGH    COURT   OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 
Tuesday,  Dee.  4, 1883. 

(Before  Lord  Colsridob,  G.J.,  Stephbn  and 

Mathew,  JJ.) 

West  Lancasbirb  Bailwat  Comfant  (apps.)  v. 

Iddon  (resp.).(a) 

BaUways  Clauses  Act  1863  (26  ^  27  Viet.  e.  92), 
f.  15 — Bridge  with  an  opening  span — Detention 
ff  any  vessel,  harge,  or  boat '^  Barge  wUh  mast 
which  coidd  he  lowered. 

By  seeL  15  of  the^BaUways  Clauses  ile<  1863, 
"  where  the  company  cons^ets  a  bridge  wUh  an 
opening  span,  it  shaU  not  be  laufful  for  the 
company  to  detain  any  vessel,  harge,  or  boat  for 
a  longer  time  than  may  be  necessary  for  ad' 
miUing  a  carriage  or  engine  traversing  ihe 
railtoay,  and  approaching  the  bridge^  to  cross 
the  bridge,  and  for  opening  the  bridge  to  cidmif 
the  vessel,  barge,  or  boat  to  pass ;  and  ihe 
company  shaU  be  subject  to,  and  shall  abide 
by,  such  regulations  vrith  regard  to  ihe  user 
of  Hie  bridge  as  may  from  time  to  time  be  made 
by  the  Board  of  Trade.  If  the  company  detains 
a  vessel,  barge,  or  boat  longer  than  the  time 
aforesaid,  or  fails  in  any  respect  to  abide  by 
nuh  regultitions  as  aforesaid,  they  shaU  for 
every  such  offence  be  liable  to  a  penally  not  ese- 
ceeding  twenty  pounds,  without  prejudice  to  any 
remedy  against  them  for  any  loss  or  damage 
sustained  by  any  person" 

The  railway  of  the  appellant  company  was  carried 
over  the  river  D.,  which  was  a  navigable  river, 
by  a  bridge  with  an  opening  span. 

BM,  that  the  railway  company  were  not  bound  to 
open  the  bridge  for  a  barge  with  a  mast  so  con- 
strueied  thai  it  could  be  lowered,  and  that 
refusing  to  open  the  bridge  for  stuh  a  vessel 
was  not  a  detention  within  the  meaning  of  the 
AcL 

Gasb  stated  by  two  of  Her  Majesty's  justices  of 
the  peace  for  the  county  of  Lancaster,  under  sect. 
33  of  the  Summary  Jurisdiction  Act  1879. 

1.  Upon  the  hearing  of  a  certain  information 
and  complaint  preferr^  by  the  respondent  against 
the  appellants,  for  that  the  appellants  on  the  9th 
Feb.  1883,  at  Tarleton  in  the  said  county,  then 
being  incorpoi^ted  by  the  West  Lancashire  Bail* 
way  Act  1871,  and  which  Act  is  incorporated  with 
ana  forms  part  of  the  Oompanies  Glauses  Conso- 
lidation Act  1845,  and  part  1  (relating  to  cancel- 
latioc  and  surrender  of  snares),  and  part  3  (relating 
to  debenture  stock)  of  the  Companies  Glauses 
Act  1863,  the  Companies  Glauses  Act  1869,  the 
Lands  Clauses  Consolidation  AcU  1845, 1860,  and 
1869,  the  Bailways  Clauses  Consolidation  Act  1845, 
and  part  1  (relating  to  construction  of  a  railway) 

(•)  Beportedby  H«  D.  Bohut,  Eiq.,  BarristeMit-Lftw. 


of  the  Bailways  Glauses  Act  1863,  unlawfully  did 
detain  a  vessel,  barge,  or  boat  belonging  to  the 
respondent  at  a  certain  bridge  with  an  opening 
span,  belonging  to  the  appellants,  for  a  longer 
time  than  was  necessary  for  admitting  a  carriage 
or  engine  traversing  the  railway  and  approaching 
the  bridge,  to  cross  the  bridge,  and  for  opening 
the  bridge  to  admit  the  vessel,  barge,  or  boat  to 
pass,  contrary  to  sect.  15  of  the  Bailwi^s  Clauses 
Act  1863,  and  sect.  31  of  the  West  Lancashire 
Bailway  Act  1871,  we  adjudged  that  the  appellants 
had  detained  the  respondent's  barge  for  a  longer 
time  than  aforesaid,  and  we  convicted  the  appel« 
lants  in  a  penalty  of  108.  and  costs. 

2.  The  following  facts  were  either  proved  before 
us  or  admitted  by  both  parties : 

3.  Sect.  13  of  the  Act  6  Geo.  1,  c.  38,  is  as 

follows : 

And  it  is  hereby  also  farther  enacted  and  declared  by 
tbeaathority  aforesaid,  that  the  said  rivor  Douglas,  alias 
Asland,  is  and  for  ever  hereafter  shall  be  esteemed  and 
taken  to  be  navigable  from  the  said  river  Bibble  to  the 
said  place  called  Mizy  Lane  End,  in  the  township  of 
Wigan  aforesaid,  and  that  all  the  King's  liege  people 
whatsoever  may  have  and  lawfully  enjoy  their  free 
passage  in,  along,  through,  and  npon  the  said  river 
Douglas,  aUaa  Asland,  or  any  part  thereof,  between  the 
said  river  Bibble  and  the  said  place  called  Mizy  Lane 
End  in  the  township  of  Wigan  aforesaid,  with  boats, 
barges,  lighters,  and  other  vessels,  and  also  all  necessary 
and  convenient  libertieB  for  navigating  the  same  without 
any  let,  hindrance,  or  obstruction  from  any  person  or 

Sersons  whatsoever,  paying  such  rate  anddulnr,  rates  and 
uties,  as  are  by  this  Act  appointed  to  be  paid  to  the  said 
widertakers,  their  heirs  or  assigns. 

4.  The  railway  of  the  appellants  is  carried  over 
the  river  Douglea  or  Asland  by  a  bridge  having 
two  opening  spans.  By  sect.  31  of  the  West 
Lancashire  Bailway  Act  1871,  sub-sect.  D.,  it  is 
enacted  that  sect  15  of  the  Bailways  Clauses  Act 
1863  (incorporated  with  that  Act)  shall  extend  and 
apply  to  the  bridge  or  viaduct,  not  only  when 
constructed,  but  also  during  the  construction 
thereof.  Part  L,  which  includes  the  said  sect.  15 
of  the  Bailway  Glauses  Act  1863,  is  incorporated 
with  the  West  Lancashire  Bailway  Act  1871. 

5.  Sect.  15  of  the  Bailways  Clauses  Act  1863  is 
as  follows : 

Where  the  company  constructs  a  bridge  with  an 
opening  span,  it  shall  not  be  lawful  for  the  company  to 
detain  any  vessel,  barge,  or  boat  at  the  bridge  for  a 
longer  time  than  may  be  necessary  for  admitting  a 
carriage  or  engine  traversing  the  railway,  and  ap]proaoh- 
in^  the  bridge  to  cross  the  bridge,  and  for  opening  the 
bridge  to  admit  the  vessel,  barge,  or  boat  to  pass,  and 
the  company  shall  be  subject  to  and  shall  abide  by  such 
regulations  with  regard  to  the  use  of  the  bridge  as  may 
from  time  to  time  be  made  by  the  Board  of  Tnkde.  If  the 
company  detains  a  vessel,  barge,  or  boat  longer  than  the 
time  aforesaid,  or  fails  in  any  respect  to  abide  by  anv 
such  regulations  as  aforesaid,  they  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  twenty 
pounds  without  prejudice  to  any  remedy  against  them 
for  any  loss  or  damage  sustained  by  any  person. 

6.  The  respondent  is  the  owner  of  a  vessel  or 
barge  fitted  with  a  mast,  and  with  such  vessel  or 
barge  has  the  right  to  navigate  the  said  river  at 
the  point  where  it  is  crossed  by  the  said  bridge. 

7.  The  said  vessel  or  barge  passes  along  oanalsi 
and  on  account  of  the  low  arches  of  canal  bridges 
is  fitted  with  an  apparatus  whereby  the  mast  can 
be  raised  or  lowerea.  The  canal  lock  nearest  to  the 
bridge  is  distant  therefrom  about  three-quarters  of 
a  mile.  The  sail  is  not  always  raised  on  the  river, 
but  before  the  bridge  was  constructed  there  was 
no  need  to  lower  the  mast  at  that  point.     The 
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river  is  tidal,  and  the  respondent's  TesBel  or  baree 
passes  up  or  down  only  with  the  tide.  The  height 
of  the  bridge  above  the  river  is  not  sufficient  to 
allow  the  vessel  or  barge  to  pass  nnder  with 
raised  mast,  except  when  the  tide  is  at  still  water. 
At  the  time  of  the  detaining  complained  of  the 
vessel  or  barge  oould  not  pass  nnder  with  raised 
mast.  The  respondent  had  before  snch  time 
given  notice  to  the  appellants  that  his  vessel  or 
barge  wonld  be  passing  the  bridge  at  10  a.m.,  and 
requested  the  appellants  to  have  the  bridse  open. 
The  respondent's  vessel  or  barge  approacHied  the 
bridge  coming  down  from  the  look  with  hoisted 
sail,  arriving  at  the  bridge  half  an  honr  later 
than  the  time  he  had  fixed.  The  respondent  had 
to  lower  his  sail  and  mast  in  order  to  get  through 
the  bridge,  which  would  take,  as  stated  by  witness, 
from  fifteen  to  twenty  minutes,  and  he  then  had 
to  put  it  up  ag^ain  when  he  got  through  the 
bridge.  No  evidence  was  given,  nor  was  it 
contended  by  appellants,  that  any  carriage  or 
engine  was  traversing  the  railway  and  approach- 
ing the  bridge  at  the  time  respondents  vessel  or 
barge  arrived  at  the  bridge.  It  was  admitted  on 
behalf  of  the  appellants  that  they  wonld  have 
refused  to  open  the  bridge  for  the  respondent  if  he 
had  come  punotoally  at  ten  o'clock  or  any  other 
hour. 

8.  The  respondent  had  paid  toll  to  the  Leeds 
and  Liverpool  Canal  Company  for  his  voyage. 

9.  It  was  admitted  by  both  appellants  and 
respondent  that  no  regulations  with  regard  to  the 
nse  of  the  bridge  have  been  made  by  the  Board  of 
Trade. 

10.  The  resDondent  contended  that  he  had  a 
right,  under  seot.  13  of  the  Act  6  Qeo,  1,  o.  88,  set 
out  above,  to  enjoy  free  passage  along  the  said 
river  at  the  point  in  question,  and  to  pass  the 
bridge  with  hoisted  sail  as  a  convenient  liberty 
for  navigating  snch  river  without  obstruction,  and 
therefore  to  have  the  bridge  open  for  him  accord- 
ingly. 

11.  The  appellants  contended  that,  as  the  barge 
oould,  and  in  fact  did  pass  with  lowered  roast 
without  the  bridge  being  opened,  they,  the  appel- 
lants, had  not  detained  the  barge  within  the 
meaning  of  seot.  15  of  the  Railways  Clauses  Act 
1863. 

12.  We  were  of  opinion  that,  as  a  matter  of  fact, 
the  progress  of  the  respondent's  vessel  or  barge 
was  retarded  by  the  bridge  being  unopened  for  a 
longer  time  than  allowed  by  sect.  15  of  the 
Railways  Clauses  Act  1863,  and  as  a  point  of  law 
this  was  a  detaining  of  the  vessel  or  barge 
within  the  meaning  of  sect.  15  of  the  Railways 
Clauses  Act  1863,  and  convicted  the  appellant  in 
the  manner  before  stated. 

13.  The  question  of  law  therefore  upon  which 
this  case  is  stated  for  the  opinion  of  tho  court  is, 
whether  upon  the  facts  and  admissions  stated,  and 
having  regard  to  the  provisions  of  sect.  13  of  the 
statute  of  6  Geo.  1,  c.  38,  and  sect.  15  of  the 
Railways  Clauses  Act  1863,  the  appellants  ought  to 
have  opened  the  bridge  for  respondent's  vessel  or 
barge  to  pass  through. 

A.  T,  Lawrence  for  the  appellants. — The  con- 
struction put  upon  the  statute  by  the  justices  is  an 
unrea8ona[ble  one.  It  would  make  the  traffic  of 
the  railwiw  impossible;  the  train  could  not  leave 
the  preceding  station  until  the  bridge  is  re-con- 
neoted.    Of  course  it  must  be  opened  for  ocean- 


going vessels,  but  that  traffic  is  very  much  less 
than  the  barge  traffic.  By  the  Act  the  bridge  had 
to  be  built  a  certain  height,  and  that  in  itself 
shows  that  it  was  never  intended  that  it  should 
be  opened  for  all  kinds  of  vessels.  These  barges 
have  masts  which  are  made  in  such  a  way  that 
they  can  be  lowered,  and  therefore  they  are  not 
the  class  of  vessels  for  which  the  railway  company 
are  bound  to  open  the  bridge. 

FvXLarUm  for  the  respondent. — ^It  is  not  found 
as  a  fact  in  the  case  that  this  boat  is  not  an  ocean- 
going vessel ;  these  barges  go  on  both  the  canal 
and  the  river.  The  Act  does  not  apply  to  one 
class  of  vesB^  more  that  another.  The  public 
have  a  right  to  use  a  navigable  river  without  any 
obstruction,  and  such  right  is  preserved  by  the 
Act  which  compels  the  railway  company  to  open 
the  bridge.  The  bridge  is  made  in  this  way  for 
the  very  purpose  of  protecting  the  right  of  the 
public  in  navigating  tne  river.  The  justices  have 
found  as  a  fact  that  there  was  a  "  detention/'  and 
therefore  there  is  no  appoaL 

Lord  CoLBUDGi,  C  J. — ^It  is  dearly  the  dutv^  of 
the  railway  company  to  open  the  bridge  for  ships 
having  masts  which  will  not  lower,  but  the  ques- 
tion here  is,  whether  they  are  bound  to  open  the 
bridge  for  vessels  having  masts  which  will  lower. 
I  am  of  opinion  that  they  need  not  do  anything  of 
the  kind.  By  seot.  15  of  the  Railways  Clauses 
Act  1863  the  company  are  liable  to  pay  a  penalty 
not  exceeding  201.  if  they  detain  a  vessel,  barge, 
or  boat  for  a  longer  time  than  is  necessaxy  for 
admitting  a  carriage  or  eneine  traversing  the 
railway  and  approaching  the  oridge  to  oross  the 
bridge,  and  for  opening  the  bridge  to  admit  the 
vessel,  barge,  or  boat  to  pass ;  but  here  it  is  not 
necessary  that  the  barge  need  be  detained  at  all, 
because  the  mast  can  be  lowered,  and  it  is  con- 
struoted  for  that  purpose.  I  think  the  true  con* 
strnction  of  the  Act  is,  that  it  is  not  necessary  to' 
open  the  bridge  for  a  barge  which  can  lower  Uie 
mast ;  and  refusing  to  open  the  bridge  in  such  a 
case  is  not  a  detention  within  the  meaning  of  HotiL 
15  of  the  Railways  Clauses  Act  1863.  The  appel- 
lants are  entitled  to  succeed,  and  the  oonvictioa 
must  be  quashed. 

Stephen  and  Mathsw,  JJ.  concurred. 

Convxction  quashed. 

Solicitors  for  the  appellants,  Sandy  and 
Trevener* 

Solicitors  for  the  respondent,  Hamlin  and 
Qrammer, 


Monday,  Dec  10, 1883. 

(Before  Lord  Colbeidgb,  C.J.,  Stephen  and 

Mathew,  JJ.) 

DiNNDTo    (app.)   V.   South   Shields  Guaeduks 

(resps.).  (a) 

Wife  ehargeahle — Maintenance  &y  Jtushand — Pay 
meni  towards  coet  of  relief— Limit  of  amownt  to 
he  ordered—Sl  ^  32  Vict.  c.  122,  e.  33. 

By  ihe  Poor  Law  Amendinent  Act  1868,  a,  33,  when 
a  nuurried  woman  requires  relief  vfithaut  h&r 
huebandf  guardians  or  overseers  may  applu  to 
justices,  who  may  summon  sitch  hushakd  to 
appecw  before  them  to  show  cause  why  an  order 
should  not  be  made  upon  him  to  meMUam  hie 
wife,  and  make  an  order  upon  him  to  pay  such 

(a)  Heported  by  M.  W.  McKillab,  Esq^  BftRister«t-lAw. 
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ram  vfeMy  or  oih&rwUe  iowardg  ihs  eoai  of  the 
relief  of  the  wife,  a$  afUr  conMercUion  of  ail 
the  eirewm$tanee$  ofihs  ecus  ahaU  appear  io  ihem 
to  be  proper^  and  shaU  determine  in  such  order 
how  and  to  whom  the  payments  ahaU  from  time 
to  time  he  made, 

Beepondenie  proved  upon  an  application  under  this 
section  that  they  had  granted  relief  to  the 
appelttani'e  wifi  to  the  amount  of  3s.  a  week,  and 
that  the  anpeUant  was  able  to  maintain  her  ai 
15».  a  weeh. 

Fald.  upon  a  eaee  etaied  by  Stephen  and  Mathew, 
JJ.  (dissentienie.  Lord  Oolendge,  0J.\  that  the 
juetiees  had  no  power  under  this  section  to  order 
payment  beyond  the  actual  relief  grctnted,  and 
that  an  order  of  lbs.  a  week  was  bad. 

This  was  a  case  stated  by  two  of  Her  Majesty's 
jastioes  of  the  peaoe  in  ant)  for  the.  boroagh  of 
South  Shields  m  the  ooanty  of  Darham,  under 
the  statute  20  &  21  Yiot.  c.  43,  for  the  purpose  of 
obtaining  the  opinion  of  the  oourt  on  questions  of 
law  which  aroee  before  them  as  therein  stated. 

1.  At  a  petty  sesiions  holden  at  South  Shields 
aforesaid,  in  and  for  the  said  borough,  on  the 
17th  Not.  1882,  a  complaint  preferrod  by  the 
respondents  aoainst  the  appellant,  charging 
ibe  appellant  for  thac  on  the  2nd  day  of  Not. 
1882,  Elizabeth  Dinning,  being  a  married  woman, 
and  requiring  relief  without  her  husband,  did 
become  chargeable  to  the  South  Shields  Poor  Law 
Union,  and  that  the  said  Thomas  Dinning  was 
the  husband  of  the  said  Elizabeth  Dinninff,  and 
liable  to  maintain  her,  and  why  an  order  should 
not  be  made  upon  him  for  a  sum  to  be  paid 
weekly  towards  the  relief  of  his  said  wife 
pursuant  to  seot.  83  of  31  A  32  Yict  o.  122  was 
neard  and  determined*  the  said  parties  then  being 
respeotiToly  present,  and  upon  snob  hearing  the 
said  appeUant  was  by  ns  ordered  to  pay  the  sum 
of  15«.  per  week  for  his  wife's  rehef  and  main- 
tenance. 

2.  And  whereas  the  appellant,  being  dissatisfied 
with  this  determination  upon  the  hearing  of  the 
said  complaint,  as  being  erroneous  in  point 
of  law,  duly  applied  in  writing  to  state  and 
sign  a  case,  setting  forth  the  facts  and  the 
grounds  of  such  determination,  for  the  opinion 
of  this  court,  but  the  said  justices  beins  of 
opinion  that  the  application  of  the  appellant 
was  merely  friTolous,  refused  to  state  and  sign 
Budi  case,  and  at  his  reauest  sisned  and 
deliTered  to  him  a  certificate  ot  such  rerasal.  And 
whereas  the  (Queen's  Bench  DiTision  of  the  High 
Court  of  Justice  haTe  since  granted  a  rule  calliuff 
upon  the  justices  to  state  such  case,  setting  forth 
the  &ots  and  the  grounds  of  their  determination. 

3.  Now  therefore  the  said  justices,  in  obedionce 
to  the  said  rule  and  rrder  of  the  said  Queen's 
Bench  DiTision,  and  the  proTisions  of  the  said 
statute,  stated  and  signed  the  following  case  : 

4.  Upon  ihe  bearing  of  the  complaint  it  was 
proTed  on  the  part  of  ine  respondents,  and  found 
as  ftwts,  that  the  said  appellant  had  allowed  his 
lawful  wife,  the  said  Elizabeth  Dinning,  to  become 
diargeable  to  the  respondents'  poor  law  union, 
that  she  was  unable  to  maintain  herself,  that  the 
said  appeUant  was  liable  to  maintain  her,  and  that 
be  was  able  by  work  and  other  means  to  proTide 
far  her,  that  the  appellant  was  rated  to  the  poor 
lor  property  for  which  he  was  owner  on  an 
nmaal  Talne  of  329}.,  exolnsiTe  of  the  annual  value 


of  the  house  in  which  the  appellant  resided,  and  of 
his  business  premises,  and  tnat  he  was  idso  a  coal 
merchant. 

5.  It  was  further  proved  br  the  OTidence  of 
Thomas  Fosbaok,  a  relioTing  omoer  of  the  respon- 
dents, who  was  called  as  a  witness  in  support  of 
the  complaint,  that  the  amount  of  relief  granted 
by  the  respondents  to  the  said  Elizabeth  Dinning 
was  the  sum  of  3s.  per  week,  and  no  more. 

6.  It  was  contended  on  the  part  of  the  appellant 
that  the  justices  had  no  power  to  order  a  sum  to 
be  paid  weekly  which  would  more  than  coTor  the 
whole  sum  paid  by  the  union  to  the  defendimt's  wife 
for  her  relief,  that  the  union  haTing  considered 
3s.  per  week  suflQcient  for  her  relief  had  naid  her 
that  sum,  and  that  as  the  statute  under  which  the 
complaint  was  made  only  enabled  the  justices  to 
make  an  order  towards  her  relief,  they  oould  only 
make  an  order  for  a  sum  under  the  amount 
granted  by  the  union,  i.e.,  they  might  order 
2s,  lid.  per  week,  but  oould  not  order  the  full 
sum  of  3«. 

7.  On  the  part  of  the  respondents  it  was  con- 
tended that  the  statute  was  an  enabling^  statute, 
that  there  were  other  poor  law  proTisions  by 
statute  enabling  the  respondents  to  reooTer  the 
full  sum  expended  by  tnem  in  maintaining  the 
appellant's  wife  by  reason  of  her  becoming  charge- 
able to  the  union,  and  that  the  statute  31  A  32 
Yiot.  o.  122,  s.  33  expressly  conferred  power  on 
justices  to  summon  die  a|^>ellant  to  show  cause 
whj  an  order  shoold  not  be  made  npon  him  to 
mamtain  his  wife,  and  that  haTing  regard  to  all 
the  oiroumstances  of  the  case,  ana  the  means  of 
the  appellant,  that  they  should  make  an  order 
upon  tne  appellant  to  pav  such  a  sum  weekly  or 
otherwise  as  they  should  deem  proper  for  the 
relief  and  maintenance  of  the  appeliant's  wife. 

8.  The  said  justices  careftdly  considered  the 
whole  of  the  facts  and  dronmstanoes  of  the  case, 
and  respectiTe  contentions  of  the  appellant  and 
respondents,  and  decided  that  the  appellant  was 
bound  to  maintain  his  wife,  and  that  as  it  had  been 
proTod  that  the  appellant  had  ample  means,  the 
sum  of  15i.  per  week  was  a  reasonable  sum  for 
the  appellant  to  pay  towards  the  relief  and  main- 
tenance of  his  wife,  which  said  snm  they  directed 
to  be  paid  by  the  appellant  weekly,  and  CTcry 
week  to  Thomas  Fosbaok,  a  relioTing  officer  of  the 
said  union. 

9.  The  question  of  law  arising  on  the  aboTe 
statement  for  the  opinion  of  the  court  was,  whether 
the  said  order  was  Talid  or  otherwise.  And  the 
oourt  was  solicited  according  to  the  power  Tested 
in  the  court  by  the  statute  to  remit  the  case  to  the 
said  justices  witii  the  opinion  of  the  court  thereon, 
or  to  make  such  other  order  as  to  the  oourt  might 
eeemflt 

By  the  Poor  Law  Amendment  Act  1868 
(31  &  32  Yict.  c.  122),  8.  33 : 

When  a  married  woman  requirr-s  relief  without  her 
hntband,  the  s^ardians  of  the  union  or  pariah,  or  the 
OTerseert  of  the  pariah,  as  the  oaae  may  be,  to  whioh  she 
beoomas  ohugeable,  may  apply  to  the  jofitioee  having 
joriadiction  in  anoh  union  or  pariah  in  petty  seaaiona 
aaaembled,  and  thereupon  anch  jnatioea  may  anmmon 
snoh  husband  to  appear  oefore  them  to  ahof7  oanae  why 
an  order  ahonld  not  be  made  upon  him  to  maintain  hu 
wife,  and  upon  hia  aTOoaranoe,  or  in  the  event  of  hia  not 
appearing  upon  proof  of  dne  aerrioe  of  auoh  summons 
upon  him,  miob.  joatioea  may  after  hearing  auoh  wife  npon 
oath,  or  reoeiring  auoh  other  eridenoe  as  they  may  deem 
saffioi«ut,  make  an  order  npon  him  to  pay  saoh  sum 
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weekly  or  otherwiae  towarcte  the  oost  of  the  telief  of  the 
wife  M  after  consideratioii  of  all  the  oiroamBtenoeB  of 
the  ease  shall  appear  to  them  to  be  proper,  and  shall 
determine  in  snoh  order  how  and  to  whom  the  payments 
shall  from  time  to  time  be  made ;  which  order  shall,  if 
the  payments  required  by  it  to  be  made  be  in  arrear,  be 
enforoed  in  the  manner  preeoribed  by  the  Aot  of  11  ^  12 
Yiot.  0.  48,  for  the  enforoinff  of  orders  of  jnstioes  requir- 
ing the  payment  of  a  som  of  money  x  Provided  that  snoh 
oraer  may  be  at  any  future  time  reroked  by  the  justioes 
in  petty  sesaiona  aasembled,  if  they  aee  auMoient  oauae 
for  ao  doing. 

Bremn&r  for  the  appellant. — ^The  juatioea  have 
no  authority  nnder  thia  aeobion  to  aaseaa  the 
maintenaooe  wbioh  a  haaband  oaght  to  provide 
for  hia  wife.  The  goardiana  are  the  peraona 
empowered  to  make  the  applioation,  npon  whom 
ia  the  daty  to  fix  the  amount  of  relief  to  be 
granted,  and  they  oan  only  reoover  aomething 
"  towarda  the  ooat  of  the  relief  of  the  wife,"  The 
jaatioea  may  order  only  part  of  thia  ooat,  or  at  aU 
eventa  not  more  than  the  whole,  and  mav 
determine  how  and  to  whom  the  paymenta  ahw 
be  made,  bat  thev  oannot  grant  anything  for 
maintenanoe  beyond  the  aotuafooat  of  relief.  Thia 
order  therefore  was  beyond  the  jorisdiotion  of 
the  joatioes. 

Oock  for  the  reapondenta.— The  only  words  to 
be  interpreted  are  "  towards  the  ooat  of  the  relief 
of  the  wife,"  bat  they  moat  be  read  with  the  reat 
of  the  aeotion,  which  reqnirea  the  haabuid  to 
show  oanae  why  an  order  ahoald  not  be  made  upon 
him  to  maintain  hia  wife,  and  whioh  direoiia  oon- 
aideration  of  all  the  oiroamatanoea  of  the  oaae.  If 
it  were  intended  to  limit  the  order  to  the  aotnal 
ooat  of  relief,  it  ia  difficult  to  imagine  why  the 
jaatioea'  order  ahoald  determine  the  peraon  to 
whom  paymenta  were  to  be  made.  The  peraona 
who  drew  np  the  marginal  note  to  the  aeotion 
certainly  maat  have  oonaidered  the  jaatioea  to 
have  the  more  extended  jariadiotion  which  they 
have  exeroiaed  in  thia  caae ;  that  note  ia,  "  Order 
may  be  made  in  petty  aeasiona  upon  a  haaband  to 
mamtain  hia  wife." 

Mathbw,  J. — I  am  of  opinion  that  the  jaatioea 
had  not  the  i>ower  to  make  the  order  appealed 
againat  in  thia  caae.  The  aeotion  enabiea  the 
goardiana  or  overaeers  to  apply  to  the  jaatioea, 
who  may  aammon  the  haabuid  of  a  wife  charge- 
able to  their  onion  or  pariah ;  the  haaband  ia  to 
ahow  caoae  why  an  oorder  ahoold  not  bemade  npon 
him  to  maintain  hia  wife,  bat  the  only  order 
which  the  jaatices  can  make  after  hearing  the 
haaband,  or  in  hia  absence,  ia  "  to  pay  aooh  aom 
weekly  or  otherwiae  towarda  the  cost  of  the  relief 
of  the  wife,  as  after  consideration  of  all  the  ctr- 
oamstanoes  of  the  case  shall  appear  to  them  to  be 
proper,  and  ahall  determine  in  aooh  order  how  and 
to  whom  the  payments  shall  from  time  to  time  be 
made."  I  qoite  see  room  for  doobt  whether 
jostices  were  not  onder  this  seotion  intended  to 
fix  the  proper  amoant  the  hosband  shoqld  pay  for 
his  wile's  maintenance,  bat  the  goMdiana  are 
expreaaly  mentioned  aa  the  partiea  concerned,  and 
thev  moat  make  the  application.  The  payment  ia 
to  be  towards  the  coat  of  relief,  and  I  oan  aee 
nothing  in  the  aobaeqoent  worda  to  extend  the 
power  of  the  joatioes  beyond  the  amoant  of  that 
cost.  In  this  case  the  jostices  have  interpreted 
the  seotLrm  differently,  bat  it  appears  to  me  they 
were  wrong. 

Stsphbk,  J. — ^I  am  of  the  same  opinion,  and  I 
not  only  entertain  the  same  doubts  which  have 


been  mentioned  by  my  brother  Mathew,  hot  I 
find  them  mooh  strengthened  by  the  difference  in 
opinion  of  the  Lord  Chief  Joatioe.  The  difficulty 
ocoora  from  the  oae  of  the  two  worda  "  maintain  " 
and  "  relief."  Oauae  ia  to  be  ahown  why  an  order 
ahonld  not  be  made  on  the  hoaband  to  maintain 
hia  wife.    The   aeotion   might   have  gone  on  to 

Srovide  for  payment  for  thia  porpoae,  bat  aa  it 
oea  not  do  ao  I  think  we  oan  only  give  effect  to 
the  worda  it  containa.  The  order  which  the 
juatioea  can  make  may  be  to  pay  aooh  aom  aa  they 
think  proper  "  towarda  the  coat  of  the  relief  of  the 
wife."  If  it  had  been  intended  to  enable  the 
joatioes  to  order  a  sum  whioh  they  thought  proper 
for  the  maintenanoe  of  the  wife,  the  ^gislature 
would  more  probably,  as  it  aeema  to  me,  have 
enabled  her  to  make  the  application.  It  muat, 
however,  be  the  guardiana  or  overaeera  who  are  to 
apply,  and  they  are  the  only  peraona  interested. 
They  can  only  be  intereated  to  the  extent  of  the 
ooata  of  the  actual  relief  granted,  and  to  my  mind 
it  aeema  that  the  ooata  of  relief  ia  the  auperior 
limit  of  the  payment  whioh  the  juatioea  can  order. 
I  cannot  thmk  that  the  conaideration  of  all  the 
oircumatancea,  nor  the  determination  of  how  and 
to  whom  the  paymenta  are  to  be  made,  both  of 
which  are  directed,  throw  much  light  upon  the 
matter,  for  there  may  be  circnmatances  ander 
which  the  coat  of  relief  might  be  appropriately 
paid  to  aome  other  peraon  than  the  goardiana 
or  overaeers.  I  am  at  a  loss  to  attribote  any 
meaning  to  the  change  of  expreaaion  in  tha 
latter  ^irt  of  the  section  from  thatoaed  in  the 
earlier  part,  onleaa  it  ia  meant  thereby  to  lay 
down  a  limit  to  the  payment  whioh  the  joatioea 
may  order. 

Lord  OoLSiUDOB,  O.J. — I  need  acarcelv  say 
that  I  differ  io  opinion  on  thia  point  with  oon- 
aiderable  doobt.  I  am  hx  from  aaying  that  it  ia 
not  exceedingly  arguable,  or  that  the  statute  ia  at  all 
dearly  expreaaed ;  indeed,  whatever  be  the  mean- 
ing of  the  aeotion,  it  certainly  is  nnfortonatoly 
expreased,  for  cause  is  to  be  ahown  agaioat  an  order 
to  maintain  the  wife,  and  the  order  ia  to  be 
made  for  payment  towarda  the  costs  of  her  relief. 
The  only  question  for  ua  ia  as  to  the  meaning  of 
the  costs  of  relief,  and  whether  it  oan  refer  to  the 
Same  maintenanoe  againat  whioh  oauae  ia  to  be 
ahown,  according  to  the  fair  aenae  of  the  worda 
need  in  the  aeotion.  I  agree  that  the  wife  must 
first  become  chargeable  as  a  condition  precedent 
to  the  jurisdiction  of  the  juatioea,  but  that  being 
eatebliahed  we  are  at  liberty  to  oonaider  what  the 
juatioea  may  do.  If  we  can,  we  ahould  read  the 
whole  aeotion  together,  and  interpret  the  varioua 
parte  conaiatently.  It  ia  clear  that  the  first  part 
contemplatea  an  order  for  the  maintenance  of  the 
wife,  without  limiting  the  amount  to  tiie  ooat  61 
relief.  Oauae  ia  to  oe  ahown  by  the  haaband 
againat  an  order  to  maintain  the  wife,  the  wife  or 
other  evidence  ia  to  be  heard,  and  Uie  justioes 
may  "  make  an  order  opon  him  to  pay  saioh  sum 
weekly  or  otherwise  towards  the  cost  of  the  relief 
of  the  wife  as  after  consideration  of  all  the  cir- 
camstances  -of  the  case  shall  appear  to  them  to  be 
proper,  and  shall  determine  in  such  order  how  and 
to  whom  the  paymento  shall  from  time  to  time  be 
made."  The  question  for  os  is  whether,  tiJdng 
together  all  the  expressions  of  this  section,  the 
words  **  towards  the  ooat  of  the  relief  of  the  wife." 
more  appropriately  fit  the  meaning  of  maintenanoe 
generailyi  or  the  aam  akeady  ascertained  by  the 
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gnardians  as  the  proper  sum  for  her  relief.  I  have 
some  hesitation,  bat  I  think  the  order  made  by  the 
jnslices  should  be  upheld.  I  should  add  that  I 
am  unable  to  imagine  how  the  justices  oould  in 
in  the  first  instance  have  thought  the  appellant's 
objection  frivolous.  We  remit  the  case  to  the 
justices,  and  direct  an  order  to  be  made  against 
the  appellant  for  payment  of  3s.  instead  of  16a,  a 
week. 

Judgment  for  the  appellant.    Leave  to  reepon* 
dents  to  appeal. 

Solicitor  for  appellant,  J.  8.  OoUmant  for  /.  /. 
Bentham,  Sunderland. 

Solicitors  for  respondents,  Biffe,  BusseUt  Uife, 
and  OarddU,  for  Mahane  and  Oraham,  South 
Shields. 


Friday,  Nov.  23, 1883. 
(Before  Lord  Coleridge,  C.J.  and  Mathbw,  J.) 
Shellet  (app.)  v,  Bethell  (resp.).  (a) 
Keeping  a  house  for  puhlie  performoMee  of  stage 
plays  —  Prwate   theatre  —  Performances  for  a 
charity  —  Licence  ~  Oonvktion  —  6^7   Viet, 
c.  68,  s.  2. 

The  appellant  wa^  the  owner  and  occupier  of  a 
private  theatre  which  he  gratuitously  permitted 
to  he  used  for  dramatic  performances  on  four 
occasions  for  the  benefit  of  a  charity.  Tickets  of 
admission  were  sold  to  the  general  public  away 
from  the  building,  no  money  was  received  at 
the  doors,  but  the  performances  drew  crowded 
audiences.  The  appellant  kept  control  of  the 
building,  and  his  servants  opened  the  doors  and 
set  the  scenes,  but  he  had  no  licence  from  the 
Lord  Chamberlain  or  the  Justices. 

Eeld,  upon  a  case  stated,  that  the  appellant  was 
rightly  convicted  by  a  stipendiary  magistrate  of 
having  or  keeping  a  house  or  other  place  ofpubUo 
resort  in  Great  Britain  for  the  public  perform' 
ance  of  stage  plays  without  authority,  under 
6 1-  7  Viet,  c,  68,  s.  2, 

Teis  was  a  case  stated  by  a  metropolitan  police 
magistrate,  under  20  &  21  Vict.  o.  43,  on  the 
hoaxing  of  four  several  complaints  by  the  respon- 
dent against  the  appellant,  charging  that  the 
appellant,  on  the  13th,  15th,  and  16th  Dec.  1882, 
and  on  the  16th  Jan.  1883,  being  the  occupier  and 
keeper  of  a  certain  house  of  public  resort,  called 
the  Shelley  Theatre,  did  have  and  keep  open  the 
said  house  for  the  public  peiHEormance  of  stage, 
plajs  therein  without  authority  or  licence,  as 
required  by  law,  contrary  to  sect.  2  of  6  &  7  Vict. 
c.  68. 

The  facts  appear  from  the  judgment. 

Wmis  Bund  for  the  appellant. — The  oircum- 
stanoes  of  this  case  cannot  constitute  the  having 
or  keeping  a  house  or  other  place  of  public  resort 
for  the  public  performanco  of  stage  plays,  within 
the  meaning  of  the  2nd  section  of  this  statute. 
The  words  "  have  or  keep  "  must  refer  to  habitual 
use,  as  was  held  in  the  case  of  Beg.  v.  StrugneU 
(L.  Bep.  1  Q.  B.  93).  [Lord  Coleridge,  C.J.— 
That  case  turned  upon  the  appellants  having 
parted  with  the  control  of  the  room.  Here  there 
is  no  suggestion  of  that  kind.  Mathew,  J.— 
And  I  observe  a  penalty  is  provided  for  each  day's 
infringement  of  the  enactment.]  The  '*have" 
and  "keep"  merely  express  the  same  meaning, 

(«)  Beported  by  M.  W.  McKkllab,  Esq.,  Barrlsteivot-Law. 

Mag.  Cas.— Vol.  XIII. 


and  it  could  not  be  intended  that  one  night's 
performance  should  constitute  the  keeping  a  plaoe 
of  public  resort  for  a  public  performanoe ;  thefe^s 
for  licences  are  for  at  least  a  month,  and  nothing 
less  seems  to  have  been  contemplated  as  forbidden 
by  the  enactment. 

Poland  and  Ooleridge  appeared  for  the  respon* 
dents,  but  were  not  heard. 

Lord  Coleridge,  C.J. — It  is  reasonably  clear 
that  in  this  case  Sir  Percy  Shelley,  I  dare  say 
with  the  best  possible  intentions,  has  acted  against 
the  law,  and  has  therefore  been  properly  convicted, 
in  a  nominal  penalty,  for  so  actmg.  Jde  has  acted 
in  violation  of  the  statute  6  &  7  Vict.  c.  68,  s.  2. 
That  section  enacts  that  it  shall  not  be  lawful  for 
any  person  to  have  or  keep  any  house  or  other 
plaoe  of  public  resort  for  the  public  performanoe 
of  stage  plays  without  the  authority  of  Letters 
Patent  from  the  Crown  or  a  licence  from  the  Lord 
Chamberlain.  Here  Sir  Percy  Shelley  has  built 
a  theatre,  which  is  constructed  only  as  a  theatre, 
and  in  which  from  time  to  time  stage  plays  are 
performed,  and  it  is  proved  that,  on  several  occa- 
sions for  the  benefit  of  charities  and  other  excel- 
lent objects,  stage  plays  were  performed  in  this 
house,  which  was  thus  intended  for  stage  plays, 
and  was  erected  for  the  purpose  of  having  them 
from  time  to  time  performed.  The  performances 
were  advertised  and  the  tickets  were  sold,  and  on 
one  occasion  800  tickets  were  sold,  and  as  many 
as  200  or  300  persons  were  brought  together,  and 
all  the  ordinary  incidents  of  a  public  performance 
of  stage  plays  occurred  in  this  house  or  theatre, 
which  is  owned  by  Sir  Percy  Shelley.  It  would 
be  frittering  away  the  language  of  the  Act  if  we 
encouraged  the  slightest  doubt  whether  this  oould 
legally  be  done  without  a  Royal  patent  or  a  licence 
from  the  Lord  Chamberlain.  It  is  obvious  that  it 
is  extremely  important  that  the  law  on  this  sub- 
ject should  be  maintained,  for  the  collection  of 
large  numbers  of  persons  in  buildings  for  the 

Surpose  of  public  exhibitions  leads  to  considerable 
anger  of  fire  and  otherwise,  and  it  is  therefore 
important  that  the  jurisdiction  of  the  Lord 
Chamberlain  should  be  maintained,  and  that  in  a 
wealthy  country  persons  of  wealth  and  position 
should  not  be  able  to  erect  buildings  which  may 
possibly  be  open  to  grave  public  dangers  or 
objections — ^I  do  not  say  it  was  so  in  the  present 
case,  but  only  say  that  it  may  possibly  be  so— 
merely  because  he  is  able  to  dispense  with  the 
receipt  of  money.  The  very  object  for  which  the 
jurisdiction  is  kept  up  would  be  defeated.  If  we 
could  countenance  such  a  notion  <v  encoura^  any 
doubt  that  where  private  theatres  are  built  for 
the  performance  of  stage  plays,  and  such  plays 
are  performed  there  before  large  numbers  of 
persons,  and  money  is  taken  for  those  perforin- 
ances,  the  Act  of  Parliament  is  violated.  It  is 
not  manifest  that  the  words  "  have  or  keep  "  are 
in  this  Act  intended  to  be  synonymous,  for  under 
this  second  section  every  single  day  on  which  such 
a  performance  takes  place  incurs  the  penalty.  It 
is  not  necessary,  therefore,  that  there  should  be  a 
constant  or  habitual  performanoe  of  plays,  for  a 
single  performanoe,  it  is  clear,  incurs  tne  penalty; 
and  it  is  to  my  mind  clear  that  the  magistrate 
was  perfectly  right  in  convicting  under  the  first  of 
these  two  sections;  and  that  on  that  ground, 
therefore,  this  conviction  must  be  affirmed.  As 
to  the  other  section— the  11th— I  do  not  express 
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an  opinion.  The  inclination  of  my  mind  is  that 
the  case  does  not  come  wilihin  -that  section,  bat  as 
to  that  I  do  not  give  anopiuion  and  have  only  an 
impression,  and  it  is  not  necessary  to  decide  upon 
it,  as  we  are  both  agreed  that  upon  the  2nd  section 
the  conviction  must  be  upheld. 

Mathew,  J. — I  am  of  the  same  opinion.  The 
appellant's  argument  has  bee(h  that  a  private 
tneatre  kept  open  occasionally  for  public  perform- 
ances is  not  a  place  of  public  resort  for  the  public 
performance  of  stage  plays  within  the  meaning  of 
this  2Dd  section  of  the  Theatres  Regulation  Act 
1843.  The  earlier  part  of  th6  section  no  doubt 
contains  these  words  without  particularly  defining 
the  number  of  ooeasions  necessary  to  make  the 
offence ;  but  it  proceeds  to  impose  a  penalty  **  for 
every  day  on  which  such  house  or  place  shall 
have  been  so  kept  open  for  the  purpose  aforesaid 
without  legal  authority."  This  implies  that  one 
day's  performance  may  be  an  offence,  and  I  think 
the  conviction  under  the  2nd  section  of  the  Act 

should  be  affirmed.         y   ,         .  ^  3    . 

Judgment  for  respondent. 

Solicitor  for  appellant,  (7.  J^.  WUhalL 
Solioitors  for  respondent,  0.  and  8.  Harrison 
and  Co. 


CROWN  CASES  BESEBVED. 

Friday,  Dec.  21, 1888. 

(Before    Lord    Ooleridge,     O.J.,    Denmak,    J., 
HuDDLESTOK,   B.,    Sir    Henry   Hawkins,  and 
.    Stephen,  J.) 

>  &S6.  V,  Hatts  and  Culffe.  (a) 

Evidence  — '  Oonfeesion  —  Admissihility  -^  Induce- 

ment  to  confess. 

The  prisoners  H.  and  G.  were  iajcen  into  their 
master's  {the  prosecutor)  room  where  there  were 
two  policemen.  The  prosecutor  said.  **  I  pre- 
sume you  know  who  these  gentlemen  are.'*  IT.  said 
"  Yes."  The  prosecutor  then  said  to  ff.,  **  I  know 
what  has  been  going  on  between  you  ayid  0,  for 
some  time.  You  had  better  speak  the  truth." 
H.  then  made  a  confession. 

Held,  thai  the  confession  was  not  admissible  in 
evidence 

Reg.  V.  Fennell  (7  Q.  B.  Div.  147  ;  14  Oox  0.  G.  607) 
followed. 

Case  reserved  for  the  opinion  of  this  court  by  Sir 
Thomas  Chambers,  Q.C.,  M.P.,  Recorder  of 
London. 

Joseph  John  Hatts  and  William  Culffe  were 
tried  before  me  on  Friday,  Nov.  23, 1883,  at  the 
Central  Criminal  Court  on  an  indictment  which 
charged  them  with  conspiracy  by  false  pretences 
to  defraud. 

Admissions  were  made  by  the  prisoner  Hatts 
in  the  presence  of  the  prosecutor,  who  was  his 
master,  and  two  police  officers,  before  he  was 
charged,  which  amounted  in  effect  to  admissions 
of  the  guilt  of  himself  and  the  other  prisoner, 
Culffe. 

^  The  admissions  were  made  under  the  following 
circumstances  : 

Previously  to  being  charged,  Hatts  was  taken 
by  the  prosecutor  into  his  office  where  there  were 
two  police  officers.  The  prosecutor  then  said  to 
Hatts, "  I  presume  you  know  who  these  gentlemen 

»  ■  .  ■         _  . 

(«)  Reported  by  John  Thoicpson,  Eeq.,  BarriBter^t-Law. 


are  P  "  Hatts  said  "  yes,"  and  one  of  the  police 
officers  said,  "  We  are  police  officers."  The 
prosecutor  then  said  to  Hatts,  "  I  know  what  has 
been  going  on  between  you  and  Culffe  for  some 
time,  you  had  better  speak  the  truth."  Hatts 
then  made  the  admissions  before  referred  to. 

Counsel  for  both  prisoners  objected  to  the 
admissions  being  received  in  evidence,  on  the 
ground  that  the  words  "  You  had  better  speak  the 
truth,"  spoken  by  the  prosecutor  in  the  presence 
of  two  police  officers,  amounted  to  such  an  indaoe- 
ment  or  threat  by  a  person  in  authority  as  to 
render  the  admissions  inadmissible. 

I  overruled  the  objection,  and  receired  the 
evidence  of  the  admissions. 

The  two  prisoners  were  convicted,  and  in  my 
judgment  the  evidence  of  the  admissions  con- 
tributed materially  to  their  conviction. 

I  reserved  the  following  question  for  the  opinion 
of  the  court,  viz. : 

Whether  the  admissions  made  by  the  prisoner 
Hatts  were  properly  received  in  evidence  under 
the  circumstances  above  stated. 

If  the  court  should  be  of  opinion  that  the  evi- 
dence of  the  admissions  of  the  prisoner  Hatts  was 
properly  received,  the  conviction  of  both  prisoners 
18  to  be  affirmed ;  if,  on  the  other  hand,  the  court 
should  be  of  opinion  that  such  evidence  ought  not 
to  have  been  admitted,  the  conviction  of  both 
prisoners  is  to  be  quashed. 

I  deferred  passing  sentence  on  the  prisoners, 
both  of  whom  remain  in  goal. 

Thomas  Chasobrs. 

A.  Gollins,  Q.C.  (Forest  Fulton  with  him)  for 
the  prisoners. — The  confession  of  the  prisoner 
Hatts  was  not  admissible  in  evidence  by  reason  of 
the  inducement  held  out  by  the  prosecutor  to  him 
to  confess,  "  I  know  what  has  been  going  on 
between  you  and  Culffe  for  some  time,  yon  had 
better  speak  the  truth."  This  point  has  been 
often  discussed,  and  in  fact  appears  now  to  be 
settled.  In  Beg.  v.  Oamer  (1  Den.  C.  C.  329  ;  3 
Cox  C.  C.  175),  on  a  charge  of  attempting  to 
poison,  a  medical  man  said  to  the  prisoner  in  the 
presence  of  her  mistress,  "  It  will  be  better  for  you 
to  tell  the  truth,"  and  this  inducement  was  held 
to  render  a  confession  so  obtained  inadmissible. 
The  observations  of  Pollock  C.B.,  in  Beg.  v.  Baldry 
(2  Den.  C.  C.  430 ;  6  Cox  C.  C.  523 ;  19  L.  J.  146) 
are  important  :  **  A  simple  caution  to  the 
accused  to  tell  the  truth,  if  he  says  any- 
thing, has  been  decided  not  to  be  sufficient 
to  prevent  the  statement  made  being  given 
in  evidence  ;  and  although  it  may.  be  put 
that  when  a  person  is  told  to  tell  the  truth  he  may 
possibly  understand  that  the  only  thing  trae  ia 
that  he  is  guilty,  that  is  not  what  he  ought  to 
understand.  He  is  reminded  that  he  need  not  say 
anything  ;  but  if  he  says  anything,  let  it  be  true. 
It  has  been  decided  that  that  would  not  prevent 
the  statement  being  received  in  evidence  by 
Littledale,  J.  in  the  case  of  Beg.  v.  Gourt  (7  Car.  & 
P.  486),  and  by  Rolfe,  B.  in  a  case  at  Gloucester 
{B.  V.  Holmes,  1  Car.  &  K.  248) ;  but  where  the 
admonition  to  speak  the  truth  has  been  conpled 
with  any  expression  importing  that  it  would  be 
better  for  him  to  do  so,  it  has  been  held  that  the 
confession  was  not  receivable,  the  objectionable 
words  beiug  that  it  would  be  better  to  speak  the 
truth,  because  they  import  that  it  would  be  better 
for  him  to  say  something.  This  was  decided  in 
the  case  of  Beg.  v.  Qamer  "  {ubi  sup.). 
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HuDDLESTONy  B.  referred  to  the  cases  of  Beg.  ▼. 
Jarvis  (L.  Eep.  1  0.  0.  R.  97,  10  Cox  0.  0.  674) 
aod  Beg.  v.  Bseve  and  another  (L.  Bep.  1  0.  C.  B. 
862 ;  12  Cox  C.  0.  179)  as  showing  that  the  con- 
fession in  this  case  was  not  admissible  in  evidence. 

Dekman,  J. — There  is  also,  to  the  same  effect, 
the  recent  case  of  Beg.  v.  Fennell  (7  Q.  B.  Div. 
147 ;  14  Cox  0.  C.  607 ;  60  L.  J.  126,  M.  C), 
where  the  prosecutor,  in  the  presence  of  a  police 
inspector,  said  to  the  accused,  "  He  (meaning  the 
police  inspector)  tells  me  you  are  making  house- 
oreaking  mplements ;  if  that  is  so,  you  had  better 
tell  the  tmth,  it  may  be  better  for  yon." 

Lord  CoLBRiDGB,  C.J.  (to  the  prisoner's  counsel). 
Can  you  distingaish  the  present  case  from  that  P 

Forbes,  Q.O.  {BesUy  with  him),  for  the  prosecu- 
tion, admitted  that  the  weight  of  the  authorities 
was  against  the  admissibility  of  the  confession  of 
the  prisoner. 

^  Lord  Coleridge,  C.J. — It  is  impossible  to  dis- 
tinguish the  present  case  from  Beg.  v.  Fennell 
(u6i  sup.).  It  has  been  decided  that  the  evidence 
of  a  confession  after  such  inducement  as  held  out 
in  this  case  is  inadmissible.  The  conviction  must 
be  quashed. 

The  rest  of  the  Court  concurrinflr> 

Conviction  qwished. 


WESTEBS  CIAGUZT.-WZVTEB 


Jan:  18  atid  Feb.  9, 1884. 

(Before  Lindley,  L.J.) 

Kennard  v.  Simmons  and  others,  (a) 

"Criminal  prisoner" — Prisons  Ads  1865  and  1877 — 
Vaccin/Uion  Act  1867 — Summary  Jurisdiction 
Act  1879— Jerri«'«  Act  1848. 

A  person  who  is  committed  to  prison  in  defanU  of 
distress  for  nonpayment  of  a  sum  of  money 
adjudged  to  be  paid  by  a  court  of  summary  juris- 
diction  on  an  information  under  sect.  31  of  the 
Vaccination  Act  1867,  is  a  "  ci^iminal  prisoner  " 
within  the  meaning  of  the  Prisons  Act  1865, 
«.  5,  and  must  be  treated  as  such  while  in  prison. 

This  was  in  form  an  action  of  assault  brought 
against  the  Governor  of  Her  Majesty's  Prison 
at  Portsmouth  and  two  of  his  warders,  for 
improperly  treating  the  plaintiff  while  an  inmate 
of  the  gaol.  The  plaintiff .  is  a  commercial 
traveller,  now  residing  at  Brighton.  On  Feb.  26, 
1883,  he  was  ordered  by  a  magistrate  for  the 
county  of  Sussex  to  cause  his  daughter  Charlotte 
Mabel  Kennard,  aged  three,  to  be  vaccinated. 
This  he  refused  to  do  "  on  principle,"  as  he  said. 

On  the  7th  May  he  was  consequently  summoned 
before  the  magistrates  at  Steynmg,  under  sect.  31 
of  the  Vaccination  Act  1867,  and  fined  \l. 
inclusive  of  costs.  He  refused  to  pay  this  fine. 
A  distress  was  accordingly  levied  on  his  goods, 
but  was  returned  unexecuted,  no  goods  being 
fomid.  The  magistrates  accordingly  ordered  the 
plaintiff  to  be  imprisoned,  but  without  hard 
labour,  for  fourteen  days  in  the  Portsmouth 
prison  in  default  of  pa3mient  of  the  fine. 

The  plaintiff  was  accordingly  arrested  under  a 

(a)  B«iported  by  W.  Blaki  Odgjuis,  Barristeivat-Law. 


warrant  on  the  16th  May,  and  conveyed  to  Ports- 
mouth gaol.  There  he  was  ordered  to  take  a  bath, 
and  whilst  he  was  in  the  bath  his  ordinary  clothes 
were  taken  from  him  and  prison  clothes  sub- 
stituted which  he  was  compelled  to  wear.  His 
deceased  wife's  wedding-ring,  which  he  always 
wore,  was  removed  from  his  finger.  He  was  also 
throughout  the  fortnight  compelled  to  pick 
oakum,  to  sleep  on  a  plank  ,bed,  and  to  take  his 
exercise  with  the  ordinary  prisoners.  He  was  also 
not  allow^ed  to  procure  his  own  food,  though  he 
offered  to  pay  for  it,  but  was  compelled  to  live  on 
the  prison  fare. 

By  sect.  4  of  the  Prisons  Act  1865,  a  "  criminal 
prisoner"  is  defined  as  meaning  "any  prisoner 
charged  with  or  convicted  of  a  crime,"  and  this 
definition  is  incorporated  into  the  Prisons  Act 

1877,  by  sect.  61  thereof. 

By  sect.  38  of  the  Prisons  Act  1877  it  is  enacted 
as  follows : 

The  Secretary  of  State  may  from  time  to  time  make, 
and  when  made  repeal,  alter,  or  add  to  rales  with  respect 
to  the  classification  and  l^eatmant  of  prisoners  im- 
prisoned for  non-oompUanoe  with  the  order  of  a  justice 
or  justices  to  pay  a  sum  of  money,  or  imprisoiied  in 
respect  of  the  defaolt  of  a  distress  to  satisfy  a  sum  of 
money  adjnd^ed  to  be  paid  by  order  of  a  jnstioe  or 
justices,  so  that  such  rules  are  in  mitigation  and  not  in 
increase  of  the  effect  of  anoh  imprisonment,  as  regulated 
by  the  Prisons  Act  1865. 

In  pursuance  of  the  authority  given  by  this 
section,  Her  Majesty's  Principal  Secretary  of 
State  for  the  Homo  Department,  on  the  19th  Feb. 

1878,  made    certain    rules,    including    "special 

rules  for  debtors,"  of  which  the  fifteenth  is  as 

follows : 

The  foregoing  roles  relating  to  debtors  shall  apply  to 
any  person  committed  to  prison  for  default  in  payment 
of  any  debt,  or  instalment  of  any  debt,  or  any  sum  of 
money  dne  from  or  payable  by  snch  person  in  pnrsnanoe 
of  any  order  or  judgment  of  any  Connty  Coni^  or  other 
competent  court,  or  any  order  of  a  jostice  or  jostices, 
unless  by  the  terms  of  the  warrant  of  commitment,  the 
imprisonment  is  to  be  with  hard  labour. 

The  action  came  on  for  hearing  before  Lindley, 
L.J.  without  a  jury,  at  the  Winchester  Assizes, 
on  the  18th  Jan.  1884.  The  damages  were  agreed 
at  302.,  if  any.  It  was  admitted  that  the  plamtiff 
had  not  been  treated  in  accordance  with  the 
"  Special  Bules  for  Debtors,"  but  as  a  criminal 
prisoner  not  sentenced  to  hard  labour.  Picking 
oakum  is  not  now  considered  "  hard  labour." 

Petheramy  Q.C.  and  Odgers  contended  that  the 
plaintiff  was,  under  rule  15  above,  entitled  to  be 
treated  as  a  debtor.  It  may  be  that  he  was  not 
in  the  strict  sense  of  the  word  a  debtor,  but  ho 
was  a  "  person  committed  to  prison  for  default  in 
payment  of  a  sum  of  money  duo  from  him  in 
pursuance  of  an  order  of  justices,"  such  imprison- 
ment being  expressed  to  be  "  without  hard 
labour." 

GharUsy  Q.O.  and  Matthews  for  the  defendants. 
— ^The  plaintiff  is  a  "criminal  prisoner,"  for  ho 
was  convicted  of  a  crime.  There  is  a  great  and 
fundamental  distinction  between  a  conviction  and 
an  order  of  justices.  In  this  case  the  plaintiff 
was  convicted  on  an  information  within  the 
meaning  of  sect.  5  of  the  Summary  Jurisdiction 
Act  1879,  which  is  confined  to  criminal  proceed- 
ings ;  bo  was  not  ordered  on  complaint  to  pay  a 
sum  of  money  under  sect.  ()  of  that  Act,  which  is 
confined  to  civil  debts.    The  plaintiff  must  como 
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under  one  section  or  the  other ;  there  is  no  third 

class: 

Allen  ▼.  WoHhy,  L.  Bep.  5  Q.  B.  168 ;  39  L.  J.  36, 
M.  C  •  «^       -• 

Bm.'y,  Paget,  45  L.  T.  Bep.  N.  S.  794 ;  8  Q.  B.  Diy. 

MeUor  y.  Denham,  42  L.  T.  Bep.  N.  S.  494 ;  5  Q.  B. 
Diy.  467. 

Petheram,  Q.C.  in  reply. — There  is  a  third  class. 
The  Sommary  Jurisdiction  Act  itself,  in  sect.  21, 
speaks  of  "  a  warrant  for  committing  a  person  to 
prison  for  nonpayment  of  a  sum  of  monev  not  a 
civil  debt  adjudged  to  be  paid  by  an  order.  And 
tht  schedule  1  to  the  Prisons  Act  1865,  r.  102, 
expressly  empowers  the  justices  in  sessions 
assembled  to  "make  such  rules  as  they  think 
expedient  with  respect  to  the  classification  and 
treatment  of  prisoners  who  are  not  debtors,  and 
are  not  criminal  prisoners  within  the  meaning  of 
this  Act."  Neither  sect.  38  of  the  Act  of  1877, 
nor  rule  15,  made  thereunder,  is  restricted  to  civil 
debtors,  as  is  clear  from  the  concluding  words  as 
to  imprisonment  without  hard  labour,  which  would 
otherwise  be  quite  unnecessary.  The  plaintiff 
was  not  sentenced  to  any  definite  term  of  im- 
prisonment; he  could  have  come  out  at  any 
moment  on  paying  a  sovereign : 

Beg,  V.  Whitecroes-sireet,  6  B,  &  S.  871 ;  84  L.  J. 

198,  M.  C. ; 
Reg,  y.  Matter  and  others,  L.  Bep.  4  Q.  B.  285. 

Cv/r,  adv.  vuU. 

Feb,  9. — Linplet,  L.J.  (after  briefly  recapitu- 
lating the  facts  of  the  case,  continuea  as 
follows : — ^The  plaintiff  was  committed  to  prison 
without  hard  labour  for  fourteen  days  unless 
the  penalty  and  costs  of  commitment  and  con- 
veyance to  prison  were  sooner  paid.  The  com- 
mitment was  under  11  &  12  Vict.  c.  43,  s.  19,  and 
42  &  43  Yict.  c.  49,  s.  21,  and  was  in  all  respects 
regular.  Under  this  commitment  the  plamtiff 
was  arrested  and  imprisoned.  When  in  gaol  he 
was  treated  as  an  ordinary  criminal  prisoner  not 
subject  to  hard  labour.  He  complains  of  this,  and 
alleges  that  he  ought  to  have  been  treated  more 
leniently,  viz.,  as  a  debtor  or  as  a  person  entitled 
to  the  benefit  of  the  rules  relating  to  debtors. 
The  11.  which  he  was  ordered  to  pay  was  money 
adjudged  to  be  paid  on  a  conviction,  and  was  not 
money  simply  ordered  to  be  paid.  The  difference 
between  convictions  and  orders  for  the  payment  of 
money  runs  through  the  whole  magisterial  law  and 
through  the  whole  of  Jervis's  Act  (11  &  12 
Yict.  c.  43,  see  ss.  1,  14,  17,  and  18),  and  is 
thoroughly  understood.  Nor  does  the  difference 
depend  on  whether  hard  labour  can  or  cannot  be 
added  to  commitment  to  prison.  A  conviction  is 
not  an  order,  because  no  hard  labour  is  or  can  be 
imposed ;  nor  does  an  order  become  a  conviction 
because  hard  labour  is  or  can  be  imposed  in  case 
of  disobedience  to  it  (see  11  &  12  Vict.  c.  43,  ss. 
19,  21,  23,  and  24,  and  the  forms  in  the  schedules 
I  and  K.  and  O.  2.)  These  sections  and  forms 
show  that  hard  labour,  where  warranted  by  statute, 
may  be  imposed  both  in  cases  of  convictions  and 
in  cases  of  money  ordered  to  be  paid.  One  instance 
of  an  order  which  can  be  enforced  by  imprisonment 
with  hard  labour  is  furnished  by  the  Act  of  Geo.  2, 
relating  to  the  fraudulent  removal  of  goods  to 
avoid  a  distress ;  another  instance  is  afforded  by 
the  Hackney  Carriage  Act  (1  &  2  Will.  4,  c.  22),  s. 
41,  and  I  believe  there  are  other  instances  of  the 
same  sort.    It  will  be  important  to  bear  this  in 


mind  in    construing  the  prison   rules    of    Feb. 

1878  hereafter  referred  zo.  Up  to  this  point  th^e 
appears  to  me  to  be  no  difficulty.  The  plaintiff 
became  a  debtor  to  the  Crown  in  respect  of  the 
penalty  or  fine  imposed  upon  him  by  the  justices ; 
out  he  was  also  guilty  of  a  wilml  breach  of  a 
statutory  public  <Eity ;  and  for  this  he  was  duly 
convicted.  It  would  be  contrary  to  all  legal 
principles  to  hold  that  the  plaintiff  was  legally 
entitled  on  payment  of  the  fine  to  disobey  the 
plain  injunctions  of  the  statute.  His  breach  of 
duty  was  a  punishable  offence.  It  was  made  pun- 
ishable summarily  by  the  statute  imposing  the 
duty,  and  if  no  provision  had  been  made  for 
its  punishment  summarily  the  breach  of  duty 
would  have  been  an  indictable  misdemeanour, 
punishable  by  fine  or  imprisonment,  or  both,  like 
other  wilful  breaches  of  public  statutory  duties, 
for  the  punishment  of  which  no  express  provision 
is  made  (see  Com.  Dig. ''  Indictment "  D.  &  £.)• 
The  case  of  Allen  v.  Worthy  {ubi  sup.)  seems 
to  me  to  be  in  accordance  with  this  view, 
and  to  show  that  the  order  of  the  7th  May  1883, 
imposing  the  fine  of  IL,  was  a  conviction  as 
distinguished  from  an  order  in  its  technical  sense. 
If,  therefore,  there  were  no  other  statutes  or  rules 
to  consider,  I  should  hold,  without  hesitation, 
that  the  plaintiff  was  properly  treated  in  prison 
as  a  criminal  prisoner,  and  that  he  was  not  entitled 
to  be  treatea  as  a  debtor  or  other  non-criminal 
prisoner.  I  will  now  pass  to  the  Summary  Juris- 
diction Act  1879  (42  &  43  Vict.  c.  49),  in  order  to 
see  whether  that  Act  has  in  any  way  altered  the 
character  of  the  plaintiff's  offence.  Sect.  5  is  the 
one  applicable  to  this  case.  Sect.  6  is  not  applic- 
able ;  for  the  penalty  here  is  not  a  sum  claimed 
to  be  due  and  to  be  recoverable  by  complaint.  No 
sum  was  due  to  anyone  before  the  penalty  was 
imposed,  when  it  became  a  debt  due  to  the  Crown. 
Sect.  35,  in  my  opinion,  refers  only  to  cases 
within  sect.  6.  The  decision  in  Beg.  v.  Paget 
supports  this  view,  but  the  case  before  me 
is  much  plainer  than  that.  Sect.  21,  it  is 
true,  mentions  "  a  sum  not  a  civil  debt, 
adjudged  to  be  paid  by  an  order."  This  expres- 
sion evidently  refers  to  a  sum  of  money  recover- 
able by  summary  process  before  justices;  but 
recoverable  by  an  order  as  distinguished  from  a 
conviction.  A  sum  of  money  not  a  civil  debt 
may  yet  be  recoverable  by  an  order.  An  illustra- 
tion of  this  is  afforded  by  sect.  34,  sub-sect.  2.  The 
object  of  the  Legislature  in  sect.  6,  sect.  34,  sub-sect. 
2,  and  s.  35,  seems  to  have  been  to  abolish  imprison- 
ment for  debt  in  all  cases  of  nonpayment  of  money, 
payable  under  or  by  virtue  of  orders  of  justices 
when  the  debtor  cannot  pay.  In  other  words, 
the  object  apparently  was  to  extend  sect.  4  of  the 
Debtors  Act  1869,  which  excepts  from  its  provi- 
sions all  sums  recoverable  summarily  before 
justices,  so  as  to  include  in  future  all  sums  re- 
coverable summarily  under,  or  by  virtue  of,  an 
order.  But  this  modification  does  not  apply  to 
sums  payable  on  convictions  as  distinguished 
from  orders.  The  conclusion  at  which  I  have 
arrived  is,  that  the  Summary  Jurisdiction  Act 

1879  has  no  real  bearing  one  way  or  the  other  on 
the  question  I  have  to  determine.  I  pass,  there- 
fore, to  the  Prison  Acts,  and  to  the  rules  made 
under  them.  It  is  apparent  from  them,  and  it 
was  very  properly  admitted  on  both  sides,  that 
the  question  before  me  depends  upon  whether  the 
plaintiff  was  or  was  not  entitlea  to  be  treated 
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in  accordance  with  the  rales  issued  in  Feb. 
1878,  under  the  Prisons  Act  1877,  and  headed 
"Special  Eules  for  Debtors."  On  looking 
through  the  Prisons  Act  1865,  and  the  roles 
contained  in  the  schedule  to  it,  I  find  the 
following  words  used  in  the  following  senses,  viz., 
1.  "Prisoner"  not  defined,  but  evidently  used 
generically  to  denote  all  persons  committed  to 
prison  and  in  custody  of  the  gaolor.  2.  "Cri- 
minal prisoner"  defined  to  mean  any  prisoner 
charged  with  or  convicted  of  a  crime  (28  &  29 
Yict.  c.  126,  s.  2),  but  excluding  misdemeanants 
of  the  first  division :  (see  sect.  67.)  3.  "  Debtors" 
not  defined,  but  apparently  used  to  denote  persons 
in  prison  for  debt  as  contrasted  with  "  criminal 
prisoners."  In  some  places  debtors  are  in 
express  terms  contrasted  with  criminal  pri- 
soners. See  for  example  Prisons  Act  1865,  s. 
17,  sub-sect.  4;  see  also  ss.  59,  60.  But  there 
may  be  prisoners  who  are  not  "criminal  pri- 
soners" and  are  not  "debtors."  Persons  com- 
mitted for  contempt  of  court  naturally  occur 
to  the  mind  as  being  neither  debtors  nor  criminal 
prisoners;  and  persons  committed  to  prison  by 
jTistices  for  disobedience  to  other  orders  than 
orders  for  payment  of  money  mav  be  neither 
criminal  prisoners  nor  debtors.  Sucn  persons  are 
referred  to  in  sect.  24  of  the  Act  11  &  12  Vict.  c. 
43,  and  in  sect.  34  of  the  Sununarv  Jurisdiction 
Act  1879,  and  in  rule  102  in  the  schedule  to  the 
Prisons  Act  1865.  Many  of  the  rules  in  the 
schedule  to  the  Prisons  Act  1865  draw  a  distinc- 
tion between  the  treatment  of  debtors  and 
criminal  prisoners ;  e.g,,  rules  16, 18,  31,  and  39 ; 
and  rule  102  authorises  the  making  of  rules  as  to 

Srisoners  who  are  neither  criminal  prisoners  nor 
ebtors.  But,  so  far  as  the  Prisons  Act  of  1865  is 
concerned,  I  find  nothing  in  the  Act  itself  or  in 
the  schedule  to  it  which  entitled  the  plaintiff  to 
be  treated  other  than  as  a  criminal  prisoner  not 
subject  to  hard  labour.  I  now  come  to  the 
Prisons  Act  1877  (40  &  41  Vict.  c.  21),  and  to  the 
rules  made  under  its  provisions.  The  Act  of 
1877  contains  in  sect.  57  a  definition  of  "pri- 
soner," and  the  word  seems  to  mean  any 
person  committed  to  prison  for  whatever  cause. 
"  Criminal  prisoners,"  "  debtors,"  and  "  prisoners 
who  are  neither  criminal  prisoners  nor  debtors," 
are  referred  to  in  sects.  25  and  26 ;  and  by  sect.  40 
persons  committed  for  contempt  of  court  are  to 
be  treated  as  misdemeanants  of  the  first  division. 
The  Prisons  Act  1877  contains  several  provisions 
enabling  the  Home  Secretary  to  make  rules,  viz. : 
sect.  5,  which  vests  in  him  the  power  vested  in 
the  justices  in  sessions  assembled  under  the 
Prisons  Act  1865,  sect.  21,  and  the  schedule,  rule 
102;  sects.  24-26,  which  relate  to  prisons  to  which 
prisoners  mav  be  sent ;  sect.  38,  which  relates  to 
prisoners  ordered  by  justices  to  pay  a  sum  of 
money;  sect.  39,  which  relates  to  persons  awaiting 
trial;  sect.  51,  which  provides  for  laving  rules  before 
Parliament.  I  have  not  been  able  to  ascertain 
clearly  why  sect.  38  was  inserted ;  probably  it  was 
to  remove  any  obscurity  or  doubt  which  might 
arise  upon  the  construction  of  sect.  21  and  rule 
102  in  the  Prisons  Act  1865,  and  the  schedule  to  it. 
However  this  may  be,  I  am  of  opinion  that 
tmder  sects.  5  and  38  of  the  Prisons  Act  1877 
the  Secretary  of  State  had  power  to  make 
ndes  respecting  the  treatment  of  all  dasaes 
of  prisoners,  criminal  prisoners,  debtors,  or  others, 
■ahject  of  oonrse  to  the  provisions  in  title  Acta  of 


1865  and  1877.  In  pursuance  of  this  power,  the 
Home  Secretary  in  Feb.  1878  made  various  special 
rules  with  respect  to  prisoners,  who  are  debtors ; 
and  rule  15  is  as  follows :  "  The  foregoing  rules 
relating  to  debtors  shall  ai^ly  to  any  person  com- 
mitted to  prison  for  default  in  payment  of  any 
debt  or  sum  of  money  due  from  or  payable  by 
such  person,  in  pursuance  of  anv  order  or  judg- 
ment of  any  court  or  any  oraer  of  a  justice, 
unless  by  the  terms  of  the  warrant  of  commit- 
ment the  imprisonment  is  to  be  with  hard  labour." 
The  questior  I  have  to  decide  is  narrowed  down 
to  the  true  ccnstra^tion  of  this  rule.  The  expres- 
sion "  sum  of  money  payable  in  pursuance  of  any 
order  of  a  justice  would,  in  ordinary  parlance, 
include  a  penalty  ordered  to  be  paid  on  a  convic- 
tion ;  but  in  its  technical  sense  it  does  not,  in  mj 
opinion,  include  a  case  of  that  kind.  To  hold  it 
to  do  so  would  be  to  suppose  that  the  Home 
Secretary  did  not  know  the  distinction  between 
convictions  and  orders  for  payment,  and  I  cannot 
suppose  anything  of  the  sort.  I  at  one  time 
thought  that  the  words  relating  to  hard  labour 
showed  that  convictions  were  intended  to  be 
included  in  the  expression  "money  payable  in 
pursuance  of  an  order  of  a  justice;"  but,  as  I  have 
already  pointed  out,  the  addition  of  the  words 
relating  to  hard  labour  does  not  solve  the  difficulty 
or  show  that  the  orders  referred  to  in  the  rule 
include  convictions.  The  use  of  the  word  "  debtor," 
the  absence  of  all  allusion  to  convictions,  and  the 
expression  "  order  of  a  justice,"  which  is  not 
synonymous  with,  but  in  magisterial  and  prison 
law  is  contrasted  with,  convictions,  these  circum- 
stances satisfy  me  that  rule  15  does  not  apply  to 
persons  convicted  of  an  offence  and  ordered  to 
pay  a  fine,  as  the  plaintiff  in  fact  was.  It  must 
not  be  forgotten  that  orders  for  commitment  are 
in  forms  familiar  to  those  to  whom  they  are 
addressed,  or  who  have  to  act  upon  them;  and 
although  of  course  the  defendants  in  this  case  may 
have  made  a  mistake,  I  must  say  I  think  no 
governor  of  any  gaol  would  have  understood  the 
warrant  for  the  plaintiff's  imprisonment  as  a 
warrant  issued  for  the  nonpayment  of  a  sum 
ordered  to  be  paid,  as  distinguished  from  a  warrant 
issued  for  the  nonpayment  of  a  penalty  ordered 
to  be  paid  by  wa^  of  punishment  for  an  offence  of 
which  the  plaintiff  had  been  convicted.  I  am  of 
opinion,  however,  that  the  governor  in  this  case 
made  no  mistake.  The  conclusion  at  which  I  have 
arrived  is,  that  the  plaintiff  was  not  entitled  to 
the  benefit  of  the  special  rule  relating  to  debtors, 
and  was  properly  treated  in  prison  as  an  ordinary 
criminal  prisoner  not  subject  to  hard  labour.  Mv 
judgment,  therefore,  is  tor  the  defendants  with 
double  costs,  as  provided  by  the  Prisons  Act  1865, 
B.  49. 

Odgers  applied  for  a  stay  of  execution  ;   this  hjis 
Lordship  granted. 

Solicitors   for   the   plaintiff,    8haen,    BoMcoe, 
Masaey,  Shaen,  and  Senderson. 
Solicitor  for  the  defendants,  The  SoUcUor  to  ike 
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Supreme  Coart  of  lutetum 

COURT   OF   APPEAL. 

Nov.  4  and  6, 1883. 

(Before  Bbjbtt,  M.B.  and  Bowen,  L.J.) 

Beg.  v.  The  Becorder  op  Sheppield.  (a) 

APPEAL  PROM  the  QUEEN's   BENCH  DIVISION. 

PubUc  Health  Act  1875  (38  ^39  Vid,  c.  65), 
88. 150, 257, 268 — Urban  authority — Order  to  pave 
streetr^Becovery  of  expen8e8  of  paving — uhjeC' 
tion  thai  grormd  is  not  part  of  a  streetr— Appeal 
to  Local  (rovemment  Boa/rd. 

The  respondents,  acting  a«  the  ti/rha/n  authority, 
served  a  notice  on  the  appellant  under  sect.  150  o/ 
the  Public  Health  AA  1875,  requiring  him  to 
sewer,  level^ave,  8fc.,  a  street  on  which  his  premises 
aJbvMed.  The  notice  was  not  complied  with,  and 
the  appellants  executed  the  works  themselves, 
caused  the  expense  to  be  apportioned  am^mg  the 
frontagers,  a/nd  svmvmoned  the  appellant  under 
sect.  257  for  his  share. 

At  the  hearing  of  the  summons  the  appellant  took 
the  objection  that  part  of  the  plaice  where  the 
works  were  execulea  was  not  a  street  within  the 
msamdng  of  the  Act,  and  therefore  the  respondents 
had  no  power  to  order  the  execution  of  the  works, 
or  to  demand  poAjment. 

An  order  for  pa/ymsnt  having  been  m/ide,  and 
confirmed  by  the  court  of  quarter  sessions,  the 
appellant  applied  for  a  writ  of  certiorari  to  bring 
up  and  quash  the  order. 

HeCd  (afvrming  the  decision  of  Watkin  WilUams, 
CoAje,  amd  Smith,  JJ.),  that  the  appellant's 
remedy  was  by  appeal  to  the  Local  Government 
Board  against  the  decision  of  the  local  authorii/u 
wnder  sect.  268,  and  therefore  the  objection  whim 
he  took  could  not  be  entertained  on  the  hearing  of 
the  su/nvmons,  and  a  rule  for  a  certiorari  had 
been  rightly  discharged. 

The  appellant,  Mr.  Wake,  was  the  owner  of  certain 

f  remises  in  Sheffield,  abutting  on  a  street  called 
*latt-street. 

On  the  6th  Nov.  1879  the  Corporation  of 
Sheffield,  acting  as  the  urban  sanitary  authority, 
served  a  notice  on  Mr.  WaJce,  under  sect.  160  of 
the  Public  Health  Act  1876,  requiring  him  within 
one  month  to  sewer,  level,  pave,  Ac.  part  of  Platt- 
Btreet.  Mr.  Wake  did  not  comply  with  the  notice, 
and  the  corporation  executed  the  required  works 
at  a  cost  of  *MOl.  The  borough  surveyor  appor- 
tioned Mr.  Wake's  share  of  the  expenses  at  Hi. 

On  the  25th  Nov.  1880  notice  was  given  to  Mr. 
Wake,  of  the  execution  of  the  works,  and  of  the 
apportionment. 

On  the  25th  Feb.  1881  Mr.  Wake  gave  notice  to 
the  corporation  that  he  disputed  the  apportion- 
ment and  the  whole  of  their  acts  in  reference  to 
the  matters  mentioned  in  the  notice  of  the  25th 
Nov.  1880. 

On  the  22nd  Sept.  1881  the  corporation  gave 
notice  to  Mr.  Wake  that  they  had  appointed  an 
arbitrator  to  settle  the  apportionment,  and  to  do 
all  other  acts  required  by  the  Public  Health  Act 
1875.  Mr.  Wake  did  not  appoint  an  arbitrator,  or 
attend  the  arbitration,  and  his  share  of*  the 
expenses    was    apportioned    by    the    arbitrator 

(a)  Beparted  by  P.  B.  HuiGHnrs^iq.,  Banister-ftt-Law. 


appointed  by  the  corporation  at  the  sum  fixed  by 
the  surveyor,  74Z. 

The  corporation  took  out  a  sunmions  to  enforce 
payment  of  this  sum  of  74Z.,  and  at  the  hearing 
of  the  summons  before  the  stipendiary  magistrate 
for  the  borough  of  Sheffield  Mr.  Wake  oLjected 
that  the  plans  referred  to  in  the  notice  of  the  6th 
Nov.  1879,  showed  that  part  of  the  works  in  ques- 
tion was  executed  upon  two  pieces  of  land  which 
did  not  form  part  of  Platt-street,  but  were  private 
property.  The  magistrate  found  that  these  pieces 
of  land  did  form  part  of  the  street,  and  made  an 
order  for  payment. 

On  appeal  to  quarter  sessions  the  recorder 
found  that  these  two  pieces  of  land  did  not  form 
part  of  the  street,  ana  was  therefore  of  opinion 
that  the  corporation  had  no  power  to  order  the 
execution  of  the  works  under  sect.  150  of  the 
Public  Health  Act  1875 ;  he  came  to  the  concln- 
sion,  however,  that  this  was  not  an  objection  to 
which  the  magistrate  could  give  effect,  because 
the  proper  remedy  was  by  appeal  against  the 
decision  of  the  local  authority  under  sect.  268  of 
the  Act,  and  therefore  confirmed  the  order  for 
payment. 

Mr.  Wake  thereupon  applied  for  a  writ  of 
certiorari  to  bring  up  and  quash  the  magistrate's 
order  for  payment,  and  the  order  of  the  recorder 
confirming  the  order  of  the  magistrate. 

The  rule  for  a  certiorari  was  discharged  by 
Watkin  Williams,  Cave,  and  Smith,  JJ. 

Mr.  Wake  appealed. 

By  the  PubHc  Health  Act  1875  (38  &  39  Vict 


±sy  tne 
;.  55),  s.  3 : 


Street  inolndes  any^  hiffhway  (not  beixifir  a  tnnipike 
road)  and  any  pnolio  bridge  (not  being  a  oountj 
bridge),  and  any  road,  lane,  footway,  aqnaze,  oonzt, 
allev,  or  passaflre,  whether  a  thorongh&fe  or  not. 

Sect.  150 :  Where  any  street  within  any  nrban  distriot 
(not  being  a  highway  repairable  by  the  inhabitant!  at 
Uuve),  or  the  oarriage-way,  footway,  or  any  other  part  of 
audi  street,  is  not  sewered,  leveUed,  payed,  metalled, 
flagged,  channelled,  and  made  good,  or  is  not  lighted  to  the 
satisfaction  of  the  nrban  anthori^,  snob  antnority  may, 
by  notice  addressed  to  the  reBpeMotive  owners  or  ooenpien 
of  the  premises  fronting,  adjoining,  or  abutting  on  Bnoh 
parts  thereof  as  may  require  to  be  sewered,  lerelled, 
paved,  metalled,  flagged,  or  channelled,  or  to  be  lighted, 
require  them  to  sewer,  leyel,  pave,  metal,  flag,  channel, 
or  make  good  or  to  provide  proper  means  for  lighting  the 
same  within  a  time  to  be  specified  in  such  notice.  .  .  . 
If  such  notice  is  not  complied  with,  tiie  nrban  authoiitj 
may,  if  they  think  fit,  execute  the  works  mentioned  or 
referred  to  therein,  and  may  recoyer  in  a  summaiy 
manner  the  expenses  incurred  by  them  in  so  doing  from 
the  owners  in  default,  acoordinff  to  the  frontage  <u  their 
respective  premises,  and  in  such  proportion  as  is  settled 
by  the  surveyor  of  the  urban  authority,  or  (in  case  of 
dispute)  by  arbitration  in  manner  proviaed  by  this  Act; 
or  the  urban  authority  may  by  order  declare  the 
expenses  so  incurred  to  be  private  improvement  ex- 
penses. 

Sect.  257.  Where  any  local  anthoritv  have  meamd 
expenses  for  the  repayment  whereof  the  owner  of  the 
premises  for  or  in  respect  of  which  the  same  are  ineuired 
IS  made  liable  under  this  Act  or  by  any  agreement 
with  the  local  authority,  such  expenses  ma^  be  recovered, 
together  with  interest  at  a  rate  not  exceeding  five  ponnds 
per  centum  per  annum,  from  the  date  of  serrice  of  a 
demand  for  the  same  till  payment  thereof,  from  any 
person  who  is  the  owner  of  such  premises  when  tlM 
works  are  completed  for  which  such  expenses  have  been 
incurred,  and  until  recovery  of  such  expenses  and  intereit 
the  same  shall  be  a  oharve  on  the  premises  in  respect  of 
which  tiiey  were  incurred.  In  all  summary  proceedings 
by  a  local  authority  for  the  recovery  of  expenses  inoorred 
by  them  in  works  of  private  improvement,  the  time 
within  which  such  proceedings  may  be  taken  shall  be 
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reckoned  from  the  date  of  the  servioe  of  notioe  of 

Where  snoh  expenses  have  been  settled  and  apportioned 
by  the  enrreyor  of  the  looal  aathority  as  payable  by  snoh 
onmer,  snch  apportionment  shall  be  bindmgf  and  oon- 
clnsiTe  on  snoh  owner,  nnlese  within  three  months,  from 
serdce  of  notioe  on  him  by  the  local  antiiority  or  their 
snrreyor  of  the  amonnt  settled  by  the  snrveyor  to  be 
dne  from  such  owner,  he  shall  by  written  notioe  dispute 
the  same. 

The  local  authority  may,  by  order,  declare  anv  snch 
expenses  to  be  payable  by  annual  instalments  within  a 
period  not  exoeeding  thirty  years,  with  interest  at  a  rate 
not  exoeeding  fiye  pounds  per  centum  per  annum,  until 
the  whole  amount  is  paid  ;  and  any  such  instalments  and 
interest,  or  any  part  thereof,  may  be  recovered  in  a 
summary  manner  from  the  owner  or  occupier  for  the 
time  being  of  such  premises,  and  may  be  deduoted  from 
the  rent  of  such  premises,  in  the  same  proportions  aa 
are  allowed  in  the  oaae  of  priyate  improyement  rates 
under  this  Act. 

By  sect.  268 : 

Where  any  person  deems  himself  aggrieyed  by  the 
decision  of  the  local  authority  in  any  case  in  which  the 
local  autiiority  are  empowered  to  recover  in  a  summary 
manner  any  expenses  incurred  by  tiiem,  or  to  declare 
such  expensee  to  be  priyate  improvement  expenses,  he 
ma;|r,  within  twenty-one  days  after  notice  of  such 
decision,  address  a  memorial  to  the  Local  Government 
Board,  stating  the  grounds  of  his  complaint,  and  shall 
dehver  a  copy  thereof  to  the  local  authority ;  the  Local 
Qovemment  JBoard  may  make  such  order  in  the  matter 
aa  to  the  said  Board  may  seem  equitable,  and  the  order 
so  made  shall  be  binding  and  conclusive  on  all  parties. 

Charles,  Q.C.  and  C,  Gould  for  the  appellant. — 
As  a  part  of  the  land,  in  respect  of  which  the 
expenses  for  the  payment  of  which  the  order 
in  question  has  been  made  were  incurred,  is 
no  part  of  a  street  within  the  meaning  of  the 
Public  Health  Act  1875,  therefore  the  provisions 
of  the  Act  have  no  relation  to  such  land,  and  the 
whole  of  the  proceedings  relating  to  the  pave- 
ment of  such  land  were  unauthorised.  The 
jurisdiction  given  by  the  Act  to  make  an  order 
for  payment  only  enables  the  magistrate  to  make 
an  order  for  the  payment  of  such  expenses  as  are 
legally  payable  under  the  Act.  Here  the  urban 
sanitary  authority  were  not  entitled  to  recover 
the  expenses,  and  therefore  the  magistrate 
was  not  justified  in  making  the  order  for 
payment,  but  such  order  was  made  without 
jurisdiction,  and  ought  to  be  brought  up  by 
certiorari  and  quashed. 

The  Solicitor-Qmeral  (Sir  F.  Herschell,  Q.C.) 
(with  him  J.  E.  Barker  and  G.  8.  Sv/nter)  for  the 
respondents. — The  argument  in  support  of  the 
appeal  is  based  on  a  fallacy  arising  from 
a  confusion  between  a  magistrate  giving  a  wrong 
decision  and  a  magistrate  acting  without  juris- 
diction. A  magistrate  is  not  acting  without 
jurisdiction  because  he  decides  wrong  either  in 
fact  or  in  law.  If,  therefore,  the  magistrate 
made  a  wrong  order  the  proper  remedy  was  by 
appeal  to  quarter  sessions,  but  the  magistrate 
was  right,  lor  he  was  bound  to  make  an  order 
for  payment  of  the  amount  apportioned  by  the 
surveyor.  What  is  really  complained  of  is  that 
the  local  authority  wrongly  decide'  that  the  place 
in  question  was  a  street,  and  that  the  appellant 
was  liable  for  the  expense  of  repairing  it.  For  this 
the  proper  remedy  is  by  appeal  to  the  Local 
Government  Board,  as  proviaed  by  sect.  268. 
[He  waB  stopped  by  the  Cfourt.] 

» 

Charles,  Q.C.  replied. 


The  following  authorities  were  cited : 

Nisbet  v.  Greenwich  Board  of  Works,  82  L.  T.  Bep, 

N.  S.  762;  L.  Bep.  10  Q.  B.  465 ; 
Cook  v.  Ipavnch  Local  Board,  24  L.  T.  Bep.  N.  S. 

579  ;  L.  Bep.  6  Q.  B.  451 ; 
Beg.  v.  The  Local  Qovemment  Board,  48  L.  T.  Bep. 

N.  S..173 ;  10  Q.  B.  Div.  309 ; 
Hesketh  y.  Atherton  Local  Board,  29  L.  T.  Bep.  N.  S 

530 ;  L.  Bep.  9  Q.  B.  4 ; 
Bunburyr.  Fuller,  9  El.  Ill ; 
Beg.  y.  BoUon,  1  Q.  B.  66. 

Brett,  M.R. — In  this  case  evervthing  that  was 
done  was  intended  to  be  done  under  ana  by  virtue 
of  the  statute,  and  if  the  case  is  within  the  statute, 
the  statute  has  pointed  out  the  whole  course  of 
procedure.  The  statute  imposes  on  certain  per- 
sons liabilities  not  known  to  the  common  law,  and 
gives  to  other  persons  powers  and  duties  which 
also  were  not  known  to  the  common  law.  It 
seems  to  me  to  follow  that  where  a  statute  im- 
poses a  new  liability  and  shows  the  means  of  en- 
lorcing  it,  then  if  a  case  is  within  the  statute,  the 
only  mode  of  procedure  is  the  mode  so  pointed 
out.  If  the  present  case  is  within  the  statute,  the 
course  of  tne  transaction  is  this :  The  local 
authority  is  bound  to  decide  whether  there  shall 
be  expenditure,  and  to  determine  the  proper 
amount  of  that  expenditure,  then  the  amount  is 
laid  before  the  surveyor  who  is  bound  to  apportion 
it  among  the  frontagers  according  to  the  measure- 
ment of  their  fronta&^es.  The  surveyor  has  no 
authority  to  inquire  whether  the  expenditure  was 
upon  a  subject  matter  within  the  statute,  or 
wnether  it  was  proper  or  reasonable;  he  has 
merely  to  apportion  the  amount.  When  the 
amount  has  been  apportioned,  the  local-  authority 
is  entitled  to  give  notice  to  each  frontager  of  the 
amount  apportioned  against  him,  and  to  demand 
payment,  and,  if  payment  is  refused,  to  go  before  the 
magistrate  and  obtain  an  order  for  payment.  It 
iR  not  necessarv  to  inquire  what  tne  remedv 
would  be  in  a  case  where  the  person  charged 
found  fault  with  the  apportionment  of  the  surveyor,  . 
for  in  the  present  case  he  does  not  find  fault  with 
what  the  surveyor  has  done,  but  with  the  decision  of 
the  local  authority , on  the  ground  that,although  thev 
might  properly  have  paved  the  street  upon  whicn 
he  was  a  n-ontager,  and  might  have  fixed  the  sum 
to  be  paid  for  doing  so,  yet  the  sum  which  they 
decided  should  be  expended,  and  which  they  did 
expend,  was  expended  partly  on  the  street  and 
partly  upon  private  land  which  formed  no 
portion  of  the  street.  He  says  there  is  a  wrong 
decision  of  the  local  authority  to  the  extent  that 
they  have  fixed  a  wrong  sum  to  lay  before  the 
surveyor,  by  not  having  confined  it  to  the  amount 
expended  upon  the  street,  but  by  having  added  to 
it  the  sum  spent  upon  the  private  land.  The 
objection,  therefore,  is  not  that  the  local  authority 
can  make  no  order  upon  the  applicant  at  all,  but 
that  they  have  laid  before  the  surveyor  a  larger 
sum,  part  of  which  was  composed  of  expenditure 
on  private  land.  If  the  case  is  within  the 
statute,  his  complaint  is,  that  he  is  aggrieved  by 
the  decision  of  tne  local  authority,  and  therefore, 
the  grievance  would  be  within  the  exact  terms  of 
sect.  268.  The  statute  gave  the  local  authority 
the  power  and  imposed  upon  them  the  duty  of 
deciding  these  matters;  that  authority  has 
aggrieved  the  appellant  by  what  he  considers  a 
wrong  decision,  and  if  that  be  so,  sect.  268  has 
pointed  out  the  course  to  be  pursued,  that  is,  it 
shows  that  he  must  appeal  to  the  Local  Govern. 
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ment  Board.    If  the  case  is  within  the  statute, 
the  statute  has  imposed  a  new  liability,  and  as 
regards  the  new  grievance,  the  statute  gives  a 
particular  remedy,  and  therefore,  that  is  the  only 
remedy  the    person    aggrieved    has    under    the 
statute.    If  the  case  is  within  the  statute,  Mr. 
Wake  ought  to  have  appealed  under  sect.  268  to 
the  Local  Government  Board,  and  when  he  failed 
to  do  so,  and  the  local  authority  went  before  the 
magistrate  to  ask  for  an  order  for  payment,  it 
seems  to  me  that  the  magistrate  could  not  deter- 
mine whether  the  decision  of  the  local  authority 
was  right  or  wrong.    That  was  not  for  him,  but 
for  the  Local  Government  Board.  The  magistrate 
could  only  inquire  whether  the  proper  notice  had 
been  given  and  the  order  made,  and  if  that  was 
so,  he  could  onlv  make  the  order  for  payment. 
But     it     is     said    that     the     magistrate    was 
bound     to    inquire     whether    the     case    came 
within  the  Act,  and  that  if  the  local  authority 
has  assumed    to    impose   a  liability  in  respect 
of  a  subject-matter  not  within  the  statute,  as  for 
paving  land  which  is  not  part  of  a  street,  and 
therefore  not  within  the  statue,  then  the  case  is 
not  within  the  Act  at  all,  and  if  the  magistrate, 
on  inquiry,  finds  that  it  is  not,  then  he  has  no 
jurisdiction.    On  the  other  side,  it  was  said  that 
if  the  magistrate  has  to  make  that  inquiry,  he 
has  jurisdiction  to  make  it  and  to  enter  upon  the 
facts,  and  that  if  he  does  so  and  comes  to  a  wrong 
conclusion,  inasmuch  as  he  is  exercising  a  sum- 
mary jurisdiction  given  by  another  Act  of  Parlia- 
ment, there  is  an  appeal  to  quarter  sessions.    It 
seems  to  me  that  it  is  unnecessary  to  decide 
either  of   those    points.      It  may  be  that    the 
magistrate  has  power  to  inquire  whether  the  case 
is  within  the  Act,  and  that  if  it  is  not  he  may 
have  no  jurisdiction  to  make  any  further  order. 
It  may  be  that  he  is  bound  to  make  the  inquiry, 
and  that  if  he  comes  to  a  wrone^  decision  there  is 
an  appeal  to  quarter  sessions.    It  may  be  that  he 
has  no  power  to  enter  on  the  inquiry ;  but  it  is 
unnecessary  to  inquire  into  that  question  now, 
because,  assuming  the  magistrate  has  jurisdiction 
to  try  the  question  whether  the  case  is  within 
the  Act,  and  that,  if  it  is  not,  he  has  no  jurisdic- 
tion to  make  any  further  order,  I  cannot  come  to 
the  conclusion  that  in  this  case  the  matter  was 
wholly  without  the  statute.    The  case  would  be 
wholly  without  the  statute  in  that  view,  if  the 
facts  were  ^ch  that  no  order  at  all  could  be 
made  by  the  local  authority.    Upon  that  view  of 
the  case,  if    there    had    been  no  pavement    in 
respect  of  a  street  within  the  statute,  no  order  could 
properly  have  been  made  against  anyone.    But  if 
any  part  of  the  expenditure  has  been  made  with 
regard  to    a    street    within    the   statute,   it    is 
obvious  that  as  to  that  part  the  local  authority 
may  fix  upon  a  proper  sum  and  obtain  an  appor- 
tionment from  the  surveyor  and  make  orders  upon 
the  frontagers.     In  this  case  it  cannot  be  denied 
that  part  of  the  expenditure  was  in  respect  of  a 
street  within  the  Act,  or  that  Mr.  Wake  was  a 
frontager  upon  that  street.      It  follows  that  an 
order  might  properly  be  made  upon  him.    The 
order  has  been  made,  and,  the  only  defect  he  can 
point  out  is  that  although  an  order  can  be  made, 
yet  a  wrong  one  has  been  made.    The  case  of  Cook 
V.  TJte  Ipawich  Local  Board  (uhi  aujp.)  seems  to  me 
to  be  an  authority  that  where  an  order  can  be 
made,  but  that  which  has  been  made  is  wrong,  it  is 
no  defect  of  jurisdiction  but  an  error  in  judgment 


in  respect  of  an  order  within  the  jurisdiction. 
Here  tne  local  authority  had  power  to  make  an 
order  and  has  made  what  is  said  to  be  a  wrong 
order.  Then,  with  respect  to  that  grievance,  the 
magistrate  could  not  inquire,  and  could  not 
set  it  right  by  modifying  the  order  of  the  local 
authority.  If  the  local  authority  had  power  to 
come  to  a  decision  at  all,  the  magiBtrate  could  not 
inquire  whether  it  was  right  or  wrong,  but  was 
bound  to  make  an  order  for  payment,  because,  if 
the  decision  was  erroneous,  the  only  remedy  given 
was  an  appeal  to  the  Local  Government  Board.  I 
am  therefore  of  opinion  that  the  decision  of  the 
Divisional  Court  was  right  and  this  apx)eal  most 
be  dismissed. 

BowBK,  L.J.  concurred.        ^^^^^^  dUmUsed. 

Solicitors  for  the  appellant,  Richard  8mUh  and 
WHmer,  for  John  Teomans,  Sheffield. 
Solicitors  for  the  respondents,  Creare,  Son,  and 
PfiOfe,  for  A.  E,  Maxfidd,  Sheffield. 


Wednesday,  Nov.  14, 1883. 

(Before  Lord  Colebjdge,  C. J.,  Bbett,  M.B.,  and 

BOWEN,  L.J.) 

Heket  and  others  (pets.)  v.  ABiaTAGS 

(resp.).  (a) 

APPEAL  PROK  THE   QUEEN*S  BEKCH  BIVISIOK. 

JIftmtcipaZ  electum — Nomination  paper — State- 
ment  of  nam^e  of  candidate — Situation  of  property 
in  respect  of  which  norniruUinghurgess  ie  enroUed 
on  hurgees-roU — Mv/nidpal  jElecttona  Act  1875 
(36  ^  39  Vict.  c.  40),  *.  1,  sitb-eed,  2,  and 
schedule  I.,  form  2 — Municipal  Corporatione  Ad 
1882  (45  ^  46  Vict,  c.  50),  s.  55,  and  ached/ide  ill., 
part  2,  rule  5. 

The  Municipal  Elections  Act  1875  (38  ^  39  Vict,  e. 
40),  s.  1,  suh'Sect,  2  (which  is  repealed  and  in 
part  rc'ena/sted  &v  45  ^  46  Vict.  c.  50),  enacted 
that  at  Trmnidpdi  elections  of  counciUors  *^ihs 
nomination  paper  shcbU  state  the  surname  and 
other  names  of  the  person  nominated^  with  his 
pUice  of  ahode  and  description,  a/nd  shciU  he  in 
the  form  No.  2,  set  forth  xn  the  fi/rst  sc^MuU  io 
this  Act,  or  to  the  hke  effect.^* 

A  foot-note  to  form  No.  2  in  the  jvrst  schedule  io 
the  Act  directed  the  situation  of  the  property  in 
respect  of  which  the  burgess  suhscrihing  is  enrolled 
on  the  bwrgesS'ToU  to  he  placed  after  his  signattare 
to  the  nomination  paper. 

Held,  that  the  words  of  the  section  and  form  were 
imperative,  and  not  directory  only. 

In  a  nomination  paper  tlis  Christian  name  of  ihfi 
person  normnaiea,  being  William,  was  written 
"  TFm." 

A  burgess  subscribing  the  same  nomination  paper 
placed  after  his  signature  "6,  BeUe  Vue 
Crescent,  that  being  the  place  where  he  was 
living,  while  his  quaMfication  on  the  burgess-roll 
was  "  houses  in  succession,  6,  Belle  Vue  Crescent, 
and  Linden  Terrace." 

Held,  that  the  Christian  name  of  the  person  nomi- 
nated was  sufficiently  stuted  within  themeaaiing  cf 
the  section,  and  thai  the  nomination  paper  was  in 
the  form  set  forth  in  the  schedule  to  the  Ad,  or  U> 
the  like  effect,  amd  was  valid. 

Judgment  of  Field  and  Wathin  WiUiams,  JJ» 
reversed. 

(a)  Beported  by  P.  B.  HuTcmxs,  Esq.,  Btrrister«t-Law. 
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Henky  and  othees  (apps.)  y.  Armitage  (resp.). 


[Ct.  of  App. 


Appeal  by  the  petitioners,  on  a  municipal  election 
petition,  against  the  judgment  of  Field  and 
Watkin  Williams,  J  J.  (reported  48  L.  T.  Eep.  N.  S. 
576),  where  the  special  case  (containing  the  nomi- 
nation papers  and  the  objections  thereto)  and  the 
material  provisions  of  the  Municipal  Elections 
Act  1875  (38  &  39  Vict.  c.  40)  are  fully  set  out. 

The  above-mentioned  statute  is  repealed  by  the 
Municipal  Corporations  Act  1882  (45  &  46  Vict. 
c.  50),  s.  5,  schedule  I.,  which  came  into  operation 
on  the  Ist  Jan.  1883. 

The  only  point  decided  which  can  be  material 
in  questions  arising  mider  the  Act  now  in  force 
is  the  following : 

The  first  objection  to  the  first  nomination  paper 
was  made  on  the  ground  that  the  nomination 
paper  did  not  state  the  surname  and  other  names 
of  the  person  nominated,  as  required  by  sect.  1, 
sub-sect.  2,  of  the  (now)  repealed  statute. 

The  Christian  name  of  Mr.  Skinner,  the  person 
nominated,  being  William,  what  appeared  on  the 
nomination  paper  was  the  abbreviation  "  Wm." 

The  repeaiea  provisions  relating  to  this  point 
are  re-enacted  in  the  following  terms : 

By  45  &  46  Yict.  c.  50,  s.  55  : 

The  nomination  of  candidates  for  the  office  of  oonncillor 
shall  be  oondncted  in  accordance  with  the  roles  in  part  2 
of  the  third  schednle. 

By  the  fifth  of  these  rules : 

The  nomination  paper  mnst  state  the  siimame  and 
other^  names  of  the  candidate,  ¥rith  hia  abode  and 
desoription. 

The  appeal  was  argued  by  McClymont  and 
B,  Lawh  WaVxice  for  the  petitioners  (appellants), 
and  by  Edward  Clarke,  Q.C.  and  Athertey  Jones 
for  the  respondent. 

The  arguments  were  similar  to  those  used  in 
the  court  below. 

The  following  authorities  were  referred  to  : 

Chthard  V.  Clarke,  42  L.  T.  Eep.  N.  S.  776 ;  6  C.  P. 

Div.  253 ; 
Reg.  V.  The  Mayor  of  Shrewsbury,  26  J.  P.  84 ;' 
Ro'per  V.  The  Mayor  of  Basingstoke,  86  L.  T.  Bep. 

N.  8.468;  2  C.  P.  Div.  440 ; 
Ex  parU  MeHaUU,  10  Oh.  Div.  398 ; 
'  Jones  V.  Harris,  25  L.  T.  Bep.  N.  S.  702 ;  L.  Bep. 

7  Q.  B.  157 ; 
Beg.  V.  Tugioell,  L.  Bep.  8  Q.  B.  704 ; 
Reg.  V.  Plenty,  L.  Bep.  4  Q.  B.  346 ; 
Mather  v.  Brown,  34  L.  T.  Bep.  N.  S.  869  ;  1  C.  P. 

Div.  596; 
Reg.  V.  Bradley,  3  £.  ft  £.  634 ;  30  L.  J.  180,  Q.  B. ; 
Howes  V.  Turner,  35  L.  T.  Bep.  N.  S.  58 ;  1  C.  P. 

Div.  670. 

Lord  CoLEKiDGE,  C.J. — On  the  best  considera- 
tion I  can  give  to  this  case  I  am  of  opinion  that 
the  judgment  of  the  court  below  cannot  be  sup- 
ported. I  adhere  to  what  I  said  in  Mather  v. 
Brovm  (1  C.  P.  Div.  596)  as  to  the  great  importance 
of  adhering  to  the  words  of  the  statute.  As  to 
the  first  question,  I  have  come  to  the  conclusion 
that  the  case  of  Beg.  v.  Bradley  (3  E.  &  E.  634 ;  30 
L.  J.  180,  Q.B.)  is  directly  in  point.  As  I  under- 
stand that  case,  the  judges  of  the  Court  of  Queen's 
Bench  there  decided  the  very  matter  which  now 
comes  before  us,  for  they  held  that  '*  Wm."  was  a 
statement  of  the  Christian  name,  and  therefore 
that  "  Wm.  Bradley  "  ina,  voting  paper  was  suffi- 
cient to  come  within  the  words  of  7  Will.  4  & 
1  Vict.  c.  78,  s.  14,  "containing  the  Christian 
names  and  surnames  of  the  persons  for  whom  he 
votes."  I  was  under  the  impression  at  first  that 
this  had  been  treated  as  a  misnomer,  but  had  been 
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held  to  be  cured  by  5  &  6  Will.  4,  c.  76,  s.  142,  and 
that  because  the  paper  contained  such  a  descrip- 
tion as  to  be  commonly  understood  the  Court  of 
Queen's  Bench  had  held  that  sect.  142  applied  so 
as  to  cure  the  defect.  If  that  were  so,  the  aecision 
would  be  in  point  in  favour  of  the  objection ;  but, 
on  looking  at  the  judgments,  I  can  come  to  no 
other  conclusion  than  that  the  court  held  that  the 
paper  came  within  7  WUl.  4  &  1  Yict.  c.  78, 
s.  14,  and  contained  the  Christian  name  of  the 
person  referred  to.  In  the  written  judgment 
delivered  by  Hannen,  J.  in  Beg.  v.  Plenty  (L.  jfeep.  4 
Q.  B.  346)  the  Court  of  Queen's  Bench  took  the 
same  view  of  the  decision  in  the  earlier  case.  I 
am  therefore  of  opinion  that  Beg,  v.  Bradley 
decides  that  "  Wm."  is  a  statement  of  the  Christian 
name,  and  therefore  that  it  comes  within  the 
words  of  the  statute  now  before  us.  I  prefer  to 
go  on  the  authority  of  the  cases  rather  than  to 
reason  out  the  point.  I  am  aware  that  similar 
questions  ma^  be  raised  as  to  other  names,  but 
this  is  unavoidable.  It  was  clearly  decided  in 
Beg.  V.  Plenty  and  Mather  v.  Brown  that  a  mere 
initial  will  not  do,  and  Beg.  v.  Bradley  is  an 
authority  that  the  abbreviation  "  Wm."  will  do. 
The  other  cases  referred  to  on  this  question  are  not 
in  point,  (a) 

Brett,  M.B. — ^I  am  of  the  same  opinion,  and  as 
to  the  first  point  my  opinion  is  stronger  than  that 
of  the  Lord  Chief  Justice.  I  think  that  in  Beg. 
V.  Bradley  (3  E.  &  E.  634;  30  L.  J.  180,  Q.  B.) 
the  court  did  decide  the  point,  but,  whether  it 
had  been  already  decided  or  not,  I  should  have 
come  to  the  same  conclusion,  and  therefore  I 
decide  not  merely  on  authority,  but  from  a  olear 
conviction.  I  do  not  think  this  can  be  called  a 
dangerous  decision.  The  words  of  the  statute 
are,  "  shall  state  the  surname  and  other  names  of 
the  person  nominated,"  but  there  is  nothing  about 
spelling  the  names.  The  question  is  whether 
what  is  put  in  writing  in  this  nomination  paper 
is  in  a  form  which  everyone  would  conclude 
meant  that  particular  name,  and  no  other. 
Judges  have  come  to  the  conclusion  that  the 
abbreviation  "Wm."  meant  "William,"  because 
they  had  sufficient  knowledge  of  the  world  to 
know  that  it  would  be  taken  to  mean  "  William" 
and  no  other  name,  and  everyone  would  think  so. 
Mr.  Clarke  suggested  it  might  be  taken  to  mean 
"  Wilbraham,"  but  I  do  not  think  this  is  so.  Not 
one  man  in  England  would  say  if  meant  **  Wil- 
braham," while  everyone  would  say  it  meant 
"William,"  smd  where  something  is  put  in 
writing  which  everyone  would  take  to  mean  one 
name  only,  I  think  it  may  be  said  that  that  name 
is  stated  by  the  writing.  Other  instances  have 
been  suggested  which  do  not  come  within  the 
statute;  clearly  "W."  is  not  a  statement  in 
writing  of  the  name  of  "  William ;"  or  take  "  B.," 
or  any  other  single  letter ;  can  it  be  said  that  a 
letter  would  state  any  name?  There  may  be 
other  abbi*eviations  which  would  have  the  same 

(a)  The  Lord  Chief  Jnstioe  then  proceeded  to  ^ve 
judgment  as  to  the  second  objection  to  the  first  nomina- 
tion paper,  overruling  the  objection,  and  reversing  the 
decision  of  the  court  below,  as  stated  in  the  head-note  to 
this  report.  Brett,  M.B.  and  Bowen,  L.J.  also  gave 
jadgrment  to  the  same  effect.  This  part  of  the  jndgment 
tnmed  on  the  effect  of  the  note  at  the  end  of  form  2  in 
schednle  I.  to  38  &  39  Yict.  c.  40,  which  is  repealed  and 
not  re-enacted  by  45  &  46  Vict.  c.  50.  The  Court,  having 
thus  held  the  first  nomination  paper  to  be  good,  gave  no 
dcoisioD  as  to  the  objeotionq  to  the  second. 

2  Q 
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Eeo.  V,  Mabsham. 
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effect.  If  by  universal  acceptation  an  abbrevia- 
tion signifies  one  name  only,  I  should  say  it  would 
amount  to  a  statement  of  that  name ;  if  it  does 
not  it  would  not  be  within  the  Act.  I  am  there- 
fore of  opinion,  even  independently  of  the 
authority  of  the  case  of  Beg.  v.  Bradley,  that 
although  "Wm."  does  not  spell  the  name  of 
"  William,"  it  states  it. 

BowEN,  L.J. — I  am  of  the  same  opinion.  It  is 
important  to  see  that  the  forms  which  Parliament 
has  laid  down  are  not  frittered  away.  It  would 
be  unfortunate  if  we  were  to  fall  into  the  notion 
that  a  little  deviation  from  that  which  is  prescribed 
by  statute  can  make  no  difference.  In  the  present 
case,  however,  both  on  authority  and  reason,  I 
think  the  judgment  of  the  court  below  cannot  be 
supported.  The  first  question  is,  whether  the 
Christian  name  of  the  person  nominated  was 
stated  within  the  meaning  of  38  &  39  Yict.  c.  40, 
B.  1,  sub-sect.  2),  and  I  think  this  question  is  con- 
cluded by  authority.  What  was  written  on  the 
nomination  paper  was  "  Wm." ;  is  that  a  state- 
ment of  the  Christian  name  oi  the  person  nomi- 
nated within  the  meaning  of  the  Act  P  I  think 
this  question  is  settled  by  Beg.  v.  Bradley  (3  E.  & 
E.  634;  30  L.J.  180,  Q.B.).  I  agree  with  Mr. 
Clarke  that  the  court  there  might  have  applied 
sect.  142  of  5  &  6  Will.  4,  c.  76  so  as  to  cure  the 
misnomer,  but,  on  looking  through  the  judgments, 
both  as  reported  in  Ellis  &  Ellis  and  in  the  Law 
Journal,  and  the  judgment  in  Beg.  v.  Plenty  (L. 
Rep.  4  Q.  B.  346),  I  have  formed  the  same  opinion 
as  the  Lord  Chief  Justice  and  the  Master  of  the 
Rolls,  which  is,  that  the  court  in  Beg.  v.  Bradley 
did  decide  on  the  ground  that  "  Wm."  was  equiva- 
lent to  "  William."  It  must  be  remembered  that 
everv  abbreviation  will  not  do,  but  everyone 
would  see  that,  if  this  particular  abbreviation 
means  anything,  it  must  mean  "  William." 

Appeal  allowed. 

Solicitor  for  the  petitioners,  T.  Balfov/r  Allan. 
Solicitors  for    tne  respondents,  Johnson   and 
Weaiherall,  for  Bowey  and  Brewis,  Sunderland. 


Satv/rday,  Aug,  4, 1883. 
(Before  Bbxtt,  M.R.,  Cotton  and  Bowek,  L.JJ.) 

Reg.  V.  Marshav.  (a) 

Boies — Assestmient — Appeal — Agreement  to  pay  old 
rate — Order  of  judge — Jurisdiction — Befusal  of 
rruigistrate  to  issue  warrants — Valuation  of 
PropeHy  (Metropolis)  Act  1869  (32  &•  33  Vict, 
c.  67)  8.  44—11  ^  12  Vict.  c.  44,  s.  ^20  ^  21 
Vict.  c.  43. 

The  rateable  value  of  certain  property  having  been 
re-assessed  at  a  much  higher  sum,  the  owners 
appealed. 

Before  the  liearing  of  the  appeal  it  was  agreed  that 
a  special  case  should  be  stated  for  the  opinion  of 
the  Queen*s  Bench  Division,  and  that  in  the 
meantime  rates  should  be  paid  on  the  former 
valuation,  and  these  terms  were  eiinbodied  in  an 
order  made  by  Cave,  J.  on  the  23rd  March  1881. 

In  1883  the  overseers  applied  to  the  magistrates  for 
a  distress-warrant  for  the  amount  of  the  rates 
according  to  the  new  a^tsessment,  but  the  application 
was  refused  on  the  ground  that  as  the  appeal  was 
stillpendinig  tlie  overseers  were  bound  by  the  order 
of  Cavey  J. 

(a)  Reported  by  W.  0.  Biss,  Esq.,  BarriBter-at-Lftw. 


The  overseers  then  applied  to  the  Queen's  Bench 
Division  for  a  mandamus  to  tJie  magistraies  to 
issue  tlie  warrant. 

Held,  that  in  consequence  of  the  provisions  of  32  if 
33  Vict.  c.  67  8.  44,  which  etuicis  that,  pending  any 
appeal  from  any  new  assessment,  the  rate  shall 
be  paid  according  to  the  new  assessment.  Cave,  J. 
had  rw  jurisdiction  to  make  the  order,  and  tkai 
the  consent  of  the  assessment  committee  to  thai 
order  did  not  bind  the  overseers. 

Held  also,  that  the  applicationfor  a  matidamuswat 
properly  made  under  11  ^  12  Vid.  c.  44,  s.  5,  the 
tssue  of  tlie  warrants  being  a  merely  ministerial, 
and  not  a  judicial  act. 

This  wa..  an  appeal  from  two  orders  of  a  Divisional 
Court,  consisting  of  Pollock,  B.  and  Manistv,  J., 
bv  which  it  was  ordered  that  R.  H.  B.  Marsham, 
Esq.,  and  J.  Balguy,  Esq.,  police  magistrates  of 
the  Greenwich  Police  Court,  should  respectively 
issue  their  warrants  to  levy  by  distress  on  the 
goods  of  the  mayor,  aldermen,  and  commonalty  of 
the  City  of  London,  the  respective  sums  of 
3419Z.  48.  4d.,  and  8325L  lbs.  lOd.,  being  unpdd 
rates  for  the  relief  of  the  poor  of  the  parish  of  St. 
Nicholas,  Deptford,  and  other  purposes,  made  and 
assessed  between  the  10th  May  and  the  16th  Aug. 
1882,  and  between  the  6th  April  1881  and  the  25th 
March  1883  respectively,  in  respect  of  the 
Deptford  Foreign  Cattle  Market. 

In  1878  a  provisional  valuation  of  the  Cattle 
Market  was  made,  the  gross  value  being  assessed 
at  6605L,  and  the  rateable  value  at  5465t. 

Upon  the  quinquennial  valuation  list  being 
made  out  for  the  parish  of  Deptford  in  Nov.  1880, 
which  was  finally  approved  by  the  Greenwich 
Union  Assessment  Committee  in  accordance  with 
the  provisions  of  the  Valuation  of  Property 
(Metropolis)  Act  1869,  the  gross  value  of  the 
property  was  assessed  at  25,000L  and  the  rateable 
value  at  20,000. 

This  valuation  came  into  effect  on  tlie  6th 
April  1881,  and  in  Jan.  1881  the  Corporation 
gave  notice  of  api>eal  against  it. 

Before  the  case  came  on  for  hearing  the  parties 
came  to  an  arrangement,  which  was  embooied  in 
an  order  by  Cave,  J.,  dated  the  23rd  March  1881, 
by  which  it  was  ordered  that  the  proceedings 
should  be  stayed,  and  that  the  facts  should  be 
stated  in  a  special' case  under  the  40th  section  of 
the  Yaluation  of  Property  (Metropolis)  Act  1869, 
for  the  opinion  of  tne  Queen's  Bench  Division, 
such  case  to  be  settled  in  case  of  difference  by  Mr. 
Roland  Yaughan  Williams,  and  that,  upon  the 
Queen's  Bench  Division  giving  their  decision  upon 
the  questions  of  law,  Mr.  R.  V.  Williams  should 
fix  the  amount  of  ctoss  and  rateable  value  in  ac- 
cordance therewith  if  the  parties  should  differ, 
and  that  in  the  meantime  the  appellants  should 
pay  rates  upon  the  basis  of  the  last  valuation  list 
in  force  before  that  then  questioned  by  the  appeal. 

On  the  9th  May  1882  a  provisional  valuation 
was  made,  by  which  the  premises  in  question 
were  rated  at  35,0002.  gross  and  28,0002.  rateable. 
Up  to  Aug.  1882  the  overseers  of  the  parish  had 
acquiesced  in  the  rates  being  assessed  on  the  old 
basis ;  but  on  the  16th  Aug.  1882  they  took  out  a 
summons,  at  the  Greenwich  Police  Court,  calling 
on  the  Corporation  to  show  cause  why  a  distress- 
warrant  should  not  be  issued  for  34191.  4a.  4id.  for 
arrears  of  rates  from  the  10th  May,  on  the  footing 
of  the  provisional  assessment.    On  the  6th  Sept. 
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Mr.  Marsham  dismissed  the  summons  on  the 
groimd  that  the  appeal  was  still  pending,  and 
that,  by  the  order  of  the  23rd  March  1881,  the 
rates  were  payable  on  the  basis  of  the  original 
yalaation  list  until  the  decision  of  the  special 
case. 

On  the  27th  Feb.  1883  the  special  case  was 
hoard  by  the  Queen's  Bench  Division,  and  the 
yalaation  list  of  1880  was  affirmed. 

On  the  13th  May  1883  the  new  overseers  issued 
ft  gnnmions  for  a  distress- warrant  for  11,745Z.  08. 2d., 
being  the  former  amount  of  3419Z.  4a.  4c2.,  together 
▼ith  a  further  amount  of  8325Z.  Iba.  lOd.  for  rates 
lened  on  the  same  footing.  This  summons  was 
dismissed  by  Mr.  Balguy  on  the  11th  of  July  1883 
upon  the  same  grounds  as  those  given  by  Mr. 
Marsham. 

The  overseers  then  applied  to  the  Queen's  Bench 
Division  for  a  mandamus  to  the  said  magistrates 
to  compel  them  to  issue  their  warrants  in  accord- 
ance with  the  said  summons,  on  the  ground  that 
the  order  of  Cave,  J.  was  uUra  vires  in  so  far  as  it 
fixed  the  basis  upon  which  the  rates  were  to  be 
paid  until  the  disputes  between  the  parties  should 
08  settled,  such  interim  rates  being  provided  for 
by  sect.  44  of  the  Valuation  Act  1869. 

That  section  is  as  follows : 

Hotwitlutaiiding  any  appeal  under  this  Act  which  may 
be  pending  at  the  oommenoement  of  the  year,  the  valua- 
tion lists  shall  oome  into  forse  unaltered,  and  every 
assessment,  oontribution,  rate,  and  tuc  in  respect  of 
wbodi  the  valuation  list  is  conclusive  shall  be  made, 
required,  levied  and  paid  in  accordance  with  such  valua- 
tion list ;  and  where,  in  consequence  of  the  decision  on 
buj  appeal  under  this  Act  to  assessment  sessions  or  a 
rapenor  court,  an  alteration  in  such  valuation  list  is 
made  which  alters  the  amount  of  the  assessment,  contri- 
bntion  rate,  or  tax  levied  thereunder,  the  difference,  if 
too  much  has  been  paid,  shall  be  repaid  or  allowed  ;  and 
if  too  little,  shall  be  deemed  to.  be  arrears  of  the  assess- 
ment, oontribution,  rate,  or  tax  (except  so  far  as  any 
penslty  is  incurred  on  account  of  arrears),  and  shall  be 
paid  and  recovered  accordingly. 

On  the  30th  July  the  mandamus  was  granted 
by  the  Queen's  Bench  Division,  and  from  that 
order  the  present  appeal  was  brought. 

Wehst^,  Q.C.,  Poland,  and  F.  Mead  for  the 
appellants. — Sects.  33  and  40  of  the  Valuation  Act 
are  in  our  favour.  Sect.  44  does  not  apply,  as  it 
did  not  contemplate  the  appeal  being  decided  on  a 
special  case  as  here.  Then  this  is  not  a  ministerial 
Bct  on  the  part  of  the  magistrates,  but  a  judicial 
act: 

Harper  v.  Corr,  7  T.  Eep.  270. 

Therefore  they  must  apply  to  the  magistrates  to 
Ktftte  a  special  case  under  iO  &  21  Vict.  c.  43 : 

Bweetman  v.  Quest,  18  L.  T.  Bep.  K.  S.  52 ;  L.  Bep. 
3Q.B.262. 

The  assessment  committee  represented  the  over- 
seers, and  they  are  therefore  oound  by  the  order 
of  Cave,  J. 

Sir  F.  HerscheU  (Solicitor-General)  and  Glen 
for  the  respondents. — ^When  it  is  shown  that  a 
rate  has  been  made  the  magistrate's  action  is 
merely  ministerial,  and  he  has  no  discretion.  This 
case  IS  governed  by  Beg.  v.  Bradshaw  (29  L.  J. 
176,  M.  C.).  [Bkett,  M.R.— Was  Ha/rp&r  v.  Garr 
dted  in  that  caseP]  No.  Our  application  is 
under  11  k  12  Yict.  c.  44,  s.  5,  as  was  that  in 
Beg.  V.  Bradsha/u). 

Webster,  Q.O.  in  reply. 

Bestt,  M.B. — In  this  case  an  order  has  been 
made  upon  two  magistrates  to  issue  their  distress 


warrants,  that  order  being  made  under  the  11  & 
12  Vict.  c.  44.    That  order  would  seem  to  be  a 
right  order  if  the  magistrates  were  bound,  as  a 
matter  of  course,  to  issue  a  distress  warrant.     It 
is  said  that  they  were  not,  and  that  the  circum- 
stances of  the  case  show  that  they  were  not.    The 
circumstances  of  the  case  are  that  two  or  more 
valuations  have    been    made,  which    value    the 
premises  in  question  at  particular  amounts,  and 
then  an  order  was  obtained  from  Cave,  J.  that  a 
special  case  should  be  stated.     The  parties  who 
were  then  before  Cave,  J.  agreed  that  he  should 
put  into  his  order,  as  part  of  it,  that  the  rates 
should  be  made  upon  a  former  valuation,  until  the 
dispute  as  to  the  then  existing  valuation  was 
decided.    The  parties  then  before  him  were  the 
assessment  committee  and    the    Corporation  of 
London.    Now,  for  myself,  I  have  very  little  doubt 
that  we  should  decide  that  the  assessment  com- 
mittee and  the  Corporation  of  London  could  not 
by  agreement  give  Cave,  J.  jurisdiction  to  make 
that  part  of  the  order  and  that  part  of  the  order, 
therefore,  would  not  have  bound  them.    Whether, 
if  they  had  been  the  sole  parties,  the  Queen's 
Bench  Division  would  have   acted,    is    another 
matter.     That  I  say  nothing  about ;  but  I  do  not 
think  thev  could  have  bound  themselves — they 
could  not  by  consent  give  the  judge  jurisdiction 
to  make  an  order  which,  it  seems  to  me,  is  an 
order  in  the  very  teeth  of  the  Act  of  Parliament. 
But,  however  that  might  be,  the  assessment  com- 
mittee and  the  corporation  certainlv  could  not  by 
agreement    between  themselves  give  the  judge 
jurisdiction  to  make  an  order  as  against  the  over- 
seers.   I  confess,  myself,  I  do  not  think  that  the 
assessment  committee  represented  the  overseers 
on  that  appeal,  so  as  to  make  them  a  party  to 
that  appeal  and  to  that  order,  so  that  the  consent 
of  the  assessment  committee  to  that  part  of  the 
order  should  be  taken  as  the  consent  of  the  over- 
seers.    I  do  not  agree  with  it.     Therefore,  the 
c[uestion  must  be,  not  whether  the  consent  gave 
jurisdiction  to  the  judge — for  if  he  had  it  not 
otherwise,  I  do  not  think  the  consent  would  give 
it  to  him — ^but  whether  he  had  lurisdiction  to 
make  that  part  of  the  order ;  and  that  depends,  it 
seems  to  me,  upon  what  is  the  true  meaning  of 
sect.  44  of  the  Valuation  Act.     That  seems  to  me 
a  plain  enactment  that,  "Notwithstanding  any 
appeal  under  this  Act  which  may  be  pendmg  at 
the  commencement  of  the  year,  the  valuation  list 
shall  come  into  force  unaltered,  and  every  assess- 
ment, contribution,  rate,  and  tax,  in  respect  of 
which  the  valuation  list  is  conclusive,  snail  be 
made,  required,  levied,  and  paid  in  accordance 
with  such  valuation  list,"  and  then  the  section 
actually  goes  on  to  show  that,  although  it  must  be 
levied  and  paid,  yet  upon  the  appeal  the  matter 
may  be  altered  aiter  it  is  so  levied  and  paid ;  for 
it  says,  "And  where,  in  consequence  of  the  decision 
on  any  appeal  under  this    Act    to    assessment 
sessions  or  a  superior  court" — that  is,  a  case 
stated — "an  alteration  in  such  valuation  list  is 
made  which  alters  the  amount  of  the  assessment, 
contribution,  rate,  or  tax  levied  thereunder" — 
that  is,  already  levied — "the  difference,  if  too 
much  has  been  paid,  shall  be  repaid  or  allowed, 
and  if  too  little,"  and  so  on.      Nothing  can  be 
plainer,  as  it  seems  to  me,  than  this,  that  the 
valuation  list  is  to  be  taken  for  the  time  to  be 
conclusive  as  if  there  was  no  appeal,  and  the 
amount  stated  in  the  valuation  list,  or  settled  by 
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it,  is  to  be  levied  and  paid  notwithstanding  the 
appeal.  Then  there  is  an  appeal,  and  there  is  a 
case  stated,  but  the  statement  of  a  case  on  an 
appeal  is  only  a  means  of  carrying  out  the  appeal 
ana  effecting  it,  and  the  statemennt  of  the  case 
does  not  show  that  there  is  no  appeal ;  on  the 
contrary,  it  shows  there  is  one.  Therefore  sect.  44, 
as  it  seems  to  me,  absolutely,  without  any  discre* 
tion  on  his  part,  prevented  Cave,  J.  making  that 
part  of  the  order;  in  other  words,  that  part 
of  the  order  was  extra  vires,  and  is  void.  Therefore 
that  void  order  could  not  stand  in  the  way  of  the 
magistrate  when  he  was  called  upon  to  issue  a 
distress-warrant.  Now  the  magistrates,  both  of 
them,  thought  that  they  were  bound  by  that 
order.  They  thought  they  were  bound  by  a  void 
order.  Except  by  that  order  there  was  nothing 
in  dispute;  therefore  they  had  nothing  to  consider. 
They  nad  nothing  to  consider  on  the  application 
before  them  except  this,  whether  that  part  of  the 
order  was  or  was  not  binding  upon  them.  But  it 
was  a  void  .order ;  therefore,  as  it  seems  to  me, 
they  had  no  discretion,  and  they  were  bound  to 
issue  this  distress-warrant.  There  was  nothiug 
which  entitled  them  to  do  anything  but  issue  it, 
and  if  so,  it  was,  as  it  seems  to  me,  a  ministerial 
act,  and  a  ministerial  act  which  they  were  called 
upon  to  perform.  They  have  not  performed  it, 
and  thereupon  this  order  of  the  court  is  made,  and 
rightly  made.  Then  the  question  of  delay  does 
not  seem  to  me  one  which  can  be  urged  against 
these  overseers,  if  it  could  be  urged  against 
anyone,  because  these  overseers  have  not  been 
guilty  of  any  delay.  They  are  bound,  when  they 
come  into  office,  to  collect  all  the  rates  due,  both 
those  past  and  present.  Their  duty  being  such 
they  aid  not  delay  in  the  exercise  of  their  duty, 
and  there  is  no  ground  therefore  for  this  appeal. 

Cotton,  L.J. — This  is  an  appeal  against  an 
order  made  under  11  &  12  Vict.  c.  44,  s.  5,  and  I 
think  that,  if  the  addition  made  by  Cave,  J.  to 
the  order  which  he  made  directing  a  special  case 
was  bad,  the  order  was  rightly  issued.  The 
section  says  this :  **  In  all  cases  wnere  a  justice  or 
justices  of  the  peace  shall  refuse  to  do  any  act 
relating  to  the  duties  of  his  office  as  such  justice, 
it  shall  be  lawful  for  the  party  requiring  such  act 
to  be  done"  to  apply  to  the  Queen's  Bench 
Division ;  and  then,  after  hearing  the  parties,  the 
Queen's  Bench  Division  may  make  an  order  re- 
Quiring  the  act  to  be  done.  Now,  here,  what  did 
tne  magistrates  do  P  They  declined  to  do  what 
was  undoubtedly  an  act  relating  to  the  duty 
of  their  office  m  issuing  this  distress-warrant, 
because  they  thought  they  were  precluded  from 
doing  so  by  the  order  which  had  been  made  by 
Cave,  J. ;  that  is,  they  considered  that,  under  the 
circumstances,  they  were  not  in  a  position  to  do 
that  which,  if  that  order  were  not  made,  it  would 
have  been  their  clear  duty  to  do — namely,  to 
issue  a  distress  warrant  for  the  amount  at  which 
this  property  had  been  assessed  by  the  assessment 
committee.  If  that  be  so,  then  that  section 
of  the  Act  of  Parliament  seems  to  contemplate 
that  very  case,  where  justices,  for  some  insufficient 
reason,  decline  to  do  what  it  would  have  been 
their  duty  to  do  if  that  order  had  not  been  made. 
That  being  so,  if  this  matter  were  out  of  the  way, 
it  would  be  clearly  an  act  to  be  done  by  them,  and 
a  ministerial  act  to  issue  a  distress-warrant 
haying  regard  to  the  Act  of  Parliament.  That 
being  so,  was  that  direction  made  by  Cave,  J., 


that,  until  the  appeal  had  been  settled,  the  rate 
should  be  paid  according  to  the  old  assessment, 
one  which  ne  could  make  so  as  to  bind  the  over- 
seers of  the  poor  F  It  was  said  that  the  assess- 
ment committee  represented  the  overseers  on  the 
appeal.  Undoubtedly,  in  one  way,  they  did  in 
this  sense,  that,  whatever  was  determined  on  the 
appeal  to  be  a  proper  assessment  would  be  that 
which  the  overseers  must  treat  as  a  proper  assess- 
ment, and  in  that  respect  the  overseers  would  be 
bound,  and  in  that  sense  the  assessment  com- 
mittee represented  them.  But,  the  assessment 
committee  did  not  in  any  way  represent  them, 
so  as  to  agree  to  anything  which  the  Act  of  Par- 
liament £d  not  allow  them  to  agree  to.  Here, 
what  we  have  is  this — a  distinct  provision  in  the 
Act  of  Parliament  that,  when  there  is  an  appeal, 
notwithstanding  the  pendency  of  that  appeal,  the 
rate  shall  be  paid  on  the  later  assessment,  and  not 
on  the  preceding  one.  That  being  so,  this  was  a 
matter  naving  regard  to  which  the  assessment 
committee  in  no  way  represented  the  overseen. 
They  could  in  no  way  oind  them  so  as  not  to 
enforce  what  the  Act  of  Parliament  required  them 
to  enforce — payment  of  rates  on  the  assessment 
which  was  appealed  against.  In  my  opinion, 
therefore,  the  overseers  were  in  no  way  bound  by 
that,  and  the  magistrates  were  wrong  in  saying 
that  that  was  something  which  prevented  tnem 
from  doing  the  act  which,  independently  of  that, 
it  would  nave  been  their  duty  to  do.  In  my 
opinion,  therefore,  this  order  was  right.  As 
regards  the  delay,  I  quite  agree  with  the  Master 
of  the  Bolls  that  there  has  been  no  delay  to  preju- 
dice the  applicants  in  asking  for  this  order.  They 
are  the  new  overseers,  and,  even  if  there  had  been 
delay,  it  is  simply  this — that  they  have  not  exer- 
cised as  promptly  as  they  might  have  done  their 
rights  by  enforcing  payment  of  a  larger  sum  than 
that  which  the  corporation  have  paid.  How 
that  could  prevent  them  from  getting  payment  of 
the  sum  which  the  corporation  ought  to  pay  I  do 
not  see.  They  have  been  too  merciful  in  not 
enforcing  the  larger  sum  which  they  are  entitled 
to  enforce. 

BowEN,  L.J. — I  am  of  the  same  opinion. 

Aj^eal  dismisBed,  toUh  costs. 

Solicitor  for  the  appellants,  The  Solicitor  for 
the  City  of  London, 

Solicitors  for  the  respondents,  Satidom,  Kersey, 
and  Knight. 


Friday,  Nov,  9,  1883. 

(Before  Brett,  M.B.  and  Bowen,  L.J.) 

The  Co&poration  of  Petebbo&ough  (apps.)  v. 
The  Ovebseers  op  the  Parish  op  Wilsthoew 
A3SD  THE  Assessment  Committee  of  the  Stam- 
PORD  Union  (resps.).  (a) 

Practice — Appeal — Gase  stated  pursuani  to  agre^ 
ment  and  by  judge's  order — 12^  13  Vict.  c.  45 
s.  11— Judi4iature  Act  1873  (36  ^  37  Viet.  c.  66), 
s.  19. 

An  ajppeal  wiU  lie  to  the  Cowrt  of  Appeal  from  ike 
decision  of  the  Queen's  Bench  Ihvtsion  ufxm  • 
case  stated  under  12  ^  13  Vict.  c.  45,  •.  11,  in  a» 
appeal  against  a  poor  raie. 

The  decision  of  the  Queen's  Bench  Division  is  <w 

(a)  Reported  by  A.  A.  HflPKnit,  Esq.,  Bwrit<HHfc»I*ir; 
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**  order "  vnthi/n  the  "meani/ng  of  the  Judicature 
Ad  1873, «.  19, 

Bt  a  rate  made  on  the  23rd  Dec.  1880,  for  the 
relief  of  the  poor  of  the  parish  of  Wilsthorpe,  the 
Corporation  of  Peterborough  was  rated  lor  the 
"pumping  station  of  Peterborough  waterworks 
and  pipes,"  in  that  parish. 

Notice  of  appeal  to  the  Court  of  Quarter  Sessions 
for  the  parts  of  Kesteven,  in  the  county  of 
Lincoln,  having  been  duly  given,  it  was  agreed 
between  the  parties  that  the  facts  of  the  case 
should  be  stated  in  the  form  of  a  special  case  for 
the  opinion  of  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice,  pursuant  to  the  provi- 
sions of  12  &  13  Yict.  c.  45,  s.  11;  and  in 
pursuance  of  this  agreement  an  order  was  made 
by  Day,  J.,  and  the  facts  were  stated  accordingly. 
Jndji^ent  in  conformity  with  the  decision  of  the 
High  Court  was  to  be  entered  by  the  Court  of 
Quarter  Sessions. 

The  special  case  was  argued  before  the  Queen's 
Bench  Division,  and  the  Divisional  Court 
(consisting  of  Williams  and  Smith,  JJ.)  gave 
judgment  that  the  works  of  the  corporation  in 
the  parish  of  Wilsthorpe  were  liable  to  be  rated, 
but  that  the  principle  on  which  the  rate  had  been 
assessed  was  not  correct.  Leave  to  appeal  was 
given. 

The  respondent  overseers  appealed  against  so 
much  of  the  judgment  of  the  Queen's  Bench 
Division  as  declared  that  the  principle  upon 
which  the  works  of  the  corporation  had  been 
rated  was  not  correct. 

Crump,  for  the  Corporation  of  Peterborough, 
took  a  preliminary  objection  to  the  hearing  of  the 
appeal.  This  is  not  an  appeal  against  an^r  order, 
ruhs,  or  decision  of  the  Queen's  Bench  Division. 
That  court  has  only  expressed  an  opinion;  no 
judgment  is  entered  in  that  court,  but  judg- 
ment is  entered  in  the  Court  of  Quarter 
Sessions  pursuant  to  the  expressed  opinion  of  the 
Queen's  Bench  Division.  Judgment  must  be 
entered  in  the  Court  of  Quarter  Sessions,  and  not 
elsewhere : 

Corporation  of  Peterborough  v.  Overteert  of  T^urlby, 
8  Q.  B.  Div.  586. 

This  case  is  distinguishable  from  Overseers  of 
WaZsdU  V.  London  and  North-Western  Raihowy 
Company  (39  L.  T.  Rep.  N.  S.  453),  for  in  that 
case  a  rule  granted  by  the  Queen's  Bench  Divi- 
sion had  been  discharged,  but  in  this  case  the 
court  has  only  expressed  an  opinion. 

JP.  MarshaU,  for  the  overseers,  was  not  called 
on  to  argue. 

Bbstt,  M.B. — I  have  not  the  least  doubt  about 
this  point.  By  statute  the  question  is  allowed  to  be 
stated  for  the  opinion  of  the  Queen's  Bench 
Division,  if  the  parties  so  agree ;  and  the  order 
of  the  jtidge  is  made  under  the  authority  of  the 
statute.  The  question  is  put  to  the  Queen's 
Bench  Division  pursuant  to  the  statute,  in  order 
that  the  point  may  be  decided  so  as  to  bind  the 
parties;  that  is  an  adjudication  or  order.  The 
Judicature  Act  1873,  sect.  19,  enacts  that  an 
appeal  shidl  lie  from  every  **  order,"  and  therefore 
an  appeal  lies  in  the  present  case. 

BoinsH,  L.J.  concurred. 

The  appeal  was  then  heard  on  tfa»  ments^  but 
was  dismissed  on  the  ground  that  the  question 
invialfad  was  ecmrindnd  by  anthorify. . 


Solicitor  for  the  Corporation  of  Peterborough^ 
W.  D.  Qaches. 

Solicitors  for  the  Overseers  of  Wilsthorpe  and 
Assessment  Committee,  Joseph  Mote  and  Son,  for 
B,  M,  English,  Stamford. 


Dee.  7,  8,  11,  and  12, 1883. 

(Before  Brett,  M.R.,BAGGALLATand  Bowbh.L.JJ.) 

The  Mayoe,  &c.  op  Portsmouth  v.  Smith  ajstd 

OTHERS,  (a) 
APPEAL  PSOM  THE  QUSBN's  BENCH  DIYISIOS. 

Local  authority — Street — Expenses  of  paving'^ 
Liability  of  adjoining  owners — Towns  Irnprove' 
ment  Glauses  Act  1847  (10  ^  11  Vict.  c.  M),  ss. 
3,63. 

By  10  ^  11  Ft^.  c.  34,  s.  3,  "  The  word  '  street '  shaU 
extend  to  and  include  any  road,  sgua/re,  cotirt, 
alley,  and  thoroughfare,  within  the  Li/niits  of  the 
special  Act." 

By  sect.  53,  "  If  cmy  street,  although  a  public  high* 
way  at  the  parsing  of  the  special  Ad,  have  not 
theretofore  been  well  and  stiJjUciently  paved  amd 
flagged,  or  otherwise  made  good,"  the  occupiers  • 
of  lands  abutting  on  the  street  a/re  liable  for  the 
expenses  ofpavi/ng,  ^c,  and  thereafter  the  street  is 
to  be  repaired  out  of  the  rates, 

A  special  Act  incorporated  sect.  53,  bui  provided  tha^ 
"  owners  "  shouud  be  substitidedfor  "  occupiers." 

Plaintiffs,  the  local  authority,  made  an  agreement 
wUh  defendants,  the  owners  of  land  abutting  on  a 
road,  and  under  this  agreement  plaintiffs  pv/r- 
chased  land  and  widened  amd  improved  ike  road. 

Afterwa/rds  plaintiffs  paved  and  flagged  the  footpalh 
beside  the  road,  and  sued  defendamlB  for  the 
expenses.  The  jv/ry  found  thai  al  the  time  of  the 
paving  the  road  was  Tbot  a  street  in  the  popular 
oAiceptation  of  the  term,  and  that  U  had  been 
"  otherwise  inade  good  "  by  the  work  whdeh  plawb- 
tiffs  had  done  under  the  agreement. 

Held,  thai  the  road  was  a  "street"  within  the 
meamng  of  sect.  53,  bul  that,  as  it  had  been  **  other-' 
toise  made  good,"  defendants  were  not  lial>le. 

Per  Brett,  M.B.  and  Bowen,  LJ. :  The  word  "  there- 
tofore "  in  sect.  53  refers  to  the  time  of  the  passing 
of  the  special  Act. 

Per  BaggaUay  LJ. :  It  refers  to  the  time  ef  doing 
the  work. 

Maude  t7.  The  Baildon  Local  Board  (48  L.  T.  Bep. 
N.  8.  874 ;  10  Q.  B.  Div.  394)  disapproved.  • 

Judgment  of  Lindley,  LJ.  reversed. 

This  was  an  action  brought  by  the  plaintifEs/ as 
the  urban  sanitary  authority  for  the  borough  of 
Portsmouth,  to  recover  from  the  defendants,  who 
were  the  owners  of  land  abutting  upon  a  certain 
road,  the  expenses  incurred  by  the  plaintiffs  in 
paving  and  flagging  the  footpath  by  the  side  of 
the  road. 

The  Landport  and  Southsea  Improvement  Act 
1867  (20  &  21  Yict.  c.  xxxvii.)  incorporates,  by  sect. 
16  the  53rd  section  of  the  Towns  Improvement    . 
Clauses  Act  1847  (10  &  11  Vict,  c.  34)  (6)  and  by 

(a)  Reported  by  P.  B.  HuTOaiNS,  Eoq.,  BarriBter-ftt-Law. 

(6)  BylO  AllYlot.  o.  34,  ■«  3:  The  word"  street"  shall 
extend  to  and  indnde  any  road,  aqnaie^  court,  all^,  and 
thooooghfare,  within  the  limits  of  the  speoial  Aot. 

By  Beet.  58 :  If  any  atreet,  although  a  pnblio  highway 
at  the  time  of  the  passing'  of  the  apeoial  Aot,  have  not 
theretofore  been  well  and  safficientlv  paved  and  flagged  - 
or  otherwise  made  good,  the.  o01nndMiaiMBijnagr.flMi0a.Lj. 


802 


MAGISTRATES'  OASES. 


Ot.  op  App.] 


The  Matob,  &c.  op  Pobtsmouth  v.  Smith  and  OTHEBfi. 


[Ct.  op  App. 


sect.  20  provides  that  the  said  53rd  section  "  shall 
be  constraed  as  if  the  word  *  owners  *  were  sub- 
stituted therein  for  the  word  *  occupiers.* " 

The  6th  provisional  order  in  the  schedule  to 
the  Local  (rovemment  Supplemental  Act  1864 
(No.  2)  (28  A  29  Vict.  c.  83)  repealed  20  &  21 
Vict.  c.  xxxvii.  s.  16,  so  far  as  it  incorporated 
(amount  other  clauses)  10  &  11  Vict.  c.  34,  ss.  54, 
55,  ana  also  applied  the  unrepealed  provisions  of 
the  said  local  Act  to  the  whole  of  the  district. 

The  road  in  question  was  within  the  district, 
and  was  formerly  known  as  Milton-lane ;  it  was  a 
public  highway,  but  was  not  paved  or  metalled  or 
made  into  a  road  before  1875.  The  defendants 
owned  land  abutting  on  the  lane  on  both  sides. 

In  1875  the  Corporation  of  Portsmouth  pur- 
chased from  the  defendants,  by  a^eement,  ceitain 
land  for  the  purpose  of  widemng  the  road.  It 
was  also  agreed  between  the  corporation  and  the 
defendants  that  the  defendants  should  set  back 
the  hedges  on  both  sides  of  the  road,  and  that  the 
expenses  of  widening  and  making  up  the  road 
should  be  borne  by  the  corporation.  Tne  corpora- 
tion accordingly  widened  and  made  up  the  road, 
and  put  a  kero  along  the  edge  of  the  footpath  at 
the  side,  but  did  not  then  pave  or  flag  the  foot- 
path. The  name  of  the  road  was  chimged  to 
Asvlum-road. 

Afterwards,  in  1880,  the  corporation  acting  as 
the  urban  sanitary  authority  paved  and  flagged 
the  footpath,  and  thev  now  sought  to  recover 
from  the  defendants  the  expenses  of  this  paving 
and  flagging,  which  expenses  they  aUeged  they 
were  entitled  to  recover  by  virtue  of  the  provi- 
tions  of  10  &  11  Vict.  c.  34,  s.  53. 

At  the  trial  before  Lindley,  L.J.  the  jury  found 
that  the  road,  before  the  flagging  and  paving  in 
1880,  was  not  in  the  popular  acceptation  of  the 
term  a  street,  but  they  also  found  that  before  it 
was  so  flagged  and  paved  it  had  been  otherwise 
made  good. 

Lindley,  L.J.  gave  judgment  for  the  plaintiffs, 
and  the  defendants  appealed. 

Dec.  7,  8,  and  11,  IBSS.—Charles,  Q.C.  (E.  U, 
Bullen  and  B.  W.  Smith  with  him),  for  the  defen- 
dants, supported  the  appeal. 

Bommas,  Q.O.  (G.  TiM  Lewis  with  him)  for  the 
plaintiffs. 

The  arguments  are  sufficiently  stated  in  the 
judgments. 

saoh  street,  or  the  parts  thereof  not  so  paved  and  flaggfed 
or  otherwise  made  good,  to  be  paved  and  flagged  or 
otherwise  made  good,  in  such  manner  as  they  tnmk  fit, 
and  the  expenses  inonrred  by  the  oommissioners  in 
respect  thereof  shall  be  repaid  to  them  by  the  ooonpiera 
of  the  lands  abutting  on  snoh  street,  or  snoh  parts 
thereof  as  have  not  been  theretofore  well  and  snffioiently 
paved  and  flagged,  or  otherwise  made  good,  and  sn^ 
expenses  shall  be  recoverable  from  snoh  ooonpiers  respec- 
tively as  hereinafter  proyided  with  respect  to  private 
improvement  expenses,  and  thereafter  snch  street  shall 
be  repaired  by  the  commissioners  out  of  the  rates  kyied 
nnder  this  or  the  special  Act. 

By  sect.  54 :  If  any  street,  not  being  a  pnblic  highway 
at  we  passing  of  the  special  Act,  be  then  or  thereafter 
pNaved,  flagged,  or  otherwise  made  good  to  the  satisfac- 
tion of  the  commissioners — ^itmay  be  declared  a  highway. 

By  sect.  55 :  If  any  street  not  being  a  pnblic  lughway 
at  the  passing  of  the  special  Act,  be  thereafter  to  the 
extent  of  two-third  parts  thereof  paved  and  flagged  or 
otherwise  made  good  to  the  satisfaction  of  the  commis- 
sioners—the  remainder  ma^r  be  paved  as  thcnrein  proTided, 
and  the  street  declared  a  mghwaj. 


The  f ollowinflf  authorities  were  referred  to : 

Bobinaon  y.  The  Local  Board  of  Barton  Ecdsg,  50 
L.  T.  Bep.  N.  S.  57 ;  8  App.  Gas.  798 ; 

Coverdale  v.  CharUon,  40  L.  T.  Bep.  N.  S.  88;  4 
Q.  B.  Diy.  104 ; 

Beg.  v.  The  Vestry  of  9t.  Mary,  Islington,  E.  B.  & 
E.  743; 

JBm.  v.  Plaits,  43  L.  T.  Bep.  N.  S.  159 ;  49  L.  J.  84B, 

Maude  T.  The  BaUdon  Local  Board,  48  L.  T.  Bep. 

N.  S.874;  10 Q.  B.  Diy.  394 ; 
Pound  y.  The  Plumstead  Board  of  Works,  25  L.  T. 

Bep.  K.  S.  461 ;  L.  Bep.  7  Q.  B.  183 ; 
Nutter  y.  The  Acervngion  Local  Board,  40  L.  T.  Bep. 

N.  S.  802 ;  4  Q.  B.  Div.  375  ; 
Beg,  V.  Fulford,  10  L.  T.  Bep.  K.  S.  346;  L.  AC. 

403;  33L.  J.  122,  M.  0. ; 
Andrews  v.  The  Mayor  of  Byde,  L.  Bep.  9  Ex.  302; 
Beg,  y.  The  Qreat  Wettem  KaiUoay  Company,  28  L. 

J.  247,  Q.  B. 

Cwr,  adv,  vtdt. 

Dec.  12, 1883. — The  following  judgments  were 
delivered : 

Bbett,  M.R. — In  this  case  an  action  was  brought 
by  the  Corporation  of  Portsmouth,  as  the  urban 
sanitary  authority  for  the  borough,  against  the 
owners  of  certain  property  adjacent  to  a  road  on 
which  the  plaintins  had  done  certain  work,  to 
recover  the  expenses  incurred  in  executing  the 
work.  At  the  trial  before  Lindley,  L. J.  the  jury 
found  that  the  road  in  question  was  not  a  street 
in  the  popular  sense  of  the  word  before  it  was 
flagged  and  paved,  and  they  also  found  that  before 
it  was  so  flagged  and  paved  it  had  been  otherwise 
made  good.  The  Lord  Justice  gave  judgment  for 
the  plaintiffs,  and  the  defendants  appealed.  The 
road  in  question  was  within  the  district  affected 
by  the  special  Act,  and  originally  had  been  a 
country  road,  but  under  an  agreemeiit  the  place 
on  which  the  road  was  to  be  maae  was  straightened 
and  laid  out  by  the  corporation.  Afterwards 
between  1875  and  1879  the  corporation  made  a 
road  upon  the  place,  but  they  dia  not  then  flag  or 
pave  tne  road.  There  was  some  dispute  as  to 
what  they  actually  did,  and  the  question  was  left 
to  the  jury,  havmg  regard  to  the  provisions  of 
the  Towns  Improvement  Clauses  Act  1847  (10  & 
11  Vict.  c.  34),  s.  53.  In  that  section  the  parti- 
cular words  "  paved  and  flagged  "  are  followed  by 
the  general  words  "or  otherwise  made  good; 
these  latter  words  therefore  refer  to  a  process 
ejusdem  generis,  and  in  my  opinion  they  mean 
otherwise  made  into  an  artificial  road  in  a  similar 
manner  to  the  manner  in  which  a  road  is  made  by 
paving  and  flagging.  If  so,  this  must  be  the 
meanmg  of  the  finding  of  the  jury.  Afterwards 
in  1880  the  corporation  flag^d  the  footpath  at 
the  side  of  the  road,  and  it  is  in  respect  of  this 
last-mentioned  work  that  they  seek  to  make  the 
defendants  liable.  It  was  urged  on  behalf  of  the 
plaintiffs  that  the  earlier  work  was  done  by  them 
as  the  corporation,  and  not  as  the  urban  sanitary 
authority.  This  point  was  raised  at  the  trial,  and 
the  learned  judge  held  that  they  did  this  work  as 
the  urban  sanitary  authority.  It  appears  to  me 
that  the  agreement  which  has  been  referred  to 
only  dealt  with  the  road,  and  I  do  not  see  how  the 
corporation  could  do  the  work  which  they  then 
executed  except  under  that  agreement,  and  if  that  is 
so,  surely  it  must  be  assumed  that  they  did  the  work 
in  the  only  way  in  which  they  could  legally  do  it. 
It  is  admitted  that  evidence  was  given  from  which 
inferences  had  to  be  drawn,  and  that  no  additional 
evidence  could  be  given,  and  therefore  we  should* 
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if  necessary,  have  to  draw  inferences  ourselves, 
and  give  the  judgment  which  we  think  ought  to 
be  given.    There  is  therefore  no  necessity  for  a 
new  trial  on  this  point.    The  jury  have  found 
that  the  place  in  question  was  not  a  street  in  the 
popular  acceptation  of  the  word.     If  the  word  in 
the  popular  acceptation  means  a  way  bounded  on 
one  side,  or  on  both,  by  houses,  as  I  should  think 
it  does,  this  would  be  a  riffht  finding.    But  then 
comes    the  question   whether  this  was  a  street 
within    the   meaning    of    the    Towns  Improve- 
ment Clauses  Act  1847  (10  &  11  Vict.  c.  34).    The 
word  "  street "  in  sect  63  must  be  construed  ac- 
cording to  the  definition  given  in  sect.  3,  the  in- 
terpretation clause,  which  is,  "  The  word  *  street  * 
shall  extend   to   and   include  any  road,  square, 
court,  alley,  and  thoroughfare  within  the  limits 
of  the  special  Act."    Undoubtedly,  the  road  in 
question  is  within  the  limits  of  the  special  Act, 
and  it  is  a  thoroughfare.    I  think  the  meaning  of 
the  words  "  shall  extend  to  and  include  "  is  that 
in  addition  to  the  popular  meaning  of  the  word 
it  shall  extend  to  and  include  somjethtng  else,  that 
is,  the  words  which  follow  in  the  intei-pretation 
clause.     In  Robinson  v.  TAe  Local  Board  of  Barton 
Eedes  (21  Ch.  Div.  621)  I  said :  *'  I  think  that  the 
first  remark  to  be  made  on  the  Act  of  Parliament 
is  that  it  certainly  deals  with  at  least  two  different 
kinds  of  streets.    One  is  a  street  which  nobody 
in  ordinary   language,  without    the   help  of  an 
Act  of  Parliament,  would  have  called  a  street; 
and  the  other  is  a  street  which  everybody,  with- 
out the  aid  of  an  Act  of  Parliament,  would  have 
caUed  a  street"  (21  Ch.  Div.  at  p.  634).    This 
view  is  not  dissented  from  in  the  judgment  of  the 
House  of  Lords  in  the  same  case  (8  App.   Cas. 
798),  and  I  repeat  the  language  which  I  then  used 
and  adopt  it.    In  Mavde  v.   The  Baildon  Local 
Board  (10  Q.  B.  Div.  394)  the  learned  judges  in 
the    Queen's   Bench    Division    decided    on    the 
authority  of  Beg,  v.  Dayman  (26  L.  J.  128,  M.  C). 
I  must  say  that  I  differ  from  their  decision,  which 
seems  to  me  to  have  proceeded  on  a  misapprehen- 
sion as  to  what  really  was  decided  in  Beg,  v.  Day- 
man.   The  next  ouestion,  which  I  think  is  more 
difficult,  is  as  to  tne  meaning  of  the  word  "  there- 
tofore "  in  10  &  11  Vict.  c.  34,  s.  63.     On  the  one 
side  it  is  contended  that  it  refers  to  the  time  when 
the  special  Act  applied  this  clause  to  the  locality; 
and  on  the  other  side,  that  it  refers  to  the  time 
when  the  work  was  done.    The  words  "  although 
a  public  highway  at  the  passing  of  the  special 
Act "  occur  in  the  section,  and  I  think  the  ordinary 
grammatical  way  of  construing  the  word  "  there- 
tofore "  is  to  hold  that  it  refers  to  something  which 
happened  before  the  special  Act  was  passed,  and 
therefore  has  reference  to  the  time  of  the  passing 
of  the  special  Act.  If  so,  the  second  "  theretofore 
occurring  later  in  the  section  will  have  the  same 
meaning,  and  refer  to  the  same  time.    There  is 
nothing  in  the  Act  to  the  contrary,  and  the  con- 
text ia  consistent  with  this  view.     The  Act  is 
dealing  with    the    period    when  the    roads   are 
capable  of  being  dealt  with  by  the  local  authority, 
and  the  word  "  although  "  is  used  to  introduce  the 
condition  on  which  the  roads   are  to  come  under 
the  jurisdiction  of  the  urban  sanitary  authority, 
the  time,  as  it  seems  to  me,  being  the  time  when 
the  special  Act  was  passed.     It  is  said  that,  if 
there  is  any  doubt  as  to  the  construction  of  sect. 
53,  we  may  look  at  the  two  following  sections,  and 
that  the  use  of  the  word  "  thereafter  "  in  sects. 


64  and  66  shows  that  the  time  intended  to  be 
fixed  is  the  time  of  the  passing  of  the  special 
Act.     On  the  other  side,   it  is  said  that  we  must 
not  consider  sects.  64  and  66  because  they  are  not 
incorporated  in  the  local  Act.    I  think  there  is  a 
fallacy  in  that  argument,  for  sect.  63  is  incor- 
porated according  to  the  proper  meaning  of  sect. 
53,  and  if  sects.  64  and  65  are  looked  at,  it  seems 
still  more  clear  that  "  theretofore "  in  sect.  63 
refers  to  the  time  of  the  passing  of  the  special 
Act.    I  therefore  agree  with  Lindley,  L. J.,  as  to 
the  facts,  and  as  to  the  meaning  of  the  word 
"  street,"     but     at    the   same    time    I    am    of 
opinion    that    the     defendants    are    not    liable. 
The  place  was  a  street  which  the  plaintiffs  could 
pave,  fiag,  or  otherwise  make  good,  and  they  did 
in  fact  otherwise  make  it  good.    As  soon  as  they 
had  done  so  they  had  a  right,  and,  as  regards  the 
ratepayers,   it  was  their  duty,  to  call  upon  the 
adjoming    owners    to  pay  the  expenses  of  the 
work;    thev    did  not    do  so,    but  now,  having 
executed  this  second   and    further  work,    they 
contend  that  they  can  call  upon  the  adjoining 
owners  to  pay  for  paving,  flagging,  or  otherwise 
making  good  a  street,  which  no  adjoining  owners 
have  paid  for  before,  and  that  those  persons  who 
were  adioining  owners  when  the  second  work  waB 
executed  must  pay  the  expenses  then  incurred. 
It  seems  to  me  that  this    view  would  lead  to 
injustice,  for  it  would  enable  the  local  authority 
to  make  experiments  at  the  expense  of  the  adjoin- 
ing owners,  and  I  see  nothing  to  force  us  to  arrive 
at  such  a  conclusion.    The  63rd  section  states  the 
condition  on  the  fulfilment  of  which   the  local 
authority  are  to  have  power  to  make  the  street 
into  an  artificial  road.    It  then  becomes  their 
duty  to  charge   the  expenses  on  the  adjoining 
owners,  but  if  any  of  such  owners  do  not  pay 
there  is    no  power    afterwards    to    charge   the 
expenses  on  subsequent  adjoining    owners.    If, 
afterwards,  further  works  are  executed  upon  the 
street,  and  these  further  works  are  of  such  a 
nature  as  not  to  be  strictly  speaking  repairs,  but 
are  really  the  making  of  another  kind  of  artificial 
street,  nevertheless,  I  think  such  works  must  for 
the  purpose  of  this  section  be  taken  to  be  repairs 
within  the  meaning  of  the  last  clause  of  sect.  53, 
which  provides  that  such  a  street  shall  be  repaired 
out  of  certain  rates.    This  point  does  not  appear 
to  have  been  urged  before  Lmdley,  L. J.,  and  there- 
fore, although  we  allow  the  appeal,  we  are  not 
differing  from  any  formal  judgment  which  he  has 
given. 

Baooallay,  L.J. — I  agree  that  the  appeal 
should  be  allowed,  and  that  the  defendants  are 
entitled  to  judgment,  but  I  do  not  come  to  this 
conclusion  on  quite  the  same  grounds  as  the 
Master  of  the  Bolls.  As  to  the  question  whether 
this  road  was  a  "  street "  within  the  meaning  of 
the  Towns  Improvement  Clauses  Act  1847  (10  A 
11  Vict.  c.  34),  I  agree  that  it  was,  and  I  think 
the  words  of  the  interpretation  clause  (sect.  3)  are 
wider  and  go  further  than  the  words  "shall 
mean."  I  see  nothing  to  prevent  the  definition 
given  in  sect.  3  from  applying  to  this  road ;  there 
is  nothing  in  the  subject-matter  to  give  any  other 
meaning.  With  regard  to  sect.  63, 1  have  formed 
a  different  opinion  from  that  of  the  Master  of 
the  Bolls ;  I  think  the  word  "  theretofore  "  refers 
to  the  time  when  the  work  in  dispute  was 
executed,  and  not  to  the  time  when  the  special 
Act  was  passed.    The  words  "  although  a  public 
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highway  at  the  passing  of  the  special  Act ''  may 
be  treated  as  parenthetical,  and  if  they  were 
omitted  the  clanse  would  read  thus :  **  If  any  street 
have  not  theretofore  been  well  and  sufficiently 
paved,  &c.  .  .  .  the  commissioners  may  cause 
such  street  ...  to  be  paved,"  &c.  If  it 
were  so  read  I  think  that  many  of  the  difficulties 
to  which  the  other  construction  gives  rise  would 
be  avoided.  I  agree  that  we  may  look  at  sects. 
54  and  55  in  order  to  construe  sect.  53,  but  I 
think  that  my  view,  namely  that  the  word 
"  theretofore  "  in  sect.  53  refers  to  the  time  when 
the  work  was  done,  is  rather  supported  by  a  con- 
sideration of  the  provisions  of  the  two  following 
sections.  Each  of  the  three  sections  uses  a 
different  form  of  expression,  and  I  think  these 
different  forms  of  expression  must  have  been 
adopted  for  a  purpose.  However,  whether  I  am 
right  as  to  this  point  or  not,  I  agree  with  the 
Master  of  the  Bolls  as  to  the  other  questions 
raised  in  the  case,  and  I  am  of  opinion  that  the 
defendants  are  not  liable,  and  that  the  appeal 
ought  to  be  allowed. 

BowBN,  L.J.  concurred  with  the  judgment  and 
reasoning  of  Brett,  M.B. 

Appeal  allowed.    JvdgTnsntfor  the  defendants. 

Solicitors  for  plaintiff,  WiUiamson,  Sill,  and 
Co.,  for  HeUard  and  Son,  Portsmouth. 

Solicitors  for  defendants,  Ford  and  Ford,  for 
B.  W.  Ford  and  Son,  Portsmouth. 


Jan.  26  and  28, 1884. 

(Before  Bbett,  M.B.  and  Bowen,  L.J.) 

Bse.  V.  Thompson    and    othess  (Justices)    and 

Duncan,  (a) 

APPEAL  PKOM  the   QUEEN*S  BENCH  DIVISION. 

Basta/rdy — Jurisdiction — Service  of  summons  in 
Scotland — Bastard/y  Laws  Amendment  Ad  1872 
(36  ^  36  Vict.  c.  66) — Svmvmary  Jurisdiction 
Act  1879  (42  ^  43  Vict.  c.  49),  s.  bir-Summary 
Jurisdiction  (Process)  Act  1881  (44  Sf  45  Vi4i. 
c.  24),  ss.  4, 6. 

Service  in  Scotlcmd  on  a  man  residing  in  Scotland, 
of  a  bastard/y  stunvmons  issued  in  England  hy  a 
magistrate  for  the  pUice  where  the  complainant 
resides  does  not  give  jurisdiction  to  magistrates 
in  England  to  make  an  affiliaiion  order. 

Decision  of  Bay  and  Smith,  JJ.  affirmed. 

T^  appilicant,  a  woman  named  Isabella  Berkeley, 
who  resided  in  Sunderland,  took  out  a  summons 
under  the  Bastardy  Laws  Amendment  Act  1872 
(35  &  36  Yict.  c.  65)  sect.  3,  against  the  respon- 
dent Duncan,  who  resided  in  Scotland,  alleging 
that  he  was  the  father  of  heu^  illegitimate  child. 
The  summons  was  served  on  Duncan  in  Scotland ; 
he  did  not  attend  personally  before  the  magis- 
trates at  Sunderlano,  but  appeared  by  a  solicitor, 
who  objected  that  the  magistrates  had  no  juris- 
diction to  adjudicate,  on  the  ground  that  the 
service  was  invalid. 

The  magistrates  gave  effect  to  this  objection, 
and  refused  to  make  any  order  on  the  summons. 
A  rule  was  obtained  under  11  &  12  Vict.  c.  44, 
8.  5,  calling  upon  the  magistrates  and  the 
respondent  Duncan  to  show  cause  why  the 
magistrates  should  not  hear  and  determine  the 


summons. 


(a>  BeportedlbT  P.  B.  HtncHnrs,  £ki.,  Bftnia(er4t-L«w. 


Day  and  Smith,  J  J.  discharged  the  role,  and  the 
complainant  appealed. 

Gainsford  Bruce,  Q.C.  and  H.  B.  Hans  HamUion 
for  the  appellant. — In  the  first  place  the  respon- 
dent (Duncan),  by  appearing  in  answer  to  the 
summons,  gave  the  magistrates  jurisdiction.  The 
fact  that  he  appeared  only  for  the  purpose  of  ob- 
jecting to  the  validity  of  the  service  can  make 
no  difference,  for  he  was  before  the  court,  and 
there  was  power  to  hear  and  determine  the  com- 
plaint: 

(hOton  V.  Baddige,  80  L.  T.  Bep.N.S.  22 ;  L.  Bap. 9 

C.  P.  189  • 
Bm.  v.  Smkh,  17  L.  T.  Bep.  K.  S.  268 ;  L.  Bep.  1 

C.  C.  B.  110. 

Secondly,  there  is  jurisdiction  to  serve  a  sum- 
mons in  any  part  of  the  United  Kingdom,  and, 
therefore,  service  in  Scotland  was  good.  The 
decision  in  Beg.  v.  lAghtfoot  (6  E.  &  B.  822)  ia 
relied  upon  for  the  respondents,  but  that  decision 
(from  which  Lord  Campbell,  C.J.  dissented) 
is  not  binding  on  the  Court  of  Appeal.  Thirdly, 
assuming  that  case  to  have  been  correctly 
decided,  the  decision  is  no  longer  applicable, 
for  the  effect  of  the  Summary  Jurisdiction  (Pro- 
cess) Act  1881  (44  &  45  Vict.  c.  24),  s.  4  (a)  ia  to 
give  power  to  serve  a  bastardy  summons  in  Soot- 
land.  The  summons  here  is  "  process  issued  under 
the  Summary  Jurisdiction  Act,"  within  the  mean- 
ing of  that  section.  See  the  Summary  Jurisdic- 
tion Act  1879  (42  &  43  Vict.  c.  49)  ss.  51,  64. 
Moreover  jurisdiction  is  given  by  44  &  45  Vict.  c. 
24,  s.  6. 

Poland,  for  the  respondents,  was  not  called  upon 
to  argue. 

Brett,  M.B. — It  is  clear  to  my  mind  that  this 
case  does  not  come  within  any  of  the  Acts  of 
Parliament  which  have  been  referred  to.  A 
woman  who  is  resident  in  England  makes  a  claim 
against  a  man  who  is  resident  in  Scotland, 
alleging  that  he  is  the  father  of  her  bastard 
child.  Now,  the  Bastardy  Laws  Amendment  Act 
1872  (35  &  36  Vict.  c.  65)  eives  jurisdiction  over 
the  subject-matter  of  the  complaint  to  the 
justices  of  the  place  where  the  woman  resides ; 
but  that  is  nut  enough,  for  they  must  also  have 
jurisdiction  over  the  person  against  whom  they 
issue  a  summons.  By  the  same  Act  that  juris- 
diction is  given  to  the  same  magistrates,  and  they 
have  jurisdiction  to  issue  a  summons  against  a 
man  wherever  he  may  be,  provided  he  is  in 
England  or  Wales,  and,  if  the  sunmions  is  served, 
and  the  defendant  does  not  appear,  the  magis- 
trates have  power  to  hear  the  summons  in  his 
absence,  and  make  an  order  against  him.  But 
under  that  Act  a  woman  could  not  brine  a  man 
within  the  jurisdiction  of  the  court  unless  she 
could  serve  him  with  a  summons  in  England  or 
Wales ;  so  that  if  the  man  was  resident  in  Scotland 

(a)  By  44  &  45  Yict.  o.  24,  b.  4 :  Subject  to  the  prcmrioos 
of  this  Act,  any  pvocesB  issned  imder  theSmnmaiy  Juria- 
diotion  Acta  may,  if  iasTied  by  a  ooart  of  munmaiy  juu- 
diotion  in  Engliuid,  and  indorsed  by  a  oonrt  of  snmmazy 
jnriBdiotion  in  Scotland,  or  isBned  by  a  oonrt  of  sam- 
mary  jniiadiotion  in  Scotland,  and  indorsed  by  a  <xniii 
of  snmmarv  jurisdiction  in  England,  be  serred,  4od 
exeonted  within  the  jurisdiction  of  the  indortini^  ooori  in 
like  manner  as  it  may  be  served  and  ezecnted  within  tlie 
jurisdiction  of  the  issning  oonrt,  and  that  by  an  officer 
either  of  the  issaing  or  of  the  indorsing  oonrt. 

[The  other  material  sections  are  set  out ; 
1  f  the  Master  of  the  Bolls. 
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the  woman  had  no  remedy.  This  is  clear  from 
the  decision  of  the  Court  of  Queen's  Bench  in 
Beg,  V.  Liqhlfoot  (6  E.  &  B.  822).  Then  the  Sum- 
mary Jurisdiction  (Process)  Act  1881  (44  &  45 
Vict.  c.  24),  8.  6,  gives  a  further  remedy.  It  deals 
with  the  case  of  a  woman  resident  m  England 
wishing  to  charge  a  man  with  being  the  father  of 
her  child,  and  the  man  being  resident  in  Scotland. 
It  provides  that  "A  court  of  summary  juris- 
diction in  England  and  a  sheriff  court  in  Scotland 
shall  respectively  have  jurisdiction  by  order  or 
decree  to  adjudge  a  person  within  the  jurisdiction 
of  the  court  to  pay  for  the  maintenance  and 
education  of  a  bastard  child  of  which  he  is  the 
putative  father,  and  for  the  expenses  incidental 
to  the  birth  of  such  child,  and  for  the  funeral 
expenses  of  such  child,  notwithstanding  that  such 
person  ordinarily  resides,  or  the  child  has  been 
Dom,  or  the  mother  of  it  ordinarily  resides, 
where  the  court  is  English,  in  Scotland,  or  where 
the  court  is  Scotch,  in  England,  in  like  manner  as 
the  court  has  jurisdiction  in  any  other  case.  Any 
process  issued  in  England  or  Scotland  to  enforce 
obedience  to  such  order  or  decree  may  be  indorsed 
and  executed  in  Scotland  and  England  respectively 
in  manner  provided  by  this  Act  with  respect 
to  process  of  a  court  of  summary  jurisdiction." 
This  section  gives  jurisdiction  to  magistrates  who 
are  are  not  the  magistrates  of  the  place  where  the 
woman  resides,  for  it  expressly  provides  that  a 
sheriff  court  in  Scotland  shall  have  jurisdiction 
to  make  a  bastardy  order,  notwithstanding  that 
the  mother  ordinarily  resides  in  England.  In  such 
a  case,  therefore,  a  Scotch  court  may  make  an 
order  against  the  father  if  he  is  resident  in 
Scotlana,  and  thus  the  Act  gives  a  mother 
resident  in  England  a  larger  remedy  than  she  had 
before ;  but  at  the  same  time  it  negatives  the  idea 
tiiat  an  En^^lish  court  can  make  an  order  in  such 
a  ease  against  a  man  resident  in  Scotland, 
expressly  providing  that  the  Scotch  court  may 
make  tne  order;  therefore  that  section  does  not 
reach  the  present  case.  Then  it  is  said  that  the 
Smmnary  Jurisdiction  Act  1879  (42  &  43  Vict.  c. 
49),  s.  54,  enables  the  magistrates  to  deal  with  the 
case.  I  think  the  words  of  that  section  show 
conclusively  that  it  was  not  intended  to  have  any 
such  effect.  They  are  as  follows :  "  This  Act  shall 
apply  to  the  levying  of  sums  adjudged  to  be  paid 
by  an  order  in  any  matter  of  bastardy,  or  by  an 
order  which  is  enforceable  as  an  order  of  amlia- 
tion,  and  to  the  imprisonment  of  a  defendant  for 
nonpayment  of  such  sums,  in  like  manner  as  if  an 
order  in  any  such  matter  or  so  enforceable  were  a 
conviction  on  information,  and  shall  apply  to  the 
proof  of  the  service  of  any  summons,  notice, 
T)rocess,  or  document  in  any  matter  of  bastardv, 
and  of  any  handwriting  or  seal  in  any  such 
matter,  and  to  an  appeal  from  an  order  in  any 
matter  of  bastardy."  This  applies  the  provisions 
of  the  Act  to  the  proof  of  the  service  of  the 
summons,  but  the  Act  carefully  leaves  out  any 
provision  as  to  where  the  summons  is  to  be  served, 
and  it  does  not  enable  a  woman  to  issue  a 
summons  against  a  man  against  whom  no  sum- 
mons could  have  issued  before  the  Act  came  into 
operation.  If  an  order  is  properly  made  in 
Enghmd,  sect.  6  of  the  Act  of  1881— to  which  I 
have  already  referred — enables  the  woman  to  follow 
the  man,  if  he  has  removed  into  Scotland,  and 
obtain  execution  of  the  order ;  but  the  clause  con- 
taining this  provision  gives  no  new  jurisdiction  to 
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make  an  order  or  issue  a  summons.  For  these 
reasons  I  am  of  opinion  that  there  is  no  Act  which 
covers  the  present  case.  No  doubt  the  policy  of 
the  Legislature  is,  where  the  charge  has  been 
made  good,  to  assist  the  complainant  to  enforce  r 
her  remedy,  but  not  to  give  a  woman  the  power 
to  bring  a  man  and  his  witnesses  from  Scotland 
on  a  charge  which  has  not  been  proved,  and  which 
may  eventually  turn  out  to  be  unfounded.  For 
these  reasons  I  am  of  opinion  that  the  decision 
of  the  Divisional  Court  ought  to  be  affirmed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  It  is 
not  necessary  to  decide  to  what  extent  44  &  45 
Vict.  c.  24,  s.  6,  increases  jurisdiction.  There 
might  be  some  doubt  as  to  how  far  the  jurisdiction 
may  be  increased,  but  the  section  does  not  touch 
the  present  case,  nor  enable  a  summons  issued  in 
England  to  be  served  in  Scotland. 

Appeal  dianUased, 

Solicitors  for  the  appellant,  Scott  and  Co, 
Solicitors  for  the  respondents,  Booke  and  8oni, 
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QUEEN'S  BENCH  DIVISION. 
SaturdoAf,  Feb.  23, 1884. 

(Before  Cave  and  Smith,  J  J.) 

POINTON  AND  ANOTHER  V.  HiLL.  (a) 

Vagrancy  Ad  (5  Geo.  4,  c.  83) — Idle  and  dieorderhf 
persona — Men  on  strike  collecting  ahna  for  their 
fellotv-worhmen — Begging  in  the  streets. 

The  appellants  were  colliers,  who  lived  at  Siloerdale, 
near  Burslem,  in  Staffordshire,  and  were  ai  the 
time  in  queation  on  atrike.  They  had  homea  and 
familiea  at  Silverdale,  and  were  at  the  tvme  re- 
f erred  to  in  a  atreet  in  Buralem,  aome  of  them 
drawing  a  wa-ggon  on  which  woa  inacribed  "  The 
children' a  bread  waggon,"  One  of  them  went  i/nto 
a  ahop  and  ojiked  the  ahopkeeper  for  assiatance 
for  the  miners,  and  then  went  into  a  private 
houae  and  asked  for  bread  for  the  children,  and 
got  a  cabbage.  The  men  were  not  diaorderh/,  a/nd 
their  demeanour  was  not  improper,  but  tt  was 
atated  thai  thia  mode  of  going  abovl  waa  of  con^ 
atant  occurr&nce,  and  caused  annoyance  to  house- 
holders. Upon  these  facts  the  appellants  were 
summoned  before  the  atipendiary  magiatrale  at 
Bv/rslem,  and  charged  under  the  6  Geo.  4,  c.  83 
(an  Act  for  the  punishment  of  idle  and  disorderly 
persons,  rogues,  and  vagaboivds).  The  3r(2  section 
of  the  Act  provides,  amongst  other  things,  thai 
"  every  person  wandernng  abroad  or  placing  hi/m- 
self  or  herself  in  any  pvhUc  place,  atreet,  highway, 
court  or  passage,  to  beg  or  gather  ahns,  or,  §rc., 
shall  be  deemed  an  idle  and  disorderly  person 
within  the  true  intent  and  meaning  of  thta  Act ; 
and  it  shall  be  lawful  for  any  justice  of  the  peace 
to  commit  such  offender  (on  conviction  of  any  auch 
offence)  to  the  House  of  Correction  to  be  kept  to 
hard  lahour  for  any  term  not  exceeding  one 
calendar  month." 

The  learned  magiatrale  held  thai  the  appeUa/nia 
had  committed  an  offence  under  the  above  atalute, 
and  convicted  tliem,  fining  them  ha.  each. 

The  appellants  now  appealed,  and  upon  a  case 
stated  for  the  opinion  of  the  court,  the  Court  held 

(a)  Beported  by  Hbnut  Lbioh,  Esq.,  Banrl?ter*t-Lftw. 
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that  the  conviction  ought  to  he  quashed,  as  the 
statute  onhj  applied  to  those  who  made  it  a 
regular  habit  ana  mode  of  life  to  wander  about  aiiid 
put  themselves  in  thepuhlic  streets  for  the  purpose 
of  asking  alm^s,  and  not  to  those  who  (as  in  this 
ca^e)  ashed  for  dl/ms,  not  as  a  hahit  and  mode  of 
Ufe,  nor  as  seeking  any  advantage  for  themselves^ 
out  fof  the  spectfic  purpose  of  assisting  their 
fellow-worlemen. 

Case  stated  under  20  &  21  Yict.  c.  43,  by  the 
stipendiary  magistrate  of  Stoke-on-Trent  as 
follows : — 

1.  By  6  Geo.  4,  c.  83,  intituled  "  An  Act  for  the 
punishment  of  idle  and  disorderly  persons,  and 
rogues  and  vagabonds,  in  that  part  of  Great 
Britain  called  England,"  sect.  3,  it  is  enacted  that 
"  every  person  wandering  abroad,  or  placing  him- 
self or  herself  in  any  public  place,  street,  highway, 
court,  or  passage,  to  beg  or  gather  alms,  or 
causing,  or  procuring,  or  encouraging  any  child 
or  children  so  to  do,  shall  be  deemed  an  idle  and 
disorderly  person  within  the'  true  intent  and 
meaning  of  this  Act,  and  it  shall  be  lawful  for  any 
justice  of  the  peace  to  commit  such  offender 
(being  thereof  convicted  before  him  by  his  own 
view,  or  by  the  confession  of  such  offender,  or  by 
the  evidence  on  oath  of  one  or  more  credible 
witness  or  witnesses)  to  the  House  of  Correction, 
there  to  be  kept  to  hard  labour  for  any  time  not 
exceeding  one  calendar  month." 

2.  On  the  6th  Oct.  1883  informations  were  laid 
and  complaints  made  by  the  respondent,  who  is 
the  chief  superintendent  of  police  stationed  at 
Burslem,  against  the  appellants,  for  that  the 
appellants  did,  on  the  5th  Oct.  1883,  at  the  parish 
of  JBurslem  in  the  said  county,  unlawfully  wander 
abroad  in  a  public  thoroughfare  at  Burslem, 
begging  and  gathering  alms  contrary  to  the 
provisions  of  the  statute  in  that  case  made  and 
provided,  whereupon  a  summons  was  issued 
commanding  the  appellants  to  be  and  appear  on 
the  9th  Oct.  1883  oefore  the  court  of  summary 
jurisdiction  sitting  at  the  police  court,  Burslem, 
m  the  said  county,  to  answer  the  said  information 
and  complaint,  and  to  be  further  dealt  with 
according  to  law. 

3.  The  appellants  in  obedience  thereto  appeared 
before  the  stipendiary  magistrate  aforesaid,  and 
complaints  were  heard,  and  the  following  facts 
were  proved  on  oath  or  admitted  : 

4.  On  the  6th  Oct.  1883  a  number  of  men,  who 
reside  at  Silverdale,  a  colliery  district  in  the 
parish  of  Wolstanton,  and  distant  four  miles  from 
the  town  of  Burslem,  which  is  a  district  parish, 
were  at  Burslem  in  a  public  street,  called  New- 
castle-street. The  appellants  were  two  men  of 
the  number.  The  men  were  colliers  on  strike, 
and  had  wives  and  mothers  and  families  and 
fixed  places  of  abode  at  Silverdale,  and  were 
householders.  Some  of  the  men  were  drawing  a 
waggon  on  which  was  inscribed  "Children's 
Bread  Waggon,"  whilst  others  called  from  house 
to  house  with  the  collecting-book'",  and  begged 
for  assistance  in  money  or  kind. 

5.  The  appellant  Boot  went  into  a  shop  and 
asked  the  shopkeeper  therein  to  assist  the  miners. 
He  had  a  collecting-book  with  him. 

6.  The  appellant  Pointon  went  into  a  private 
house  and  asked  the  woman  there  for  bread  for 
the  children.     She  gave  him  a  cabbage,  which  he 


took  from  her  and  put  into  the  waggon.  He  had 
a  similar  book  with  him. 

7.  It  was  admitted  that  the  appellants  were 
not  disorderly,  and  that  their  demeanour  was  not 
improper. 

S.  It  was  stated  by  the  respondent  that  the 
going  about  the  streets  by  men  in  the  manner 
described  was  of  constant  occurrence,  and  com- 
plaints had  frequently  been  made  to  the  police  of 
the  annoyance  caused  to  householders  oj  their 
actions. 

9.  The  solicitor  who  appeared  for  the  appellants 
contended  that  they  had  not  been  guilty  of  the 
offences  charged,  inasmuch  as  (1)  the  request  for 
contributions  was  not  made  by  the  appellants  in 
any  public  place,  street,  highway,  court,  or 
passage,  but  on  private  premises,  namely,  a  shop 
and  a  private  nouse;  (2)  the  object  of  the 
request  was  lawful,  and  truly  stated  by  the 
appellants,  and  that  persons  collecting  or  gather- 
ing alms  in  the  manner  aforesaid  were  not  liable 
to  be  convicted  under  sect.  3 ;  (3)  the  statute 
5  Geo.  4,  c.  83,  was  not  meant  to  apply,  and  did 
not  apply,  to  this  case,  which  he  contended  was 
analogous  to  the  case  of  a  hospital,  orphanage, 
and  other  charitable  institutions  for  wmch  con- 
tributions of  money,  clothing,  food,  books,  Ac.,  are 
asked  of  the  public,  but  that  the  Act  was  designed 
for  the  discouragement  of  a  class  of  people  who 
wandered  about  the  country  with  no  fixed  place 
of  abode,  no  desire  to  enter  upon  honest  laix>ur, 
and  no  legitimate  means  of  protracting  their  idle 
and  apparently  useless  existence. 

10.  I  was  of  opinion  that  the  appellants  by 
their  actions  were  to  be  deemed  persons  wan- 
dering about  to  beg  or  gather  alms,  within  the 
meaning  of  the  statute  5  Geo.  4,  c.  83,  s.  3.  That 
the  contention  of  the  solicitor  for  the  ap- 
pellants that  their  status,  and  whether  or  not 
they  had  a  fixed  place  of  abode,  was  the  true 
criterion  by  whi(m  to  judge  whether  they  had 
committed  an  act  of  vagrancy  or  not,  was  erro- 
neous, because,  as  it  seemed  to  me,  the  offence 
may  be  committed  by  any  person,  irrespective  of 
his  status  and  whether  or  not  he  had  a  fixed 
place  of  abode,  the  act  committed  bringing  him 
within  the  purview  of  the  statute.  The  words  used 
in  the  section  being  "  every  person  who,  Ac." 

I  therefore  convicted  the  appellants  of  the 
offences  charged  against  them  and  imposed  a  fine 
of  5^.  each  and  costs  upon  them. 

The  question  for  the  consideration  of  the  court 
is,  whether  my  decision  is  or  not  correct  in  point 
of  law.  If  it  be  correct,  then  the  conviction  is 
to  stand;  and  if  not,  then  the  conviction  is  to  be 
quashed. 

Jelf  Q.C.  (with  him  John  Bose)  for  the  appel- 
lants.— There  has  been  a  long  series  of  decisions 
leading  up  to  the  statute  5  Geo.  4,  c.  83,  under 
which  the  appellants  have  been  convicted ;  but,  as 
the  respondent  is  not  now  represented,  I  do  not 
think  it  necessary  to  refer  to  them.  This  Act 
is  clearly  aimed  against  disorderly  persons,  and 
persons  who  gain  their  living  by  begging  or  asking 
alms  in  the  streets,  but  persons  who  have  acted  as 
the  appellants  have  done  here  are  wholly  outside 
the  purview  of  the  Act.  The  words  of  the  Act 
are  "  every  person  wandering  abroad  or  placing 
himself  or  herself  in  any  public  place,  street, 
highway,  court,  or  passage,  to  beg  or  gather  alms, 
&c.,    shall    be  deemed    an    idle  and  disorderly 
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person  within  the  meaning  of  the  Act."  These 
words  are  much  more  applicable  to  ladies  who 
stand  at  the  comers  of  streets  on  Hospital  Saturday, 
collecting  subscriptions  for  hospitals,  than  to  the 
present  appellants.  If  a  master  can  go  round  in 
ni3  brougnam  to  his  fellow-masters  for  sub- 
scriptions for  masters*  associations,  it  would  be 
yery  hard  that  these  men,  where  they  do  the  same 
thing  in  a  cart,  should  be  placed  in  the  same 
category  as  prostitutes.  Here  the  mere  bare 
&ct  of  the  appellants  having  acted  as  they  have 
done  is  against  them,  but  there  is  nothing  other- 
wise objectionable  in  their  conduct. 

No  one  appeared  for  the  respondent. 

Cave,  J. — I  have  come  to  the  conclusion  that 
this  conviction  ought  to  be  quashed.    When  we 
come    to    look  at  the  statute  itself,  we  find  it 
headed,  **  An  Act  for  the  punishment  of  idle  and 
disorderly  persons,  and  rogues  and  vagabonds." 
The  3rd  section,  the  others  being  merely  repealing 
sections,   deals  with    classes  who    are  variously 
described,  and    then   we  come  to  the  clause  in 
question,  providing  that  "  every  person  wander- 
ing abroaa,  or  placing  himself  or  herself  in  a 
public  place,  street,  highway,   court,  or  passage, 
to  beg  or  gather  alms,  &c.,  shall  be  deemed  an 
idle  and  disorderlv  person  within  the  meaning  of 
this  Act,  &c.  "  This  means  persons  of  a  certain 
character  and  course  of  life,  and  it  seems  to  me 
that  the  proper  conclusion  to  be  drawn  from  these 
words  is,  that  the  Act  was  directed  against  a 
certain  class  of  persons  of  a  peculiar  habit  and 
mode  of  life,  namely,  those  persons  who  make  it 
their  habit  and  mode  of  life  to  wander  about  and 
put  themselves  in  streets  and  highways,  there  to 
oeg  and  gather  alms,  and  such  persons  come  with- 
in the  statute.    But  if  any  particular  person,  for 
any  specific  purpose,  and  not  as  a  regular  mode 
of  fining  a  living,  or  for  the  general  object  of 
mamtainm^  himself,  bu^   for   some    particular 
object,  not  in  itself  unlawful,  went  from  house  to 
house  to  solicit  subscriptions,  that  would  not  be 
within  the  meaning  of  the  statute.    Persons,  on 
what  is  called  Hospital  Saturday,  placed  them- 
selves at  the  comers  of  public  streets,  to  solicit 
subscriptions    for  hospitals,    and  it  had  never 
occurr^  to  anyone  that  the  persons  who  did  so, 
not  seeking  anything  for  their  own  advantage,  and 
not  doing  so  as  a  regular  habit  and  mode  of  life, 
bat  for  a  specific  and    charitable   object,  were 
within  the  purview   of  the  Act.      In  the  case 
before  us.  the  case  finds  that  the  appellants  were 
working  men,  having  their  homes  and  families, 
but  who,  in  consequence  of  some  disagreements 
with  their   masters,  were,  as  it  is  said,  out  on 
strike.    There  was  nothing  unlawful  in  that,  and 
we  know  that,  unf ortimately,  there  are  many  such 
dispates  between  employers  and  their  workmen. 
Whether  the  workmen  were  right  or  wrong  in 
this   instance    we    have    no  means  of  judging, 
nor  is  it  material  to  know.    But  it  seems  to  me, 
that  these  men   were   not  infringing  the    Act 
whmi    they    went   about     in   an    orderly   way, 
for   the    purpose    of    representing    their   case 
to   the    pubhc,  and  trying   to  induce  the  pub- 
lic to  assist  them   on  that  particular  occasion, 
and  with    reference    to  the    position    of   their 
&milies    at  that    time,   while  ithey   themselves 
were  on  strike.    There  would  be  a  difficulty  in 
distinguishing  this  case  from  the  case  of  a  poor 
man,  who  had,  say,  lost  his  cow,  his  sole  means  of 


support,  and  went  about  the  country,  with  the 
approval  of  his  neighbours,  who  had  perhaps 
Higned  papers  in  his  favour,  which  he  took  from 
house  to  house,  soliciting  assistance  to  enable  him 
to  buy  another  cow.  In  one  sense  he  may  be 
said  to  go  round  to  ask  for  alms,  but  not  in  the 
sense  that  is  meant  to  be  dealt  with  in  this  Act. 
When  a  man  placed  himself  in  the  public  streets 
to  ask  for  alms,  not  for  any  particular  object,  this 
would  be  evidence  from  which  it  might  be  inferred 
that  he  did  so  as  a  mode  of  getting  a  living,  and 
that  might  be  an  offence  within  the  Act.  But  it 
is  clear  that  if,  as  in  this  case,  on  some  particular 
occasion,  men,  who  are  ordinarily  hard-working 
and  industrious,  went  about  from  house  to  house 
to  ask  assistance  for  some  specific  object,  which  was 
not  intended  to  provide  them  with  the  ordinary 
means  of  living,  tnis  was  not  what  was  aimed  at  in 
the  Act.  This  was  what  was  done  in  the  present 
case,  and  therefore  I  have  come  to  the  conclu- 
sion that  the  case  did  not  come  within  the  Act, 
and  that  the  conviction  ought  to  be  quashed. 

Smith,  J. — I  agree  with  everything  that  has 
been  said  by  my  brother  Cave^  and  I  have  nothing 
further  to  add.  Conviction  quashed.  . 

Solicitors  for  the  appellants,  ftohi/nson,  Preston, 
and  Stow,  agents  for  HolUnshead  and  Moody, 
Tunstall. 


Monda/y,  Feb,  25, 1884. 

(Before  Lord  Coleridge,  C.J.  and  Pollock.,  B.) 

Harrison  (app.)  v.  McL'Meel  (resp.).  (a) 

LieenBed 'premises — ConstabWs  demand  to  enter-^ 
Excise  licences  only  —  Bdght  to  refuse  entry — 
23  4-  24  Vict,  c.  114,  «.  195 ;  24  4*  25  Vict.  c.  21, 
«.  2,  35  ^  36  Vict,  c.  94,  s.  74,  37  ^  38  Vict. 
c.  49,  s.  16. 

The  respondent  being  a  person  duly  licensed  as  a 
dealer  in  spirits  in  England  under  2S  ^24i  Vict, 
c.  114,  8. 195,  and  holding  an  additional  Excise 
licence  authorising  him  to  seU  by  retail,  in  any 
quantity  not  less  than  one  reputed  quart  bottle, 
at  a  shop,  spirits  not  to  be  drunk  or  consimied  on 
the  premises,  under  24i  Sf  25  Vict,  c.  21,  s.  2;  refused 
to  admit  the  respondent,  a  con8table,who  demanded 
to  enter  the  appellant's  premises  in  pursuance  of 
sect.  16  of  the  Licensing  Act  1874.  Upon  corn- 
plairU  by  the  appellant,  justices  refused  to  con/vict 
tlie  respondent. 

Held,  upon  a  case  stated,  thai  sect,  16  of  the 
Act  o/i874  applies  only  to  premises  in  reaped  of 
which  a  licence,  as  defined  by  the  Licensing  Act 
1872,  8,  74,  has  been  granted  and  is  in  force,  and 
not  to  the  respondent's  premises,  which  were 
required  to  be  licensed  by  the  Excise  only,  and  that 
the  justices  were  right. 

This  was  a  special  case  stated  for  the  opinion  of 
the  court  by  two  of  Her  Majesty's  justices  for  the 
county  of  Durham,  in  pursuance  of  the  statute 
20  &  21  Yict.  c.  43.  The  following  are  the  material 
portions : — 

The  respondent  is  a  person  duly  licensed,  in 
pursuance  of  the  statute  23  &  24  Yict.  c.  114, 
s.  195  by  the  Commissioners  of  Inland  Eevenue  as 
a  dealer  in  spirits  in  England,  and  in  pursuance 
of  24  &  25  Vict.  c.  21,  s.  2,  had  taken  out  and  holds 
an  additional  Excise  licence  authorising  him  to 

(a)  Reported  by  Thomas  Daub,  Esq.,  Barrister-at-Law. 
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sell  by  retail,  in  any  quantity  not  less  than  one 
reputed  quart  bottle,  at  a  shop  situated  in 
Caledonian-street,  at  Stebbum,  in  the  parish  of 
Jarrow,  in  the  county  of  Durham,  spirits  not  to 
be  drunk  or  consumed  upon  the  premises. 

The  respondent  does  not  hold  any  licence 
granted  by  the  licensing  justices  of  the  district, 
within  which  his  licensed  premises  are  situated, 
for  the  sale  of  spirits  or  any  intoxicating  liquors 
under  or  in  pursuance  of  the  Intoxicating 
Liquor  Licensing  Act  1828  (9  Geo.  4,  c.  61),  or 
the  Licensing  Act  1872  (35  &  36  Vict.  c.  94), 
or  the  Licensing  Act  1874  (37  &  38  Vict.  c.  49),  or 
sny  other  Act  empowering  justices  of  the  peace 
to  grant  licences  for  the  sale  of  intoxicating 
liquors,  but  holds  only  the  Excise  licences  men- 
tioned above. 

The  appellant  is  an  inspector  of  police  of  the 
district  within  which  the  respondent's  licensed 
premises  are  situated,  and  is  a  constable  for  the 
county  of  Durham.  About  two  o'clock  on  the 
afternoon  of  the  22nd  Sept.  1883,  the  appellant 
suspecting  and  believing  tnat  the  respondent  was 
committing  upon  his  licensed  premises  a  violation 
of  sect.  5  of  the  Licensing  Act  1872  (35  A  36  Vict. 
c.  94),  which  it  was  the  appellant's  duty  to  enforce ; 
for  the  purpose  of  detecting  or  preventing  any 
such  violation,  endeavoured  to  enter  the  licensed 
premises  of  the  respondent.  And  the  appellant 
suspected,  and  believed  that  the  respondent  was 
privy  and  consenting  to  purchasers  of  intoxi- 
cating liquors  from  the  respondent  drinking 
on  the  licensed  premises  of  the  respondent,  who  is 
not  licensed  to  sell  the  same  to  be  drunk  on  the 
premises. 

Upon  the  appellant  endeavouring  to  enter,  the 
door  was  locKed  against  him,  although  he  had 
only  a  few  minutes  previously  seen  other  people 
admitted.  He  thereupon  knocked  and  demanded 
admission,  stating  that  he  was  a  constable  in  the 
execution  of  his  duty,  but  the  respondent  refused 
to  admit  him. 

A  summons  was  issued  against  the  respondent 
for  contravening  sect.  16  of  the  Licensing  Act 
1874,  and  on  the  2nd  Oct.  1883  the  complaint  was 
heard  before  Heniy  Cooper  Abbs  and  Alfred 
Molyneux  Palmer,  Esqrs.,  two  of  Her  Majesty's 
justices  of  the  peace  for  the  county  of  Durham, 
at  the  justice-room,  Waterloo  Vale,  South  Shields. 
Upon  tne  hearing  of  the  said  complaint,  the  facts 
before  stated  were  proved  by  the  appellant  or 
admitted  by  the  respondent.  The  appellant  relied 
upon  the  Licensing  Acts  1872  and  1874,  and  more 
particularly  sect.  16  of  the  Licensing  Act  1874,  to 
justify  a  conviction.  It  was  contended,  upon 
behalf  of  the  respondent,  that  sect.  16  of  the 
Licensing  Act  1874  did  not  apply  to  his  licensed 
premises,  because  (1)  the  words  ''licensed  pre- 
mises "  used  in  that  section  are  defined  by  sect. 
74  of  the  Licensing  Act  1872  (which  Act  is  incor- 
porated in  the  Act  of  1874)  to  mean  premises  in 
respect  of  which  a  licence,  as  defined  oy  the  1872 
Act  has  been  granted,  and  is  in  force :  and  (2)  that 
a  licence,  as  defined  by  the  Licensing  Act  1872,  is 
one  for  the  sale  of  intoxicating  liquors  granted  by 

E'  Lstices  in  pursuance  of  the  Intoxicating  Liquor 
icensing  Act  1828,  including  a  certificate  of 
justices  granted  under  the  Wme  and  Beerhouse 
Acts,  and  including  a  licence  for  the  sale  of 
sweets,  and  including  a  licence  for  the  retail  of 
spirits  granted  to  a  wholesale  spirit  dealer  by  the 


justices  in  pursuance  of  the  Act  of  1872.    The 
justices  at  the  hearing  dismissed  the  complaint. 

Sect.  5  of  the  Licensing  Act  1872  is  as  follows : 

If  any  pnrohaser  of  any  intozicatinff  liqnor  from  a 
person  who  is  not  Ucenaed  to  sell  the  aame  to  be  drunk 
on  the  premises  drinks  snoh  liqnor  on  the  i>raiiiiaas 
where  the  same  is  sold,  or  on  any  highway  adjoininf^  or 
near  snoh  premises,  the  seller  of  snoh  liqnor  shall,  if  it 
shall  appear  that  snoh  drinkme  was  with  his  privity  ok 
ooDBent,  be  snbjeot  to  the  following  penalties ;  foir  the 
first  offence  he  shall  be  liable  to  a  penalty  not  exoeeding 
101. ;  for  the  second,  and  any  anbeequent  offence,  to  a 
penalty  not  exceeding  201. 

Sect.  16  of  the  Licensing  Act  1874  is  as  follows : 

Any  constable  may,  for  the  purpose  of  preyenting  or 
detecting  the  violation  of  any  of  the  provisions  of  the 
principal  Act,  or  this  Act,  which  it  is  his  dnl^y  to  enforoe, 
at  au  times  enter  on  (my  licensed  premises,  or  any 
premises  in  respect  of  which  an  occasional  lioenoe  is  in 
force.  Every  person  who,  by  himself  or  by  any  penon. 
in  his  employ,  or  acting  by  his  directbns  or  with  his 
consent,  refuses  or  fails  to  admit  any  constable  in  the 
execution  of  his  duty  demanding  to  enter  in  pursuance  of 
this  section,  shall  be  liable  to  a  penalty  not  exoeeding, 
for  the  first  offence,  5{.,  and  not  exceeding  for  the 
seoond  and  every  subsequent  offence  101. 

By  sect.  73  of  the  Licensing  Act  1872 : 

A  licence  as  defined  by  this  Act  shall  not  be  required  far 
the  sale  of  liquors  or  spirits  by  retail,  not  to  be  oonanmed 
on   the  premises,  by  a  wholesale  spirit  dealer  whose 

E remises  are  exclusively  used  for  the  sale  of  intoxicatiBg 
qnors  in  pursuance  of  a  retail  licence  granted  by  the 
Com  jiissioners  of  Inland  Bevenue,  under  the  provisicMis 
of  24  &  25  Vict.  0. 21. 

W.  A.  Meek  for  the  appellant. — I  contend  that 
the  Act  of  1874  has  a  wider  scope  than  the  Act 
of  1872.  The  Act  of  1872  deals  only  with  licences 
which  are  granted  by  justices.  The  words 
"  licensed  premises  "  in  sect.  16  of  the  1874  Act 
must  be  construed  generally,  and  cannot  be 
limited  by  the  definition  given  in  sect.  74  of 
the  1872  Act. 

Walton,  for  the  respondent,  was  not  called  upon. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that 
this  appeal  must  be  dismissed.  The  appellant, 
the  police  inspector,  saw  some  persons  going  into 
the  respondent's  premises,  which  were  only 
licensed  to  sell  spirits  to  be  drunk  ofE  the 
premises,  under  licences  from  the  CommissioiierB 
of  the  Inland  Bevenue.  The  appellant  belioTed 
that  these  people  were  drinking  on  the  premises 
and  he  went  to  the  door  and  demanded  aami8sioii« 
under  sect.  16  of  the  Licensing  Act  1874,  which 
was  refused.  The  question  in  this  case  is.  What 
is  the  meaning  of  the  words  **  licensed  pre- 
mises ''  in  that  section  P  I  am  of  opinion  that  the 
Act  of  1872  must  be  read  with  the  Act  of  1874^ 
but  that  the  definition  of  **  licensed  premises  '* 
given  in  sect.  74  of  the  Act  of  187^  must  be 
assigned  as  the  meaning  of  licensed  premises  in 
the  1874  Act.  That  being  bo,  the  appellant  was 
wrong  in  assuming  he  had  authority  to  enter  the 
respondent's  premises,  which  were  licensed  by 
the  Commissioners  of  Inland  Revenue  and  not  by 
the  justices.  Mr.  Meek  contended  that  the  1874 
Act  had  a  larger  scope  than  the  1872  Act,  but  this 
is  only  as  to  occasional  licences,  and  they  aiD 
expressly  provided  for. 

Pollock,  B. — I  am  of  the  same  opinion. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant,  John  Scaife^  for 
Dwncan  and  Duncan,  South  Shields. 

Solicitors  for  the  respondent,  /.  Cray^  for  "Dm 
and  WarUyw,  Newcastle-on-Tyne. 
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Tuesday,  Feb.  26, 1884. 
(Before  Lord  Coleridge,  C.J.  and  Pollock,  B.) 

Guardians  op  Liverpool  (apps.)  v.  Guardians  op 
PoRTSBA  Union  (re8ps.).(a) 

Poor  law — Children  under  sixteen — Birth  settle- 
ment  of  foUher — Derivative  settlement — Divided 
Parishes  Act  1876  (39  ^  40  Viet.  c.  61),  s.  35. 

M.  tccw  horn  in  Liverpool,  and  died,  leaving  his 
widow  and  five  children  surviving  him.  M. 
never  acquired  a  settlement  for  himself,  and  there 
was  no  evidence  of  his  having  derived  a  settle- 
ment from  his  father.  The  widow,  who  was  the 
mother  of  the  five  children,  had  no  other  settle- 
ment than  that  acquired  hy  her  marriage  with 
M.,  and  had  a^uired  none  since.  None  of  the 
children  were  horn  in  Liverpool.  The  children 
were  aU  under  the  age  of  sixteen. 

Held,  thai  the  rnqther  and  the  children  took  M.'s 
birth  settlement  under  sect.  35  of  tJie  Divided 
Parishes  Act  1876,  and  therefore  were  settled  in 
Liverpool. 

This  was  a  case  stated  under  12  &  13  Yict.  c.  45, 
8. 11,  by  way  of  appeal  from  an  order  of  removal 
made  by  certain  justices  for  the  borough  of 
Portsmouth. 

On  the  20th  Feb.  1883  the  justices  for  the 
borough  of  Portsmouth,  upon  the  complaint 
of  the  respoifdents,  ordered  that  Verena  Ada 
Meredith,  thirty-two  years  of  age,  and  her 
chOdren,  William  George,  aged  nine,  George,  aged 
seven,  Ada,  aged  five,  Minnie  Amelia,  aj^d  two- 
and-a-half,  and  Thereza  Louisa,  aged  one,  should 
be  removed  from  the  respondents*  union  to  the 
appellants'  parish,  having  adiudged  them  to  be 
settled  in  the  appellants' parish. 

The  pauoer  Verena  Ada  Meredith  was  on  the 
2l9t  Dec.  1871  married  to  George  Meredith,  late 
of  the  46th  Begiment. 

None  of  the  children  were  bom  within  the 
upellants'  parish.  George  Meredith  died  at 
Derby  on  the  9th  March  1882,  and  his  widow  and 
diildren  came  to  reside  in  the  respondents'  union 
on  the  18th  Nov.  1882. 

George  Meredith  was  bom  on  the  3rd  March 
1842,  in  Titchfield-street,  Liverpool,  in  the  cbppel- 
lants'  parish,  and  was  the  lawful  issue  of  Peter 
Meredith  and  Mary  Ann  his  wife.  George  Mere- 
dith never  acquired  a  settlement  for  himself,  as 
he  left  Liverpool  as  a  drummer  boy  in  Her 
Majesty's  army,  at  the  age  of  thirteen,  and 
remained  in  Her  Majesty's  service  until  the  13th 
JiJv  1880. 

Peter  Meredith  survived  the  completion  of 
GeorTO  Meredith's  sixteenth  year.  Verena  Ada 
Meredith  had  no  other  settlement  than  that,  if 
any,  acquired  by  marriage  at  the  time  of  her 
husbanas  death,  and  had  acquired  none  since. 

The  question  for  the  opinion  of  the  court  was 
whether  the  order  was  rimitly  made. 

89A40Vict.c.61,8.36: 

Kopenon  shall  be  deemed  to  have  derived  a  settle- 
meot  from  any  other  person,  whether  by  parentaffe, 
Jrt^,  or  oUierwiie,  ezoept  in  the  case  of  a  wife  from  her 
flBsnaM,  and  in  the  case  of  a  child  imder  sizteen,  which 
dtild  BhaD  take  the  settlement  of  its  father  or  of  its 
widowed  mother,  as  the  case  may  be,  up  to  that  age,  and 
shall  retain  the  settlement  so  taken  nntfl  it  shall  aoqnire 


An  illegitimate  child  shall  retain  the  settlement  of  its 
Bonier  until  snoh  child  ac^nires  another  settlement. 
If  any  child  in  this  section  mentioned  shall  not  have 

(e)  Bepoitad  bj  W.  P.  EfusLir,  £14,  Barrliter-at-Law. 


acquired  a  settlement  for  itself,  or  being  a  female  shall 
not  haye  deriyed  a  settlement  from  her  nnsband,  and  it 
cannot  be  shown  what  settlement  sach  child  or  female 
derived  from  the  pairent  without  inqniring  into  the  de- 
riyatiye  settlement  of  each  |>arent,  such  child  or  female 
shall  be  deemed  to  be  settled  in  the  pariah  in  which  he  or 
she  was  bom. 

W.  E.  Kennedy  for  the  appellants. — ^This  case 
turns  npon  sect.  35  of  the  Divided  Parishes  Act 
1876.    The  father  of  the  paupers  had  only  a  birth 
settlement  in  Liverpool,  and  never  acquired  a 
settlement  for  himself.    A  birth  settlement  is  only 
a  prima  facie  settlement,  that  is,  when  all  the  other 
modes  of  settlement  are  exhausted.  Hence,  before 
deciding  that  the  birth  settlement  is  the  proper 
settlement  of  the  father,  an  inquiry  would  have  to 
be  directed  as  to  whether  he  had  a  derivative  settle- 
ment, as  the  birth  settlement  might  be  defeated 
by  a  derivative  settlement  from  his  father.    In 
the  present  case,  therefore,  the  children  cannot 
take  the  settlement  of  their  father,  as  an  inquiry 
would  have  to  be  gone  into  to  find  out  whether 
the  father's  birth  settlement  had  not  been  ousted 
by  a  derivative  settlement  from  his  father,  which 
is  px-ohibited  by  the  3rd  clause  of  sect.  35.     [Lord 
Coleridge,  O.J. — ^There  was  no  evidence  of  any 
other  settlement  than  the  father's  birth  settle- 
ment.   Why  should  we  enter  upon  an  argument 
on  the  supposition  that  the  father  had  a  derivative 
settlement  ?]     Such  an  inquiry  would  have  to  be 
gone  into,  in  order  to  show  tnat  his  birth  settle- 
ment was  his  proper  settlement.    Again,  by  the 
1st  clause  of  sect.  35,   the  child  is  to  ta.ke  the 
.settlement  of  its  father  or  of  its  widowed  mother, 
as  the  case  may  be.    The  father  is  dead,  so  the 
children  here  would  primd  facie  take  the  settle- 
ment of  their  mother;  but  this  settlement  is  a 
derivative  one  from  her  husband,  and  so  any  in- 
quiry into  it  oomes  within  the  prohibition  con- 
tained in  the  3rd  clause.     He  cited 

Beg.  V.  Bridgnorth,  4BL.  T.  Bep.  N.  S.600;  U  Q.  B. 

Div.  314 ; 
Beg.  V.  Marylebone,  49  L.  T.  I2ep.  N.  S.  58. 

Charles,  Q.C.  and  W.  0.  Barnes,  for  the  respon- 
dents, were  not  called  on. 

Lord  CoiEKiDGE,  C.J. — ^Personally,  I  entertain 
no  doubt  in  this  case.  The  words  of  the  Act  of 
Parliament  are  reasonably  clear.  Here  is  a  case 
in  which  the  father  had  a  birth  settlement  in 
Liverpool.  The  widow  had  no  settlement  of 
her  own,  and  consequently  took  her  husband's 
settlement  by  her  marriage.  These  children 
are  their  le^timate  children,  and  consequently 
they  took  tneir  father's  settlement,  nmess  a 
better  settlement  can  be  found  for  them.  It  is 
said,  however,  that  there  is  a  difficulty  in  the 
words  of  the  first  clause  of  sect.  85  of  39  &  40  Vict, 
c.  61.  That  clause  says  that  a  child  under  sizteen 
is  to  take  the  settlement  of  its  father  or  of  its 
widowed  mother,  as  the  case  may  be,  &c.  The 
meaning  of  these  words,  I  should  say,  are  that  the 
child  is  to  take  the  settlement  of  its  father,  or,  if 
that  cannot  be  found,  of  its  widowed  mother.  In 
this  case  the  settlement  of  the  father  and  the 
widowed  mother  is  the  same.  But  it  is  further 
said  that  these  otherwise  clear  and  plain  words 
are  made  doubtful  and  unclear  by  the  3rd  clause 
of  this  section.  Now  does  it  do  so  P  It  is  a  dis- 
tinct enactment,  and  I  admit  that  it  is  not  so 
very  easy  to  construe ;  but,  after  all,  the  words  are 
not  so  very  difficult.  The  enactment  seems  to  me 
to  mean  that  if  there  is  a  child  without  a  settle- 
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^^'^ent  and  nnmaiTied,  or  married  without  having 
acquired  a  settlement  through  her  husband, 
because  he  never  had  one,  and  the  settlement 
of  the  child  cannot  be  found  out  without  inquiring 
into  the  derivative  settlement  of  the  father — ^that 
is,  without  going  back  a  step  in  the  pedigree 
beyond  the  father — ^the  Legislature  cuts  it  short 
and  says,  you  shall  not  go  back  that  step  and 
inouire  into  the  derivative  settlement  of  the 
&tner.  But  when  the  father  has  acouired  a 
settlement  in  any  of  the  well-known  moaes,  such 
for  instance  as  apprenticeship,  or  has  acquired  it 
by  birth,  then  an  inquiry  need  not  be  directed 
into  the  derivative  settlement  of  the  father.  In 
this  case,  therefore,  the  inauiry  is  not  thrown 
back  into  the  derivative  settlement  of  the  parent. 
These  children,  therefore,  take  the  settlement  of 
their  father,  which  is  his  birth  settlement  in 
Liverpool. 

Pollock,  B. — I  agree.  The  question  seems  to 
me  to  be,  Is  this  a  case  in  which  it  is  necessary  to 
inquire  into  the  derivative  settlement  of  the 
&tnerP  I  think  not.  Sect.  35  means  that  the 
child  shall  take  the  settlement  of  the  father^  or,  if 
the  father  has  none,  that  of  the  widowed  mother. 
Here  the  father's  settlement  is  that  of  his  birth, 
and  BO  ia  not  a  derivative  one.      /i-^t-*.  oBvrmGd 

Solicitors  for  the  appellant^  Fidd,  Boscoe,  and 
Co,,  for  BeWrvnger  and  Cunliffe,  Liverpool. 

Solcitors  for  the  respondents,  Sole,  Twmer,  and 
Knight, 


Tueadwy,  March  4, 1884. 

(Before  Day  and  Smith,  JJ.) 

The  Matob,  Aldebmen,  and  Burgesses  op  the 

BOBOtTGH    op    BoTHEBHAH  (apps.)   V.  FULLBBTON 

(resp.)  (a) 

Highway — LiahiUty  to  fence — La/nda  ahvUing  on 
the  highway — Rotherharn  Borough  E^densvon  and 
Sewerage  Act  1879,  «.  81. 

By  the  %\8t  section  of  the  Botherhami  Borough 
Extension  and  Sewerage  Act  1879,  "  Jpf  the  cor- 
poration  a/re  of  opinion  that  danger  to  the  public 
M  Ukeiy  to  ensue  by  reason  of  lamds  abvMina  on 
streets  not  being  fenced,  the  owner  of  any  such  land 
shaXL,  when  required  try  the  corporation,  and  to 
their  satitfaction,  sufficiently  fence  off  the  land 
from  the  street,  and  shaXL  afterwards  keep  sv^h 
fence  in  good  reipai/r  to  the  satisfaction  of  the  cor- 
poration,  and  if  he  fails  so  to  fence  or  repair  as 
ajforesaid  within  fourteen  days  after  notice  for 
that  purpose  given  to  him  by  the  corpora4:ion,  the 
corporation  may  fence  or  repair,  as  the  case  may 
be,  and  charge  him  vnth  the  expenses  of  so  doing, 
and  recover  the  same  as  expenses  under  the  PubUc 
HeaUh  Act  1S75," 

Held,  thai  this  Act  did  not  apply  to  fences  by  the 
Me  of  a  road  which  had  been  a  turnpike  highway, 
hut  applies  only  to  new  streets,  where  there  are  no 
fences  and  which  in  the  opinion  of  the  corporor 
tion  are  dangerous  to  the  public. 

Special  case,  stated  by    a    court  of   summary 
jurisdiction,  under  42  &  43  Vict.  c.  49 : 

1.  Before  a  court  of  summary  jurisdiction, 
holden  in  and  for  the  borough  of  Kotherham,  on 
the  11th  Oct.  1883,  a  complaint  was  preferred  by 
Samuel  Brown,  as  clerk  to  the  appeUants,  under 

(a)  Beported  by  H.  D.  Bohmy,  E«i.,  BMrlstar^t-Law. 


the  81st  section  of  the  Botherham  Borough  Exten- 
sion and  Sewerag[e  Act  1879,  charging  for  that 
the  appellants,  being  of  opinion  that  danger  to  the 
public  was  likely  to  ensue  by  reason  of  lands 
oelonging  to  the  respondent,  abutting  on  a 
certain  street  called  Ickles-road  in  tne  said 
borough,  not  being  fenced,  required  the  res- 
pondent to  sufficiently  fence  oS.  the  said  lands 
from  the  said  street,  and  that,  the  respondent 
having  failed  so  to  do  after  having  due  notice,  the 
appellants  had  fenced  off  the  same  at  the  expense 
of  501.,  and  that  the  respondent  had  failed  to  pay 
the  said  sum  after  due  demand  made  upon  him. 

2.  The  court  of  summary  jurisdiction  made 
an  order  dismissing  the  said  complaint. 

3  and  4.  The  appellants  being  aggrieved,  and 
desiring  to  question  such  order  on  the  ground 
that  it  was  erroneous  in  point  of  law,  applied  to 
the  court  of  summary  jurisdiction  to  state  a 
case  for  the  opinion  of  the  High  Court. 

5.  On  the  hearing  of  the  complaint  the  &ct8  of 
the  case  were  admitted  to  be  as  follows : 

The  respondent  is  tenant  for  life  or  in  tail  o! 
considerable  property  at  Brinsworth,  through 
which  the  roaa  from  Tinsley  to  Doncaster  passes. 

The  road  was  formerly  a  turnpike  road,  and 
was  made  under  the  authority  of  an  Act  of 
Parliament  of  the  7  Oeo.  4,  and  afterwards 
repaired  and  continued  under  an  Act  of  the 
4  &  6  Yict.     It  is  now  distumpiked. 

The  portion  of  the  road  with  which  this  case  is 
concerned  is  now  a  highway  within  the  borough 
of  Rotherhajn,  and  the  appellants  are  surveyorB 
of  the  highway. 

The  road  abuts  on  both  sides  thereof  on  lands  of 
the  respondent  which  are  divided  from  it  through- 
out the  whole  extent  that  they  are  conterminous 
by  substantial  stbne  walls,  which  are  alike  in 
character  throughout  their  entire  length.  ^  At 
some  parts  of  its  length  the  road  and  the  adjoin- 
ing lands  of  the  respondent  are  on  the  same  level, 
and  at  other  portions  the  road  to  a  greater  or  less 
extent  is  at  a  higher  level  than  the  respondent's 
lands  on  the  one  side,  and  at  a  lower  level  than  the 
respondent's  lands  on  the  other  side. 

That  portion  of  the  road  with  which  this  case  is 
concerned  is  from  eight  to  nine  feet  above  the 
level  of  the  adjoining  land  of  the  respondent  on 
one  side,  and  at  the  other  side  the  respondent's 
land  is  at  a  higher  level  than  the  road.  At  those 
points  the  walls  on  either  side  are  necessary  for 
the  support  of  the  road  itself,  or  for  the  support 
of  the  adjacent  soil,  and  to  prevent  it  falling  on 
the  road.  The  walls  are  in  fact  at  these  points 
retaining  walls,  and  were  erected  by  the  turnpike 
trustees. 

In  Feb.  1880  a  portion  of  the  wall  on  that 
side  of  the  road  where  the  adjoining  land  of  the 
respondent  is  on  a  lower  level  (the  difference  in 
the  level  being  eight  or  nine  feet)  became  ruinous 
and  fell  into  the  adjoining  field.  The  wall  was 
not  destroyed  by  the  active  agency  of  either  the 
appellants'  or  the  respondent's  predecessor  in 
title. 

The  fall  of  the  wall  left  one  side  of  the  road 
unprotected,  and  a  portion  of  the  roadway  fell  with 
it.  There  was  danger  of  accidents  to  passengers 
usinsr  it,  and  the  appellants'  borough  snrveyor 
therefore,  by  the  appellants'  direction,  erect^  a 
temporary  fence  for  the  protection  of  passengers. 

The  then  town  clerk  of  Botherham  wrote  to 
the  then  owner  of  the  property,  the  late  Thomas 
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Grey  Fullerton,  Esq.,  requesting  him  to  repair  the 
fence,  and  subsequently  served  him  with  a  formal 
notice,  but  Mr.  f^ulierton  refused  to  repair,  and 
denied  his  liability. 

The  late  Thomas  Grey  Fullerton,  Esq.  died  in 
the  month  of  June  1881,  and  the  Bey.  Charles 
Garth  Fullerton,  the  respondent,  succeeded  to  the 
property. 

On  the  17th  Aug.  1882  the  appellants'  town 
clerk  served  upon  the  respondent  a  notice, 
of  which  the  f oUowing  is  a  copy  (omitting  formal 
parts)  : 

The  oorporatioii  bdnff  of  opinion  that  danger  to  the 
pEbKo  is  likely  to  ensne  by  reason  of  lands  abnttinfr  on  a 
eertain  street  in  the  said  borough,  known  ae  the  Sheffield- 
load,  not  being  fenced,  hereby  reqnire  yon,  aa  the  owner  of 
inch  lands  to  snfiioiently  fence  oil  the  said  lands  from  the 
■aid  street  to  the  satisfaction  of  the  said  corporation,  and 
the  laid  corporation  also  reqnire  ^on  afterwards  to  keep 
nieh  feooe  in  good  repair  to  the  satisfaction  of  the  said  cor- 
poration. And  take  notice  that  if  you  fail  so  to  fence  the 
said  lands  within  fourteen  days  after  this  notice  shall 
liave  been  serred  on  yon,  the  said  corporation  will 
fenee  the  said  lands,  and  charge  yon  with  the  expense  of 
10  doing,  and  will  seek  to  recover  the  same  aa  expenses 
under  the  150th  section  of  the  Public  Health  Act  1875. 

The  respondent  did  not  comply  with  the  notice, 
and  in  February  and  March  1883  the  appellants 
caused  the  present  wall  to  be  erected,  which  is 
similar  to  the  wall  which  formerlv  was  there. 

6.  The  81st  section  of  the  Botherham  Borough 
Extension  and  Sewerage  Act  1879  enacts  : 

If  the  corporation  are  of  opinion  that  danger  to  the 
pablio  is  likely  to  ensue  by  reason  of  lands  abutting  on 
streets  not  being  fenced,  the  owner  of  any  snoh  land  shall, 
when  required  by  the  corporation,  and  to  their  satisfac- 
tion, BoMoiently  fence  off  the  land  from  the  street,  and 
■hall  afterwards  keep  such  fence  in  good  repair  to  the 
ntisfaotion  of  the  corporation,  and  if  he  fails  so  to 
fenee  or  repair  as  aforesaid  within  fourteen  days  after 
sotioe  for  tnat  purpose  given  to  him  by  the  corporation, 
file  oorporation  may  fence  or  repair,  as  the  case  may  be. 
and  charge  him  with  the  expense!  of  so  doing,  ana 
xeeover  the  same  as  expenses  under  the  150th  section  of 
the  Pablio  Health  Act  1875. 

The  5th  section  of  the  same  Act  provides : 

Tlie  word  "  owner  "  shall  mean  the  person  for  the  time 
being  receiving  the  rack-rent  of  the  lands  and  premiaes 
in  oomiection  with  which  the  said  word  is  used,  whether 
OD  his  own  account  or  aa  agent  or  truatee  for  any  other 
panon,  or  who  would  ao  receive  the  aame  if  auch  lands 
or  prenusea  were  let  at  a  rack-rent.  The  word  *  *  street " 
■ball  have  the  same  meaning  aa  in  sect.  4  of  the  Public 
H«ath  Act  1875. 

Sect.  4  of  the  Public  Health  Act  1876  provides : 

"Street"  includes  any  highway  (not  being  a  turnpike 
road)  and  any  public  bridge  (not  being  a  county  bridge), 
and  any  road,  lane,  footpath,  square,  alley,  or  jMuaage, 
vhether  a  thoroughfare  or  not. 

7.  On  these  facts  it  was  contended  on  behalf  of 
the  appellants,  who  relied  on  the  81st  section  of 
the  Botherham  Borough  Extension  and  Sewerage 
Act  1879,  that  the  respondent  was  liable  for  the 
coat  of  rebuilding  the  said  wall  or  fence,  or  for 
the  cost  of  so*  much  thereof  as  extended  above 
the  level  of  the  roadway. 

8.  On  the  part  of  the  respondent  it  was  con- 
tended that  he  was  not  liable  to  pay  any  part  of 
the  cost  of  rebuilding  the  same. 

9.  The  summary  court  dismissed  the  sunmionsy 
being  of  opinion  that  the  wall  below  the  level  of 
the  road  was  a  supporting  wall,  and  an  integral 
part  of  the  structure  or  fabric  of  the  road,  and 
not  a  fence  within  the  meaning  of  the  Botherham 
Act.  And  that  the  wall  or  fence  above  the  level 
of  the  road  had  fallen  and  required  rebuilding  in 


consequence  of  the  falling  in  and  giving  way  of 
the  road,  for  which  the  respondent  was  not  in  any 
way  responsible  or  liable. 

10.  The  question  of  law  for  the  opinion  of  the 
High  Court  is  whether  appellants  are  entitled,  on 
the  facts  stated,  and  under  sect.  81  of  the  Bother- 
ham Act,  to  charge  respondent  with  the  whole  or 
any  part  of  the  costs  of  rebuilding  the  wall. 

11.  If  the  court  should  hold  that  the  appellants 
are  entitled  to  recover  the  whole  of  sucn  costs, 
then  the  decision  of  the  sunmiary  court  is  to  be 
reversed. 

12.  If  the  court  should  hold  that  the  appellants 
are  not  entitled  to  recover  any  part  of  sucn  costs, 
then  the  decision  of  the  summary  court  is  to 
stand. 

Waddy,  Q.C.  for  the  appellants. — ^The  justices 
were  wrong  in  dismissing  the  summons.  The 
respondent's  land  abutted  on  the  highway,  and  by 
the  Act  he  is  bound  to  fence  it  off.  The  &ct  that 
respondent  did  not  erect  the  wall  makes  no 
difference.  It  is  his  duty  to  keep  the  wall  in 
repair  and  to  protect  the  public  from  danger. 

Forbes,  Q.C.  and  C.  E.  Ellis,  for  the  respondent* 
were  not  called  upon. 

Day,  J. — I  am  clearly  of  opinion  that  the  magis-^ 
trates  were  right  in  dismissing  this  summons,  and 
on  the  ground  they  assigned.  The  upper  part  of 
the  road  was  not  land  belonging  to  tne  adioining 
owner,  and  he  would  have  had  no  riffht  to  build  a 
wall  upon  it.  In  my  opinion,  this  Act  does  not  apply 
at  all  to  fences  on  a  nighway,  but  only  to  fences 
nut  u  on  the  landowner's  own  soil.  I  vo  further 
and  say  that  the  Act  does  not  apply  to  any  such 
ancient  fences  as  these,  and  applies  only  to  new 
streets  where  there  are  no  fences,  and  where  the 
corporation  is  of  opinion  that  there  should  be 
fences  to  protect  the  public  from  danger.  The 
landowner  may  then  be  called  upon  to  put  up 
fences,  and  thereafter  to  maintain  them.  It  is  not 
intended  to  transfer  a  burden  from  the  public  to 
a  private  individual.  I  think  this  appeal  should  be 
dismissed. 

Smith,  J. — I  am  of  the  same  opinion,  and  for 
the  same  reasons. 

Solicitors  for  the  appellants,  Lea/royd  and  Co., 
for  8.  Brown,  Botherham. 

Solicitors  for  the  respondent,  Bell,  Broderich, 
and  Gray,  for  Parker  Rhodes,  Botherham. 


CBOWV    CASES    BESE&VfiD. 

ScUwrday,  March  1,  1884. 

(Before  Lord  Colebidge,  C.J.,  Hawkins,  Lopes, 
Stephen,  and  Mathew,  JJ.) 

BeO.  V,   B&ITTLSTON  AND   BaTS.   (a) 

GrimvaaL  law — Hushand  and  vnfe—Wife  vndided 
for  stealing  husband's  property — AdmissibUity  of 
husbamd*s  evidence. 

The  evidence  of  a  hushamd  is  inadmissible  in  prO' 
ceedings  by  way  of  indictment  against  the  wife 
for  stealing  the  property  of  the  husband,  notvrUh- 
standing  sect,  lo  of  the  Married  Women* s 
Property  Act  1882  (45  ^  46  Vict,  c.  75). 

This  was  a  case  reserved  by  the  chairman  of 
the  bench  of  magistrates  sitting  at  the  Oeneral 

(a)  Seported  hy  DxnfuOT  Hill,  Siq.,  Barriiter-at-Law, 
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Quarter  Sessions  of  the  Peace  for  the  county  of 
Lancaster,  held,  by  adjournment,  at  Liverpool,  on 
the  16th  Jan.  1884. 

The  case  was  stated  as  follows  : — 

"  These  prisoners  were  tried  before  me  and  other 
nstices  at  the  Quarter  Sessions  for  the  county  of 
[jancaster,  held,  by  adjournment,  at  Liverpool,  on 
the  15th  Jan.  Iw84.  The  prisoners  were  tried 
under  one  indictment,  chargmg  them  with  steal- 
ing certain  wearing  apparel,  household  goods,  and 
money,  the  property  of  Thomas  James  Brittleton. 
The  indictment  also  contained  a  count  for  receiv- 
ing. Thomas  James  Brittleton  was  called  and 
sworn  as  a  witness  for  the  prosecution,  and  stated 
in  evidence  that  the  prisoner,  Maria  Jane  Brittle- 
ton,  was  married  to  him  on  the  3rd  July  1880.  It 
was  then  objected  by  counsel,  who  at  my  request 
appeared  for  the  prisoners,  that  Thomas  James 
Brittleton  was  an  incompetent  witness  against 
the  prisoner  Maria  Jane  Brittleton,  on  the  ground 
that  sect.  16  of  the  Married  Women's  Property 
Act  1882  (45  &  46  Vict.  c.  75)  did  not  directly 
render  the  evidence  of  a  husband  admissible 
against  his  wife  in  the  cases  in  which  she  was 
subjected  to  criminal  proceedings  by  the  same 
section,  and  that  the  words  *  in  l&e  manner  '  did 
not  operate  to  make  the  husband  a  competent  witness 
against  his  wife.  Without  expressing  any  opinion 
as  to  the  validity  of  the  objection,  I  decided  to 
admit  the  evidence  in  order  that  the  point  might 
be  reserved  for  the  consideration  of  tne  Court  of 
Criminal  Appeal.  The  evidence  of  Thomas  James 
Brittleton  was  then  admitted,  and  the  case  proved 
was,  in  substance,  that  the  prisoner  Maria  Jane 
Brittleton  and  the  prisoner  ueorge  Bate  together 
left  the  house  of  the  witness  Thomas  James 
Brittleton  on  the  29th  Dec.  1882,  taking  with 
them  the  property  and  money  mentioned  in  the 
indictment.  1  left  the  case  to  the  jury,  directing 
them  that,  if  they  were  satisfied  that  the  prisoners 
feloniouslv  took  and  carried  away  the  propertv 
mentioned  in  the  indictment,  they  were  both 
guilty  of  larceny.  The  jury  convicted  both 
prisoners  of  larceny,  and  the  Court  sentenced 
each  of  them  to  nine  months'  imprisonment  with 
hard  labour.  The  questions  for  the  consideration 
of  the  court  are — (1)  Was  the  evidence  of 
Thomas  James  Brittleton  admissible  against  his 
wife  the  prisoner  Maria  Jane  Brittleton?  (2)  If 
the  evidence  of  Thomas  James  Brittleton  was 
improperly  admitted  as  against  his  wife,  can  the 
conviction  of  the  prisoner  George  Bate  be  sup- 

Sorted,  the  two  prisoners  being  jointly  indicted? 
E  the  first  (question  be  answered  in  the  negative, 
the  conviction  of  the  prisoner  Maria  Jane  Brittle- 
ton  is  to  be  quashed.  If  the  second  question  be 
also  answered  in  the  negative,  the  conviction  of 
the  prisoner  Greorge  Bate  is  also  to  be  quashed. 
"  BicEABj)  Assheton  Cross,  Chairman." 

No  counsel  appeared  on  either  side. 

The  12th  and  16th  sections  of  the  Married 
Women's  Property  Act  provide : 

12.  Every  woman,  whether  married  before  or  after  this 
Act,  ahall  have  in  her  own  name  Mfaiost  all  persons 
whomsoever,  including^  her  hnsband,  the  same  civil 
remedies  and  also  (snbjeot,  as  regards  her  husband,  to  the 
proviso  hereinafter  contained)  the  same  remedies  and 
redress  by  wa^  of  criminal  proceedings,  for  the  protec- 
tion and  security  of  her  own  separate  property,  as  if  snch 
proper^  belonged  to  her  as  a  feme  sole,  but  except  as 
aforesaid,  no  hosbuid  or  wife  shall  be  entitled  to  sue  the 
other  for  tort.  In  an  indictment  or  other  proceeding 
under  this  seotionj  it  shall  be  snffioient  to  allege  such 


proper^  to  be  her  property ;  and  in  any  prooeeding  nnder 
this  section  a  hnsband  or  wife  shall  be  competent  to  an 
evidence  against  each  other,  any  statate  or  mle  of  law 
to  the  contrary  notwithstanding.  Provided  always,  thai 
no  criminal  proceeding  shall  be  taken  by  any  wife  agunst 
her  hnsband  by  virtue  of  this  Act,  while  they  arellTiDg 
together,  as  to  or  concerning  any  property  claimed  I7 
her,  nor  while  th^  were  living  apart,  as  to  or  oonoera- 
ing  any  act  done  by  i^e  hnsband  while  they  were  living 
together,  concerning  property  claimed  by  the  wife,  onleti 
such  property  shall  nave  been  wrongfully  taken  by  the 
husband  when  leaving  or  deserting,  or  aoont  to  leare  or 
desert,  his  wife. 

16.  A  wife  doing  any  act  with  respect  to  any  properfar 
of  her  hnsband,  which,  if  done  bv  the  hnsband  wim 
respect  to  property  of  the  wife,  would  make  the  husbud 
liable  to  criminal  proceediAgs  by  the  wife  under  this  Act, 
shall,  in  like  maimer  be  liable  to  criminal  proceedingi 
by  her  husband. 

Lord  CoLE&iDGE,  C.J. — ^It  is  to  be  regretted 
that  no  one  has  been  instructed  to  argue  this 
case,  as  the  point  involved  is  one  of  some  impor- 
tance, and  one  upon  which  it  cannot  be  said  that 
the  statute  is  at  all  clear.  The  wife  was  indicted 
with  another  person  for  stealing  the  property  of 
her  husband,  and  the  question  reserved  for  our 
consideration  is,  whether  the  husband  was  a  com- 
petent witness  against  her.  This  depends  u])Oii 
the  construction  of  two  sections  of  tne  Married 
Women's  Property  Act  1882,  viz.,  the  12th  and 
16th.  The  former  section  in  effect  provides  that 
married  women  shall  have  in  their  own  names 
against  all  persons,  including  their  husbands,  the 
same  remedies  and  redress  by  way  of  criminal 
proceedings  for  the  protection  of  their  separate 
property,  as  if  such  property  belonged  to  them  as 
jeme8  sole.  It  farther  provides  that,  in  any  indict- 
ment or  other  prooeeding  under  this  section,  it 
shall  be  sufficient  to  allege  such  property  to  be 
their  separate  property ;  and  in  any  proceeding 
under  this  section  a  husband  or  wife  shall  be  com- 
petent to  give  evidence  against  each  other,  any 
statute  or  rule  of  law  to  the  contrary  notwith- 
standing. It  is  to  be  observed  that  the  section 
does  not  in  terms  say  that  a  wife  shall  be  compe- 
tent to  give  evidence  against  her  husband  upon  her 
preferring  an  indictment  against  him.  Can  it  then 
DC  inferred  that  the  Legislature  intended  to  alter 
the  law  by  rendering  her  evidence  admissible  upon 
such  proceedings  being  taken  P  In  my  opinion,  if 
the  Legislature  had  so  intended,  it  would  have 
expressed  that  intention  in  plain  terms.  Again, 
by  the  16th  section  it  is  enacted  that  a  wife  doing 
any  act  with  respect  to  any  property  of  her  hus- 
band, which,  if  Qone  by  the  husband  with  respect 
to  property  of  the  wife,  would  make  the  husband 
liable  to  criminal  proceedings  by  the  wife  under  this 
Act,  she  shall  in  like  manner  be  liable  to  criminal 
proceedings  by  the  husband.  Does  that  make  the 
nusband  a  receivable  witness  against  his  wife 
upon  his  preferring  an  indictment  against  her  for 
stealing  his  goods?  The  section  does  not  say  so 
— it  only  says  she  is  to  be  "  liable  to  prosecution 
in  like  manner."  Inasmuch  as  the  12th  section 
seems  to  show  that  a  wife  could  not  give  evidence 
against  her  husband  if  she  indicted  him  for 
stealing  her  goods,  it  is  difficult  to  see  how  the 
husband  coulabe  a  receivable  witness  against  his 
wife  under  the  16th  section.  What  then  is  the 
meaning  of  the  words  "  in  like  manner  liable  to 
criminal  proceedings  P"  The  words  are  not  free 
from  doubt ;  but  it  is  always  best  to  adhere  to  the 
rule  of  construing  the  words  in  an  Act  of  Parlia- 
ment in  their  plain  and  natural  meaning.  If 
Parliament  had  intended  that  in  such  a  case  the 
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husband  shonld  be  a  competent  witness  against 
his  wife,  it  would  have  been  easy  to  have  said  so. 
The  section  which  it  might  be  supposed  would 
have  given  the  power  does  not  give  it.  It  appears 
to  me  that  the  evidence  of  the  husband  should  not 
have  been  admitted,  and  that  the  conviction  must 
therefore  be  set  aside. 

Hawkins,  J. — I  am  of  the  same  opinion.  If  the 
Legislature  had  intended  to  render  a  husband  a 
competent  witness  in  proceedings  against  the 
wife  for  stealing  the  husband's  property,  it  would 
have  expressed  itself  in  clear  ana  unmistakable 
terms.  This  it  has  not  done,  and  I  therefore 
answer  the  first  question  submitted  to  us  in  the 
negative.  "With  regard  to  the  second  question,  as 
to  whether  the  conviction  of  the  prisoner  George 
Bate  can  be  supported,  I  am  of  opinion  that,  the 
prisoners  having  been  jointly  inmcted,  the  evi- 
dence of  Thomas  James  Brittleton  was  improperly 
received.  I  may  refer  to  Beg.  v.  Thompson  (26 
L.  T.  Bep.  N.  S.  667 ;  L.  Bep.  1  0.  C.  B.),  Beg.  v. 
Smith  (1  Moo.  C.  C.  289). . 

Lopes,  J. — I  am  of  the  same  opinion. 

Stephen,  J.— 3I  regret  I  am  unable  to  take  the 
same  view  of  this  question  as  the  other  members 
of  the  court;  but  although  I  do  not  desire  to 
press  my  own  view,  even  bo  far  as  to  desire  the 
case  to  be  re-argued  before  all  the  judges,  I  feel 
bound  to  express  it.  It  is  not  denied,  and  indeed 
it  could  not  be  said,  that  under  the  12th  section  a 
wife  could  not  give  evidence  against  her 
husband  in  any  propeedings  for  the  protection 
of  her  separate  property.  And  upon  a  fair  con- 
struction of  the  words  of  the  section  it  seems  to 
me  that  proceedings  may  be  extended  so  as  to 
include  proceedings  by  way  of  indictment.  The 
words  "  any  statute  or  rule  of  law  to  the  contrary 
notwithstanding  "  seem  to  me  to  show  that  it  was 
intended  that  such  proceedings  should  be  in- 
eluded.  If  this  is  so,  I  fail  to  see  why  a  similar 
construction  should  not  admit  the  husband  under 
the  16th  section  as  a  witness  against  the  wife. 
Such  a  construction  may  be  said  to  go  beyond  the 
express  and  explicit  sense  of  the  words  used.  At 
the  same  time,  I  cannot  help  thinking  that  in 
using  the  words  "  shall  in  like  manner "  the 
Legislature  intended  that  the  husband  should  be 
a  competent  witness,  as  it  had  intended  in  the 
previous  section  that  a  wife  should  be  a  competent 
witness.  However,  as  I  have  said,  I  do  not  desire 
to  press  my  own  view  to  the  length  of  dissenting 
from  the  views  taken  by  the  otner  members  (3 
the  court. 

Mathew,  J. — I  agree  in  thinking  that"  the 
evidence  of  the  husband  was  inadmissible,  and 
that  this  conviction  must  therefore  be  quashed. 

Conviction  quashed. 

8aiurda/y,  May  10, 1884. 

(Before  Lord  Colbeidge,  O.J.,  Ghovb,  Field, 
Stephen,  and  Sioth,  JJ.) 

Beo.  v.  De  Banks,  (a) 

Embeszlement — Larceny — Sale  hy  a  person  a/iitho' 
rised  to  seU,  and  fravdulent  appropriation  hy  him 
of  the  price. 

On  an  indictmeni  which  charged  that  the  prisoner, 
as  servant  of  the  prosecutor,  received  a  sum  of 

(a)  BepoTtod  by  W.  F.  Finlasom,  Esq.,  Bantrter-aVLaw. 
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money  and  fraudulently  embezzled  and  appro* 
priated  it,  and  9o  did  steal  the  money;  ths 
evidence  being  thai  the  prisoner,  not  being  other* 
wise  in  the  service  of  the  prosecvior,  was  employed 
hy  him  merelAf  to  take  care  of  a  horse  for  a  few 
days  and  afterwards  to  sell  ii,  and  having  sold  it, 
had  absconded  ^fnth  the  money  and  dishonestly 
appropriated  it : 

Heta,  ii  ha/ving  been  ruled  ai  the  trial  that  he  was 
not  a  servant,  that  he  wa^  bailee  of  the  money, 
and  mighthe  convicted  of  stealing  the  money, 

Stephen,  J,  dissenting,  on  tJhe  grov/nd  thai  the  pri-» 
soner  was  not  a  bailee  of  the  money. 

Case  reserved  by  the  Deputy  Chairman  at  the 
Easter  Quarter  Sessions  for  the  county  of  Salop, 
held  upon  the  8th  April  1884.  The  case  was  thus 
stated : 

The  prisoner,  Mark  De  Banks,  was  indicted 
before  me  for  embezzlement. 

1.  The  indictment  states : 

ShropBhire  to  wit. — ^The  jaicrs  for  our  Ladj  the  Qaeen 
upon  their  oath  present  that  Mark  de  Banks,  late  <n  the 
parish  of  Whitohoroh  in  the  oonntj  of  Salop,  on  the 
nzteenth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  einity-foar,  being  then 
employed  as  servant  to  Joseph  mker,  did,  by  virtue  of 
his  said  employment,  then  ana  whilst  he  was  so  employed 
as  aforesaid,  receive  and  take  into  hit  possession  certain 
money  (to  wit),  to  the  amount  of  fifteen  pounds  for  and 
in  the  name  and  on  the  account  of  the  said  Joseph  Baker 
his  master  as  aforesaid,  and  did  then  f randulentlj  and 
feloniously  embezzle  the  said  money :  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
Mark  de  Banks  then  in  manner  and  form  aforesaid, 
feloniously  did  steal,  take,  and  oarrv  away  the  said 
money,  the  property  of  the  said  Joseph  Suker  from  the 
said  Joseph  Suker  his  master  as  aforesaid ;  a|[ainBt  the 
form  of  the  statute  in  such  case  made  and  provided. 

2.  The  evidence  so  far  as  it  is  material  to  the 
point  reserved  was  as  follows : — 

Joseph  Suker,  the  prosecutor,  proved :  On  the 
11th  Jan.  I  drove  a  chestnut  mare  into  Chester 
with  prisoner.  I  left  her  at  Mr.  "Wild's,  a  butcher, 
I  en^;aged  the  prisoner  to  look  after  her.  I  said 
to  him,  **  Do  the  mare  well,  and  I  will  be  liere  on 
Wednesday  morning  and  will  pav  you  for  your 
work."  He  was  to  have  charge  of  her  till  I  came. 
I  told  him  to  pay  for  the  keep  till  I  came.  I 
meant  him  to  look  after  her  altogether.  I  should 
not  have  objected  to  his  doing  anything  else.  On 
Saturday,  12th  Jan.,  I  saw  prisoner,  I  asked  hiiti 
how  the  mare  looked,  and*  he  said  she  was  as 
lame  as  a  cat;  he  said  he  had  removed  her  to 
his  father's  house.  I  said  I  should  be  at  Chester 
by  tne  first  train.  I  told  him  the  mare  should 
be  sold  on  the  Wednesday  morning  when  I  went, 
as  she  would  not  do  for  me.  I  sent  my  wife  on 
that  morning.  I  have  never  received  a  farthing 
from  the  prisoner  on  account  of  the  mare. 

Annie  Suker,  wife  of  prosecutor,  proved :  I  went 
to  Whitchurch  on  16tn  Jan.  I  saw  prisoner  in 
the  street.  I  asked  him  if  he  had  sola  the  mare ; 
he  said  he  had  not.  I  went  with  him  to  Wild's 
stables.  Saw  mare  taken  out  of  the  stables  into 
the  street.  Prisoner  was  riding  the  mare  about 
the  fair.  Mr.  Poster  bought  her.  Prisoner,  Mr. 
Foster,  and  Arthan  went  to  the  Queen's  Head 
together.  I  was  outside  the  door  and  watched. 
I  saw  Foster  give  prisoner  some  money.  Prisoner 
came  out  and  showed  me  a  cheque.  He  did  not 
give  it  me.  He  said  he  would  go  to  the  bank  and 
get  it  cashed.  I  asked  him  for  it  several  times 
but  he  would  not  part.  He  told  me  he  had  sold 
*  the  mare  for  I'dl,    He  came  out  of  the  bank  and 
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said  they  would  not  caah  him  the  cheqne.  I 
asked  him  to  give  it  to  me  and  said  I  would  pay 
his  expenses.  He  would  not  do  so.  I  said  he 
must  oome  with  me  to  Whitchurch,  and  I  must 
have  either  the  money  or  the  mare.  I  had  great 
difficulty  in  getting  him  to  the  station.  At 
Whitchurch,  when  we  got  to  the  gasworks,  he 
bolted  down  a  little  alley  which  leads  to  the  canal. 
I  ran  after  him  and  called  but  he  did  not  answer. 
I  have  never  received  any  money  for  the  mare. 

Joseph  Arthan  proved  sale  of  chestnut  mare  by 
prisoner  to  Foster  and  payment  of  15Z.  to 
prisoner. 

Bobert  Thomas,  sergeant  of  police,  proved 
that  prisoner  absconded  from  Whitchurch  on 
18th  Jan.  Prisoner  was  arrested  at  Chester  on 
the  dlst  Jan. 

3.  I  held  there  was  no  evidence  to  go  to  the 
jury  of  the  defendant's  employment  as  a  servant 
so  as  to  make  him  guilty  of  embezzlement.  It 
was  then  contended  on  behalf  of  the  defendant 
that  there  was  no  evidence  of  the  larceny  of  15Z, 
I  left  the  case  to  the  jury,  who  found  "  that  the 
prisoner  had  authority  to  sell  the  mare  and  con- 
verted the  money  to  his  own  use,"  and  a  verdict 
of  "  guilty  of  larceny  "  was  recorded. 

I  reserved  sentence  and  offered  to  release 
prisoner  on  bail,  but  he  was  unable  to  find  the 
requisite  sureties. 

The  question  reserved  for  the  opinion  of  the 
court  is,  whether  there  was  any  evidence  of 
larceny  which  could  properly  be  left  to  the 
jury.  , 

Ko  counsel  appeared. 

The  learned  Judges  conferred  together,  and 
then 

Lord  CoLEBiDGE,  C.J.  said:  —  The  case  un- 
doubtedly presents  some  difficulties,  and  raises 
some  nice  questions  which  we  should  have  been 
glad  to  hear  areued,  but  upon  which,  after  full 
consideration,  I  have  come  to  the  conclusion  that 
the  conviction  may  be  supported.  It  is  a  case  in 
which  the  prisoner  is  indicted  (and  this  is  the 
only  part  of  the  indictment  to  which  it  is  neces- 
sary to  advert)  for  stealing  the  price  of  the  mare. 
The  prosecutor  intrusted  the  prisoner  with  the 
care  of  the  mare  for  some  days ;  afterwards  the 
mare  was  to  be  sold,  and  the  prosecutor  was  to 
come  in  a  day  or  two  for  the  money.  There  may 
be  considerable  doubt  whether  under  the  circum- 
stances his  intrusting  the  prisoner  with  the  mare 
to  take  care  of — ^it  being  in  a  day  or  two  to  be 
sold — ^would  make  him  the  prosecutor's  servant,  so 
as  to  create  the  offence  of  embezzlement.  But 
the  judge  held  otherwise,  and  the  statute  only 
justifies  a  conviction  under  it  when  the  prisoner 
IS  found  guilty,  and  here  he  was  not  found  guilty 
upon  that  charge ;  so  that  it  is  too  late  to  consider 
wnether  he  could  be  convicted  of  embezzlement ; 
and  the  only  question  is  whether  he  was  guilty 
of  larceny.  Tne  mare  was  originally  intrusted  to 
the  prisoner  to  take  care  of,  afterwards  to  sell ; 
and  as  the  prosecutor  could  not  go  himself  he 
sent  his  wife  to  receive  the  money  from  the 
prisoner.  The  wife  was  called,  and  her  evidence 
was,  that  she  saw  the  prisoner  sell  the  horse  and 
receive  the  price ;  ana  that  he  showed  a  cheque 
which  he  said  he  would  take  to  the  bank  and  get 
it  cashed,  but  he  said  they  would  not  cash  it. 
She  pressed  him  for  the  money  or  the  cheque, 
and  followed  him  for  some  time,  but  he  got  away 


from  her,  and  ran  off  with  the  money.  The 
question  is  whether,  under  those  circumstances, 
he  took  the  money,  and  was  guilty  of  larceny.  It 
is  not,  as  I  have  said,  a  question  free  from  diffi- 
culty, but  I  am  of  opinion  that  he  was  guilty  of 
larceny.  I  think  the  effect  of  the  evidence  is,  that 
he  was  to  sell  the  mare,  and  receive  the  money 
for  the  prosecutor ;  that  is,  he  was  to  hand  over 
the  money,  when  he  received  it,  to  the  prosecutor 
or  his  agent  as  and  when  he  received  it.  The 
prosecutor  was  not  able  to  go  himself  and  sent 
nis  wife,  and  she  actually  saw  him  receive  the 
money,  and  saw  him  immediately  after  his  receipt 
of  it,  and  asked  him  for  it.  it  appears  to  me 
that  at  that  moment  she  ought  to  have  received 
the  money;  and  he  held  it  for  her  (that  is,  for  her 
husband,  represented  by  her).  8he  demanded  it, 
and  he  appropriated  it  to  his  own  use;  and  it 
appears  to  me  that,  under  these  circumstances, 
the  case  came  directly  within  the  statute,  that 
the  prisoner  fraudulently  converted  the  money  to 
his  own  use,  and  that  therefore  he  was  properly 
convicted. 

Gbove,  J. — I  am  of  the  same  opinion,  though 
not  without  some  doubt — ^indeed,  considerable 
doubt — on  one  point,  my  doubt  being  whether  the 
prisoner  was  a  "  bailee  "  of  the  money  within  the 
statute.  The  money  was  not  given  to  him  by  the 
prosecutor  for  custody,  but  he  received  it  under 
an  authority  to  sell  the  mare  and  receive  the 
price.  There  is  ample  evidence  that  he  took  the 
money  and  carried  it  away.  The  wife  proves 
that  he  received  the  money  tor  the  mare,  for  she 
says  that  Mr.  Foster  bought  the  mare,  and  that 
she  saw  him  give  the  prisoner  money,  and  the 

Srisoner  told  her  he  had  sold  the  mare,  and  said 
e  would  go  to  the  bank  to  cash  the  cheque 
(which  may  DC  true  or  false),  and  the  money  was 
retained  by  him.*  Was  he  bailee  of  the  money  for 
the  prosecutor?  I  think  he  was,  and  not  the 
less  so  because  the  prosecutor  had  not  himself 
given  him  the  money.  That  was  the  point  on 
which  I  had  a  doubt,  whether  these  facts  made 
the  prisoner  bailee  of  the  money,  and  I  regret  the 
case  was  not  argued  by  counsel.  But  I  am  not 
aware  of  any  case  which  makes  a  man  any  the 
less  a  bailee  because  he  had  not  received  the 
money  or  the  goods  directly  from  the  hands  of 
the  owner.  Assumine  the  prisoner  to  have  been 
a  bailee,  I  have  no  further  doubt,  for  there  is 
evidence  that  the  prisoner,  having  the  money, 
took  it  away  and  appropriated  it  to  his  own 
use.  There  was  ample  evidence,  therefore, 
on  which  the  jury  could  find  him  guilty  of  larceny. 
They  have  found  him  guilty  of  that  offence,  and 
I  think  that  the  conviction  must  be  affirmed. 

Field,  J. — I  also  think  that  the  judgment 
must  be  affirmed,  though  I  confess  that  I  enter- 
tained at  one  time  considerable  doubt  upon  it, 
and  that  doubt  is  not  diminished  W  the  fact  that 
one  of  my  brethren  (Stephen,  if.)  will  not,  I 
believe,  be  able  to  concur  m  our  judgment.  It 
seems  to  me,  however,  that  there  is  evidence  that 
the  prisoner  was  a  bailee  of  the  money.  What  is 
the  evidence?  On  the  Wednesday,  the  day  of 
Chester  fair,  when  the  horse  was  sold,  the 
prisoner  acted  as  agent  in  selling  the  horse.  The 
prosecutor  had  put  the  horse  in  his  hands,  and 
sent  his  wife,  wno  said  she  saw  the  prisoner  sell 
the  horse  to  Mr.  Foster  and  receive  the  money 
for  it.    Was  he  not  a  bailee  of  the  money  for  the 
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prosecutor  P  I  think  he  was.  I  have  a  recollection 
of  a  case  of  Beg.  y.  TaOoch  (13  Cox  C.  C.  328),  the 
case  of  a  broker  to  whom  a  customer  had 
intrusted  policies,  the  proceeds  of  which  he  had 
received;  and  he  was  held  not  a  bailee  of  the 
money,  as  he  had  a  right  to  mix  it  with  his 
own  moneys  and  to  deduct  his  commission 
and  pay  ms  customer  the  balance.  But  that 
case  does  not  apply  to  the  present,  for  the 
evidence  shows  that  the  prosecutor  never  in- 
tended to  intrust  the  prisoner  with  the  money, 
but  intended  him  to  hand  it  over  to  him  at  once 
and  sent  his  wife  for  it.  Was  he  not  then  a 
bailee  of  the  money  within  the  statute  P  I  think 
he  was ;  and  that  being  so,  there  was  ample  evi- 
dence that  he  converted  the  money  to  his  own  use, 
and  did  so  with  felonious  intent  to  appropriate  it, 
for  he  kept  the  money  and  went  away  with  it.  I 
think,  therefore,  that  the  conviction  may  be  well 
BQpported. 

Stephen,  J. — ^I  am  sorry  to  be  under  the  neces- 
sity of  differing  from  my  brethren,  but  the  differ- 
ence turns  rather  upon  the  interpretation  of  the 
facts  than  upon  any  principle  of  law.  I  think  that 
the  prisoner  was  not  a  bailee  of  the  money  and 
that  when  the  evidence  is  fully  considered  it 
shows  that  he  was  not  so.  There  is  a  case  I 
would  refer  to  as  in  point  (Reg,  v.  HassaU, 
L.  &  C.  58;  8  Cox  C.  C.  401),  where  the  prisoner 
was  indicted  for  larceny  as  a  bailee,  having  had 
money  deposited  with  him  under  an  obligation  to 
return  the  amount,  but  not  to  return  specific 
coins ;  and  he  made  away  with  the  money  and 
never  returned  the  amount.  Upon  argument  the 
judges  unanimously  gave  judgment  in  favour  of 
theprisoner.  Cockbum, C.J. said:  "The conviction 
cannot  be  sustained.  The  prisoner  is  indicted 
for  larceny  as  a  bailee.  The  word  bailee  must 
be  understood  here  in  its  legal  acceptation  of  a 
deposit  of  something  to  be  returned  in  specie,  and 
does  not  apply  to  the  receipt  of  money  with  an 
obligation  to  return  the  amount,  where  there 
is  no  obligation  to  return  the  identical  coin.  That 
is  not  a  baihnent  in  the  ordinary  sense,  and  is  not 
within  the  statute."  Now  was  the  prisoner  in 
the  present  case  under  an  obligation  to  return 
the  particular  coins  which  had  been  given  to  him 
as  tne  price  of  the  horse  P  As  I  understand  the 
evidence,  it  seems  to  me  that  he  was  not,  and 
that  it  was  not  understood  by  the  parties  at  the 
time  that  he  was  to  do  so,  but  that  the  evidence 
positively  negatives  such  a  supposition.  Whether 
or  not,  upon  the  evidence,  the  judge  was  right  in 
directing  the  jury  that  the  prisoner  was  not  the 
Bervant  of  the  prosecutor  I  do  not  say ;  but  he 
did  so  direct  them,  and  they  accordingly  acquitted 
the  prisoner  of  embezzlement.  Tne  state  of 
things  was  this:  that  the  prisoner  had  pos- 
session of  the  mare,  and  the  wife  came 
to  see  after  it  and  asked  him  whether 
he  had  sold  it,  which  implied  an  authority 
to  him  to  sell  it.  She  was  present  when 
the  mare  was  sold,  and  did  not  interpose 
when  the  monev  was  given  to  him,  and  he  told 
her  he  had  a  cheque,  and  would  go  to  the  bank 
to  eet  it  cashed.  Now  it  seems  clear  that,  if  he 
had  got  the  cheque  cashed,  she  would  not  have 
objected,  and  that  shows  he  was  not  bailee,  or 
the  mere  hand  to  pass  over  to  her  whatever  he 
received ;  but  that  it  was  considered  at  the  time 
by  all  parties  that  it  would  be  the  same  thing 
whether  he  gave  her  the  cheque  or  the  proceeds, 


and  if  he  paid  over  the  proceeds  it  is  obvious 
that  he  was  not  bound  to  deliver  the  BX)ecific 
coins.  He  went  off,  however,  with  the  money, 
and  no  doubt  he  committed  a  moral  fraud,  and 
was  as  bad  as  a  thief,  and  I  am  sorry  that  in  the 
view  *I  take  of  the  law  he  could  not  be  punished. 
But,  as  the  intention  was  that  he  should  sell  the 
mare  and  pay  over  the  amount,  and  not  pass 
over  the  specific  coins  received,  I  think  he  could 
not  be  properly  convicted  under  this  statute. 

Smith,  J. — I  am  of  the  opinion  of  the  majority 
of  the  court,  that  this  conviction  should  be  sup- 
ported. The  question  left  to  us  is  whether,  on 
the  evidence,  tne  prisoner  was  guilty  of  larceny, 
and  I  think  there  was  reasonable  evidence. 
There  clearly  was  evidence  that  the  prisoner  was 
bailee  of  the  money.  The  horse  was  delivered  to 
to  him  to  sell,  and  give  the  money  to  the  prose- 
cutor ;  he  had  authority  to  sell,  and  the  evidence 
showed  that  he  was  bailee  of  the  money.  The 
point  is,  whether  there  was  reasonable  evidence 
that  the  prisoner's  duty  was  to  hand  over  the 
money  he  received  as  tne  proceeds  of  the  horse 
to  the  prosecutor  or  his  agent,  and  I  think  the 
evidience  showed  that  it  was  so,  and  for  this 
reason,  that  the  wife  of  the  prosecutor,  immediately 
after  the  sale,  demandea  the  money  from  the 
prisoner,  and  he  told  her  he  had  a  cheque  for  13L 
(which  probably  was  a  falsehood,  for  she  saw 
money  pass,  and  the  price  was  15L),  and  she 
asked  again  and  again  for  the  money,  and  he 
went  away  with  it,  and  was  not  seen  until  appre- 
hended. Upon  the  evidence  I  think  it  was  the 
duty  of  the  prisoner  to  hand  over  the  money  at 
once,  and,  as  he  absconded  with  it,  I  think  that 
he  was  rightly  convicted  under  this  statute. 

Oonvicbion  affirmed. 


SatwrdoAff  Mmj  10, 1884. 

(Before  Lord  Colebidge,  C.J.,  Gbove^  Field, 
Stephen,  and  Smith,  JJ.) 

Beg.  v.  Mallobt.  (a) 

Indictment  for  receiving  goods,  "knowing  iliefih  to  he 
atol&nr— Evidence  of  guiUy  Jcnowled^e—StcUemeni 
of  price  of  articles  prodticed  by  wife  ae  in  pri* 
8oner*8  presence,  as  made  aut  at  his  direction. 

The  prisoner  was  indicted  for  receiving  stolen 
goods,  knowing  them  to  have  heen  stolen.  To 
prove  his  guiUy  knoioledge,  evidence  was  given 
that,  being  asked  by  the  police  as  to  the  prices  he 
had  given,  he  said  he  did  not  then  know,  but  his 
wife  would  make  out  a  Ust  of  them,  and  next  day 
she,  in  his  presence  produced  a  Ust,  which  was 
received  in  evidence  against  him. 

Held,  that  it  was  admissible. 

Case  reserved  by  the  Chairman  of  the  Eas!. 
Biding  of  Yorksnire  Quarter  Sessions,  held  at 
Beverley,  April  9,  1884.  It  was  stated  in  these 
terms  :— 

The  prisoner,  George  Mallory,  was  tried 
before  me  for  receiving  certain  articles,  the  pro- 

Eerty  of  Agnes  Fitzpatrick,  knowing  the  sfune  to 
ave  been  stolen.    The  following  is  a  copy  of  the 
indictment : 

East  Bidingr  of  Yorkshire  to  wit.— The  jurors  for  our 
Lady  the  Qwen,  upon  their  oath  present,  that  Geozge 
Mallory  between  the  seventeenth  and  ihmieih  day  of 

(a)  Beporled  by  W.  F.  Fislason,  Esq.,  Barri«ter4it-LAW. 
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Janaary  in  the  year  of  Lord  one  thousand  eight 
hundred  and  eighty-four,  nineteen  braes  stair  rods, 
seventeen  pounds  in  weight  of  brass  and  bronze  gas 
fittings,  one  brass  pan,  six  black  mantel  vases,  one  IuJe- 
Btand,  two  framed  pictures,  tiro  bedroom  toilet  oorers, 
fifteen  yards  of  ou  stair  canvas,  three  feather  beds, 
eight  feather  pillows,  six  blankets  nine  sheets,  one  pink 
and  white  counterpane,  five  table  covers,  one  electro- 
plated teapot,  one  coffee  pot,  one  sugar  basin,  one  cream 
]tlg,  one  toast  rack,  two  eruet  stands,  two  looking  glasses 
and  other  articles  of  the  goods  and  chattels  of  one 
Agnes  Fitzpatriok,  before  then  feloniously  stolen,  taken, 
and  carried  away,  feloniously  did  receive  and  have,  he 
the  said  George  Mallory  then  well  knowing  the  said 
goods  and  chattels  to  have  been  f eloniously^st^n,  taken, 
and  carried  away,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  a^fainst  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 

The  prisoner  was  a  marine-store  dealer,  and 
it  appeared  from  the  evidence  that  the  stolen 
articles  were  such  as  be  might  have  bought  in  the 
lawful  exercise  of  bis  business.  It  was  not  dis- 
puted by  the  prisoner  (who  was  represented  by 
counsel)  that  tbe  goods  had  been  actually  stolen 
by  the  man  who  brought  them  to  his  shop,  and 
the  price  given  by  the  prisoner  for  the  articles 
thus  became  a  material  question  in  the  case.  With 
the  object  of  showing  that  the  amount  so  paid  was 
much  less  than  the  real  value  of  the  stolen  goods, 
the  counsel  for  the  prosecution  proposed  to  put  in 
evidence  a  list  of  the  articles  bought  by  tbe 
prisoner  with  the  amount  paid  by  him  for  each  of 
the  several  articles,  a  copy  of  which  was  attached 
to  the  case,  and  is  as  follows  : 

This  is  the  PftP^r  or  list  produced  to  us,  the  under- 
signed three  of  Her  Majesty's  justioes  of  the  peace  for 
the  East  Biding  of  the  county  of  York,  on  the  examina- 
tion of  (George  Mallory,  charged  with  felony,  and  referred 
to  in  the  examination  of  William  Winterbottom  touching 
the  said  charge  taken  before  us  this  sixteenth  day  of 
February  one  thousand  eight  hundred  and  eighty-four. 

Thos.  Bicxbtt. 
C.  W.  Hudson. 
Hbnbt  Dablet. 
1884.  £  8,  d. 

22  Jan.    Brass  rods Old 

28     „      Sheets,  table  cloths,  towels 0    6    0 

24  „      Blankets,  cauYas,  kniyes,  forks, 

spoons,  8  pillows      0  13    0 

25  „      Tea  semoe,  2  cruets,  5  pillows, 

pieceoarpet 0  13    0 

26  „      Feather  bed     0  14    0 

28  „      2  feather  beds,  small  looking-glass    1  12    0 

29  „      1  looking-glass  ornaments 0    6    0 


The  circumstances  under  which  the  list  was 
tendered  sufficiently  appear  from  the  following 
notes  taken  by  me  at  the  trial : 

John  Duke,  police  constable  (after  explaining 
the  tracing,  &c.,  of  the  stolen  property),  says :  "I 
asked  Mallory  when  he  bought  them.  He  was 
much  put  out  and  said  he  could  not  say,  and  I 
asked  him  to  consider,  and  he  said  he  would,  and 
his  wife  would  make  out  a  list."  This  was  on  the 
30th. 

William  Winterbottom,  superintendent  of  police, 
said :  "  I  went  to  the  prisoner's  house  on  the  31st, 
prisoner  and  his  wife  was  there,  when  I  called 
next  day  the  wife,  in  her  husbajid's  (Mallory 's) 
presence,  banded  me  a  list  of  goods,  with  dates 
and  prices,  she  said, '  This  is  the  list  of  what  we 
bougnt  and  what  we  gave  for  them.'  The  prisoner 
did  not  speak,  but  he  neard  what  she  said,  and  saw 
the  list  handed  to  me.  I  believe  the  whole  of  it  is 
in  the  wife's  handwriting."  This  witness  then 
produced  the  paper,  and  tne  counsel  for  the  pro- 
secution tendered  it  in  evidence. 

The  counsel  for  the  prisoner  objected  to  its 


admission  on  the  grounds,  first,  that  the  wife 
would  be  the  proper  person  to  prove  its  contents, 
and  the  evidence  of  a  wife  is  not  admissible  against 
or  for  the  husband ;  secondly,  the  paper  is  neither 
more  nor  less  than  the  evidence  of  tbe  wife  against 
the  husband,  and  is  therefore  inadmissible; 
thirdly,  there  is  no  evidence  that  the  husband 
knew  or  saw  the  contents  before  it  was  handed  to 
the  superintendent,  nor  that  it  was  made  by  his 
direction,  and  in  a  criminal  case  tbe  wife  cannot 
be  the  agent  of  her  husband. 

I  admitted  the  paper  (which  was  read  to  the 
jury  by  the  clerk  of  the  peace),  reserving  for  the 
consideration  of  the  Court  of  Crown  Cases 
Beserved  the  question  as  to  whether  or  not  I  was 
right  in  doing  so. 

It  was  proved  that  the  value  of  the  stolen 
property  was  greater  than  the  sum  shown  by  the 
paper  to  have  been  paid  by  tbe  prisoner.  There 
was  no  other  evidence  of  the  price  he  paid. 

The  jury  convicted  tbe  prisoner,  and  I  sentenced 
him  to  four  months'  imprisonment  with  hard 
labour,  but  respited  execution  of  the  sentence 
until  the  Midsummer  Quarter  Sessions,  and 
admitted  the  prisoner  to  bail. 

The  question  for  the  court  is  whether  the  paper 
above  mentioned  was  rightly  admitted  in  evidence. 
If  so,  the  conviction  is  to  stand ;  otherwise  to  be 
quashed. 

SUveater  for  the  prisoner. — The  paper  was  not 
admissible  in  evidence  against  the  prisoner^  It 
was  not  made  out  at  the  time  the  things  were 
bought,  so  it  was  no  part  of  the  tea  gestae  It  was 
a  mere  statement  in  writing  by  the  prisoner's 
wife.  That  it  was  handed  to  the  policeman  in 
his  presence  was  no  evidence  that  he  had  seen 
and  read  it  and  knew  of  its  contents,  or  that  he 
had  any  opportunity  of  correcting  any  error  in  it. 
The  wife  could  not  give  evidence  against  her 
husband,  and  d,  fortiori  her  statement  against 
him  could  not  be  evidence.  Even  if  it  had  been 
shown  that  he  had  told  his  wife  the  prices  he  had 
given  for  tbe  things,  and  she  had  written  them 
down,  that  would  not  be  evidence  against  him, 
unless  shown  to  have  been  adopted  by  him,  for 
it  would  still  be  only  her  statement.  If  her 
evidence  could  not  be  gve^i  directly,  it  could  not 
be  given  indirectly.  The  admission  of  the  agent 
is  never  evidence  against  the  principal  in  criminal 
cases,  as  it  may  be  in  a  civil  case,  in  the  case  of 
Lord  MelvUl  (29  State  Trials,  750),  who  was 
charged  with  embezzling  public  money  be  had 
received,  a  receipt  for  money  given  by  his  agent 
was  offered  in  evidence,  but  the  Lord  Chancellor 
held  that  it  could  not  be  given  in  evidence  as  a 
step  towards  proving  the  embezzlement.  The 
Lord  Chancellor  said:  " The  evidence  is  offered 
to  support  articles  of  charge  that  he  had  taken 
and  received  from  the  moneys  issued  to  him  out 
of  the  Treasury  large  sums  of  money,  and  that  he 
misappropriated  these  sums ;  but,  before  it  is 
possible  to  impeach  him  for  the  misapplication 
of  the  moneys  issued  to  him,  it  must  first  be 
proved  that  the  money  was  issued  to  him ;  and 
the  fact  offered  to  be  proved  shows  no  more  than 
that  his  paymaster  did,  in  the  ordinary  course  of 
business,  give  a  certificate  of  his  receipt  of  money, 
but  whether  it  ever  reached  the  noble  lord  does 
not  appear.  The  receipt,  therefore,  could  not  be 
evidence  against  him."  In  tbe  present  case  it 
must  be  assumed  for  the  prosecution  that  the 
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wife  was  the  agent  of  the  husband,  and  here  it  is 
proposed  to  give  in  evidence  an  admission  hj  the 
agent  against  the  principal,  and  in  a  criminal  case. 
[Field,  J. — It  is  a  general  rule  that  a  statement 
made  in  the  presence  of  the  prisoner,  and  which 
he  might  have  contradicted  if  untrue,  is  evidence 
against  him.]     That  is  the   rule   if   the  state- 
ment is  made  to  the  prisoner;   it  is  contended 
that  it   does   not   apply  to    statements   merely 
made  in  the  presence  of  the  prisoner.    Letters 
of    the   wife   would   not    be    evidence   against 
her  husband.     [Field,  J. — Surely  they  would  if 
found  in    his    possession    and    proved  to  have 
been  received  by  him ;   they  would  be  evidence.] 
[Stephen,  J. — ^There  is  a  case  like  this  ( WiUiams  v. 
Innes,  Gampbell's  Nisi  Prius  Gases,  364),  where 
it  was  proved  that,  if  G.  would  say  that    he 
deliverea  the  goods,  he  woTild  pay  for  them,  and 
a  witness  was  called  to  prove  that  G.,  who  was 
dead,  had  stated  that  he  had  delivered  the  eoods, 
and  Lord  EUenborough  admitted  the  evidence, 
and  said  that,  when  a  person  referred  to  a  state- 
ment made  by  another,  he  was  bound  by  it.] 
That  was  a   civil    case,  and  here  the    case    is 
criminal ;  and,  moreover,  it  does  not  appear  that 
the  husband  had  seen  the  list.    [Lord  Goleridge. 
— ^If   it    is    meant    that  the  prisoner's    having 
referred  a  witness  to  a  certain  person  makes 
whatever  that  person  may  have  said  behind  the 
back  of  the  prisoner  evidence  against  him,  I  must 
not  be  taken  to  assent  to  that,  unless  it  has  been  so 
decided.]  It  is  believed  that  it  has  never  been  so  de- 
cided, and  that  the  present*  contention  comes  in 
effect  to  that.      [Geovb,  J. — ^The  present  case  goes 
beyond  that,  for  the  prisoner  said  his  wife  should 
make  out  a  list  of  tne  things ;   and  next  day  the 
wife  produced  a  list  in  her  husband's  presence, 
and  said  that  it  was  the  list :  is  not  that  evidence 
against  him  P]    It  is  submitted  that  it  is  not,  as 
it  is  merely  her  statement.    [Grove,  J. — ^It  may 
be  presumed  that  it  is  the  list  he  had  directed  to 
be  made  out,  and  if  so  it  would  be  his  statement, 
not  hers,]    It  was  a  list  made  out  bv  her.    [Lord 
Coleridge. — He  heard  what  she  saii  and  saw  the 
list   she   produced.]     Not    the    contents  of    it. 
[Stephen,  J. — ^That  would  be  a  matter  for  the 
consideration  of  the  jury.]    If  the  wife  had  said 
in  her  husband's  presence.  These  are  the  things  we 
bought  and  these  are  the  prices  we  gave,  and  she 
had  stated  them  in  his  hearing,  that  might  have 
been  evidence,   but  would    not   make   the    list 
evidence,  for  it  had  been  made  out  b^  her,  and  it 
does  not  appear  that  he  had  read  it.    If  it  had 
been  read  out  in  his  hearing  it  noight  have  been 
evidence.    [Stephen,  J. — It  is  an  admission  made 
by  the  prisoner's  authority,  and  is  therefore  an 
admission  by  him.    It  was  a  statement  made  in 
his  presence  which  he  did  not  contradict.]    It  was 
not  a  statement  made  in  his  presence,  because  it 
was  not  read  out  nor  read  by  mm.    [Lord  Gole- 
UBOE. — ^There  is  evidence  that  he  had  authorised 
her  to  make  out  a  list,  for  he  said  she  should 
make  out  such  a  list,  and  next  day  in  his  presence 
she  produces  the  list.    Surely  that  was  evidence 
against  him.]    No,  for  there  is  no  evidence  that 
he  had  previously  seen  it  or  read  it.    [Lord  Gole- 
1UD6E. — ^That  would  be  for  the  jury  to  consider ; 
and  thev  would  have  to  couple  with  what  the  wife 
said  in  her  husband's  presence  what  he  had  said 
before.]    Still,  it  is  only  a  statement  by  the  wife. 
[Lord  Goleridge. — Made  in  his  presence,  and 
hearing;  a  conversation  in  the  prisoner's  pre- 


sence, in  which  the  wife  took  part,  may  be  evidence 
against  the  prisoner.]  No  doubt,  out  here  the 
statement  had  been  written  bv  the  wife,  and  does 
not  appear  to  have  been  read  by  the  prisoner. 

No  counsel  appeared  for  the  prosecution. 

Lord  GoLEBiDGE,  G.J. — If  the  case  had  been  one  in 
which  the  wife  had  made  a  statement  to  the  police 
in  the  absence  of  the  prisoner,  even  although  he 
had  referred  them  to  her,  I  should  have  desired 
very  considerable  time  to  reflect  before  I  should 
have  allowed  such  evidence  to  be  given.  But  that 
is  not  this  case;  and  it  is  not  necessary 
in  this  case  to  determine  whether  that  would 
have  been  good  evidence  or  not,  and  whether, 
if  a  prisoner  refers  a  witness  to  anyone,  that 
makes  everything  the  other  says  evidence 
against  him.  That  is  not  the*  case.  And 
it  appears  to  me  that  in  this  case  the  conviction 
ougnt  to  be  upheld  upon  the  ground  that  the 
prisoner,  being  asked  as  to  certain  matters,  said, 
"I  have  not  the  means  of  answering,  but  my  wife 
has,  and  she  shall  make  out  a  list  which  will  be 
an  answer  to  the  question;"  and  next  day  a 
policeman  went  to  the  house  and  the  wife  handed 
the  list  over  to  him — in  the  presence  of  the 
husband — as  the  statement  of  the  husband.  The 
husband  was  present,  and  he  allowed  the  paper 
to  be  handed  to  the  police  as  containing  the  in- 
formation he  had  been  asked  for.  The  question 
is,  whether  it  was  receivable  as  evidence  agamst 
him  ^ftumtum  valeai;  and  it  appears  to  me 
that  It  was  so^  as  a  statement  authorised  by 
the  prisoner  to  be  made,  and  handed  over,  in  his 
presence,  to  the  police.  According  to  all  rules  of 
evidence  the  statement  was  receivable  in  evi- 
dence against  the  prisoner,  and  therefore  I  am  of 
opinion  that  the  conviction  ought  to  be  upheld. 

Grove,  J. — ^I  am  of  the  same  opinion.     The 

Erisoner  being  asked  as  to  the  things  he  had 
ought,  said  his  wife  should  make  out  a  list,  and 
next  day  she  in  his  presence  handed  to  the  police 
a  list  as  that  which  ne  had  directed  her  to  furnish. 
She  said,  in  his  presence  and  hearing,  "  This  is 
the  list,"  and  he  did  not  say  he  had  seen  it,  or 
desire  to  look  at  it ;  he  had  already  said  that  she 
should  make  out  a  list,  and  he  allowed  the  list 
produced  to  be  treated  and  taken  as  the  list  he 
nad  directed  to  be  made  out.  I  think  that  would 
be  evidence  either  in  a  civil  or  criminal  case,  and 
I  never  heard  that  there  was  any  difference  in 
the  rules  of  evidence  as  to  the  admissibility  of 
evidence,  though  there  may  be  a  difference  in 
their  application ;  and  it  may  be  that  a  piece  of 
evidence  admissible  in  either  class  of  cases  may 
not  be  sufficient  in  a  criminal  case,  that  is,  without 
further  evidence.  But  the  evidence  is  not  the 
less  admissible,  and  here  I  think  the  list  produced 
and  handed  over  in  the  prisoner's  presence  as 
that  which  he'  had  directed  to  be  made  out  was 
evidence,  and  evidence  on  which  the  jury  were 
entitled  to  convict. 

Field,  Stephen,  and  Smith,  JJ.,  concurred. 

CowvieUon  affirmed* 
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Satwrdcuy,  April  5, 1884. 

(Before  Lord  Coleridge,  G.  J.,  BLaviins,  Stephen, 
"Watkjn  Williams,  and  Mathew,  J  J.) 

Eeg.  V,  Gabtee.  (a) 

Evidence — Receiving  stolen  property — OuHty  knoW' 
ledge — Possession  of  other  property  stolen  wUhin 
preceding  twelve  months — Freveniion  of  Crimes 
Act  1871  (34  4-  35  Vict,  c.  112),  «.  19. 

Upon  an  indictment  for  stealing  and  receiving 
certain  property,  in  order  to  showguHty  know- 
ledge evidence  wa^  admitted  thai  the  prisoner 
within  the  preceding  twelve  months  haa  been  in 
possession  of  certain  other  property,  which  was 
proved  to  have  been  stolen,  out  of  which  he  had 
parted  with  the  possession  before  tJie  date  of 
the  larceny  alleged  in  the  indictment. 

Held,  that  the  words  of  the  staiute  34  ^  35  Vict, 
c.  112,  s,  19,  did  not  extend  to  such  evidence, 
which  was  therefore  inadmissible. 

This  was  a  case  stated  by  the  learned  Ghairman 
of  Quarter  Sessions  for  the  county  of  Essex. 

At  the  adjourned  quarter  sessions  held  at 
Chelmsford,  on  the  26tn  Feb.  1884,  the  prisoner 
was  indicted  for  stealing  a  mare,  the  property  of 
Alfred  Smith,  on  the  20th  May  1883,  and  the 
indictment  contained  a  second  count  in  the  usual 
form  for  receiving  the  same  animal,  well  knowing 
it  to  have  been  stolen. 

It  was  proved  that  Carter  was  in  possession  of 
the  mare  almost  immediately  after  it  was  stolen, 
he  having  sold  it  on  or  about  the  26th  May 
1888. 

Evidence  on  behalf  of  the  prosecution  to  the 
effect  that  another  mare,  the  property  of  Harry 
firovd,  which  had  been  stolen  on  the  22nd  Oct. 
1882,  and  for  which  a  man  named  John  Tolson 
had  been  convicted,  was  in  the  possession  of 
Garter,  and  sold  by  him  on  the  9th  May  1883, 
was  tendered  on  the  second  count  of  the  indict- 
ment under  sect.  19  of  the  Prevention  of  Grimes 
Act  1871  (34  &  35  Vict.  c.  112).  That  section 
provides  as  follows : 

Where  prooeedings  are  taken  against  any  person  for 
baying  reoeiTed  goods  knowizig  them  to  be  stolen,  or 
for  having  in  his  poeseasion  stolen  property,  evidenoe 
may  be  given  at  any  stage  of  the  prooeeoings  that  there 
was  fonnd  in  the  possession  of  snoh  person  other  pro- 
perty stolen  within  the  preoeding  period  of  twelve 
months,  and  snoh  evidenoe  may  be  taken  into  oonsidera- 
tion  for  the  purpose  of  proving  that  snoh  person  knew 
the  property  to  be  stolen  which  forms  the  subjeot  of  the 
proceedings  taken  against  him. 

It  was  contended  on  the  part  of  the  prisoner 
that  this  evidence  was  inadmissible,  inasmuch  as 
Broyd's  mare  was  not  found  in  the  possession  of 
the  prisoner  at  the  time  of  his  possession  of 
SmitV s  mare,  he  having  previously  disposed  of 
it. 

Counsel  for  the  prosecution  contended  that,  if 
such  other  property  stolen  within  the  preceding 
twelve  months  was  found  in  the  prisoner's  posses- 
sion at  any  time  during  the  saia  twelve  months, 
the  evidence  of  such  fact  was  admissible,  and  the 
Court  decided  to  admit  it  and  to  reserve  the 
question  for  the  ooLsideration  of  this  court. 

The  prisoner  was  convicted  of  stealing  and  not 
of  receiving  the  mare,  and  was  sentenced  to  seven 
years'  penal  servitude  and  wa-s  committed  to 
Chelmsford  prison. 

The  question  for  the  consideration  of  the  court 

(a)  Beported  by  Dumlop  Bill,  EkIh  BarrlateMit-Law. 


is,  was  the  evidence  as  to  Brood's  mare  haying 
been  in  possession  of  the  prisoner  admissible 
under  the  above  section. 

H.  Sblwin  Ibbstsoit,  Chairman. 

Wedderbfjum  for  the  prisoner. — ^The  question  is 
one  of  importance  by  reason  of  its  frequent  occur- 
rence. Tne  words  in  the  section  "there  was 
found  in  the  possession  of  such  person  other  pro- 
perty stolen  must  be  read  "  was  found  at  the 
time  of  apprehension,"  and  ought  not  to  be  ex- 
tended to  property  found  "  at  any  time."  The 
EDint  has  been  already  decided  by  Lord  (then 
ord  Justice)  Bramwell  on  circuit  in  Reg,  v. 
Brage  (14  Cox  G.  G.  85).  His  Lordship  is  reported 
to  have  held  that,  in  order  to  show  guilty  know- 
ledge, under  the  34  &  35  Vict.  c.  112,  s.  19,  it  is 
not  sufficient  merely  to  prove  that  "other  pro- 
perty stolen  within  the  preceding  period  of  twelve 
months  "  had  at  some  time  previously  been  dealt 
with  by  the  prisoner;  it  must  be  proved  that 
such  otner  property  was  found  in  the  possession 
of  the  prisoner  at  the  time  when  he  is  found  in 
possession  of  the  property  which  is  the  subject  of 
the  indictment. 

Griibbe  for  the  prosecution. — ^The  evidence  was 
properly  admitted.  It  is  not  necessary  that  the 
"otner  property"  should  be  found  upon  the 
prisoner  at  the  time  of  his  apprehension.  It  is 
sufficient  if  the  property  should  have  been  found 
in  the  prisoner  s  possession  at  any  time  during 
the  preceding  twelve  months.  There  is  nothing 
in  the  statute  to  limit  the  time  within  which  the 
stolen  goods  must  have  been  found,  and  no  other 
time  is  mentioned  than  the  twelve  months.  It  is 
submitted  that  Beg.  v.  Ihage  was  wrongly  de- 
cided, and  is  inconsistent  with  an  expression  of 
opinion  by  Sir  Henry  Keating  in  Bea,  v.  Hancood 
(11  Cox,  3i88),  tried  at  Maidstone  m  1870.  The 
question  before  his  Lordship  was  similar  to  that 
under  consideration,  but,  as  the  prisoner  was 
acquitted,  the  point  was  not  reserved.  The  verdict 
was  a  general  one,  although  the  case  states  that 
the  prisoner  was  not  convicted  of  receiving. 
[Mathew,  J. — ^The  cfwe  must  be  taken  as  stated. 
If  the  evidence  was  wrongly  admitted,  and  the 
jury  acouitted  on  the  only  count  in  support  of 
which  tne  evidence  would  be  received,  then 
a  fortiori  the  conviction  ought  to  be  quashed  on 
the  first  count,  because  its  reception  must  have 
tended  to  prejudice  the  prisoner,  and  ought  not 
to  have  been  received  at  all.] 

Lord  GoLEBiDGE,  C.J. — I  am  of  opinion  that 
the  evidence  was  wrongly  received.  The  rnling 
of  Lord  Bramwell  in  Reg.  v.  Brage  seems  directly 
in  point,  and  to  be  quite  right.  With  regard  to 
the  argument  on  behalf  of  the  Crown  that  Beg.  y. 
Brage  is  inconsistent  with  the  opinion  of  Sir 
Henry  Keating  in  Beg,  v.  Harwood,  it  is  to  be 
observed  that  the  learned  judge  in  the  latter 
case  merely  said  that  in  the  event  of  a  conviction 
he  would  reserve  the  question.  I  am  of  opinion 
Beg,  V.  Brage  was  a  perfectly  correct  decision,  and 
that  this  conviction  must  therefore  be  quashed. 

Hawkins,  Stephen,  Watkin  Williams,  and 
Mathew,  JJ.  concurred. 

Cmiviction  quofhed. 

Solicitors  for  prosecution,  Ho/ynea  and  ClifUm, 
Biomford,  Essex. 

Solicitor  for  the  prisoner,  John  W.  Afhinaof^ 
Stratford. 
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COURT   OF   APPEAL. 

Friday,  May  2, 1884. 

(Before  Bbett,  M.B.,  Bowen  and  Fby,  L. JJ.) 

Beg.  on  the  prosecution  of  The  Guabdians  op 
WrcoMBE  Union  v.  The  Guabdians  op  the 
Parish  op  St.  Mabtlebone.  (a) 

appeal  pbox  the  queen's  bench  division. 

Poor  law — Settlement  —  lUegitimate  chUd  wader 
rkcteen — Divided  Parishes  and  Poor  Law  Amend- 
meni  Act  1876  (39  ^  40  Vict.  c.  61),  s,  35. 

5y  39  ^  40  Vict.  c.  61,  s.  35 :  "  No  person  shall  he 
deemed  to  have  derived  a  settlement  from  any 
other  person,  whether  hy  parentage^  estate,  or 
otherunse,  except  in  the  case  of  a  wife  from  her 
husband,  and  in  the  ca^e  of  a  child  under  the  a^e 
qf  sixteen,  which  child  shall  take  the  settlement  of 
us  father  or  of  its  widowed  mother,  as  the  case 
may  be,  up  to  thai  age,  a/nd  shall  retain  the  settls- 
ment  so  taken  until  tt  shaU  acquire  another.  An 
illegitimate  child  shall  retain  the  settlement  of  its 
mother  until  such  child  acquires  another  settle- 
ment. If  any  child  in  this  section  mentioned 
shaU  not  have  acquired  a  settlemsrd  for  itself,  ^ 
being  a  female  shall  not  have  derived  a  settl^nent 
from  her  husband,  and  it  cannot  be  shown  what 
seUlement  such  child  or  femcde  derived  from  the 
parent  without  inquiring  into  the  derivative 
settlement  of  such  parent,  such  child  or  fefmale 
skoJd  be  deemed  to  be  settled  in  the  parish  in  which 
he  or  she  was  'bom." 

Edd  {afflrming  the  judgment  of  Watkin  Williams 
and  Smith,  JJ.),  that  an  illegitimate  child,  whose 
mother  acquired  a  settlement  from  her  father  when 
she  was  under  the  a^e  of  sixteen,  does  not  take 
such  derivative  settlement  from  the  mother,  nor 
the  moth^s  Original  birth  settlement,  but  is  settled 
in  the  parish  where  it  was  bom. 

Appeal  by  the  defendants  from  the  jud^^ent  of 
Watkin  Williams  and  Smith,  JJ.  (reported  49 
L.  T.  Bep.  N.  S.  59),  discharging  a  rule  calling 
upon  the  prosecutors  to  show  cause  why  an  order 
of  Bessions  confirming  an  order  for  the  removal 
of  two  pauper  children  from  the  Wycombe  Union 
to  the  parish  of  St.  Marylebone  should  not  be 
qnashed. 

The  paupers  were  illegitimate  children,  and 
▼ere  bom  xn  the  parish  of  St.  Marylebone  in  the 
years  1877  and  1879  respectively. 

Their  mother  was  bom  in  1857  at  Hoxton,  in 
the  parish  of  Shoreditch,  and  had  never  done 
anything  to  acquire  any  other  settlement  for 
herself. 

Her  father,  after  her  birth,  and  while  she  was 
onder  the  age  of  sixteen,  acquired  a  settlement 
by  occnpation  and  payment  of  rates  in  the  parish 
of  Bermondsey. 

The  Divisional  Court  held  that,  xmder  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act  1876  (39  &  40  Vict.  c.  61),  s.  35,  the  settlement 
of  the  paupers  was  in  the  parish  of  St.  Maryle« 
boae. 

Poland  and  Vesey  Fitzgerald  for  the  appellants. 
H)n  the  true  construction  of  the  statute,  these 

(a)Beponedli|y'P,  Bw  HuTOHurs,  Esq.,  Barrister-at-Law. 


children  had  a  settlement  in  Shoreditch,  where 
their  mother  was  bom.  When  it  is  once  shown 
that  her  birth  settlement  was  there,  then  by  the 
words  of  the  second  clause  of  the  section  the 
children  take  and  retain  that  settlement,  for  by 
the  third  clause  there  can  be  no  inquiry  as  to  the 
derivative  settlement  which  the  mother  is  stated 
to  have  acquired.  Therefore,  for  the  purposes  of 
this  inquiry,  her  settlement  must  be  taken  to  have 
been  in  the  parish  of  Shoreditch,  and  the 
children  have  acquired  and  retain  a  settlement 
there.    The  decisions  bear  out  this  view : 

Beg.  on  the  prosecution  of  The  Quardians  of  the  Poor 
of  Madelm  Union  v.  The  Quardians  of  the  Poor  of 
Bridgnorth  Union,  48  L.  T.  Bep.  N.  S.  600 ;  11 
Q.  B.  mv.  314 ; 

Quardians  of  the  Woodstotk  Poor  Law  Union  t. 
Churchwardens  of  the  Parish  of  8t,  Pancras,  88 
L.  T.  Bep.  N.  8.  256;  4  Q.  B.  Div.  1; 

The  Quardians  of  the  Poor  of  the  Hereford  Union  v. 
The  Guardians  of  the  Poor  of  the  Warwick  Union, 
40  L.  T.  Bep.  N.  8.  588 ;  48  L.  J.  Ill,  M.  C. 

Bompas,  Q.C.  and  Lumley,  for  the  respondents, 
were  not  called  on. 

Bbett,  M.B. — ^The  section  on  which  this  case 
turns  (39  &  40  Yict.  c.  61,  s.  35),  to  my  mind,  is 
not  wholly  intelligible,  but  I  thick  I  can  under- 
stand enough  to  decide  this  point.  I  do  not  think 
it  necessary  to  determine  the  meaning  of  the 
second  part  of  the  section,  for  it  seems  to  me  that 
the  solution  of  the  question  raised  before  us 
depends  entirely  and  solely  on  the  third  part.  If 
the  section  were  not  in  existence  the  children 
would  have  the  settlement  of  their  mother,  which, 
in  the  present  case,  is  the  settlement  which  she 
derived  from  her  father;  that  is,  a  derivative 
settlement.  Then  does  the  third  part  of  the 
section  forbid  an  inquiry  into  what  that  settle- 
ment  was ;  and  if  so,  does  it  state  what  the  conse- 
quence is  to  be  P  It  is  clear  that  the  third  part  of 
toe  section  does  apply  to  illegitimate  children,  for 
it  begins  with  the  words  "if  any  child  in  this 
section  mentioned,"  and  the  previous  sentence  in 
terms  mentions  an  illegitimate  child.  Then  it 
goes  on  to  provide  that  if  the  child  has  not 
acquired  a  settlement  for  itself,  "  and  it  cannot  be 
shown  wh|bt  settlement  such  child  .... 
derived  from  the  parent  without  inquiring  into 
the  derivative  settlement  of  such  parent,  such  child 
.  .  .  .  shall  be  deemed  to  be  settled, in  the 
parish  in  which  he  or  she  was  born."  How  can 
one  tell  whether  the  mother  has  a  derivative 
settlement  or  not  until  one  knows  what  her  settle- 
ment is?  There  is  therefore  this  absurdity  in 
the  position ;  it  is  necessary  to  go  to  the  expense 
and  trouble  of  finding  out  what  the  derivative 
settlement  of  the  parent  is  in  order  to  find  out 
that  such  settlement  cannot  be  inquired  into.  I 
think,  however,  that  this  is  the  true  construction 
of  the  section.  It  follows  that  when  it  is  once 
shown  that  the  mother  has  a  derivative  settle- 
ment the  inquiry  as  to  her  settlement  must  be 
abandoned,  and  the  result  is  that  the  child  is 
deemed  to  be  settled  in  the  parish  in  which  it 
was  bom.  I  am  therefore  of  opinion  that  these 
children  are  settled  in  the  parish  of  St.  Maryle- 
bone, and  that  the  order  of  removal  was  right,  and 
the  judgment  of  the  Divisional  Court  must  h6 
affirmed. 

Bowen,  L.J. — ^I  am  of  the  same  opinion,  I 
think  I  can  understand  enough  of  the  section  to 
see  that  Mr.  Poland's  argument  cannot  prevail. 
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Beg.  v.  The  Guakdians  of  Headington  Uniok. 
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The  second  clause  of  the  section  provides  that  an 
illegitimate  child  shall  take  the  settlement  of  its 
mother,  but  Mr.  Poland  wants    to    give   these 
children  a  settlement  which  would  be  the  settle- 
ment of  the  mother  if  something  had  not  hap- 
pened which  has  happened ;  that  is,  he  tries  to 
show  that    the  chiloren    have   a  settlement    in 
Shoreditch,  where  the  mother's  settlement  would 
have  been  if  she  had  not  acquired  a  derivative 
settlement    in    Bermondsey.      There   are   three 
clauses  in  the  section.    The  first  destroys  deriva- 
tive settlements  with  certain  exceptions.     The 
second  deals  with  illegitimate  children.    It  is  not 
necessary  to  decide  as  to  the  true  construction  of 
that  clause,  for  it  is  clear  that  if   the  section 
stopped  short  there  it  would  be  necessary  to  find 
the  settlement  of  the  mother.    The  third  clause 
provides  that  if  a  child  has  not  acquired  a  settle- 
ment for  itself,  "and  it  cannot  be  shown  what 
settlement  such  child    .    .     .    derived  from  the 
parent  witnout  inquirjr  into  the  derivative  settle- 
ment of  such  parent,'  the  child  is  settled  in  the 
parish  where  it  was  bom ;  in  other  words,  if  the 
child  has  not    acquired  a   settlement,  and  the 
mother's    settlement   cannot  be  shown  without 
inquiring  as  to  her  derivative  settlement,  then  the 
child's  settlement  is  where  it  was  bom.    I  agree 
with  the  Master  of  the  Bolls  as  to  the  difficulty 
in  having  to  incur  the  trouble  and  expense  of 
inquiry  as  to  the  parent's  settlement,  but  I  also 
agree  that  this  is  the  true  construction  of  the 
section. 

Fey,  L.J. — I  am  of  the  same  opinion.  I  am 
unable  to  put  any  other  construction  on  the 
section.  The  first  clause  abolishes  derivative 
settlements,  except  in  certain  cases.  Here  the 
mother  came  witnin  one  of  these  exceptions,  for 
she  had  a  derivative  settlement  from  her  father. 
It  is  clear  from  the  words  of  the  second  clause 
that  the  moment  an  inquiry  arises  as  to  the 
settlement  of  an  illegitimate  child,  it  becomes 
necessary  to  inouire  as  to  the  settlement  of  that 
child's  mother,  both  original  and  derivative.  The 
third  clause  appears  to  me  clearly  to  apply  to 
illegitimate  children.  Therefore,  reading  the 
second  and  third  clauses  of  the  section  together, 
my  opinion  is  that  an  illegitimate  child  acquires 
and  retains  the  settlement  of  its  mother  if  that 
settlement  is  not  derivative,  but,  if  the  mother's 
settlement  is  derivative,  then  the  child  gets  a 
settlement  in  the  place  of  its  birth. 

Judgment  affirmed. 

Solicitors  for  appellants,  Clarkaon,  QreenweU, 
and  Wyles. 

Solicitors  for  respondents,  LoveU,  Son,  and  PU- 
field,  for  T,  J,  Eeynolda,  High  Wycombe. 


Friday,  Mwy  9, 1884. 
(Before  Brett,  M.B.,  Bowen  and  Trt,  L.JJ.) 
Beg.  on  the  prosecution  of  The   Guardians  op 
St.    Olave's    Union    v.   The    Guardians    op 
Headington  Union,  (a) 

appeal  prom  the  queen's  bench  division. 

Poor  law  —  Settlement  —  Divided  Parishes  and 
Poor  Law  Amendment  Act  1876  (39  &-  40  Vict, 
c.  61),  s.  35. 

ByS9  ^¥)  Vict,  c.  61,  a,  35:  "No  person  shall  he 

(a)  Roportea  by  P.  B.  Hutouinr,  Esq.,  BarrlBter-nt-Law. 


deem^  to  have  derived  a  settlement  from  any 
other  person,  whether  hy  parentage,  estate,  or  other- 
wise, except  in  the  case  of  a  wife  from  her 
husband,  and  in  the  case  of  a  child  under  the  ag$ 
of  sixteen,  which  child  shall  take  the  settlemeiU  of 
its  father  or  of  its  widowed  m/other  as  the  ease 
m^y  he,  ivp  to  that  a^ge,  and  shall  retain  the 
settlement  so  taken  urUil  it  shall  acquire  an^ 
other.  .  .  .  If  any  child  in  this  section  men' 
tioned  shall  not  have  acquired  a  settlement  for 
itseU,  .  .  .  and  it  cannot  he  shown  what 
aettiement  s^ich  child  .  .  .  derived  from 
the  parent  withoid  inquiring  into  the  derivaiite 
settlement  of  8u>ch  parent,  such  child  .  .  . 
shall  he  deemed  to  he  settled  in  the  parish  in 
which  he  or  she  was  hoim." 
An  appeal  was  hrou^ght  from  an  order  for  the  re* 
moval  of  pauper  children;  the  chUdren  were 
legitimate,  and  it  was  not  stated  where  they  were 
horn ;  neither  their  father  nor  their  mother  had 
done  anything  to  acquire  a  settlement ;  their  father 
was  dead,  and  their  mother  had  deserted  them; 
their  father  wae  horn  in  the  appellants  unum, 
and  while  he  was  wnder  sixteen  years  of  age  his 
father  had  acquired  a  settlement  in  the  same 
union  hy  renti/ng  a  tenement. 

Held,  that  61/  39  ^  40  Vict.  c.  61,  s.  35,  the  paupen 
must  he  deemed  to  he  settled  in  the  parish  in 
which  they  were  horn,  and  therefore  the  order  af 
removal  must  he  quashed. 

By  an  order  of  removal  dated  13th  Oct.  1881, 
the  place  of  the  last  legal  settlement  of  Alfred 
Collier  aged  seven  years,  Victor  Collier  fouryeara, 
Daisy  Collier  aged  three  years,  and  Henry  Collier 
aged  six  years,  was  adjudged  to  be  in  the  parish 
01  Saint  Giles  in  jbhe  appellant  union,  and  the 
said  Alfred  Collier,  Victor  Collier,  Daisy  Collier, 
and  Henry  Collier  were  ordered  to  be  removed 
from  the  respondent  union  to  the  appellant  union. 
Upon  an  appeal  against  the  said  order  of  removal 
the  same  was  confirmed  at  the  quarter  sessions 
for  the  county  of  Surrey,  subject  to  the  follow- 
ing case : — 

1.  Alfred,  Victor,  Daisy,  and  Henry  Collier  are 
the  lawful  children  of  Richard  Randall  Collier 
(who  died  on  the  7th  Nov.  1879)  and  Mary 
Collier  his  widow,  who  is  still  living  at  some 
place  unknown. 

2.  All  of  the  said  children  were  bom  out  of  the 
appellant  union. 

3.  Neither  Richard  Randall  Collier  nor  Hary 
his  wife  acquired  a  settlement  in  his  or  her  own 
right. 

4.  On  behalf  of  the  respondents  it  was  proved 
or  admitted  that  Richard  Randall  Collier  vras  the 
lawful  son  of  John  Collier,  and  was  bom  on  the 
6th  Oct.  1884,  ;in  the  parish  of  St.  Gfles  in  the 
appellant  union. 

5.  That  being  the  respondents'  case,  the  appel- 
lants called  evidence  and  proved  that  John  Collier 
in  the  year  1850  became  tenant  of  a  house  in  the 
said  parish  of  St.  Giles,  at  the  yearly  rent  of  15L, 
and  lived  there  during  the  years  1850, 1851, 1852, 
and  853.  He  was  rated  in  respect  of  this  hoose 
and  paid  the  rent  and  rates  irom  1850  to  1853, 
thereby  acquiring  a  settlement  in  the  appellant 
union. 

6.  The  appellants  contended  that  the  children 
were  to  be  deemed  settled  in  the  parish  or  parishes 
in  which  they  were  bom,  and  not  in  the  appeUants 
union,  by  virtue  of  39  &  40  Vict.  c.  61,  s.  35. 
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7.  The  respondents  contended  that  the  case 
came  within  the  first  clanse  of  sect.  35,  and  not 
within  the  third  clanse,  and  relied  npon  the 
authority  of  The  Gua/rdians  of  HoUvnghoum 
Union  v.  West  Ham  Union  (6  Q.  B.  Div  680 ; 
44  L.  T.  Rep.  N,  S.  520)^  and  that  the  children 
being  under  sixteen  took  the  settlement  of  their 
widowed  mother  in  the  appellant  union. 

8.  The  Court  of  Quarter  Sessions  decided  that 
the  case  came  within  the  first  clause  of  sect.  35, 
and  that  the  children  took  the  settlement  of  their 
widowed  mother  in  the  appellant  union,  and  dis- 
missed the  appeal  with  costs  subject  to  the 
opinion  of  the  court  upon  a  case. 

The  question  for  the  opinion  of  the  court  was, 
whether,  under  the  circumstances  above  stated, 
the  settlement  of  the  said  four  children  of 
Bichard  Bandall  Collier  and  Mary  Collier  was 
or  was  not  in  the  parish  of  St.  Giles  in  the 
appellant  union. 

If  the  opinion  of  the  court  was  that  the  deci- 
sion of  the  Court  of  Quarter  Sessions  was  right, 
the  order  dismissing  the  appeal  with  costs  was  to 
stand.  If  the  court  should  be  of  opinion  that  the 
appeal  ought  to  have  been  allowed  and  the  order 
of  removal  quashed,  judgment  with  costs  to  the 
appellants  was  to  be  entered  accordingly  at  the 
quarter  sessions. 

The  Divisional  Court  (Lord  Coleridge,  C.J.  and 
Mathew,  J.)  declined  to  hear  the  case,  on  the 
ground  that,  in  the  event  stated  in  the  last  para- 
graph, the  judgment  was  to  be  entered  at  quarter 
sessions.  The  judgment  of  the  Court  of  Quarter 
Sessions  therefore  stood  affirmed. 

The  Guardians  of  Headington  Union  appealed. 

It  was  BURgested  by  the  Court  of  Appeal,  and 
assented  to  by  counsel  on  both  sides,  that  the  case 
should  be  treated  as  if  the  last  paragraph  were 
struck  out. 

The  case  was  therefore  argued  on  the  merits. 

Bosanquet,  Q.C.  (ShorU  with  him)  for  the  appel- 
lants.— ^The  order  of  removal  was  wrong.  The 
case  shows  that  the  settlement  of  Eichard  Kandall 
Collier,  the  father  of  the  pauper  children,  in  the 
appellant  union, was  derivea  by  nim  from  his  father ; 
that  is,  it  cannot  be  shown  what  the  settlement  of 
the  paupers,  derived  from  their  father,  was,  with- 
out mquiring  into  the  derivative  settlement  of 
the  father ;  therefore,  by  the  express  words  of  the 
last  clause  of  39  &  40  Vict.  c.  61,  s.  35,  the 
paupers  are  to  be  deemed  to  be  settled  in  the 
parish  in  which  they  were  bom : 

fiM.  T.  The  QuardioM  of  nridgnoHh,  48  L.  T.  Bep. 
It.  8. 600;  11  Q.  B.  Div.  814. 

The  order  cannot  be  supported,  on  the  ground 
that  the  children  take  tne  settlement  of  their 
widowed  mother,  for  it  is  not  shown  that  she  is 
settled  in  the  appellant  union.  [He  was  stopped 
by  the  Court.] 

PhUbriehf  Q.C.  and  Mead  for  the  respondents. — 
The  father  of  the  paupers  was  settled  in  the 
appellant  union,  and  nis  settlement  must  be  taken 
to  have  been  original,  not  derivative.  He  ac- 
quired a  settlement  by  birth,  and  the  fact  that  his 
father  subsequently  acquired  a  settlement  in  the 
same  union  is  inmiaterial.  He  retained  the  status 
which  he  acquired  at  his  birth.  [Bowen,  L.  J. — 
Surelj  evidence  of  a  man's  birthplace  is  only 
frma  facie  evidence  of  his  settlement ;  Beg,  v. 
The  InhabUania  of  AU  Saints,  Derby,  14  Q.B.  at 
Mao.  Cas.— Vol.  XIII, 


X)ages  216,  217,  per   Coleridge,   J.]     They  also 
referred  to 

The  Quardxane  of  Liverpool  v.  The  Overeeem  of 
Porteea,  50  L.  T.  Bep.  K  S.  2d6 ;  12  Q.B.  Biv.  808. 

B&ETT,  M.B.— The  question  to  be  decided  in 
this  case  is,  as  to  the  validitv  of  an  order  for  the 
removal  of  four  pauper  children.    They  are  legi- 
timate  children;   their  father  is  dead,  and  nis 
widow,  their  mother,  has  deserted   them.     The 
order  is  for  the  removal  of  the  children  to  the 
place  of  the  settlement  of  the  father.    The  Divi- 
sional Court  decided  the  case  on  a  preliminary 
objection,  and  therefore  there  is  no  appeal  from 
any  decision  on  the  merits.    By  consent  in  this 
court  the  special  case  is  to  be  treated  as  if  the 
paragraph  which  was  objected  to  were  struck  out, 
and  therefore  the  point  which  we  now  have  to 
decide   is,    whether  the   order   to   remove   the 
children  to  the  plaoe  of  the  settlement  of  their 
father  is  right.    The  settlement  of  the  mother  is 
not  known ;  if  she  had  not  acquired  a  settlement, 
and  the  question  werb  as  to  her  removal,  no  doubt . 
the  proper  order  would  be  for  her  removal  to  the 
place  of  the  settlement  of  her  husband;  but  the 
Question  now  before  us  is  not  as  to  the  removal  of 
tne  mother ;  it  is  as  to  the  removid  of  the  children 
without  the  mother.     I  still  think  that  sect.  35 
of  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (39  &  40  Yict.  c.  61)  is  not  clear. 
That  section  does  away  with  derivative  settle- 
ments, with  certain  exceptions.    As  to  the  case  of 
husband  and  wife,  it  is  obvious  that  the  wife  may 
derive  a  settlement  from  her  husband,  and  in  the 
case  of  a  child  under  the  age  of    sixteen  the 
section  not  only  provides  that  it  may  take  a  deri- 
vative settlement,  but  shows  how  it  is  to  derive 
such  settlement.     One  reading  of  the  words  in 
the  section  "  as  the  case  may  be  "  would  govern 
the  present  case.    If  those  words  mean  that  the 
question  is  to  depend  on  whether  the  father  is 
alive  or  dead,  then  this  case  is  governed  by  them, 
for,  the  father  being  dead,  the  children  would  take 
the  settlement  of  their  mother ;  but  if  that  were 
the  reading,  and  the  settlement  came  from  the 
mother,  it  would  be  derivative,  and  we  could  not 
inquire  as  to  her  husband's  settlement  or  as  to 
hers,  and  therefore  the  children  would  take  the 
settlement  of  their  birth.    But  is  it  necessary  to 
determine  whether  this  is  the  correct  interpreta- 
tion, or  not  P  If  this  is  the  true  interpretation, 
and  the  children  were  between  the  ages  of  seven 
and  sixteen,  then  the  mother  would  take  a  settle- 
ment from  her  husband,  and  the  children  would 
have  no    settlement  except  a  derivative  settle- 
ment from  their  mother,  and  therefore  each  child 
would  have  to  go  to  its  own  place  of  birth.    This 
seems  to  be  harsh  legislation,  but  possibly  it  may 
be  the  right  construction.     The  words  used  l^ 
Lord  Coleridge,  C.J.,  in  the  case  of  TheQua/rdtana 
of  Liverpool  v.  The  Overseers  ofPorteea  (12  Q.  B. 
Div.  303),  tend  to  show  that  this  was  not  hia 
view,  but  rather  that  he  thought   that  if  the 
widow   had  acquired  no  settlement  it  would  be 
necessary  to  inquire  as  to  the  settlement  of  the 
father,  and  so  tne  mother  and  children  would 
go    together    to    that   place  of  settlement,  but 
if  the  mother's  settlement  were  ascertained  the 
children  would  go  there  too.    As  to  the  third 
part  of  the  section,  it  obviously  means  that  up 
to  a  certain  point  it  may  be  necessary  to  inquire 
as  to  whether  the  parent's  settlement  is  deriva- 
tive or  not,  as  we  pointed  out  last  week  in  the 
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case  of  Beg,  v.  The  Guardians  of  8t.  Mai-yle- 
hone  (ante,  p.  442).  But  when  one  finds  that 
the  settlement  is  derivative,  one  is  stopped 
from  inqtdring  what  it  is,  and  cannot  find 
out,  and  in  that  case  the  children  must  be 
sent  to  their  place  of  birth.  Now  as  to  the  pre- 
sent case.  We  may  inquire  what  the  settlement 
of  the  father  was,  and  we  find  that  he  was  bom  in 
a  particular  parish,  and  his  father  had  acquired  a 
settlement  in  that  same  parish  while  he  nimself 
was  under  the  age  of  sixteen.  Bichard  Randall 
Collier,  the  father  of  the  paupers,  had  acquired 
no  settlement  for  himself,  so  it  follows  that  he 
took  his  father's  settlement,  that  is,  he  had  a 
derivative  settlement ;  then  by  the  words  of  the 
section  we  are  stopped  from  inquiring  further  as 
to  that  settlement,  and  therefore  the  children  will 
have  to  go  to  the  place  of  their  birth.  It  is  not 
proved  where  this  is,  and  we  do  not  know,  but  it 
is  shown  not  to  be  in  the  appellant  union.  Mr. 
Mead  put  forward  an  ineenious  argument  about 
settlement  being  a  status,  but  if  that  is  so,  then,  if 
at  the  moment  of  the  child's  birth  its  father  has 
an  acauired  settlement,  at  the  very  same  moment 
the  cnild's  status  is  taken  away,  and  it  takes  the 
settlement  of  its  father.  The  true  view  is,  that 
evidence  as  to  where  a  child  is  bom  is  prirndfacie 
evidence  of  his  settlement,  because  most  probably 
he  is  bom  where  his  father  and  mother  live  and 
are  settled.  Therefore,  without  giving  any  further 
opinion  as  to  the  first  part  of  the  section,  I  think 
the  order  is  wrong.  If  we  differ  from  Lord 
Coleridge's  view  the  point  is  clear,  and  if  we 
agree  with  it,  for  the  reasons  I  have  stated,  the 
respondents'  case  fails.  I  am  of  opinion  that  the 
order  of  removal  ought  to  be  quashed,  and  this 
appeal  allowed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  39  &  40 
Vict.  c.  61,  s.  36,  does  away  with  derivative  settle- 
ments as  a  general  rule,  but  one  excepted  case  is 
that  of  a  child  under  sixteen  years  of  age,  who 
mav  derive  a  settlement  from  its  father  or 
widowed  mother;  therefore  these  children  are 
primd  facie  within  the  exception.  The  father  is 
dead,  and  the  settlement  of  the  widowed  mother 
is  unknown,  so  it  is  argued  that  the  children  are 
relegated  to  the  settlement  of  their  father.  It  is 
not  necessary  to  construe  the  section  so  as  to  show 
the  exact  meaning  of  every  expression  in  it,  but 
assuming  that  the  children  would  otherwise  take 
the  settlement  of  their  father,  still  the  case  comes 
within  the  third  clause  of  the  section,  because 
the  father's  settlement  was  derivative.  Therefore, 
as  the  inquiry  shows  that  the  father  had  a  deriva- 
tive settlement,  it  becomes  evident  that  the 
children  do  not  follow  it. 

•Fey,  L.J, — I  am  of  the  same  opinion.  39  &  40 
Yict.  c.  61,  s.  35,  abolishes  derivative  settlements 
generally;  one  exception  is  in  the  case  of  a 
child  under  the  age  of  sixteen,  which  is  to  take 
the  settlement  ot  its  father  or  of  its  widowed 
mother  as  the  case  may  be.  There  are  two  in- 
terpretations which  may  be  placed  upon  the 
expression  "as  the  case  may  be."  In  tne  first 
place,  it  is  said  to  mean  that  the  child  is  to  take 
the  settlement  of  the  father  if  the  father  is 
living,  and  is  to  take  the  settlement  of  the  mother 
if  the  father  is  dead.  The  second  interpretation  is, 
that  the  words  only  refer  to  the  possible  contin- 
gency of  the  widow  getting  a  new  settlement 
after  her  husband's  death.     Suppose  the  first 


interpretation  to  be  correct ;  lorimo,  fa^ie  these 
children  would  take  their  motner's  settlement; 
but  it  could  not  be  shown  what  this  settlement 
was  without  inquiring  into  the  derivative  settle- 
ment of  the  mother,  and  therefore,  if  this  view  is 
adopted,  the  children  are  settled  in  their  place  of 
birtn.  If  the  second  interpretation  is  correct  we 
are  driven  to  inquire  as  to  the  settlement  of  the 
father,  and  it  appears  that  his  settlement  was 
derivative.  Consider  the  effect  of  the  third 
clause  of  the  section;  we  cannot  inquire  into  a 
derivative  settlement,  but  we  must  inquire 
whether  the  settlement  is  original  or  derivative: 
if  it  proves  to  be  original  we  can  act  upon  it ;  if 
not  the  children  take  the  settlement  of  their 
birth.  Therefore,  either  alternative  leads  to  the 
same  conclusion,  that  the  paupers  in  the  present 
case  take  the  settlement  of  their  birth. 

Appeal  ckUowed. 

Solicitors  for  appellants,  Phtlpot  and  Son,  for 
Ward,  Oxford. 
Solicitors  for  respondents,  Saw  and  Son. 


Saturday,  May  17, 1884. 

(Before  Brett,  M.R.,  Bowen  and  Fry,  L.JJ.) 

Dinning  v.  South  Shields  Guardians,  (a) 

APPEAL  prom  the   QUEEN'S  BENCH  DIVISION. 

Poor  law — Wife  chargeable  —  MainienaTice  hy 
husband  —  Payment  tmoards  cost  of  reU^— 
Amount  to  he  ordered— 31  ^  32  Vict,  c.  122,  «.33. 

By  the  Poor  Law  Amendment  Act  1868  (31  ^  32 
Vict.  c.  122),  8.  33,  when  a  married  woman  re- 
quires relief  without  her  hushand,  guardians  or 
ov&rseers  may  apply  to  justices,  who  m>ay  summon 
such  husha/nd  to  appear  before  them  to  show 
cause  why  an  order  mould  not  be  m^xde  upon  ^tm 
to  maintain  his  wife,  and  Tndke  an  order  upon 
him  to  pay  such  swm  weekly  or  otherwise  towards 
the  cost  of  the  relief  of  the  wife  an  after  conside- 
ration of  all  the  circumstances  of  the  case  shaR 
appea/r  to  them  to  he  proper,  and  shaU  ddermine 
in  such  order  how  and  to  whom  the  payments 
shall  from  thne  to  time  be  made. 
The  gua/rdians  proved  upon  an  application  under 
this  section  that  they  had  grcmted  relief  to  the 
wife  to  the  amount  of  3«.  a  week,  and  that  the 
husband  was  able  to  mairUain  her  o^  158.  a  we-ek, 
and  the  magistrates  made  an  order  for  payment 
by  the  husband  of  16s.  a  week. 
Held,  that  the  amount  which  the  husband  might  he 
ordered  to  pay  was  not  limited  to  the  amowd  of 
the  relief  actiially  granted,  and  therefore  the 
order  of  the  magistraies  w<m  valid. 
Judgment  of  Stephen  and  Mathew,  J  J.  {from  which 

Lord  Coleridge,  O.J.  dissented)  reversed. 
Appbal  by  the  guardians  of  the  South  Shields 
Poor  Law  Union  from  the  judgment  of  the 
majority  of  the  Divisional  Court,  reported  49 
L.  T.  Eep.  K.  S.  679,  where  the  special  case  is  set 
out. 

The  wife  of  the  respondent  (appellant  in  the 
court  below)  having  become  chargeable  to  the 
South  Shields  Poor  Law  Union,  the  respondent 
was  summoned  under  31  &  32  Yict.  c.  122,  s.  33, 
to  show  cause  why  an  order  should  not  be  made 
upon  him  to  maintain  his  wife.  It  was  proved 
that  the  wife  had  received  relief  to  the  amount  of 

(a)  Reported  by  P.  B.  HuTOHors,  Eaq.,  Banister-eA-Law. 
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ds,  a  week,  and  that  the  respondent  was  possessed 
of  considerable  property. 

The  magistrates  made  an  order  that  the 
respondent  shoxdd  pay  to  the  relieving  officer  of 
the  onion  a  sum  of  lbs,  a  week  towar£i  the  relief 
and  maintenance  of  his  wife. 

The  special  case  raised  the  question  whether 
this  order  was  valid  or  not. 

Stephen  and  Mathew,  JJ.  were  of  opinion  that 
the  magistrates  had  no  power  to  order  payment 
beyond  the  actnal  relief  granted,  and  tnerefore 
held  that  the  order  was  invalid,  Lord  Coleridge, 
C.J.  being  of  the  contrary  opinion. 

Leave  to  appeal  was  given. 

A.  Wills,  Q.C.  (Cock  with  him)  for  the  guar- 
dians in  support  of  the  appeal. — The  judgment  of 
the  majority  of  the  Divisional  Court  proceeded  on 
a  mistake,  in  considering  that  the  amount  of 
relief  previously  allowed  by  the  guardians  was 
material.  The  provision  erapowermg  the  magis- 
trates to  make  an  order  is  prospective,  and  the 
amount  which  they  can  order  to  be  paid  is  in  no 
way  dependent  on  the  amount  of  the  relief  pre- 
viously granted.  They  could  make  an  order  if  no 
relief  had  been  grant^  before.  The  clause  em- 
powering the  magistrates  to  direct  to  whom  pay- 
ment is  to  be  made  is  material. 

Charlee  Q.C.  and  A,  M,  B,  Bremner  for  the 
respondent. — ^It-is  a  condition  precedent  to  the 
power  to  make  an  order  that  the  guardians 
should  have  declared  what  amount  ought 
to  be  paid  for  relief;  here  they  have  declared 
that  amount  to  be  3«.  a  week.  The  order 
is  expressly  limited  to  payment  "towards  the 
cost  of  the  relief  of  the  wife ;  "  that  means  the 
cost  to  the  guardians,  which  is  Ss.  a  week.  The 
Act  is  only  intended  to  enable  the  guardians  to 
get  back  the  cost  of  relief  by  way  of  indemnity. 

Bbstt,  M.R. — I  am  of  opinion  that,  under  this 
Act   of    Parliament,    the   magistrates    are    not 
entitled  to  grant  an  allowance  in  the  shape  of 
alimony,  or  anything  in  the  nature  of  alimony. 
Their  duty  is  to  consider  what  is  the  proper 
amount  of  relief  for  the  wife,  considered  as  a 
pauper.     They  are  to  consider  all  the  circum- 
stances of  the  case,  and  may  make  an  order  on 
the  husband  to  pay  the  whole  of  what  would  be 
the  proper  amount  of  relief  for  the  wife,  con- 
sidered as  a  pauper,  or  a  part  of  such  amount. 
If  it  were  clear  that  the  magistrates  made  the 
order  as  an  order  for  alimony,  I  think  they  would 
be  exceeding  their  jurisdiction,  and  there  would 
be  some  remedy.    But  that  is  not  the  point  here ; 
the  case  does  not  raise  any  such  point.    The  sum 
ordered  to  be  paid  is  not  such  as  to  show  that  it 
is  treated  as  alimony,  and  the  objection  is  not 
taken.    It  is  said  that  either  the  magistrates 
had   no  authority  to  make  the   order  because 
the  guardians    had    not   previously    fixed    the 
Bnin  to   be  allowed,    or   that   as   to  the   past 
weeks   the  guardians  had    only   allowed    tnree 
shillings,  ana  therefore  the  order  should  be  con- 
fined to  that  amount.    But  the  order  is  asked  for 
''nth  regard  to  future  relief,  and  it  is  impossible 
to  say  that  the  magistrates  are  bound  by  the 
amount  of  the  relief  which  has  been  given  in  the 
psst.    The  question  is  whether  it  is  a  condition 
pKcedent  to  the  jurisdiction  of  the  magistrates  to 
make  an  order  that  the  guardians  should  have 
fixed  the  amount  of  relief.  There  are  no  express 
words  which  say  so,  and  therefore  the  only  way  in 


which  we  can  say  it  is  a  condition  precedent  is  if 
it  is  so  by  necessary  implication ;  I  cannot  saj 
that  it  is.  Consider  the  substance  of  what  is 
done :  the  husband,  who  can  pay  for  the  mainte- 
nance of  his  wife,  does  not,  and  the  burden  is 
thrown  on  the  union;  the  union  say  that  the 
husband  ought  to  pay  instead  of  them,  and  that 
he  should  pay  what  otherwise  they  ought  to  pay. 
I  am  therefore  of  opinion  that  the  fixing  of  the 
amount  by  the  guaroians  was  not  a  condition  pre- 
cedent, and  that  the  magistrates  were  entitlea  to 
m^e  the  order  which  tney  have  made,  and  this 
appeal  ought  to  be  allowed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  I 
agree  that  it  is  not  a  condition  precedent  to  the 
jurisdiction  of  the  magistrates  to  make  an  order 
that  the  sum  to  be  allowed  shall  have  been  fixed 
by  the  guardians.  Mr.  Charles  tries  to  extract 
this  meaning  from  the  terms  of  the  legislation  on 
the  subject,  and  especially  from  the  words 
"  towardjs  the  cost  of  the  relief  of  the  wife ;  **  he 
construes  these  words  as  if  they  were  equivalent 
to  "in  subvention  of  the  cost  of  the  relief." 
Tlie  section  deals  with  the  power  of  making  the 
husband  pay  for  the  maintenance  of  his  wife 
instead  of  supporting  her  by  means  of  parochial 
relief.  I  think  the  words  "  towards  the  cost  of 
the  relief  of  the  wife"  mean  towards  what  it 
would  cost  to  relieve  the  wife,  within  proper 
limits,  not  by  awarding  alimony,  but  on  the 
assumption  that  she  is  a  pauper. 

FkY,  J. —  I  am  of  the  same  opinion.  The 
husband  may  be  summoned  to  show  cause  why 
an  order  should  not  be  made  upon  him  to  main- 
tain his  wife,  and  the  order  may  be  to  pay  to  such 
persons  as  the  magistrates  may  direct.  Hence  it 
IS  evident  that  the  Legislature  had  not  in  view  a 
payment  in  aid  of  a  sum  sJready  fixed,  and  it  is  not 
a  condition  precedent  that  the  guardians  should 
have  fixed  the  amount.  judgmmt  reverted. 

Solicitors  for  the  guardians,  lUffe,  B/usseU,  lUffe, 
and  CarcUde,  for  Maba^ne  and  Graham,  South 
Shields. 

Solicitor  for  the  respondent,  J.  8»  Col&nan,  for 
J.  J,  Bentham,  Sunderland. 
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(Before  Dat  and  Smith,  J  J.) 

Keg.  v.  Thokpsov.  (a) 

Bastardy — Service  of  summone^-^uriadiction  of 
justices — The  Bastardy  Laws  Amendment  Act 
1872  (36  ^  36  Vict,  c.  65),  m.  3  and  4— The  Sum- 
mary Jurisdiction  (Process)  Act  1881  (44  ^  45 
Vict.  c.  24),  ss.  1,  4, 6. 

The  4>th  and  ^h  sections  of  the  Summary  Jurisdic- 
tion (Process)  Act  1881  (44  |-  46  Vict.  c.  24)  yive 
no  jurisdiction  to  serve  a  hasta/rdy  summons 
issvsd  by  justices  in  England  on  the  a/pj^Ucaiion 
of  the  mother  of  a  bastard  child  residing  in 
England  on  a  ptUative  father  residmg  in  acot- 
land. 

This  was  a  rule  nisi  calling  upon  the  justices  of 
(a)  Reported  by  Josira  Smith,  Esq.,  BMTlitw>«l*lAi^- 


8£4 


MAGISTRATES'  OASES. 


Q.B.  Div.] 


Eeg.  v.  Thompson. 


[Q.B.  Div. 


the  borough  of  Sunderland  to  show  cause  why  a 
mandamua  should  not  issue  to  compel  them  to 
hear  and  determine  the  application  of  a  woman 
resident  in  Sxmderland,  who,  having  been  delivered 
of  a  bastard  child,  had  applied  for  and  obtained 
from  a  justice  of  the  said  borough  a  summons 
calling  upon  one  Duncan,  whom  the  woman 
alleged  to  be  the  father  of  the  child,  to  appear  at 
a  petty  sessions  to  be  holden  for  the  said  borough. 

The  summons  was  served  upon  the  putative 
father  in  Scotland,  where  he  resided,  and  upon 
the  return  of  the  summons  it  was  objected  on  his 
behalf  that  he,  being  a  domiciled  Scotchman,  was 
not  within  the  jurisaiction  of  the  court,  within  the 
meaning  of  the  6th  section  of  the  Summary  Juris- 
diction (Process)  Act  1881  (44  &  45  Vict.  c.  24), 
nor  in  any  way  amenable  to  the  bastardy  law  of 
Emgland. 

The  justices  allowed  the  objection,  and  dis- 
missed the  application  on  the  ^ound  that  they 
had  no  jurismction  to  entertain  it.  The  applicant 
thereupon  obtained  a  rule  nisi  calling  upon  the 
justices  to  hear  and  determine  her  application, 
and  this  was  the  rule  which  now  came  on  for 
argument. 

There  was  no  evidence  to  show  where  the  child 
was  begotten  or  bom. 

The  following  statutes  or  parts  thereof  became 
material  in.  the  course  of  the  argument : — 

The  Bastardy  Laws  Amendment  Act  1872  (35  & 
36  Vict.  c.  65.) : 

8.  Any  siiigle  woman  who  may  be  with  ohUd  or  who 
may  be  delivered  of  a  bastard  child  after  the  paasine  of 
this  Act  may  either  before  the  birth  or  at  anv  time  witnin 
twelve  months  from  the  birth  of  snch  child,  or  at  any 
time  thereafter  upon  i>roof  that  the  man  alleged  to  be 
the  father  of  such  cmld  has  within  the  twelve  months 
next  after  the  birth  of  such  child  paid  money  for  its 
maintenanoe,  or  at  any  time  within  the  twelye  months 
next  after  the  retnm  to  England  of  the  man  alleged  to  be 
the  father  of  aach  child,  npon  proof  that  he  ceased  to 
reside  in  England  within  the  twelve  months  next  after 
the  birth  of  such  child,  make  application  to  any  one 
justice  of  the  peace  acting  for  the  petty  sessional  division 
of  the  conntjj^  or  for  the  city,  borongh,  or  place  in  which 
she  may  resiae,  for  a  summons  to  be  served  on  the  man 
alleged  by  her  to  be  the  father  of  the  child,  and  if  sndi 
appUoation  be  made  before  the  birth  of  the  child,  the 
woman  shall  make  a  deposition  npon  oath  stating  who 
is  the  father  of  snch  child,  and  snch  justice  of  the  peace 
shall  thereupon  issue  his  summons  to  the  person  ail^^ 
to  be  the  father  of  such  child  to  appear  at  a  petty 
sessions  to  be  holden  after  the  expiration  of  six 
days  at  least  for  the  petty  sessional  division,  citv, 
borough,  or  other  plaoe  in  which  such  justioe  usually 
acts. 

4.  After  the  birth   of   such   bastard   child,  on   the 

Sipearance  of  the  person  so  summoned,  or  on  proof  that 
e  summons  was  duly  served  on  sudi  person,  or  left  at 
his  last  plaoe  of  abode,  six  days  at  least  before  the  petty 
session,  the  justices  in  such  pettv  session  shall  hear  the 
evidence  of  such  woman,  and  such  other  evidence  as  she 
may  produce,  and  shall  also  hear  any  evidence  tendered 
by  or  on  behalf  of  the  person  alleged  to  be  the  father,  and 
if  the  evidence  of  the  mother  be  corroborated  in  some 
material  particular  by  other  evidence  to  the  satisfaction 
of  the  said  justices,  tney  may  adjudge  the  man  to  be  the 
putative  father  of  such  Dastard  child. 

11.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

The  Summary  Jurisdiction  (Process)  Act  1881 
(44  &  45  Vict.  c.  24) : 

1.  This  Act  shall  be  deemed  to  be  included  in  the 
expressions  '*  Summary  Jurisdiction  Acts"  and  "  Sum- 
mary Jnzisdidliiott  (English)  Acts." 

4.  Subject  to  the  proTisions  of  this  Act  any  process 
issued  under  the  Summary  Jurisdiction  Acts  may,  it 
issued  by  a  court  of  summary  jnriscUction  in  England  and 
indorsed  by  a  court  of  summary  jurisdiction  in  Scotland, 


or  issned  by  a  court  of  summary  jurisdiction  in  Scotlaod 
and  indorsed  by  a  court  of  summary  inzisdiotioii  in 
England,  be  served  and  executed  within  the  jurisdiotion 
of  we  inaorsing  court  in  like  manner  as  it  may  be  senred 
and  executed  wiUiin  the  jurisdiction  of  the  issuing  court, 
and  that  by  an  officer  either  cf  the  issuing  or  of  the 
indorsing  court. 

6.  A  court  ^f  summary  jurisdiction  in  England  and  a 
sheriff  court  in  Scotland  shall  respectively  haye  joiii- 
diction  by  order  or  decree  to  adjudge  a  person  within  the 
jurisdiotion  of  the  court  to  pay  for  the  maintenanoe  and 
education  of  a  bastard  chQd  of  which  he  is  the  putatiTe 
father,  and  for  the  expenses  incidental  to  the  birtii  of 
such  child,  and  for  the  funeral  expenses  of  snoih  child, 
notwithstanding  that  such  person  ordinarily  resides,  or 
the  child  has  been  bom,  or  the  mother  of  it  oidiaaiily 
resides,  where  the  court  is  English  in  Scotland,  or  whan 
the  court  is  Scotch  in  England,  in  like  manner  as  the 
court  has  jurisdiction  in  any  other  case. 

Any  process  issued  in  England  or  Scotland  to  enforoe 
obed'enoe  to  such  order  or  decree  may  be  indorsed  sod 
executed  in  Scotland  and  England  respectively  in  manxisr 
provided  by  this  Act  with  reelect  to  prooesscn  a  court  of 
summary  jurisdiction. 

Any  bastardy  order  of  a  court  of  summary  jnzisdietioD 
in  England  may  be  registered  in  the  books  of  a  sheriff 
court  m  Scotland,  and  thereupon  a  warrant  of  arrestment 
may  be  issued  in  like  manner  as  if  such  order  were  a 
decree  of  the  said  sheriff  court. 

7.  This  Act  shall  be  in  addition  to,  and  not  in  dero|^- 
tion  of,  any  power  existing  under  any  other  Act  relatog 
to  the  execution  of  any  warrant  or  other  prooesi  in 
England  and  Scotland  respectively. 

8.  In  this  Act,  unless  the  context  otherwise  requires, 
the  expression  "process"  includes  any  simimoiis  or 
warrant  of  citation  to  appear  either  to  answer  any  in- 
formation or  complaint,  or  as  a  witness ;  also  any  wazraat 
of  commitment,  any  warrant  of  imprisonment,  any 
warrant  of  distress,  any  warrant  of  poinding  and  sale ; 
also  any  order  or  minute  of  a  court  of  summary  jniis- 
diotion,  or  copy  of  such  order  or  minute,  also  an  extract 
decree,  and  any  other  document  or  process,  other  than  a 
warrant  of  arrestment,  required  for  any  purpose  con- 
nected with  a  court  of  summary  jurisdiction  to  be 
served  and  executed. 

Poland,  for  the  putative  father,  showed  cause 
against  the  rule. — The  justices  were  right  ia  dis- 
missing this  application.  The  service  of  this 
summons  on  the  putative  father  in  Scotland, 
where  h«  is  residing,  does  not  give  the  justices 
jurifidiction  to  hear  this  application  in  bis  absence. 
In  Reg.  v.  lAghifoot  (6  E.  &  B.  822 ;  25  L.  J.  115, 
M.  C),  which  was  decided  in  1856,  a  summons  duly 
issued  by  a  justice  against  the  putative  father  of 
an  English  Dastard  child  was  served  on  the  puta- 
tive father  in  Scotland,  where  he  had  gone  to 
reside,  and  it  was  there  held  that  service  out  of 
England  and  Wales  was  not  due  service  under 
7  &  8  Yict.  c.  101,  ss.  2  and  3,  and  an  order  which 
had  been  made  by  justices  in  petty  sessions  in  the 
absence  of  the  putative  father,  was  quashed.  It 
will  be  admitted,  therefore,  that  up  to  1856  pmonfl 
residing  in  Scotland  were  not  within  the  jurisdic- 
tion of  the  English  courts  acting  tinder  the 
English  Bastardy  Acts.  Since  1856o^er  Bastardy 
Acts  have  been  passed,  but  the  case  of  i^.  t. 
Ligh^foot  remains  unaffected  by  them,  because 
thev  all  contain  an  express  provision  that  they 
shall  not  apply  to  Scotland:  see  the  Bastardy 
Laws  Amendment  Act  1872  (35  &  36  Vict.  c.  65), 
s.  11,  and  the  Bastardy  Laws  Amendment  Act 
1873  (36  &  37  Vict.  c.  9),  s.  10.  The  applicant 
relies  upon  the  6th  section  of  the  Summary  Juris- 
diction (Process)  Act  1881  (44  &  45  Vict.  c.  24), 
which  contains  a  provision  that  a  court  of  sum- 
mary jurisdiction  in  England  and  a  sheriff  court 
in  Scotland  shall  respectively  have  jurisdiction  by 
order  or  decree  to  adjudge' a  person  within  the 
jurisdiction  of  the  court  to  pay  for  the  maintc- 
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nance  and  education  of  a  bastard  child  of  which 
he  is  the  putative  father,  notwithstanding  that 
such  person  ordinarily  resides,  or   the    mother 
of   it   ordinarily   resides,    where    the    court    is 
English,    in    Scotland,  or,   where    the  oourt  is 
Scotch,  in  England,  in  like  manner  as  the  court 
has  jurisdiction    in   any  other   case.     But   the 
object    of    that   section  is   that     England    and 
Sa)tland  having  different  codes  the  jurisdiction 
may  be  that  of  the  place  where   the   father   is. 
It   expressly  says, "  A  person  within  the  juris- 
diction," and  does    not    apply  at   all   untd  the 
person  against  whom  it  is  proposed  to  enforce 
process  has  been  found  within  the  jurisdiction, 
when  it  0{)erates  to  prevent  him  from  plead- 
ing, if  he  is  found  in  England,    his  residence 
in  Scotland,  or  vice  versa,  as  a  bar  to  the  pro- 
ceedings, as  was  successfnlly  done  by  the  putative 
fathering,  y,  Blane  (13  Q.  B.  769;   18  L.  J. 
216,  M.  C).  In  Hampton  v.  Etkard  (43  L.  J.  133, 
M.C.)  the  appellant  was  summoned  before  justices 
and  adjudged  to  be  the  putative  father  of  a 
bastard  child,  and  ordered  to  provide  for  its  main- 
tenance   according    to   the    3rd    section  of  the 
Bastardy  Laws  Amendment  Act  1872   (35  &  36 
Vict.  c.  66;.    The  child  was  bom  in  Cornwall. 
The  appeUant  was  an  Irishman,  and  the  respon- 
dent an  Englishwoman,  and  the  connection  wnich 
resulted  in  the  birth  of  the  child  took  place  in 
Ireland,  and  it  was  held  that  the  justices  had 
inrisdiction,  and  the  order  was  good ;  but  it  is  to 
be  observed  that  in  that  case  the  summons  was 
duly  served  on  the  appellant,  and  Cockbum,  C.J. 
expressly  says,  "Here  the  material  fact  is  the 
Other's  presence  in  this  country."    That  was  the 
law  under  the  Act  of  1872,  and  the  6th  section  of 
the  Summary  Jurisdiction  (Process)    Act    1881 
makes  no  alteration  in  it.    First,  the  words,  "  A 
person  within  the  jurisdiction,"  expressly  show  that 
it  was  the  intention  of  the  Legislature  that  this 
should  continue  to  be  the  law.   Secondly,  the  Bas- 
tardyActs  have  always  been  separate  from  the  Sum- 
mar}r  Jurisdiction  Acts,  as  apx)earsfrom  the  express 
provisions  contained  in  them  that  they  shall  not 
i^ply  to   Scotland  or  Ireland,  and  it  could  not 
baye  been  the  intention  of  the  Legislature  to  radi- 
caUy  alter  the  whole  law  of  basta^y,and  make  the 
English  law  applicable  to   persons   residing    in 
Scotland  and  vice  versa  by  this  short   section. 
Thirdly,  if  that  were  the  intention  of  the  Legis- 
lature, it  would  have  been  sufficient  to  have  in- 
cluded "process  issued  under  the  Bastardy  Acts," 
in  the  4tn  section,  and  a  separate  section  dealing 
with  bastardy,  as  this  6tn  section  does,  would 
have  been  quite  unnecessary.    Lastly,  the  mother 
having  a  remedy  in  Scotland,  it  could  not  been 
the  intention  of  the  Leg^lature  to  give  her  the 
power  to  compel  the  putative  father  of  her  child 
to  come  from  Scotland  to  any  place  in  England 
where  she  may  choose  to  reside. 

Sofus  Hamuton  for  the  applicant. — ^This  sum- 
mons was  served  under  the  powers  given  by 
the  4th  section  of  the  Summary  Jurisdiction 
(Process)  Act  1881,  and,  having  been  "  duly 
served"  in  accordance  with  that  section,  the 
jttstioes  had,  according  to  the  decision  in  Beg.  v. 
iAghtfooi  i^ubi  siwp.),  jurisdiction  to  hear  the  case. 
[SiOTH,  J. — ^Must  not  a  bastardy  summons  be 
issued  imder  the  Bastardy  Acts,  and  under  them 
alone  ?]  No ;  the  7th  section  of  the  Act  provides 
that  the  Act  shall  be  in  addition  to,  ana  not  in 
derogation  of,  any  power  existing  under  any  other  I 


Act.  The  6th  section  confers  jurisdiction  on  a 
court  of  summary  jurisdiction  in  England  to 
adjudge  a  person  by  order  to  pay  for  the  main- 
tenance of  nis  bastaj*d  child,  nj  the  1st  section 
the  Act  is  to  be  deemed  to  be  included  in  the  ex- 
pression "  Summary  Jurisdiction  Acts."  Process, 
therefore,  issued  in  exercise  of  the  jurisdiction 
conferred  by  the  6th  section,  is  process  under  a 
Summary  Jurisdiction  Act,  and  comes  within  the 
meaning  of  the  4th  section.  By  the  8th  section 
"process"  includes  a  summons  to  appear  to 
answer  a  complaint.  This  summons,  being 
indorsed  and  served  in  Scotland,  was  "duly 
served,"  and  the  justices  thereupon  had  juris- 
diction. [Smith,  J. — ^Does  not  the  expression 
"  under  the  Summary  Jurisdiction  Acts  in  the 
4th  section  mean  under  the  Summary  Jurisdiction 
Acts  1848  to  1879 ;  and,  besides,  do  not  the  words 
"subject  to  the  provisions  of  this  Act"  in  the 
same  section  mean  subject  to  the  different  JPi^- 
visions  as  to  bastardy  in  the  6th  section  P  Day, 
J. — Is  your  reading  consistent  with  the  existence 
of  the  6th  section?  If  it  was  the  intention  of 
the  Legislature  that  the  4th  section  should  apply 
to  bastardy  process,  how  do  you  account  for  the 
insertion  of  a  section  specially  dealing  with 
bastardy  P]  The  6th  section  provides  specially 
for  bastardy  matters,  because  previous  Summary 
Jurisdiction  Acts  had  specially  excluded  bastardy 
from  their  operation  (11  &  12  Vict.  c.  48,  s.  36), 
and  therefore  a  special  section  was  considered 
desirable  to  bring  them  within  their  scope. 

Day,  J. — I  am  of  opiuion  that  this  rule  must  be 
discharged.    It  seems  to  me  perfectlv  clear  that 
summonses  in  bastardy  have  always  been  issued 
under  the  Bastardy  Acts,  and   not  under  the 
Summary  Jurisdiction  Acts,  the  two  sets  of  Acts 
having  been  carefnlly  kept    distinct.     A    con- 
tention, however,  has  now  been  raised  before  us 
— ^and  this,  I  think,  is  the  only  point  we  have  to 
decide  in  this  case — ^to  the  effect  that  un.der  the 
Summary  Jurisdiction  (Process)  Act  1881  (44  &  45 
Vict.  c.  24)  the  course  of  procedure  has  been 
altered,    that  Act    applying    to    bastardy   pro- 
ceedings. Now  this  Act  becomes  by  the  operation 
of  its  1st  section  one  of  the  Summary   Juris- 
diction Acts,  and  what  the  learned  counsel  has  to 
prove  is  that  it  gives  a  primary  jurisdiction  in 
tiastardy  to  courts  of  summary  jurisdiction  in 
England,  bringing  within  their  powers  persons 
residing  in  Scotland.    No  such  jurisdiction  was 
given  under  the  old  Summary  Jurisdiction  Acts, 
and  there  is  nothing,  in  mv  opinion,  in  this  Act  to 
give  this  jurisdiction.    The  sections  of  the  Act 
on  which  the  applicant  chiefly  relies  are  the  4th 
and  the  6th,  the  former  of  which  says  that  "  Sub- 
ject to  the  provisions  of  this  Act,  any  process 
issued  under  the   Summary  Jurisdiction   Acts 
may,  if  issued  bv  a  court  of  summary  jurisdiction 
in  England  and  indorsed  by  a  court  of  summary 
jurisdiction  in  Scotland,  or  issued  by  a  court  of 
summary  jurisdiction  in  Scotland  and  indorsed 
by  a  court  of  summaiy  jurisdiction  in  England, 
be  served  and  executed  within  the  jurisdiction  of 
the  indorsing  court  in  like  manner  as  it  may  be 
served  and  executed  within  the  jurisdiction  of 
the  issuing  court,  and  that  by  an  officer  either  of 
the  issuing  or  of  the  indorsing  court,"  while  the 
6th  section  enacts  that  "A  court  of  summary 
jurisdiction  in  England  and  a  sheriff's  court  in 
Scotland  shall  respectively  have  jurisdiction  by 
order  or  decree  to  adjuds^e  a  person  within  the 
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jurisdiotion  of  the  court  to  pay  for  the  mainte- 
nance and  education  of  a  bastard  child  of  which 
he  is  the  putative  father,  and  for  the  expenses 
incidental  to  the  birth  of  such  child,  and  for  the 
funeral  expenses  of  such  child,  notwithstanding 
that  such  person  ordinarily  resides,  or  the  child 
has  been  bom,  or  the  mother  of  it  ordinarily 
resides,  where  the  court  is  English  in  Scotland, 
or  where  the  court  is  Scotch  in  England,  in  like 
manner  as  the  court  has  jurisdiction  m  any  other 
case ;  "  and  further,  that  "  any  process  issued  in 
England  or  Scotland  to  enforce  obedience  to  such 
order  or  decree  may  be  indorsed  and  executed  in 
Scotland  and  England  respectively  in  manner 
provided  by  this  Act  with  respect  to  process  of 
a  court  of  summary  jurisdiction."   These  sections 
do  not,  in  my  opinion,  give  any  new  jurisdiction. 
The    4fch    section    simply    says    that,    whatever 
process  courts  of  summary  jurisdiction  in  Eng- 
land may  have  power  to  issue  under  the  Summary 
Jurisdiction  Acts  may  be  served  and  executed  in 
Scotland.      To  my  mind  it  is  quite  clear  that 
that    section    does    not  apply  to  bastardy  pro- 
ceedings.^^    Bv     the     8th     section     the     term 
"process"  includes  "any  summons   or  warrant 
of  citation  to  appear  either  to  answer  any  infor- 
mation or  complaint,  or  as  a  witness,"  and  also 
"any   order  or  minute  of  a  court   of  summary 
jurisdiction,"  so  that,  if  the  4th  section  applied 
to    bastardy     proceedings,  both    summonses  to 
appear  on  applications  for  bastardy  orders,  and  pro- 
cess issued  to  enforce  such  orders  might,  under  that 
section,  be  served  and  executed  in  Scotland,  and 
yet  we  find  afterwards  in  the  6th  section,  which 
deals  with  bastardy  matters,  an  express  provision 
that  "  process  issued  in  England  or  Scotland  to 
enforce  obedience  to  such  order  or  decree  may  be 
indorsed  and  executed  in  Scotland  and  England 
respectively."    If  the  4th  section  applied  to  pro- 
ceedings in  bastardy,    this  provision  would  be 
whoUv  unnecessary.    I  think  that  this  6th  section 
strictly  limits,  in  the  case  of  l»stardy  process,  the 
power  conferred  on  courts  of  summary  jurisdic- 
tion in   England,  by  the  4th  section,  of  getting 
their  process  served  and  executed  in  Scotland  to 
the  execution  of  process  issued   in  England  to 
enforce  obedience  to  orders  already  made  in  the 
ordinary    course  against    persons   within    their 
ordinary  bastardy  jurisdiction.    The  expression 
"  process  issued  in  England  and  Scotland  to  enforce 
obedience  to  such  order  or  decree,"  appears  to  me 
to*  be   purposely    limited  so  as  to   exclude    all 
process  prior   to   the   order  being   obtained.    I 
entertain,  therefore,  no  doubt  that  the  jurisdiction 
of  the  courts  of  summary  jurisdiction  as  to  sum- 
monses in  bastardy  is  just  where  it  was  before 
this  Act  was  passed,  and  I  think  that,  as  the 
Bastardy    Acts   are,    in    respect    of  process  at 
any    rate,    quite   separate    from   the   Summary 
Jurisdiction  Acts,    there  is   no   way  in  which 
bastardy  summonses  of  courts  of  summary  juris- 
diction in  England  can  be  served  in  Scotland,  any 
more  than  there  was  when  the  Court  of  Queen's 
Bench   decided    the    case   of  Beg.  v.  IngUfoot 
For  these  reasons  I  think  that  the  justices  were 
right  and  that  this  appeal  must  be  dismissed. 

Smith,  J. — The  point  for  our  consideration  is, 
whether  a  woman  residing  in  Sunderland  can 
compel  the  putative  father  of  her  bastard  child, 
who  is  residing  in  Scotland,  to  come  from  Scot- 
land to  Sunderland  to  answer  an  application 
made  by  her   against   him    to    the    justices   of 


Sunderland  for  a  bastardy  order.    On  the  facts 
before  us  it  is  not  stated  whether  the  child  was 
begotten  in  England  or  in  Scotland.    Now,  as 
long  ago  as  1856,  the  Court  of  Queen's  Bench,  in 
the  case  of  Eeq,  v.  lAghtfoot  (6  E.  &  B.  822 ;  25 
L.  J.  115,  M.  C),  decided  that  service  in  Scotland 
of  a  summons  duly  issued  by  a  justice  in  England 
against  the  putative  father  of  an  English  bastaitl 
child  was  not  due  service  under  7  &  8  Vict.  c.  101, 
ss.  2  and  3.    That  being  the  state  of  the  law  at 
that  time,  different  Bastardy  Acts  have  since  been 
parsed,  but  they  have  in  no  way  altered  the  law 
in  this  respect,  bastardy  summonses  being  issned 
at  the  present  time  under  the  3rd  section  of  the 
Bastardy  Laws  Amendment  Act  1872  (35  &  36 
Vict.  c.  65),  which  is  a  Bbstardy  Act,  and  not  a 
Summary  Jurisdiction  Act.    On  the  other  hand, 
several   Summary  Jurisdiction  Acts  have  beoi 
passed,  but  none  of  them  have  included  within 
their  operation  bastardy  summonses  or  the  obtain- 
ing of  oastardy  orders.    But  it  is  said  that  the 
Summary  Jurisdiction  (Process)  Act  1881  (45  &46 
Vict.  c.  M)  has  altered  the  law,  and  that  thereby 
a  summons  in  bastardy  can  now  issue  to  compel  a 
domiciled  Scotchman  to  come  to  a  court  of  sum- 
mary jurisdiction  in  this  country  and  have  the 
appUcation  on  which  it  is  issued  adjudicated  upon 
there.    The  learned  counsel  who  argued  the  case 
on  behalf  of  the  applicant  has  not  satisfied  me 
that  this  statute  has  conferred  the  jurisdiction  for 
which  he  contends ;  on  the  contrary,  1  am  satis- 
fied by  Mr.  Poland's  argument  that  it  has  not 
done  so.    What  it   does   is  to  enact  by  its  1st 
section  that  the  Act  shall  be  deemed  to  be  included 
in  the  expression  "  Summary  Jurisdiction  Acts." 
It  is  not  to  be  included  in  the  Bastardy  Acts,  and 
there  is  nothing  there  to  lead  us  to  suppose  that 
the  provisions  of  the  Act  generally  were  to  be 
applicable  to  bastardy.    Then  the  4th  section  says 
that,  "  Subject  to  the  provisions  of  this  Act,  any 
process  issued  under  the  Summary  Jurisdiction 
Acts  may,  if  issued  by  a  court  of  summary  juris- 
diction in  England  and  indorsed  by  a  court  of 
summary  jurisdiction  in  Scotland,  or  vice  verM, 
be  served  and  executed  within  the  jurisdiction 
of    the    indorsing    court    in    like    manner   as 
it    may    be    served   and    executed    within   the 
jurisdiction  of  the  issuing  court."   Where,  in  these 
words,  is  the  authority  to  issue  a  summons  in 
bastardy?     The  process  spoken  of   is  "process 
under  the  Summary  Jurisaiction  Acts,"  but  this 
summons  is  issued  under  the  3rd  section  of  the 
Bastardy  Laws  Amendment  Act  1872  (35  &  36 
Vict.  c.  65.)   Besides,  the  whole  section  is  "  subject 
to  the  provisions  of  this  Act."     What  are  tlie 
provisions  of  the  Act  as  to  bastardy  P     They  are 
contained  in  the  6th  section,  but  that  section  says 
nothing  about  serving  in  Scotland  summonses 
issued  in  Engluid.     It  simply  gives  a  court  of 
summary  jurisdiction  in  Enghmd  jurisdicfcion  in 
bastardy  matters  over  persons  who  are  abeady 
within  their  jurisdiction,  notwithstanding  certain 
things  which  might  prior  thereto  have  been  pleaded 
in  bar.    But,  what  is  more  important,  it  goes  on  to 
provide  expressly  that  process  issued  in  England 
or  Scotland  to  enforce  obedience  to  a  bastardy 
order  or  decree  may  be  indorsed  and  executed  in 
Scotland  and  England  respectively  in  manner 
provided  by  the  Act  with  respect  to  jprocees  of  a 
court  of  summary  jurisdiction.      It  is  manifest, 
there-fore,  that   no  jurisdiction  in  bastardy  is 
given  by  the  4th  section,  because,  if  it  were,  thii^ 
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provision  of  the  6th  section  would  be  wholly 
superfluous.  The  section,  by  expressly  dealing 
with  bastardy  matters,  shows  tDAt  it  was  not 
intended  that  the  4th  section  should  apply  to 
them ;  and,  besides  the  4th  section  is  entirefy  sub- 
ject to  the  provisions  of  the  6th  section,  which 
expressly  says  that  if  a  court  of  summary  jurisdic- 
tion can  find  a  man  within  its  jurisdiction  it  can 
make  an  order  aeainst  him,  but  not  till  then.  I 
am  of  opinion,  therefore,  that  the  justices  were 
right,  and  that  this  rule  should  be  discharged, 

but  without  costs.  n    7     ji  •    «  J 

Bvle  discharged. 

Solicitors  for  the  applicant,  /.  B,  and  H»  Scott, 
for  Ghrahaan  and  Shepherd,  Sunderland. 

Solicitors  for  the  putative  father,  Booke  and 
Sons. 


I 


JfoncZo^,  Dec.  3,  1883. 

(Before  Lord  Coleridge,  C.J.,  Stephen  and 

Mathew,  JJ.) 

Beg.  v.  The  Justices  op  Cheshirb.  (a) 

Highoays — Highwa/y  atUhorUy — Jurisdiction  of 
justices — The  HighwoAfs  and  Locomotives  {Amend' 
meni)  Act  1878  (41  ^  42  Vict.  c.  77),  s.  10. 

By  the  10th  section  of  the  Highwa/us  and  Locomo- 
tives (Amendment)  Act  1878  (41  &•  42  Vict.  c.  77) 
it  is  provided  that  "  where  complaint  is  rruide  to 
the  county  authority  that  the  highway  authority  of 
any  highway  area  toithin  their  jurisdiction  has 
made  default  in  maintaining  or  repairing  all  or 
any  of  the  highwoA/s  wUhin  their  jurisdiction,  the 
eounhf  OAtihorUy,  if  satisfied  after  due  inquiry 
and  report  by  their  surveyor  that  the  authority  has 
leen  gutUy  of  the  aUegea  default,  shaU  make  an 
order  limiting  a  time  for  the  performance  of  the 
duty  of  the  highway/  authority  in  the  matter  of 
such  complaint. 

Complaint  having  "been  made  under  this  section  to 
a  eowniy  authority  that  the  highway  authority  of 
a  highway  area  within  their  jurisdiction  had 
made  defavU  in  repairing  certain  highways  within 
their  jurisdiction,  the  county  authority  were,  after 
due  inquiry  and  report  by  their  surveyor,  of 
opinion  that  it  was  bond  fide  denied  by  the  high' 
vfay  authority  that  the  ways  were  highways,  and 
thereupon  held  that  under  the  authority  of  Beg 
V.  Farrer  (14  L.  T.  Bep.  N.  S.  515 ;  L.  Bep.  1 
Q.B.  588)  they  had  no  jurisdiction  to  maike  an 
order. 

Held,  on  an  application  for  a  mandamus  to  the 
county  authority  to  rnake  an  order  under  the 
section,  that  by  the  terms  of  the  section  it  was  the 
dniy  of  the  jristices  to  make  an  order,  and  that  a 
mandamus  must  issue  ordering  them  so  to  do. 

Beg.  V.  Farrer  (14  L.  T.  Bep.  N.  S.  515 ;  L.  Bep. 
I  Q.  B.  558)  discussed. 

This  was  an  application  for  a  mandamus  to  the 
justices  of  Cheshire  to  make  an  order  under  the 
10th  section  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  (41  &  42  Vict.  c.  77)  under 
the  following  circumstances : — 

The  ratepayers  of  the  township  of  West  Kirby 
in  the  county  of  Chester  appeared  before  the 
justices  of  that  county  in  quarter  sessions 
assembled  and  made  complaint  under  the  10th 
section  of  the  Highways  and  Locomotives  (Amend- 
ment)  Act  1878  that  the  highway  bowd  for  the 
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district  of  the  hundred  of  Wirral  in  the  county  of 
Chester  had  made  default  in  repairing  certain 
highways  situate  in  the  township  of  West  Kirby, 
within  the  jurisdiction  of  the  board.  The  justices 
thereupon  ordered  their  surveyor  to  survey  the 
ways  alleged  to  be  out  of  repair,  and  to  make  a 
report  to  them  at  their  adjourned  sessions. 

At  the  adjourned  sessions  the  surveyor  reported 
that  all  the  ways  in  question  were  out  of  repair^ 
and  that  certain  of  them  were  set  out  as  private 
ways  bv  an  award  of  Inclosure  Commissioners^ 
and  haa  never  been  formed,  and  the  report  of  the 
surveyor  and  certain  correspondence  produced 
by  him  having  been  read,  the  lustices  held  that  it 
was  obvious  that  there  was  a  bond  fide  dispute  as 
to  the  ways  being  highways  at  all,  and  that  under 
those  circumstances  they  had  no  jurisdiction  to 
make  the  order. 

A  rule  nisi  for  a  mandamus  to  the  justices  to 
make  the  order  was  thereupon  obtained,  and  thia 
was  the  rule  which  now  came  on  for  argument. 

The  10th  section  of  the  Highways  and  Looo* 
motives  (Amendment)  Act  1878  (41  &  42  Yict. 
c.  77)  is,  so  far  as  material,  as  follows : 

Where  oomplaint  is  made  to  the  oonnty  authority  that 
the  highway  aathority  of  any  highway  area  within  their 
joriBdiotion  haa  made  default  in  maintaiiiin^  or  repairing 
all  or  any  of  the  highways  within  liieir  jnnsdictiQn,  the 
county  aathority,  if  aatisfied,  after  due  inquiiy  and 
rej^rt  by  their  surveyor,  that  the  aathority  naa  been 
^wlty  of  the  alleged  def  aolt,  shall  make  an  order  limit- 
mg  a  time  for  the  performanoe  of  the  daty  of  the  high- 
way aathority  in  the  matter  of  aach  complaint. 

U  saoh  daty  ie  not  performed  by  the  tune  Umited  in 
the  order,  and  the  l^hway  aathority  fail  to  show  to  the 
coanty  aathority  samoient  oaase  wfy  the  order  has  not 
been  complied  with,  the  coanty  authority  may  appoint 
some  person  to  petiorm  such  duty,  and  shall,  by  order, 
direct  that  the  expenses  of  performing  the  same, 
together  with  a  reasonable  remuneration  of  the  person 
appointed  for  superintending  such  performanoe,  shall  be 
paid  by  the  authority  in  default,  and  any  order  made  for 
payment  of  such  expenses  and  costs  may  be  removed 
into  the  High  Court  of  Justice,  and  be  emoroed  in  the 
same  manner  as  if  the  same  were  an  order  of  such 
court. 

Any  person  appointed  under  this  section  to  perform 
the  duty  of  a  defaulting  highway  authority  shall,  in  the 
performance,  and  for  the  purpose  of  such  duty,  he 
mvested  witii  all  the  powers  of  such  authority  other 
than  the  powers  of  makmg  rates  or  levying  contribntions 
by  precept,  and  the  county  authority  ma;^  from  time  to 
time,  by  oraer,  change  any  person  so  appointed. 

Where  an  order  has  been  made  by  a  county  authority 
for  the  repair  of  a  highway  on  a  highway  authority 
alleged  to  be  in  default,  if  such  authority,  within  ten 
days  after  service  on  them  of  the  order  of  the  county 
authority,  give  notice  to  the  clerk  of  the  peace  that  they 
decline  to  comply  with  the  requisitions  of  such  order 
until  their  liabuitv  to  repair  the  hiffhway,  in  respect  of 
which  they  are  alleged  to  have  made  d^ault,  has  been 
detearmined  bv  a  jury,  it  shall  be  the  duty  of  the  county 
authority  either  to  satiitfy  the  defaulting  authority  by 
cancelling  or  modifying  in  such  manner  as  the  authori^ 
may  desire  the  order  of  the  county  authoritv,  or  else  to 
submit  to  a  iuiy  the  question  of  the  liability  of  the 
defaulting  authority  to  repair  the  highwa^f . 

If  the  county  auuiority  decide  to  submit  the  question 
to  a  juiy,  they  shall  direct  a  bill  of  indictment  to  be 
preferred  to  the  next  practicable  assizes  to  be  holden  in 
and  for  their  coanty,  with  a  view  to  try  the  liability  of 
the  defaulting  authority  to  repair  the  highwav.  Until 
the  trial  of  the  indictment  is  concluded  the  order  of  the 
coanty  aathority  shall  be  suspended.  On  the  conclusion 
of  the  trial,  if  the  jury  find  the  defendants  guilty,  the 
order  of  the  county  aauority  shall  forthwith  be  deemed 
to  come  into  force ;  but  if  the  jury  acquit  the  defen- 
dants the  order  of  the  county  authority  shall  forthwith 
become  void. 

F.  Marshall  showed  cause  against  the  rule.— 
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The  justiceB  were  right  in  refusing  to  make  an 
order,  as,  according  to  the  decision  in  Beg,  t. 
Farrer  {uhi  smt.)  they  clearly  had  no  jurisdiction 
to  do  so.  That  case  was  decided  under  the 
18th  and  19th  sections  of  Highways  the  Act 
1862  (26  &  26  Vict.  c.  61)  (a),  the  words  of 
which  are  nearly  similar  to  the  words  of  the  Act 
of  1878.  It  was  there  held  that  the  jurisdiction 
of  justices  under  that  section  was  limited  to 
admitted  highways,  and  that  justices  had  no 
jurisdiction  under  it  to  order  an  indictment  to  be 
preferred  where  it  was  bond  fide  denied  by  the 
parties  charged  that  the  road  was  a  highway,  and 
the  liability  to  repair  the  road,  if  a  highway,  was 
not  denied.  The  decision  in  that  case  holds  good 
with  respect  to  the  similar  provisions  of  the  Act 
of  1878,  the  function  of  the  justices  being  merely 
to  decide  whether  a  highway  authority  has  or  has 
not  been  guilty  of  default.  The  reason  for  this, 
which  still  holds  good,  is  given  by  Cockbum,  C.J. 
in  his  judgment  in  Beg,  v.  Farrer,  where  he  says : 
"  I  thmk  that  the  return  to  the  mandamtis  is 
sufficient.  I  own  I  am  of  opinion  that  the  legis- 
lation which  we  are  called  upon  to  consider  is 

(a)  The  18tli  and  19th  Bectiona  of  the  Highways  Aot 
1862  (25  &  26yiot.  o.  61)  are :  Seot.  18.  Where  oomplaint  is 
made  to  any  jnstioe  of  the  peace  that  any  highway  within 
the  jarisdiotion  of  the  highway  board  is  ont  of  repair, 
the  jnstioe  shall  issne  two  anmrnonses,  the  one  addressed 
to  the  highway  board,  and  the  other  to  the  waywarden 
of  the  parish  liable  to  the  repair  of  snoh  highway,  re- 
^nizing  such  board  and  waywarden  to  appear  b^ore  the 
jnstioes  at  some  petty  sessions  in  the  summons  mentioned 
to  be  held  in  the  division  where  snoh  highway  is  situate ; 
and  at  snoh  petty  sessions,  unless  the  board  undertake  to 
repair  the  road  to  the  satisfaction  of  the  justices,  or 
unless  the  waywarden  deny  the  liability  of  the  parish  to 
repair,  the  justices  sliall  direct  the  board  to  appear  at 
some  subsequent  petty  sessions  to  be  then  named,  and 
shall  either  appoint  some  competent  person  to  view  the 
highway  and  report  to  them  on  its  state  at  such  other 
petty  sessions,  or  fix  a  day  previous  to  such  petty 
sessions  at  which  two  or  more  of  such  justices  wm 
themselves  attend  to  view  the  highway.  At  such  last- 
mentioned  petty  sessions,  if  tJie  justices  are  satisfied, 
either  by  we  report  of  the  person  so  appointed,  or  by 
such  view  as  aforesaid,  that  the  highway  complained  of 
is  not  in  a  state  of  complete  repair,  it  shall  be  uieir  duty 
to  make  an  order  on  iue  board,  limiting  a  time  for  the 
repair  of  the  highway  complained  of ;  and  if  such  high- 
way is  not  put  into  complete  and  effectual  repair  by  the 
time  limited  in  the  order,  the  justices  in  pet^  sessions 
shall  appoint  some  person  to  put  the  highway  into  repair, 
and  shall^  by  order  direct  tnat  the  expenses  of  making 
such  repairs,  together  with  a  reasonable  remuneration  to 
the  person  appointed  for  sui>erintending  such  repairs, 
and  amounting  to  a  sum  specified  in  the  order,  together 
with  the  costs  of  the  proceedings,  shkll  be  paid  by  the 
board ;  and  any  order  made  for  the  payment  of  such 
costs  and  expenses  may  be  removed  into  the  Court  of 
Qaeen's  Benon  in  the  same  maimer  as  if  it  were  an  order 
of  general  or  quarter  sessions  and  to  be  enforced 
accordingly. 

Sect.  19.  When  on  the  hearing  of  any  summons  re- 
specting the  repair  of  any  highway  t^e  liability  to  repair 
is  denied  by  the  waywarden  on  behalf  of  his  parish,  or 
by  any  person  charged  therewith,  the  justices  shaXL  direct 
a  bill  of  indictment  to  be  preferred,  and  the  necessary 
witnesses  in  support  thereof  to  be  subpcBnaed,  at  the 
next  assizes  to  be  holden  in  and  for  the  said  county,  or 
at  the  next  general  (quarter  sessions  of  the  peace  for  the 
county,  riding,  division,  or  place  wherein  such  highway 
is  situate,  against  the  inhabitants  of  the  parish,  or  the 
party  charged  therewith,  for  suffering  and  permitting  the 
said  highway  to  be  out  of  repair ;  end  the  costs  of  such 
prosecution  shall  be  paid  oy  such  party  to  the  pro- 
ceedings as  the  court  before  whcm  the  case  is  tried  snaJl 
direct,  and  if  directed  to  be  paid  by  the  parish,  shall  be 
deemed  to  be  expenses  incurred  by  such  parish  in  keeping 
its  highways  in  repair,  and  shall  be  paid  accordingly. 


not  intended  to  apply  to  the  case  of  a  disputed 
highway.  I  cannot  think  that  the  Legislature, 
in  givmg  justices  a  summary  jurisdiction  to 
compel  the  proper  parties  to  put  a  highway  into 
repair  when  it  is  out  of  repair,  intended  to  sub- 
stitute this  summary  jurisdiction  for  that  of  a 
lury  to  try  the  question  whether  the  road  was  a 
highway  or  not.  I  cannot  but  think  that  the 
summary  jurisdiction  created  by  the  statute  was 
intended,  to  be  confined  to  cases  in  which  there  is 
no  dispute  as  to  the  fact  of  the  road  being  a  hiph- 
way,  but  the  only  question  is,  whether  the  highway 
needs  repair."  In  this  case  it  was  unquestionably 
admitted  that  there  was  a  bond  fide  dispute,  and 
therefore  the  justices  acted  rightly  in  making  no 
order.  It  is  contended  on  the  other  side  that  the 
justices  ought  to  have  made  an  ex  parte  order, 
and  so  have  brought  the  highway  board  before 
them,  as  under  the  old  practice,  and  heard  whether 
they  really  disputed  that  the  ways  were  highways ; 
but  this  was  not  necessary  under  the  Act  of  1878. 
[Lord  Coleridge,  C.J. — ^Does  not  the  Act  of  1878 
contain  an  entirely  different  set  of  provisions 
from  the  Act  of  1862  ?]  The  10th  section  of  the 
Act  of  1878  merely  adapts  procedure  of  the  Act 
of  1862  to  the  new  county  authority,  which  is 
merely  the  quarter  instead  of  the  petty  sessions ;  it 
does  not  alter  the  jurisdiction  pt  the  justices. 

Clement  Higgins,  in  support  of  the  rule,  was  not 
called  upon. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that 
this  rule  for  a  mandamus  must  be  made  absolute. 
I  think  that  it  is  clear  that  the  10th  section  of  the 
Act  of  1878  (41  &  42  Vict.  c.  77),  reading  that 
section  in  conjunction  with   the    18th  and  19th 
sections  of  the  earlier  Act  (25  &  26  Yict.  c.  61), 
was  passed  not  merely  to  make  a  change  in  the 
authority  having  the  care  of  the  highways,  but 
for  the  express  purpose  of  giving  a  code  of  pro- 
cedure to  DC  followed  in  cases  such  as  the  present, 
where  roads   have  been    suffered  to  get  out  of 
repair.    If  this  case  had  been  a  case  imder  the 
earlier  Act,  I  need  not  say  that,  the  case  of  Beg. 
V.  Fan'er  (L.  Rep.  1  Q.  B.  558)  having  declared 
that  an  admission  that  the  ways  which  were  the 
subject  of  complaint  were  hi^hwavs  was  a  condi- 
tion precedent  to  the  application  of  the  18th  and 
19th  sections  of  that  Act,  the   accident  of  my 
ha  vine:  come  to  the  same  or  a  different  conclusion 
on  the  argument  would  have  made  no  difference, 
because  Beg.  v.  Fa/rrer  would  have  been  binding 
on  me.    But  this  is  not  a  case  under  the  earlier 
Act,    but   under   the  subsequent    Act  of  1878» 
the  words  of  the  10th  section  of  which  appear  to 
me  to  place  it  beyond  reasonable  doubt  that  the 
justices  are  bound  to  act  according  to  the  provi- 
sions cf  that  section  where  there  is  a  dispute 
whether  the  ways  in  question  are  highways  or  not. 
This  section  may  be  said  to  be  an.  elaborate  sec- 
tion, and  provides  a  very  sensible  code  of  procedure. 
It  CTiacts  that  where  complaint  is  made  to  the 
quarter  sessions — I  use  that  phrase    because  it 
seems  to  me   to  be    simpler    than    the   iihrase 
"  county  authority  " — ^that  the  highway  authority 
of  any  highway  area  witliin  their  jurisdiction  has 
made  default  in  maintaining  or  re]>airin^  all  or 
any  of  the  highways  within  their  jurisdiction,  the 
quarter  sessions,  it  satisfied,  after  due  inquiry  and 
report  by  their  surveyor,  that  the  authority  has 
been  guilty  of  the  alleged  default,  shall  make  an 
order  limiting  a  time  for  the  performance  cf  the 
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duty  of  the  highway  authority  in  the  matter  of 
gach  complaint — that  is,  where  they  are  satisfied 
that  a  duty   has    been   neglected,  and  nothing 
farther  occurs,  and  no  notice  is  brought  to  their 
attention,  they  are,  according  to  the  section,  to 
make  an  order  for  the  highway  authority  to  per- 
form their  duty  within  a  certain  time.    If  that 
order  is  not  complied  with,  a  remedy  is  by  the 
same  10th  section  placed    in  the  hands  of   the 
quarter  sessions,  for,  if  the  highway  authority  do 
not  obey  their  order,  then  the  quarter  sessions  are 
to  appoint  somebody  to  execute   the  order,  and 
charge  the  expenses  on  the  highway  authority. 
That  is  substantially  the  effect  of  the  next  two 
danses.    Those  three  clauses  then  contemplate  a 
case  in  which  a  highway  is  alleged  to  be  out  of 
repair,  and  a  highway  authority  is  found,  as  a 
matter   of   fact,  in   default,   and    says   nothing 
aboat    disputing    its    liability    to    repair,    but 
simply    stands    by    and    does    nothing.     Then 
comes    the  4th  clause,  proyiding  that   "Where 
an  order    has    been    made    by    the    Court    of 
Quarter  Sessions  for  the  repair  of  a  highway  on  a 
highway  authority  alleged  to  be  in  default,  if  such 
authority,  Yrithin  ten  days  after  service  on  them 
of  the  order  of  the  quarter  sessions,  giye  notice 
to  the  clerk  of  the  peace  that  they  decline  to 
comply  with  the  requisitions  of  such  order  until 
their  liability  to  repair  the  highway  in  respect  of 
which  they  are  alleged  to  have  maae  default  has 
been  determined  by  a  jury,  it  shall  be  the  duty  of 
the  quarter  sessions  either  to  satisfy  the  default- 
ing authority  by  cancelling  or  modifying  their 
oraer,  in  such  manner  as  the  authority  may  desire, 
or  else  to  submit  to  a  jury  the  question  of  the  liabi- 
lity of   the  defaulting  authority  to  repair  the 
highway — that  is  to  say,  if  the  quarter  sessions 
are  affected  through  their  officer  with  notice.  The 
section  does    not  indeed  say  that  it  is  disputed 
that  the  highway  in  respect  of  which  they  are 
alleged  to  haye  made  default  is  not  a  highway  at 
all,  but  that  they  dispute  their  liability  to  repair 
it  (inter  alia),  it  seems  to  me,  upon  the  ground  that 
it  is  not  a  highway;  then  the  quarter  sessions  has 
two  courses  open:  they  must  then   go  into  the 
case,   and    either  entirely  cancel  their  order  or 
modify  it;   or,  if  they  are,  on  inquiry,  satisfied 
that  the  highway  authority  is  in  the  wrong  in 
declining  to  comply  with  the  requisitions  of  their 
order,  submit  to  a  jury  the  question  of  the  liabi- 
lity of  the  defaulting  authority,  and  then,  if  they 
decide  to  do  this,  they  must  proceed  in  a  certain 
way,  and  that  way  is  indicated  in  strong  terms  : 
"lliey  shall,"  the  section  says,  "direct  a  bill  of 
indictment  to  be  preferred  to  the  next  practicable 
assizes  to  be  holden  in  and  for  the  county,  with  a 
view  to  try  the  liability  of  the  defaulting  authority 
to  repair  the  highway,"  and  until  the  trial  is  con- 
cluded the  order  of  quarter  sessions  is  to  be  sus- 
pended, and  on  the  conclusion  of  the  trial,  if  the 
Lighway  authority  is  found  guilty  it  comes  into 
force,  Imt  if  otherwise  it  becomes  yoid.    In  this 
case  no  notice  was  giyen  and  no  appeal  was  made 
to  quarter  sessions  to  stay  their  hands.    The  sur- 
yeyor,  it  seems,  has  reported  to  them  that  the  ways 
in  question  are  out  oi  repair,  but  that  the  high- 
way authority  does  not  consider  itself  liable  to 
repair  them.    I  suppose  that  they  informed  him 
so;  but,  howeyer  that  maybe,  it  is  clear  that  they 
haye  not  taken  the  proper  steps  to  inform  the 
derk  of  the  peace.    It  seems  to  me  reasonably 
clear  that,  where  a  highway  is  alleged  to  be  out  of 
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repair,  and  where  the  suryeyor  reports  that  it  is 
out  of  repair,  the  quarter  sessions  must  do  one  of 
two  things.  If  they  haye  no  notice  they  must 
proceed  under  the  first  three  clauses  of  the  section^ 
and  must  order  the  authority  to  repair  it,  and,  if  the 
order  is  not  complied  with,  repair  it  themselyes 
and  charge  the  expenses  on  the  highway  autho- 
rity. But  if  the  highway  authority  disputes  its 
liability,  then  the  quarter  sessions  ought  to  pro- 
ceed under  the  4th  and  5th  clauses  of  the  section, 
and  inquire  by  their  suryeyor  into  the  case,  and 
either  cancel  or  modify  tne  order,  or  direct  an 
indictment  to  be  preferred  against  the  authority. 
This  is  a  case  in  wnich  they  haye  not  been  affected 
by  notice,  and  yet  haye  not  performed  the  duties 
imposed  upon  them  by  the  first  three  clauses  of  the 
section,  and  a  ma/ndawu8  must  therefore  be  issued 
to  them  to  perform  the  duties  cast  on  them  by  the 
plain  terms  of  the  Act  of  Parliament.  If  the 
case  had  been  under  the  earlier  statute  it  would 
doubtless  haye  come  within  the '  terms  of  Beg,  v. 
FarrcTy  but  I  should  say  that  the  later  Adi  of 
Parliament  was  passed  for  the  express  purpose  of 
getting  rid  of  the  decision  in  that  case. 

Stephen,  J. — I  am  of  the  same  opinion. 

Mathew,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that,  when  you  look  at  this  case  by 
the  light  of  Beg,  y.  Farrer,  where  the  quarter 
sessions  haye  a  complaint  made  to  them  under 
the  10th  section  of  this  Act,  "  that  the  highway 
authority  of  any  highway  area  within  their  juris- 
diction has  made  default  in  maintaining  or  repair- 
ing all  or  any  of  the  highways  within  their  juris- 
diction," the  county  authority,  if  satisfied  after 
due  inquiry  and  report  by  their  suryeyor  that 
the  authority  has  been  guilty  of  the  alleged  default, 
shall  make  an  order  on  the  highway  authority  for 
the  repair  of  the  highway.  What  is  the  suryeyor 
to  inquire  into  ?  Surely  not  the  question  of  the 
liability  to  repair,  but  into  the  condition  of  the 
road  in  question,  and,  upon  his  report  that  the 
highway  authority  haye  been  guilty  of  neglect, 
and  on  their  being  satisfied  thereof,  then  they  are 
to  make  an  order,  and,  that  order  being  made,  the 
highway  authority  are  to  haye  an  opportunity  of 
showing  cause,  so  as  to  enable  the  quarter  sessions, 
after  hearing  both  sides,  either  to  reyoke  or  alter 
their  order  or  send  the  matter  to  be  decided  by  a 
jury  at  the  assizes.  It  is  clear  that  the  quarter 
sessions  must  take  up  these  duties  imposed  on 
them  by  this  statute,  and  that  in  this  case  they 
haye  refused  to  do  so.  A  mcmda/m/us  must  there- 
fore issue  to  compel  them  to  perform  their  duty. 

Bule  ahaohde. 

Solicitors  for  the  applicants,  Cwfdiffe  and  Go*, 
for  W,  H.  Ghturton,  Chester. 

Solicitors  for  the  Wirral  Highway  Board,  /. 
Nedl,  for  dare  and  McMaster,  Liyerpool. 


Tueadcuy,  Ma/rch  4, 1884 

(Before  Lord  Coleridge,  C.J.  and  Lofes,  J.) 

Ebg.  v.  Sheil  and  anotheb.  (a) 

Ma/ndamu8  to  a  metropolitan  police  magistrate  to 
state  a  case — Meani/ng  of  "  street " — Question  of 
fact — QvLestion  of  law — Metropolis  Local  Manage- 
ment Act  1855  (18  8f  19  Vict,  c,  \20)— Metropolis 
MaTiagement  Amendment  Act  1862  (25  ^  26  Vict. 

c.  102). 

(a)  Beported  by  Henby  LsiaH,  Esq.,  BarrlBter-«t-Law. 

2  U 


830 


MAGISTRATES'  OASES. 


Q.B/Div.]         The  Solicitors  of  the  Metropolitan  Board  op  Works  v.  Eaton.         [Q-B.  Div. 


The  0.  road  was  a  lane  SiOfeet  long ;  thei^e  toere 
no  buildings  on  either  side  of  it,  except  fotur 
houses  at  one  paH  of  it,  and  the  lane  was  hounded 
on  the  north  and  south  by  hack  gardens  and  the 
hacks  and  sides  of  houses. 

In  proceedings  taken  by  the  Fvlham  Board  of 
Works  for  the  paving  of  the  lane  as  a  "  new 
street**  within  the  meaning  of  the  Metropolis 
Management  Acts,  the  learned  magistrate  held 
that  the  lane  was  not  a  "  street  **  within  the  mean' 
ing  of  the  ahove  Acts,  and  refused  to  state  a  case 
under  20  ^  21  Vict,  c.  43,  as  he  considered  the 
question  one  of  fact. 

Held  (discharging  a  rule  for  a  mandamus  to  compel 
the  magistrate  to  state  a  case),  that  the  question 
whether  the  lane  was  a  "  street "  or  not  was  a 
question  of  fact  and  not  of  law,  a/nd  that  the 
magistrate  could  not  he  compelled  to  state  a  case. 

This  was  an  application,  on  behalf  of  the  Fulham 
Board  of  WorVb,  for  a  m,amdamus  directed  to 
James  Sheil,  Esq.,  metropolitan  police  ma^strate, 
directing  him  to  state  a  case  for  the  opmion  of 
the  court,  as  to  whether  a  lane  called  Goodwin- 
road  was  a  **  new  street "  within  the  meaning  of 
the  105th  section  of  the  Metropolis  Local 
Management  Act  1855,  and  the  77th  section  of  the 
Metropolis  Management  Amendment  Act  1862. 
Many  similar  cases  having  arisen,  the  Fulham 
Board  of  Works  were  anxious  to  obtain  a  decision 
of  the  High  Court  upon  the  question.  There  was 
no  dispute  as  to  the  mcts,  from  which  it  appeared 
that  tne  road  in  question,  Goodwin-road,  was  a 
lane  340  feet  long ;  there  were  no  buildings  on 
either  side  of  it,  except  four  houses  at  one  part  of 
it,  and  the  lane  was  twunded  on  the  north  and 
south  by  back  gardens,  and  the  backs  and  sides 
of  houses.  It  was  assumed  in  the  case  that,  if  the 
lane  was  a  "•  street,"  it  was  a  "  new  street,"  within 
the  meaning  of  the  above  Acts. 

The  learned  magistrate  considered  that  the  lane 
in  question  was  not  a  "  street,"  that  there  never 
was  any  intention  on  the  part  of  anyone  to  make 
it  into  a  street,  that  it  was  a  mere  back  lane,  in 
which  about  two  years  ago  four  houses  were 
built,  and  he  decided  that  the  question  whether 
the  lane  was  a  "street  "  or  not  was  one  of  fact  to 
be  decided  by  him,  and  he  decided  as  a  fact  that 
it  was  not  a  **  street,"  refusing  to  state  a  case  for 
the  opinion  of  the  court  under  20  &  21  Vict. 
c.  43. 

A  rule  for  a  mandam^us  was  obtained  on  the 
21st  Dec.  1883. 

Bazalgette  showed  cause. — In  Beg.  v.  FuUford 
(10  L.  T.  Eep.  N.  S.  346;  L.  &  0.  Or.  Cas.  Res. 
403—9 ;  Cox  Cr.  Cas.  453 ;  10  Jur.  N.  S.  522 ;  33 
L.  J.  122,  M.  C ;  12  W.  R.  715),  on  the  trial  of  an 
indictment  under  sect.  28  of  the  Local  Govern- 
ment Amendment  Act  1861,  for  bringing  forward 
a  house  in  a  street,  without  the  consent  of  the 
Local  Government  Board,  it  was  held  that  the 
question  whether  the  houses  formed  a  street  was 
a  question  of  fact  for  the  jury ;  and  Beg.  v.  Day- 
m4m  (7  E.  &  P.  672 ;  26  L.  J.  128,  M.  C.)  is  to 
the  same  effect.  [Lopes,  J.  referred  to  Maude  and 
others  v.  BaUdon  Local  Board,  48  L.  T.  Rep.  N.  S. 
847 ;  10  Q.  B.  Div.  394.]    fHe  was  then  stopped.] 

Lockwood,  Q.C.  and  Walton  (Besley  with  them) 
in  support  of  the  rule. — ^The  board  consider  it  very 
important  to  get  a  decision  of  this  court  on  this 
particular  case,  as  many  similar  cases  have  come 
before  the   magistrates,  and  this  is  taken  as  a 


test  case.  The  question  whether  any  particular 
road  is  a  street  within  the  meaning  of  the  Metro- 
polis Management  Acts  is  a  question  of  law,  and 
the  magistrate  is  bound  to  state  a  case  under  20 
&  21  Vict.  c.  43.  Beg.  y.  Dayman  (ubi  sup.)  cannot 
be  considered  an  authority  in  this  case,  as  that  wu 
an  application  to  hear  and  determine  the  case. 

Lord  CoLF.BiD6£,  C.J. — I  think  it  is  clear  that 
in  this  case  we  have  no  power  to  grant  a  mandamus. 
The  cases  of  Beg,  v.  FuUford  (M  sup.)  and  Beg.  v. 
Dayman  (ubi  sup.)  are  in  point,  and  they  have 
decided  that  the  question  whether  a  road  is  a 
"  street "  or  not,  is  a  question  of  fact  for  a  jury,  i^ 
there  be  a  jury.  The  learned  magistrate  has  here 
found  as  a  fact  that  the  road  in  question  is  not  a 
"  street."  It  is  clear  that  a  lane  may  come  within 
the  meaning  of  a  "  street,"  but  it  does  not  follow 
that  each  lane  is  a  street,  though  it  may  be  sa 
I  am  of  opinion  that  we  ought  not  to  grant  a 
mandawMs  to  compel  the  magistrate  to  state  a 
case. 

LoFES,  J. — I  am  of  the  same  opinion. 

Bule  discharged. 

Solicitors  for  the  Fulham  Board  of   Works, 
Watson,  Sons,  and  Boom, 
Solicitor  for  the  defendants,  Bdfrage. 


Friday,  March  7, 1884. 

(Before  Lord  Colebidoe,  C.J.  and  Cats,  J.) 

The  Solicitobs  of  the  Metbopolitah  Boabd  of 

WoEKs  V,  Eaton. 

Cooke  v.  The  Solicitoes  of  the  METROFOLiTAjr 
BoAED  of  Woeks.  (a) 

Metropolis  LocaV  Management  Act  1855  (18  4*19 
Vict.  c.  im—8ect.  205—"  8oU,  rubbish,  orflth" 
— Sweeping  mud  into  sewer. 

By  sect.  205  of  the  Metropolis  Local  Management 
Act  1855,  it  is  provided,  no  scavenger  or  other 
person  shall  sweep,  rake  or  place  any  soU,  rubbish, 
or  filth,  or  any  other  thing  into  or  in  any  sewer 
or  drain,  or  use  any  grate  communicating  wUh 

any  sewer  or  drain ; and  every 

scavenger  who  shall  so  offend  shall 

forfeit  and  pay  any  sum  not  exceeding  fiioe 
pov/nds. 

Scavengers  having  swept  mAtd  to  the  side  of  a 
street  amd  forced  it  ty  meams  of  water  ihro>ug\ 
a  grating  into  a  sewer,  were  convicted  of  an 
offence  against  the  Act. 

Held,  that  **  mud  "  came  within  the  msaning  of  the 
words  in  the  ahove  section,  and  thai  the  convicr 
tion  was  right. 

These  were  appeals  by  way  of  special  case  stated 
by  two  magistrates  for  the  City  of  London,  for 
the  opinion  of  the  court.  The  respondent  Eaton, 
and  tne  appellant  Cook  were  persons  in  the  em- 
ployment of  the  Commissioners  of  Sewers  of  the 
City  of  London,  and  had  been  summoned  at  the 
Mansion  House  upon  complaints  being  made  by 
the  Metropolitan  Board  of  Works  for  having  con- 
travened tne  provisions  of  sect.  205  of  the  18  &  19 
Yict.  c.  120,  in  pushing  mud  in  a  state  of  "batter" 
to  the  side  of  a  street  by  means  of  "  8que^;ee8," 
which  mud  was  subsequently  forced  down  a 
grating  and  flushed  into  the  main  sewer  by  ihe 

(a)  Beported  by  Ddnlop  Hill,  Saq.,  BarrfitorHit-Law. 
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use  of  a  hose.    The   sewer  was  vested   in   the 
Board. 

The  205th  section  of  the  18  &  19  Vict.  c.  120» 
provides: 

No  BoaTenffer  or  other  person  shall  sweep,  rake  or 
pUwe  any  sou,  mbbiah,  or  nlth,  or  any  other  thing  into 
or  in  an^  sewer  or  drain,  or  over  any  grate  oommnni- 
eating  with  any  sewer  or  drain  or  into  any  dook  or  inlet  - 
oommnnicating  with  the  month  of  any  sewer  or  drain  or 
into  whioh  any  sewer  or  drain  may  discharge  its  contents, 
or  into  the  riyer  Thames  contignons  thereto,  and  every 
seayenger  or  other  person  who  shall  so  offezid,  shall  for 
ereiy  snoh  offence  forfeit  and  pay  any  snm  not  exoeeduig 
llTepotmds. 

The  two  complaints  had  come  before  different 
aldermen  who  had  arrived  at  different  conclu- 
sions,  whereapon  a  case  was  stated  for  the  opinion 
of  the  oonrt. 

The  question  raised  was  whether  "  mnd "  as 
above  described  came  within  the  meaning  of  the 
words  "  soil,  rubbish  or  filth,"  or  any  other  thing 
in  the  above  section. 

Sir  Henry  James,  A.G.  and  Besley  for  the 
Metropolitan  Board  of  Works.  —  Although  the 
grating  and  drain  which  communicated  with  the 
main  sewer  are  not  vested  in  the  Board,  it  is  con- 
tended that  the  grating  was  not  constructed  for 
the  imrpoee  of  carrying  off  such  solid  matter  as 
mud.  The  sewer  was  in  danger  of  becoming 
choked  in  consequence  of  the  solidity  of  the 
matter  forced  down  through  the  grating.  "  Mud" 
comes  within  the  meaning  of  the  section. 

Sir  H,  OWa/rd,  Q.O.  and  Ticker  for  the  Commis- 
sioners of  Sewers  for  the  City  of  London. — ^The 
sole  power  of  cleansing  the  streets  in  the  City  was 
vested  in  the  commissioners  by  the  11  &  12  Yict. 
c  163,  s.  55 ;  and  by  that  Act  the  water  companies 
were  bound  to  supplywater  to  the  Commissioners 
for  the  purpose.  The  water  companies  were 
bound  to  furnish  a  sufficient  supply  of  water  for 
watering  the  streets,  and  for  cleansing  and  wash- 
ing the  pavements.  The  69th  section  of  that  Act 
is  similar  in  terms  to  the  section  under  considera- 
tion. It  is  to  be  observed  that  neither  of  these 
contains  the  words  "slop,"  "mud,"  ...  or 
"  soil,"  used  in  the  67  Geo.  3,  c.  29,  s.  62.  They 
have  no  doubt  been  advisedly  omitted.  It  is  con- 
toided  that  the  Commissioners  have  not  exceeded 
their  powers  in  cleaning  the  streets  of  mud  in  the 
maimer  described  in  the  cases. 

Lord  CoLE&iDGE,  C.J. — ^These  two  cases  have 
been  taken  together,  since  they  raise  the  same 
point  for  our  determination.  The  two  magis- 
trates have  arrived  at  different  conclusions,  so 
that  one  must  be  wrong.  I  am  of  opinion  that  the 
dedsion.of  Sir  B.  Garden  in  the  case  in  which  Cook 
is  the  appellant  is  right,  and  must  be  upheld.  Sum- 
monses were  taken  out  by  the  Metropolitan  Board 
of  Works  against  the  persons  in  the  employ  of 
the  Commissioners  of  Sewers  for  having  contra- 
vened the  provisions  of  the  205tti  section  of  the 
Metropolis  Local  Management  Act  1855.  It 
appears  that  they  had  swept  mud  in  a  state  of 
hatter  to  the  side  of  a  road  by  means  of 
**  squeegees,"  and  had  then  applied  water  for  the 
pa]^x)se  of  forcing  it  throng  a  grating  into  a 
dram  which  communicated  with  the  main  sewer. 
It  was  admitted  that  the  grating  and  drain  were 
not  vested  in  the  Board.  The  question  is,  were 
those  acts  lawful  or  not  P  The  205th  section  pro- 
hibits any  scavenger  or  other  person  from  sweep- 
ing, raking,  or  placing  any  soil,  rubbish,  or  filth. 


or  any  other  thing  into  or  in  any  sewer  or  drain, 
or  over  any  grate  communicating  with  any  sewer 
or  drain,  &c.  The  general  words  "  or  other  thing  " 
refer  of  course  to  things  ^tudem  generis  with  tne 
specific  kinds  before-mentioned.  Can  mud  be 
said  to  come  within  the  definition  of  filth  or  other 
thing  P  Prima  facie  one  would  say  that  it  does, 
and  that  the  scavengers  have,  therefore,  done  thftt 
which  they  ought  not  to  have  done.  But  it  was  con- 
tended by  Sir  Harding  GifEard,  that  it  was  the  in- 
tention of  the  Legislature  to  exclude  mud  from  the 
operation  of  the  section,  because  it  was  expressly 
mentioned,  in  the  57  G^eo.  3,  c.  29,  but  omitted 
from  the  205th  section  of  the  18  &  18  Vict.  c.  120. 
It  is  to  be  observed,  however,  that  the  same  words 
are  used  in  the  205th  section  as  in  the  69th  section 
of  the  11  &  12  Yict.  c.  163,  and  in  this  earlier  Act 
the  words  "slop  and  mud"  were  for  the  first 
time  left  out  smce  power  was  then  given  to  the 
Commissioners  of  Sewers  to  cleanse  the  streets 
by  the  aid  of  water.  But  the  Act  contains  elabo- 
rate provisions  as  to  what  scavengers  are  to  do ; 
and,  from  a  consideration  of  the  general  scope  of 
the  Act,  and  especially  of  sects.  82  and  o3,  it 
seems  to  me  that  the  mud  should  have  been 
carried  away,  and  not  forced  down  the  drain  in 
the  way  complained  of. 

Cave,  J. — I  am  of  the  same  opinion. 

Cooke's  case — Appeal  ddenUsaed, 
Eaton's  case — Appeal  dUowed. 

Solicitor  for  the  Metropolitan  Board  of  Works, 
Fry. 

Solicitor  for  the  Commissioners  of  Sewers, 
Baylis. 


TuesdoA/,  March  11, 1884. 

(Before  Lord  Coleridge,  C.J.,  Stephen  and 

Mathew,  JJ.) 

The  Pltjhsteai)  Distbict  Local  Boasd  (apps.)  v. 

Spackman  (resp.).  (a) 

Local  government — Metropolis  Ma/rMgement  Amend' 
m.&nt  Act  1862  (25  ^  26  Vict,  c.  102),  s.  75— 
"  Chneral  line  of  huHdvngs  " — "  Decided  by  the 
superintending  a/rcMtect  of  the  MetropoUta/n 
Board  of  Works  " — JrMrisdiction  of  ma^fistratt 
Street — Bow  of  houses. 


By  the  7Bth  section  of  the  Metropolis  Ma/nagemeni 
ATnmdmmt  Act  1862  (25  ^  26  Vict.  c.  102)  U  is 
provided  thai  "  no  building,  strud/wre,  or  erection, 
shall,  without  the  consent  in  writi/ng  of  the 
Metropolitan  Boa/rd  of  Works,  be  erected  beyond 
the  general  line  of  buildings  in  any  street,  place, 
or  row  of  houses  in  which  the  same  is  situate,  in 
case  the  distance  of  such  line  of  buildings  from 
the  highwa/y  does  not  exceed  fifty  feet,  or  within 
fifty  feet  of  the  highway  when  the  distance  of  the 
h/ne  of  buildings  therefrom  am^ounts  to  or  exceeds 
fifty  jeet,  notwithstanding  there  being  gardens,  or 
vaca/nt  spaces  between  the  Une  of  buildings  and 
the  highwa/y,  such  general  Une  of  buildings  to  be 
decided  by  the  swperintendinq  a/rchUect  to  the 
Metropolitan  Boardof  Works  for  the  time  being, ^^ 
and  in  case  any  buuding,  ^c,  be  erected  toithout 
the  consent  of  the  board,  complaint  is  to  be  m^ade 
to  a  justice,  and,  "  if  the  said  complaint  shall  be 
proved  to  the  satisfaction  of  the  justice,"  he  shaU 
make  an  order  directing  the  demolition  of  any 

(a)  Beported  by  J.  Smith,  Eeq.,  Barrii^ter-ftt-LAw. 
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such  building,  "  or  80  much  thereof  a$  may  he 
beyond  the  said  general  line  so  fiied  as  afore' 
said" 
£f.,  the  owner  of  a  Tiouee  in  the  High-road,  Lee, 
Kent,  the  frontage  of  which  did  not  exceed  fifty 
feet  m  distance  from  the  said  road,  without 
obtaining  the  consent  of  the  Metropolitan  Board 
of  Works,  commenced  to  erect  a  huitding  extending 
thefrontage  of  the  house  to  the  road,  Suhsequ&ntly, 
the  sm>erintending  architect  of  the  Metropolitan 
Board  of  Works  for  the  time  being  fixed  the  general 
line  of  buHdmgs,  of  which  8*s  house  formed  part, 
in  stLch  a  position  that  8.*s  new  building  projected 
beyond  it,  although  U  did  not  extend  beyond  the 
line  of  a  stahle,  chapel,  and  shops  abutting  on  the 
same  road,  east  and  west  of  the  ends  of  the 
general  Une  of  buildings  fixed  as  aforesaid. 

Held,  on  a  case  stated  by  a  metropolitan  police 
magistrate,  that,  on  the  hearing  of  a  summ^nsfor 
a  breach  of  the  75th  section  of  the  Metropolis 
Management  Amendment  Act  1862  (25  ^  26 
Vict,  c,  102),  the  magistrate  is  bound  by  the 
architect's  certificate  as  conclusive,  and  nas  no 
jurisdiction  to  consider  for  himself  what  is  the 
general  Une  of  buildings. 

The  Vestry  of  St.  George's,  Hanover  Square,  v. 
Sparrow  (10  L,  T,  Eep,  N,  S.  504;  16  C,  B. 
N,  8,  209)  and  Simpson  v.  Smith  (24  L,  T,  Bep, 
N.  8, 100 ;  L,  Bep.  6  C,  P.  87)  disapproved, 

Banman  v.  The  Vestry  of  St.  Pancras  (L.  Bep,  2 
Q.  B,  528)  approved. 

This  was  a  case  stated  for  the  opinion  of  the  High 
Gonrt  of  Justice  by  Robert  Henry  Bullock  Mar- 
sham,  Esq.,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis  sitting  for  the  district  of 
Greenwich,  in  the  county  of  Kent,  in  accordance 
with  the  statute  20  &  21  Vict.  c.  43  and  the 
Summary  Jurisdiction  Act  1879  (42  &  43  Vict. 
c.  49),  8.  33,  the  facts  thereof  being,  so  far  as 
material,  as  follows : 

On  the  9th  March  1883  a  summons  was  issued 
in  the  Greenwich  police  court  on  the  prosecution 
of  Francis  Freeman  Thome,  a  surveyor  and  oflScer 
of  the  Plumstead  District  Board  of  Works,  against 
Authur  John  Spackman,  of  8,  Newton-terrace, 
High-road,  Lee,  in  the  County  of  Kent,  for  that 
on  the  15th  Jan.  1883,  and  on  divers  other  days  he 
unlawfully  did  erect  or  raise  a  building,  structure, 
or  erection  in  or  on  the  north  side  of  a  certain 
street,  place,  or  row  of  houses,  called  Newton- 
terrace,  High-road,  Lee,  aforesaid,  and  adjoin- 
ing or  forming  part  of  the  premises  known 
as  No.  7,  Newton-terrace  aforesaid,  of  which  he 
was  the  owner,  without  the  consent  in  writing 
of  the  Metropolitan  Board  of  Works,  and  beyond 
the  general  line  of  buildings  in  such  street,  place, 
or  row  of  houses  as  decided  by  the  superintending 
architect  to  the  Metropolitan  Board  of  Works 
for  the  time  being,  contrary  to  the  75th  section  of 
the  Metropolis  Management  Act  1862  (25  &  26 
Vict.  c.  102.) 

On  the  hearing  of  the  summons  on  the  30th 
March  1883,  the  following  facts  were  either  proved 
or  admitted : 

The  defendant  was  the  owner  of  the  house  and 
premises.  No.  7,  Newton-terrace,  mentioned  in  the 
»aid  summons.  The  said  house  forms  one  of  a 
terrace  of  nine  honses,  seven  of  which  belong  to 
the  defendant,  in  the  High-road,  Lee,  known  as 
Newton-tcrracc.  The  frontage  of  the  said  house 
mentioned  in  the  said  summons,  as  well  as  the 


line  of  frontage  of  the  other  houses  of  the 
terrace,  does  not  exceed  fifty  feet  in  distance 
from  the  said  High-road. 

The  defendant  had,  on  or  about  the  doto 
mentioned  in  the  said  summons,  withoat 
obtaining  the  consent  of  the  Metropolitan 
Board  of  Works  (which  consent  had  in  fact  been 
refused),  commenced  to  erect,  and  had  proceeded 
with  the  erection  of.  a  building  upon  the  forecourt 
of  No.  7,  Newton-terrace,  aforesaid,  therelrr  ex- 
tending the  frontage  of  that  house  to  the  High- 
road. The  complainant  thereupon  wrote  a  letter 
to  the  defendant  requiring  him  to  desist  from 
the  said  erection.  The  defendant  replied  declining 
to  do  so,  and  on  the  22nd  Feb.  1883  the  com- 
plainant again  wrote,  threatening  proceedincs 
against  the  defendant  as  soon  as  his  board  shomd 
have  obtained  the  certificate  of  the  superintending 
architect  of  the  Metropolitan  Board  of  Works, 
deciding  the  position  of  the  general  line  of  build- 
ings of  which  the  said  premises  formed  part,  in 
accordance  with  the  75th  section  of  the  MetropoliB 
Management  Act  1862. 

On  the  15th  Feb.  1883,  the  complainant,  repre- 
senting his  said  board,  and  the  defendant  boUi 
attended  by  appointment  before  Mr.  Greorge  Vul- 
liamy,  the  superintending  architect  of  the  Metro- 
politan Board  of  Works,  and  were  both  heard  by 
nim  with  reference  to  the  position  of  the  said  line 
of  buildings,  and  afterwards  the  said  Mr.  George 
Vulliamy  published  his  certificate  with  a  plim 
thereto  attached.  [The  certificate  and  plan  were 
annexed  to  the  case.] 

Upon  the  south-east  comer  of  the  ground, 
abutting  on  the  High-road  at  the  west  of  the 
said  plan,  but  not  indicated  thereon,  is  a 
wooden  stracture  upon  brick  foundations,  cont- 
sisting  of  a  stable  with  coachhouse  and  dwelling- 
rooms  above,  and  used  by  the  occupiers  of 
Hurst  Lodge.  This  stable  is  at  the  spot  at 
which  the  general  line  of  building  laid  down  by 
the  said  certificate  ends,  and  is  the  only  building 
between  that  spot  and  the  grounds  of  Hurst 
Lodge,  which  extend  for  a  considerable  distance 
along  the  High-road,  and  the  building,  whioh  u 
an  old  building,  projects  as  much  as  the  defen- 
dant's new  building  does.  To  the  east  of  the  spot 
for  which  the  superintending  architect  has  pro- 
posed to  lay  down  a  general  line  there  is  a  chi^pel, 
shown  on  the  plan,  which  abuts  on  the  High-road 
and  projects  m  front  of  the  building  Ime  laid 
down  as  much  as  the  defendant's  new  buildii^ 
does,  and  immediately  to  the  east  of  the  chapel  is 
a  row  of  twenty  houses  and  shops,  all  of  which 
abut  on  the  High-road. 

The  erection  put  up  by  the  defendant  in  front 
of  No.  7,  Newton-terrace  aforesaid,  extended  con- 
siderably beyond  the  general  line  of  buildings  as 
fixed  by  the  said  architect  in  his  certificate,  but 
not  beyond  the  line  of  the  stable,  chapel,  and 
shops  before  mentioned. 

It  was  contended  by  the  counsel  who  appeared 
for  the  complainant :  1.  That  the  position  of  the 
general  line  of  buildings,  within  tne  meaning  of 
the  75th  section  of  the  Metropolis  Management 
Act  1862,  was  the  line  fixed  and  decided  to  be 
such  by  the  superintending  architect,  and  that  it 
was  not  open  to  the  magistrate,  for  the  purpose 
of  deciding  the  question  raised  by  the  said  snm- 
nion«^',  and  by  way  of  reviewing  the  said  architect's 
decision,  to  draw  any  new  line  of  building,  or  to 
alter  or  redefine  the  line  fixed  by  him.     2.  lliftt, 
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in  the  event  of  the  magistrate  deciding  that  it 
was  open  to  him  to  review,  tod  determining  to  re- 
view, the  said  architect's  decision,  the  "  general 
line  of  buildings,"  within  the  meaning  of  the  said 
section,  did  not  mean  the  general  line  of  build- 
ing of  all  the  houses  on  the  north  side  of  the 
High-road,  Lee,  but  meant  the  line  of  the  build- 
ings forming  Newton-terrace,  or  of  the  houses 
between  Brandram-road  and  Belgrave-villas,  or, 
at  most,  of  the  houses  between  Brandram-road 
and  the  boundary  of  Hurst  Lodge,  indicated 
on  the  said  plan ;  and  that  he  was  bound,  as  a 
matter  of  law,  to  confine  his  attention  to  the  said 
limited  portions  of  the  high  road,  and  could  not 
take  into  consideration  the  buildings  east  and 
west  of  the  said  portions. 

It  was  argued  upon  the  part  of  the  defendant 
by  the  counsel  representing  him  that  the  magis- 
trate was  bound,  before  deciding  the  said  sum- 
mons adversely  to  the  defendant,  to  determine 
for  himself  the  said  general  line  of  buildings,  and 
to  find,  as  a  fact,  what  was  the  position  of  the 
general  line  of  buildings  of  the  said  high  road  at 
and  about  the  part  where  the  defendant's  build- 
ing was,  and  that  he  ought  not  to  convict  the 
defendant  or  order  the  demolition  of  his  building 
unless  it  was,  in  his  opinion,  as  well  as  in  that  of 
the  superintending  architect,  beyond  the  general 
line  of  building,  and  he  referred  to  the  case  of 
8inm9<m  v.  Smdth  (24  L.  T.  Eep.  N.  S.  100; 
L.  Sep.  6  C.  P.  87)  on  the  point. 

The  defendant  further  contended  that  the 
buildings  to  the  east  and  west  of  the  particular 
part  to  which  the  certificate  of  the  architect 
applied  ought  to  be  taken  into  consideration  in 
deciding  on  the  general  line,  and  that  the  line  as 
laid  down  by  the  architect  was  not  a  general  line, 
but  a  particular  line  arrived  at  by  selecting  just 
that  portion  of  the  road  at  whicn  the  buildings 
for  the  time  being  happened  to  stand  back,  and 
that  the  magistrate  was  not  bound,  as  a  matter 
of  law,  to  confine  his  attention  to  the  limited 
portion  of  the  road  suggested  by  the  complainant, 
and  that,  on  the  contrary,  if  it  was  a  question 
of  law  and  not  one  of  fact,  he  was  bound,  as  a 
matter  of  law,  to  take  into  consideration  the 
buildings  east  and  west. 

The  magistrate  decided  against  the  complainant 
and  in  favour  of  the  defendant's  contention  upon 
both  points  of  law,  thinking  the  case  of  Sim/paon 
V.  Smith  applicable  and  the  other  question  to  be 
one  of  fact,  and  that  he  was  not  bound,  as  a 
matter  of  law,  to  confine  his  attention  to  the  por- 
tions of  the  road  suggested  by  the  complainant, 
and  he  adjourned  tne  hearing  to  allow  of  his 
visiting  the  premises  and  deciding  for  himself 
the  true  position  of  the  general  line  of  buildings, 
tod  whether  it  was  necessary  to  take  into  con- 
sideration the  other  buildings  in  order  to  arrive 
at  a  general  line. 

After  personally  visiting  the  localitj[  of  the  said 
premises  the  ma^strate  gave  his  decision  that  the 
general  line  of  ouildings,  as  defined  by  the  said 
architect,  was  not  the  true  general  line  of  build- 
in^  in  the  street,  place,  or  row  of  buildings  in 
which  the  defendant's  building  was  situate,  and 
held  that  it  was  necessary,  as  contended  by  the 
defendant,  in  order  to  arrive  at  a  general  line,  to 
take  into  consideration  the  position  of  the  said 
stable,  or  of  the  other  builoings  to  the  east  of 
Brandram-road,  above  mentioned,  or  of  all  of 
them,  and  after  foil  consideration  of  all  the  facts 


decided  that  the  defendant  had  not  built  beyond 
the  true  general  line  of  buildings,  but  stated  that 
had  he  confined  himself  to  the  houses  forming 
Newton-terrace,  or  to  the  houses  between  Brand- 
ram-road and  Belgrave-villas,  or  between  Brand- 
ram-road and  the  boundary  of  Hurst  Lodge,  his 
decision  would  have  been  the  same  as  that  of  the 
said  architect,  there  being  no  question  whatever 
that  in  that  particular  position  no  building  pro- 

i'ects  beyond  the  line  laid  down  by  the  architect, 
►ut  in  his  opinion,  after  viewing  the  spot,  there 
was  no  ground  in  fact  for  selecting  that  portion 
of  the  road,  and  laying  down  a  special  line  for  it, 
and  he  therefore  dismissed  the  said  summons, 
subject,  however,  to  the  opinion  of  the  High  Court 
upon  the  case. 

The  magistrate  also  found,  as  a  fact,  that  if  the 
true  position  of  the  general  line  was  a  question  of 
fact  for  him,  the  defendant's  building  did  not 
project  beyond  it. 

llie  questions  for  the  opinion  of  the  court 
were : — 

1.  Whether  the  magistrate  was  bound  by  the 
architect's  certificate  as  conclusive,  or  ought,  as 
he  did,  to  have  considered  for  himself  what  the 
true  general  line  of  building  was. 

2.  Whether  he  was  bound,  as  a  matter  of  law, 
in  considering  the  general  line  of  buildings,  to 
confine  his  attention  to  the  portions  of  the  road 
suggested  by  the  complainant,  and  if  on  either 
question  his  decision  was  in  the  opinion  of  the 
court  wrong,  the  defendant  was  to  stand  con- 
victed, and  the  magistrate  was,  on  the  case  being 
remitted  to  him  for  the  purpose,  to  make  tS. 
further  necessary  orders  on  the  application  of  the 
complainants  for  the  demolition  of  the  said  build- 
ing; but  if  the  court,  on  the  contrary,  was  of 
opinion  that  on  both  the  points  of  law  his  decision 
was  correct,  the  order  dismissing  the  summons 
was  to  be  confirmed. 

The  statute  25  &  26  Vict.  c.  102,  s.  75,  after 
repealing  18  &  19  Vict.  c.  120,  s.  143,  and  7  Geo.  4, 
c.  142,  s.  140,  proceeds  to  enact  in  lieu  thereof : 

That  no  building,  Btmcture,  or  erection  shall,  without 
the  consent  m  writing  of  tne  Metropolitan  Board  of 
Works,  be  erecf»d  beyond  the  general  line  of  baildings 
in  any  street,  plaoe,  or  row  of  honsee  in  which  the  aame 
is  sitnate,  in  ease  we  distance  of  snch  line  of  bnildia^ 
from  the  highway  does  not  exoeed  fifty  feat,  or  wifhm 
fif ^  feet  of  the  highway  when  the  distance  of  the  line  of 
bimdings  therefrom  amonnts  to  or  exceeds  fifty  feet, 
notwithstanding  there  being  gardens  or  vacant  spaoes 
between  the  line  of  bmldings  and  the  highway,  moh 
general  line  of  buildings  to  be  decided  by  the  snper- 
mtendinj?  arohiteot  to  the  Metropolitan  Boud  of  Works 
for  the  tune  being ;  and  in  oase  any  building,  stmotnre, 
or  erection  be  erected,  or  be  began  to  be  erected  or 
raised,  without  snch  consent  or  contrary  to  the  terms 
and   conditions   on  which  the   same  may  have  been 
granted,  it  shall  be  lawf nl  for  the  vestry  of  the  pariah 
or  the  Board  of  Works  for  the  district  in  which  snoh 
building  or  erection  is  situate  to  cause  to  be  made 
complamt  thereof  before  a  justice  of  the  peace,  who 
shall  thereupon  issue  a  summons  requiring  the  owner  or 
occupier  of  the   premises,   or  the   builder  or  peMon 
engaged  in  any  work  contrary  to  their  enactment,  to 
appear  at  a  time  and  plaoe  to  be  stated  in  the  summons 
to  answer  such  complaint ;  and  if  at  the  time  and  place 
appointed  in  such  summons  the  said  complaint  shall  be 
proved  to  the  satisfaction  of  the  justice  before  whom 
the  same  shall  be  heud,  such  justice  shall  make  an 
order  in  writing  on  such  owner  or  occupier,  builder,  or 
person,  directing  the  demolitLon  of  any  such  building  <ir 
erection,  or  so  much  thereof  as  may  be  beyond  the  said 
general   line  so  fixed  as  aforesaid,  within  such  time  as 
such  justioe  shall  consider  reasonable,  and  shall  also 
maJce  an  Older  for  the  payment  of  theoosts  hunured  iv 
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to  the  time  of  hearing ;  and  in  defanlb  of  the  building  or 
erection  complained  of  beinff  demolished  within  the  time 
limited  by  the  said  order,  the  said  vestry  or  board  shall 
forthwith  enter  the  premises  to  which  the  order  relates 
and  demolish  the  building  or  erection  complained  of,  and 
do  whatever  may  be  necessary  to  execute  we  said  order, 
and  may  also  remove  the  materials  to  a  convenient 
place,  and  subee(}uently  sell  the  same  as  they  think  fit ; 
and  all  expenses  incurred  by  the  said  veilary  or  board  in 
carrying  out  the  said  order  and  in  disposal  of  the  said 
materials,  may  be  recovered  by  the  said  veslzy  or  board 
from  the  owner  or  occupier  of  the  said  premises,  or  the 
builder,  or^  person  engaged  in  the  work,  either  by  action 
at  law  or  in  a  summarv  manner  before  a  justice  of  the 
peace  at  the  option  of  the  said  vestry  or  board,  in 
manner  provided  by  the  two  hundred  and  twenty-seventh 
section  of  the  firstlv-recited  Act  (18  A  19  Vict.  o.  120), 
as  to  the  recovery  of  penalties. 

WHUs,  Q.C.  (with  him  Walton)  for  the  appel- 
lants.— ^The  object  of  the  section,  the  meaning  of 
which  is  in  dispute  in  this  case,  is  not  to  give 
jurisdiction  to  the  magistrate  to  decide  the 
general  line  of  buildings  in  a  street,  but  to  fix  by 
a  competent  person,  to  wit,  the  superintending 
architect  to  the  Metropolitan  Board  of  Works,  a 
line  on  which  the  magistrate  is  to  proceed  when  the 
case  is  brought  before  him.  There  are  at  present 
conflicting  decisions  of  the  Court  of  Queen's 
Bench  and  of  the  Court  of  Common  Fleas  as  to 
the  construction  of  this  section,  the  Court  of 
Common  Pleas  haying  decided  in  the  cases  of  The 
Vestry  of  8t  George's,  Hanover-aquare^  v.  Sparrow 
(10  L.  T.  Eep.  N.  S.  504;  16  C.  B.  N.  S.  209)  and 
SifMoaon  v.  Smith  (24  L.  T.  Eep.  N.  S.  100; 
L.  ftep.  6  C.  P.  87),  that  the  architect's  certi- 
ficate is  only  evidence,  and  that  the  magistrate 
has  power  to  depart  from  it  and  decide  for 
himself  what  is  the  general  line  of  buildings, 
whereas  in  the  case  of  Bauman  v.  The  Vestry 
of  St.  Pampas  (L.  Eep.  2  Q.  B.  528)  the  Court 
of  Queen's  Bench  decided  that  the  architect's 
certificate  was  binding.  I  rely  upon  the  words  of 
the  statute  "  such  general  line  of  buildings  to  be 
decided  by  the  superintending  architect  to  the 
Metropolitan  Board  of  Works  for  the  time  being," 
and  afterwards  "  such  justice  shall  make  an  order 
in  writing  on  such  owner  or  occupier,  builder,  or 
person  directing  the  demolition  of  any  such 
Duilding  or  erection,  or  so  much  thereof  as  may 
be  beyond  the  said  general  line  so  fixed  as  afore- 
said.''^ These  words  can  only  mean  that  the  line 
is  to  be  fixed  by  the  architect  and  not  by  the 
magistrate,  there  being  no  mention  of  the  magis- 
trate's fixing  or  altering  the  line,  although  if  the 
Legislature  nad  intended  the  magistrate  to  have 
anjy  voice  in  fixing  it,  words  expressing  this 
might  easiljr  and  would  undoubtedly  have  been 
introduced  into  the  section.  [Lord  Colebidge, 
C.J. — On  what  ground  did  the  Court  of  Com- 
mon Pleas  come  to  the  conclusion  that  the 
xnagistrate  was  to  decide  for  himself  the  posi- 
tion of  the  true  general  line?]  The  court  said 
that  there  was  nothing  in  the  section  to  show 
that  the  decision  of  the  architect  was  to  be  final, 
and  that  it  was  only  intended  to  be  prima  facie 
evidence ;  but  I  submit  that  the  meaning  oi  the 
words  "  such  general  line  to  be  decided  "  can  only 
be  "  to  be  fixed  and  finally  determined."  [Lord 
OoLBKiDGB,  C.J. — ^At  any  rate,  it  is  clear  that  what 
the  architect  does  is  to  "  decide,"  and  I  must  say 
that  I  do  not  know  what  is  the  meaning  of  a 
primd  facie  |*  decision."  It  appears  to  me  to  be 
a  contradiction  in  terms.  Besides,  how  can  such 
a  question  be  decided  by  any  one  but  a  man  who 


understands  building  ?]    It  is  difficult  to  imagine 
that  it  could  haye  been  intended  that  a  magistrate 
should  decide  such  a  technical  question.    More- 
oyer,  in  the  case  of  The  Vestry  of  St.  George't, 
Hanover-square,  y.  Sparrow  it  was  not  necessary, 
to  decide  tnis  point,  ferle,  C.J.  says  clearly :  "  The 
matter  referred  to  us  by  the  first  question,  is 
*  whether,  in  point  of  law,  the  thing  of  glass  and 
iron  in  question,  placed  as  aboye  described,  mast 
be  held  to  be  an  erection  within  sect.  75  of  25  &  26 
Vict.  c.  102.'    For  the  reasons  he  has  stated,  the 
magistrate  was  of  opinion  that  it  was  not ;  and  I 
think  it  is  impossible  to  lay  down  that  in  point  of 
law  he  was   Dound  to  hold  that  it  was;"  and 
Keating,  J.  says :  "  He  (the  magistrate)  dismissed 
the  summons ;  the  only  proper  question  for  us  is 
whether  he  was  right  m  so  doing.     In  the  first 
place  he  found  that  the  thing  described  in  the 
case  was  not  an  erection  within  the  statute ;  that 
was    a    sufficient    ground    for    dismissing   the 
summons."    Under   these  circumstances  it  was 
clearly  irreleyant  to  proceed  to  discuss  the  second 
question  put  by  the  magistrate,  yiz.,  whether  the 
Ime  certified  and  decided  by  the  superintending 
architect  of  the  Metropolitan  Board  of  Works  as 
the  general  line  of  building  did  in  point  of  law 
preclude  all  further  inquiry  whether  it  is  the 
true  general  line  in  each  particular  street  or  row 
or  not.    Byles,  J.  recognises  this,  and  refuses  to 
giye  any  opinion  on  the  point.    He  says :  "  As  to 
the  hypothetical  question  put  to  us,  it  is  un- 
necessary for  the  court  to  express  any  opinion 
upon  it."    And  all  that  Willes,  J.,  who  alone  does 
not  ground  his  decision  on  the  first  point,  says  is 
that,  "  It  seems,  upon  the  face  of  it,  to  be  highly 
improbable  that  tne  Legislature  should  haye  in- 
tended to  make  the  superintending  architect  the 
absolute  judge."     [Stephen,  J.—tt  is  all  yeiy 
well  for  an  unprofessional  man  to  decide  on  the 
general  line  of  buildings,  when  he  has  a  red  line 
ruled  on  a  plan  before  him,  but  it  seems  to  ma 
that  it  must  be  highly  improbable  that  the  Legis- 
lature should  haye  intended  the  magistrate  to  go 
and    look  at  the  buildings  and  decide  on  the 
general  line  with  them  before  him.]    It  does  not 
follow  that,  because  the  ma^trate  has  not  to 
decide  what  is  the  general  line  of  building,  he 
has    nothing   to  do.      He  has,  for   instance,  to 
decide  what  is  a  building,  structure,  or  erection, 
and  what  is  a  street,  place,  or  row  of  houses. 
Then  the  decision  of  The  Vestry  of  St.  George% 
Hanover-square,  y.  Sparrow  (uhi  sup.)  being  merely 
a  dictum — ^it  not  being  necessary  in  that  case  to 
decide  this  point — ^the  next  case  of  Baum^an  y.  The 
Vestry  of  St.  Pancras  ( 1 1.  Eep.  2  Q.  B.  528)  is  in  favour 
of  the  appellants.  There  Cockbum,  C.J.  feels  him- 
self bound  by  the  express  words  of  the  section.  **  The 
magistrate,    he  says,  "  is  to  make  an  order  direct- 
ing the  demolition  of  such  building  or  so  much 
thereof  as  may  be  beyond  '  the  general  line  so  fixed 
as  aforesaid.'     The  latter  part  of  the  sentence  is 
referable  only  to  the  certificate  of  the  superintend- 
ing  architect ;  no  other  line  or  mode  of  determin- 
ing the  line  is  mentioned."    Mellor,  J.  says,  '*  The 
magistrate  would  haye  difficulty  in  saying  what 
is  the  general  line,  not  haying  the  requisite  techni- 
cal knowleffe,  whereas    the   architect    has    this 
knowledge.      Then  came  the  case  of  Simpson  y. 
SmUh  (L.  Eep.  6  C.  P.  87),  in  which  the  Court  <rf 
Common  Pleas  decided  that  the  architect's  cer- 
tificate was  not  conclusive,  solely  on  the  authority 
of  the  previous  case  of  The  Vestry  of  St.  Gecrgs^ 
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Hanover-sqttare,  v.  Sparrow  (vhi  «up.).  The  court 
in  that  case  recognise  that  either  view  of  the  case 
presents  difficulties,  and,  after  recapitulating  the 
difficnlties  arising  from  the  certificate  of  the 
architect  being  final,  and  the  possibility  of  diffe- 
rent architects  at  different  times  laying  down 
varying  lines,  repudiate  the  case  of  Banman  v. 
The  Vestry  of  St.  I^ancras  and  rely  on  the  decision 
of  the  Common  Pleas  in  The  Vestry  of  St.  George's, 
Eancver-squaref  v.  Sparrow.  It  is  contended  that, 
on  the  express  words  of  the  section,  the  decision  of 
the  architect  is  conclusive,  and  that,  further,  the 
oourt  is  bound  by  the  decision  in  BauTnan  v.  The 
Vestry  of  St.  Pancras^  the  case  of  Simpson  v.  Smith 
falling  with  The  Vesb'y  of  St,  George*s,  Hanover- 
s^iare,  v.  Sparrow,  on  which  it  is  wholly  founded, 
and  in  which  it  was,  as  above  stated,  quite  un- 
necessary to  decide  the  point  at  all. 

ChanneU  for  the  respondent. — The  case  of 
Simpson  v.  Smith  {uhi  sup.)  has  been  accepted  for 
thirteen  years  as  the  law  on  the  subject,  and  in 
the  9th  and  10th  sections  of  the  Metropolis 
Mfuiagement  and  Building  Acts  (4.mendment) 
Act  1882  (45  Vict.  c.  14)  the  Legislature  sub- 
stantially accepted  the  construction  placed  upon 
this  section  by  the  Court  of  Common  Pleas,  no 
mention  being  made  in  those  sections  of  the 
architect's  certificate.  [Lord  Colekidge,  C.J. — 
The  opinion  of  the  court  is  strongly  in  favour  of 
the  appellants,  but  in  view  of  the  conflicting 
decisions  on  the  point  we  should  think  it  right 
not  only  to  give  leave  to  appeal,  but  to  encourage 
an  appeal  in  order  that  the  point  may  be  settled 
by  a  decision  which  would  be  binaing  on  these 
courts.]  That  being  so,  it  being  understood  that 
the  respondent  is  to  be  at  liberty,  if  he  should 
think  fit  to  appeal,  to  avail  himself  of  all  the 
argoments  which  may,  on  the  case  stated,  be  urged 
in  nis  favour — as,  for  instance,  that  the  architect 
is  bound  to  lay  down  the  general  line  of  the  whole 
street,  and  cannot  at  will  take  a  small  section  of  a 
street  by  itself — I  will  not,  as  the  court  are  in  full 
possession  of  all  the  argument  and  cases  upon  the 
point,  and  has  come  to  a  decision  upon,  them, 
weary  the  court  by  further  insisting  on  those  in 
the  respondent's  favour. 

Lord  Coleridge,  C.J. — ^In  this  case  it  appears 
to  me  that  we  ought  not  only  to  grant  leave  but 
to  encourage  an  appeal,  because  it  is  in  vain  to 
deny  that  the  decisions  at  present  existing  on  this 
point  are  conflicting.  There  can  be  no  doubt  that 
the  judgment  of  the  Court  of  Queen's  Bench  in 
the  case  of  Baum^in  v.  The  Vestry  of  St.  Pancras 
directly  conflicts  with  the  opinion  of  the  Court 
of  'Common  Pleas  in  the  case  of  The  Vestry  of 
Bt.  George's,  Haruyver*square,  v.  Sparrow  ;  and  it 
is,  moreover,  intended  so  to  conflict,  because  the 
Lord  Chief  Justice  goes  into  the  arguments  put 
forward  by  the  Court  of  Common  Pleas  in 
The  Vestry  of  St.  George's,  Hanover-square,  v. 
Sparrow,  and  concludes  his  judgment  by  say- 
ing that  he  cannot  consent  to  be  bound  by 
that  case,  showing  thereby  not  only  that  he 
differed  from  the  conclusion  arrived  at  by 
the  Court  of  Common  Pleas,  but  that  he  dif- 
fered intentionally.  At  that  time  there  was  no 
appeal  except  in  particular  cases,  of  which  this 
i^as  not  one,  and  so  there  was  nothing  else  for  it 
but  for  the  two  courts  to  continue  to  differ. 
^ext  came  the  case  of  Simpson  v.  Smith,  in  which 
the  Court  of  Common  Pleas  maintained  the  opinion 


it  had  originally  arrived  at,  and  held  once  more 
that  the  magistrate  was  not  bound  by  the  certifi- 
cate uf  the  superintending  architect  of  the 
Metropolitan  Board  of  Works,  whereas  the  Court 
of  Queen's  Bench  held  that  he  was  so  bound.  It 
may  be  said  that  the  point  on  which  the  conflict 
arises  was  not  necessarily  before  the  Court  of 
Common  Pleas  in  the  early  case  of  The  Vestry  of 
St.  George's,  Hanover-square,  v.  Sparrow,  the  point 
before  them  bein^  as  to  whether  a  certain  thing 
was  an  erection  within  the  meaning  of  the  section 
or  not.  It  is  true  they  might  have  abstained 
from  deciding  it,  but  they  did  not,  and  after 
the  contrary  decision  of  the  Court  of  Queen's 
Bench  they  reaffirmed,  in  Simpson  v.  Sm/ith, 
their  original  view.  Then  after  that  there  was, 
if  I  remember  right,  a  case  in  the  Queen's  Bench, 
which  does  not  appear  to  have  been  reported,  in 
the  argument  of  which  I  took  part,  and  in  which, 
the  attention  of  the  court  having  been  called  by 
me  to  the  conflicting  decisions  of  the  Court  of 
Common  Pleas,  they  adhered  to  the  view  origi- 
nally taken  by  the  Court  of  Queen's  Bench  in 
Bauman  v.  The  Vestry  of  St.  Paneras,  This  being 
a  case  then  in  which  two  great  courts  are  distinctly 
in  conflict  I  confess  that  I  am  not  satisfied  witn 
the  decisions  of  the  Court  of  Common  Pleas. 
My  reading  of  the  statute  coincides  with  the 
reading  which  commended  itself  to  the  Court  of 
Queen's  Bench,  and  I  think  that  the  judgment  of 
Cockbum,  C.J.  in  the  case  of  BoAMnan  v.  The 
Vestry  of  St.  Pancras  {ubi  sup.)  interprets  the 
statute  quite  rightly  and  unanswerably,  and 
the  view  of  the  law  contained  therein  is  my 
view.  I  confess  that  I  do  not  understand  the  mean- 
ing of  the  judgment  of  the  Court  of  Common 
Pleas  in  the  case  of  The  Vestry  of  St  George^s, 
Hanover-square,  v.  Sparrow  (uhi  sup.),  as  reported 
in  the  Common  Bench  Beports  (16  C.  B.  N.  S. 
209) ;  but,  in  the  present  state  of  the  facts,  it  is 
enough  for  me  to  say,  without  going  into  the 
reasons  given,  that  I  agree  with  the  view  taken 
by  the  Queen's  Bench,  and  not  with  that  taken 
by  the  Common  Pleas,  for  with  one  or  the  other  I 
must  differ.  The  second  point  appears  to  me  to 
fail  Mr.  ChanneU  also,  namely,  that  the  architect 
is  not  entitled  to  settle  the  general  line  of  a  row 
of  houses,  but  only  of  a  street,  and  that,  however 
long  the  street  may  be,  yet  he  must  lay  down 
the  whole  street.  I  think  that  that  fails  him  on 
the  words  of  the  Act  of  Parliament,  which  are 
"  in  any  street,  place,  or  row  of  houses."  I  think 
that,  beyond  all  doubt,  that  means  any  row  of 
houses  the  general  line  of  which  the  architect  has 
settled.  I  think,  therefore,  that  the  magistrate 
was  bound  by  the  architect's  certificate  as  conclu- 
sive, and  ought  not  to  have  considered  for  him- 
self what  the  general  line  of  building  was,  and 
that  the  respondent  has  committed  a  breach  of 
this  section. 

Stephen,  J. — I  am  of  the  same  opinion.  It  is, 
I  think,  quite  obvious  that  the  decisions  of  the 
Courts  of  Queen's  Bench  and  Common  Pleas  con- 
flict, and,  under  those  circumstances,  we  are 
bound  to  look  at  the  words  of  the  Act  and  see 
what,  in  our  opinion,  is  their  meaning.  I  do  not 
wish  to  say  more  of  the  other  cases  than  that 
they  conflict.  In  the  meantime,  my  own  judg- 
ment upon  the  words  of  the  section  agrees  wiUi 
that  of  my  Lord  on  the  ground  that  the  view  he 
takes  is  in  accord  with  their  plain  meaning.  The 
words,  it  is  true,  are  somewhat  obscure,  because 
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the  framer  of  the  section  puts  in  five  lines  of 
qualifying  matter  before  he  goes  on  to  say,  "  such 
general  line  of  buildings  to  be  decided  by  the 
superintending    architect    to    the    Metropolitan 
Board  of  Works  for  the  time  being."    But,  if  the 
arrangement  of  the  clauses  be  slightly  altered  so 
as  to  oring  out  the  true  sense  m  the  section,  it 
clearly  reads  that  no  building,  structure,  or  erec- 
tion shall,  without  the  consent  in  writing  of  the 
Metropolitan  Board  of  Works,  bo  erected  beyond 
the  general  line  of  buildings  in  any  street,  place, 
or  row  of  houses  in  which  the  same  is  situate, 
such  general  line  of  buildings  to  be  decided  by 
the  superintending  architect  to  the  Metropolitan 
Board  of  Works  for  the  time  being.      Then  the 
words  omitted  mean,  that  in  case  the  distance 
of  such  line  of  buildings  from  the  highway  does 
not  exceed    fifty  feet,  then  in    every  case  the 
consent    of    the   board    is    necessary    to    build 
beyond  the  line;  but  in  case  it  amounts  to  or 
exceeds  fifty  feet,  then  you  may  build  beyond 
the  line,  so  long  as  you  are   more  than    fifty 
feet  from  the  highway,  without  the  consent  of  the 
board,  but,  notwithstanding  there  being  gardens 
or  vacant  spaces  between  the  line  of  buildings  and 
the  highway,  no  building  must  be  erected  within 
fifty  feet  of  the  highway  without  the  consent  of 
the  board.    The  first  thing  to  be  done  then  clearly 
is  to  say  what  is  the  general  line,  and  in   my 
opinion  that  is  what  has  to  be  decided  by  the 
superintending  architect  for  the   time  being  of 
the  Metropolitan  Board  of  Works.    Then,  if  the 
distance  of  the  general  line  from  the  highway  is 
less  than  fifty  feet,  there  is  one  provision  for  that 
case,  and  if  fifty  feet  or  more  than  fifty  feet  then 
there  is  another  provision  for  that  case.    Then 
the  section  provides  for  a  building  being  erected 
contrary  to  these  provisions,  enacting  that  if  any 
building  be  so  erected,  complaint  is  to  be  made  to 
a  justice  of  the  peace,  and  wnat  he  has  to  decide  is 
whether  the  building  is  beyond  the  general  line, 
and  if  the  complaint  is  proved  to  his  satisfaction 
he  is  to  make  an  order  for  the  demolition  of  such 
building  or  so  much  thereof  as  may  be  beyond  the 
said  general  line  so  fixed  as  aforesaid.    Tbiat  seems 
to  me  to  be  the  meaning  and  the  whole  of  the 
meaning  of  the  section.    There  is  a  little  clumsi- 
ness in  the  way  in  which  it  is  framed,  but  the 
meaning  is,  to  my  mind,  as  plain  as  it  can  be. 
As  to  the  contention  that  it  must  be  the  general 
line  of  the  street,  this  is  clearly  to  my  mina  a  case 
in  which  a  building  has  been  erected  beyond  the 
general  line  of  buildings  in  a  row  of  houses,  and 
so  within  the  section.    I  think,  therefore,  that  in 
this  case  the  magistrate  has  no  option  but  to  make 
the  order  asked  for  in  accordance  with  the  terms 
of  the  section. 

Mathew,  J.— I  am  of  the  same  opinion.  The 
effect  of  the  decision  of  the  Court  of  Common 
Pleas  is  to  strike  out  of  the  section  the  words 
^  the  said  general  line  so  fixed  as  aforesaid,"  and 
I  think  these  words  ought  to  have  effect  given  to 
them. 

Solicitor  for  the  appellants,  G,  Whale. 
Solicitors  for  the  respondent,  Shaw  and  Sons. 
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Saturday,  June  28, 1884. 

(Before  Gteovb,  Hawkins,  Stephen,  Watkin 
Williams,  and  Mathew,  JJ.) 

Reg.  v.  Catheeine  Jones,  (a) 

Ohtaining  goods  hy  false  pretences — Necessity  for 
proof  thai  the  goods  were  delivered  on  the  faith  of 
the  false  pretence. 

On  an  indictment  for  obtaining  goods  hy  false  pre* 
tenceSf  the  false  pretence  charged  and  proved 
being  that  the  prisoner  wa^  daughter  of  a  lady  of 
the  same  name,  residing  ai  a  certain  place,  there 
being  no  evid&ime  that  the  goods  were  not  delivered 
to  the  prisoner  before  her  name  and  address  were 
ashed  for: 

Held,  that  there  was  no  sufficient  evidence  to  stutain 

the  indictment,  it  being  essential  on  a  prosecution 

for  obtaining  goods  by  false  pretences  to  prove 

that  the  goods  were  delivered  on  the  faith  of  the 

false  pretence  charged. 

Case  reserved  by  the  Chairman  of  the  Carnarvon- 
shire Sessions. 

The  case  stated : — 

The  prisoner  was  tried  at  the  quarter  sessions 
for  the  county  of  Denbigh,  holden  on  the  12th 
April  1^4,  upon  an  indictment  of  which  the 
foil  D wing  is  a  copy : 

County  of  Denbigh,  to  wit.— The  inrora  for  onr  ImAj 
the  Qneen  upon  their  oath  present  mat  Oatheiine  Efln 
Jonei,  on  the  twenty-third  day  of  Noyember,  in  the  yeu 
of  onr  Lord  one  thousand  eight  hundred  and  eightj-tmeiL 
unlawfully,  knowingly,  and  designedly  did  f ala«uy  pretond 
to  one  Catherine  Mary  Williams  (shop  assistant  to  ons 
William  Simon  Williams)  that  she,  the  said  Cathenne 
Ellen  Jones,  was  Miss  Jones,  Cefh  Sheroam,  CamarroB- 
shirOi  and  that  she,  the  said  Catherine  Ellen  Jones,  wanted 
to  have  a  dolman,  a  jaoket.  a  oape,  and  a  pair  of  gloves, 
to  show  to  her  the  said  Catherine  Ellen  Jones's  motber, 
by  means  of  whioh  false  pretences  the  said  OatheriBe 
Ellen  Jones  then  unlawfuQy  did  obtain  from  the  ssid 
Catherine  Mary  Williams,  one  dolman,  one  jacket,  and 
one  fur  cape  and  one  pair  of  gloves,  of  the  goods 
and  chattels  of  the  said  William  Simon  Williams,  witii 
intent  to  defraud,  whereas  in  truth  and  in  fact  the  said 
Catherine  Ellen  Jones  was  not  Miss  Jones,  Cefki 
Sheroam,  Camarvooshire,  and  whereas  in  faust  and  in 
truth  the  said  Catherine  Ellen  Jones  did  not  want  a 
dolman,  a  jacket,  a  cape,  and  a  pair  of  glorea  to  show 
to  her  the  said  Catherine  Ellen  Jones's  mother,  as  she  ths 
said  Catherine  EUen  Jones,  did  then  so  falsely  pretend  to 
the  said  Catherine  Mary  WilliMns,  and  the  said  Caihariiw 
Ellen  Jones  at  the  time  she  so  falsely  preteaded  as 
aforesaid  well  knew  the  said  pretenoes  to  be  false. 

The  following  was  the  evidence : — 

Catherine  Mary  Williams  sworn : 

live  at  London  House,  Llanrwst.  On  the  SSkd  Nor. 
last  was  assistant  to  Mr.  WiUiams.  Prisoner  came  to 
our  shop.  I  attended  her.  She  asked  me  for  a  jacket 
a  fur  cape,  and  a  dolman.  She  went  downstaos  and 
asked  for  a  pair  of  gloves.  I  put  these  things  into  a 
parcel.  She  said  her  name  was  Miss  Jones,  Csfn 
Shercam,  Camavon.  She  said  she  would  retain  the 
goods  on  the  following  Tuesday.  She  said  she  wanted 
to  show  them  to  her  mother.  I  made  an  entry  in  the 
hook — ^the  approbation  book.    She  saw  me  writing  it. 

Cross-examined : 

This  was  the  only  entry  I  wrote  on  that  day.  Then 
were  eleven  assLstsnts  in  the  shop.  No  one  was  in  the 
room  except  Mrs.  Williams.  Prisoner  only  mentioned  a 
jacket  and  a  cape  at  first,  and  then  asked  for  the  dofansn. 
Am  sure  I  served  her  with  the  cape.  I  identify  jacket 
and  dolman  (produced).    Am  not  sure  of  the  oape. 

William  Simon  Williams  sworn : 

Keep  shop  at  Llanrwst.    Last  witness  is  an  aasistsai 

(a)  Beportod  by  W.  F.  FiKLASOH,  Esq.  BanistaiH^JAW. 
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m 


Ge.  Cjul  ItS8.] 


Bae.  1^.  Rnwoir. 


[Cft.  Oaa.  Sh, 


These  «rtidlee  (jacket  and  dolUMi  prodiieed)  tte  ny  | 
pwyetior.  Gamiot  mrear  to  the  oape.  We  htkY^  bobm 
tflEe  itb  Wrote  to  Hue  Joaet.  The  eayelope  (prodnoed) 
i«  in  the  handwritmg  of  m;^  ole?k.  The  envelope  waa 
retained  addressed  to  me  with  twopenoe  to  pay;  Miss 
Jones,  Csfn  Sheroam,  Ti^bonti  vid  Conway,  is  on  the 
eaveh^.  I  zead  a  letter,  and  ia  eoaaaqMBoe  took  oat  a 
warrant  to  apprehend  prisoner. 


Made  a  flharge  ones  asainst  a  person  for  stealinff  goods. 
Saw  a  letter  staB^>ed  gtrng  to  the  post. 

Jane  Jones  sworn: 

lire  atCMh  Shsvoam,  Oanarvenshlre.  Do  not  know 
prisoner.  Kerer  told  her  to  ipo  to  London  Hoase,  Lka« 
rwit.  Keyer  ordered  goods.  Bemember  getting  that 
Istfeer.    Isentitbaok.    A  girl  wrote  for  me. 

Cross-examined : 

My  place  is  known  as  Has  Ilychan  or  Cefb  Llyohao. 

l%omas  Hammond  sworn : 

Am  snperintendent  of  polioe  at  Uanrwst.  Went  to 
raisoner's  honse  Tanyfron,  Eglwysfaoh,  Denbighshire. 
ANoid  ber  in  the  kitohen.  Told  her  I  had  a  warrant  to 
spprehsnd  her  for  obtaini&g  goods  from  London  House, 
LJanrwst  by  false  pretenoee.  She  said,  "  I  was  not 
fbere."  I  oantioned  her  and  said  I  would  searoh  the 
hcraae.  Told  her  to  sit  down  as  I  expected  another  oon- 
itebte.  She  went  npstairs.  I  followed  her.  She  went 
to  a  box  and  took  the  articles  (now  prodnoed)  ont  of  it,  and 
handed  tliem  to  me  and  said  "  these  are  them."  lliere 
vaa  a  warrant  issned  before  this  one.  I  heard  the  eri- 
donee  ot  Oatherine  Mary  Williams. 

Crogp  OTftmiTiod ; 

BadnosoarQkwwtant.    Saw  prisoner's  motiier.    She 

nasilL 

The  prisoner's  statement  on  the  deposition  ma 

pnt  in  and  read,  as  follows : 

I  did  not  give  tiie  name  of  Miriam  Jones,  but  I  gSTS 
ny  own  name,  Miss  Jones.  I  said  tiie  same  thing  to  Mrs. 
mlUsms  si  ue  shop  door.  I  do  not  know  the  people  or 
Ihepkoeat  Cofn  SheroKm. 

CATBMKLKK  £l4LBK  JONBS. 

At  the  close  of  the  ease  for  the  prosecution, 
ooansel  for  the  prisoner  objected  that  there  was 
no  eridenoe  to  go  to  the  jury  that  any  of  the  goods 
charged  were  obtained  from  Catherine  Mary 
WiUians  by  meaiis  of  the  pretences  alleged  in  the 
iacdotiBent,  or  any  of  them. 

I  declined  to  withdraw  the  case  from  the  jury 
heeaase  I  thought  that  on  the  whole  there  was 
eridenoe  to  go  to  them  that  the  prisoner  obtained 
the  jacket  and  dolman  from  Catherine  Mary 
Williams  by  means  of  <»ie  of  the  false  pretences 
sUoged  in  the  indictment,  namely,  that  she  waa 
Miss  Jones,  Cefn  Sh^roani,  Camarronshire  (the 
prisoner  really  liTing  at  Eglwysfach  in  Denbigh- 
shire) and  also  that  there  was  eyidence  of  an  in- 
tsBt  to  defraud,  namely,  a  false  address  giyen,  the 
goods  not  returned  as  promised,  and  a  denial  to 
the  Bolioe  superintendent  that  she  had  been  at 
Lonoon  Honse,  Llanrwst^  when  she  was  fijivt 
charged  by  him. 

The  jury  found  the  prisonM:  guilty,  and  she  was 
sentenced  to  one  month's  imprisonment,  subject 
to  the  conyiction  being  sustained  by  this  court, 
and  admitted  to  bail  in  the  meantime. 

The  opinion  of  the  court  for  the  consideration  of 
drown  Cases  Besored  is  requested  whether  there 
was  any  evidence  which  ought  to  haye  been  left  to 
the  jury  that  any  of  the  goods  mentioned  in  the 
indictment  were  obtained  from  Catherine  Mary 
Williams  by  meaos  of  the  pretences  alleged  therein. 

if  the  cQDTt  shoold  be  ci  opinion  that  there  was 
Si^  such  evidence  for  the  jury,  conviction  is  to 
~;i£of  a  cootrary  ofHnion»  to  be  quashed. 

icaa.  Oab.— yol.  xm. 


"No  counsel  appeared  lor  the  prosecution. 

Malcolm  JDouglast  for  the  prisoner. — ^There  was 
no  evidence  that  the  0X>dB  were  delivered  to  the 
prisoner  on  the  faith  of  her  being  the  daughter  of 
the  lady  named.  For  anything  that  appears,  the 
goods  may  have  been  delivered  to  her  on  the  &ith  of 
her  appearance  and  address,  or  on  the  faith  of 
some  other  statement.  [Gbovb,  J. — She  got  the 
goods  under  the  pretence  that  they  would  be  sntK 
mitted  to  her  mother.]  That  is  not  the  pretenoa 
charged,  nor  would  it  have  been  a  false  pretenee 
of  an  existing  fact.  [Mathbw,  J. — Was  there 
any  evidence  that  the  prosecutors  knew  Miss 
Jones  of  Cefn.]  None ;  and  therefore  there  wtts 
nothing  to  show  that  the  goods  being  for  her 
would  have  been  any  inducement  to  entrust  her 
with  them.  [Mathiw,  J.^^There  is  no  evidence 
that  the  goods  were  not  delivered  before  the 
address  was  asked  for.]  There  ifi  not.  [MASiBlir, 
J. — ^They  may  have  been  handeji  to  her  before  she 
gave  the  address.]    That  is  sa 

Gbovb,  J. — We  think  the  evidence  in  this  case 
was  insufficient.  It  must  always  aroear  on  an 
indictment  for  obtaining  goods  by  faXse  pretences 
that  the  prosecutor  parted  with  the  ffoods  upon 
the  faith  of  the  false  pretence  alleged,  and  here 
that  does  not  appear,  for  there  is  no  evidence  that 
the  prosecutors  nad  not  parted  with  their  goods 
before  the  prisoner  was  asked  her  name  and 
address.  And  there  ia  nothing  to  show  thai  thev 
would  not  eaiMlly  have  sent  the  goods,  whida 
were  only  to  oe  sent  on  approval*  whoever  had 
ordered  them. 

Hawkdtb,  J.  concurred.  There  was,  he  8aid»  im» 
evidence  to  show  that  the  goods  were  parted  wilk 
on  the  false  pretence  alleged. 

Stxphbn,  J.  concurred.  The  case»  he  said^ 
cannot  be  distinguished  from  one  of  merdly 
giving  a  wrong  address,  which  n»y  be  a  falsehood 
but  not  a  false  pretence  on  which  the  goods  werto 
obtained. 

Mathew,  J.-*-The  evidence  in  such  a  case  mnsti 
be  such  as  dearly  to  show  that  the  goods  weie 
parted  with  on  the  false  pretence  alleged ;  here 
there  was  no  such  evidence.  It  is  not  enough  te 
show  that  a  feJse  address  was  given  if  it  does  not 
appear  that  the  goods  were  parted  with  on  the 
faith  of  it.  There  was  no  evidence  here  that  the 
goods  were  obtained  by  the  prisoner  on  the  faith 
that  she  was  the  daughter  of  the  lady  namied. 

Watkin  Williaub,  J.  concurred. 

Conviction  aeoordingly  %d  omilft. 


Satwfday,  June  28, 1884 

(Before  Qjuptb,  Hawkins,  Stiphbh,  Wjhujm. 
WiLUAMS,  and  Mathiw,  JJ.) 

Bbo.  v.  RnsoH.  {a) 

Beeeivvng  goods  Jmowi/ng  Ikem  to  ha/w  been  si&Un^- 
JEvid&nce — AeoowU  given  by  the  j^rieonmn^ 
Evidence  to  negative  U, 

OniMviiiSMnMntfoTTeoeMnf^fM  Hk/em 

to  have  been  etolen,  ihepnmnor^s  aeoov/ni  being' 
that  lie  hadpurchoMd  them  of  a  tradeaman  m  Hm 
aame  to%Dnt  other  oireumeta/neee  in  the  earn  tendr 
ina  to  nega^tive  ii,  though  Hhe  tradeBman  wot  net 
eaibedfor  the  proeecuUon : 

(a)  Reported  by  W.  r. 
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C&.  Cab.  Bbb.] 


Sxe.  V,  BiTsov. 


[Ge.  Cab.  Bn, 


^HeZd,  ^^  it  was  not  necesaary  to  call  Mm  on  the 
!.   part  of  the  proBectUion,  there  hemg  other  cvrcum' 
stances  in  the  ease  from  which  the  jwry  might 
•    favrhf  infer  the  falsehood  of  the  prisonef^s  story, 

^Case  reserved   by  the   Becorder   of   Hastings, 
which  stated  as  follows . — 

^'     Alfred  Miller  and  Charles  Bitson  were  tried 

:  before  me  at  the  Greneral  Quarter  Sessions  of  the 

.Peace  for  the  Borough  of  Hastings,  holden  on  the 

Idth  April  1884,  on  an  indictment  which  charged 

Wilier  with  stealing  a  piece  of   leather  of  the 

value  of  3«.  6d.,  the  property  of  his  master,  and 

Bitson  with  receiving  the  said  leather  knowing  it 

^  to  have  been  stolen. 

The  prisoner  Miller  pleaded  guilty,  and  was 
called  as  a  witness  for  the  prosecution. 

The  evidence,  so  far  as  it  is  material  to  the  point 
reserved,  was  as  follows  :— 

George  Henry  Ash  said : 

I  am  msjunger  to  Mr.  Bostook,  the  proseoator,  who 
oarries  on  hnrineM  aa  m  bootmaker  at  27^  Norman-road. 
The  prifloner  Miller  wa«  an  errand  boy  in  the  shop  for 
oloee  on  two  vean.  I  identify  the  two  pieces  of  leather 
produced  by  their  beinff  marked  on  the  edgewith  ai)enoil 
and  on  the  back  with  a  blunt  awU  I  marked  them 
myself,  flaiold  Jenner  was  present.  It  was  then  all  in 
one  pieoe.  The  valne  wonla  be  5«.  when  whole.  It  is 
sole  leather.  I  marked  it  on  Thnrsday,  the  2l8t  Feb.  I 
put  it  back  when  I  had  marked  it  to  where  I  took  it  from, 
vis.,  the  leather  shop-^e  back  part— amongst  other 
pleoeB.  I  went  to  the  prisoner  Biteon's  shop  on  the  23rd, 
that  wonld  be  the  Saturday  following.  Love,  the  deteo- 
tive,  went  with  me.  An  apprentice  and  toe  priaoner 
Bitwm  were  there.  Love  said,  "I  want  to  see  your  etook  <^ 
sole  leather."  He  (the  prisoner  Eitson)  said, '^There  it  is  " 
(pointing  to  the  back  part  of  the  shop),  we  looked  at  it 
and  found  nothingtbere.  Love  then  said,  "I  must  search." 
Bitsonsaid,  ''Haveyon  a  warrant  P"  Lore  said,  "No,Idon't 
require  one."  Love  then  said,  * '  What  have  yon  got  in  that 
box  P  "  Bitson  said,  "  There  are  a  few  odd  pieces  in  that." 
We  asked  for  the  key.  Bitson  went  to  nis  house  and 
fetched  it.  He  then  unlocked  the  box.  The  pieces  of 
leather  produoed  were  found  in  the  box  amongst  other 
pieces.  I  took  one  and  said,  '*  That's  the  pieoe  I  want." 
Ititsonsaid,  "  I  buy  my  leather  of  Mr.  Beeves."  I  said, 
"Ton  did  not  buy  that  there."  I  then  said  I  should  give 
him  in  charge  for  receiving  stolen  property. 

On  cross-examination  the  witness  said : 

Workfaig  shoemakers  have  leather  given  out  to  them 
to  out  from,  they  keeping  the  cuttings  as  perquisites. 
When  my  master  gives  out  leather  for  a  particular  job 
it  would  be  stamped.  The  soles  and  heela  would  be  cut 
out  of  different  pieces.  Miller,  the  prisoner's  father, 
works  for  us ;  he  would  be  allowed  to  sell  the  cuttings. 
My  own  knowledge  of  the  value  of  leather  is  not  great. 
I  said  before  the  magistrates  the  value  was  &.  6d. 
Bitson  took  the  leather  out  of  the  box  himself.  I  know 
there  is  such  a  person  as  Beeves.  I  know  the  pieces  of 
leather  by  the  marks  upon  them  (the  witness  here  pointed 
out  the  marks).  I  put  marks  on  one  of  the  pieces  after 
leaving  Bitson's  shop.  This  was  to  distingniBh  it  from 
the  other  pieces.  I  marked  the  leather  on  the  2lBt.  I 
said  the  8&id  before  the  magistrates ;  that  was  my  mis- 
take. I  only  took  away  one  piece  of  leatiier  from 
Bitson's  the  first  time.  I  thought  that  would  be 
Buffioient.  Afterwards  I  went  back  and  got  the  other 
piece.  I  took  back  the  pieoe  I  had  taken  away  the  first 
time  and  fitted  the  two  pieces  together. 

On  re-examination  witness  said  i 

When  in  one  pieoe  it  would  be  worth  9»,  i  when  out  in 
two,  8f .  6d. 

Harold  Jenner,  the  cutter  employed  Irjr  Bostock, 
was  then  called  to  corroborate  the  marlong  of  the 
leather.    He  said : 

I  identi^the  leather  by  two  pencil  marks  [points  them 
oat]  and  the  mark  on  the  back  made  with  an  awL  I  was 
present  when  the  marks  were  put  on ;  we  were  in  the 
backpart  of  the  shoo.  It  was  then  in  one  piece.  It 
wonla  be  worth  fEom  3s.  64.  to  4ff. 


On  croBS-examination : 

There  would  be  very  littie  diff erenoe  in  the  value  vhan 
cut  In  two.  This  sort  of  leather  is  sold  by  weight.  It 
was  two  strokes  with  a  pencil  that  were  put  on  tae  edge. 

On  re-examination  witness  said : 

I  also  reoogoiss  the  leather  hj  the  mark  made  with  tiie 
blunt  awl. 

James  Love,  the  detective,  gave  evidence  aa  to 

going  with  the  witness  Ash  to  Bitson's  shop  and 
nding  the  leather  in  the  locked  box.     Witness 
then  continued : 

When  I  said  he  would  be  charged  with  reeeiTing  the 
leather  knowing  it  to  have  been  stolen,  he  said,  **  I  b^j 
my  leather  of  Mr.  Beeves."  I  said,  *'  You  did  not  buy  tius 
of  Mr.  Beeves."  He  said,  "  Yes,  I  did."  There  is  swdi  a 
person  as  Beeves ;  I  know  him. 

On  cross-examination  witness  said : 

I  saw  Ash  mark  this  piece  of  leather  after  it  was  found 
In  the  box  [pointing  to  some  marks].  He  made  a  orois 
on  one  side  and  pendl  lines  on  the  other. 

Alfred  Miller  (the  prisoner  who  had  pleaded 
guilty  to  stealing  the  leather)  was  then  called. 
He  said : 

I  live  with  my  father  Benjamin  Miller.  I  have  known 
Bitson  about  five  years.  Have  taken  him  pieces  cf 
leather  about  once  a  week  for  the  last  twelve  monthg. 
It  was  Mr.  Bostock's  leather.    I  took  him  the  pieces 

Produced.    It  was  then  in  one  piece.    It  was  on  Friday, 
[e  gave  me  4d,  for  it.     I  saw  Bitson  last  night.    He 
asked  me  not  to  let  out  anything  more.     His  brotiisr 

Sbve  me  2d.  The  prisoner  Bitson  was  there  at  the  time, 
e  sent  no  message  by  me  to  my  father.  I  took  the 
leather  from  the  cutting  room.  I  recognise  the  msoe  of 
leather  bv  having  drawn  a  oross  upon  it  with  the  oaok  of 
a  knife  at  Bostock's  shop. 

Counsel  for  the  prisoner  submitted  that,  as  the 
prisoner  had  given  the  name  of  a  real  well-known 
person,  viz.,  Mr.  Beeves,  as  the  person  from  whom 
ne  had  bought  the  leather,  it  was  incumbent  on 
the  prosecution  to  call  Beeves  to  contradict  this 
statement,  and,  as  Beeves  was  not  called,  there 
was  no  case  to  go  to  the  jury,  and  that  I  was 
bound  to  direct  an  acquittal  on  the  authority  of 
Beg.  V.  Orowhu/rst  (1  G.  &  K.  370). 

1  declined  to  do  so,  but  said  I  would,  on  the 
authority  of  that  case,  reserve  the  point  if  counsel 
wished  it.  And  I  then  directed  the  jury  that  it 
was  not  necessary,  as  a  matter  of  law,  to  call 
Beeves ;  and  that,  if  they  were  satisfied,  without 
his  evidence,  beyond  all  reasonable  doubt,  as  to 
the  identity  of  the  leather,  which  was  the  only 
point  on  which  Beeves's  evidence  could  be  im- 
portant, and  that  the  account  which  the  prisoner 
gave  of  how  he  became  possessed  of  it  was  false, 
they  were  at  liberty  to  find  a  verdict  of  guilty. 

The  jury  found  the  prisoner  guUty,  and  1  re- 
spited judgment. 

If  the  court  should  be  of  opinion  that  my  direc- 
tion was  right  in  law,  the  verdict  is  to  staind.  If 
not,  then  the  conviction  is  to  be  quashed. 

BoBT.  Ht.  Hubst,  Becorder  of  HastinKS. 

No  counsel  appeared  for  the  prosecution. 

QUI  for  the  prisoner. — ^Where  the  prisoner 
gives  an  account  which  is  not  in  itself  unreason- 
able, as  to  how  he  became  possessed  of  the  stolen 
articles,  it  is  for  the  prosecution  to  offer  evidence 
to  falsify  it: 

Reg,  V.  Orowhurst  (obi  «iip.). 
The  account  given  by  the  prisoner  in  this  case 
was  quite  reasonable,  and  Beeves  ought  to  have 
been  called  for  the  prosecution.  [Hawkins,  J.— 
Then,  do  vou  say  that  whenever  the  prisoner  savB 
he  had  the  goods  from  C.  J).,  the  latter  moat  be 
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called  for  the  prosecution  P]  It  is  submitted 
that  when  the  account  given  is  reasonable,  and 
the  person  vouched  is  accessible,  so  that  it  is 
reasonable  to  call  him,  he  ought  to  be  called  to 
make  out  the  case  for  the  prosecution.  [EL^w- 
xiNS,  J. — ^Here  there  was  otner  evidence  m  the 
case ;  the  piece  of  leather  worth  5«.,  purchased  of 
a  boy  for  6d.^  and  kept  locked  up  in  a  box. 
Stephen,  J. — ^It  must  be  a  question,  in  each  case, 
under  the  ])articular  circumstances  of  the  case, 
whether  it  is  necessary  to  call  the  third  party 
Touched  by  the  prisoner.] 

Gbovb,  J. — ^It  is  clear  there  was  sufficient 
evidence  in  this  case  without  calling  the  trades- 
man mentioned  by  the  prisoner.  To  hold  other- 
wise would  be  to  hold  that  in  every  case,  how- 
ever strong  the  circumstances  mi^ht  be  against 
the  prisoner,  if  he  said  he  had  received  the  goods 
from  a  third  party,  that  party  must  be  c^ed; 
but  that  cannot  be  laid  down  as  necessary. 

The  other  Judges  concurred. 

CowvicHon  accordingly  affirmed. 


(Before  Gbovb,   Hawkins,    Stephen,  Wiluahb, 

and  Mathew,  JJ.) 

Beg.  v.  Annie  Johnson,  (a) 

AhdueUon  of  (Md—7A  ^  25  Yid.  c.  100,  b.  56— 

Evidence, 

The  prieoTier,  heing  indicted  wider  the  2^  ^  25 
Vict.  c.  100,  8,  56,  for  that  she  did  feloni- 
oushi  and  vnkuwfuUy,  hy  frauds  detain  a 
e&tZa,  under  the  age  gf  fowrteen,  with  intent  to 
deprive  the  mother  of  the  poeseseion  of  her — the 
emdence  being  that  the  ckUd  had  been  in  the 
service  of  the  prisoner,  and  was  missing  and 
could  not  he  discovered;  and  that  she  gave 
different  accounts  of  what  had  become  of  the  child, 
hut  imphfing  that  the  prisoner  had  given  her  up 
to  some  third  persons ;  and  there  being  no  emdence 
that  the  chUawas  still  in  her  actual  custody,  nor, 
indeed,  any  evidence  where  she  was : 

Held,  that,  upon  the  principle  of  Jones  v.  Dowle 
(9  3f.  ^  W,  19),  the  prisoner  was  rightly  convicted  ; 
because,  whether  her  stories  were  all  utterly  false, 
and  the  child  was  secreted  by  herself  or  whether 
(hey  were  so  far  true,  and  the  child  was  in  the 
ocbMl  custody  of  some  third  pa/rties,  to  whom 
she  had  wrongfully  delivered  ner,  it  was  emAoQ/y 
true  thai  she  unlawfully  detained  the  child  lyy 
fraud. 

Case  stated  by  the  Becorder  of  London. 

At  the  May  Session  of  the  Central  Criminal 
Court  Annie  Johnson  was  tried  before  me  on  an 
indictment  containing  five  counts  framed  under 
sect.  66  of  the  24  A  25  Vict.  c.  100. 

The  fourth  count  of  the  indictment  (on  which 
the  prisoner  was  convicted)  charged  that  she  did 
on  the  8th  March  1884,  feloniously  and  unlaw- 
fully by  fraud  detain  one  Elizabeth  Heamden,  a 
child  under  the  age  of  fourteen  years,  viz.,  of  the 
age  of  ten  years,  with  intent  thereby  then  to 
deprive  one  Caroline  Heamden,  the  mother  of  the 
said  Elizabeth  Heamden,  of  the  possession  of  her 
the  said  EHzabeth  Heamden. 

The  first  count  charged  that  she  did  on  the 
20th  Dec.  1883,  by  force,  lead  and  take  away  the 

(•)  B^portBd  Ibj  W.  F.  FiHLABOir,  Biq.,  Banlgto^At-IAW» 


said  child  with  the  like  intent.  The  second 
count  charged  that  she  did  on  the  same  dav,  by 
fraud,  lead  and  take  away  the  said  child  witn  the 
like  intent.  The  third  count  charged  that  she 
did  on  the  8th  March  1884,  by  force,  detain  the 
said  child  with  the  like  intent,  and  the  fifth 
count  charged  that  she  did  on  the  1st  March 
1884,  by  fraud,  decoy  and  entice  away  the  said 
child  with  the  like  intent.  ^ 

A  copy  of  the  evidence  is  attached  hereto,  and 
forms  part  of  this  case. 

The  prisoner's  counsel  objected  that  upon  the 
facts  there  was  no  evidence  of  the  taking  away, 
decoying,  or  enticing  away  of  the  child  or  of 
the  detamer  of  the  child  either  by  force  or  fraud. 

I  overruled  the  objection  to  the  second  and 
fourth  counts,  and  left  the  case  to  the  jury  on 
those  counts,  and  they  found  the  prisoner  guilty 
on  the  fourth  count. 

I  reserved  judgment,  and  admitted  the  prisoner 
to  bail,  until  this  case  shall  have  been  decided  by 
the  Court  for  Crown  Cases  Beserved. 

The  question  for  the  court  is,  whether  there 
was  any  evidence  to  be  left  to  the  jury  of  the 
commission  by  the  prisoner  of  the  offence  charged 
in  the  fourth  count  of  the  indictment. 

If  this  question  is  answered  in  the  negative  the 
conviction  is  to  be  quashed,  otherwise  to  be 
affirmed. 

Thoicas  Chambsbs,  Becorder. 

The  evidence  was  as  follows : 

The  mother  of  the  child  stated  she  lived  at 
Blandring  Farm,  near  Folkestone,  and  that  the 
child  was  ten  years  old  in  last  October : 

A  little  before  Christnuui  I  sent  her.  in  conseqnenoe  of 
Bomethinga  Mm.  Manh  had  said  to  ner,  to  Miss  John- 
eon  ^the  prisoner.)  I  did  not  know  her.  I  had  heard  of 
her  throngh  Mrs.  Manh.  The  prisoner  oame  to  my 
honse  on  the  8th  March  and  wanted  me  to  pnt  the 
child  KWBj,  flaying  that  she  was  a  tiresome,  dixW  girl, 
and  1  told  her  to  send  her  home  again.  She  asked  me 
for  a  sheet  of  paper  and  wrote  something  on  it.  1  did 
not  know  what  it  was.  I  cannot  read  or  write.  She  asked 
me  to  make  a  cross  to  it.  She  did  not  read  it  over  to 
me  nor  tell  me  what  it  was.  I  made  a  cross  to  it  and  she 
took  it  away  with  her.  She  told  me  I  might  be  sore  the 
girl  was  all  riffht.  On  the  following  morning  (Sunday, 
the  9th  March)  I  saw  her  again.  I  went  to  her  honse  m 
Boaverie-street,  Folkestone.  She  said,  *'  Your  little  girl 
is  gone  to  London  with  a  niece  of  mine."  She  did  not 
say  what  part  of  London,  nor  what  for.  I  told  her|E 
mnst  have  ner  home  again.  She  said  she  wonld  try  and 
get  her  home  again.  She  sent  me  word  on  Wednesday  to 
say  that  the  gin  was  getting  on  all  right.  About  a  fort- 
night afterwards  I  sent  to  the  prisoner's  house  and  asked 
her  to  give  me  a  direction  to  wire  to  the  child.  She 
said  she  oonld  not ;  she  did  not  know  where  she  was.  I 
told  her  I  was  determined  I  wonld  have  the  child.  She 
said  a  Sister  had  taken  her  away.  She  did  not  say  what 
sister,  nor  where  she  came  from.  I  said  I  was  determined 
I  wonld  know  where  she  was.  She  said  I  conld  not.  She 
placed  her  hands  on  my  knees  and  said  if  I  made  any 
disturbance  I  shonld  never  see  her  again.  She  wanted 
me  to  go  to  London  with  her.  She  wanted  me  to  meet 
her  at  eight  o'clock  next  morning  at  the  Black  Bull,  at 
Folkestone.  I  went  tiliere,  but  she  was  not  there.  I 
fh^i  gave  informatiGO  to  the  police.  I  have  never  seen 
my  child  since.  I  have  no  notion  where  she  is.  Li  cross- 
examination  she  said  that  a  lady  had  applied  to  her  to 
pnt  one  of  her  girls  into  a  home ;  bnt  she  denied  that 
the  prisoner  had  ever  mentioned  a  home  to  her. 

Mrs.  Marsh,  the  woman  referred  to,  stated  that 
the  prisoner  had  applied  to  her  to  get  her  a  girl 
to  help  her  in  the  housework,  and  at  Christmas 
she  had  taken  the  child  in  question  to  her;  that 
a  fortnight  afterwards  she  went  to  the  prisoner's 
house  and  saw  l^e  girl,  who  seemed  to  be  in  health 
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And  strength  and  clean,  and  from  time  to  time  she 
said  she  had  seen  the  prisoner,  who  told  her  that 
the  girl  got  on  very  well.  The  day  the  prisoner 
went  to  see  the  mother  the  witness  saw  the 
prisoner,  who  said  to  her  that  she  was  going  to 
keep  the  little  girl  because  her  nK>ther  was  a  poor 
woman,  and  that  she  had  come  up  to  see  what 
sort  of  j)eople  they  were.  Tlie  witness  said  to  her, 
"Tniie  girl  won't  be  able  to  do  your  work  in  the 
season.  She  said,  "No;  I  am  going  to  get  a 
bigger  one  to  help  her." 

On  Wednesday,  the  12th,  the  witness  called  on  the 
prisoner,  who  told  her  the  child  was  ffone  to 
London  with  her  niece  "  to  do  for "  an  old  lady, 
adding  that  she  cot  on  very  well,  and  witness  was 
to  tell  the  child^  mother.  Witness  knew  of  no 
niece  and  at  that  time  there  was  no  servant  in 
the  house. 

On  the  29th  March  the  superintendent  of 
police  served  a  summons  on  the  prisoner,  who  was 
^ing  and  very  excited,  and  said,  "What  can  I  doP" 
Witness  said, "  The  best  thing  you  can  do  is  to  pro- 
duce the  child."  She  said,  "I  cannot  do  that; 
Sister  Mary  came  here  and  took  her  away,  but  I 
don't  know  where  to."  She  said,  "  Her  mother 
Biened  a  paper  for  her  to  go  away  for  two  years." 
The  witness  stated  that  every  inquiry  had  been 
Tnade  with  the  view  of  finding  the  child,  not  only 
in  Folkestone  but  in  London,  and  idl  over  the 
country,  and  in  particular  at  a  number  of  con- 
vents, but  no  trace  of  her  could  be  found.  He 
heard  that  the  prifioner  had  gone  to  the  Home  of 
tiie  Qood  Shepherd  at  Fincluey. 

A  police  sergeant  stated  that  on  the  27th  March 
the  prisoner  came  to  him  at  ten  o'clock  at  ni^ht 
Bnd  told  him  she  had  just  returned  from  London 
and  had  been  to  the  Home  at  Finchley.  Asked 
where  the  child  was,  she  said  she  did  not  know. 
She  said  a  Sister  Mary  in  Folkestone  had  taken 
her  away.  She  said  the  mother  had  given  her 
consent  to  that  npon  a  piece  of  paper,  and  had  put 
ber  cross  to  it.  The  witness  told  her  the  mother 
said  she  did  not  know  what  was  on  the  paper. 
She  said  the  words  were,  "  I  wish  my  daughter  to 
go  away  to  a  home  for  two  years."  Witness 
asked  her  whether  she  knew  the  address  of  Sister 
Mary.  She  said,  "No;"  that  the  girl  had  made  the 
acquaintance  of  Sister  Mary  out  of  the  window  of 
the  house,  but  she  ^ve  no  particulars  about 
**  Sister  Mary,"  and  no  such  person  could  be 
heard  of « 

To  another  witness  the  prisoner  had  said  that 
the  girl  had  "  gone  away  with  Sister  Mary  to 
a  Home — St.  Joseph's,"  not  saying  where  the 
home  was,  and  there  was  no  such  home  at 
Folkestone. 

A  police  sergeant  at  Scotland  Yard  said  that 
about  tiie  end  of  March  the  prisoner  came  there 
and  said  she  had  made  an  appointment  with  the 
mother  of  a  little  girl  who  had  been  in  her  service 
to  come  to  London,  but  the  mother  had  disap- 
pointed her ;  and  she  said  that  the  girl  had  been 
handed  over  by  her,  by  the  consent  of  the  mother, 
to  a  "  Sister  of  Mercy."  but  she  could  not  give  her 
name  and  address,  and  said  she  was  going  to  a 
home  at  Finchley,  where  a  niece  of  hers  haobeen, 
to  inake  inauiries  about  the  girl.  She  declined 
to  give  any  description  of  the  girl,  and  said  she 
was  going  back  to  Folkestone  to  consult  with  the 
mother. 

A  niece  of  the  prisoner's  who  had  once  lived 
with  her— up  to  Sept,  188a-^but  had  then  gone  to 


a  home  in  Finchley,  the  "  Good  Shepherd,"  whexe 
she  was  until  Sept.  1883,  when  she  went  back  to 
her  aunt's,  the  prisoner's,  until  Ghristmas  1883, 
when  she  went  away.  Said  she  had  never  seen 
the  little  girl,  and  her  aunt  had  no  other  nieoe. 

A  letter  from  the  prisoner  to  her  nieoe  was  pit 
in,  written  while  she  was  in  prinoa  awaiting  ner 
trial,  in  which  she  wrote  thus  of  what  she  called 
"  her  trouble : " 

A  Sister  of  Mwoy  mt  io  know  my  mrwuA  ia  mj 
absemoe,  and  she  wonla  go  wiUi  her  for  two  yean  to  a 
home.  I  did  alll  oonld  to  stop  her,  bat  she  would  go. 
I  said  I  would  go  and  aek  her  mother,  who  gare  her 
oonaent,  and  the  girl  went.  The  Siater  has  not  ben 
found  aa  yet.  I  went  to  Finchle j  to  find  her,  but  aha  vai 
not  there. 

A  Sister  at  a  home  in  Folkestone  stated  that 
she  had  occasion  in  October  last  to  go  to  the 
prisoner's  house  about  a  servant,  and  on  several 
occasions  she  had  conversed  with  her ;  on  the  hut 
occasion  the  witness  went  to  see  her  at  the  request 
of  a  Sister  Mary,  from  a  home  in  Soho ;  but  she 
hod  never  seen  the  girl  in  question  nor  heard  of 
her,  and  her  home  was  not  for  removing  girls. 

The  Superior  of  St.  Joseph's  Home,  at  Folke- 
stone, was  called  to  prove  that  she  knew  nothing 
about  the  girl.  A  young  woman  known  as  Sister 
Mary  at  the  home  in  Soho,  stated  that  about  a 
year  ago  she  had  got  the  prisoner  a  servant  girl, 
who  was  afterwards  removed,  but  she  had  only 
seen  the  prisoner  onc^»  on  that  occasion,  and 
knew  nothing  of  the  girl  in  question. 

On  this  evidence  the  prisoner  was  convicted, 
and  the  case  was  reserved  as  to  whether  there  was 
evidence  to  sustain  the  charge. 

Dickena  for  the  prisoner. — ^There  was  no  evi- 
dence to  ^stain  the  charge.  The  verdict  was 
taken  on  the  fourth  count,  and  that  alleses  that 
the  prisoner  **  unlawfully  and  by  fraud  detained 
the  child."  There  is  no  evidence  that  she  de- 
tained the  child,  for  there  was  no  evidence  that 
she  had  possession  of  her  when  the  charge  wa^ 
made ;  and,  therefore,  there  is  no  evidence  that 
she  detained  her  "  by  fraud."  Taking  her  stoiy 
to  be  utterly  untrue,  what  evidence  is  there  that 
she  detained  the  child  by  fraud?  And,  if  ifc 
be  true,  then  the  child  is  in  the  possession  or 
custody  of  other  persons.  [Hawkins,  J. — ^Even  so, 
she  having  delivered  the  child  over  unlawfully 
and  against  the  will  of  the  mother,  she  may  be 
deemea  unlawfully  to  detain  the  child,  on  the 
principle  of  Jones  v.  Dowle  (9  M.  &  W.  19),  where 
It  was  held  that,  if  the  defendant  had  unlawfully, 
after  demand,  delivered  over  goods  to  a  third 
party,  he  was,  nevertheless,  guuty  of  unlawfully 
detaming.]  That  might  make  her  liable  for  un- 
lawfully detaining  the  child*  but  not  for  unlaw- 
fully detaining  her  by  fraud.  What  evidenoe 
was  there  of  fraud  P  [Hawkdis,  J. — ^The  different 
accounts  she  gave  to  the  mother,  some  of  which 
must  have  been  untrue;  and  tben  she  got  the 
mother  to  sign  a  paper  containing  a  supposed 
consent,  which  she  must  have  known  the  mother 
could  not  read,  and  which  she  did  not  read  to  her 
nor  tell  her  the  contents  of,  but  which  she 
afterwards  said  contained  a  consent  to  part 
with  the  child.  There  is  enough  evidenoe  ol 
fraud.] 

Grove,  J.  took  the  same  view.  The  defenoe 
set  up  was  that  the  child  had  got  into  the  posses- 
sion of  somebody  else,  but  tw,  if  true^  was  hj 
the  fault  of  the  priaoner,  who  hud  tpld  fatoehoocb 
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about  it;  and,  if  she  fraiiduleiitly  detained  the 
child  from  the  mother  by  placing  the  child  in  the 
castody  of  someone  else,  the  child,  for  this  pur- 
poee,  would  still  be  in  her  own  custody,  and  she 
would  be  deemed  unlawfully  and  fnuidulently  to 
detain  her. 

Stepeen,  J. — ^If  the  prisoner,  having  got  the 
child,  kept  her  with  tne  intention  ox  handing 
her  oyer  to  someone  else,  and  did  so  against  the 
will  of  the  parent,  that  is  a  detention ;  and,  as 
she  did  it  by  means  of  falsehoods,  the  detention 
was  fraudulent. 

Williams,  J.  also  agreed,  observing  that  he 
riiould  have  drawn  the  same  inferences,  and  given 
the  same  verdict,  as  the  jury  had  done. 

Mathxw,  J.  also  c(mcurred« 

Oonvidion  aceordinglg  upheld. 


HIGH    COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

May  26»  27,  and  June  26, 1884. 

(Before  Hawkins  and  Sioth,  JJ.) 

Jbhks  and  others  (apps.)  v.  TuBPnir  Airo 
AiroTHXB  (resps.).  (a) 

Common  gaming'Jiouse—Unlawful  gaming^ — BaC' 
ca&^st-^Proprida/ry  ckib-^Proprieior — ConmUttee 
—Plaver*— 33  Hen.  8,  c.  9—8  ^  9  Vict.  o.  109— 
17  ^  18  VieL  c.  38,  «.  4. 

By  33  Sen.  8,  c.  9,  «.  11,  "  No  manner  of  person  or 
persona  .  .  .  shall  for  his  or  their  gain,  lucre,  or 
Uoing,  keep,  have,  hold,  occupy,  exerciae,  or  main- 
tain <MMf  common  house,  alley,  or  place  of  hovjUng, 
coiting,  doysh-cayls,  halfiowt,  tennis,  dicing 
tdble^  or  carding,  or  any  otiier  manner  of  game  pro- 
hibited by  any  staiute  heretofore  made,  oranvy  other 
widav^fulneiw  game  now  invented  or  made,  or  a/ny 
aHher  new  wUawfid  game  hereof^  to  he  i/nvented, 
found,  had,  or  made,  upon  pain  to  forfeit,  ^c" 

By  S  Sr9  Vict.  c.  109,  s.  1,  eo  much  of  the  above  Act, 
"whereby  any  gamne  of  mere  shiU,  such  as  howl- 
ing^ eoykng,  cloysh-oayls,  half -bowl,  tennis,  or  ^ 
the  like  is  deela/red  oai  umlcmful  game,**  is  re- 
petded;  and  by  sect.  2,  "in  default  of  other 
evidence  proving  any  house  or  place  to  he  a 
common  ganUng*house,  it  shall  he  sufficient  in 
support  of  the  allegation  .  .  ,  to  prove  that 
such  house  or  place  is  kept  or  used  for  playing 
therein  at  any  wdauful  game,  and  thai  a  hank 
is  kepi  there  by  one  or  more  of  the  players  ex- 
elueipely  of  the  others;  or  that  the  chances  of 
any  gamfte  played  therein  are  not  alike  favourable 
io  CM  the plan/ers,  including  among  ihe  players  the 
hanker  or  other  j^erson  oy  whom  the  game  is 
managed,  or  a^avnst  whom  the  other  players 
stake,  play ^  or  bet;  and  every  such  house  or  place 
shaU  be  deemed  a  common  gaming-house,  such  as 
is  sontrary  to  law,  and  forbidden  to  he  kept  by 
33  Hen.  8,  c.  9." 

JBsr  17  ^  18  Vict.  c.  38,  s.  4,  *'Any  person  heing  the 
owner  or  occupier,  or  hawing  the  use  of  any  Tiouse, 
room,  or  plaice,  who  shall  open,  keep,  or  use  the 
same  for  the  purpose  of  unlawful  gaming  heing 
carried  on  therein,  and  any  person  who,  heing  the 
owner  or  occupier  of  any  house  or  room,  shall 
knowingly  ariid  wilfully  permit  the  same  to  he 
opened,  hspt,  or  used  by  any  other  person  for  the 
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purpose  aforesaid,  and  any  person  homing  ihe  ea/re 
or  ma,nagement  of,  or  in  any  m^jwner  assisting  in 
conducting  the  hveiness  qf  amy  house,  room,  or 
place,  opened,  kept,  or  used  for  the  purpose  afore- 
said, and  any  person  who  shall  advance  or  furnish 
money  for  the  purpose  of  gaming  with  persons 
frequenting  such  house,  room,  or  place,  ma/y,  on 
summary  conviction  thereof  hejore  anjf  two 
justices  of  the  peace,  he  adjuaged  oy  suehjustiees 
to  forfeit  and  pay  such  penalty  not  etsceed/ing  five 
hundred  pounds,  as  to  suehjustiees  shaU  seem  ft, 
§CC. 
The  F.  proprietary  dub  wa.s,  by  its  rules,  to  consist 
of  SOO  memlyers;  its  internal  arrangements 
were  to  he  managed  by  a  eorwnwttee  qf 
twelve  of  them,  with  whom  also  rested  the 
election  of  members;  haaard  wae  not  to  he 
played,  nor  dioe  used  in  ihe  dub^house;  the 
points  at  whist  were  not  to  exceed  \l. ;  and  the 
committee  had  power  to  mebke  such  bye-lcvws  and 
regtdalions  as  anight  appear  necessary  for  the 
good  order  and  regulation  of  the  cwb.  The 
proprietor  was  remunerated  &y  ihe  emtrames  fees 
ana  annual  wthscriptums  of  members  and  card- 
money,  the  kitchen  being  carried  onaia  loss,  and 
the  wines  and  cipars  being  sold  ai  almost  cost  price* 
There  was  habitually  played  in  the  dvb,  for  from 
eight  to  thirteen  hours  nightly,  the  game  qf 
haccaral,  a  game  of  chance  pla/yed  with  cards, 
at  which  sums  of  money  from  25Z.  to  lOOOZ.  were 
lost  every  twenty  minAdes,  by  reason  whereof  ihe 
proprietor  became  possessed  of  money  compared 
with  which  the  sums  received  for  ihe  mbrancefees 
and  subscriptions  were  insiqnijflcant.  The  pro- 
prietor of  the  club,  four  mernoers  of  the  committee, 
and  three  players  of  baecarat  in  the  house,  having 
been  convicted  by  a  magistraie  qfan  offence  against 
17^18  Vict.c.Z8,  8.4: 

Held,  on  case  staled,  thai  the  game  qf  haecarat,  heima 
a  game  of  cards  other  than  a  game  of  mere  shut, 
was  an  "  unlawf'id  game  "  within  the  meaning  of 
33  Hen.  8,  c.  9,  a.  11,  ofuZ  8  ^  9  Viet,  c  109,  s.  1, 
and  the  dub  a  common  gaming-house  wiMn  ihe 
meaning  of  S  ^  9  Vid.  c.  109,  s.  2;  and  ihat, 
therefore,  the  proprietor  wae,  on  the  facts  stated, 
rightly  convicted  under  17  ^  18  Vict.  c.  38,  «.  4^ 
qf  "  beina  the  occupier  qf,  and  openina,  keeping, 
or  using,  and  the  commUtee-men  of  '*  having  the 
care  and  management  of  and  aesisUng  in  con- 
ducting the  business  qf**  the  club  "for  ihe  purpose 
of  unlawful  gaming  being  carried  on  therein ;  *  bust 
that  theplcuyers  were  wrongly  convicted  under  ihe 
said  section,  inaemuch  ae  the  mere  membership  qf 
and  playing  in  the  dvb  did  not  ammint  to 
"aesisting  in  conduding  the  business**  of  it 
within  the  meaning  of  the  sedion. 

This  was  a  case  stated  under  the  provimons  of 
20  &  21  Vict.  c.  43,  and  42  &  43  Yict.  c.  49,  and 
the  Eules  of  Court  made  in  pursuance  of 
38  &  39  Vict.  c.  77,  the  appellants  being  Moiris 
Jenloi,  Sir  Charles  Cunnmgham,  Lewis  David 
Franklin,  John  C.  Wilkinson,  Francis  Phillips^ 
Arthur  Fitch,  Sussex  Nesbit,  and  Frederick 
Charles  Hayes,  and  the  respondents  Newman 
Turpin,    inspector   of    police,   and    Sir    James 

Taylor  Ingham,  chief  magistrate  of  the  police  courts 
of  the  metropolis.    The  case  was  as  follows  r-^ 

The  appellants  were  duly  summoned  before  the 
respondent.  Sir  James  Ingham,  chief  magistrate 
of  the  police  courts  of  the  metropolis,  sitting  at 
Bow-fftreet  Police  court  OQ  the  Tui  F^.  1884  for 


^ii 


MAGlSTftATBS^  OASES. 


Q.B.  Div.] 


Jehks  a3xj>  othess  (apps.)  v.  Tttbfin  akb  akotheb  (reaps.). 


[Q.B.  Div. 


having  on  the  1st  Dec.  1883,  at  7,  Park-place,  St. 
Jamers-Btreet,in  the  Metropolitan  Police  District, 
each  committed  offences  against  sect.  4  of  17  &  18 
Vict.  c.  38,  which  is  as  follows : 

Any  person  being  the  owner  or  oooapier,  or  having 
the  nee  of  any  honee,  room,  or  place,  who  shall  open, 
keep,  or  use  the  same  for  the  pnroose  of  nnlawfnl 
gaming  being  carried  on  therein,  ana  any  person  who 
being  the  owner  or  ooonpier  of  any  honae  or  room  shall 
knowingly  and  wilfully  permit  the  same  to  be  opened, 
kept,  or  used  by  any  other  person  for  the  purpose  afore- 
said, and  any  person  having  the  care  or  management  of 
or  in  any  manner  assisting  in  oondncting  the  bnsiness  of 
any  honse,  room,  or  place,  opened,  kept,  or  need  for  the 
pnriMMe  aforesaid,  and  any  person  who  shall  advanoe  or 
furnish  monoy  for  the  purpose  of  gaming  with  persons 
frequenting  such  house,  room,  or  plaice,  may,  on  summary 
oonriotion  thereof  before  any  two  justices  of  the  peace, 
be  adjudged  by  such  justices  to  forfeit  and  pav  such 
penaiW  not  exceeding  5001.  as  to  such  justices  snail  seem 
fit,  and  may  be  further  adjudged  by  such  justices  to  pay 
such  costs  attending  such  conviction  as  to  them  shall  seem 
reasonable,  and  on  the  nonpayment  of  such  penalty  and 
oosts,  or  in  the  itrst  instance,  if  to  the  said  justices  it 
■hall  seem  fit,  may  be  committed  to  the  common  gaol  or 
house  of  correction,  witii  or  without  hard  labour,  for  any 
thne  not  exceeding  twelve  calendar  months. 

The  appellants  had  each  a  right  to  claim  to  be 
tried  by  a  jury  according  to  sect.  17  of  42  &  43 
Yict.  0.  4^,  and  the  respondent,  Sir  James 
Ingham,  hereinafter  callea  the  magistrate,  in- 
formed them  of  their  right,  and  asked  whether 
they  desired  to  be  tried  by  a  jury.  Their  counsel 
and  solicitor  waived  that  right,  and  stated  that 
they  would  submit  to  the  macristrate's  summary 
jurisdiction.  It  was  further  agreed  that  the  cases 
of  ail  the  appellants  should  be  heard  and  deter- 
mined on  the  same  evidence,  each  being  allowed 
to  make  their  defence  either  personally  or  by 
counsel  or  solicitor.  There  were  similar  sum- 
monses against  all  the  defendants  for  com- 
mittin&f  the  same  offence  on  the  28th  and  29th 
Not.  1883,  and  although  the  evidence  of  those 
offences  was  identical  with  that  of  the  offence  on 
the  1st  Dec.  on  which  the  magistrate  adjudicated, 
only  one  penalty  for  one  offence  was  adjudged  on 
oonviction. 

It  was  mroved  that  Jenks  was  the  proprietor  of 
the  Park  Club,  and  occupier  of  the  house,  7,  Park- 
place,  St.  James's-street.  It  was  proved  that  John  C. 
Wilkinson,  Sir  Charles  Cunningham,  Lewis  David 
Franklin,  and  Francis  Phillips  were  members  of 
the  committee  of  management  of  the  said  club, 
and  that  Arthur  Fitch,  Sussex  Nesbit,  and 
Frederick  Charles  Hayes,  were  players  of 
baccarat  in  the  said  house  on  the  said  Ist  Dec. 
1883.  The  powers  of  the  committee  are  set 
out  in  the  niles  of  the  club  (a),  and  letters 
of  the  secretary  showed  that  the  committee 
bad  given  orders  that  between  certain  days 
baccarat  should  not  be  played  by  any  members 
of  the  card-room ;  that  subsequently  the  com- 
mittee had  resolved  to  allow  the  said  game 
of  baccarat  to  be  resumed  by  members  in  the 
card-room;  and  that  finally  on  the  18th  Jan. 
1884^  at  a  full  meeting  of  the  committee,  a  reso- 
lution was  unanimously  passed  suspending  the 
game  of  baccarat  until  after  the  3ist  Jan.  fol- 
lowing. 

The  general  facts  are  contained  in  the  notes  of 
evidence,  which,  so  far  as  are  material,  are  as 
follows : 

(a)  These  rules  are,  so  far  as  mateiial«  set  out  in  the 
JudgmentB  dethrered  dy  the  Ck)Qrt. 


Inspector  Donald  Swanson  (Criminal  Investi- 
gation Department) : 

On  the  19th  Dec.  I  went  to  the  Park  Club,  7,  Vult 
place,  St.  James's-street,  accompanied  bv  Inspector  Tar- 
pin.  I  saw.the  proprietor,  Mr.  Jenks.  and  Mr.  i)alton,  the 
secretary.  I  asked  Mr.  Jenks  to  tell  me  the  partumlizi 
respecting  the  dub  that  I  would  ask  him.  I  wrote 
down  in  bis  presence  what  he  said,  and  subsequently 
read  it  over  to  him.  The  statement  is  as  follows: 
"  Morris  Jcmks  says !  The  Park  Club  was  opened  by  me 
on  or  about  June  or  July  1882.  At  the  game  of  baooacti 
a  regulation  bank  is  the  one  taken  by  one  of  the  membeEi 
in  his  turn  who  chooses  to  take  it.  It  must  not  be  lees 
than  50K.  Every  third  bank  before  2  a.m.  is  a  regulaticni 
bwik;  tiie  other  banks  are  ofiFered  at  auction.  Eseh 
banker  pays  1  per  cent,  and  the  punters  fo.  eaoh,  wfaidL 
is  called '*  card  money,"  up  to  2  a.m.  After  that  hoar 
5«.  an  hour  is  charged  up  till  5  a.m.,  when,  to  make 
playing  prohibitory,  1 1,  an  hour  is  charged.  The  dab  is 
a  proprietary  one,  of  which  I  am  the  proprietor.  The 
profits,  if  any,  go  to  me.  The  profits  anse  from  sub- 
scriptions and  <»rd  money.  The  kitchen  has  been  a  loss, 
and  wine  and  ci^^ars  sold  at  almost  coet  piioe."  On  the 
21st  Dec.  I  saw  him  again.  He  then  said,  **  Members'  own 
cheques  are  cashed  by  my  authority,  and  1  per  cent  is 
cha^d  as  an  insurance  against  bad  cheques.  I  shoold 
not  cash  any  member's  cheques  beyona  a  reasonable 
amount.  I  should  cash  cheques  to  the  amount  of  8001., 
which  I  consider  a  reasonable  amount."  I  understood  the 
game  was  played  according  to  the  rules,  and  that  eadi 
member  could  take  tlie  bank  by  putting  his  name  down 
on  the  slate. 

Inspector  Torpin  corroborated. 

Frederick  Hatton  (night  steward  of  the  Park 

Club) : 

Mr.  Jenks  is  the  onlyproprietor  I  know.  ThsM  is  a 
card-room  at  the  dub.  baccarat  is  played  there  ni|^tW. 
It  requires  a  special  table,  with  arrangements  for  the 
banker  and  punters.  My  duties  are  in  the  card-room. 
About  twelve  gentlemen  play  nightly,  b^^imning  at  4.80 

?.m.  and  ceasing  at  7.30  p.m. ;  commencing  again  from 
0.90  to  11  p.m.  and  continuing  till  3  o'clock  a.m.  and  np 
to  8  o'clock  in  the  morning.  There  would  be  a  fresh 
bank  eyery  twenty  miautes<  If  the  bank  lost,  the  wofd 
"  banco"  would  dose  the  bank,  which  means  that  the 
punter  deoUnes  to  play  for  the  amount  of  money  in  the 
Dank.  I  cash  the  cheques  for  Mr.  Jenks  amountittg  to 
2001.  to  a  member.  I  would  cash  more  than  one  dieaQe 
a  night  for  a  member.  The  bank  would  not  unusually 
amount  to  9001,  I  hand  over  all  mon^s  to  the  pro- 
prietor, and  I  recdye  the  money  to  cash  cheques  from 
Mr.  Jenks.  When  the  banker  has  lost  his  money  the 
bank  is  ended,  but  he  can  renew  it  three  times,  paying 
nothing  for  renewals.  The  banker  has  to  put  down 
ready  money  to  l^e  amount  of  9001.  The  game  is  played 
sometimes  with  three  packs  of  whist  cards,  so  there 
would  be  156  cards.  There  would  be  about  sixteen  deals 
before  the  cards  would  be  exhausted,  which  takes  about 
twenty  minutes. 

Stephen  Coleman  (one  of  the  defendants) : 

I  have  been  in  the  habit  of  playing  baoourat  at  tiis 
dub,  and  haye  seen  banks  from  251.  to  9001.  I  was  pre- 
sent on  the  three  nights  specified  in  the  sunomions,  and 
the  game  of  baccarat  was  played  on  those  nights  upon 
the  ayerage  I  haye  named.  The  game  has  been  higher. 
An  open  bank  is  lOOOl.  and  upwards.  I  haye  known  it 
readied  yery  seldom,  possibly  once  a  week.  I  neyer  saw 
it  oyer  lOOOL  The  object  of  the  game  is  to  get  nine. 
Ten  is  baccarat.  The  skill  is  in  knowing  when  to  draw 
and  when  not  to  draw.  All  the  f  airly-exerdBed  skill  in 
the  world  would  not  enable  ^ou  to  draw  the  nine  of  cards, 
if  you  had  no  luck.  The  nine  beats  eyezy  oard  below  it. 
Baccarat  is  a  fair  game  between  the  players.  The 
chances  are  equal,  and  no  adyantage  is  to  be  had  except 
from  skill  and  luck.  If  I  had  fumU  I  would  prefer  to 
bank,  as,  with  luck,  I  could  win  much  quidker.  The 
banker  has  a  slight  extra  chance,  because  he  oan  draw. 

In  giving  my  decision  I  expressed  my  reasons  as 
follows : 
The  first  question  to  determine   is,  for  wba> 

Eorpose  does  Mr.  Jenks  keep  open  this  house. 
3  it  an  ordinaiy  cLuh,  at  whioh  a  little  gsmbling 
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is  casuallj  introduced,  or  is  it  subBtantially  a 
gaming-houBe  P  I  think  that  question  can  be 
aetermined  yeir  easily  upon  the  evidence.  The 
profits  arising  from  tne  sale  of  wines  and  spirits 
and  tobacco  are  admitted  to  be  very  trifling.  The 
profits  upon  the  supply  of  food  are  absolutely 
nothing,  the  kitchen  is  carried  on  at  a  loss.  Now 
the  subscriptions  received  from  270  members  at 
BIZ  guineas  each  would  produce  an  annual  income 
of  1711Z.  That  sum  would  be  subject  to  very 
lar^  deductions  for  rent,  taxes,  the  wages  and 
mamtenanoe  of  servants  and  divers  otner  ex- 
penses attendant  upon  keeping  up  so  large  an 
establishment.  It  is  clear  that  as  a  club  for 
social  purposes  this  business  would  be  not  worthy 
of  the  care  and  attention  which  it  would  reouire. 
Now  what  is  the  case  withrespect  to  the  gambling  P 
Mr.  Jenks  receives  1  per  cent,  upon  all  the  banks. 
He  receives  contributions  from  all  the  players. 
He  receives  also  fines  from  the  players  wno  stay 
on  after  certain  hours  of  the  morning,  I  calcu- 
late that,  considering  the  number  of  games  that 
would  be  ordinarily  played  in  the  course  of  the 
evening  and  following  morning,  and  the  number 
of  players,  and  the  ordinary  amount  of  the  banks, 
that  the  profit  of  Mr.  Jenks  must  be  at  least 
from  452.  to  50Z.  nightly,  and  that  his  yearlv  profits 
must  be  ten,  twelve  or  even  many  thousands  more. 
Now  that  being  so,  no  one  can  doubt  that  this 
house  has  been  kept  and  used  for  the  purposes 
of  a  gambling-house.  Its  character  as  a  club— as 
a  social  club — is  absolutely  ancillary  toitsbusiness 
as  a  gambling-house.  The  club  is  either  a  pre- 
tence or  a  sham  altogether,  or  it  is  merely  assis- 
tant to  the  main  business  which  Mr.  Jenks  carries 
on,  namely,  that  of  gambling.  But  the  statute 
requires  that  there  should  not  only  be  gambling, 
bat  gambling  at  an  unlawful  game,  and  the  main 
question  I  have  to  consider  therefore  is, 
whether  the  game  of  baccarat  is  unlawful  or  not. 
Li  Bacon's  Abridgment,  a  book  of  great 
authorilrjr,  title  "  Gaming"  (A),  I  find  this :  "  It 
seems  that  by  the  common  law,  the  playing  at 
cards,  dice,  &c.,  when  practised  innocently  and  as 
a  recreation,  the  better  to  fit  a  person  for  business, 
is  not  at  aU  unlawful  nor  punishable  as  anv 
offence  whatever."  The  important  points  to  mark 
are  that  an  innocent  game  is  that  which  is  played 
as  a  recreation,  the  better  to  fit  a  person  for  the 
business  of  life.  That  is  the  principle  to  be  ex- 
tracted from  that  passage  in  the  Abridgment. 
Then  in  the  5th  vol.,  title  "Nuisance"  (A),  this 
is  stated :  "  It  is  clearly  agreed  that  all  common 
gapung-houses  are  nuisances  in  the  eye  of  the  law, 
being  detrimental  to  the  public."  I  shall  find 
that  this  ^[ame  is — apart  from  the  money  to  be 
got  from  it — ^not  a  game  played  for  recreation, 
whereby  a  person  is  fitted  for  the  performance  of 
the  ordinary  duties  of  life.  I  shall  find  that  it  is 
a  game  which  promotes  idleness  and  avaricious 
ways  of  getting  money,  and  that  it  unfits  persons 
for  the  performance  of  their  duties  in  life. 
A  man  at  this  game  of  baccarat,  as  it  has  been 
played  at  the  house  of  Mr.  Jenks,  might  lose 
lOCiOl.  before  dinner  time,  and  between  ten  o'clock 
in  the  evening,  when  gaming  is  renewed,  and  the 
hours  of  six,  seven,  and  eight  in  the  morning,  to 
which  sometimes  the  game  is  protracted,  he  might 
lose  two,  three,  or  even  four  thousand  pounds.  I 
should  therefore  have  no  hesitation  in  saying  that, 
with  reference  to  .the  gentlemen  who  compose  this 
club,  thi9  gaming  at  Mr.  Jenks'  hoiise  has  been 


large  and  excessive,  and  that  it  comes 
witnin  the  principle  of  law  laid  down  by 
Abbott,  O.J.  m  Bex  Y.  Rogier  (1  B.  &  0.  272). 
There  is  in  the  repealed  statutes  of  Anne  and 
George  11.  a  clear  legislative  declaj^tion,  more 
than  once  repeated,  that  losing  101.  at  a  sitting,  or 
20Z.  in  twenty-four  hours,  constitutes  excessive 
gaming,  and  the  statutes  remained  in  force  down 
to  the  year  1845.  No  one  therefore,  before  1845, 
could  have  pretended  to  say  that  there  was  any 
diflBculty  whatever  in  determining  what  should 
constitute  excessive  gaming.  "Well,  but  that 
statute,"  it  is  said,  "nas  been  repealed."  Now, 
why  has  it  been  repealed  P  The  8  &  9  Yict.  com- 
mences with  this  preamble,  "  Whereas,  the  laws 
heretofore  made  in  restraint  of  unlawful  gaining 
have  been  found  of  no  avail  to  prevent  tne  mis- 
chief which  happens  therefrom" — and  then  it 
repeals  the  statute  of  Anne.  Why  does  it 
repeal  it  P  Simply  because  the  law  has  been  found 
inoperative.  But  it  does  not  repeal  the  declara- 
tion that  gaming  to  the  amount  of  lOL,  or  to  tha 
amount  of  20L  in  twenty-four  hours,  is  excessive 
gaming.  Now,  that  affords  a  standard  upon 
which  I  can  decide  this  case  upon  clear  an^ 
rational  legal  grounds.  If  in  tne  year  1845 
gaming  to  the  extent  of  losing  or  winning  lOZ.  at 
a  sitting  was  unlawful,  surely  at  the  present  day 
there  can  be  no  doubt  whatever  that,  where  men 
lose,  as  they  must  do,  or  may  do,  upwards  of  1002. 
— nay  even  of  10002. — ^it  must  be  deemed  to  be 
unlawful  ^ming,  and  upon  that  ground  I  base 
my  decision.  I  find  that  all  these  parties 
now  before  me  have  been  guilty  of  unlawful 
gaming. 

I  adjudged  the  appellant  Jenks  to  have  been 
guilty  of  uie  said  ofcence  on  the  Ist  Dec.  1883  (as 
occupier  or  having  the  use  of  the  said  house)  in 
keeping  and  using  the  said  house  for  the  purpose 
of  unlawfully  gaming,  and  fined  him  500Z. 

I  adjudged  tne  appeUantB»  Wilkinson,  Cunning- 
ham, Framdin,  and  PhUlips,  to  have  been  guilty 
of  the  said  ofEence  as  persons  who,  being  com- 
mittee men,  had  the  management  of  and  assisting 
in  conducting  the  business  of  the  said  house  so 
kept  and  used  for  the  purpose  of  unlawful  gaming^ 
and  fined  each  of  them  5002.  respectively, 

I  adjudged  the  said  appellants  Fitcn,  Nesbitt 
and  Hayes  to  have  been  guilty  of  the  said  offence 
as  persons  who  assisted  by  playing  in  conducting 
the  business  of  the  said  house  so  kept  and  used 
for  the  purpose  of  unlawful  gaming,  and  fined 
each  of  them  1001,  respectively.  ^ 

The  appellants,  bein^  dissatisfied  with  these 
decisions  as  erroneous  in  point  of  law,  required 
me  to  state  and  sign  this  case,  under  the  statutes 
and  rules  mentioned. 

The  points  of  law  submitted  are : 

1.  Is  the  gaming,  according  to  the  facts  proved, 
unlawful  P 

2.  Are  the  appellants,  other  than  Jenks,  the 
proprietor  and  occupier,  persons  who  in  law,  upon 
the  facts  proved,  come  within  the  descriptions 
mentioned  in  the  Act — i.6.,  either  having  the 
management  or  assisting  in  conducting  the 
business  of  the  said  gaming-house  P 

Bu88eU,  Q.C.  (with  him  Poland)  for  the  appel- 
lants.— Baccarat  is  not  an  unlawful  game.  The 
common  law  on  the  subject  of  unlawful  gaming 
is  stated  in  Bacon's  Abr.  tit.  "Gkkming"  (A) 
as  foUowB :  "  It  seems  that  by  the  common  law 
the  playing  at  cards,  dice^  ao.,  when  practised 
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innocently  and  as  a  recreation,  the  better  to  fit 
a  person  for  business,  is  not  at  all  unlawful, 
nor  puniBhable  as  any  offence  whatsoever.'' 
[Havtons,  J. — ^Then,  if  one  person  sits  down 
to  win  money,  and  another  to  fit  himself 
better  for  business  on  the  morrow,  is  the  former 
guiltv  of  an  offence  and  the  latter  riot  P]  That 
woul^  foe  so ;  but  in  gaming  itself  there  is  nothing 
unlawful,  the  offence  with  which  it  has  been  con- 
founded being  the  keeping  of  a  common  gaming- 
house. As  we  find  under  the  same  title  in  Bac. 
Abr.  (uhi  syp.),  "  All  common  gaming-houses  are 
nuisances  in  the  eye  of  the  law,  not  only  because 
they  are  great  temptations  to  idleness,  but  also 
because  they  are  apt  to  draw  together  great 
numbers  of  disorderly  persons,  whicn  cannot  but 
be  very  inconvenient  to  the  neighbourhood.  Also 
from  tne  destructive  and  pernicious  consequences 
which  must  necessarily  attend  excessive  gaming, 
both  the  courts  of  law  and  equity  have  shown 
their  abhorrence  of  it."  This  passage  shows  how 
easily  the  confusion  between  gaming  and  keeping 
a  gaming-house  arises ;  but  its  meanmg  is  not  that 
excessive  gaming  is  an  offence  at  common  law, 
font  that  keeping  a  common  gaming-house  is  an 
offence,  because  excessive  gaming  is  an  evil. 
[Hawkiks,  J. — ^If  excessive  gaming  is  an  offence, 
two  men  sitting  down  to  play,  one  being  the 
possessor  of  50,000Z.  and  the  other  of  500Z., 
would  one  be  guiltv  of  an  offence  and  the  other 
not  P]  It  is  not  an  offence.  In  Stephen's  Die.  Orim. 
Law,  p.  110,  the  law  now  existing  is  said  to  be :  "  A 
common  gaming-house  is  a  house  kept  or  used  for 
{laying  therein  at  any  game  of  chance,  or  any 
mixed  game  of  chance  or  skill,  in  which  (i.)  a 
bank  is  kept  bv  one  or  more  of  the  players, 
exclusively  of  the  others;  or  (ii.)  in  which  any 
game  is  played«  the  chances  of  which  are  not 
alike  favourable  to  all  the  players,  including 
among  the  players  the  banker,  or  other  person  by 
iHtom  the  game  is  managed,  or  against  whom  the 
other  players  stake,  play,  or  bet.  It  is  submitted 
that  the  game  of  beuscarat  does  not  come  within 
this  category,  there  beinc,  according  to  the  facts 
stated  in  the  case,  no  bank  in  it  in  the  sense 
in  which  the  word  is  used  in  the  passage 
qujoted,  in  the  sense  in  which  there  is  a 
bank  at,  for  instance,  roulette,  all  the  players 
at  baccarat  having  the  option  of  taking  their 
turn  at  the  bank.  [Hawkiks,  J. — Do  you 
say  tibat  the  same  game  may  be  lawful  in  a  private 
house,  and  unlawful  in  a  common  gaming-house  P] 
I  say  that  this  house  is  not  a  common  gaming- 
house, and,  that  being  so,  there  is  nothing  in  the 
common  law  or  on  the  Statute-book  to  make  the 

E'  ing  of  baccarat  in  it  "unlawful  gaming." 
WKms,  J. — ^Then«  if  it  is  a  common  gaming- 
}e,  are  the  others  ^uiltjr  of  aiding  and  abetting 
Mr.  Jenfcs  in  keepmg  itP]  I  contend  not. 
[Hawkiits,  J.  —  Would  they  not  be  gnilty 
of  flaying  an  unlawful  came  in  a  common 
gamtOj^-house,  if  this  shoiud  appear  to  be  an 
mUawxnl  game,  and  the  house  a  common 
gaming-house  P]  No;  as  in  the  case  of 
common  bawdy-houses,  those  who  resort  thither 
merely  for  the  purposes  of  the  business  of  the 
hoTue  are  unoilty  of  no  offence.  The  passage 
fh>ni  Bac.  Abr.  {uhi  sttp,)  shows  the  truth  of  tms 
pos^ion  at  common  law,  and  an  examination  of 
the  statutes  will  show  that  it  has  never  been 
altered.  The  first  statute  on  the  subject  is 
80  BeoB.  8,  Ci  9,  9.  11,  whidi  is:  ''Be  h  also 


enacted  by  the  authority  ajforeeaid,  thait  ne 
manner  of  person  or  persons,  of  what  degree, 
quality  or  condition  soever  he  or  th^  be,  &om 
tne  feast  of  the  Nativity  of  St.  John  t^ 
Baptist  now  next  coming,  by  himself,  factor, 
deputy,  servant,  or  other  person,  shall,  lor 
his  or  their  gain,  lucre,  or  living,  keep,  have, 
hold,  occupy,  exercise,  or  maintain,  any  oommoa 
house,  alley,  or  place  of  bowling,  coiting,  cloysh- 
cayls,  half-bowl,  tennis,  dicing  table,  or  earung, 
or  any  other  manner  of  game  prohibited  by  any 
statute  heretofore  made,  or  any  unlawful  new 
game  now  invented  or  made,  or  any  other  new 
unlawful  game  hereafter  to  be  invented,  found, 
had,  or  made,  upon  pain  to  forfeit  and  pay  for 
every  day  keeping,  having,  or  maintainmg,  or 
suffering  any  such  game  to  be  had,  kept,  executed^ 
played,  or  maintained  within  such  house,  gard«i, 
alley,  or  other  place,  contrary  to  the  form  and 
effect  of  this  statute,  forty  shillings."  Although 
unlawful  games  are  spoken  of  here,  the  keepii^ 
of  a  common  house  alone  is  made  an  offence.  Hie 
next  enactment  is  16  Car.  2,  c.  7,  and  that  is 
indeed  directed  against  deceitful,  disorderly,  lad 
excessive  gaming,  and  so  is  9  Anne,  c.  14;  but 
both  these  statutes  have  for  their  chief  object  the 
prevention  of  fraud  and  cheating,  and,  whatever 
their  effect,  they  were  both  wholly  repealed  by 
8  A  9  Vict.  c.  109,  s.  15.  We  then  come  to  2  Geo. 
2,  c.  28,  the  2nd  section  of  which  declares  the 
games  of  the  ace  of  hearts,  pharaoh,  basset,  and 
hazard  to  be  games  or  lotteries  by  cards  or  dice, 
within  the  intent  and  meaning  of  certain  recited 
Acts,  namely,  10  A 11  Will.  8,  c.  17 ;  9  Anne,  c.  6; 
10  Anne,  c.  26;  8  Geo.  1,  c.  2;  and  9  Geo.  1,  o.  19, 
which  were  Acts  for  the  suppression  of  lotteries, 
and  then  enacts  that  all  and  every  person  or 
persons  who  shall  set  up,  maintain,  or  keep  tlie 
said  games  of  the  ace  of  hearts,  pharaoh,  basset, 
and  hazard  shall  be  liable  to  all  the  pem^ties 
inflicted  by  the  Act  on  persons  setting  up  lotteries 
as  in  the  Act  mencioned.  Then  the  3rd  seotioB 
goes  on  to  say  that  "all  and  every  person  and 
persons  who  shall  be  adventurers  m  any  of  tbe 
said  games,  lottery  or  lotteries,  sale  or  sales  or 
shall  play,  set  at,  stake  or  punt  at  eith^  of  the 
said  games  of  the  ace  of  heaji^s,  pharaoh,  basset, 
and  hazard,"  shall  forfeit  dOZ.  Here  only  oertam 
specified  games  are  mentioned,  and  there  are  no 
general  words  as  to  similar  or  new  games.  Keit 
comes  13  Geo.  2,  c.  19,  s.  9,  which  recited  that^ 
contrary  to  the  true  intent  and  meaning  ol  the 
last-mentioned  Act,  some  fraudulent  and  deoeitfol 
games  had  been  invented,  and  a  certain  game 
called  ''passage "  was  daily  practised, and  enacted 
th«t  "the  said  game  of  'passage',  and  all  aad 
every  other  game  and  games  invented  or  to  be 
invented  with  one  or  more  die  <h*  dioe,  or  with  aiqr 
other  instrument,  engine,  or  device  in  the  natuie 
of  dice,  having  one  or  more  figures  or  numben 
thereon  (backgammon  and  the  other  games  now 
played  with  the  backgammon  tables  onlf 
excepted)  shall  severally  forfeit,**  Aa,  Tben  in 
18  GhBO.  2,  c.  S4f,  s.  1,  we  find  tbuat  a  certain  per^ 
nioious  game  called  roulet  or  roly-pofy,  was 
daily  practised,  and  the  laws  thm  in  being 
had  by  experience  been  found  ineffectual  to  pat  a 
stop  to  such  pernicious  practices,  and  it  is  tnere- 
fore  enacted  that  "  no  person  or  persons  of  whai 
condition  soever  shall  keep  any  nonse,  room,  or 
plaee  for  playing,  or  permit  or  suffer- any  penon 
OP  peiBOBs  whatsoev«p  wl^ift  aapf  flooh  uammi 
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room,  or  place  to  play  at  the  said  game  of  roulet, 
otherwise  roly-poly,  or  at  any  other  game,  with 
cards  or  dice,  already  prohibited  by  the  laws  of 
this  realm."  Except,  therefore,  as  to  roulet,  this 
Btatnte  makes  no  aifference  in  the  then  existing 
law.  This  was  the  state  of  the  law  in  1823,  when 
the  case  of  Bex  v.  Bogier  (1  B.  &  0.  272)  was 
decided.  That  decision  is  to  the  effect  that  the 
keeping  of  a  common  gaming-honse  and  for  lucre 
and  gam  unlawfully  causing  and  procuring  divers 
idle  and  evil-disposed  persons  to  freauent  and 
come  to  play  together  at  a  game  callea  r<mge  et 
noir,  and  permitting  the  said  idle  and  evil- 
disposed  persons  to  remain  playing  at  the  said 
game  for  divers  large  and  excessive  sums  of 
money,  is  an  indictable  offence  at  common  law. 
But  at  the  time  of  that  decision  the  statute  of 
Anne  (9  Anne,  o.  14)  was  in  force,  and  Abbot, 
C.J.  says  in  his  judgment,  "  Besides,  the  9  Anne, 
c.  14.  s.  2,  makes  playing  at  any  game  unlawful, 
if  more  than  lOZ.  snau  be  lost.  I^ow,  in  this  case, 
the  indictment  states,  not  only  that  the  defen- 
dants kept  a  common  gaming-house,  but  that  they 
permitted  persons  to  play  there  for  di\rers  large 
and  excessive  sums  of  money.  The  playing  for 
large  and  excessive  sums  of  money  would  of  itself 
ma^e  any  game  unlawful ;  and,  if  so,  there  can  be 
no  doubt  that  this  is  an  offence  at  common  law." 
That  decision,  therefore,  has  no  weight  apart  from 
the  statute  of  Anne,  which  is  now  repealed,  it 
being  impossible  to  draw  any  distinction  between 
moderate  and  immoderate  gaming,  as  the  result 
would  be  to  make  what  was  an  offence  in  the  case 
of  one  person  no  offence  in  the  case  of  another. 
Then  in  1842  there  was  the  case  of  Applegarth  v. 
OoRey  (10  M.  A  W.  723),  in  which  Eolfe,  B. 
delivered  a  very  lengthy  judgment,  alluding  in 
the  course  of  it  to  the  statute  of  Charles  II.  (16 
Car.  2,  c.  7),  which  may  be  relied  upon  by  the 
respondents.  He  says,  as  to  it,  that  though  it 
might  bear  the  construction  that  it  made  all 
gamine:  illegal,  "yet  it  certainly  will  admit  of 
another,  and,  as  we  think,  far  more  reasonable 
interpretation,  namely,  that  the  fraud,  deceit,  ill- 
practices,  &c.,  mentioned  in  the  2nd  section  of  the 
Act,  are  intended  to  apply  to  all  which  follows  in 
that  section,  and  consequently  that  the  clause  in 
question  has  no  refsrence  to  the  case  of  persons 
mirly  running  horses  for  money,  or  fairly  betting 
on  races  or  other  sports  of  like  nature.  And  we 
adopt  this  construction  because  the  Act  itself, 
both  in  its  title  and  preamble  appears  to  be 
directed  solely  against  fraudulent  and  exces- 
sive, and  to  be  in  no  respect  pointed  at 
moderate  play,  when  there  is  no  fraud."  We 
now  come  to  the  statute  8  &  9  Yict.  c.  109,  which 
Stephen,  J.  in  his  Digest  treats  as  the  only 
l^islative  enactment  dealing  with  what  a  gaming- 
house is.  That  Act  was  aimed  at  the  large 
number  of  gaming-houses,  similar  to  Crockford  s, 
which  then  flourished,  and  its  idea  all  through  is 
to  make  illegal  the  keeping  of  a  common  gaming- 
house. After  repealing  .certain  parts  of  33  Hen.  8, 
c.  9,  and  amongst  others  so  much  as  declared  any 
game  of  mere  skill  to  be  an  unlawful  game,  it  pro- 
ceeds, in  the  2nd  section,  to  say  what  shall  be  suffi- 
cient evidence  that  a  house  is  a  common  gaming- 
house, enacting  that  it  shall  be  sufficient  to  prove 
that  a  house  **  is  kept  or  used  for  plaving  therein 
at  any  unlawful  game,  and  that  a  ban^  is  kept 
there  by  one  or  more  of  the  players  exclusively  of 
the  otliiers,  or  that  the  chances  of  any  game  played 


'  therein  are  not  alike  favourable  to  all  the  players, 
including  among  the  players  the  banker  or  other 
person  by  whom  the  game  is  managed,  or  against 
whom  the  other  players  stake,  plav,  or  bet ;  and 
every  such  house  or  place  shall  be  deemed  a  com- 
mon gaming-house  such  as  is  contrary  to  law  and 
forbidden  to  be  kept  by  83  Hen.  8,  c.  9,  and  all 
other  Acts  containing  any  provision  against  un- 
lawful goxaes  or  gaming-houses."  The  effect  of 
this  section  is  that  to  prove  a  house  to  be  a  com? 
mon  gaming-house  you  must  either  prove  it  to  be 
so  by  common  law,  because  idle  and  disorderly 
persons  resort  there,  and  it  is  a  nuisance,  or  by 
one  of  the  tests  set  ont  in  this  section.  The  facts 
set  out  in  the  case  are  insufficient  to  prove  this 
club  to  be  such,  either  by  common  law  or  under 
this  section.  [Smith,  J. — ^You  say,  then,  that 
baccarat  is  not  an  unlawful  game.  What  do  you 
say  is  the  meaning  of  "  unlawful  game "  in  this 
2nd  section  P]  The  games  forbidden  by  the  Legis- 
lature in  2  Geo.  2,  c.  28,  s.  3 ;  13  Geo.  2,  c.  19,  s.  9 ; 
and  18  G^o.  2,  c.  34,  s.  1,  which  I  have  already 
Quoted.  [Smith,  J. — ^How,  then,  do  you  explain 
^e  case  of  Bex  v.  Bogier  (1  B.  &  C.  272)  in  which 
the  game  was  rouge  et  noir,  not  mentioned  in 
those  statutes?]  There  the  conviction  was  for 
keeping  a  common  gaming-house,  the  material 
point  being  the  excessive  gaming  contrarv  to  the 
statute  of  Anne,  now  repealed,  and  not  the  game 
of  roiige  et  noir,  which  is  not  forbidden  by  any 
statute.  The  3rd,  4th,  6th,  and  8th  sections  of 
8  &  9  Yict.  c.  109  all  deal  with  the  keeping  of 
gaming-houses  alone.  [Hawkins,  J. — ^If  a  xnaji 
goes  to  such  a  house  and  wilfully  plays  at  an  un- 
lawful game  he  is  doing  that  which  he  knows  to 
be  illegal.]  He  is  committing  no  offence,  just  as 
persons  resorting  to  bawdy-houses  are  guilty  of 
no  offence.  [Hawkins,  J. — Is  there  any  case 
which  says  thisP]  No  prosecution  for  such  a 
thing  has  ever  been  known.  [Smith,  J. — ^But  at 
baccarat,  according  to  the  facts  set  out,  "  a  bank 
is  kept  by  one  or  more  of  the  players  exclusively 
of  the  others."]  No;  at  roulette  and  similar 
games  the  bank  plays  against  all  comers,  but  at 
baccarat  the  deal  passes.  The  last  statute  on  the 
subject  is  17  (fe  18  Yict.  c.  38,  under  the  4th  sec- 
tion of  which  this  conviction  took  place.  This 
statute,  again,  is  directed  wholly  against  the 
opening,  keeping,  and  using  of  gaming-houses, 
and,  although  both  the  3rd  and  the  5th  sections 
deal  with  persons  who  are  found  in  such  houses^ 
neither  suggests  that  they  should  be  prosecuted 
for  unlawful  gaining  therein.  The  case  of  betting- 
houses,  legislated  against  by  16  &  17  Yict.  c.  lid, 
is  exactly  parallel,  and  there  is  no  suggestion  in 
that  Act  that  persons  should  be  prosecuted  fop 
wagering  therein.  The  3rd  section  contains  the 
only  approach  to  any  proceeding  against  them, 
enacting  a  penalty  for  not  giving  their  names  and 
addresses,  the  object  being  to  obtain  witnesses 
against  the  keepers  of  the  houses.  If  the  Legis- 
lature had  intended  to  make  the  mere  plaving  for 
mon^  or  for  more  than  a  certain  sum  of  money 
an  offence,  they  would  in  a  statute  such  as  this^ 
which  goes  carefully  into  detail,  have  said  so  in 

Slain  terms.  Fntil  they  have  said  so,  it  is  not  the 
uty  of  the  court  to  strain  the  interpretation  of 
any  statute  so  as  to  infer  this.  Finally,  as  to 
Mr.  Jenks,  this  club  was  not  a  house  opened,  kept» 
or  used  for  the  purpose  of  unlawful  gaming ;  as  to 
the  committee,  they  were  merely  znemb^s  of  % 
proprietary  club,  and  might  at  any  time  have  to 
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emit  it  if  Mr.  Jenks  so  willed,  aad  therefore,  even 
if  the  hoose  waa  kept  for  unlawful  gaming,  they 
had  no  part  in  the  opening,  keeping,  or  using  of 
it,  or  in  the  care  or  management  oz  it,  or  in  con- 
ducting the  business  of  it,  within  the  meaning  of 
the  statute ;  and,  as  to  the  players,  in  no  case  can 
they  hwvB  been  g^ty  of  any  off enoe  against  this 
flection. 

Besley  (with  ium  E.  Olarke,  Q.O.)- — ^As  to  the 
distinction  drawn  between  Mr.  Jenks  and  the 
oommittee.     l%e  2nd,  4fch,  6th,  11th,  and  27th 
mleo  of  the  club,  set  out  in  the  case,  show  that 
the  committee   had  a    sufficient  share   in   the 
management  of  the  club  to  bring  them  within  the 
seotion,  at  any  rate,  as  aiders  and  abettors  in 
keeping  the  house.   [  Smith,  J. — ^To  aid  and  abet  an 
unlawful  act  may  be  a  common  law  misdemeanour, 
font  would  not  justify  the  fine  of  500Z.  inflicted  on 
4^e  members  of  the  committee.]    The  words  of  tb  e 
section  are  very  wide ;  both  the  committee  and 
players  clearl^r  come  within  the  words,  "  in  any 
manner  assisting  in  conducting  the  business  of 
any  house,  room,  or  place,  opened,  kept,  or  used 
for  the  purpose  aforesaid."   further,  as  to  the 
l^ayers,  the  9th  section  of  the  Act  of  1845  (8  &  9 
Vict.  c.  109)  shows  beyond  doubt  that  ^e  Legis- 
lature regarded  playmg  as  an  offence  prior  to 
l^t  statute,  and,  in  not  re-enacting  any  penalty 
for  their  offence,  merely  intended  to  leave  them 
in  Btakt  quo.     The  9th  section  is  "  And  for  the 
more   effectual  prosecution   of   the   keepers  of 
eommon  saming-houses  be  it  enacted  that  every 
person  who  shall  have  been  concerned  in  any 
unlawful  gaminff,  and  who  shall  be  examined  as  a 
witness  by  or  before  any  police  magistrate  or 
justioe  of  the  peace,  or  on  the  trial  of  any  indict- 
ment or  information  against  the  owner  or  keeper, 
or  other  person  having  the  care  or  management 
of   anv  common  gaming-house,    touching  such 
unlawrul  gaming,  and  who  upon  such  examination 
shall  make  true  and  faithful  discovery,  to  the  best 
of  his  or  her  knowledge,  of  all  things  as  to  which 
he  or  she  shall  be  so  examined,  and  shall  there- 
upon receive  from  the  magistrate,  or  juBtice  of 
the  peace,  or  judge  of  the  court,  by  or  before 
whom  he  or  she  shall  be  so  examined,  a  certificate 
in  writing  to  that  effect,  shall  be  freed  from  all 
criminal  prosecutions,  and  from  all  forfeitures, 
punishments,  and  disabilities,  to  which  he  or  she 
may  have  become  liable  for  anything  done  before 
tSiat  time  in  respect  of  such  unlamul  ganiing.'* 
The  Legislature,  therefore,  clearly  thought  that 
unlawful  gamingwas  an  offence  rendering  a  person 
liable  to  prosecution  and  punishment,  and  the 
form  of  warrant  in  the  schedule  to  the  Act  gives 
power  to  arrest,  search,  and  bring  before  a  justice 
*  as  well  the  keepers  of  the  same  as  also  the  persons 
there  haunting,  resorting,  and  playing,  to  be  dealt 
with  according  to  law."    It  is  true  that  there  is  no 
reported  case  m  which  persons  merely  present  in 
betting-houses  have   been  convicted;  out  it  is 
within  the  knowledge  of  the  court  that  they  are 
80  convicted.     [Hawkins,  J.— Then  you  would 
Bay  that  resorting  to  a  bawdy-house  is  an  offence 
alsoP    Hr.  Poland  could  cite  no  case  to  the  con- 
traiy.l    It  may  be  so ;  but  at  any  rate  it  is  sub- 
mittea  that  the  players  **  assisted  in  conducting  the 
business  of  the  nouse  "  within  the  meaning  of  the 
statute.  [SiOTH,  J'. — ^Whydid  not  the  statute  say, 
^  and  playing  thereat  P"]  That  was  alreadv  the  law. 
9%ere  was  no  obiect  in  enacting  under  33  Hen.  8, 
e.9|  and8ft{tYHv<^%0d|  ss.3^^.a,  tHi.^^. 


players  should  be  seized  and  taken  before  the 
mstice,  if  they  had  committed  no  offenoeu 
^Besides,  the  players  in  this  case  were  members  of 
the  club,  and  as  such  assisted  in  conducting  the 
business  of  the  club,  and  occupied  and  used  th^ 
club  for  the  purpose  of  gaming  therein. 

Polomd  in  reply. — The  case  of  Eesa  v.  Pienom 
(2  Ld.  Baym.  1197)  is  the  authority  desired  by 
the  oourt  as  to  the  law  on  the  subject  of  persons 
resorting  to  bawdy-houses.  It  was  there  hold 
that  an  indictment  cannot  be  maintained  against 
anyone  for  being  a  bawd  and  procuring  uL-dis- 
posed  persons  to  meet  and  commit  fomicatiQn« 
for,  said  the  court,  "what  is  charged  in  this 
indictment  is  but  solicitation  of  chastity,  which 
is  a  spiritual  offenoe,  and  not  inqnirable  or 
punishable  at  common  law."  So  far  is  it  from 
Doing  an  offence  to  resort  to  such  a  place,  that  it 
is  not  so  to  resort  there  and  successfully  induce 
others  so  to  do.  This,  however,  is  not  material 
to  the  issue  raised  in  this  oase,  the  point  bein^ 
not  whether  the  mere  playing  at  an  unlawfal  game 
in  a  common  gaming-nouse — supposing  tiiie  oourt 
should  hold  this  club  to  be  such — is  an  offenoe  at 
all,  but  whether  it  is  an  offence  for  which  the 
awollants,  who  merely  placed  in  the  dub,  can  be 
nghtly  oonvioted  under  this  piutioular  section. 

Our.  adv.  vuU. 

Ju/ne  26. — IBawkiss,  J. — Upon  the  facts  stated  in 
the  case,  there  can  be  no  doubt  that  Mr.  Jenks  was, 
to  all  intents,  the  occupier  and  keeper  of  the  house 
in  question,  whatever  were  the  purposes  for  which 
it  was  open  and  kept.  This,  indeed,  was  not  dis- 
puted upon  the  argument  before  us,  or  before  the 
learned  magistrate  before  whom  the  case  was 
heard.  The  real  and  only  substantial  question 
is  whether  it  was  opened  and  kept  for  the  purpose 
of  unlawful  gaining  being  carried  on  therein.  Ob 
the  part  of  the  appellants  it  was  argued  that  the 
primary  object  in  opening  and  keeping  the  house 
was  that  it  might  be  used  as  an  ordinary  social 
club,  and  that,  although  there  was  nightly  play  in 
the  house,  at  which  considerable  sums  of  money 
were  won  and  lost,  yet  such  play  was  merely 
incidental  and  ancillary  to  that  primary  objecL 
On  the  other  hand,  the  respondents  contended  that 
the  primary  object  was  that  the  house  should  be 
used  for  the  purpose  of  gaming,  just  as  much  as 
the  old  gaming-houses  were  used,  which  it  was  the 
object  of  the  statute  to  suppress,  and  that  the 
social  arrangements  were  memy  subsidiary  to  its 
use  for  such  gaming  purposes,  indeed  were 
necessary  for  the  accommodation  and  comfort  of 
the  members  of  ihe  club,  and  to  oonoeal  its  true 
character.  The  learned  magistrate  took  this 
latter  view.  I  very  much  douot  whether,  even  if 
we  differed  from  him,  we  should  be  justified  in 
reversing  his  decision,  the  question  being  one 
purely  of  fact.  I  do  not,  however,  differ ;  on  the 
contrary,  I  think  that  the  evidence  in  support  of 
this  conclusion  is  overwhelming.  What  are  the 
admitted  facts  P  We  must  assume^  Mr.  Jenks 
to  be  a  person  of  ordinary  intelligence  and 
business  capacity,  and  having  no  special  regard 
or  affection  for  the  members  of  his  club  (who, 
moreover,  were  to  be  elected  bv  the  committer 
and  not  by  himself),  to  be  at  least  desirous  of 
making  some  profit  out  of  the  house,  for  tiie  rent 
and  aU  the  expenses  of  which  he  was  personally 
liable.  Now,  tne  wine  and  cigars  being  sold  at 
[  ovij  ]ittl9  ^jQ  cosjit  pnf%  &q4  Jibe  )pU^ 
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carried  on  at  a  loss,  it  may  be  taken  that  there 
was  really  no  profit  on  these  items,  and  I  very 
much  question  whether  the  rent,  repairs,  in- 
snranoes,  rates,  taxes,  gas,  water,  candles,  firing, 
salaries  of  day  and  night  stewards,  wages  of 
servants,  their  maintenance  and  clothing,  depre- 
dation of  fnmitTire,  &c.,  and  interest  on  capital 
inrested,  conld  possibly  be  covered  by  the  annual 
subscriptions  and  entrance  fees  of  the  members,  the 
number  of  whom  was  probably  in  a  great  measure 
induced  by  the  fact  that  play  would  be  the  order 
of  things  for  sixteen  hours  out  of  the  day.  The 
printed  rules  are  no  doubt  most  admirable,  and 
from  reading  them  nobody  would  suppose  there 
was  even  a  aovpfon  of  a  ^mbling  character 
about  the  establishment.  Rule  21  savs  that 
*  Hazard  shaU  not  be  played  in  the  club,  nor 
riiall  dice  be  used  in  the  club-house;"  rule  22, 
"The  points  at  whist  shall  not  exceed  IZ,  ;"and 
rule  2o,  **  All  games  shall  be  played  for  ready 
money  only.**  One  could  almost  imagine  that 
these  three  rules  were  framed  expressly  in  order 
that  they  might  be  set  up,  if  necessity  arose,  to 
vindicate  the  character  of  the  club  as  one  of  a 
non-gambling  character,  where  a  gentleman  might 
dine  and  enjoy  his  rubber  of  whist,  if  he  pleased, 
but  would  not  be  permitted  under  any  cir- 
cmnstances  to  gamble.  In  the  letter,  I  do  not 
find  that  these  rules  were  broken,  but  nothing 
could  be  less  indicative  than  these  rules  of  the 
nightly  routine  of  the  establishment.  From 
half-pas^/  four  in  the  afternoon  till  eight  o'clock 
on  the  following  morning  those  who  nked  could 
play.  There  was  a  nieht  steward  (Mr.  Hatton) 
whose  duties  were  in  the  card  room.  Baccarat 
was  the  game  throughout  the  night,  and  at  it 
thousands  were  ni^tly  won  and  lost.  Mr. 
Bussell  gave  us  a  very  vivid  description  of  this 
game,  and  the  privileges  and  respective  positions, 
and  chances  of  the  bankers  and  players  at  it. 
And  from  the  evidence  we  learn  that  no  regulation 
bank  could  be  less  than  501, ;  that  the  ordinary 
i^gulation  banks  ranged  from  502.  to  300Z. ;  that 
an  "  open  "  bank  sometimes  reached  lOOOZ. ;  that 
ordinarily  there  was  a  fresh  bank  every  twenty 
minutes ;  that  a  special  table  and  arrangements 
were  provided  for  the  bankers  and  players ;  that  for 
each  Dank  three  packs  of  cards  were  used ;  that 
for  this  accommodation  Mr.  Jenks  received  for 
each  bank  1  per  cent.,  and  from  each  punter  5«. 
as  card  money  up  to  two  a.m.,  and  afterwards 
5«.  an  hour  up  to  five  a.m.,  when,  to  make 
plaving  prohibitory,  11.  an  hour  was  charged; 
and  that  members  cheques  were  cashed  by  Mr. 
Jenks  at  a  charge  of  1  per  cent. — for  what  pur- 
poses the  cheques  were  cashed  we  can  draw  our 
orwn  conclusions.  When  all  these  facts  are  looked 
at,  even  with  a  most  indulgent  eye,  is  it  possible 
fbr  any  man  in  his  senses  to  doubt  that  the  house 
was  really  kept  and  opened  for  the  purpose  of 
gaming,  at  the  game  of  baccarat,  as  its  main  and 
pnncipEil  object,  and  not  as  a  mere  social  club,  in 
which  gambling  even  to  a  considerable  extent  was 
ancillary  P  I  think  it  ri^ht,  however,  to  add 
that  if  the  house  had  been  Kept  open  for  a  double 
purpose— viz.,  as  an  honest  social  club  for  those 
who  did  not  desire  to  play,  as  well  as  for  the  pur- 
pose of  gaming  for  those  who  did — it  would  none 
the  less  be  ''a  house  opened  and  kept  for  the 
prnpose  of  gaining."  Tne  enactment,  however, 
unoer  which  this  conviction  took  place  (17  &  19 
yio^  a  88|  s.  4)  is  not  directed  against  evety 


person  who  keeps  a  house  in  which  gaming  takes 
place;  it  imposes  a  penalty  only  on  those  who 
open,  keep,  or  use  a  house  for  the  purpose  of 
"  unlawful "  gaming  being  carried  on  therein,  or 
who  assist  in  the  management  of  the  business  of 
such  house.  This  brings  me  to  the  first  question 
submitted  for  our  opinion,  viz.,  whether  the 
gaming,  for  the  carryinff  on  of  which  this  house  was 
openec^  was  "unlawful  gaming.  In  dealing  with 
tnis  question  I  think  the  learned  magistrate  has 
taken  rather  too  narrow  a  view  of  the  4th  section 
in  treating  the  question  whether  the  gaming  was 
unlawful  as  dependent  upon  whether  the  games 
played  were  unmwful  games.  The  section  makes 
no  mention  of  unlawful  ^ames — ^nor  does  it  in  any 
way  confine  its  operation  to  persons  keeping 
houses  for  gaming  at  such  games.  It  is  directea 
generally  against  aU  persons  keeping  houses  for 
Sie  purpose  of  unlawful  gaming.  The  illegality 
of  tne  gaming  is  what  we  have  to  look  to,  ana 
not  merely  the  illegality  of  the  game.  Gaming 
may  be  unlawful  by  reason  of  the  place  in  which 
it  takes  place,  or  of  the  unlawfulness  of  the  game 
itself.  The  common  law  did  not  prohibit  the 
playing  at  dice  and  cards :  (11  Co.  Bep.  87 ;  Sker" 
bon  V.  Colehaehf  2  Tent.  175.)  They  were  not  un- 
lawful eames.  But  the  keeping  of  a  common 
gaming-nouse  was  at  common  law  an  indictable 
offence:  (Hawk.  P.  0.  b.  1,  c,  75,  sects.  1,  6; 
Bacon's  Abr.  vol.  6,  tit.  "  Nuisance  "  (A).)  Can 
anybody  doubt  that  at  common  law  if  <uce  and 
cards  were  played  in  a  common  gaming-house  as 
part  of  the  unlawful  business  thereof  such  gaming 
would  not  be  unlawful,  though  the  games  in  them- 
selves were  not  soP  To  me,  therefore,  it  seems 
that  in  order  to  determine  whether  the  gaming 
was  lawful  two  matters  present  themselves  for 
consideration.  First,  was  this  house  a  common 
gaming-house  in  which  all  gaming  was  unlawful  P 
Seconmy,  was  it  opened  for  the  purpose  of  an  un- 
lawful game  being  played  therein  so  as  to  make  that 
particmar  gaming  unlawful  P  In  considering  this 
latter  question  we  have  confined  our  attention  to 
the  ^me  of  baccarat,  no  other  game  played  therein 
having  been  suggested  to  be  an  unlawful  game. 
First,  was  this  house  kept  as  a  common  gaming- 
house so  as  to  make  it  an  indictable  nuisfmce  at 
common  law  P  In  Hawkins  Fleas  of  the  Grown, 
b.  1,  c.  75,  s.  6,  it  is  said  that  "All  common 
gaming-houses  are  nuisances  in  the  eye  of  the 
&.W,  not  only  because  they  are  great  temptations 
to  idleness,  out  also  because  they  are  apt  to  draw 
together  great  numbers  of  disorderly  persons,  which 
cannot  but  be  very  inconvenient  to  the  neighs 
bourhood ; "  and  in  the  following  sect.  7  he  says  : 
"  A  common  playhouse  may  be  a  nuisance  if  it 
draw  together  such  numbers  of  coaches  or  people 
as  prove  generally  inconvenient  to  the  places 
adjacent  ;  but  he  goes  on  to  draw  a  distinction 
between  nuisances  so  occasioned  and  such  nui- 
sances as  bawdy-houses  and  common  gammg- 
houses,  stating  that  "Playhouses  are  not 
nuisances  in  their  own  nature,  but  may  only 
become  such  by  accident,  whereas  the  others 
cannot  but  be  nuisances."  Speaking  of  gaming, 
Blackstone,  in  voL  4,  p.  171,  says :  "  Next  to  that  of 
•luxury'  (a)  naturally  follows  tne  offence  of  gaming^ 
which  is  generally  introduced  to  supply  or  retrieve 
the  expenses  occasioned  by  the  former ;  it  being  a 
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kind  of  tacit  confession  that  the  company  engaged 
therein  do  in  general  exceed  the  bounos  of  their 
respective  fortunes ;  and  therefore  they  cast  lots 
to  aetermine  nponwhom  the  min  shall  at  present 
fall,  that  the  rest  may  be  saved  a  little  longer. 
But  taken  in  any  light,  it  is  an  offence  of  the 
most  alarming  nature,  tending  by  necessary 
consequence  to  promote  public  idleness,  theft, 
and  debauchery  among  those  of  a  lower  class; 
and,  among  persons  of  a  superior  rank,  it  hath 
frequently  D€«n  attended  with  the  sudden  ruin 
and  desolation  of  ancient  and  opulent  families, 
an  abandoned  prostitution  of  every  principle  of 
honour  and  virtue,  and  too  often  hath  ended  in 
self-murder."  Later  on  in  the  same  section  he 
says,  "  It  is  the  gaming  in  high  life  that  demands 
the  attention  of  the  magistrate,  a  passion  to 
which  every  valuable  consideration  is  made  a 
sacrifice."  In  Bussell  on  Crimes,  vol.  1,  p.  428, 
the  principle  alleged  upon  which  common  gaming- 
houses are  punishable  as  nuisances  is,  that  they 
are  "  detrimental  to  the  public  as  they  promote 
cheating  and  other  corrupt  practices,  and  incite 
to  idleness  and  avaricious  ways  of  gaining 
property  great  numbers  whose  time  might  be 
otherwise  employed  for  the  good  of  the  com- 
Aiunity."  In  jRex  y.  Bogier  and  another  (1 
B.  &  0.  272,  and  better  reported  in  2  Dowl. 
&  By.  431),  which  was  an  indictment  for  keeping 
a  common  gaming-house.  Best,  J.  said,  "Any 
practice  which  has  a  tendency  to  injure  the  public 
morals  is  a  common  law  offence,  and  both  he 
and  Abbott,  C.J.  treated  playing  at  even  innocent 
games  for  excessive  amounts  as  illegal.  As  to 
excessive  gaming,  however,  I  shall  have  a  word 
or  two  to  say  hereafter.  After  a  careful  con- 
sideration of  the  facts,  and  of  all  that  has  been 
so  ably  addressed  to  us  upon  the  subject,  I 
have  come  to  the  conclusion  that  there  was  an 
abundance  of  evidence  that  in  all  its  essential 
characteristics  the  Park  Club  House  was  a 
"common  gaming-house,"  and  that  as  such 
the  keeper  of  it  might  have  been  indicted 
as  for  a  nuisance  at  common  law.  Its 
pernicious  tendency  cannot  be  doubted,  and 
to  it  almost  all  the  dicta  of  the  various 
Imters  I  have  referred  to  might  be  truly 
applied,  and  the  learned  magistrate  expressly 
finds  that  the  game  played  at  this  house 
is  one  which  promotes  "  idleness  and  avaricious 
ways  of  getting  money,  and  that  it  unfits  persons 
for  the  performance  of  their  duties  in  life.  It  is 
true  that  no  annoying  interference  in  the  public 
streets  can  be  pointed  to  so  that  in  that  sense  a 
t)ublic  nuisance  can  be  said  to  have  been  created, 
but  that  is  not  necessary  (see  Beg,  v.  Bice  and 
another,  L.  Eep.  1  Cr.  Cas.  Ees.  21).  In  my 
judgment,  the  keeping  a  common  gaming-house 
IS  in  itself  a  nuisance,  and  the  keeper  of  it  is,  as 
such,  guilty  of  an  indictable  offence.  Neither, 
although  doubts  seem  to  have  arisen,  do  I  think 
it  makes  any  difference  that  the  use  of  the  house 
and  the  gaming  therein  was  limited  to  the  sub- 
Gfcribers  and  members  of  the  club,  and  that  it  was 
not  open  to  all  persons  desirous  of  using  the 
same.  If  this  could  be  set  up  as  a  defence  to  an 
indictment,  any  indictment  for  keeping  a  common 

famine-house  mieht  be  defeated.  To  no  gaming- 
ouse  IS  the  public  at  large  invited  to  go  with- 
out restrictions  of  some  sort  or  other.  The 
keeper  of  such  a  house  has  always  the  right  to 
permit  or  refuse  admiaBion  to  anyone  he  peases, 


or  to  make  such  rules  as  he  maj  think  fit  for 
the  regulation  of  such  admission.  Here  he 
placed  himself  in  the  hands  of  the  committee 
to  elect  whom  they  would,  provided  only  the 
number  of  members  did  not  exceed  500.  H  the 
admission  of  500  i>ersoiis  to  a  gaming-house  does 
not  make  it  a  common  ^ming-house,  it  might 
equally  be  said  that  the  admission  of  5000  would 
not.  The  law  does  not  require  that  it  shall  be  a 
public  gaming-house;  a  common  gaming-honse 
IS  that  which  is  forbidden;  that  is,  a  house  m 
which  a  large  number  of  persons  are  invited 
habitually  to  congregate  for  the  purpose  of 
gaming.  I  now  proceed  to  discuss  the  question 
whether  this  house  was  kept  for  the  purpose  of 
unlawful  gaming  in  the  sense  of  gaming  at  un- 
lawful games,  a  somewhat  difficult  subject  to 
deal  with,  because,  with  very  few  exceptions,  no 
games  have  been,  in  so  many  words  by  name,  de- 
clared to  be  unlawful,  and  yet,  in  using  the  words 
"unlawful  games,"  it  is  clear  the  Legislature 
intended  them  to  cover  and  include  some  gamea 
which  being  lawful  in  themselves  were  only  made 
unlawful  when  played  in  particular  places  or  by 

f  articular  persons.  This  I  shall  point  out  when 
come  to  refer  as  I  must  do,  to  the  statutes  cited 
in  the  course  of  the  argument.  1  have  already 
stated  that  at  common  law  the  playing  at  any 
game  was  legal  and  permissible  :  (11  Co.  Sep.  87.) 
In  Sherhon  v.  Colehach  (2  Ventris  175,  A.D.  1691), 
which  was  an  action  to  recover  20{.  lost  by  the 
defendant  to  the  plaintiff  at  hazard,  the  court 
said,  **  Neither  is  play  at  dice  in  itself  unlawful 
though  prohibited  by  several  statutes  to  certain 
persons  and  to  be  used  in  certain  places." 
Bacon's  Abridgment,  however,  title  "Graming" 
(A),  states  this  with  some  qualification,  viz.  tnat 
such  games  must  beplayed  innocently  and  by 
way  of  recreation.  The  passage  runs  thus :  "  U 
seems  that  by  the  common  law  the  playing  aft 
cards,  dice,  <&c.,  when  practised  innocently  and  as 
a  recreation,  the  better  to  fit  a  person  tor  busi- 
ness, is  not  at  all  unlawful  nor  punishable  as  any 
offence  whatever."  I  do  not  find  this  qualifica* 
tion  recognised  in  any  reported  case  or  in  any 
other  of  the  old  text  books.  If  played  innocently 
and  for  recreation  only,  it  would  not  be  gaming 
at  all :  (see  Beg,  v.  AMon,  1  Ell.  &  B.  286.)  There 
a  publican  was  convicted  "for  suffering  an  un- 
lawful game  called  dominoes  to  be  played  in  his 
house  against  the  tenor  of  his  licence  which  makes 
it  a  provision  that  the  party  licensed  do  not 
knowingly  suffer  any  unlawful  games  or  any 
gaming  whatsoever  therein."  It  was  not  proved 
tnat  any  stake  was  played  for.  The  court  quashed 
the  conviction.  Lord  Campbell  in  giving  judgment 
said :  "  It  had  not  been  shown  that  the  game  of 
dominoes  was  necessarily  in  itself  unlawful,"  and 
as  to  the  piming  he  said  "parties  may  play  at  a 
game  which  is  not  in  itself  unlawful  with- 
out gaining.  If  money  were  staked,  that  would 
be  gaming."  I  think,  therefore,  that  in  the  pas- 
sage cited  from  Bacon's  Abridgment  the  writer 
omy  intended  to  state  generaUy  that  innocent 
Til&j  was  perfectly  lawful,  and  not  to  leave  it  to 
be  inferred  that  at  common  law  to  play  at  dice 
otherwise  than  for  recreation  was  unlawfuL  No 
case  was  cited  to  us,  nor  have  I  been  able 
to  find  any,  in  which  a  person  was  held 
punishable  at  common  law  in  respect  of  gaming 
except  for  a  nuisance  as  the  keeper  of  a  common 
gaming  house.    We  must  take  it  therefore^  I 
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think,  that  at  common  law  no  game  was  in  itself 
unlawfal,  and  must  look  to  the  statutes  to  see 
what  games  are  rendered  unlawful  by  legislative 
enactments.  The  first  to  which  reference  need 
be  made  of  these  statutes — the  33  Hen.  8,  c.  9 — 
had  for  its  main  object  not  so  much  the  preven- 
tion of  gaming  as  a  vice  injurious  to  the  morals 
of  the  people,  as  the  advancement  and  main- 
tenance of  archery  for  the  defence  of  the  country, 
the  science  and  practice  of  which  had  been  neg- 
lected by  the  growing  habit  of  playing  at  "  un- 
lawful games  and  play."  It  is  entitled  "The 
Bill  for  the  maintaining  Artillery  and  the  debar- 
ring of  unlawful  games.'*  Bv  the  11th  section  it 
is  enacted  that  no  person  shall  for  his  gain  keep 
any  common  house,  alley,  or  place  of  [bowling,  (a) 
coyting,  cloysh-cayls,  lialf  bowl,  tennis],  dicing 
table,  or  carding,  or  any  other  game  prohibited 
by  any  statute  theretofore  made  (see  B  Hen.  8, 
and  6  Hen.  8,  c.  2),  or  any  unlawful  new  game 
then  invented,  or  thereafter  to  be  invented  upon 
pain  of  40«.  for  every  day,  &c.  By  the  12th 
section  every  person  using  and  haunting  any  of 
the  said  houses  and  plays  and  there  playiz^  was 
to  forfeit  each  time  6«.  Sd.  The  16th  section  of 
the  same  Act  imposed  penalties  on  artificers, 
servants,  &c.,  playing  at  unlawful  games  out  of 
Christmas,  &c.  The  17th  section  repealed  aU 
previous  statutes  made  for  the  restraint  of  un- 
lawful ffames.  Now  in  this  statute  it  will  be 
observed  there  is  nothing  to  make  any  game 
absolutely  unlawful.  It  is  made  unlawful  to  keep 
for  gain  any  house  for  playing  at  such  games  as 
are  specified  in  sect.  11,  and  it  is  made  penal  for 
any  person  to  play  at  such  games  in  such  houses, 
and  persons  of  humble  racuks,  such  as  artificers, 
are  forbidden  to  play  at  such  games  out  of 
Christmas  or  without  licence;  but  that  is  all. 
The  games,  though  called  unlawful,  are  only  for- 
bidden to  be  played  in  certain  places,  and  by  a 
specified  class  of  persons  only  at  specified  times. 
Kext  comes  the  statute  16  Car.  2,  c.  7  (the  whole 
of  which  is  repealed  by  8  &  9  Vict.  c.  109,  s.  15), 
entitled  "An  Act  agamst  deceitful,  disorderly, 
and  excessive  gaming."  It  was,  as  its  pre- 
amble shows,  passed  for  a  totally  different 
purpose  than  that  contemplated  by  33  Hen. 
h,  c.  9.  It  begins  by  reciting  that  "all 
lawful  games  and  exercises  should  not  be  other- 
wise used  than  as  innocent  and  moderate 
recreations,  and  not  as  constant  trades  or  callings 
to  gain  a  living  or  make  unlawful  advants^e 
thereby ;"  then  it  goes  on  to  recite  that  "  by  the 
immoderate  use  of  them,  many  mischiefs  and 
inconveniences  do  arise,"  and  among  them  the 
encouragement  of  idle  and  disorderly  persons  ^d 
the  debauching  of  many  of  the  younger  sort  both 
of  the  nobility  and  gentrv,  and  others,  to  the  loss 
of  their  time,  the  ruin  of  their  fortunes,  and  the 
withdrawing  them  from  laudable  employments. 
The  2nd  section  of  the  Act  is  directed  against 
fraud  and  deceit  in  playing  at  any  game.  The 
3rd  section  is  directed  against  excessive  and  im- 
moderate gaming,  and  enacts  that  if  any  person 
shall  play  at  any  game  (other  than  with  and  for 
ready  money)  and  shall  lose  exceeding  lOOL  at  any 
one  time  he  shall  not  be  bound  to  pay,  and  the 
person  winning  shall  forfeit  treble  Uie  vsdue  of  all 
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'  he  shall  win  above  1001,  Again,  it  will  be  observed, 
in  this  statute  no  game  is  made  unlawful  in  itself. 
In  Applegarth  v.  CoUey  (10  W.  &  M.  729)  Eolfe,  B. 
said:  "The  Act  (16  Car.  2,  c.  7)  itself,  both  in  its 
title  and  preamble,  appears  to  be  directed  solely 
against  fraudulent  and  excessive  play,  and  to  be 
in  no  respect  pointed  at  moderate  play  where 
there  is  no  fraud."  Next  in  order  comes  the 
9  Anne  c.  14,  entitled  "An  Act  for  the  better 
preventing  of  excessive  and  deceitful  gaming,"  By 
sect.  2  any  person  who  shall  at  any  one  sitting 
lose  10{.  and  shall  pay  the  same,  may  within  three 
months  recover  the  same  back  from  the  winner, 
and  in  case  the  person  losing  the  money  does  not 
recover  it  bacK  any  other  person  may  recover 
the  same  and  treble  the  value  thereof — one  moiety 
for  his  own  use,  the  other  for  the  poor  of  the 
parish  "  where  the  *  offence  *  shall  be  committed." 
The  5th  section  makes  it  an  indictable  offence  to 
win  any  amount  by  fraudulent  play,  or  to  win  of 
any  person  at  any  one  time  aoove  the  value  of 
lOf.  Sect.  6  is  directed  against  persons  who 
support  themselves  by  gaming  only,  and  it 
empowers  justices  of  tne  peace  to  inquire  from 
every  person  who  appears  to  them  to  maintain 
the  principal  part  of  his  expenses  by  j^aming  to 
find  sureties  tor  his  good  behaviour  for  twelve 
months,  and,  in  default,  to  be  committed  to  the 
common  gaol.  Again,  it  will  be  noted  that  no 
ffame  is  rendered  unlawful,  but  excessive  or 
&audulent  ganung  at  any  ^ame  is  made  an  in- 
dictable offence.  The  12th  Gteo.  2,  c.  28,  entitled 
"Aji  Act  for  the  more  effectual  preventing  of 
excessive  and  deceitful  gaming,"  in  the  1st  section 
recites  various  statutes  prohibiting  lotteries,  and 
then,  after  reciting  that  several  persons  have  for 
many  years  past  carried  on  and  set  up  certsdn 
fraudulent  games  and  lotteries  to  be  determined 
by  the  chance  of  cards  and  dice,  under  the  de- 
nomination of  the  games  of  the  ace  (Si  hearts, 
pharaoh,  basset,  and  hazard,  by  sect.  2  enacts 
"that  the  said  games  of  the  ace  of  hearts, 
pharaoh,  basset,  and  hazard,  are,  and  are  thereby 
declared  to  be,  games  and  lotteries  by  cards  or 
dice  within  the  meaning  of  the  Acts  prohibiting 
lotteries,  and  that  every  person  who  shall  keep 
the  said  games  shall  be  subject  to  all  the  penal- 
ties infiicted  upon  persons  keeping  lotteries;" 
and  in  sect.  3  it  is  enacted  that  every  person  who 
shall  play  or  stake  at  either  of  the  said  games 
shall  be  Uable  to  a  penalty  of  bOl.  In  this,  as  in 
several  other  statutes,  there  is  a  provision  that 
the  Act  shall  not  extend  to  prevent  playing  or 
gaming  at  any  games  within  any  of  the  royal 
palaces.  This  statute  expressly  declared  the 
games  of  ace  of  hearts,  pharaoh,  basset,  and 
hazard  to  be  lotteries,  and,  on  that  account,  to  be 
illegal.  In  the  following  year,  13  Geo.  2,  another 
statute  was  passed  (13  deo.  2,  c.  19),  which,  after 
enacting  some  curious  and  interesting  provisions 
(since  repealed  by  3  &  4  Vict.  c.  6)  relating  to 
horseracmg,  and,  in  sect.  9,  reciting  that,  not- 
withstanding the  good  and  wholesome  law  made  in 
the  preceding  year,  some  fraudulent  and  deceitful 
games  had  been  invented,  and  that  a  game  called 
"  passage  "  was  then  daily  practised  and  carried  on; 
it  was  therefore  enacted  that  the  said  game  oi 
passage,  and  every  other  game  invented,  or  to  be 
mvented,  with  a  die  or  dice  (backgammon  and  the 
other  games  then  played  with  the  backgammon 
tables  only  excepted),  shall  be  deemed  games  or 
lotteries  by  dice,  and  it  inflicts  penalties  upon  all- 
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penoius  keeping  tables  for  playing,  or  playing  at 
the  said  games.    Passage  and  other  ffames  of  a 
like  natnre  played  with  dice  are  thus  added  to  the 
list  of  nnlawfol  games.    The  18  Geo.  2,  c.  34,  s.  1, 
after  reciting  the  mischief  attendant  npon  exces- 
sive ffaming,  &c.,  and  that  a  "  pernicious  "  game 
called   "roTilet"    or   roly-poly  was    then   daily 
practised,  enacted  that  no  person  should  keep 
any  house  for  playing  roulet  or  roly-poly,  or  any 
other  game  witn  cards  or  dice  already  prohibited 
by  law  under  penalties  prescribed.    By  sect.  2  it 
was  enacted  that  if  any  person  should  play  at 
roulet,  or  at  any  game  with  cards  or  dice,  already 
prohibited  by  law,  he  should  incur  the  penalties 
therein  prescribed.    By  the  8th  section  of  the 
same  Act  it  was  enacted  that  any  person  winning 
or  losing  at  play  at  any  one  time  101,  should  be 
liable  to  be  indicted  and  fined  five  times  the  value 
of   the  sum  so  won  or  lost.    This  section  was 
repealed  hjS  &  9  Vict.  c.  109.    This  Act,  it  will 
be  seen,  makes  illegal  the  game  of  roulet,  which 
is   a   game  of   chance.    The  25  Geo.  2,  c.  86, 
throws  but  little  light  upon  the  subject.     Sect.  8, 
however,  enacts  that  any  person  who  shall  appear, 
act,  or  behave  himself  as  master,  or  as  the  person 
having  the  care,  government,  or  management  of 
any  gaming-house,  shall  be  deemed  and  taken  to 
be  the  keeper  thereof,  and  liable  to  be  punished  as 
such,  notwithstanding  he  shaU  not  in  fact  be  the 
r&al  keeper  or  owner  thereof.    In  this  state  the 
law  (so  far  as  relates  to  the  immediate  question 
Wore  us)  was  when  the  8  &  9  Yict.  c.  109  (1845) 
was  passed.    By  that  Act,  entitled  "  An  Act  to 
amend  the  law  concerning  games  and  wagers," 
after  reciting  that  "  the  laws  heretofore  m£^e  in 
restraint  of  unlawful  gaming  have  been  found  of 
no  avail  to  prevent  the  mischiefs    which  may 
happen   therefrom,    and   also   apply  to   sundiy 
games   of   skill  from  which  the  like  mischiefs 
cannot  arise,  by  sect.    1   it   is  enacted  that   so 
much  of  33  Hen.  8,  c.  9,  whereby  any  same  of 
mere  skill,  such  as  bowling,  coyting,  cloysn-cayls, 
half -bowl,  tennis,  or  the  like,  is  dechired  an  unlaw- 
ful game,  or  which  enacts  any  penalty  for  playing 
at   such   game   of   skill   as  aforesaid  shall   be 
repealed,  and  also  so  much  of  the  said  Act  as 
makes   it   lawful   for   eveiy  master  to  licence 
his  servants,  and  for  every  nobleman,   Ac,  to 
liceiise  his  or  their  servants  or  family  to  plav  at 
cards,  dice,  or  tables,  or  any  unlawful  same,  shall 
be  repealed ;  and  no  such  licence  shau  avail  any 
person  to  exempt  him  from  the  danger  or  penalty 
of  playing  at  anv  unlawful  game,  or   m   any 
common   gaming-house.     Nothing    could   more 
clearly  indicate  the  intention  of  the  Legislature 
to  legalise  to  all  persons  and  at  all  times  mere 
games  of  skill,  but  to  preserve  in  their  integrity 
ail  the  penalties   which   then   attached  to  the 
playing  at  unlawful  games  anywhere,  or  gaming 
at  all  (even  at  lawful  games)  in  common  gaming- 
houses ;  and  to  deprive  eveiy  person  of  the  power 
to  licence  such  pla^ff  or  gaming.     The  2nd 
section  defines  what  in  default  of  otner  evidence 
shall  be  sufficient  to  prove  a  house  to  be  a  common 
gaming-house,  (a)    After  reciting  that  doubts  had 
arisen  whether  certain  houses,  aUeged  or  reputed 
to  be  opened  for  the  use  of  the  subscribo-s  only, 

(a)  The  f  aot  that  m  hoaae  is  »  oommon  gKadng^axmae 
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prove  it  to  be  so  at  oommon  law.  This  seoond  seotum 
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or  not  open  to  all  persons  desirous  of  using  the 
same,  are  to  be  deemed  common  gaming-houses,  it 
is  declared  and  enacted  that  "  in  default  of  other 
evidence  proving    any  house  or  place  to  be  a 
common  eaming-house  it  shall  be  sufficient  in 
support  of  the  allegation  in  any  indictment  or 
information  that  any  house  or  place  is  a  common 
gaming-house  to  prove  that  such  house  or  place 
is  kept  or  used  for  playing  therein  at  any  nnlawfol 
game,  and  that  a  ocuik  is  kept  there  bv  one  or 
more  of  the  players  exclusively  of  the  others;  or 
that  the  chances  of  any  game  played  therein  are 
not  alike  favourable  to  all  the  players,  including 
among  the  players  the  banker  or  other  person  by 
whom  the  game  is  managed,  or  against  whom  the 
other  players  stake, play,  or  bet;  and  every  such 
house  or  place  shall  be  deemed  a  common  gaming- 
house, such  as  is  contrary  to  law  and  forbidden 
to  be  kept  by  33  Hen.  8,  c.  9."    By  sect.  4  it  is 
enacted  tnat  "  the  owner  or  keeper  of  any  common 
gaming-house,  and  every  person  having  the  care 
or  management  thereof,  and  also  every  banker, 
croupier,  and  other  person  who  shaU  act  in  any 
manner  in  conducting  the  business  of  any  common 
gaming-house  "  shall,  on  conviction,  besides  any 
penalty  or  punishment  to  which  he  may  be  liable 
under  33   Hen.  8,   c.  9,  be  liable  to  forfeit  a 
penalty  not  exceeding  lOOZ.    The  power  to  indict 
for  keeping  a  common  gaming-house  is  not  taken 
away,  but  a  summary  conviction  would  be  a  bar 
to  a  subsequent  indictment.     By  this    statute 
(8  &  9  Yict.  c.  109,  s.  15)  the  statutes  16  Car.  2, 
c.  7,  9  Anne,  c.  14  (so  far  as  it  is  above  referred 
to)  and  18  Geo.  2,  c.  34  (so  far  as  above-mentioned) 
were  repealed.    The  statute  16  &  17  Vict,  c  119 
was  directed  to  the  suppression  of  betting-houses, 
and  has  no  application  to  the  present  case.    Then 
came  the  statute  37  &  18  Vict.  c.  38  (1854)  under 
which  the  conviction  now  in  question  was  ob- 
tained. It  is  entitled  ''  An  Act  for  the  suppression 
of  gaming-houses."      It  recites  the  8  &  9  Vict, 
c.  109,  and  by  sect.  4  enacts  that  "any  person, 
being  the  owner  or  occupier,  or  having  the  uise  of 
any  house,  room,  or  place,  who  shall  open,  keep, 
or  use  the  same  for  the  purpose  of  unlawful 
gaming  being  carried  on  therein,  and  any  person 
who,  beinff  the  owner  or  occupier  of  any  house  or 
room,  nhSl  knowingly  and  wilfully  permit  the 
same  to  be  opened,  kept,  or  used  by  any  other 
person  for  the  purpose  aforesaid,  and  any  person 
naving  the  care  or  management  of,  or  in  any 
manner  assisting  in  conducting  the  business  ot 
any  house,  room,  or  place  opened,  kept,  or  used 
for  the  purpose  aforesaid,  and  any  person  who 
shall  advance  or  furnish  money  for  the  purpose 
of  gaming  with  persons  frequenting  sucn  house, 
room,  or  place,"  may  on  summary  conviction  be 
adjudged  to  pay  a  penalty  not  exceeding  5001., 
with  costs,  A^.     I  nave  cited  at  some  length 
these    various    statutes,   even  where    the    pro- 
visions   have   been    repealed,    for    the  purpose 
of  showing  the   general  current  of  legislation 
against  gaming-houses,  and   making   more   in- 
telligible  what   I  am  about  to  say  upon   the 
question    as   to   what    are   "unlawful  games" 
within  the  meaning  of   the  statutes.  '^   1  divide 
them  into  two  classes :  first,  those  which  are  abso- 
lutely forbidden  by  name,  and  to  the  gaming  at 
which  a  penalty  is  attached.    This  class  indudes 
ace  of  hearts,  pharaoh  (or  faro),  bassett  and  hasard 
made  illegal  by  12  Geo.  2»  c*  28»  passage  and 
every  other  game  with  a  die  or  dioe  except' bade- 
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EoiL,'mftdfi  illeffalbylSGeo.  2,  c.  19,  andronlet 
Ij-polj),  ma^e  iUegal  by  18  Geo.  2,  c.  34 
)coiid  clasa  comprises  a  number  of  games 
not  altogether  prohibited  under  penal  consequences 
nor  declared  to  be  altogether  illegal,  but  which 
Berertheless  haye  been  styled  "  unbwf  ol "  by  the 
Legislature,  because  the  keeping  of  houses  for 
playing  them,  and  the  playing  them  therein  by 
anybody*  were  rendered  illegal.  Now,  the  cames 
thus  treated  as  unlawful  by  33  Hen.  8,  c.  9,  are 
bowling,  coyting,  cloysh-cayls,  half-bowl,  tennis, 
dicing  table  or  carding,  or  any  other  manner  of 
guoe  prohibited  by  any  statute  theretofore  made 
or  any  unlawful  new  game  then  invented  or  made, 
or  any  other  new  umawf ul  game  thereafter  to  be 
inTented,  foimd,  had,  or  made.  As  to  bowling, 
coyting,  oloysh-cayls,  half -bowl,  and  tennis,  these 
seem  to  have  been  games  of  mere  skill,  and  al- 
though they  remained  unlawful  games  until  the 
year  1845,  the  statute  33  Hen.  8,  c.  9,  was  re< 
pealed  as  to  them  and  all  other  like  games  of  skill 
dyS  &  9  Vict.  0.  109,  8.  1.  Since  that  statute 
tnerefore  the  only  games  made  unlawful  by  33 
HeiL  8,  c.  9,  are  games  of  dice  or  cards,  whether 
inch  games  were  Known  at  the  time  of  the  passing 
of  that  statute  or  haye  been  since  inyented.  AU 
such  games,  if  they  are  games  of  ohance,  or 
gacDes  of  chance  and  skill  combined  (which  can- 
not be  called  games  of  mere  skill),  are  in  my 
opinion  clearly  within  the  meaning  of  the  words 
"unlawful  games  "  in  the  17  A  18  Vict.  c.  38. 
The  language  of  the  Ist  section  of  8  &  9  Yict, 
c.  109,  in  referring  to  the  33  Hen.  8,  o.  9,  and 
repeding  only  so  much  of  it  as  applied  to  ^ames 
of  skill,  is  a  strong  indication  of  the  intention  of 
the  Legislature  that  all  the  other  games  mentioned 
in  the  statute  of  Hen.  8,  were  to  continue  to  be 
treated  as  unlawful  in  the  sense  in  and  to  the 
extent  to  which  they  were  made  unlawful  by  that 
statute,  yiz.,  unlawiul  if  played  in  a  house  kept 
ior  playing  at  them.  The  unlawful  games,  then, 
now  are  ace  of  hearts,  pharaoh,  basset,  hazard, 
passage,  roulet,  every  game  of  dice  ezcei>t  back* 
gaimnon,  and  every  ^me  of  cards  which  is  not  a 
game  of  mere  skill,  and  I  incline  to  add  any  other 
mere  game  of  chance.  Does  baccarat  come  within 
this  category?     The   description  of   the  game 

g'ven  by  Mr.  Bussell  satisfies  me  that  it  does, 
is  a  game  of  cards.  It  is  a  game  of  chance,  and 
though,  as  in  most  other  things,  experience  and 
judgment  may  make  one  player  or  Danker  more 
BBcoessful  than  another,  it  would  be  a  perversion 
of  words  to  saj  it  was  in  any  sense  a  game  of 
mare  skilL  It  is  therefore,  in  my  opinion,  an  un* 
lawful  ^ame  within  the  meaning  oi  the  statute. 
It  is  said  that  it  is  a  game  of  modem  invention. 
That  may  be,  and,  assuming  it  to  be  so,  it  is  just 
what  the  Legislature  intended  to  include  in  the 
phraseology  of  the  11th  section  of  33  Hen.  8,  c.  9, 
as  a  "new  unlawful  game  thereafter  to  be  in- 
yented." If  I  am  right  in  thi3  view,  then,  apart 
from  any  question  whether  the  other  evidence 
establishes  this  to  be  a  common  ^ming-house, 
there  is  clearly  sufficient  to  establish  it  as  such 
under  seet.  2  of  8  <&  9  Yict.  c.  109.  I  think  it 
expedient  to  say  that,  since  the  repeal  of  the 
statute  of  Anne  (9  Anne,  c.  14),  and  18  G«o.  2, 
c.  34^  I  do  not  think  excessive  gaming  upon  any 
|pBme  would  in  itself  render,  the  game  unlawful, 
for  ezeessive  gfrming  jper  $e  is  not  any  longer  a 
legal  o&noe.      It   was   not    pne  at    common 


it.  The  dictum  of  Lord  Tenterden  in  Be9 
v.  Eogier  (1  B.  <&  C.  272,  275)  that  "the 
playing  for  large  and  excessive  sums  of 
money  would  of  itself  make  any  game  unlawful**' 
must  be  now  read  having  regard  to  the  fact  that 
when  that  dictum  was  uttered  the  statute  of 
Anne  against  excessive  gaming  waa  in  full  f oroe* 
Nevertheless,  though  excessive  gaming  is  no 
longer jper  se  unlawful,  the  fact  that  it  is  habitually 
carrie<r  on  in  a  house  kept  for  the  purpose  o£ 
gaming  is  a  cogent  piece  of  evidence  to  be  offered 
to  a  jury  or  other  tribunal  called  on  to  determine 
whether  that  house  is  a  common  gaming-house, 
so  as  to  make  the  keeper  of  it  liable  to  be  indicted 
for  a  nuisance  at  common  law.  Beine  satisfied 
that  Mr.  Jenks  was  the  occupier  of  tne  hous^ 
that  he  opened  and  kept  it  (or  the  purpose  of 

faming  at,  among  other  games,  baccarat,  and  that 
accarat  is  an  unlawful  game  within  the  meaning 
of  the  statute,  I  am  of  opinion  he  was  properly 
oonvicted  under  the  4th  section  of  17  &  18  Vict, 
c.  38,  of  opening  and  keeping  a  house  for  the 
purpose  of  unlawful  gaming,  and  having  regard 
to  what  I  have  already  said  as  to  the  house  being 
a  common  gaming  house,  I  am  of  opinion  thafe 
the  conviction  may  also  be  supported  upon  the 
ground  that  all  gaming  therein,  even  at  lawful 
games  was  unlawful  gamiz^*  I  have  now  disposed 
of  the  case  so  far  as  regards  Mr.  Jenks.  Aa 
regards  the  four  members  of  the  committee  of 
management,  Mr.  Wilkinson,  Sir  Charles  Cun* 
nin^ham,  Mr.  Franklin,  and  Mr.  PhiUipB,  haying 
decided  that  the  house  was  opened  and  kept  lor 
unlawful  gaming,  the  only  remaining  question  is 
whether  these  appellants  had  the  care  or  managoo 
ment  of  or  in  any  manner  assisted  in  conducting 
the  business  thereof.  I  am  of  opinion  that  they 
did  undertake  and  had  such  oare  and  management* 
and  did  so  assist  in  conducting  the  business  of  the 
house.  It  is  impossible  to  doubt  that  they  were 
cognisant  of  the  rules  and  regulations  of  the 
club,  and  of  its  true  character.  The  second  rule 
expressly  places  the  internal  arramements  of  the 
club  under  the  management  of  tne  committee; 
the  committee  elect  tjie  members;  they  have 
power  to  make  bye-laws  for  its  regulation ;  and* 
above  all,  thev  exercised  an  authoiity  with  ref  e* 
reference  to  tnis  very  game  of  baccarat  to  allow 
it  to  be  played,  or  to  suspend  the  game  pending 
the  proceecungs  before  tne  magistrate.  X  think 
there  was  abundance  of  evidence  to  warrant  their 
conviction.  And  now,  lastly,  as  to  the  players^ 
Messrs.  Fitch,  Nesbit,  and  £iayes,  I  do  not  find 
any  evidence  that  they  did  more  than  play 
at  baccarat  in  the  house.  By  so  doing  it  may 
be  that  they  to  some  extent  enhanced  the  profits 
of  the  house,  but  it  does  not  show  that  they  took 
any  part  in  the  care  or  management  of  it.  A 
customer  who  buys  an  article  at  a  shop  might 

t'ust  as  well  be  said  to  assist  in  conducting  the 
business  of  the  shop.  The  law  does  not  make  it 
an  offence  to  add  to  the  profits  of  a  gaming  esta* 
blishment.  It  requires  that  there  should  be 
assistance  in  conducting  the  business.  Whenever 
the  Legislature  has  intended  to  impose  a  penalty 
upon  a  mere  player  at  an  unlawful  game^  there 
has  been  an  express  enactment  to  that  effects 
(See  33  Hen.  8,  c.  9,  s.  12 ;  16  Car.  2,  c  7,  s.  3  s 
9  Anne,  c.  14,  s.  5;  12  Geo.  2,  c.  28,  s.3;  13  Geo.  2, 
c.  19,  s.  9 ;  18  Geo.  2,  c.  34,  s.  2,  M)  It  is  not 
necessary  for  us  to  inquire  whether  for  playinig 
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an^  penalty.    It  is  snffioient  for  ns  to  say  that 
this  conviction  for  assisting  in  conducting  the 
business  of    the  house  cannot  be  sustained  as 
against  the  mere  players.    In  the  course  of  the 
argument  it  was  asked,  what  is  the  magistrate 
to    do  with   persons    taken    into   custooy  in  a 
common  ganung-house  under  the   authority  of 
83  Hen.  8,  c.  9,  or  8  &  9  Vict.  c.  109,  ss.  8,  6  P    It 
IB  not  necessary  now  to   answer  that   question, 
but  I  would  refer  to  the  14th  section  of  88  Hen.  8, 
o.  9  (see  8  &  9  Yict.  c.  109,  ss.  1,  8,  6),  which  does 
not  seem  to  have  been  repealed,  and  from  which 
it  would  seem  that  Vihe  justices  have  power  to 
require  recognisances  from  such  persons  no  more 
to  naunt  such  gaming-houses,  or  to  play  at  such 
prohibited  games.    Moreover,  the  12th  section  of 
S8  Hen.  8,  c.  9,  also  unrepealed,  imposes  a  penalty 
on  persons  playing  in  gaming-houses  at  unlawful 
games,  and  12  Geo.  2,  c.  28,  s.  8,  also  unrepealed, 
makes  persons  playing  at  ace  of    hearts,    &c., 
liable  to  a  penalty  of  50Z.     So  also  13  Geo.  2, 
0. 19,  s.  9,  miBJi:es  it  penal  to  keep  houses,  or  to 
play  at  games  of  dice.    For  the  reasons  above 
expressed  I  am  of  opinion  that  the  gaming  in 
respect  of  which  the  convictions  were  made  was 
unlawful,  that  as  regards  the  defendants  Jenks, 
Wilkinson,  Cunningham,  Franklin,  and  Phillips, 
the  convictions  ought  to  be  affirmed,  but  that  as 
regards  the  defendants  Fitch,  Nesbit,  and  Hayes, 
they  ought  to  be  quashed.    I  have  but  a  few 
words    more   to   say.    Mr.  Bussell,  at  the  con- 
clusion of  his  able  argument  for  the  appellants, 
appealed  to  us  not  to  make  a  law  to  meet  a  defect 
in  the  laws  as  they  now  stand.    We  have  no  idea 
of  doing  so.    We  do  but  administer  the  law  as 
we  believe  it  to  be,  and  to  have  existed  for  many 
a  long  year,  though  it  has  been  so  often  broken 
and  disregarded  with  impimity  that  at  last  its 
existence   seems    to  have  been   forgotten,    and 

? noting  the  language  of  Blackstone  (vol.  4,  p. 
78),  I  say,  "  Our  laws  against  gaming  are  not  so 
deficient  as  ourselves  and  our  magistrates  in 
putting  those  laws  in  execution." 

Smith,  J. — This  is  a  case  stated  by  Sir  James 
Ingham  for  the  opinion  of  the  court.  The 
matter  for  determination  is,  whether  all  or  any 
of  the  defendants  have  been  guilty  of  the 
offence  created  by  sect.  4  of  the  17  &  18  Vict. 
c.  88.  That  section  enacts  that  "any  person 
being  the  owner  or  occupier  or  having  the  use 
of  any  house,  room,  or  place,  who  shall  open, 
keep,  or  use  the  same  for  the  purpose  of  unlawful 
gaming  bein^  carried  on  therein,  and  any  per- 
son who,  bemg  the  owner  or  occupier  of  any 
house  or  room,  shall  knowingly  and  wilfully 
permit  the  same  to  be  opened,  kept,  or  used  by 
any  person  for  the  purpose  aforesaid,  and  any 
person  having  the  care  or  management  of,  or 
m  any  manner  assisting  in  conducting  the  busi- 
ness of  any  house,  room,  or  place  opened,  kept, 
or  used  for  the  purpose  aforesaid,  and  any  per- 
son who  shall  advance  or  furnish  money  for  the 
purpose  of  gaming  with  persons  frequenting 
such  house,  room,  or  place,  may,  on  summary 
conviction  thereof  before  anv  two  justices  of 
the  peace,  be  adjudged  by  such  justices  to  forfeit 
and  pay  a  penalty  not  exceeding  500L"  The 
facts  are  as  follows:  The  appellant,  Morris 
Jenks,  was  on  the  1st  Dec.  1883  proprietor  of 
and  occupied  the  house  Ko.  7,  Park-place,  St. 
James's-street.  He  opened  this  house  for  the 
purposeB  hereinafter  detailed  in  the  month  of 


July  1882,  and  kept  it  so  open  down  to  the  1st 
Dec.  1888.  The  appellants,  Sir  Charles  Gunning- 
ham,  Lewis  David  Franklin,  John  C.  Wilkinson, 
and  Francis  Phillips,  were  members  of  the 
committee  of  management  of  what  was  called 
the  Park  Club,  which  club  existed  at  No.  7, 
Park-place,  St.  James's-street.  The  appellants, 
Arthur  Fitch,  Nesbit,  and  Frederick  Charles 
Hayes,  were,  on  the  1st  Deo.  1888,  engaged  in 
plaving  a  game  called  baccarat  at  the  nouse^ 
and  were  members  of  the  club,  but  were  not 
otherwise  interested  in  the  house.  When  the 
appellant  Jenks  opened  the  house  in  Julv  1882 
he  formed  the  club  therein  which  was  called  the 
Park  Club.  By  the  rules  and  regulations  for 
the  government  of  the  same,  it  was  provided, 
amongst  other  things,  (a)  that  the  club  of  500 
members  and  that  the  internal  arrangements  of 
the  club  should  be  managed  by  a  committee  of 
not  more  than  twelve  members ;  fb)  the  election 
of  candidates  should  be  by  the  committee,  and 
one  black  ball  should  exclude;  (e)  the  entrance 
fee  should  be  10  guineas,  the  annual  subscription 
6  guineas ;  (d)  under  no  pretence  should  strangers 
be  admitted  into  the  card  room ;  (e)  hazard  should 
not  be  played  at  the  club,  nor  should  dice  be  used 
in  the  club  house;  (/)  the  points  at  whist  shouldnot 
exceed  IZ. ;  {g)  all  games  should  be  played  for  ready 
money  only ;  {h)  the  committee  should  have  power 
to  iDJuke  such  bye-laws  and  regulations  as  might 
appear  necessary  for  the  good  order  and  better 
regulation  of  the  club.  There  were  other  rules 
regarding  the  internal  management  of  the  estab- 
lishment which  to  me  seem  immaterial  to  the 
present  case.  The  mode  by  which  the  appellant 
Jenks  remunerated  himself  for  opening  and  keep- 
ing the  house  was  as  follows :  (1)  by  entrance 
fees;  (2)  by  annual  subscriptions;  (S)  by  card 
money  and  other  monev  obtained  from  persons 
playing  at  cards  at  his  house.  The  kitchen  was 
carried  on  at  a  loss,  and  the  wine  and  cigars  sold 
were  sold  at  almost  cost  price.  There  was  no 
other  source  of  incoma  I  have  not  any  account 
showing  the  expenditure  necessary  to  be  made 
for  rent,  servants,  and  other  establishment 
charges.  The  following  facts  were  proved :  From 
four  m  the  afternoon  until  three  the  next  morn- 
ing, and  at  times  until  eight  the  next  morning, 
with  the  exception  of  some  three  hours  between 
7.80  and  10.30  p.m.,  there  was  played  nightly  at 
the  house  a  game  called  baccarat ;  about  twtolve 
persons  played  at  it  at  a  time.  To  state  it 
shortlv,  tne  game  is  as  follows :  A  special  table  is 
provided  for  the  game,  with  arrangements  for 
the  banker,  and  others  playing.  One  of  the  per* 
sons  playing  keeps  the  bank  and  is  called  the 
banker,  the  others  playing  are  called  **  punters.*' 
The  banker  plays  e^ainst  the  others,  wno  all  sit 
round  the  tsuble.  Three  packs  of  cards  shuffled 
together  are  used  for  the  deal,  one  card  is 
dealt  to  each  player,  the  banker  included.  The 
object  of  the  game  is  to  get  "  nine  in  pins,"  or  as 
near  thereto  as  possible.  After  each  player  has 
had  a  card  dealt  to  him  and  has  seen  it,  it  is  at 
his  option  whether  he  will  stand  upon  it  or  take 
another.  In  this  consists  what  has  been  termed 
at  the  bar  the  skill  of  the  game,  namely,  the 
determining  whether  he  will  stand  as  he  is  or 
will  take  another  card.  If  the  banker  has  nine 
and  none  of  the  others  have,  he  sweeps  the  board; 
if  he  has  not  nine,  but  a  lesser  number,  he  wins  from, 
all  who  are  further  from  nine,  and  pays  to  all  trixr 
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are  nearer  to  nine  than  he  is.  The  banker  has  a 
slight  extra  chance,  and  with  luck  can  win  much 
quicker  than  an  ordinary  player.  The  banks  kept 
at  the  house  ranged  in  amounts  from  a  minimum 
of  251.  to  a  maximum  of  lOOOZ. ;  the  regulation 
bank,  as  it  is  called,  was  not  less  than  502., 
and  would  not  unusually  amount  to  300L ; 
every  third  bank  before  2  a.m.  was  a  regula- 
tion bank,  and  it  took  about  twenty  minutes 
to  play  for  the  respective  amounts  in  each 
successive  bank;  there  was  a  fresh  bank  about 
every  twenty  minutes.  Upon  each  of  these 
banks  Jenks  received  1  per  cent.  He  also  received 
5t.  from  each  player  up  to  2  a.m.,  after  that  hour 
bi.  per  hour  was  paid  to  him  by  each  player  up 
to  5  a.m.,  and  after  that  hour  11,  per  hour  was  paid 
to  him  by  each  player.  This  was  the  game 
habitually  and  continuously  played  at  No.  7,  Park- 
place.  Jenks  also  cashed  cheques  for  the  players 
up  to  2002.  in  amount,  charging  for  so  doing  1  per 
cent.;  he  would  cash  more  than  one  cheque  a 
ni^ht  for  a  member.  From  these  facts  two 
thmgs,  in  my  judgment,  are  patent.  The  one, 
that  in  this  house  a  game  of  chance  was  habitually 
played  at  which  sums  ranging  from  252.  to 
lOdOl.  might  be,  and  at  times  were,  lost  and  won 
every  successive  twenty  minutes  whilst  play 
existed.  The  other,  that  Jenks,  by  reason  of  such 
play,  became  possessed  of  money  which  dwarfed 
into  insignificance  the  amounts  received  by  him 
for  entrance  fees  and  annual  subscriptions.  I 
cannot  define  with  accuracy  what  he  actually 
received  for  permitting  this  play  to  take  place  in 
his  house,  but  I  must  say  that  I  think  that  the 
learned  magistrate  was  not  beyond  the  mark 
when  he  put  it  at  between  402.  and  502.  a  night. 
These  being  the  facts  proved,  and  to  which  there 
was  no  contradiction,  what  did  Jenks  keep  P  A 
common  gaming-house  has  been  defined  to  be  a 
house  kept  or  used  for  playing  therein  at  any 
game  of  chance,  or  any  mixed  game  of  chance 
and  skill  in  which  (1)  a  bank  is  kept  bv  one  or 
more  of  the  players  exclusively  of  the  others ;  or 
(2)  in  which  any  game  is  played,  the  chances  of 
which  are  not  alike  favourable  to  all  the  players, 
including  among  the  players  the  banker  or  other 
persons  by  whom  the  game  is  managed,  or  against 
whom  the  other  players  stake,  play,  or  bet.  That 
constitutes  a  common  gaming-house.  Was  No.  7, 
Park-place,  such  ?  I  say  unquestionably  yes.  It 
was  suggested  at  the  bar  that  the  bank  must  be 
kept  by  the  owner  or  occupier  or  keeper  of  the 
house,  and  if  kept  bv  one  of  the  players  it  was  not 
a  bank  within  the  above  definition.  I  know  of  no 
such  limitation,  and  I  am  of  opinion  that  it  does 
not  exist.  I  entirely  agree  with  the  learned 
magistrate  when  he  found  that  the  club  in  this 
case  was  either  a  pretence  or  a  sham  altogether, 
or  was  merely  assistant  tQ  the  main  business 
which  Jenks  carried  on,  namely,  that  of  gamb- 
ling. Gould  anything  be  a  greater  farce  in  an 
establishment  such  as  this  was,  where  it  was 
possible  to  lose  10002.  in  some  twenty  minutes, 
than  to  have  as  one  of  its  rules  (and  it  has  been 
suggested  that  these  rules  show  that  it  was 
nothing  but  a  bond  fide  club,  with  an  ordinary 
card  room),  "  The  points  at  whist  shall  not  exceed 
*1l.  When  the  learned  counsel  who  argued  for 
the  appellants  sought  to  liken  the  Park  Club  to 
Brooks's,  White's,  and  the  other  well-known  pro- 
prietary London  clubs,  they  sought  to  liken  it  to 
subject-matters  to  which  it  had  no  resemblancei 
MAfi.  Gas.— You  XTTT. 


and  had  nothing  in  reality  in  common  excepting 
that  each  had  a  proprietor  and  each  was  called  a 
club ;  in  the  one  case  a  gambling-house  pure  and 
simple  was  kept,  in  the  other  tnis  certainly  was 
and  is  not  the  case.  Holding  as  I  do,  and  agree- 
ing as  I  do  with  the  learned  magistrate  when  he 
held  that  the  Park  Club  was  nothing  but  a 
common  gaming-house  within  the  true  intent 
and  meaning  of  that  term,  the  question  comes 
whether,  within  sect.  4  of  17  &  18  Vict.  c.  38, 
Jenks  did  keep  or  use  No.  7,  Park-place,  for 
the  purpose  of  unlawful  gaming  being  carried 
on  tnerein.  It  was  admitted  that  he  kept  or 
used  No.  7,  Park-place,  for  the  purpose  of  gaming, 
but  it  was  strenuously  argued  that  he  did  not  do 
so  for  the  purpose  of  unlawful  gaming  being  car- 
ried on  therein.  It  was  ar^ed  that  by  12  Geo.  2, 
c.  28,  s.  2,  to  set  up,  maintain,  or  keep  the  games 
of  the  ace  of  hearts,  pharaoh,  basset,  and 
hazard  was  illegal ;  that  bv  18  Geo.  2,  c.  19,  the 
game  of  passage  and  all  otner  games  with  one  or 
more  dice  was  illegal ;  that  by  18  G«o.  2,  c.  84,  to 
keep  any  house,  room,  or  place  for  playing  roulette 
was  illegal,  and  that  the  gaming  at  those  games  was 
the  unlawful  gaming  aimed  at  by  sect.  4  of  17  &  18 
Vict.  c.  38,  and  none  other.  I  am  of  opinion  that 
this  is  not  so.  When  the  Act  of  17  &  18  Vict, 
c.  38  was  passed  in  the  year  1854,  it  is  common 
knowledge  that  the  games  of  ace  of  hearts, 
pharaoh,  and  basset  had  fallen  into  disuse.  I 
cannot  suppose  that  the  statute  was  passed  simply 
to  meet  the  game  of  hazard  and  games  played 
with  dice  andthe  keeping  of  a  house  in  which  to 
play  roulet.  These  were  by  no  means  the 
only  games  by  which  gambling  was  carried 
at    the    period.     If    this    had    been    the 
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intention  of  the  Legislature,  in  my  judgment, 
it  would  have  particularised  those  three  games, 
and  not  have  used  the  most  general  words 
possible,  namely,  unlawful  gaming.  The  real 
question  appears  to  me  to  be  this.  To  play 
at  a  game  oi  chance  with  cards  for  money  m  a 
common  gaming-house  is  unlawful  gaining;  in 
other  words,  to  game  in  a  common  gaming-house 
is  unlawful.  To  keep  a  common  ^ming-house  for 
the  purpose  of  gaming  therein  is  unlawful.  To 
game  tnerein  must  be  either  lawful  or  unlawful. 
It  is  not  lawful,  that  is  clear.  What  is  it  then  P 
I  sav  unlawful.  But  it  is  said  it  may  be  unlawful 
in  the  sense  that  the  law  will  not  aid  it,  and  yet 
that  the  law  will  not  punish  it.  In  my  judgment 
this  distinction  does  not  apply  to  ganiing  in  a 
common  gaming-house,  and  I  am  of  opinion  that 
the  law  will  punish  it,  and  that  it  is  unlawful  in 
the  sense  of  being  criminal.  It  follows,  conse< 
quently,  that  to  game  in  a  common  gaming-house 
is  unlawful  gaming  and  criminal.  Holding  as  I 
do  upon  the  facts  proved  that  No.  7,  Park-place, 
was  kept  as  a  common  gaming-house,  it  is 
unnecessary  to  refer  to  sect.  2  or  8  &  9  Vict, 
c.  109,  as  to  what  should  be  sufficient  evidence  to 
establish  that  a  house  was  a  common  gaming* 
house,  for  there  is  ample  evidence  in  the  case 
as  to  what  No.  7,  Park-place,  in  reality  was. 
I  wish  also  to  add  that,  in  my  judgment, 
what  was  said  by  Best,  J.  in  Bex  v.  Bogier  (2  Dowl. 
&  Byl.  435)  seems  to  me  to  be  still  good  law,  and 
therefore  common  sense,  even  though  the  statute 
of  Anne  has  been  repealed.  He  there  says  :  "  It 
is  quite  clear  that  any  practice  which  has  a 
tendency  to  injure  public  morals  is  a  common 
law  offence.     No  game  is  unlawful  in  itself,  but 
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every  game  may  be  rendered  so  by  playing  at  it 
for  an  excessive  stake,  for  it  is  the  amount  played 
for,  and  not  the  name  or  nature  of  the  game, 
which  is  the  essence  of  it,  and  which  constitutes 
an  offence  in  the  eyes  of  the  law."    Much  criti- 
cism was  ezercisea    upon  this  passage  hj  the 
learned  counsel  for  the  appellants.    What,  it  was 
asked,  is  an  excessive  stake  P    It  was  said  that  the 
criminality  of  a  particular  act  could  not  depend 
upon  the  pecuniary  means    or  position  of    the 
particular  persons  playing.     What,  it  was  urged, 
might  be  moderate  to  one  man  would  be  altogether 
excessive  to  the  other,  and  so  on.    It  was  said  the 
excess  of  the  stake  could  have  nothing  to  do  with 
it.     I  do  not  agree.    Can  it  be  said,  as  to  the 
point  whether  particular  gaming  had  or  had  not 
a  tendency  to  injure  public  morals,  that  it  was  im- 
material whether  it  was  played  say  for  counters  of 
no  value  or  for  hundreds  or  thousands  of  pounds?  It 
seems  to  me  that  it  cannot  be.    The  tribunal  before 
which  each  case  comes  will  have  to  determine,  if 
it  becomes  necessary,  whether  the  stakes  played 
for,  the  position  of  the  parties,  and  the  circum- 
stances under  which  they  were  played  for,  have 
or  have  not  a  tendency  to  injure  public  morals. 
I  see  no   more   difficulty  in  this  than  for  the 
tribunal    having    to    decide  whether  a    certain 
writing  has  a  tendency  to  bring  a  man  into  dis- 
credit and  disrepute  so  as  to  constitute  a  libel ;  or 
having  to  decide  whether  certain  acts  and  sayings 
have  a  tendency  to  alienate  the  affections  of  the 
people  by  bringmg  the  Government  into  disesteem 
80  as  to  constitute  sedition ;  or  having  to  decide, 
as  it  has  daily  to  do,  whether  the  facts  proved  do 
or  do  not  constitute  the  offence  charged.     Each 
case  must  be  adjudicated  upon  on  its  own  merits. 
If   the    circumstances  of    a  particular    case    of 
gaming  are  such  as  to  lead  the  tribunal  before 
which  it  comes  to  the  conclusion  that  they  tend 
to  injure  public  morals,  then  I  say  that,  in  my 
judgment,  the  offence  of  unlawful  gaming  has  also 
Deen   established    within   the    true    intent    and 
meaning  of  sect.  4  of   17  &  18  Vict.  c.  38.     If 
the  circumstances  of  the  particular  case  do  not 
so  tend,  then  the  tribunal  will  so  decide.    In  the 
present  case,  as  it  seems  to  me,  for  the  reasons 
given  above,  it  is  unnecessary  to  determine  this  fact, 
but  had   it   been,  I  apprehend  that   the  court 
would  not    have    experienced    any  difficulty  in 
making  up  its  mind  upon  the  subject.    I  am  of 
opinion,  therefore,  that   Jenks  was  rightly  con- 
victed.   The  next  question  which  arises  is,  were 
the    appellants,    the    committee-men,    properly 
convicted  ?    Were  they  persons,  within  the  mean- 
ing of  sect.  4  of  17  &  18  Vict.  c.  38,  having  the 
care  or  management  of  or  in  any  manner  assist- 
ing in  conducting  the  business  of  the  house  ?  The 
business,  as  before  stated,  was  that  of  a  common 
gaming-house    for    unlawful    gaming.      By    the 
rules    the    committee     managed     the    internal 
arrangements  of  the  so-called  club ;  they  elected 
those  who  were  to  be  admitted  therein;   they 
were  the  persons  who  were  to  make  bye-laws 
and  regulations  for  the  good  order   and  better 
regulation  of   the  same;    they  were  the  persons 
who    had   the   power  of   excluding    a   member 
from  the  club ;  and  it  was  also  proved  that,  after 
the  police  had  the  cognisance  oi  what  was  going 
on  at  No.  7,  Park-place,  they  gave  orders  that 
between  certain  days    baccarat   should   not   be 
played  by  any  members  in  the  card-room,  and 
hat  they  subsequently  resolved  to  allow  the  game 


to  be  resumed,  and  that  finally,  on  the  18th  Jan. 
1884,   at  a  full    meeting    of   the    committee,  a 
resolution  was   unanimously  passed  suspending 
the  game  until  after  31st  Jan.  1884.    It  seems  to 
me  tnat  these  appellants  the  committee-men  did 
assist  in  conducting  the  business  of  the  house 
within  the  meaning  of  the  statutes,  and  that  the 
learned  magistrate  was  quite  right  in  so  finding. 
The  last  question  is  this :  Were  the  three  appel- 
lants who  were  merely  players  at  the  game  on  the 
1st  Dec.  1883  rightly  convicted  ?    This  depends 
upon  whether  it  can  he  said  that  they  were  in  any 
manner  "  assisting  in  conducting  "  the  business  o! 
the  house.    If  a  man  goes  into  a  shop  and  bnjs 
an   article   therein,  can  it  be  said  that  he  was 
assisting  in  conducting  the  business  of  the  shop? 
He  certainly,  as  it  seems  to  me,  avails  himself 
of  the  business  there  carried   on,  but  does  he 
assist  in  conducting  the  business  there  carried 
onP      I  think  not.      It  is,  however,  said  that 
the  appellants  were  members  of    the  club;  so 
they  were,  but  in  my  opinion  it  cannot  be  main- 
tained that  by  merely  being  a  member  of  a  club  a 
man  thereby  assists  in  conducting  its  business. 
He,  as  before  stated,  avails  himself  of  its  busi- 
ness, but  does  not,  in  my  judgment,  assist  in  con- 
ducting it  any  more  than  a  customer  who  pur- 
chases an  article  in  a  shop.    It  was  further  urged 
that  these  appellants  used  the  house,  and  there- 
fore come  within  the  words  of  sect.  4  of  17  &  18 
Vict.  c.  38,  which  enact  "any  person  being  the 
owner  or  occupier,  or  having  the  use  of  any  house, 
room,  or  place,  who  shall  open,  keep,  or  use  the 
same,"  &c.    In  my  judgment  the  words  "  having 
the  use  of  any  house"  point  to  a  person  having 
the  use  of  a  house  as  a  licensee  to  carry  on  its 
business,  and  do  not  apply  to  a  person  merely 
going  in  to  avail  himself  of  the  business  which 
happens  to  be  carried  on  there.      The   words, 
moreover,  in    the   section    applying  to  persons 
advancing  money  for  the  purpose  of  gaming  with 
persons  frequenting  the  house  seem  to  show  also 
that  mere  players  were  not   aimed  at  by  the 
section.      I  cannot  and   do  not  therefore  agree 
with  the  learned  magistrate  as  to  this,  and  I 
think  that  the  players  were  wrongly  convicted  of 
the  charge  preferred   against   them  under  the 
statute.    Whether  they  were  guilty  of  a  common 
law  misdemeanour  is  another  matter,  but  that  is 
not  the  point  now  to  be  considered.    My  brother 
Hawkins  has  gone  through   the  whole  of  the 
statutes  and  cases  brought  to  our  notice  by  the 
learned  counsel  who  argued  the  case,  and  I  do 
not  again  now  refer  thereto.    I  am  of  opinion,  for 
the  above  reasons,  that  the  convictions  against 
Jenks  and  the  committee-men  should  be  affirmed, 
and  with  costs  of  this  appeal,  and  that  the  con- 
victions   against   the    three   players   should  be 
quashed. 

Convidiona  aMrmed  against  Jenks  and  ike 
members  of  the  commiUee  with  costs.  Convic- 
tion against  the  players  quashed,  but  vfithavt 
costs* 

Solicitors  for  the  appellants,  Levns  and  Lewis. 
Solicitors  for  the   respondents,    Woniner  and 
Sons. 
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Thv/r8da/y,  May  22, 1884 

(Before  Stephen  and  Mathew,  JJ.) 

Beg.  on  the  prosecution  of  The  Guabdians  of 
THE  Pooa  OF  the  Mebthtb,  Ttdvil  Union  v. 
Guardians  of  the  Poob  of  the  Stepney 
Union,  (a) 

Poor  Jaw — SetdeiMfU  hy  residence — Pauper  a  eaUor 
in  the  mercantile  ma/rine — Corutcmt  ahaence  of 
pauper — Pauper  withotit  any  independent  home 
--39  ^  40  Fi^.  c.  61,  8.  34. 

A  pauper^  who  loaa  horn  in  the  appellant  union, 
from  1876  vp  to  the  time  of  Ma  application  for 
relief,  was  a  eadlor  in  the  merchant  navy,  serving 
on  hoard  different  sMpa  and  on  different  voyages. 
Between  the  different  voyagea  he  ahvaya  re- 
turned to  hie  mother^a  hovse  in,  the  reapon- 
dent  union,  remaining  there  on  an  average  for 
fowr  or  five  weeJca  in  each  year.  In  1881  he 
alao  ohtavned  joha  on  ahore,  which  laated  about 
three  montha,  during  which  time  he  came  to 
his  mother* a  houae  in  the  reapondeni  union,  from 
Saturday  to  Monday  in  ea^chweeh.  When  away 
he  invanahVy  left  aome  of  hia  clothea  and  other 
helonginga  at  her  hovse,  and  alao  brought  to  her 
a  portion  of  Ma  eamvnga  as  a  contribution 
towards  the  expenaea  of  the  houae,  but  he  had  no 
aeparate  bedroom  or  bed  there.  In  1883  the 
pa/iMer  became  aMided  with  bUndneaa,  returned 
to  his  mother' a  house,  and  then  aought  pariah 
relief.  The  juaticea  made  an  order  that  he  was 
aettted  in  the  appeUa/nt  union,  and  directed  that 
he  ahould  be  removed  there, 

Hdd,  that  the  juaticea  were  right  in  holding  that  the 
pauper  had  not  a  reaidence,  and  therefore  had  not 
acquired  a  aettlement,  in  the  reapondent  union,  and 
hua  not  becoms  irremovable  from  there,  and 
that  he  was  aettled  in  the  appellant  union. 

On  an  appeal  to  the  Glamorganshire  quarter 
sessions  against  an  order  of  remoyal  of  the 
stipendiary  magistrate  of  Aberdare,  adjudging 
the  last  leiTal  settlement  of  John  MuUines  to  l^ 
in  the  parish  of  St.  Paul,  Shadwell,  in  the  Step- 
ney Poor  Law  Union,  the  Court  of  Quarter  Ses- 
sions confirmed  the  order  subject  to  a 

Oabb. 

The  pauper,  John  MuUines,  was  bom  in  the 
appellant  union  in  1849,  and  resided  with  his 
parents  until  1865,  when  he  accompanied  his  father 
to  America. 

In  Aug.  1866  his  father  died  in  America,  and 
the  pauper  returned  to  his  mother,  who  was  liying 
at  Swansea. 

From  that  time  till  1671  the  pauper  gained  his 
liviiig,  hy  employment  on  shore  at  Swansea,  and 
by  going  to  sea  as  a  sailor  on  different  voyages — 
WniLe  working  on  shore  he  lived  with  his  mother, 
and  when  following  the  sea  he  always  returned  to 
and  resided  with  her  after  each  voyage,  and  imtil 
the  commencement  of  the  next. 

In  1872  the  pauper's  mother  removed  to  the 
parish  of  Aberoare,  in  the  respondents'  union, 
and  married  William  Crammer. 

In  August  of  that  year  the  pauper,  on  his  re- 
turn from  a  voyage,  went  to  reside  with  her. 

William  Crammer  died  Nov.  1875.  During  his 
step&ther's  life  the  pauper,  when  on  shore  for  a 

(a)  Bepoarted  I7  W.  P.  BnuUT,  Beq^  BioiflOHit^Lftw. 


short  time,  resided  at  his  stepfather's  house,  and 
during  the  longer  periods  (wnich  never  exceeded 
four  or  five  months)  paid  for  his  lodgings  and 
food. 

In  Jan.  1876  the  pauper  returned  from  a 
voya^  to  his  mother^  house  at  Aberdare,  and 
remained  there  till  June  1876.    On  the  9th  June 

1876  he  joined  the  Etna,  and  left  her  in  July 
1876,  when  he  returned  to  his  mother's  house 
at  Aberdare,  where  he  remained  till  31st  Aug. 
1876. 

Between  Aug.  1876  and  Oct.  1877  the  pauper 
served  in  different  ships  on  different  voya^s, 
returning  after  each  voyage  to  Cardiff,  and  in  Oct. 

1877  he  returned  to  hijs  mother's  house  at  Aber- 
dare, and  remained  there  till  December. 

Between  Dec.  1877  and  April  1879  he  served  in 
different  ships  on  different  voyages,  returning  to 
various  ports  in  the  United  Kingdom  between  each 
voyage,  and  in  April  1879  he  returned  to  his 
mother's  house  at  Aberdare,  where  he  remained 
till  May. 

On  the  16th  May  1879  he  joined  the  Cartabum, 
at  Cardiff,  for  Calcutta  ana  back,  and  upon  his 
discharge  from  her  at  Dundee,  on  the  11th  April 
1880,  he  returned  to  his  mother's  house  at  Aber- 
dare, where  he  remained  until  the  end  of  May 
1880. 

On  the  31st  May  1880  he  shipped  at  Cardiff 
on  board  the  Euphraiea  for  Calcutta  and  back, 
and  was  discharged  from  her  in  London,  on 
the  31st  March  1881,  when  he  returned  to  his 
mother's  house  in  Aberdare,  where  he  remained 
a  month. 

He  then  got  a  shore  job  at  Cardiff,  returning 
from  Saturday  to  Monday  in  each  week  to  his 
mother's  house  at  Aberdare.  On  the  8th  June 
1881  he  shipped  on  board  the  Beatrice,  and 
went  certain  voyages  in  her  until  his  discbar^e 
the  9th  Aug.  1881,  when  he  returned  to  his 
mother's  house,  and  remained  there  for  a  week 
or  two. 

He  then  obtained  work  under  the  Great  Western 
Bailwav  Company,  at  Quaker's-yard  (adjoining 
respondents'  union)  five  miles  from  Aberdare, 
returning  at  first  each  night  to  sleep  at  his 
mother's  house.  He  afterwards  slept  at  Quaker's- 
yard,  leaving  his  clothes  at  his  mother's  house, 
and  returning  there  from  Saturday  to  Monday. 
He  contributed  to  the  house  while  with  his 
mother,  and  generally  brought  home  what  he 
could. 

When  this  work  was  over,  he  returned  to  his 
mother's  house  at  Aberdare,  where  he  remained 
for  a  week  or  two. 

On  the  21st  Nov.  1881  he  shipped  on  board  the 
Cordillera  to  Sydney  and  back,  and  on  his  dis- 
charge on  the  20th  Feb.  1883  he  returned  to  his 
mother's  house  at  Aberdare,  having  in  the  mean- 
time become  blind,  and  remained  there  till  he 
made  his  first  application  for  relief  on  the  25th 
May  1883. 

When  the  pauper  was  em&j  at  sea  or  otherwise, 
he  invariably  left  some  of  his  clothes  and  other 
belongings,  and  when  on  the  conclusion  of  his 
voyages  ne  returned  to  his  mother's  house,  he  had 
no  separate  bedroom  or  bed,  but  generally  slept 
with  his  brother* 

Upon  returning  home  from  any  voyage  he  was 
in  the  habit,  up  to  the  date  of  his  discharge  in 
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Feb.  1888|  of  Imnding  oyer  to  his  mother  a  por- 
tion of  his  savings. 

The  qnestions  for  the  conrt  were : 

1.  Whether  under  the  circumstances  stated  the 
pauper  had,  dnring  the  period  which  elapsed  from 
the  death  of  his  stepfather  on  the  22nd  Nov.  1875 
to  the  date  of  the  order,  acquired  a  settlement  by 
residence  (actual  or  constructive)  in  the  parish  of 
Aberdare,  in  the  respondent  union,  under  the  89 
&  40  Yict.  c.  61 ;  or 

2.  Whether  the  pauper  was,  at  the  date  of  the 
order,  irremovable  from  the  respondent  union,  by 
reason  of  a  residence  therein  (actual  or  construc- 
tive) for  a  year  without  receiving  relief  during 
the  same  period. 

^  B,  F,  WiUia/mB  for  the  appellants. — ^Hie  ques- 
tion here  resolves  itself  into  this,  whether  the 
pauper  had  resided  in  the  respondent  union  in 
such  a  manner  as  to  acquire  a  settlement  under 
89  &  40  Vict.  c.  61,  s.  34.  The  statutes  fixing  the 
period  of  residence  necessary  to  render  any  person 
irremovable  are  9  &  10  Vict.  c.  ^^  s.  1,  fixing  it  at 
five  years ;  24  &  25  Vict.  c.  55,  s.  1,  which  altered 
the  term  to  three  years ;  and  28  &  29  Vict.  c.  79, 
8.  8,  reducing  the  term  to  one  year.  The  facts 
here  show  that  the  pauper  resided  with  his  mother 
for  more  than  three  years  in  the  respondent 
union  before  the  apphcation  for  the  warrant, 
going  to  sea  for  difterent  voyages,  but  alwavs 
returning  to  his  mother's  house.  Hence  he 
had  an  ammma  revertendi,  and  so  there  was  no 
break  in  his  residence.  Where  there  is  an 
cmimvue  reverteTidi,  there  is  no  break  in  the 
residence  : 

Beg.  V.  Brighton,  4  E.  &  B.  286 ; 

Beg.  V.  EaH  Stonehoim,  4  E.  A;  B.  901. 

Reg,  V.  Qlo88op  Union  (L.  Eep.  1  Q.  B.  227)  was 
cited  in  the  court  below  against  the  appellants,  but 
that  case  is  distinguishable  on  the  ground  that 
there  was  no  absolute  intention  of  returning,  but 
only  a  conditional  intention;  and  also  on  the 
ground  that  the  pauper  had  no  house  to  which  he 
had  a  right  to  return.    In  the  present  case  the 

gauper  helped  by  his  earnings  to  keep  up  the 
ouse,  and  always  left  his  thmgs  there  when  he 
went  away. 

W.  Eva/ne  for  the  respondents.  —  When  the 
pauper  came  home,  he  merely  lodged  with  his 
mother;  no  room  was  kept  for  nim  wnich  he  could 
call  his  own.  There  is  no  finding  here  that  the 
TO>uper  had  any  ammvs  revertendi.  Beg,  v.  Oloasop 
union  is  the  case  most  in  point.  That  case  shows 
that  there  must  be  not  only  an  intention  to  return, 
but  also  a  place  to  which  the  pauj)er  had  a  right 
to  return.  Here  the  pauper  resided  for  a  very 
short  time  in  each  year  in  the  respondent 
union;  but  even  supposing  that  he  nad  an 
intention  to  return  wnen  he  went  away,  his 
mother's  house  was  not  a  place  to  which  he 
could  claim  a  right  to  return.  He  gave  his 
mother  a  great  part  of  his  earnings,  but  he 
was  merely  a  lodger,  not  having  any  bedroom  of 
his  own. 

WilUams  in  reply.— The  argument  that  the 
pauper  had  no  fixed  abode  to  which  he  could 
claim  the  right  to  return  is  disposed  of  by  the 
case  of 

Beg.  V.  Bi  Le<mard%  BhoredUcht  13  L.  T.  Bep. 
K.  S.  278;L.B6p.lQ.B.21, 


wnere  it  was  held  that  a  person  might  reside  in 
a  parish,  though  he  wandered  about  the  street 
of  the  parish  oy  day,  and  slept  on  doorsteps  at 
night. 

Stephen,  J. — ^During  the  argument  of  this  case 
I  have  had  doubts  first  on  one  side  and  then  on 
the  other,  which  are  not  very  easy  to  deal  with. 
In  1846  it  was  enacted  that  no  person  should  be 
removed  from  any  parish  in  wnich  such  person 
had  resided  for  five  years  next  before  the  appli- 
cation. In  1861  the  five  years  constituting  a 
status  of  irremovability  was  reduced  to  three 
years,  and  at  a  later  date,  in  1865,  to  one  year. 
But  the  foundation  of  the  whole  is  the  statute  of 
1846,  as  to  the  status  of  irremovability.  The  ques- 
tion, therefore,  before  us  is,  did  the  pauper  in  the 
present  case  reside  for  three  years  in  the  parish 
of  Aberdare  within  the  respondent  union.  It 
comes  to  that  in  point  of  fact,  because,  if  the  mode 
in  which  the  pauper  lived  with  his  mother  consti- 
tuted a  "  residence,"  he  resided  for  more  than 
three  years.  Now  I  feel  bound  to  say  that  the 
question  is  mainly  one  of  fact  to  be  decided  in 
each  particular  case,  and  does  not  admit  of  any 
absolute  rule  or  principle  of  law  bein^  laid  down 
upon  the  point,  ^ut  there  are  principles  of  law 
which  guide  the  courts  in  coming  to  a  conclusion 
on  the  facts,  and  having  found  those  princi- 
ples it  is  for  the  court  to  apply  them  to  the 
tacts  of  each  particular  case.  Th&t  being  bo, 
there  are  a  large  number  of  cases  which  show  that 
if  a  person  lives  in  a  parish,  but  removes  for  a 
temporary  purpose  with  the  intention  of  retom- 
ing,  he  does  not  break  his  residence  so  as 
to  destroy  his  settlement.  I  may  go  furtho", 
and  say  that,  if  a  person  had  a  house  which 
he  made  his  head-quarters  and  where  he  kent 
his  servants,  but  was  absent  for  fifty-one  weets 
out  of  the  fifty-two  in  the  year,  I  should  hold 
that  that  absence  did  not  break  his  residence. 
Therefore,  I  do  not  feel  concluded  by  the 
fact  that  the  pauper  in  this  case  was  away 
from  his  mother's  house  for  a  considerably 
longer  time  than  he  lived  there.  But  the 
question  comes  to  this,  had  he  a  residence 
tnere?  Now  this  is  a  question  of  fact.  Mr. 
Williams  cited  a  case  to  us  of  a  woman 
sleeping  on  doorstops;  «nd  one  can  imagine 
cases  mm  that  to  the  opposite  extreme.  The 
OTOsent  case  is  more  like  that  of  Reg,  v.  Glossop 
Union  (L.  Eep.  1  Q.  B.  227)  than  any  other. 
The  pauper  here  lived  with  his  mother  when 
he  returned  from  sea  or  from  other  work. 
There  was  no  contract  with  his  mother,  though 
I  do  not  lay  much  stress  upon  that,  except 
in  so  far  as  it  tends  to  show  that,  if  she  had 
turned  him  out  of  her  house,  he  would  have 
had  no  remedy  against  her.  He  did  in  one 
sense  reside  with  his  mother,  because  he  lived 
there  when  he  returned,  but  I  do  not  think 
thathe  had  a  residence  there.  Upon  the  whole 
I  have  come  to  the  conclusion  that^  I  cannot 
say  that  the  magistrates  were  wrong  in  holdiag 
that  he  was  not  settled  in  Aberdare,  and  that  he 
was  settled  in  Stepney. 

Mathisw,  J. — ^I  am  of  the  same  opinkm.  I  can- 
not say  that  the  magistrates  were  wrong.  During 
the  life  of  his  steprather,  the  pauper  was  clearly 
only  a  lodger  with  nis  stepfather's  consent.  Then 
after  the  death  of  his  stepfather^  he  lived  wi^ 

his  mother,  but  was  moat  of  thotime  imty.  ^ 
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is  rather  difficult  to  discoyer  upon  what  footing 
he  was  received  at  her  house.  He  appears  to 
have  been  generous  to  her,  and  to  have 
given  her  a  part  of  his  earnings,  but  her  house 
was  not  a  place  to  which  he  had  any  right 
to  come  bacK  as  a  residence.  On  the  whole, 
therefore,  I  think  that  the  judgment  ought  to  be 
affirmed.  Order  affrmed. 

Solicitor  for  the  appellants,  W,  H,  Stoepatone. 
Solicitors  for  the  respondents,  J.  H,Wrent7iwre, 
for  Jamee  and  Co,,  Merthyr  Tydvil. 


Feb,  22  cmd  March  8, 1884. 
(Before  Lord  Colesidge,  G.J.  and  Gave,  J.) 

The    COHFAOirrB    FbAKCAISE    DU    TiL^GEAPHE    DE 

Paris  A  New  York  (apps.)  v.  The  Assessment 
Committee  op  the  Penzance  Union  and  others 
(resps.).  (o) 

Poor   rate — Telegraph    company — EateahiMty    of 
overhead  totred— 43  EUz,  c.  2. 

A  telegrtiph  coTnpawy  entered  into  an  a^eement 
with  the  Postmaster-General  by  which  it  was 
agreed  that  the  latter  should  provide  and  keep 
appropriated  amd  maintained  for  the  exduaive 
use  of  the  eompa/ny  certa4/n  telegraph  wires 
between  certain  specified  places  and  a  pne/wmatic 
tube  between  two  speeifisd  plaices,  and  should  also 
provide,  "  heep  appropriated,  maintain,  and  work 
for  the  exclusive  use  "  of  the  "  compawy  in  con- 
nection with  the  wires  tioo  translators  a/nd  the 
necessary  batteries  ;  "  the  special  wires,  pneumatic 
tube,  and  translators  ana  baUeries  to  "remoMi 
the  property  of  the  Postm^ister-Chneral  *,"  the 
Postmastet'Oeneral  not  to  be  Udble  to  make  good 
any  damage  to  any  of  the  special  wires  certify 
by  his  ofieers  to  have  been  occasioned  by  the  act, 
neglect,  or  default  of  the  ssmpany ;  the  compamf 
not  to  use  any  of  the  special  vnresfor  the  trans- 
mission of  any  messages  except  American  mes- 
sages and  service  msssa^ges  of  the  company; 
the  company  to  pay,  in  consideration  of  me 
**  appropriation  cund  maintenance  by  the  Post- 
master-General for  the  use**  of  the  company 
of  ^  the  special  wires  in  respect  of  each  special 
wire  a  yearly  rent  or  sum  cdtovlaled  at  the 
rate  of  oZ.  for  every  mdle,  and,  in  respect  of 
the  pneumatic  tube,  the  yearly  rent  or  sum  of 
350^.,  and,  in  respect  '*  of  the  appropriation, 
maintenance,  and  working  by  the  Postmaster- 
General  to  the  use  and  on  the  behoof  of  the  com- 
pany '*  of  the  translators  and  batteries,  the  yearly 
rent  or  sum  of  350Z. ;  the  company  not  to  part 
ioith  the  possession  of  the  special  wires  with- 
out the  consent  of  the  Postmaster-General;  the 
Postmaster-General,  on  the  ^spiralion  of  the 
agreement,  "  to  resume  possession "  of  the  wires.- 
The  company,  under  this  agreement,  took  the 
use,  as  therein  provided,  of  certain  telegraph 
wires,  which  were  supported  on  poles  in  the  orai- 
nary  way,  and,  a  porUon  of  them  passing  through 


a  parish  in  the  P.  Union,  the  Assessment  Oom^ 
m/iUee  thereof  rated  the  company  to  the  reUef  of 
the  poor  in  respect  of  an  alleged  occupation  Jyy 
them  of  the  said  wires  and  poles.  The  compawy 
having  appealed : 
Held,  on  case  stated  by  consent,  that,  upon  the  true 
construction  of  the  agreement,  the  company  had  not 
the  exclusive  occupation  of  the  wires,  and,  therefore, 
were  not  Uahle  to  be  rated  in  respect  of  them. 

This  was  a  special  case  stated  by  consent  of  all 
parties  and  by  the  order  of  a  judge  under  the  pro- 
visions of  the  statute  12  &  13  Vict.  c.  45,  s.  11,  for 
the  opinion  of  the  court  as  to  the  liability  of  the 
appellants  therein  to  be  rated  to  the  relief  of  the 
poor  under  the  circumstances  therein  appearing. 

The  facts  set  out  in  the  special  case  were,  so  mr 
as  material,  as  follows : — 

The  appellants  are  a  telegraph  company  own- 
ing certain  submarine  telegraph  cables  between 
France  and  America,  and  also  working  submarine 
cables  between  France  and  a  point  on  the  Cornish 
coast  near  the  Land's  End,  and  carrying  on  the 
business  of  a  telegraph  company  in  connection 
therewith ;  and  the  respondents  were  the  assess- 
ment committee  of  the  Penzance  Union  in  the 
county  of  Cornwall  and  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  St.  Buryan 
in  the  said  union. 

In  order  to  enable  them  to  carry  on  their  busi- 
ness as  aforesaid,  the  appellants  on  the  14th  April 
1880  entered  into  an  agreement  with  certain  sub- 
marine telegraph  companies,  who  were  possessed 
of  concessions  for  the  laying  of  snbmarine  tele- 
graph cables  between  England  and  France,  for  the 
construction  of  a  telegraph  cable  between  the 
aforesaid  point  near  the  Land's  End  and  a  point  of 
the  French  coast,  and  also  with  Her  Majesty's 
Postmaster-GreneraJ.  And  on  or  about  the  2oth 
Jan.  1881  they  also  entered  into  a  supplemental 
agreement  with  the  Postmaster- General  relative 
to  the  above  matter. 

Under  and  in  pursuance  of  such  agreements,  the 
appellants  have  the  use,  as  therein  provided,  of  two 
telegraphic  wires  which  are  the  property  of  the 
Postmaster- General.  These  wires  are  supported 
upon  poles  in  the  ordinary  way,  and  extend  from 
Penzance  in  Cornwall  to  the  landing  place  of  the 
aforesaid  telegraph  cable  near  the  Land's  End. 

During  a  portion  of  their  course  the  said  wires 
pass  through  the  parish  of  St.  Buryan  in  Penzance 
Union  in  tne  county  of  Cornwall,  and  the  respon- 
dents, the  assessment  committee,  having  juris- 
diction over  such  parish,  in  drawing  up  their 
supplemental  valuation  list,  included  the  ajmel- 
lants  as  persons  liable  to  be  rated  to  the  reliei  of 
the  poor  of  such  parish  in  respect  of  an  alleged 
occupation  by  them  of  the  saia  telegraph  wires 
and  poles  situated  in  such  parish,  and  in  acoordaace 
with  such  valuation  list  the  appellants  were  on 
the  5th  Oct.  1881  rated  to  the  relief  of  the  poor  in 
the  said  parish  in  the  sum  of  168.,  the  following 
being  a  copy  of  such  rate: 


No. 

Name  of  Oecnplor. 

Name  of  Owner. 

DeMriptkm  of 
Property  Bftted. 

NameorSitoAtlon 
of  Property. 

Gfoaa  Estimated 
BentaL 

Bateable 

Value. 

Bate  At  U.  in 
the£. 

13 
U 

Tnatcih  Traouttantio  TtHe- 
giaph  OomiNuiy. 

Telegraph  polea 
and  wires. 

Pariah  through^ 
out 

£90. 

£19. 

£   9.  d, 
0  16    0 

The  appeUants  have  no  further  or  other  interest 
ill  the  aiud  telegraph  wires  and  poles  than  such 

~ ■ ■  I  III  Mil - 

(a)  B^portad  bj  JooFH  Bkhh,  E0q.,BiGrristBMht-lAW. 


as  is   given  to  them  by  the  provisions  of  the 
agreements  herein  above  referred  to. 

'The  questkxa  for'  the  cypinion  of  the-  otmrtfrnns, 
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whether  the  appellants  were  Hable  to  be  rated  in 
respect  of  the  said  telegraph  poles  and  wires,  or 
eitner  of  them,  and  judgment  in  conformity  with 
the  decision  of  this  court,  and  for  such  costs  as 
the  court  might  adjudge,  was  to  be  entered  on 
motion  by  either  party  at  the  sessions  next  or 
next  but  one  after  such  decision  should  have  been 
given. 

The  following  were  the  paragraphs  of  the  above- 
mentioned  agreement  of  l^th  April  1880  which 
were  material  to  the  issue  raised  in  the  case : 

10.  The  PostmaBier-General  shall,  with  all  oonyenient 
speed,  provide  and  shall  thenceforth  dnzinff  the  oontina- 
anoe  ex  nis  agreement  keep  appropriated  and  mn-infaLiT^  for 
the  ezdnsiTe  use  of  the  Pans  and  New  York  Companj 
the  following  telegraph  wires  (hereinafter  called  special 
wires)  that  is  to  say 

(1)  A  telegraph  wire  between  the  landing  place  of  the 
Dtelin  Gable,  near  the  Land's  End,  in  the  oonnty  of  Corn- 
wall, and  an  office  to  be  established  by  the  said  company 
at  Penxaace  in  the  said  county. 

(2)  A  telegraph  wire  between  the  office  to  be  established 
by  the  said  companj  at  Penzance  aforesaid,  and  an  office 
to  be  efltablised  by  the  said  company  in  the  dty  of 
London. 

(3)  A  telegraph  wire  between  the  office  to  be  established 
by  the  said  company  at  Penzance  aforesaid,  and  an  office 
to  be  established  by  the  said  company  at  Liverpool,  in 
the  county  of  Lancaster. 

(4)  A  telegraph  wire  between  the  office  to  be  established 
by  the  said  company  in  the  cil^  of  London,  and  the  office 
to  be  established  by  the  said  company  at  liyerpod 
aforesaid. 

11.  The  Postmaster-General  shall  also,  with  all  con- 
venient speed,  provide  and  shall  thenceforth  dnring  the 
oontannance  of  this  agreement  keep,  appropriate,  and 
maintain  for  the  exclusive  use  of  the  Fans  and  New  York 
Gomnany  a  pneumatic  tube  connecting  the  Central  Tele- 

Kbph  Office  of  the  Postmaster-General  in  the  city  of 
ndon  with  the  offices  of  the  Paris  and  New  York  Com- 
pany at  No.  2A,  Boyal  Exchange,  in  the  said  city. 

12.  The  Foetmaster-General  shall  also,  with  all  con- 
venient speed,  proTide  and  shall  thenceforth  during  the 
oontinuanoe  of  this  agreement  keep  appropriated,  main** 
tain,  and  work  for  the  exclusive  use  of  the  Faria  and  New 
York  company  in  connection  with  the  said  special  wires, 
two  instruments  called  translators  and  the  necessary 
batteries  in  connection  therewith  at  the  head  post-office 
in  Bristol,  or  at  such  other  postal  telegraph  office  as  may 
be  selected  by  the  Postmaster-General,  and  the  said 
translatorB  shall  be  such  as  can  convenientiy  be  worked 
in  connection  with  the  instrument  known  as  the  Morse 
apparatus,  with  polarised  relay  and  single  or  double- 
ouzrent  k^. 

18.  The  special  wires,  pneumatic  tubes,  and  trans- 
lators and  batteries  for  tke  time  being  appropriated  to 
the  use  of  the  Fturia  and  New  York  company  as  aforesaid 
■^  rjsmaan  and  be  the  propwrty  of  the  Postmaster- 
General. 

14.  Except  as  aforesaid,  the  Paris  and  New  York 
Company  shall  provide  and  maintain  their  own  instru- 
inents  and  batteries,  and  shall  work  the  special  wires  for 
the  time  being  at  their  own  cost. 

15.  The  Paris  and  New  York  Company  ali^^l  not  in 
working  either  of  the  special  wires  passing  through 
Bristol  use  any  instrument  which,  in  the  opinion  of  tne 
Postmaster-G^eral  or  any  of  his  officers,  cannot  con- 
veniently be  used  in  connection  with  the  said  translators ; 
and  the  Paris  and  New  York  Company  shall  not  in 
^'kinjg  the  special  wires  to  be  provided  and  impro- 
priated as  aforesaid,  or  any  of  them,  use  any  instrument, 
battery,  or  materials  which,  in  the  opinion  of  the  Post- 
master-General or  any  of  his  officers,  shall  or  may  injure 
or  be  likely  to  injure  any  part  of  the  said  wires ;  and 
the  Paris  and  New  York  Company  shall  within  twenty- 
four  hours  after  notice  in  writing  snail  have  been  sent  to 
their  principal  office  for  tibe  time  being  in  London  by  or 
on  behalf  of  the  Postmaster-GenorUt  or  any  of  his 
officers,  that  any  instruments  used  by  the  company 
cannot beoonveiuentiy  used  in  connection  with  the  said 
traiuUtorB,  or  that  any  instrument,  battery,  or  materials 
jsed  by  the  Paris  and  New  York  Company  is  or  are 
isjVEioiifl  or  JikAly  to  be  isjuriona  to  any  of  the  special 


wires,  discontinue  the  use  of  the  instruments,  batteries, 
and  materials  specified  in  such  notice ;  and  the  Paris  and 
New  York  Company  shall  permit  the  Poatmaster-Genenl, 
by  his'  engineers,  electricians,  or  any  other  officer  or 
officers  who  may^  be  apptointed  by  him  for  that  purpose, 
to  inspect  from  time  to  time,  with  or  without  notice,  the 
instruments,  batteries,  and  materials  used  or  intended 
to  be  used  bv  the  Paris  and  New  York  Company  in  the 
working  of  tne  special  wires  or  any  of  them. 

16.  The  Postinaster-General  shall  incur  no  liabilitj  to 
the  Paris  and  New  York  company  by  reason  of  any 
accidental  defects  or  interruptions  to  the  working  of  any 
of  the  special  wires  or  of  the  translators  or  batteries  fof 
the  time  being  appropriated  to  the  use  of  the  said  oon* 
pany,  but  will  repair,  with  all  convenient  speed,  such  aoei- 
dental  defects  or  interruptions. 

17.  Notwithstanding  the  stipulatidhs  bereinbefore  eon- 
tained,  tiie  Postmaster-General  shall  not  be  liable  to  main 
good  any  damage  to  any  of  the  said  special  wires  which 
any  of  the  officers  of  the  Postmaster-General  for  the  time 
being  in  charge  of  their  maintenance  respectively  ehafl 
certify  to  have  been  occasioned  by  the  act,  neglect,  or 
default  of  the  Pluris  and  New  York  Company,  or  toeir 
servants  or  agents,  and  if  the  Poetmastor  -  Generil 
shall  make  good  any  such  damage  as  aforesaid,  the  said 
company  shall  on  demand  pay  to  him  the  oosts  of  so 
doinff  and  the  certificate  of  any  such  officer  as  aforesud 
shall  be  conclusive  as  to  the  amount  of  audi  oosts. 

18.  The  Paris  and  New  York  Company  shall  not  use 
any  of  the  said  special  wires  for  the  trannmssion  of  any 
messages  except  American  messages  and  service  mesnges 
of  the  said  company. 

19.  In  consideration  of  the  appropriation  and  main- 
tenance  by  the  Postmaster-General  for  the  nee  of  the 
Paris  and  New  York  Company  of  the  special  wires,  the 
said  company  shalL  during  the  continuance  of  this  agree- 
ment, pay  to  the  Fostmaster-General  in  respect  of  eseh 
special  mre  a  vearly  rent  or  sum  calculated  at  the  rate 
(«  five  pounds  for  every  mile  of  the  length  of  such  special 
wire  and  at  the  like  rate  for  any  fraction  of  a  nuleof  siieh 
length. 

20.  In  consideration  of  the  appropriation  and  nam- 
tenance  by  tiie  Postmaster-General  for  the  use  of  the 
Paris  and  New  York  Company  of  the  said  pneumatio 
tube,  the  said  company  shauil,  during  the  oontmuanoe  of 
this  agreement,  pay  to  the  Postmaster-General  in  reqieot 
thereof  the  year^  rent  or  sum  of  3501. 

21.  In  consideration  of  the  apprcmriation,  mainten- 
ance, and  workinff  by  the  Postmaster-General  to  the  use 
and  on  the  behalf  of  the  Paris  and  New  York  Company 
of  the  said  translators  and  batteries,  the  said  compasy 
shall,  during  the  continuance  of  this  agreement,  pay  to 
the  Fostmaster-G^eral  the  yearly  rent  of  or  som  of 
8501. 

24.  The  special  wires,  the  Dtolin  cable,  and  the 
American  cable,  shall,  whilst  worked  by  the  Paris  end 
New  York  Company,  be  open  for  the  messages  of  all 
persons  alike,  without  favour  or  preference. 

34.  The  Paris  and  New  York  Company  shall  not  part 
with  the  possession  of  the  special  wires,  or  any  of  tbsD, 
without  the  consent  of  the  Fostmaster-General  under 
his  seal,  and  the  said  company  shall  not,  without  theliks 
consent,  assign,  dispose  of,  or  underlet  the  benefit  of  the 
atfreements  and  stipulations  between  the  Postmasber- 
General  and  the  said  company  contained  in  hese  pre- 
sents, or  any  of  them  or  an^  paft  thereof. 

41.  Frovided  also  that,  in  case  the  Paris  and  Kenr 
York  Company  shall,  without  the  oonsent  of  the  Fost- 
master-G^eral  and  the  submarine  companies  under  tiieir 
respective  seals,  part  with  the  possession  of  the  Dtehn 
cable,  or  of  the  special  wires  or  any  of  them,  or  ahallt 
without  such  consent  as  aforesaid,  assign,  dispose  of,  or 
underlet  the  benefit  of  the  agreements  and  sBpulatiiQns 
herein  contained,  or  any  of  them,  or  any  purt  thereof; 
or,  in  case  any  sum  of  mon^  which  shall  be  paysUe  hj 
the  Paris  ana  New  York  Company  to  the  Postmastar- 
General  or  to  the  submarine  oompanies  under  or  bv 
virtue  of  these  presents,  shall  be  in  arrear  and  unpaia 
for  two  calendar  months  after  the  same  ouflhttoliaTa 
been  paid,  or  in  case  the  Paris  and  New  Yo»  Compsaj 
shall  use  the  Dtelin  cable  or  the  special  wires,  or  any  <x 
them,  for  the  transmiesion  d  any  message  not  beiag  a 
service  message  or  a  message  which  lum  been,  or  ii 
intended  to  be,  transmitted  from  or  to  America  by  mesne 
of  the  American  cable;  or  in  case  the  Puia  sodNeir 
York  Oompftoy  ■hall  not  flommenoe  the  bnsiw  d 
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trumnitting  mMflages  between  Franoe  and  Amerioa 
within  nx  oalendar  months  after  the  date  of  these  pre* 
lents,  or,  having  oommenced  snoh  bnsiness,  shall  after- 
mtrds  oease  for  a  period  of  twelve  oalendar  months  to 
oany  on  the  same,  then,  and  in  anv  snoh  ease,  it  shall 
be  lawful  for  the  Postmaster-General  and  the  submarine 
companies  at  an j  time  thereafter,  by  notice  in  writing 
mider  their  respeotiye  seals,  to  determine  these  presents 
and  the  rights  and  obligations  hereby  created  as  from 
the  date  of  the  seryioe  of  snoh  notice  at  the  office  or 
last  known  office  of  the  Paris  and  New  York  Company 
in  London. 

43.  Upon  the  expiration  or  determination  by  any 
means  A  these  presents  and  the  rights  and  obligations 
hereby  created,  it  shall  be  lawful  for  the  Postmaster- 
General  to  resume  the  possession  of  the  said  special 
wires  and  each  of  them,  and  for  the  submarine  com- 
panies to  tiJce  possession  of  the  D6olin  cable  free  from 
any  right  or  interest  of  the  Paris  and  New  York  Conw 
panv  therein  respectiyely,  but  subject,  as  to  the  said 
cable,  to  the  provisions  of  any  agreement  or  agree- 
ments that  may  be  then  subsisting  between  the  Post- 
master-General and  the  submarine  companies  in  relation 
thereto. 

The  following  addenda  were  by  consent  added 
on  to  the  special  case  : 

The  special  wires  kept  appropriated  and  main- 
tained tor  the  ezclnsive  use  of  the  appellants 
under  the  said  agreements  are  supported  on  poles, 
or  otherwise  fiz^,  in  precisely  the  same  manner 
as  other  telegraphic  wu-es.  During  the  whole  of 
their  course  oetween  Penzance  and  London,  the 

rial  wires  aboye  referred  to  arc  supported  on 
same  poles  as  other  wires  belonging  to  the 
Pcstmaster-Greneral,  and  used  by  him  for  general 
telegraphic  purposes.  The  Postmaster- General 
has  not,  up  to  the  present  time,  established  any 
telegraphic  station  at  the  landing-place  of  the 
D^lin  cable  (a  distance  of  nine  miles  from  Pen- 
zance), nor  at  any  such  station  along  this  route  of 
the  separate  wires  between  those  two  places. 

All  the  wires  of  the  Postmaster- General  from 
Penzance  which  go  in  the  same  direction  as  the 
special  wires  to  D^olin  are  supported  on  the  same 
poles  as  such  special  wires  for  about  a  quarter  of 
a  mile.  They  then  (with  the  exception  of  two 
which  go  to  Newlyn)  branch  uff  in  directions 
differing  from  that  of  the  special  wires.  The  two 
wires  to  Newlyn  continue  to  be  supported  uppn 
the  same  posts  as  the  said  special  wires  for  a 
fnrther  distance  of  a  mile  and  a  quarter,  and  then 
branch  off. 

F.  Meadows  Whiter  Q.C.  (with  him  MouUon)  for 
the  appellants. — ^The  appellants  are  not  rateable  in 
respect  of  these  wires.  The  facts  set  out  in  the 
special  case  show  that,  the  poles  being  wholly 
tne  property  of  the  Postmaster- General,  and  in 
no  wise  in  the  possession  or  occupation  of  the 
appellants,  there  is  no  occupation  on  their  part  of 
the  soil.  All  that  the  Postmaster-General  agrees 
to  do  is  to  give  the  use  of  two  wires,  and  he  may 
vary  them  and  assign  wires  going  by  a  different 
route  through  different  parishes.  The  use  of  the 
words  "rent"  and  "possession"  in  the  agree- 
mjant  are  not  material,  "  rent "  being  also  used 
with  respect  to  things  which  are  obviously 
chattels,  and  the  provisions  with  respect  to  re- 
pairs showing  that  the  Postmaster-General  was 
really  in  possession  of  the  wires.  The  contention 
of  the  appellants  is  that  the  agreement  confers  on 
them  no  occupation  within  the  meaning  of  43 
Elia.  c.  2,  8.  1.  It  is  true  that  telegraph  wires 
and  poles  are  within  the  statute  (The  Eledrio 
Tdama/ph  Company  v.  The  Overseers  of  Salford, 
11  Ex.  181),  but  triat  is  on  the  obyions  ground 


that  the  poles  occupied  the  ground.  Here  the 
poles  are  obviously  in  the  possession  of  the  Post- 
master-Greneral,  and  the  arguments  which  pre- 
vailed in  the  case  cited  do  not  apply  to  the  wires, 
on  the  occupation  of  which  alone  the  respondents 
must  rely  here.  The  appellants  have  the  right 
to  use  the  wires,  which  is  a  mere  easement  as 
distinct  from  the  exclusive  occupation  of  them, 
the  duty  of  maintaining  them  oeing  with  the 
Postmaster-General,  and  the  company  only  having 
the  right  to  use  them,  not  for  any  messages  they 
please,  but  only  for  certain  specified  purposes. 
The  case  resembles  that  of  Allen  v.  TJie  Overseers 
of  Uv&rpool  (30  L.  T.  Eep.  N.  S.  93 ;  L.  Eep.  9 
Q.  B.  180),  in  which  the  words  "  appropriate  for 
the  use  "  and  "  rent,"  being  very  similar  to  the 
words  in  the  present  agreement,  were  used,  and 
it  was  held  notwithstanding,  that  the  quay-space 
appropriated  by  the  Mersey  Docks  Board  to  a 
steamship  company  at  a  certain  "  rent "  was  not 
in  the  exclusive  occupation  of  the  steamship 
company  so  as  to  render  them  liable  to  be  rated 
in  respect  thereof.  There  Blackburn,  J.  says: 
"  As  to  the  words  *  appropriated  for  the  exclusive 
accommodation  and  use,'  I  do  not  know  whether 
it  was  done  purposely,  but  just  such  words  are 
used  as  would  be  applicable  to  the  case  of  an  in- 
mate of  an  inn  or  a  lodger  who  has  a  room  or 
lodgings  set  aside  for  his  use  and  occupation," 
and  "The  poor  rate  is  a  rate  imposed  by  the 
statute  on  the  occupier,  and  that  occupier  must 
be  the  exclusive  occupier,  a  person  who,  if  there 
was  a  trespass  committed  on  the  premises,  would 
be  the  person  to  bring  an  action  for  trespass 
for  it.  A  lodger  in  a  house,  although  he  has  the 
exclusive  use  of  rooms  in  the  house  in  the  sense 
that  nobody  else  is  to  be  there,  and  though  his 
goods  are  stowed  there,  yet  he  is  not  in  exoluBive 
occupation  in  that  sense,  because  the  landlord  is 
there  for  the  purpose  of  being  able,  as  landlords 
commonly  do  in  tne  case  of  lodgings,  to  have  his 
own  servants  to  look  after  the  house  and  the  fur- 
niture, and  has  retained  to  himself  the  occupa- 
tion, though  he  has  agreed  to  give  the  exclusive 
enjoyment  of  the  occupation  to  the  lodger. 
Such  a  lodger  could  not  bring  ejectment  or 
trespass  quare  clausum  fregit,  the  maintenance 
of  the  action  depending  upon  the  possession." 
These  words  apply  exactly  to  the  present  case, 
the  appellants  havmg  merely  the  exclusive  enjoy- 
ment of  the  occupation,  and  not  being  in  a  position 
to  support  an  action  for  trespass.  So  in  Smith  y. 
The  Gtiurchtvardens  and  Overseers  of  8t,  Michasl, 
Cambridge  (3  L.  T.  Rep.  N.  S.  687;  8  E.  &  E. 
383)  A.  let  to  the  Inland  Bevenue  Department 
five  rooms  of  a  house  in  his  occupation,  it  being 
stipulated  that  the  rent  was  to  be  901^ ,  to  include 
rent,  rates,  taxes,  &c.,  and  it  was  held  that  the 
premises  were  not  exempt.  The  word  "  rent "  in 
the  agreement  in  the  present  case  is  not  material. 
The  case  of  WiUing  v.  The  Assessment  Committee 
of  St.  Pancras  (37  L.  T.  Rep.  N.  S.  126 ;  2  Q.  B. 
Div.  581)  is  stronger  than  the  present  case.  There, 
in  consideration  of  a  yearly  payment,  a  person  had 
affixed  to  the  land  hoardings  for  advertising  pur- 
poses, but  it  was  held  that  he  was  not  rateable  as 
an  occupier  of  an  advertising  station,"  Mellor,  J. 
saying  (2  Q.  B.  Div.  685):  "We  must,  in 
accoroance  with  the  principle  laid  down  in 
Smith  v.  The  Overseers  of  St,  Michasl,  Cambridgst 
look  to  what  was  the  substance  of  the  relation 
between   the  parties,  and  not  to  isolated  ex- 


300^ 


MAGISTRATES'  OASES. 


Q.B.  DiV.]  GOMFAGVIB  FBANf  A.ISE  DU  Til.]§G&A.PHE,  &C,,  V.  FbNZAHCB  UKIOK.  [Q.B.  DlY. 


pressions,  suoh  as  the  word  'rent,'  used  in  the 
course  of  the  transaction.  I  agree  with  the 
opinion  cited  by  Lord  Hatherley  in  Cory  v. 
Bristow  (36  L.  T.  Hep.  N.  S.  694 ;  2  App.  Gas. 
275),  as  that  of  Lord  Campbell,  C.J.  in  the  case  of 
Forrest  v.  The  Overseers  of  Greejiwi-ch  (8  E.  &  B. 
900),  that  in  order  to  be  rateable  the  occupation 
must  be  permanent  in  its  nature."  Here  the 
Postmaster-General  had  power  at  any  time  to 
assign  other  wires  travelling  by  other  routes,  and 
therefore  it  cannot  be  said  that  the  occupation 
was  permanent.  The  case  of  Ths  Midland  Bail- 
way  Company  v.  TJie  Overseers  of  Badgworth  (34 
L.  J.  25,  M.  C.)  is  also  exactly  in  point.  There 
it  was  held  that  there  was  no  rateable  occupation 
by  the  Midland  Railway  Company,  but  only  an 
easement  of  a  piece  of  railway  belonging  to  the 
Great  Western  Railway  Company,  which  the 
latter  company  kept  in  repair,  and  supplied  with 
a  staff  of  officials,  although  the  Midland  Railway 
Company  used  one  line,  viz.,  a  narrow-gauge  line 
unsuitable  to  the  rolling  stock  of  the  other  com- 
pany, exclusively.  [Lord  Colebidge,  G.J. — The 
company  in  tms  case  repay  the  Postmaster- 
General  for  thp  repairs  done,  and  the  posts  carry 
no  wires  for  the  Postmaster-General,  and  he  has 
no  further  interest  in  them  than  the  rent  he  gets 
from  the  company.]  The  Postmaster-General  has 
the  right  to  put  wires  on  the  posts  for  his  own 
use.  [Lord  Coleridge,  C.J. — Does  he  not  exclu- 
sively appropriate  something  to  the  use  of  the 
company  for  which  he  gets  a  payment  which  is 
called  rent  P]  He  takes  the  rent  in  return  for  the 
obligation  to  place  at  the  disposal  of  the  company 
any  two  wires. 

Cha/rles,  Q.C.  (with  him  BuUen). — ^This  case  is 
concluded  by  the  case  of  The  Electric  Telegraph 
Company  v.  The  Overseers  of  Salford  (11  Ex.  181 ; 
24  L.  J.  146,  M.  C.),  the  real  decision  in  that 
case  being  that  the  wires  occupy  so  much  of  the 
ground  as  they  are  suspend^  over.  Pollock, 
C.B.  there  says :  **  It  seems  to  be  conceded,  that 
if  the  wires  of  the  telegraph  passed  under 
^ound  the  company  would  be  liable;  and 
m  that  case  it  is  not  suggested  that  any 
difficulty  would  arise  from  the  fact  that 
they  are  subject  to  removal  to  some  other 
place.  Again,  suppose  the  wires  passed  under 
water,  would  not  the  company  be  liable  ?  Then 
they  are  liable  if  the  wires  pass  through  the 
air,  instead  of  land  or  water.  The  passage  which 
my  brother  Martin  cited  from  !Burns'  Justice 
shows  that  there  is  no  distinction  between  the 
occupying  land  by  passing  through  a  fixed  point 
of  space  in  the  air  to  another  fixed  point,  or  by 
passing  in  the  same  manner  through  land  or 
water.  Land  extends  upwards  as  weU  as  down- 
wards, and  whether  the  wires  and  posts  are  fixed 
above  or  l)elow  the  surface,  they  occupy  a  portion 
of  the  land."  So  also  a  flat  in  the  Temple  is 
rateable.  [Cave,  J. — Can  you  bring  an  action  for 
trespass  against  a  man  who  passes  over  your  field 
in  a  balloon  P]  In  such  a  case  there  would  be  no 
permanent  occupation  so  as  to  affect  the  prese>  t 
case.  [Cave,  J. — Suppose  a  publican  or  the 
border  of  a  parish  put  out  a  signpost  hanging 
over  another  parish,  would  he  be  rateable  in 
respect  of  it?]  If  telegraph  wires  passed  over 
a  comer  of  a  parish,  and  tnere  were  no  posts  in 
that  parish,  tney  would  be  rateable  under  the 
authority  of  the  Electric  Telegraph  Company  v. 
The  Overseers  of  Salford,    The  case  of  AUm  v. 


The  Overseers  of  Liverpool  is  not  in  point.  The 
decision  there  is  to  the  effect  that  the  sections  of 
the  Mersey  Docks  Act  (21  &  22  Vict,  c  92), 
empowering  the  Docks  Board  to  give  appropriate 
quay  spaces  to  companies,  did  not  confer  a  rate- 
able occupation.  Here  the  company  alone  use  the 
wires.  [OAve,  J. — That  is  only  the  exclusive 
enjoyment.  The  question  is,  can  they  maintain 
an  action  for  trespass  P]  Under  the  10th,  16th, 
and  17th  clauses  of  the  agreement  they  could. 
[Cave,  J. — They  could  maintain  an  action  for 
damages  for  cutting  the  wire  so  as  to  prevent 
them  irom  sending  their  messages,  but  could  they 
for  the  price  of  the  wireP]  That  would  be  an 
action  for  trespass.  [Cave,  J, — Suppose  a  com- 
position was  discovered,  which  if  placed  upon 
the  wires  would  facilitate  the  transmission  of 
messages,  could  they  paint  the  wires  with  itP] 
As  the  Postmaster-General  gives  the  company 
the  exclusive  use  he  cannot  send  messages  ot  his 
own  along  the  wires,  and  therefore  the  agreement 
amounts  to  an  actual  demise,  giving  the  company 
an  exclusive  and  rateable  occupation : 

The  London  and  North-Western  Railway  Company 
T.  Buckmaster,  81  L.  T.  Bep.  N.  S.  885 ;  33  L.  T. 
Bep.  N.  S.  829;  L.  Sep.  10  Q.  B.  70,  4AL 

F,  Meadows  White,  Q.C.  in  reply. — ^There  can  be 
no  permanent  and  exclusive  occupation  when  two 
wires  along  any  of  the  various  routes  would 
satisfy  the  agreement.  [Lord  Coleridge,  C.J. — 
Have  not  the  company  the  exclusive  occupation 
of  the  wires  of  one  route  so  long  as  they  use  those 
parsing  by  that  route  P]  The  legal  possession 
remains  with  the  Postmaster- General.  [Lord 
CoLEEiDGE,  C.J. — What  possession  then  does  he 
resume  under  clause  43  r]  Only  so  much  as  he 
has  parted  with  in  pursuance  of  the  earlier 
clauses. 

March  8. — ^The  judgment  of  the  Court  was 
delivered  by 

Gave,  J. — ^The  question  in  this  case  is  whether 
the  appellants  by  the  terms  of  an  indenture  of  the 
14th  April  1880  are  in  the  exclusive  occupation  of 
certain  telegraph  wires  so  as  to  be  rateable  to  the 
poor  rate  of  the  parish  of  St.  Buryan  in  respect 
thereof,  or  whetner  they  have  only  the  enjoyment 
of  the  wires  without  any  actual  occupation  there- 
of. It  does  not  appear  distinctly  from  the  case 
or  the  addenda  whether  the  Postmaster-Greneral 
has  any  wires  in  the  parish  of  St.  Buryan  exoept 
the  special  wires^  but  it  is  stated  that  during  the 
whole  of  their  course  between  Penzance  and  Lon- 
don the  special  wires  are  supported  on  the  same 
poles  as  otner  wires  belonging  to  the  Postmaster- 
General.  There  is  nothing  m  the  agreement  to 
prevent  the  Postmaster-General  from  attaching 
other  wires  to  the  telegraph  posts  throughout  the 
parish  of  St.  Buryan,  and  our  judgment  cannot 
turn  upon  the  fact,  if  it  be  so,  that  none  other 
but  the  special  wires  are  supported  by  the  tele- 
graph posts  in  the  parish  in  question.  Telegraph 
posts  and  wires  have  been  held  to  be  rateable  (The 
Electric  Telegraph  Company  v.  TJie  Overseers  of 
Salford,  11  Exch.  181 ;  24  L.  J.  146,  M.  G.),  and 
from  the  report  of  that  case  it  appears  to  have 
been  the  unanimous  conclusion  of  tne  judges  of 
the  Exchequer  that  the  wires  as  well  as  the  posts 
are  rateable.  By  that  judgment  we  are  bound, 
and  the  only  remaining  question  is,  whether  the 
appellants  Imve  an  exclusive  occupation  of  the 
wires.    The  indenture  recites  that  it  baa  be^ 
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agreed  that  the  FostmABter-General  shall  appro- 
priate for  the  use  of  the  appellant  company  oer- 
tain  special  wires.  In  the  operative  part  there  is 
no  demise  in  terms ;  but  the  Postmaster-General 
ooyenants  that  he  will,  with  all  convenient  speed, 
provide  and  thenceforth  during  the  continuance 
of  the  agreement  keep,  appropriate,  and  maintain, 
for  the  exclusive  use  of  the  company,  a  telegraph 
wire  betwen  the  landing  place  of  the  D^lin  cable 
near  the  Land's  End,  and  an  office  to  be  estab- 
lished by  the  company  at  Penzance,  and  also 
a  telegraph  wire  between  the  office  at  Pen- 
lanoe  and  an  office  to  be  established  by  the 
company  in  London.  The  Postmaster-Groieral  also 
covenants  that  he  will,  with  all  convenient 
speed,  provide,  and  thenceforth  during  the  con- 
tmuanoe  cl  the  agreem^t  keep  appropriated 
and  maintain  for  the  exclusive  use  of  the  company, 
a  pneumatic  tube  connecting  the  Central  Tele- 
graphic Office  of  the  Postmaster-Greneral  in 
London  with  the  offices  of  the  company  in  that 
city ;  and  further,  that  he  will,  with  all  convenient 
speed,  provide,  and  thenceforth  during  the  con- 
tmuance  of  the  agreement  keep  appropriated, 
and  maintain^  and  work  for  the  exclusive  use  of 
the  company,  in  connection  with  the  special  wires, 
two  translators,  and  the  necessary  batteries  in 
connection  therewith  at  the  head  post  office  at 
Bristol.  By  the  13th  clause  of  the  agreement 
the  special  wires,  pneumatic  tube,  translators, 
and  batteries  for  the  time  being  appropriated  to 
the  use  of  the  company  are  to  remain  and  be  the 
property  of  the  rostmaster-General.  Pausing 
nere  for  a  moment  I  would  remark,  (1)  that  the 
Fostmaster-Creneral  does  not  covenant  to  appro- 
priate any  definite  wires  to  the  use  of  the 
oompanv,  and  that  if  there  were  a  dozen  wires 
suspended  from  the  telegraph  posts,  it  is  left 
entirely  to  the  Postmaster-General  to  decide 
which  he  would  appropriate  to  the  use  of  the 
company,  and  that  ne  may  change  the  wire  as  he 
thinks  fit;  (2)  that  there  are  no  words  used  in 
this  part  of  the  agreement  which  import  that 
the  company  is  to  have  possession  of  the  wire ;  (3) 
that  the  words  "shaU  keep  appropriated  and 
maintain  "  rather  point  to  a  retention  of  posses- 
sion by  the  Postmaster-General ;  and  (4)  that  the 
same  words,  with  the  addition  of  the  words  ''and 
work,'*  are  used  with  reference  to  the  translators 
of  which  the  Postmaster-General  is  obviously  to 
retain  possession,  as  are  used  with  reference  to 
the  wires  and  the  pneumatic  tube.  By  clause  14 
the  company  are  to  provide  and  maintain  their 
own  instruments  and  batteries,  and  to  work  the 
special  wires  for  the  time  being  at  their  own 
costs.  Bv  clause  15  the  company  are  not  in 
workine  the  special  wires  to  iise  any  instrument, 
&C.,  which  shall  or  may  injure,  or  be  likely  to 
injure  the  wires,  and  they  are  to  permit  the 
Poetmaster-Gteneral  to  inspect  from  time  to 
time  the  instruments,  &o,,  used  or  intended 
to  be  used  in  the  working  of  the  special 
wires.  By  clause^  16  the  Poetnuwter-Gtoneral  is 
to  incnr^  no  liabilitv  to  the  company  by  reason  of 
sny  accidental  defects  or  interruptions  to  the 
working  of  any  of  the  special  wires,  or  of  the 
translators  or  batteries  for  the  time  being  appro- 
priated to  the  use  of  the  company,  but  is  to 
Kpair,  with  all  convenient  speeo,  any  such  acci- 
dental defects  or  interruptions.  By  clause  17  the 
Postmaster-General  is  not  to  be  liable  to  make 
good  any  damage  to  the  spedal  wires  which  any 
Has.  Oabj-^Yol.  XIIL 


of  the  officers  of  the  Postmaster-Gteneral  for  the 
time  being  in  charge  of  their  maintenance  respec- 
tively shfdl  certify  to  have  been  occasioned  by 
the  act,  neglect,  or  default  of  the  company  or 
their  servants,  and,  if  the  Postmaster-General 
shall  make  good  any  such  damage,  the  company 
shall,  on  demand,  pay  to  him  the  costs  of  so 
doing.  By  clause  lb  tne  company  are  not  to  use 
any  of  the  wires  for  transmission  of  any  messages 
except  American  messages  and  service  messages 
of  the  company.  Pausing  here  again,  I  fail  to 
see  in  any  of  these  stipulations  anything  to  lead 
me  to  conclude  that  the  company  are  to  be  the 
exclusive  occupiers  of  the  wires.  The  clause  em- 
powering the  Postmaster-General  to  inspect  the 
company's  instruments,  but  not  to  inspect  the 
wir^^^her  points  the  condnoion  that  tWwires 
are  regarded  as  being  still  in  the  possession  of 
the  Postnaaster-GeneraJ.  And  so  does  clause  17, 
which  does  not  give  the  Postmaster-Greneral 
power  to  enter  ana  make  good  damage  done  by 
the  company,  but  simply  provides  that,  if  he 
makes  good  any  such  damage  (assuming,  appa- 
rently, tnat  he  has  a  right  to  do  it),  the  companv 
will  pay  the  costs  of  so  doiuff.  Clause  19,  which 
provides  for  a  rent  to  be  paid  by  the  company  in 
respect  of  such  special  wire  in  consideration  of 
the  appropriation  and  maintenance  of  the  wires 
for  the  use  of  the  company,  would  favour  the 
contention  of  the  respondents,  were  it  not  that 
precisely  similar  languajg^e  is  used  in  clause  20  in 
respect  of  the  pneumatic  tube,  and  in  clause  21 
in  respect  of  the  translators  and  batteries. 
There  are,  however,  two  clauses,  the  34th  and 
the  43rd,  which,  to  my  mind,  create  some  diffi- 
culty, and  I  am  not  sure  that  I  understand  them. 
Clause  84  provides  that  the  oom^iany  shall  not 
part  with  the  possession  of  the  special  wires  with- 
out the  consent  of  the  Postmaster-General.  Clause 
41  provides  that  if  they  do  so  the  Postmaster- 
General  may  determine  the  agreement,  and  clause 
43  provides  that  on  the  expiration  or  determina- 
tion of  the  agreement  the  Postmaster-General 
may  resume  the  possession  of  the  wires.  I  find  no 
similar  provisions  with  respect  to  the  pneumatic 
tube,  and  I  have  come  to  the  conclusion  that  these 
words  refer  not  to  the  wires  as  the  subject  of 
physical  occupation,  but  to  the  control  over  the 
use  of  the  wires  which  the  compan;^  obtain  bv 
reason  of  the  wires  being  in  communication  with 
the  instruments  in  their  offices  at  Penzance, 
London,  and  Liverpool.  The  Postmaster-Greneral 
is  the  owner  of  the  posts  and  of  all  the  wires.  He 
is  admittedly  to  retain  possession  of  the  posts. 
He  is  to  provide  special  wires  (not  definite  wires, 
but  any  wires  he  may  from  time  to  time  deem 
suitable)  for  the  use  of  the  company,  and  he  is  to 
ke^  these  wires  appropriated  to  such  use  and 
maintain  them  during  the  agreement  by  his 
officers  who  are  to  be  in  charge  of  their  main- 
tenance. The  company,  on  the  other  hand,  are  to 
have  the  exclusive  use  of  the  wires,  but  they  are 
not  to  work  them  with  any  instrument,  ^.,  they 

? lease,  but  only  with  such  as  in  the  opinion  of  the 
'ostmaster-General  will  not  injure  tne  wires,  nor 
are  they  to  use  the  wires  except  for  the  trans- 
mission of  American  messages  and  service 
messages,  and  they  are  to  keep  them  open  for  the 
messages  of  all  persons  alike  without  favour  or 
preference.  Suppose  a  stranger  injured  the 
wires  in  some  way  that  did  not  interfere  with 
their   power  of   transmitting   messages,  as  for 
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instance  by  painting  them  or  affixing  advertise* 
ments  to  them,  could  the  company  bring  an 
action?  I  think  not.  Suppose  some  way  of 
utilising  the  wires  were  discovered  which  would 
produce  a  profit  also  without  interfering  with  the 
power  of  transmitting  messages,  to  whom  would 
the  right  of  so  using  the  wires  belong  P 
Surely  to  the  Postmaster-General  and  not  to 
the  company.  But  if  these  things  are  so,  the 
Postmaster-General  is  the  occupier  and  not  the 
company.  On  the  whole  I  have  come  to  the  con- 
clusion that  the  Postmaster-General  and  not  the 
company  occupies  the  rateable  subject,  and  that 
the  company  nave  only  an  exclusive  enjoyment 
without  occupation.  The  case  seems  to  me  to 
resemble  most  the  case  of  a  lodging-house  keeper 
who  a^preea  that  a  particular  lodger  shall  have  the 
exclusive  use  of  a  oedroom,  and  stipulates  that,  if 
the  rent  is  not  duly  paid,  the  lodger  shall  give  up 
and  the  lodging-house  ke^)er  mav  resume  pos- 
session of  the  bedroom.  I  apprenend  that,  in 
that  case  no  one  would  suggest  that  the  lodger 
was  rateable,  more  especially  if,  as  is  the  case 
here,  the  selection  of  the  particular  bedroom  was 
to  be  left  to  the  keeper  of  the  lodging-house,  and 
I  therefore  think  our  judgment  should  be  for  the 
appellants. 

Lord  CoLEEiDGE,  C.J. — It  has  often  been  said 
by  men  of  undoubted  distinction,  that  Questions 
01  construction  are  those  on  which  juages  are 
most  likely  to  differ,  and  I  confess  that  if  I  had 
written  the  judgment  in  this  case  I  think  that 
I  should  have  begun  to  reason  from  the  other  end 
of  the  agreement,  and,  taking  the  41st  and  43rd 
clauses  as  containing  the  unambiguous  words,  I 
should  have  explained  its  ambiguous  parts  by 
those  which  are  to  my  mind  clear.  It  is  to  my 
mind  difficult  to  understand  how  the  telegraph 
company  can  give  up  possession  to  the  Postmaster- 
General  unless  the  rostmaster-General  has  first 
given  up  possession  to  them,  and  therefore  I 
should  have  started  from  the  opposite  point  of 
view.  But  after  the  arguments  tnat  have  been 
put  forward  by  my  brother  Cave,  I  do  not  feel 
sufficient  confidence  in  the  view  I  have  suggested 
to  differ  formally  from  him. 

Solicitors  for  the  appellants,  MdchreU  and  Go, 
Solicitors  for  the  respondents,  Dangerfield  and 
Blythe, 

Tueadtvy,  April  1, 1884. 

(Before  Dat  and  Smith,  JJ.) 

Bktsok  v.  Bussell.  (a) 

Contagious  Disease^  (Anhnak)  Act  1878  (41  ^  42 

Vict.  c.  74) — Action  aaainst  constable  for  te^ron^- 

fvl  conversion  ofcattU-^Local  venue— Notice  of 

acHonn-l   ^  2  WiU.  4,  c.  41,  «.  19—2  cj-  3  Vict, 

c.  93,  s.  8. 

Sect.  19  of  I  ^  2  WiU.  4,  c.  41  {an  Act  by  which 
special  constables  were  appointed)  provides  that 
all  persons  sued  for  aaiything  done  in  execution 
of  di%  provisions  of  ihal  Act  shall  be  entitled  to 
loeal  venue  and  one  month's  notice  of  action. 

Sect.  8  o/  2  ^3  Vict,  e,  93  provides  that  constables 
a/ppovtUed  under  tluU  Act  shall  have  all  the 
powers,  privileges,  and  duties  which  any  constable 
luLS  witkin  his  constalflewich  by  virtue  of  the 
eonvmon  law,  or  of  any  statute  made  or  to  be 

(a)  B«ported  Ij  Hubt  Lbioh,Em|^  Burlttcr-ftt-Iaw. 


made;  and  ereivj  provision  of  the  first  recited  Ad 
(t.e.,  1^2  Will,  4,  c.  41)  sliall  be  deemed  to  extend 
to  cowdahles  appointed  under  this  Act, 

In  an  action  brought  against  a  constable  .  .  . 
for  detinue  ana  torongftd  conversion  of  the 
plaintijfs  cattle  ,  .  .  while  acting  under 
the  powers  and  provisions  of  the  Contagious 
Diseases  {Animal^  Act  1878  : 

Seld,  thai  the  right  to  local  vemie  and  notice  of  actum 
given  by  sect.  19  of  1^2  Will.  4,  c.  41,  though 
extending  to  constahles  appointed  under  2^3 
Vict,  e.  93,  but  adding  under  the  earUer  Act,  does 
not  exiend  to  constables  acting  under  the  provi- 
sions of  any  svhseqtient  Act,  and,  consequently, 
that  the  co^^table  sued  in  respect  of  acts  done 
wider  the  Contagious  Diseases  (Animals)^  Act 
1878  was  "not  entitled  to  local  venue  or  notice  of 
action, 

8UESTI0N  of  law  raised  by  the  pleadings  under 
rder  XXV.,  r.  2. 

The  action  was  brought  for  detinue  and  wrong- 
ful conversion  of  cattle  belonging  to  the  plaintiff. 

Prom  the  statement  of  defence,  it  appeared 
that  the  defendant  was  a  superintendent  of  police 
for  the  county  of  Cumberland,  and  that  he  had 
stopped  and  detained  the  plaintiff*s  cattle  under 
the  powers  given  by  the  Contagious  Diseases 
(Animals)  Act  1878,  on  the  ^rround  that  such 
cattle  had  been  removed  into  the  county  of 
Cumberland  without  a  licence,  contrary  to  certain 
regulations  made  under  that  Act  by  the  local 
authority  of  the  place,  and  also  that  the  plaintiff 
had  refused  to  inform  the  defendant  as  to  the 
place  or  district  from  which  the  cattle  had  been 
removed,  or  to  take  the  cattle  back  to  that  place. 

The  4th  .paragraph  of  the  defence,  upon  which 
the  present  question  turned,  was  as  follows  : 

The  def endmnt  further  asqs  that  the  aoti  oomplained 
of  were  oommifcted  by  him  m  the  exeontlon  and  in  pnr- 
nianoe  of  tiie  Acts  1  A  2  Will.  4,  o.  41,  and  2  ft  8  Yiet 
e.  98,  as  well  as  under  and  in  pnnnanee  of  the  Goniacioiis 
DiHeaeoi  (Animala)  Aet  1878,  and  this  aetion  haa  not  tWA 
laid  in  the  oonnty  whue  the  said  aots  were  oommitted, 
vis.,  in  the  aaid  oonnty  of  Cumberland,  and  no  notioe  in 
writing  of  the  laid  oaose  or  oanaee  of  aotion  was  givea 
to  the  defendant  one  calendar  month  before  tiie  oom- 
menoement  of  the  eaid  aotion,  pnitnant  to  the  said  flxst- 
mentiooed  etatntea. 

The  venue  in  the  aotion  was  laid  in  the  oonnty 
of  Northxmiberland,  and  the  question  was  whether 
the  defendant  was  entitled  to  have  the  venue  laid 
in  Cumberland,  or  to  have  one  calendar's  month's 
notioe  of  aotion,  as  alleged  in  paragraph  4  of  the 
statement  of  ddPence. 

By  sect.  19  of  1  &  2  Will.  4,  c.  41  (an  Act  under 
which  special  constables  were  appointed),  it  is 
provided. 

That  all  aotians  and  proaeontions  for  aaytfaio^  done  in 
pnrtnaaoe  of  this  Aot  ehall  be  tried  and  laid  in  the 
wmatj  where  the  faet  was  oommitted,  and  notioe  in 
writiiur  of  enoh  oanae  of  aotion  shall  be  given  to  the 
defen&nt  one  calendar  month  at  least  before  the  oon* 
menoement  of  the  aotion. 

And  by  sect.  8  of  2  &  3  Vict.  c.  93,  it  is  pro- 
vided, 


That  the  ohief  oonstable  and  otiier 


so  M- 
haveall 


penRms 

pointed  («3.,  as  oonstablea  nnder  this  Aot)  shall  1 
the  powers,  pziiilagea,  and  duties  thronghont  the  ooaa^ 
.  .  .  .  which  any  oonatablednlj  appointed  has  witiun  ha 
oonstablewiok  by  virtue  of  the  common  law,  or  of  anj 
statute  made  or  to  be  made ;  and  every  provision  of  the 
first  recited  Aot  (t.e.,  1 A  2  Will.  4,  o.  41)  shall  he  deemed 
to  extend  to  constables  appointed  nnder  this  Aet. 

Ridley  for  the  plaintiff.«-As  to  local  venues,  all 
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local  venueB  were  abolished  by  the  Judicature  Act 
1875.  By  sect.  19  of  1  &  2  Will.  4,  c.  41,  special 
constables  acting  under  that  Act  are  entitled  to 
local  venue  and  notice  of  action ;  and  by  sect.  8  of 
2  A  3  Vict.  c.  93,  constables  appointed  under  the 
later  Act  are  to  have  the  same  rights  and  privi- 
leges yrhen  acting  under  that  Act  as  special  con- 
stables appointea  under  the  former  Act.  Again, 
by  sect.  110  of  the  Contagious  Diseases  (Animals) 
Act  1869  (32  &  33  Vict.  c.  70),  persons  actinc 
under  that  Act  were  entitled  to  local  venue  and 
notice  of  action.  My  point  is  that,  inasmuch  as 
notice  of  action  was  recjuired  by  these  statutes, 
and  no  notice  was  required  by  the  Act  of  1878, 
the  Legislature  must  have  intended  that  con- 
stables acting  under  the  Act  of  1878  should  not 
be  entitled  to  notice  of  action.    [He  was  stopped.] 

B.  0.  B.  Lcme  for  the  defendant. — ^The  position 
of  constables  is  unaltered  and  is  the  same  as 
under  2  A  3  Vict.  c.  93.  By  sect.  5  of  1  &  2  Will.  4, 
c.   41,   special  constables  appointed  under  that 
Act  are  to  have  all  the  powers  and  advantages 
which   any  constable  duly  appointed    now  has 
within  his  constablewick.     If  I  stopped  at  this 
section  I  should  be  in  the  diflBculty  of  importing 
into  that  Act  any  subsequent  rights  and  duties ; 
but,  coming  to  sect.  8  of  2  &  3  Vict.  c.  93,  this 
section  provides  that  constables  appointed  under 
that  Act  shall  have  all  the  powers,  privileges, 
and  duties  which  any  constable  duly  appointed 
has  within  his  constablewick  by  virtue  of  the 
common  law  or  anv  statute  made  or  to  be  made, 
thus  giving  constables  the  same  privileges  under 
any  law  then  existing  or  afterwards  to  T>e  made. 
The  19th  section  of  the  earlier  Act  would  seem  to 
limit  me  to  acts  done  in  execution  of  that  Act ; 
but,  turning  to  the  later  Act,  the  effect  is  that  we 
must  read  the  provisions  of  the  earlier  Act  into  the 
later  Act.    If  this  bo  the  right  construction  of 
these  statutes,  then  so  long  as  2  &  3  Vict.  c.  74  is 
unrepealed,  constables  acting  under  the  provisions 
of  the  Contagious  Diseases  (Animals)  Act  1878, 
are  entitled  to  the  privilege  of  that  Act,  for  sect. 
tiO  of  that  Act  imposes  on  constables  appointed 
under  2  &  3  Vict.  c.  74  the  duty  of  carrying  out 
the  provisions  of  the  Act  of  1878.    We  must  read 
•2  4  3  Vict.  c.  74  as  if  it  contained  the  19th  section 
of  1  A  2  Will.  4,  c.  41.   Then  sect.  50  of  the  Con- 
tagions Diseases  (Animals)  Act  1878  says  that 
one  of  the  functions  and  duties  of  a  constable 
((.e.,  a  constable  appointed  under  2  &  3  Vict.  c.  93) 
shall  be  to  execute  the  provisions  of  that  Act. 
Again,  if  a  constable  is  not  Qutitled  to  notice  of 
action,  he  would  have  no  opportunity  of  making 
amends.    In  all  the  Police  Acts  the  provisions  for 
notice  of  action  have  always  been  lepeated,  and 
the  strong    inference    is   that    the   Legislature 
intended  the  police  to  have  this  protection  in  all 
cases  and  everywhere,  and  therefore,  if  they  have 
omitted  it  here,  it  was  because  they  thought  it 
unnecessary,  as  the  provisions  of  the  earlier  Act 
should  be  deemed  to  have  been  extended  to  the 
later  Act. 

Day,  J. — I  cannot  undertake  a  duty  so  onerous 
M  to  correct  a  statute,  as  Mr.  Lane  argues  we 
ought  to  do.  He  contends  that  in  a  great 
uumber  of  instances  the  Legislature  have  intro- 
duced provisions  into  statutes  for  the  protection 
of  the  police,  and  as  that  has  not  been  done  in  the 
present  case  we  on^ht  to  do  it  for  them.  I 
wther  draw  an  opposite  inference,  and  think  that 


if  the  Legislature  omitted  these  provisions  it  was 
because  thev  intended  that  they  should  be 
omitted,  ana  that  constables  acting  under  the 
provisions  of  the  Act  should  not  have  the  pro- 
tection given  by  the  former  statute.  I  find  nere 
in  the  first  Act  a  protection  to  police  in  respect 
of  things  done  in  pursuance  of  that  Act :  this  pro- 
tection was,  no  doubt,  necessary  and  desirable,  as 
a  large  number  of  duties  was  imposed  on  them  bv 
that  Act.  Then  2  &  3  Vict.  c.  74  was  passea, 
which  regulates  rural  police,  and  sect.  8  of  which 
provides  that  constables  appointed  thereunder 
shall  have  all  the  powers,  privileges,  and  duties 
throughout  the  county  which  any  constable  duly 
appointed  has  within  his  constablewick,  by  virtue 
of  the  common  law,  or  of  any  statute  made  or  to 
be  made;  and  that  every  provision  of  the  first 
recited  Act  (i.e.,  1  &  2  Will.  4  c.  41)  shall  be 
deemed  to  extend  to  constables  appointed  under 
this  Act.  The  effect  of  this  is  that  a  constable 
appointed  under  the  second  Act,  but  acting  in 
pursuance  of  the  former  Act,  is,  no  doubt,  entitled 
to  the  mrotection  given  by  sect.  19  of  the  former 
Act.  The  whole  question  is  whether  the  pro- 
visions of  the  19th  section  of  the  former  Act  can 
be  deemed  to  protect  a  constable  in  respect,  not 
of  acts  done  under  that  Act,  but  in  respect  of 
acts  done  under  an  Act  lately  come  into  force.  I 
can  find  no  real  or  substantial  ground  for  holding 
that  those  provisions  do  extend  to  the  protection 
of  constables  acting  under-  a  recent  Act.  In  the 
last  Contagious  Diseases  (Animals)  Act,  the 
police  are  not  protected  by  any  such  provision  as 
IS  contained  in  sect.  19  of  1  &  2  Will.  4  c.  41 ;  and 
when  police  seize  cattle  under  the  Act  of  1878 
they  are  not  acting  under  the  former  Act.  I 
think,  therefore,  that  paragraph  4  of  the  state- 
ment of  defence  is  bad,  and  must  be  struck  out. 

Smith,    J. — ^The   defendant  here  is  a  county 
constable,  who  is  sued  by  the  plaintiff  for  having 
taken  his  cattle,  and  he  can  only  be  protected 
under  the  Contagious    Diseases  (Animals)  Act 
1878,  for  without  that  Act  he  could  not  be  justified. 
The  defendant  says  that  under  that  Act  he  is 
entitled  to  local  venue  and  notice  of  action.    But 
under  the  Act  of  1878  there  is  no  provision  which 
entitles  him  to  local  venue  or  notice  of  action; 
but  then  he  says  that  by  sect.  19  of  1  &  2  Will.  4, 
c.  41,  he  is  protected.      By   that    Act    special 
constables  might  be  appointed,  and  thejr  would 
have    all   the   rights    and    powers    which    any 
constable   duly   appointed  has  by  virtue  of  the 
common  law  or  of  any  statute ;  and  by  sect.  19  of 
that  Act  constables  sued  in  respect  of  acts  done 
in  execution  of  that  Act  would  oe  entitled  to  local 
venue  and  notice  of  action.     So  matters  stood  till 
2  &  3  Vict.  c.  93,  sect.  8  of  which  provides  "  that 
constables  appointed  thereunder  shall  have  the 
same  powers,  privileges,  and  duties  throughout 
the  county  which  any  duljr  appointed  constable 
has  within  his  constablewick   oy  virtue  of  the 
common  law  or  of  any  statute  made  or  to  be 
made."    It  cannot  be  said  that  this  local  venue 
or  notice  of  action  was  a  privilege  within  the 
meaning  of  that  19th  section ;  but  then  it  is  said 
that  the  defendant  is  entitled  to  notice  of  action, 
as  the  protection  given  by  sect.  19  of  the  earlier 
Act  is  incorporated  into  the  Act  2  &  3  Vict,  by 
the  latter  part  of  sect.  8  of  that  Act,  which  says 
that  "  every  provision  of   the  first  recited  Act 
shall    be    deemed   to   extend  to  the  constables 
appointed  under  this  Act."    It  may  be  observed 
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that  the  Act  of  Will.  4  is  not  incorporated  in  the 
Act  2  &  3  Yict.  Now,  let  us  look  at  the  first 
recited  Act,  it  says  '*for  the  protection  of  all 
persons  acting  in  the  execution  of  this  Act,  all 
actions  and  prosecutions  to  be  commenced  against 
any  person  for  anything  done  in  pursuance 
of  this  Act ;"  that  is,  in  pursuance  of  this  first 
Act,  but  not  in  pursuance  of  any  subse<]uent 
Act.  I  think,  therefore,  that  the  defendant  is  not 
entitled  to  local  venue  or  notice  of  action.  Mr. 
Lane  says  the  Legislature  must  have  meant  it, 
and  he  argues  that,  because  in  many  statutes  the 
police  have  this  protection,  the  Legislature  must 
nave  meant  to  extend  it  to  them  in  this  case. 
Why,  if  the  Acts  of  Will.  4  and  2  &  3  Vict,  gave 
this  protection,  was  there  an  express  provision  in 
the  Contagious  Diseases  (Animals)  Act  1869 
giving  the  same  protection  P  Then  came  the  Act 
of  1878,  in  which  the  protection  was  left  out. 
Local  venues  were  abolished  in  1875,  and  I  have 
no  doubt  the  Act  of  1878  advisedly  left  out  the 
provisions  as  to  local  venue ;  but  it  may  be  that 
the  Legislature  intended  to  retain  the  notice  of 
action,  and  that  it  was  left  out  unintentionally ; 
but,  if  so,  I  cannot  now  put  it  in.  I  am  of  opinion, 
therefore,  that  the  defendant  fails  on  the  question 
now  before  us. 

Judgment  for  (lie  lAaiiitiff,     Order   to  $trike 
out  paragraph  4  of  the  ataiement  of  defence. 

Solicitors  for  the  plaintiff,  Bell^  Brodriek,  and 
Gray. 
Solicitor  for  the  defendant,  Morris» 


Monday,  May  26, 1884. 
(Before  Stephen  and  Mathew,  JJ.) 

Beo.  on  the  prosecution  of  Gat  v,  Powell  and 
OTHERS,  Justices  of  Truro,  (a) 

Bye-law — Validity  of-— Playing  concertina  through 
gtreeia  of  city — Convietiotifor — Bea$onahle  cauae 
^^Disqualifying  interest  of  justices — Municipal 
Corporations  Act  1835  (5^6  WiU,  4,  c.  76),  s.  90. 

8ed,  90  of  tlie  Municipal  Corporations  Act  1836 
gives  powei'9  to  horouglis  to  make  bye^lawsfor  the 
good  rule  and  government  of  the  borough,  and  for 
the  prevention  of  aU  such  nuisances  as  are  not 
already  punishable  in  a  summary  way. 

Under  these  powers  the  city  of  Truro  nuide  thefol* 
louring  bye-laio :  **  Every  persoti  who  shaU  sound 
or  play  iipo)»  any  ^nusical  insirumeiU,  or  sing  or 
malee  any  noise  tchatsoever  in  any  street,  or  near 
any  house  within  the  said  borough,  after  having 
been  required  by  any  Jiouseholder  resident  in  such 
street  or  house,  or  by  any  police  constable,  to 
desist  from  making  such  sounds  or  noises,  either 
on  aeoowivt  of  any  iUness  of  any  inmate  of  such 
house,  or  for  any  reasofiahte  cause,"  Sfc, 

Edwin  Oay  was  summoned  before  the  justices  of 
Truro  on  the  Idih  Oct.  188$,  and  contncted  by 
them  of  an  offence  against  the  above  bj/e-law,  and 
fined  21.  2s.  and  costs.  It  was  proved  that  day 
was  a  captain  in  the  Salvation  Army,  ofid  that 
on  the  momifig  of  Sunday,  tlie  7th  Oct.,  ha  was 
in  Victoria-square,  Truro,  playing  a  concertina, 
and  surrou/naed  by  a  large  crowd;  that  he  was 
requested  by  tlie  superintendefit  of  police  to  desist 
from  playing  t1^  concertina,  but  he  reused  to  do 
so,  the  superintendent  at  the  same  time  teOmg  him 

(a)  Reported  by  Hekry  Lsioh.  Esq.,  Barrister-At-Lafr. 


that  he  had  reasonable  cause  for  ageing  him  to 
desist,  as  several  complaints  had  been  made  by  ike 
inhahitants.  It  wets  also  proved^  that  on  many 
previous  occasions  the  oalvcUion  AriMf  had 
marched  through  the  streets,  playing  musical 
instruments,  tambourines,  and  triangles;  that 
they  had  been  frequently  cautioned  and  rehired 
to  desist,  CLs  many  complaints  had  been  made  of 
their  proceedings. 

On  a  rule  for  a  certiorari  to  remove  the  eonvidum 
into  this  court : 

Held,  that  the  bve-law  wa^  not  unreasonaUe,  and 
that  the  conviction  thereunder  ought  to  stand; 
also  that  there  was  reasonable  cause  for  cdQing  on 
the  prosecutor  to  desist  from  playing. 

Held,  also,  that  the  merefa^  of  the  justices  having 
attended  a  meeting,  convened  by  the  superintend 
dent,  at  which  a  summons  was  applieafor,  but 
refused,  did  not  render  them  interested  parties  so 
as  to  disqualify  them  from  afterwards  dealing 
wUh  the  case,  even  if  at  that  meeting  they  had 
discussed  the  facts  of  the  case. 

Rule  calling  on  the  justices  of  Truro  to  show 
cause  why  a  writ  of  certiorcuri  should  not  issue  to 
remove  into  the  High  Court  a  conviction  dated 
the  13th  Oct.  1883,  under  which  one  £dwin  Gay 
was  convicted  for  an  offence  against  a  bye-law 
then  in  force  in  the  city  of  Truro. 

The  facts  of  the  case,  as  it  appeared  from  the 
affidavits,  were  as  follows : — 

Edwin  Qay,  against  whom  the  conviction  was 
obtained,  was  a  member  of  the  body  caUed  the 
Salvation  Army,  and  about  the  month  of  Sept. 
1883  he  came  to  Truro  as  captain  of  the  branch  of 
the  army  there. 

In  the  early  part  of  1883  numerooa  complaints 
were  made  to  the  police  of  the  ^preat  annoyance 
caused  to  the  inhabitants  of  the  city  by  the  pro* 
ceedings  of  the  army,  especially  with  reference  to 
disturbances  caused  by  tnem  in  marching  through 
the  streets,  accompanied  by  banners,  and  sounding 
tambourines  and  triangles,  and  playing  con- 
certinas, thereby  attracting  disorderly  crowds. 
A  summons  was  taken  out  oy  the  police  against 
the  officers  of  the  army,  but,  as  they  undertook  to 
desist  from  playing  musical  instruments  in  the 
streets,  no  fines  were  inflicted.  As  soon  as  Gay 
was  appointed  captain  the  playing  of  instruments 
began  a^in,  ana  complaints  were  again  made 
by  the  inhabitants.  Gay  was  cautioned  bv  the 
superintendent  of  police,  and  recjjuested  to  oesist, 
but  the  proceedings  were  continued  as  before, 
with  complaints  on  the  part  of  the  inhabitants. 

On  the  morning  of  Sunday  the  7th  Oct.  Gay 
was  in  Victaria*8q|uare,  surrounded  by  a  large 
crowd.    He  was  pia3ring  a  concertina,  and  wss 

X'n  requested  to  desist  bv  the  superintendent, 
informed  him  that  he  nad  reasonable  cause 
for  making  such  recpest,  as  many  complaints  had 
been  made  by  the  inhabitants.  Gay  refused  to 
desist  from  playing  the  concertina,  and  he  was 
accordingly  summoned  by  the  superintendent  for 
an  offence  against  sect.  17  of  the  oye-laws  of  the 
city,  which  section  is  as  follows : 

Every  person  who  shall  sound  or  i>]aj  upon  any  nranoal 
inBtroment,  or  sinff  or  make  any  noise  wnatsoeTer  in  obj 
iftreet  or  near  any  nonse  wiiUn  the  said  borovirli,  aflir 
baling  been  required  by  any  hoasebolder  vseldeBt  in  wsA 
street  or  hoose,  or  by  any  polioe  eonstaUe,  to  dasM 
£roin  making  such  sooada  or  noises,  either  on  aoooant  of 
any  ilhiess  of  any  inmate  of  snoh  house,  or  for  say 
reasonable  cause,  Ac. 
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This  b^-law  was  made  under  the  powers  of  the 
90th  section  of  the  Municipal  Corporations  Act 
18;^  (5  A  6  WiU.  4,  c.  76),  which  provides  that 

It  slitll  be  lawful  for  the  oonneil  of  any  borough  to 
Bake  Mieh  bje-laws  as  to  them  sbaU  seem  meet  for  tiie 
food  mle  and  foremmoiit  of  the  boroafl^  and  for  the 
prerentioii  and  rappteesion  of  all  saoh  niiiianoes  as  are 
not  already  punuuiable  In  a  ramniary  manner,  and  to 
appoint  by  raoli  bje-lawi  enoh  finee  ae  they  ihall  deem 
neeeaeaiy  for  the  prerention  and  euppreeeion  of  raoh 
offenoea,  prorided  that  no  fine  shall  ezoeed  the  snm 
of  5t. 

Gay  was  convicted  by  the  justices  under  the 
above  bye-law,  and  fined  in  the  sum  of  21.  2«.  and 
costs.  Notice  of  appeal  was  given  for  the  next 
quarter  sessions  at  Bodmin ;  but,  as  Gay  had 
omitted  to  serve  a  notice  of  such  appeal  on  the 
superintendent,  objection  was  taken  to  the  appeal 
on  that  ground,  which  was  held  to  be  fatal. 

It  appeared  that  on  the  1st  Oct.  the  superin- 
tendent wrote  a  letter  in  which  he  said  that  he 
was  directed  by  the  magistrates  to  say  that  they 
would  not  allow  the  playing  of  musical  instru- 
ments in  the  streets.  No  such  direction  had  in 
fact  been  given  by  the  magistrates. 

It  was  also  stated  in  one  of  the  affidavits  filed 
on  behalf  of  Gb,j  that  there  were  three  meetings 
held  bj  the  magistrates  to  consider  the  question  of 
issuing  the  summons  against  Gay,  and  it  was 
argued  that  the  magistrates  were  tnus  in  fact  the 
proeecators  in  the  case,  and  so  were  disqualified 
from  dealing  with  the  case  as  being  interested  in 
it.  But  by  the  affidavit  of  the  justices  it  appeared 
that  one  meeting  only  was  held  by  them.  This 
was  convened  by  a  circular  issued  by  the  superin- 
tendent, and  at  that  meeting  a  summons  was 
applied  for  against  Gay,  whicn  was  refused,  and 
the  justices  further  stated  that  thej  were  in  no 
way  acquainted  with  the  facts  of  the  case  against 
Gay  until  it  came  on  for  hearing  before  them  in 
the  ordinary  course. 

A  rule  for  a  certiorari  was  obtained  on  the  fol- 
lowinggrounds : 

(1)  That  the  bye-law,  under  which  the  convic- 
tion was  made,  is  an  unreasonable,  illegal,  and  bad 
bye-laWy  and  contrary  to  the  common  h^w  of  Eng- 
land. 

(2)  That  there  was  no  evidence  of  anv  such 
"  reasonable  cause  "  for  calling  on  the  said  Edward 
Gay  to  desist  playing  his  concertina  on  the  occa- 
sion in  question,  nor  any  evidence  of  any  offence 
aitainst  such  bye-law  having  been  committed. 

(3)  That  the  justices  who  made  the  said  con- 
viction, or  some  of  them,  were  interested  in  the 
matter  of  the  said  conviction. 

A,  Charle$,  Q.C.  and  Fraaer  Macleod  showed 
cause. 

A,  CoUhiSf  Q.C.  and  PUt»Lewis,  in  support  of 
the  rule,  cited  the  following  cases : 

SvenU  V.  Qrapu,  8  L.  T.  Bep.  N.  S.  669  ; 
BMionert  Company  v.  SolMoury,  Comberbaoh  Bep. 

221; 
Ibm^aay  Local  Board  V.  BrMUe,47  J.  P.  IBS; 
Bm.  V.  jrOMae,  40  L.  T.  Bm.  N.  S.  748;  4Q.B. 

Div.  382 ;  48  L.  J.  189,  M.  C. :  27  W.  B.  659 ; 
lte9.v.XM,9Q.B.  Div.394;  80W.B.750. 

Stephen,  J. — ^There  are  three  questions  in  this 
case,  the  first  of  which  is,  whether  the  bye-law  is 
good ;  the  second  is,  whether  there  was  any  ovi- 
dence  of  reasonable  cause  ;  and  the  third  is, 
whether  the  magistrates  were  interested  in  this 
matter.    Taking  these  questions  in  their  inverse 


order,  I  do  not  see  the  smallest  evidence  that  the 
magistrates  were  interested  in  this  matter.    If 
the  case  of  Beg.  v.  MiUedge  {uhi  $up.),  which  has 
been  referred  to,  is  looked  into,  it  will  be  found 
that  the  magistrates  there  who  took  part  in  the 
proceedings  were  substantially  prosecutors  in  the 
case,  and  it  was  on  that  grotmd  they  were  not 
allowed  to  sit  as  judges  also,  which  would  be  a 
perfectly  proper  and  wholesome  ground  in  any 
case.    If  the  magistrates  in  this  case  had  taken 
a  part  to  show  they  were  prosecutors,  I  should 
not  have  had  an^  doubt  or  hesitation  in  saying 
they  could  not  sit  as  magistrates ;  but  I  see  no 
evidence  of  anything  of  tne  kind.    I  see  a  very 
indiscreet,  and,   as  it  now  appears,   an  untrue 
letter  written  by  the  superintendent  of  the  police, 
which  might  give  Mr.  rurnell  a  notion  of  undue 
interference  on  the  part  of  the  inspector  of  police, 
and  I  think  the  inspector  of  police  took  upon 
himself  a  part  in  this  matter  which  certainly  was 
not  well  judged.    I  think  he  was  presumptuous. 
I  think  he  took  upon  himself  a  ix>sition  which  he 
had  no  right  in  point  of  fact  to  take.    He  wix)te 
to  the  magistrates  and  gave  them  notice  to  attend 
a  meeting— an  act  which,  had  I  been  a  magistrate, 
I  should  nave  considered  an  insulting  act  from  a 
public  officer.    It  was  not  a  proper  thing  to  do  ; 
out  to  say,  because  the  magistrates  talked  about 
the  matter   they    had    disqualified    themselves, 
would    be  to   lay  down  a  principle  of    a  most 
dangerous  kind.    Nothing  should  ever  induce  me 
to  give  any  assent  to  the  proposition  that,  when 
it  is  known  a  question  more  or  less  of  importance 
is  to  come  before  judges,  the  judges  who  are  well 
aware  such  a  question  is  to  be  brought  before 
them,  are  to  have  their  judgment  set  aside,  and 
are  to  be  described  as  interested  parties  merely 
because  they  may  meet  and  discuss  the  matter. 
It  mi^,  in  many  cases,  be  most  necessary  they 
should  meet.     In  former  times  it  was  not  an 
uncommon  thing,  and  even  in  the  present  day 
it  is  not  a  thing  which  is  unknown,  that,  when 
matters    which    are    likelv  to   require  judicial 
decision  are  about  to  come  before  the  judges,  the 
judges    should   talk    over    those    matters    and 
exchange  their  views  as  to  what  the  law  is.    I 
could  give  verv  many  instances  in  which  such 
conversations  have  taken  place.      I  am  by  no 
means  disposed  to  lay  down  the  rule  that  merely 
because  magistrates  meet  together  and  talk  over 
a  matter  which  may  arise  before  them,  therefore 
they  are  to  be  said  to  come  before  the  court  with 
their  minds  biassed  and  prejudiced.    I  do  not  see 
the  smallest  evidence  of  it  in  this  case.    Then  the 
second  question  is,  whether  there  was  evidence  of 
reasonable  cause.    That  is  a  matter  of  evidence. 
This  court  does  not  sit  here  for  the  purpose  of 
acting  as  a  court  of  appeal  from  justices.     When 
we  are  asked  to  issue  a  certiorarh  we  are  not  in 
such  a  position  as  to  magistrates  as  that  in  which 
we  stand  upon  a  motion  for  a  new  trial  on  appeal 
from  a  judge  of  the  High  Court.     The  proper 
course  is  to  call  up  their  decision  to  be  quashed 
upon  a  variety  of  grounds  which  may  be  made  to 
appear  before   us,  such  as  mistakes  upon  the 
matter  of  juiisdiction,  and  other  things  I  need 
not  go  into  now.    But  it  is  not  our  dufy  to  con- 
sider the  proceedings  that  take  place  before  the 
magistrates,  and  to  say  there  was  no  evidence  on 
which  they  could  rightly  prohibit  this  playing  of 
the  concertina.    The  parties  were  not  without  a 
remedy  if  they  thought  the  magistrates  had  acted 
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improperly  in  that  way.  Not  only  were  they  not 
without  a  remedy,  but  they  took  their  remedy  ol 
an  appeal  to  quarter  sessions.  Unluckily,  tnere 
was  a  technical  mistake  about  a  notice,  and  that 
mistake  prevented  the  appeal  being  heard  upon 
its  merits.  That  was  a  misfortune  so  far  as  it 
went,  but  that  is  a  misfortune  we  cannot  set 
ri^ht.  I  agree  with  the  quarter  sessions  in 
thinking  it  was  not  the  wisest  thing  in  the  world 
to  object  to  that  notice,  but  the  objection  was 
taken.  The  matter  might  have  been  heard  on 
the  evidence,  and  the  Quarter  sessions  could  have 
given  their  decision.  Then  we  come  to  the  third 
and  great  question,  which  is,  whether  this  bye-law 
is  in  itself  um'easonable.  I  do  not  consider  that, 
in  discussing  that  Question,  I  axa.  bound  to  look  at 
or  I  am  at  liberty  to  look  at  every  word  that  the  bye- 
law  contains,  and  to  consider  whether  some  of  the 
words  may  or  may  not  be  ill-chosen  and  too  vague. 
It  would  be  a  very  strong  thing  indeed  to  say 
that  the  bye-law  is  unreasonable  and  void  merely 
because  particular  matters  which  do  not  refer  to 
the  question  under  consideration  might  turn  out 
to  be  unreasonable.  With  regard  to  the  case 
which  has  been  cited  about  the  fowls,  I  should 
decide  in  the  same  words  if  I  had  to  decide  it 
again.  The  point  which  was  there  decided  was, 
not  onlv  that  the  bye-law  wa«  completely  un- 
reasonable, but  that  its  imreasonableness  was 
exhibited  in  the  particular  case  which  then  arose, 
because  its  unreasonableness  was  shown  in  a  man 
being  liable  to  be  fined  30Z.  on  account  of  six 
fowls  which  had  got  through  into  his  park,  and  I 
suggested  that  it  was  quite  as  reasonable  that  a 
little  boy  should  be  kept  to  turn  them  out  of  the 
park,  as  that  people  should  be  called  upon  to 
fence  their  hedges.  Now,  if  we  look  at  this  bye- 
law,  the  part  I  am  now  considering,  and  which  is 
all  we  have  to  deal  with,  is :  "  Every  person  who 
shall  sound  or  play  upon  any  musical  instrument, 
or  sing  or  make  any  noise  whatsoever,  in  any 
street  or  near  any  house  within  the  said  borough, 
after  having  been  required  by  any  householder 
resident  in  such  street  or  house,  or  by  any  police 
constable,  to  desist  from  making  such  sounds  or 
noises,  either  on  account  of  the  illness  of  any 
inmate  of  such  house,  or  for  any  reasonable 
cause."  Now  what  is  there  unreasonable  in  that  P 
I  have  not  the  words  of  the  London  Act  1)efore 
me,  but  it  is  exactly  like  a  well-known  provision 
in  some  of  the  metropolitan  Acts,  which  in 
substance  enables  any  householder,  who  does  not 
like  barrel  organs,  to  order  them  to  go  away  out 
of  his  hearing.  We  have  heard  about  the  common 
law  of  England  and  the  liberty  at  the  subject, 
which  are  always  suspected  words.  It  is  like 
talking  Latin.  When  one  talks  of  the  liberty  of 
the  subject  and  the  common  law  of  England,  one 
always  suspects  it  cannot  be  true.  The  liberty  of 
the  subject  always  consists  in  doing  something  a 
man  is  not  forbidden  to  do,  and  why  it  is  un- 
reasonable and  void  that  he  should  be  forbidden 
to  play  a  musical  instrument  in  the  public  streets 
of  Truro,  I  cannot  see.  It  ia  a  thing  which  nobody 
would  visit  with  severity ;  but  on  the  other  hand 
it  is  an  extreme  anno^^anoe  to  have  a  man  playing 
under  your  window  with  a  concertina  for  a  couple 
of  hours,  and  havinff  a  number  of  people  to  listen 
to  it  and  to  sing.  That  may  be  a  great  nuisance. 
It  is  for  the  magistrates  to  say  whether  it  is  or 
not.  If  I  saw,  or  if  there  was  the  least  reason 
''hink,  that  that  bye-law  was  strained  unjustly, 


and  distorted  from  its  natural  meaning;  if  I 
thought  that,  merely  because  these  people  did  not 
like  the  Salvation  Army  and  their  meetings,  th^ 
tried  to  strain  that  bye-law  to  prevent  their 
doing  what  they  prinid  facie  have  a  right  to 
do,  my  Tfiew  of  the  case  would  be  altogether 
different ;  but,  as  far  as  I  can  judge,  it  appears 
from  the  whole  of  the  proceedings  there 
was  fair  reason  to  think  that  the  playing 
of  this  musical  instrument  in  this  place 
was  an  annoyance  to  some  of  the  persons  who 
heard  them,  and  the  man  who  was  summoned  and 
fined  was  fined  for  that  reason.  On  the  one  hand 
he  has  every  right  to  be  protected  in  conducting 
religious  worship  in  whatever  harmless  way  he 
thinks  fit ;  but,  on  the  other  hand,  he  must  obey 
the  law,  and  if  the  law  of  a  particular  borough  is 
that  he  is  not  to  play  a  musical  instrument  in  the 
streets  if  people  object,  then  he  must  not  play  it 
there,  or  he  must  play  it  where  people  will  not 
object,  and  I  daresay  tnere  are  many  places  where 
he  could  play  it  without  {jetting  into  trouble. 
Therefore  this  rule  will  be  discharged. 

Mathew,  J. — I  am  of  the  same  opinion.  I 
agree  with  my  brother  Stephen.  An  attempt  has 
been  made  to  mduce  us  to  rehear  this  case,  and  we 
have  been  invited  to  differ  from  the  conclusion  to 
wHch  the  magistrates  have  come.  We  have  no 
power  to  rehear  the  case ;  our  functions  are 
extremely  narrow  in  a  case  of  this  sort.  We  have 
to  consider  whether  the  magistrates  had  juris- 
diction to  dispose  of  the  matter.  I  am  cl^ly  of 
opinion  that  they  had  jurisdiction.  It  is  said  they 
had  not,  because  the  bjre-law  was  bad.  Upon 
reading  the  bye-law,  I  think  it  is  most  reasonable, 
and  I  cannot  help  thinking  the  learned  counsel 
who  has  addressed  us  against  it  would  have  some 
difficulty  in  framing  a  bye-law  in  a  better  form, 
such  bye-law  having  the  laudable  meaning  this 
one  has,  to  prevent  people  being  disturbed  by 
disagreeable  noises  from  musical  instruments. 
The  magistrates  here  had  entire  jurisdiction,  and, 
that  being  so,  we  cannot  interfere. 

Rule  discliarged  wUh  costs. 

Solicitors  for  the  prosecutor,  F,  E.  Beniieti,  for 
Greenway,  Truro. 

Solicitors  for  the  defendants.  Street  and 
Poynder,  for  Cock,  Truro. 


Tuesday,  May  27. 1884. 
(Before  Stephen  and  Ma^thew,  J  J.) 
Heawood  (app.)  V.  BoKE  (resp.),  (a) 

Lodger  —  Lodgers*    Goods  Protection   Act    1871 

(34  ^  35  Vict.  c.  79) — Premises  used  for  husiaess 

purposes. 
Li  order  to  constitute  a  persofi  a  **  lodger"  wUhin 

the  meaning  of  the  Lodgers*  Goods  Proteci^oti  Ad 

1871,  it  is  necessanj  tluit  lie  slwuld  live,  i.e., 

hahituaVy  sleep,  on  the  premises. 
The  protection  afforded  hy  ths  Act  does  not  eBBtend  to 

tlie    occupaMoti   of  pretnises  for    business  pW' 

poses  oiily. 

This  was  a  case  stated  by  Sir  R.  Garden,  one  of 
the  justices  for  the  City  of  London,  on  the  appli- 
cation cf  the  appellant,  for  an  order  for  the 
restoration  of  certain  furniture,  goods,  and 
chattels   imder  the  Lodgers'   Goods    Protection 

(tf)  Reported  by  Dumlop  Hill,  £aa.«  H«rriBtar-*i-Lair. 
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Act  1871  (34  &  36  Viot.  c.  79),  s.  2.  The  furniture, 
Ac.,  had  been  seized  by  the  respondents  for  a 
distress  lor  rent  due  and  owins;  by  one  Solomon 
Botibol,  the  immediate  landlord  of  the  appellant. 

Sect.  1  of  the  said  Act  provides : 

1i  any  superior  hmdlozd  shall  levy,  or  authorise  to  be 
levied,  a  distress  on  any  fnmitnre,  goods,  or  chattels  of 
any  loidffer  for  arrears  ot  rent  due  to  snob  superior  land- 
lord by  nis  immediate  tenant,  such  lodger  may  aerre  suoh 
snpenor  landlord,  or  the  bailiff,  or  oth^  person  emplo;^ ed 
by  him  to  lery  suoh  distress,  with  a  deohunation  in  writuig 
Bmde  by  suoh  lodger  setting  forth  that  suoh  immediate 
tenant  has  no  right  of  property  or  benefioial  interest  in  ttie 
fomitare,  goods,  <a  onattels  so  distrained  or  threatened 
to  he  distrained  upon,  and  that  suoh  f  nmitnre,  goods,  or 
chattels  are  Hie  property  or  in  the  lawful  possession  of 
such  lodger,  ana  also  setting  forth  whether  any  and 
what  rent  is  due,  and  for  what  period,  from  suoh  lodger  to 
his  immediate  huidlord,  and  suoh  lodger  may  pay  to  the 
superior  landlord,  or  to  the  bailiff,  or  other  person  em- 
ployed by  him  as  aforesaid,  the  rent,  if  any,  so  due  as  last 
aforesaid,  or  so  muoh  thereof  as  shall  be  suffioient  to  dis- 
charge the  claim  of  suoh  superior  landlord,  and  to  such 
dedaiation  shall  be  auneied  a  oorreot  inyentorr  sub- 
ssribed  by  the  lodger  of  the  furniture,  goods,  and  onattels 
refeirsd  to  in  the  declaration,  and  if  any  lodger  shall 
Dake  or  subaoribe  suoh  declaration  and  inventory  know- 
ing the  same  or  either  of  them  to  be  untrue  in  any 
material  particular,  he  shall  be  deemed  guilty  of  a  mis- 
dsmeanionr. 

Sect.  2  of  the  said  Act  is  as  follows : 

If  any  superior  landlord,  or  any  bailiff,  or  other  person 
employed  by  him,  shall,  after  being  serred  with  the  before- 
mentioned  declaration  and  inventory,  and  after  the 
lodger  shall  have  paid  or  tendered  to  suoh  superior 
landlord,  bailiff,  or  other  person,  the  rent,  if  any,  which 
by  the  Isist  preceding  section  such  lodger  is  authorised  to 
pay,  Shan  MTy  or  proceed  with  a  disvess  on  the  furni- 
ture, goodsj  or  chattels  of  the  lodger,  suoh  superior 
Isodlord,  bailiff,  or  other  person,  shall  be  deemed  guilty 
of  an  illegal  distress,  and  the  lodger  may  appl:^  to  a 
lutioe  of  the  peace  for  an  order  for  the  restoranon  to 
mm  of  suoh  goods,  and  suoh  application  shall  be  heard 
before  a  stipendiary  magistrate,  or  before  two  justioes  in 
places  where  there  is  no  stipendiary  magistrate,  and 
such  magistrate  or  justices  shall  inquire  into  the  truth 
of  such  deolarataon  and  inyentory,  and  shall  make  suoh 
order  for  the  recovery  of  the  goods  or  otherwise  as  to 
Um  or  them  may  seem  just,  and  the  superior  landlord 
shall  also  be  liable  to  any  aotion  at  law  at  the  suit  of 
the  lodger,  in  which  aotion  the  truth  of  the  declaration 
and  inventory  may  likewise  be  inquired  into. 

The  following  facte  were  either  proved  before 
me  or  admitted  by  both  parties : 

(a.)  That  the  said  William  Thomas  Bone  and 
GrCKirge  William  Henry  Bone  were  the  *'  superior 
landlords  *'  of  the  said  premises  at  No.^  77,  Fleet* 
street,  and  that  Solomon  Botibol,  the  ''  immediate 
landlord  "  was  their  tenant. 

(b.)  That  the  said  Thomas  Christian  Heawood 
(the  appellant)  was  in  occunation  of  the  first  floor 
and  buement  of  the  saia  premises  at  a  yearly 
rent  of  751,,  to  be  paid  quarterly  in  advonoe  under 
an  agreement  in  writing  (but  it  was  not  m  evi- 
dence). 

(c.)  That  on  the  26th  March  last  the  said 
Wilham  Thomas  Bone  and  Greorge  William  Henry 
Bone,  the  superior  landlords,  levied  a  distress  on 
the  furniture,  goods,  and  chattels  of  the  said 
Thomas  Christian  Heawood  for  75Z.  rent  due  to 
them  by  the  said  Solomon  Botibolj  the  immediate 
landlord. 

(d.)  That  subsequently  thereto  the  said  Thomas 
Christian  Heawood  tendered  to  the  said  superior 
landlord  the  sum  of  18Z.  15«.,  being  the  amount  of 
a  quarter's  rent  due  from  him  in  advance  to  the 
said  immediate  landlord,  and  also  made  the 
declaration  required  by  sect  1  of  the  said  Act,  and 


annexed  thereto  an  inventory  in  due  form,  as 
required  by  the  said  Act. 

It  was  admitted  that  all  the  formalities  required 
by  the  Act  had  been  complied  with  so  far  as  to 
entitle  the  said  Thomas  Christian  Heawood  to 
make  the  said  application  to  me,  and  that  the  said 
superior  landlords  had  nevertheless  proceeded 
with  the  said  distress. 

(e)  The  appellant  stated  in  evidence  that  he 
lived  at  Feckham,  and  did  not  sleep  at  the  said 
premises.  No.  77,  Fleet-street,  but  carried  on 
business  as  a  publisher  there ;  and  he  also  stated 
in  evidence  that  he  had  no  kev  of  the  outer  door ; 
that  the  said  immediate  landlord  had  the  posses- 
sion and  control  of  that  door  on  the  said  26th 
March,  and  had  always  had  it  before  then ;  and 
that  the  said  immediate  landlord  used  to  wait  for 
him  every  morning  and  open  the  outer  door  for 
him. 

6.  The  said  superior  landlords,  through  their 
counsel,  having  pointed  out  that  there  was  no 
definition  of  the  word  lodger  in  the  said  Act, 
contended  that  as  the  appellant  did  not  reside  or 
sleep  on  the  premises,  and  that  as  he  occupied 
them  for  purposes  of  business,  he  was  not  a  lodger 
within  the  meaning  of  the  said  Act.  The  appel- 
lant's counsel  contended  that  it  was  not  necessary 
for  the  appellant  to  sleep  on  the  premises  in  order 
to  claim  the  nrotection  of  the  said  Act,  as  the 
immediate  landlord  had  control  over  the  outer 
door. 

6.  The  following  oases  were  cited:  Morton  v. 
Palmer  (45  L.  T.  Rep.  N.  8.  427 ;  61  L.  J.  7,  Q.  B.); 
PhiUips  y.  Hmson  (37  L.  T.  Rep.  N.  S.  432 ;  3 
C.  P.  Div.  26;  47  L.  J.  273),  and  Doe  v.  Laming 
(4  Camp.  77) ;  and  reference  was  also  made  to 
the  olause  relating  to  lodgers  in  the  Representa* 
tion  of  the  People  Act  1867  (30  &  31  Viet.  c.  102), 
8.  4. 

7.  After  hearing  the  cose,  and  the  arguments 
of  the  counsel  on  both  sides,  I  held  that  the  said 
Thomas  Christian  Heawood  was  not  a  lodger 
within  the  meaninj^  of  the  said  statute,  and 
thereupon  I  dismissed  the  application,  and 
declined  to  make  the  order  required. 

8.  The  question  for  the  opinion  of  your 
honourable  court  is.  Whether  the  said  Thomas 
Christian  Heawood  (the  appellant)  was  a  "  lodger" 
within  the  meaning  of  tne  Act  34  &  35  Yiot. 
chapter  79  P 

Gnven  under  my  band  this  25th  day  of  April 
1884,  at  the  Mansion  House  Justice-room  afore- 
said. 

(Signed),       Bob.  W.  Cabden, 

Alderman  and  J.  P.^  London. 

Lionel  HaH  for  the  appellant. — ^The  appellant 
is  entitled  to  a  return  of  the  goods.  The  statute 
does  not  give  any  definition  of  the  word  "  lodger." 
The  stan&rd  dictionaries  define  a  lodger  as  one 
who  lives  or  resides  in  the  house  of  another. 
This  is  no  assistance,  as  it  leaves  open  the  meaning 
of  living  or  residing.  The  authorities  do  not  make 
living  or  residing  the  test  of  lodging.  Generally 
speaking,  a  lodger  is  a  person  whose  occupation 
is  of  part  of  a  house,  and  subordinate  to  and  in 
some  degree  under  the  control  of  a  landlord  or 
his  representative,  who  either  resides  in,  or  retains 
possession  of  or  a  dominion  over,  the  house  gene- 
rally, or  over  the  outer  door,  and  under  such 
circumstances  as  that  the  possession  of  any 
particular  part  of  the  house  held  by  the  lodger 
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does  not  prevent  the  house  generally  being  in  the 
possession  of  the  landlord.    Per  Bovill,  C.J. : 

Thomp§on  t.  Ward,  2i  L.  T.  Bep.  K.  8.  679 ;  L. 
Bep.  6  C.  P.  827. 

He  cited 

Bradley  y^  BayUs,  46  L.  T.  Bep.  N.  S.  253;  8  Q.  B. 

DiT.  185 ; 
Wansey  t.  Pwhim,  7  M.  ft  0. 151. 

The  object  of  the  Act  is  to  protect  the  goods  of 
persons  between  whom  and  the  landlord  there  is 
no  direct  privity : 

PhiUiptY.  Hmuon,  37  L.  T.  Bep.  N.  S.  482;  3C.  P. 

DiT.  26; 
Morion  t.  Palmer,  45  L.  T.  Bep.  K.  S.  427 ;  51  L.  J. 

7,Q.B. 

J.V.  Austin  for  the  resnondents. — ^The  appellant 
cannot  be  said  to  be  a  loager.  The  word  "lodger" 
is  to  be  used  in  its  ordinary  sense.  If  [the  Legis* 
lature  had  intended  that  it  should  be  understood 
in  a  special  sense,  a  definition  would  have  been 
inserted  in  the  Act.  The  Act  is  in  derogation  of 
the  common  law  rights  of  a  landlord,  and  should 
be  construed  strictly  as  against  the  appellant. 
Besidence  is  the  essential  element  of  lodging,  and 
by  residence  is  meant  living  and  sleeping  on  the 
premises.  In  the  registration  cases  residence  is 
absolutely  necessary  to  constitute  a  lodger.  He 
cited 

BameB  t.  Palerf ,  L.  Bep.  4  C.  P,  547. 

Stephxk,  J-t"!  am  of  opinion  that  this  appeal 
must  be  dismissed.  The  Question  whether,  upon 
the  facts  stated,  the  appellant  is  a  lodger  is  no 
doubt  a  fickle  one  to  determine.  I  do  not  think 
that  the  registration  cases  bear  on  the  matter  at 
all.  It  seems  to  me  that  by  the  word  *'  lodger  '* 
the  Legislature  meant  a  person  who  lives  on  the 

g remises.  Now,  living  at  a  place  ^nerally  implies 
abitually  sleeping  there— that  is,  going  to  bed 
at  night  there.  It  is  to  be  observed  that  the 
object  of  the  statute  was  to  protect  poor  people 
from  having  their  homes  broken  up  by  a  distress 
of  the  superior  landlord.  I  am  clearly  of  opinion 
that  the  Le^slature  never  intended  that  a  person 
in  the  position  of  the  appellant  should  be  included 
in  the  description  of  lodger  so  as  to  be  entitled 
to  the  protection  of  the  Act.  The  appeal  must 
be  dismissed. 

Mathzw,  J.— I  am  of  the  same  opinion.  It 
seems  to  me  that  the  essential  element  of  lodging 
is  living  or  residence,  and  that,  to  constitute  a 
person  a  lodger  of  any  premises,  it  must  be  shown 
that  he  resides—that  is,  sleeps  Uiere.  The 
appellant  does  not  come  within  that  definition, 
and  this  appeal  must  therefore  faoL 

Appeal  dismissed. 

Solicitor  for  the  appellant,  H.  J.  V.  Phtlpots. 
Solicitors  for  the  respondents,  A.  8.  Edm/wnds 
KadSon. 


Friday,  May  31, 1884. 

(Before  Hawkins  and  Smith,  J  J.) 

Beg.  v.  Cooks,  (a) 

CkmUna^Betting  Houses  Act  1853  (16  ^  17  Vict, 
c  119),  s.  3.— *'  Person  having  the  care  or  manage* 
menit  of"*^Bicycle  match. 

The  appellant,  teho  was  the  ma/nager  of  certain 

grownds  belonging  to  a  company,  and  which  were 

■  ■        -  ■  ■ 

(a)  BeporladlvB.  D.  BOMnT,  Iiq.,  BMTlatflMt44iw. 


used  for  trotting  maiehes,  bieyde  races,  and  oUier 
sports,  wa^  convicted  under  sect.  3  (a)  of  16  j- 17 
Vict.  c.  119,  for  untawfuUg  having  the  care  and 
m^oMotgement  of  a  certain  pUice  opened  and  luft 
for  the  purpose  of  persons  betting  upon  eerla*» 
events. 

On  the  day  named  in  the  conviction  a  champiM' 
ship  bieucle  match  took  place  at  which  there  toer^ 
twenty  thousand  perpons  present  more  than  on  any 
previous  occasion,  a/nd  a  fwmber  of  persons  knomi 
to  the  police  as  betting  men  were  in  one  part  of  the 
groumts  oWering  to  make  bets  upon  the  races. 

Held,  that  tne  conviction  was  wrong. 

Casx  stated  by  the  Becorder  of  Leicester  an  an 
appeal  of  John  Seymour  Cooke  against  a  conviction 
by  the  justices  for  the  borough  of  Leicester,  "for 
tnat  he  unlawfully  had  the  care  and  management 
of  a  certain  place,  to  wit,  the  Belgrave*road  orioket 
and  bicycle  grounds,  situate,  Ac.,  thai  and  there 
opened,  kept,  and  used  for  the  purpose  of  other 
persons  betting  therein  upon  certain  events  and 
contingencies  of  and  relating  to  a  certain  bioyde 
race." 

1.  The  appellant  was  the  mana^  employed  by 
the  directors  of  a  company  to  wmch  the  grounds 
belon^d.  Their  extent  is  about  ten  acres ;  th^ 
contam  a  fenced  oval  track  for  trotting  matehes, 
inclosing  a  circular  bicycle  track  (also  fenced) 
within  which  is  the  cricket  ground,  thus  leav- 
ing  two  crescent-shaped  plote  from  which  the 
speotetors  witness  the  sports.  A  charge  is  made 
for  admission.  On  the  day  named  in  the  convic- 
tion a  championship  bicycle  race  took  place,  at 
which  there  were  twenty  thousand  persons  present 
more  than  on  any  previous  occasion. 

2.  The  winning  post  was  at  the  junction  of  the 
two  tracks,  on  the  left-hand  side  from  the  entrance, 
and  in  the  acute  angle  nearest  to  it  there  was  a 
great  crowd  collected. 

3.  At  this  spot  stood  also  a  number  of  persons 
known  to  the  police  as  betting  men.  Some  were 
accompanied  by  dorks,  who  took  down  bets  as 
made,  and  the  odds  were  called  out  in  a  loud  voio& 
The  appellant  was  acting  as  judge  or  umpire  at  the 
winning  post,  counting  the  times  each  bicjohst 
passed,  aiul  scoring  them  upon  a  board.  This  was 
about  twenty  yaras  from  the  spot  where  the  bets 
were  called  out.  A  witness  who  assisted  him  was 
called  to  prove  that  no  betting  was  heard,  but  he 
admitted  that  he  had  remarked  to  the  appdlant 
upon  its  being  a  tame  affair,  as  he  had  expected  to 

(•}  16417yiot.o.X19.  S.8:  Any  person  who  beour^ 
owner  or  ooonpier  of  any  noose,  offioe,  room,  or  other  pueeb 
or  a  person  using  tiie  same,  diaU  open,  keep,  or  nee  ike 
■ame  for  the  purposes  heveinbsf ore  mentiaied  or  ellhir 
oftliem;  and  any  person  who  being  the  owner  or  oooapiflr 
of  any  house,  room,  offioe,  or  other  plaoe,  shall  knowinglj 


and  wilfoUy  permit  the  same  to  be  opened,  kept,  or  nsea 
by  any  other  person  for  the  pnrpoees  aforeeaid,  ^*~^ 
of  them ;  and  any  person  having  tiie  enre  or 


or  either 


1 


of  ,  or  in  any  manner  assisting  in  oondaotiBg  tiie 
of,  any  boose,  olBee.  room,  ot  place  opened,  kept,  or  oaed 
for  the  pnrpoees  aforesaid,  or  either  of  them,  shall  on 
sommary  oonviotion  thereof  before  any  two  joalioes  d 
the  peace,  be  liable  to  forfeit  and  pay  each  penalty,  not 
ezoeeding  one  hondred  poonda,  as  ahall  be  adipdged  If 
sooh  jostiees,  and  may  be  farther  adjodgea  by  soon 
jostiees  to  pa:f  sooh  oosts  attending  eodi  eonHotioa  ai 
to  tiie  aaid  jnstioes  shall  seem  reasonable,  and  on  the  noa- 
pavment  of  sooh  penalty  and  oosts,  or  in  the  first  instanet 
tf  to  ^e  eaid  josttoes  it  shall  seem  fit,  may  be  oommstted 
to  the  oommon  gaol  or  hoose  of  eorreetkm,  witli  or  witt- 
ont  hard  labour,  for  any  time  not  eioeeding  six  oalendv 
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hear  betting  as  on  previous  occasions ;  but  it  ap- 
peaared  that  the  result  of  this  race  was  supposed 
to  be  a  foregone  conclusion  for  one  of  the  com- 
petitors. Other  witnesses  were  called  to  prove 
that  no  bettinff  took  place.  I  was,  however, 
satisfied  that  tnere  was  betting,  and  that  the  ap- 
pellant was  aware  that  it  would,  and  did,  take 
places  although  he  may  not  have  heard  any  parti- 
oolar  wager  made. 

4*  Upon  this  day  he  had  asked  for  and  obtained 
the  services  of  twelve  police  constables,  who  were 
paid  by  the  oompany.  These  men  received  no 
matracticms  to  int^rore  with  betting  either  from 
him  or  from  the  police  authorities.  But  six  other 
oooatables  in  plain  clothes  were  sent  from  the 
station  to  report  upon  what  took  place,  and  were 
called  as  witnesses  lor  the  prosecution.  They  did 
not,  however,  complain  to  tne  appellant  nor  to  the 
directors,  with  some  of  whom  one  or  two  of  them 
conversed,  nor  did  they  make  any  attempt  to  stop 
what  was  going  on,  except  that  the  inspector  spoke 
to  one  man,  who  thereupon  desisted. 

5.  Placards,  with  the  words  "  no  betting  allowed" 
were  posted  in  the  grounds  by  the  appellant,  but 
beyond  this  he  did  not  interfere.  After^  the  race 
was  over  a  large  number  of  printed  betting  cards, 
beiu-ing  the  names  of  men  engaged  in  betting,  were 
picked  up  by  the  police.  These  had  been  torn  up 
and  thrown  on  the  turf.  It  was  proved  that  money 
was  received  as  deposit  for  the  bets  made,  in  re- 
turn for  which  these  tickets  were  ffiven. 

6.  There  were  no  chairs  or  stools  used,  and  the 
persons  making  the  bets  had  been  admitted  like 
others  at  the  ordinary  entrance. 

7.  An  inspector  of  police  proved  that,  some  three 
or  four  years  before,  he  had  called  the  attention 
of  the  appellant  to  betting  upon  a  trotting  match, 
and  that  they  went  together  to  the  offenders  de- 
siring them  to  desist,  yniich.  they  accordingly  did. 
The  crowd,  however,  on  the  day  of  the  offence 
charged  in  the  conviction,  was,  as  above  stated* 
very  large,  and  particularly  at  the  part  of  the 
ground  where  this  betting  took  place,  and  I  was 
satisfied  that  the  appellant  could  not  have  wholly 
preTented  betting,  under  the  circumstances, 
although  he  might  have  repressed  it  to  a  certain 
extent,  with  the  aid  of  the  constables. 

8.  The  counsel  for  the  appellant  submitted  that 
there  was  no  case  upon  tnese  facts,  and  that  the 
appelliuit  had  not  knowingly  and  wilfully  "  per- 
nutted"  the  grounds  to  be  opened,  kept,  or  used 
for  the  purpose  of  betting. 

9.  The  counsel  for  the  respondents  contended, 
that  those  words  in  the  3rd  section  did  not  ap- 
ply to  the  person  "  having  the  care  or  management" 
Dot  onhr  to  the  case  of  an  owner  or  occupier,  and 
I  was  of  that  opinion.  The  cases  relied  upon  were 
Haigh  V.  The  Town  Council  of  Sheffield  (31 L.  T.  Bep. 
N.  8.  586;  L.  Bep.  10  Q.  B.  102;  U  L.  J.  17,  M.C.) ; 
and  Eastwood  v.  MiU&r  (30  L.  T.  Bep.  N.  S.  716 ; 
L.  Bep.  9  Q.  B.  440 ;  43L.  J.  149,  M.  C),  within  which 
I  thought  the  present  conviction  came.  But  for  the 
judgments  in  those  cases,  I  should  have  doubted 
whether,  under  the  circumstances,  the  appellant 
could  be  held  to  have  opened,  kept,  or  used  a  house, 
office^  or  other  place,  for  the  purpose  of  persons 
using  the  same  for  betting  with  persons  resorting 
thereto,  having  regard  to  the  purpose  of  the  Act, 
and  the  language  of  sect.  1 ;  ana  I  should  have  also 
doubted  whether  he  could  be  said  to  so  keep  it,  on 
the  facts  here,  for  a  purpose  not  primarily  contem- 
plated, and  which  it  was  not  practicable,  in  such  a 

1£a0.  Oas.— You  Xm. 


concourse  of  persons,  effectually  to  suppress.  But 
as  both  these  points  had  been  fully  considered 
and  dealt  with  in  the  decided  cases,  and  the  second 
especially  by  Lush,  L.  J.  and  Archibald,  J.,  in  EclsU 
wood  V.  Miller,  and  also  by  Lord  Blackburn  in 
Haigh  Y.  The  Town  Council  of  Sheffield  (L.  Bep.  10 
Q.  B.  107),  I  affirmed  the  conviction.  On  the  appli- 
cation of  Mr.  Lawrence,  counsel  for  the  appellant, 
I  granted  a  case  to  this  honourable  court. 

10.  The  question  for  the  opinion  of  the  court  is, 
whether  upon  the  above  facts  the  appellant  was 
properly  convicted  of  opening  and  Keeping  the 
grounds  for  the  purpose  of  betting. 

SiUs  for  the  appellant. — ^The  conviction  was 
wrouff.  There  is  nothing  illegal  in  the  business, 
and  tne  mere  b^t  that  persons  who  went  to  the 
ground  made  betP  is  not  sufficient  to  make  the 
manager  liable  under  the  Act.  The  Act  was  passed 
for  the  prevention  of  bettinjo^-houses  and  places 
where  the  business  of  betting  was  carried  on. 
This  place  was  not  kept  for  the  purpose  of  betting. 
The  cases  of  Eatiwood  v.  MiUer  and  Haiah  v.  Ttie 
Town  Council  of  Sheffield,  by  which  the  Kecorder 
thought  himself  bound  to  uphold  the  conviction, 
do  not  support  the  contention  that  a  person  in  the 
position  of  the  appellant  in  this  case  is  a  person 
"having  the  care  or  management  of,  or  m  anv 
manner  assisting  in  conducting  the  business 
within  the  meanmg  of  the  3rd  section  of  the  Act. 
The  conviction  is  bad  on  the  face  of  it,  because  it 
does  not  state  that  the  appellant  was  assisting  in 
conducting  the  business. 

A,  K.  Loyd  for  the  respondents. — It  is  not  ne- 
cessary that  the  place  should  be  kept  primarily  for 
the  purpose  of  betting,  and  it  is  sufficient  if  it  is 
kept  under  such  circumstances  that  betting  actu- 
ally does  take  place  as  incident  to  the  sport.  The 
offence  is  completely  made  out  on  showing  that  the 
appellant  had  the  care  or  management  of  a  place 
idiere  betting  took  place.  The  3rd  section  ap- 
plies to  three  classes  of  persons :  (1)  The  owner 
or  occupier,  or  persons  using  the  premises  for  the 
purposes  stated  in  the  Act ;  (2)  the  owner  or  occu- 
pier who  knowingly  permits  the  premises  to  be 
used ;  and  (3)  the  manager.  It  is  not  neeeseary 
to  show  that  the  manager  knowinglv  permitted 
the  betting,  but,  if  it  is,  the  facts  snow  that  he 
did  know  it.  If  he  connived  at  it  there  is  suffi- 
cient evidence  to  support  the  conviction : 

JBfld^oitf T. HoyfiM, 88 L. T. 779 ;  lQ.B.Div.89. 

Hawkiits,  J. — ^The  appellant  was  convicted  under 
the  statute  16  &  17  Vict.  c.  119,  "for  that  he  un- 
lawfully had  the  care  and  management  of  a  certain 
place,  to  wit,  the  Belgrave-road  cricket  and  bicycle 
g^unds,  situate,  Ac.,  then  and  there  opened,  kept, 
and  used  for  the  purpose  of  other  persons  betting 
therein  upon  certain  events  and  contingencies  ot 
and  relatmg  to  a  certain  bicycle  race."  The  ques- 
tion for  our  opinion,  as  stated  in  the  case,  is  whe- 
ther, upon  the  facts,  the  appellant  was  properly 
convicted  of  opening  and  keeping  the  grounds  for 
the  purpose  oi  bettmg.  In  my  opinion  the  con- 
viction ought  to  be  quashed,  and  1  will  now  pro- 
ceed to  state  my  reasons.  In  the  first  place,  the 
conviction,  on  the  face  of  it,  discloses  no  such 
offence  as  is  contemplated  by  the  statute.  It 
simply  alleges  that  the  place  was  used  for  the 
purpose  of  other  persons  betting  therein  upon  cer- 
tain events  and  contingencies  of  and  relating  to 
a  certain  bicycle  race,  and  it  would  imply  that  it 
was  used  in  a  way  that  is  not  interfered  with  by 
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the  Legislatnre.  I  suppose  it  is  common  know- 
ledge that,  before  the  passing  of  this  Act,  there  ex- 
isted in  London,  and  other  populous  places,  houses 
and  offices  where  the  regular  business  of  betting 
was  carried  on ;  sometimes  carried  on  by  the  owners 
themselves,  and  sometimes  by  persons  who  were 
placed  there  to  manage  the  business.  The  sort  of 
business  that  was  carried  on  in  such  places  was 
this  :  a  long  list  of  the  races  about  to  take  place, 
and  the  current  odds  for  or  against  any  horse,  were 
placarded,  and  the  oersons  who  conducted  the 
business  were  in  the  habit  of  receiving  ready 
money,  and  in  return  for  the  deposit  they  gave  a 
ticket,  which  entitled  the  holder  to  the  amount  of 
the  bet  if  he  won,  and  if  he  lost  the  deposit  was 
gone.  That  was  the  state  of  things  in  the  year 
1858,  and  it  was  confined  chiefly  to  houses  and 
offices.  It  was  found  that  such  places  brought 
many  people  to  nun,  especially  denes  and  appren- 
tices, and  this  Act  which  we  have  now  to  consider 
was  passed  to  prevent  people  from  keeping  houses 
of  ttds  descnption.  The  preamble  states  that, 
"  Whereas  a  kind  of  gaming  has  of  late  sprung  up, 
tending  to  the  injury  ana  demoralisation  of  im- 
provident persons,  by  the  opening  of  places  called 
betting  houses  or  offices,  and  the  receiving  of 
money  in  advance  by  the  owners  or  occupiers  of 
such  houses  or  offices,  or  by  other  persons  acting 
on  their  behalf,  on  their  promises  to  pay  money 
on  events  of  horse  races  and  the  like  contingencies ; 
for  the  suppression  thereof,  be  it  enacted  as 
follows."  Then  sect.  1  enacts  that,  *'no  house, 
office,  room,  or  other  place  shall  be  opened,  kept, 
or  used  for  the  purpose  of  the  owner,  occupier,  or 
keeper  thereof,  or  any  person  using  the  same,  or 
any  person  procured  or  employed  by  or  acting  for 
or  on  behali  of  such  owner,  occupier,  or  keeper,  or 
person  using  the  same,  or  of  any  person  having 
the  care  or  management,  or  in  any  manner  con- 
ductizig  the  business  thereof,  betting  with  persons 
resorting  thereto;  or  for  the  purpose  of  any 
money  or  valuable  thing  being  received  by  or  on 
behalf  of  such  owner,  occupier,  keeper,  or  person 
as  aforesaid,  as  or  for  the  consideration  for  any 
assurance,  imdertaking,  promise,  or  agreement, 
expressed  or  implied,  to  -pAj  or  give  thereafter 
any  money  or  valuable  thmg,  on  any  event  or 
contingency  of  or  relating  to  any  horse  race,  or 
other  race,  fi^ht,  game,  sport,  or  exercise,  or  as  or 
for  the  consideration  for  securing  the  paying,  or 
giving,  by  some  other  person  of  any  money  or 
valuable  thing,  on  any  such  event  or  contingency 
as  aforesaid;  and  every  house,  office,  room,  or 
other  place  opened,  kept,  or  used  for  the  purposes 
aforesaid,  or  any  of  them,  is  hereby  declared  to  be 
a  common  nuisance  and  contrary  to  law."  Then  by 
sect.  2,  "  every  house,  room,  office,  or  place  opened, 
kept,  or  used  for  the  purposes  aforesaid,  or  any  of 
them,  shall  be  token  ana  deemed  to  be  a  common 
^iming-house,  within  the  meaning  of  an  Act  of 
the  session  holden  in  the  eighth  and  ninth  years 
of  Her  Majesty,  chapter  one  hundred  and  nine,  to 
amend  the  law  concerning  games  and  wagers." 
But  this  section  did  not  iimict  any  penalty  on  the 
owners  who  kept  houses  for  those  purposes.  The 
Srd  section,  which  is  the  section  under  which  this 
conviction  was  made,  does  impose  a  penalty,  and 
the  meaning  of  the  section  seems  to  me  to  be  very 
clear  when  1  come  to  read  it :  "  Any  person  who 
being  the  owner  or  occupier  of  any  house,  office, 
room,  or  other  place,  or  a  person  using  the  same, 
shall  open,  keep,  or  use  the  same  for  the  purposes 


hereinbefore  mentioned,  or  either  of  them;  and 
any  person  who  being  the  owner  or  occupier  of 
any  house,  room,  office,  or  other  place,  shall  know- 
ingly and  wilfully  permit  the  same  to  be  opened, 
kept,  or  used  by  any  other  person  for  the  purposes 
aforesaid,  or  either  of  them ;  and  any  person  having 
the  care  or  management  of,  or  in  any  manner  as- 
sisting in  conducting  the  business  of,  any  bouse, 
office,  room,  or  place  opened,  kept,  or  used  for  the 
purposes  aforesaid,  or  either  of  them  shall,  on 
summar  conviction  hereof  before  anv  two  jus- 
tices of  the  peace,  be  liable  to  forfeit  and  pay  such 
penalty,  not  exceeding  one  hundred  pounds,  as 
shall  be  adjudged  by  such  justices,  and  may  be 
further  adiudged  by  such  justices  to  pay  such 
costs  attending  such  conviction  as  to  the  said  jus- 
tices shaJl  seem  reasonable."  Now,  in  the  first 
place,  the  section  provides  against,  and  imposes 
pensdties  on  all  persons  who,  being  owners  or 
occupiers,  keep  houses  for  the  purposes  mentioned 
in  the  1st  section  of  the  Act,  and  persons  who  use 
the  houses  for  such  purposes.  It  next  imposes 
penalties  on  all  persons  who  permit  their  houses 
to  be  used  for  unlawful  betting,  and  then  goes  on 
to  say  that  any  person  having  "  the  care  or  man- 
agement of,  or  m  any  manner  assisting  in  conduct- 
ing the  business  of  any  house"  kept  for  any  of  the 
purposes  mentioned  in  the  1st  section  shall  be 
liable  to  certain  penalties,  and  the  question  is, 
whether  the  present  defendant  is  within  this  latter 
part  of  the  section.  What  is  there  to  fix  liability 
or  guilt  upon  himP  No  doubt  he  had  the  care 
and  management  of  the  business,  and  was  assist- 
ing in  conducting  it,  but  the  business  was  a  per- 
fectly lawful  one,  and  the  directors,  who  were 
the  defendant's  employers,  did  not  contemplate  an 
unlawful  user  of  the  ground.  I  confess  I  cannot 
imagine  how  it  can  be  said,  as  stated  in  the  con- 
viction, that  he  ''unlawfully  had  the  care  and 
management"  of  the  place,  ft  would  be  idle  affec- 
tation to  suggest  that  the  directors  did  not  suppose 
that  betting  would  go  on  there,  that  is  to  say,  or- 
dinary bettmg ;  it  is  almost  a  matter  of  course  in 
such  places,  and  the  law  does  not  prohibit  it.  The 
« law  will  not  assist  the  winner  oi  a  bet  to  recover 
the  money  that  he  has  won,  and  in  such  a  case 
leaves  each  man  to  rely  on  the  honour  of  the  other, 
but  there  is  nothing  to  prevent  two  persons  making 
a  bet.  What  is  prohibited  is,  keeping  houses  or 
offices  or  other  places  as  betting-houses.  It  has 
been  argued  that  the  proper  meaning  of  the  section 
is,  that  any  person  having  the  care  or  management 
of,  or  in  any  manner  assisting  in  conducting  a 
business  which  in  itself  is  peifectly  lawful,  may 
be  liable  to  a  penalty  imposed  by  the  statute,  if 
some  portion  of  the  place  is  used  for  betting.  I 
do  not  think  so,  and  I  am  fortified  in  my  opinion 
by  the  language  of  the  1st  section.  I  think  it 
was  intended  to  make  the  owner  or  occupier  re- 
sponsible, and  even  his  servants,  if  they  took  any 
part  in  the  management  of  such  a  business  as  is 
prohibited  by  the  statute,  but  it  was  not  intended 
to  impose  a  penalty  on  a  person  who  hod  the  care 
and  management  of  a  perfectly  lawful  business, 
simply  because  betting  nappened  to  be  carried  on 
in  some  part  of  the  house  or  place  where  the  busi- 
ness was  carried  on.  Although  the  manager, 
under  the  circumstances  set  forth  in  the  case,  is 
not  responsible,  and  is  not  within  the  meaning  of 
the  statute,  I  think  there  is  ample  evidence  tnat 
there  were  betting  men  there,  using  the  ground 
lor  an  unlawful  purpose,  and  for  the  purpose  of 
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betting  with  all  persons  resorting  thereto,  and  I 
these  men  would  be  liable  and  within  the  operation 
of  the  statute,  but  the  attention  oi  the  magistrates 
does  not  appear  to  have  been  c!alled  to  that.  1 
think  the  defendant  is  not  liable,  and  that  this 
conviction  ought  to  be  quashed. 

Smith,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that,  when  you  look  at  the  sections  of  this 
statute  and  read  them  carefully,  this  conviction  is 
manifestly  wrong.  The  defendant  was  the  man- 
ager of  a  perfectly  lawful  business,  and  on  the  day 
in  question  when  there  was  a  bicycle  match,  and 
when  there  were  about  twenty  thousand  persons 
present,  some  betting  men  were  there  also,  offer- 
mg  to  bet  with  all  persons,  and  it  is  said  therefore 
the  manager  of  the  ground  is  liable  to  be  convicted 
under  this  statute.  It  is  important  to  look  at 
the  Ist  section,  which  provides  that  no  place 
shall  be  kept  or  used  for  tne  purpose  of  the  owner 
or  occupier,  or  any  person  using  the  same,  or  of 
any  person  having  the  care  or  management,  or  in 
any  manner  conducting  the  business,  betting  with 
persons  resorting  thereto,  and  for  other  purposes 
mentioned  in  the  section.  If  the  place  is  kept  open 
for  any  of  those  purposes,  it  would  undoubtedly  be  • 
a  common  gaming-house.  Then  the  3rd  section 
provides  that,  any  person  being  the  owner  or  occu- 
pier, who  opens,  keeps,  or  uses  a  house  for  certain 
purposes,  snail  be  liable  to  a  penalty ;  secondly, 
any  person  who  knowingly  permits  a  house  to  oe 
opened,  kept,  or  used  for  such  purposes  shall  be 
hable  to  a  penalty;  and  thirdly,  any  person  having 
the  care  or  management  of,  or  in  any  manner 
assisting  in  conducting  the  business  of,  any  house 
kept  for  snch  purposes,  shall  also  be  liable  to  a 
penalty.  Therefore  the  3rd  section  is  really 
identical  with  the  first.  Mr.  Loyd  argued  that 
any  person  having  the  care  or  management  of  the 
business,  althougn  a  lawful  one,  might  be  made 
liable  if  it  was  used  for  any  purpose  prohibited  by 
the  statute,  by  persons  who  nappened  to  go  there, 
but  I  do  not  think  this  is  the  true  constiniction  of 
the  section.  In  order  to  fix  the  manager  or  ser- 
vant of  the  owner  with  liability  it  must  be  an  un- 
lawful business,  but  in  this  case  the  business  was 
perfectly  lawful.  I  think,  therefore,  that  this 
conviction  should  be  quashed. 

Conviction  quashed. 

Solicitors  for  the  appellant,  Longcrofi  and  Myers, 
agents  for  Fowler,  Smith,  and  Warwick,  Leicester. 

Solicitors  for  the  respondent.  Field,  Roacoe,  and 
Co,,  agents  for  B,  JR.  Biachwell,  Leicester. 


Tuesday,  June  10,  1884. 

(Before  Stephen  and  Watrin  Williams,  JJ.) 

Beg.  v.  Haslehu&st.  (a) 

Poor  law — 8eled  vestry — Workhouse  and  Indus- 
inal  schools — Power  to  pay  Roman  Catholic 
clergymen  for  religious  ministrations — Poor  Law 
AmsndmmU  Act  1834  (4^5  WiU,  4^  c.  76),  s.  46 ; 
Poor  Law  Order  1867. 

Sect,  46  of  the  Poor  Law  Amendment  Act  1834 
gave  the  Poor  Law  Oonvmdssioners  pouoer  to  direct 
the  overseers  or  guardians  of  any  parish  or 
union  to  appoint  *'padd  oMcers,**  which  term,  hy 
sect.  109,  was  to  include  Uergymen, 

By  a  Poor  Law  Order  of  1867  "  the  auardians " 
{which  included  the  select  vestry  of  a  parish) 

(0)  Seported  by  W.  P.  Evbbslbt,  Esq.,  Barrlfiter-atXaw. 


*'  might  employ  such  persons  as  they  shorM  deem 
requisite  in  or  ahoui  the  workhouse  premises,  or 
on  tlie  land  occupied  for  the  employment  of  the 
pauper  imnates,  or  otherwise  tn  or  about  the 
relief  of  the  indoor  poor,  upon  such  tefms  and 
coyiaitions  as  should  appear  to  them  to  he  suit' 
able:' 
Held,  tliat  the  select  vestry  of  L,  lutd  power,  wndei' 
the  above  staJtute  and  order,  to  appoint  and  pay 
Bomaii  Caiholic  clergymeih  to  minister  to  the 
Bomxin  Catholic  inmates  of  tlie  worklwuse,  and 
the  industrial  schools  connected  tlierewith. 

This  was  an  application  on  behalf  of  William 
Jones,  a  member  of  the  select  vestrjr  of  the 
parish  of  Liverpool,  for  a  writ  of  certiorari  to 
remove  into  this  court  the  certificate  of  dis- 
allowance made  on  the  1st  Aug.  1883  by  Greorge 
Haslehurst,  the  district  auditor,  where  he  dis- 
allowed the  several  sums  of  371.  10«.,  37i.  10s., 
181. 16«.,  and  18L  lbs,,  being  payments  made  by 
the  select  vestry  to  the  Eev.  Thomas  0*Donnell 
and  the  Bey.  Frederick  Bonte,  Boman  Catholic 
priests,  for  performing  religious  services  at  the 
workhouse  and  the  industrial  schools  respectiyely 
belonging  to  the  vestry,  and  surcharged  William 
Jones  with  those  sums. 

The  material  facts  were  as  follows : — 

The  administration  of  the  poor  laws  in  the 
parish  of  Liverpool  was  by  a  local  Act  of  1842, 
placed  in  the  hands  of  a  select  yestry. 

On  the  16th  Nov.  1880  the  select  vestry  passed 
the  following  resolution:  "That  this  board  is 
prepared  to  receive  and  to  consider  favourably 
applications  for  payment  made  by  persons  render- 
ing religious  services  to  the  inmates  of  the  work- 
house where,  in  the  judgment  of  the  board,  the 
nature  and  extent  of  the  services  rendered  are 
such  as  reasonably  call  for  remuneration." 

Consequent  upon  this  resolution  applications 
were  noiade  to  the  select  vestry  by  the  Rev. 
Thomas  O'Donnell  and  the  Rev.  Frederick  Bonte, 
the  Boman  Catholic  priests  in  attendance  res- 
pectively at  the  wonchouse  and  the  industrial 
schools,  for  payment  in  respect  of  their  services, 
and  on  the  30th  Nov.  1880  the  select  vestry 
resolved  to  grant  to  the  Rev.  Thomas  O'Donnell 
a  salary  at  the  rate  of  150i.  per  annum  during 
the  pleasure  of  the  vestry  for  his  services  to  the 
Roman  Catholic  inmates  of  the  workhouse ;  and 
to  grant  to  the  Rev.  Frederick  Bonte  similarly  a 
salary  of  75Z.  per  annum  for  his  services  to  the 
Roman  Cathouc  inmates  of  the  industrial 
schools. 

The  Local  Government  Board,  on  being  asked 
for  their  approval  of  these  arrangements,  replied 
that  with  regard  to  the  inmates  of  the  workhouse 
the  select  vestry  had  power  under  the  General 
Order  of  1867,  without  the  assent  of  the  board, 
to  employ  such  persons  in  the  workhouse  as  they 
shoula  deem  requisite  upon  such  terms  and  con- 
ditions as  appeared  suitable  ;  and  with  regard  to 
the  schools,  tne  board  gave  their  assent. 

Payments  were  accordingly  made  to  the  two 
Roman  Catholic  priests  from  the  30th  Nov.  1880, 
for  the  religious  services  rendered  by  them  at  the 
workhouse  and  industrial  schools. 

At  the  audit  of  accounts  on  the  Ist  Aug.  1883, 
for  the  half-year  ending  at  Lady-day  1883,  the 
district  auditor  diaallowed  the  payments  made  on 
account  of  the  half-year's  salary  of  the  two 
Roman  Catholic  priests,  and  suronarge  J  William 
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Jones  (who  signed  the  cheques  for  these  payments) 
with  these  sums. 

The  reasons  given  by  the  auditor  for  tie 
disallowance,  so  far  as  material,  were  as  follows : 

1.  Because  the  offices  to  which  the  said  Bey. 
Thomas  O'Dunnell  and  Bcv.  Frederick  Bonte  were 
appointed  were  not  offices  contemplated  or  autho- 
rised to  1x5  credited  at  the  charge  of  the  poor  rate 
by  4  &  5  Will.  4,  c.  76,  or  by  any  other  statute. 

2.  Because  the'  proviso  to  sect.  19  of  4  &  5 
Will.  4,  c.  76,  only  authorises  licensed  ministers 
to  attend  at  the  workhouse  for  the  purpose  of 
affording  religious  assistance  in  the  case  therein 
specified,  and  the  statutes  have  not  authorised  the 
payment  of  any  salary  or  remuneration  in  respect 
thereto,  and  further  because  sect.  21  of  31  a  32 
Vict.  c.  122  permits  an  inmate  to  attend  some 
place  of  worship  of  his  or  her  own  denomina- 
tion. 

3.  Because  the  Poor  Law  Order  of  the  9th  Aug. 
1867  did  not  authorise  the  select  Testrr  to  make 
sach  an  appointment  or  pay  such  salary  or  re- 
muneration; and  because  the  select  vestry  had 
not  any  statutory  or  other  lawful  authority  to 
make  such  appointments  nor  to  make  such  pay- 
ments ont  of  the  funds  of  the  parish. 

4  A  5  Will.  4,  c.  76,  s.  19 : 

^  No  rules,  orders,  or  regnlatioiis  of  the  said  commis- 
eionerff,  nor  any  bye-laws  at  present  in  force  or  to  be 
hereaHer  madp,  shall  obli^  any  inmate  of  any  work- 
house to  attend  any  reUjpoos  senrioe  wMoh  ttaj  b^ 
c(>lubrated  in  a  mode  oontrary  to  the  reliffious  joinoiples 
of  i^nch  inmate  ....  provided  also  wa^- it  shall  and 
may  be  lawfnl  for  any  licensed  minister  of  the  religions 
persnasion  of  any  inmate  of  such  workhonse,  at  all 
timea  of  the  day  on  the  leqneat  of  eooh  inmate,  to  vipit 
snoh  workhouse  for  the  purpose  of  affocdi^f  Mligloiis 
assLBtanoe  to  each  inmate,  and  also  for  the  purpose  ol 
InstrtiotiDg  his  chid  or  children  in  the  pzinoipfes  of  their 
religion. 

Sect.  46 : 

It  shall  be  lawfnl  for  the  said  commissioners,  as  and 
when  they  shall  see  fit,  by  order  under  their  hands  and 
seal,  to  direot  the  overseers  or  guardians  of  any  parish 
or  union  ....  to  i^moint  such  paid  offioen,  with 
Buoh  qualifications  as  the  said  commissionecs  shall 
think  necessary,  for  superintending  and  assisting  in  the 
administration  of  the  relief  and  employment  of  the 
poor,  Ac. 

Sect.  109 : 

The  word  "officer"  shall  be  oonstmed  to  extend  to 
any  clergyman,  Ac. 

Poor  Law  Order  of  1843  (to  the  select  vestry 
of  Liverpool) :  (a) 

Art.  W:  For  the  petforaianoe  of  the  duties  and 
ensuring  the  observance  of  the  regulations  herein  set 
forth*  %k»  seleqt  vestry  shall,  as  soon  as  may  be  requi- 
site, and  from  time  to  time  hereafter  upon  the  oocnrrenoe 
of  any  vaeanoy,  appoint  all  or  any  of  the  fbUowbg 
oflicerB,  that  is  to  say  ....  a  ehaplain  .  .  .  . 
and  also  soon  assistants  and  servants  as  shall  be  neoea- 
sanr  for  the  eflloient  pezformanoe  of  the  duties  d  the 
said  several  oiBioers. 

Art  76 :  ^e  duties  of  the  chaplain  are  to  read  prayera 
and  preach  a  sermon  on  every  Sunday,  and  to  zead 
pray  its  on  every  Qood  Friday  and  Christmassy,  and  t» 
examine  the  ehadren.  and  to  catechise  snoh  as  belooff 
to  the  CSiuroh  of  England  at  least  once  in  every  month, 
&c. 

Gen.  Order  of  the  19th  Aug.  1867 : 
Art.  1 ;  The  guardians   may  employ  such  persons  tm 
thay  shall  deem  requisite  in  and  about  the  workhouse  or 

(a)  A  General  Order  of  the  24th  July  1847  contains,  itti 
Mtioles  1^8  and  211,  provisions  sinmar  to  those  con- 
tained m  h  ^above  special  order  of  1843.  w^mh  was  onlr 
directed  tw  the  seleot  yestry  of  Liverpc/l. 


workhonse  premises,  or  on  tiie  land  oeonpied  for  the 
employment  of  the  pauper  Inmates  of  the  workhouse,  dir 
otherwise  in  or  about  the  relief  of  the  indoor  poor,  upon 
such  terms  and  conditions  as  shall  appear  to  them  to  be 
suitable. 

Art.  6:  The  word  "workhouse"  shall  include  ereiy 
scJiool,  infirmary,  or  hospital,  provided  by  thegnardians 
for  the  reception  of  paupers. 

FrencJi,  (G.  3a$8eU,  Q.C.  with  him)  for  the 
motion. — Sect.  46  of  the  Poor  Law  Amendment 
Act  of  1834  does  not  mean  that  the  Poor  Law 
Commissioners  (now  the  Local  Government  Board) 
can  only  direct  the  appointment  of  a  clergpoan 
of  the  Church  of  England  as  a  ''paid  officer.** 
By  sect.  109  paid  officer  includes  "clergyman," 
which  may  mean  a  clergyman  not  a  member  of 
the  Church  of  England.  This  is  shown  by  the 
definition  clause  (sect.  74)  in  the  Poor  Law 
Amendment  Act  1844,  where  a  minister  is  defined 
to  mean  a  person  in  holy  orders  and  also  every 
person  teaching  or  preaching  at  reUgious  worship 
m  a  certified  place  of  meeting.  No  doubt  by 
the  order  of  1843,  articles  60  and  76,  the  select 
vestry  could  only  appoint  a  chaplain,  such  chaplain 
to  be,  it  is  admitted,  a  clergyman  of  the  Church 
of  England.  By  sect.  43  of  the  Poor  Law 
Amendment  Act  1844,  schools  are  put  upon  the 
same  footing  as  workhouses  as  regards  the 
appointment  of  paid  officers,  and  aa  r^pards  the 
conscience  clause  in  the  matter  of  religious 
instruction.  But  then  by  a  General  Order  of  the 
19th  Aug.  1867,  the  Poor  Law  Board  authorised 
the  guaraians  (the  select  vestry  being  included  in 
that  term)  to  employ  such  persons  as  they  think 
requisite.  These  words  are  wide  enough  to 
include  a  clergyman  of  the  Boman  CaJbolic 
Church.  Sect.  19  of  the  Poor  Law  Am^dment 
Act  1834  gives  religious  freedom  to  all  inmates 
of  a  workhouse,  and  a  licensed  minister  may  visit 
the  workhouse  for  the  purpose  of  affording  reli- 

flous  assistance  to  his  co-religionists.  Surely 
arliament  intended  that  these  ministers  should 
not  be  mere  volunteers,  but  should  be  ]>aid  by  the 
vestry  or  guardians,  and  be  under  their  controL 
Moreover,  by  sect.  21  of  31  &  32  Yict.  c.  122 
(Poor  Law  Ajnendment  Act  1868),  if  no  religious 
service  is  provided  in  the  workhouse  for  the 
inmates  according  to  their  creed,  they  may  go  to 
some  place  of  worship  outside.  This  shows  that 
the  guardians  or  vestry  may  direct  religious 
service:*,  other  than  those  of  tne  Church  of  Eng- 
land, to  be  held  in  the  workhouse,  and  that  they 
have  thepower  to  paj  the  ministers  who  conduct 
them.    Hence  in  this  case  the  select  vestry  had 

S3wer   to   appoint   and   pay  these  two  Boman 
atholic  clergymen. 

Sir  IT.  Qiffixrdt  Q.C.  and  C  Higqins,  for  the 
auditor,  showed  cause. — Sect.  46  of  tne  Poor  Law 
Amendment  Act  1834  only  ^ves  power  to  the 
Poor  Law  Commissioners  to  direct  tne  f^rdians 
or  vestry  to  appoint  **  paid  officers,"  which  words 
are  to  include  clergymen.  The  Poor  Law  Com- 
mtssioners  or  their  successors  have  never  directed 
the  appointment  of  any  clergymen  other  than 
those  01  the  Church  of  England.  It  is  admitted 
that  under  the  Order  of  18^  the  chaplain  must  be 
a  clergyman  of  the  Church  ol  England.  Then 
the  sole  question  remains  whether  the  Greneral 
Order  of  1867  gave  the  vestry  powor  to  appoint 
what  lOAj  be  called  Nonconformist  clergymen. 
The  words  of  article  1  seem  to  point  to  persons  of 
a  lower  class  than  clergymen.    If  sucm  an  im- 
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portant  dutnge  were  intended,  it  would  not  have 
oeen  made  by  such  general  words,  bnt  the  Poor 
Law  Board  would  nave  dealt  with  the  appoint- 
ment of  Nonoonformist  cler^rmen  specially. 
Neither  in  sect.  19  of  the  Poor  Liaw  Amendment 
Act  1834,  nor  in  sect.  21  of  the  Poor  Law  Amend- 
ment Act  1868,  which  give  the  vestry  power  to 
allow  any  minister  to  attend  in  the  workhouse 
and  hold  reli^ous  services  there,  is  any  payment 
to  such  ministers  contemplated.  Hence  these 
payments  were  properly  disidlowed. 

Fretich  was  not  called  on  to  reply. 

Stephen,  J. — I  must  say  that  I  do  not  feel  any 
difficulty  in  deciding  this  question.    Bat,  as  it  is 
one  of   considerable  importance,  I  wish  to  go 
through  the  different  sections  of  the  various  Acts 
of  Parliament,  and  also  the  Poor  Law  Orders. 
It  is  with  great    satisfaction  that    I  give    the 
judgment  I  am  about  to  give,  as  it  is  only  right 
and  proper  that  those  who  give  such  religious 
instruction  to  the  inmates  of  a  workhouse  should 
not  be  mere  unpiud  volunteers,  but  should  receive 
payment  for  their  work,  and  be  in  a  recognised 
position  responsible  to  the  guardians  or  vestry. 
A  great  many  sections  have  been  referred  to,  and 
the  first  one  is  sect.  19  of  the  4  &  5  Will.  4,  c.  76 
(Poor   Law   Amendment   Act   1834),  and   that 
section*  in  effect,  provides  that  no  rules  shall 
oblige  any  inmate  of  a  workhouse  to  attend  a 
religious  service  contrary  to  his  conscience,  and 
that  Uceiised  ministers  may  give  religious  assist- 
ance in  the  workhouse  to  their  own  people.    I 
agree  that  certain  privileges  were  ^ven  to  clergy- 
men of  the  Church  of  England  in  workhouses, 
who  were  called  chaplains,  which  privileges  other 
ministers  did  not  possess.    Then  comes  sect.  46, 
which    authorises    the   appointment   of    "paid 
officers."    I  may  observe  that  a  judicial  decision 
has  been  given  upon  this  section  in  the  case  of 
B£g.  V.  BraifUree  Uni&n  (1  Q.  B.  130),  that  the 
Poor  Law  Commissioners  had  power  to  direct  the 
anpotntment  of  a  chaplain,  with  a  salary,  under 
tne  words  "  paid  officers,"  sect.  109  saymg  that 
officers  are  to  include  clergymen.    The  next  Act 
that  I  come  to  is  the  Poor  Law  Amendment  Act 
1844,  which  by  sect.  43  seems  to  recognise  that 
the  chaplain  of  a  workhouse,  and  a  school  attached 
thereto,  is  to  be  a  clergyman  of  the  Established 
Church,  but  a  proviso  is  inserted  as  to  religioos 
teaching  similar  to  that  contained  in  the  earlier 
statute.    Coming  now  to  the  Poor  Law  Order  of 
1843  as  to  officers  to  be  appointed  by  the  select 
vestiy,  I  quite  agree  that  dj  articles  60  and  76, 
taken  together,  the  "  chaplain  "  must  be  a  clergy- 
man of   the  Establishea  Church,  being  to  that 
extent  placed  on  a  different  footing  from  other 
dergjrmen.    Then  we  come  to  the  General  Order 
of  the   19th    Aug.    1867,  and  the  question  is, 
whether  article  1  authorises  the  appointment  of 
paid  Boman  CathoUo  clergymen  to  afford  religious 
aasistanoe  to  the  inmates  who  profess  their  creed, 
who  are  not  called  chaplains,  but  who  have  many 
of  the  duties  of  a  chaplain.     It  is  clear  to  me 
that  it  does.    The  words  are  wide  enough  to 
include  clergymen  of  any  denomination,  and  1 
think  that  very  probably  the  Poor  Law  Board 
intended  that  to  be  so,  wishing  to  do  quietly 
what  might  otherwise  have  creat^  a  considerable 
anumnt  of  feelini^.    I  am  strengthened  in  this 
^ew  by  article  3  of  this  order,  which  provides 
that  the  foregoing  articles  of  this  order  (except  so 


much  thereof  as  relates  to  their  quarterly  or 
other  periodical  payments)  shall  not  apply  to  the 
following  officers  or  persons :  (amongst  others)  the 
chaplain.  Why  should  I  limit  the  application  of 
article  1  as  to  payment  to  the  chaplain  P  Why 
should  it  not  also  include  a  Nonconformist  clergy- 
man P  But  the  case  does  not  stop  there,  because 
the  verv  next  year  the  Poor  Law  Amendment 
Act  18&,  drafted  by  persons  familiar  with  the 
law,  was  passed,  and  sect.  21  of  that  Act  provides 
that  any  inmate  who  has  no  religious  8ervy»e 
according  to  his  own  creed  provided  for  him  in 
the  workhouse  may  attend  some  place  of  worship 
of  his  own  denommation.  If  mv  interpretation 
of  the  Order  of  1867  is  correct,  ihe  guardians  (in 
this  case  the  select  vestry)  received  authority  by 
that  order  to  appoint  and  pay  a  clergyman  to 
hold  such  services  in  the  workhouse,  and  it  is  only 
when  they  are  not  held  there  that  the  inmate  may 
attend  some  place  of  worship  outside  the  work- 
house. This,  moreover,  was  the  view  taken  by  the 
Local  Government  Board  in  this  very  case.  Upon 
the  whole,  therefore,  I  am  of  opinion  that  the 
select  vestry  had  poMjer  by  article  1  of  the 
General  Order  of  1867  to  appoint  and  pay  these 
Roman  Catholic  clergymen,  and  that  the  aaditor 
having  disallowed  these  payments,  and  surcharged 
the  applicant  with  them,  this  rule  for  a  ceiilomri 
must  be  made  absolute. 

Watkin  Williams,  J. — I  agree. 

Bale  ahtoluie. 

Solicitors  for  the  applicant,  W.  W»  Wyniie  and 
Son,  for  T.  J,  8mUht  Liverpool. 

Solicitors  for  the  auditor,  Kemiedy,  Huglie»t 
and  Kennedy, 


Dec.  18  and  19,  1883. 

(Before  Lord  Coleridge,  C.J.,  Stephen  and 

Matuew,  JJ.) 

Beg.  v.  Maitning  and  akother.  (a) 

Criminal  law  —  Cofiapiracy  —  Joint  indictment 
against  two  —  Conviction  of  one  only  —  Neiv 
trial. 

On  an  indictment  against  two  persons  jointly  for 
conspiring  togethsr,  tJiey  must  both  of  them,  if 
tried  together,  he  either  convicted  or  acquitted; 
a/nd  where  one  of  them  only  was  concicfedf  and 
the  jury,  being  unable  to  agree  as  to  tite  other, 
were  discharged  from  qiving  a  verdict,  the  Court, 
on  tJie  application  of  the  convicted  d*fendctnt, 
nuide  absolute  a  ride  for  a  new  trial  as  to  both. 

In  this  case  a  rule  was  obtained  on  liehalf  of  the 
defendant  Manning,  calling  upon  the  prosecutor 
to  show  cause  why  the  verdict  found  for  the 
Crown  should  not  oe  set  aside,  and  a  new  trial 
had  under  the  following  circumstances :— 

An  indictment  having  been  preferred  affainst 
the  two  defendants,  Manninff  ana  Hannam,  jointly 
for  conspiracy  to  cheat  and  defraud  the  prose- 
cutor, tne  case  was  removed  by  certiorari  and 
tried  on  the  civil  side  of  the  court,  before  Lord 
Coleridge,  C.J.  and  a  special  jury,  at  the  last 
summer  assizes  at  Winchester.  The  facts  of  the 
case  as  bearing  against  the  two  defendants  were, 
that  the  defencUint  Hannam,  having  bought 
certain  cattle  of  the  prosecutor,  the  owner,  and 
given  him  a  cheque  in  payment  of  the  amount  of 

{a)  Beportad  by  Hmr  Leigh,  Esq.,  Burb(er-*i-Ji*w 
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the  price  (which  cheque,  however,  was  not  after- 
waros  paid),  subsequentlj    sold  the   cattle  and 
paid  the  proceeds  of  such  sale  to  the  other  defen- 
dant, Manning,  and  the  cheque  given  to  the  pro- 
secutor by  Hannam  was  returned,  marked  ''no 
assets."    The  case  against  Hannam  rested,  and 
was  proved  against  nim,  mainly  upon  his  own 
admission  or  confession,  which  was  deemed  to 
make  the  case  almost  conclusive  against  him. 
He  however  defended  himself   very  vigorously 
and  threw  the  blame  of  the  transaction  entirely 
upon    his    co-defendant    Manning.      The    Lord 
Ciiief  Justice  told  the  jury  that  the  confession  or  .. 
admission  of  Hannam  was  evidence  onlv  against 
him,  and  was  not  evidence  against  the  defendant 
Manning;  and,  in  answer  to  a  question  bv  one  of 
the  jury,  his  Lordship  also  told  them  that  the 
evidence  might  satisfy  them  as  to  one  prisoner 
and  not  as  to  the  other,  and  that  they  might  on 
the  present  indictment  find  one  of  the  defendants 
guilty  and  acquit  the  other.    Thereupon  the  jury 
returned  a  verdict  of  guilty  against  the  defen- 
dant Manning  and,  being  unable  to  agree  as  to 
the  other  defendant,  Hannam,  were  discharged 
from  giving  a  verdict  in  his  case.     Thereupon 
Hannam*s  trial  was  postponed,  and  the  defendant 
Manning    was    bound    under    recognisances    to 
surrender  for  judgment  in   the  Queen's  Bench 
Division.      Subsequently    the   above  rule    was 
moved  for  and  ootained  on  his  behalf    on  the 
ground  of  misdirection,  on  the  ground  that  one 
of  two  persons  jointly  charged  with  conspiracy, 
the  one  with  tne  other,  and  both  being  tried 
together,  could  not  be  convicted  alone  and  with- 
out the  conviction  of  the  other,  and  against  that 
rule, 

(*.  IF.  Matlieios  and  B.  Coleridge,  for  the  prose- 
cution, now  showed  cause. — ^This  application  is  at 
all  events  premature.    Hannam,  the  other  defen- 
dant, has  not  been  acquitted,  but  has  yet  to  be 
tried,  and  may  on  trial  be  found  guilty,  and  then 
the  verdict  against  the  present  defendant  would 
l)e  perfectly  good.     ^Charles,  O.C.  for  the.  defen- 
dant.— But  Manning  claims  to  be  tried  again  with 
Hannam.]    The  direction  of   the   learned  Lord 
Chief  Justice  was  right,  the  question  really  being, 
was  the  defendant  guilty  or  not  guilty  upon  the 
evidence  adduced  against  him  P    No  doubt  it  was 
a  joint  offence,  but  the  evidence  against  each 
defendant  was  separate,  and  might  be  sufficient 
proof  of  the  guilt  of  one  and  yet  not  so  of  the 
other  defendant.    The  confession  of  one  prisoner 
may  be  good  evidence  on  which  to  convict  him, 
but  not   oeing  evidence  against  the  other,  the 
latter,  if  there  be  no  other  evidence  against  him, 
must  be  acquitted.    That  principle  has  been  fully 
recognised  and  acted  on  in  the  Divorce  Court  in 
two  very  remarkable  cases.    In  one  of  them,  that 
of  Robinson  v.  Robinson  and  Lcme  (1  Sw.  &  Tr. 
362 ;  29  L.  J.  178,  P.  M.  &  A.)  the  diary  of  the  wife 
containing  entries  relating  to  her  adultery  with 
the  co-respondent  were  held  to  be  evidence  of 
guilt  against  her,  but  not  against  him.   [Stephen, 
J. — ^That  is,  that  she  might  be  guilty  of  adultery 
with  him,  though  he  was  not  guilty  of  adultery 
with  her.]    That  is  what  was  there  neld,  and  the 
case  is  one  of  very  strong  authority,  having  been 
decided  by  the  Judge  Ordinary  Sir  C.  Cress- 
well,  Cockbum,  C.J.,  and  Wightman,  J.    That 
case  was  followed  by  8ione  v.  Stone  and  Appleton 
(11  L.  T.  Eep.  N.   S.  515;  3  Sw.  A  Tr.  608; 
34   L.   J.  33,    P.    M.    &   A.)    by  the    learned 


*        

president  of  the  Divorce  Court,  Hannen,  J.,  in 
which  the  co-respondent  was  convicted  on  his 
own  confession  of  adultery  with  the  wife,  and 
lOOOL  damages  given  against  him,  whilst  she 
was  discharged.  These  cases  are  strong  authori- 
ties in  favour  of  the  direction  in  this  case.  "Where 
two  persons  are  indicted  for  conspiracy,  if  one 
only  appears  at  the  trial,  he  may  be  convicted  in 
the  absence  of  the  other  who  has  not  pleaded : 

Bea  V.  JTmnerfly ,  1  Str.  193 ;  * 

Rw  T.  NichoU,  13  East,  412,  n. ;  2  Str.  1227  ; 

Reg,  V.  Aheame,  6  Cox  Cf .  Cm.  6 ; 

Reg.  V.  Kenriek,  5  Q.  B.  Bep.  49 ;  12  L.  J.  185,  M.  C. 

In  the  case  of  Bex  v.  Cooke  (5  B.  &  C.  538)  four 
persons  were  indicted  for  conspiracy,  when  two 
pleaded  not  guilty,  one  pleaded  in  abatement,  to 
which  plea  there  was  a  demurrer,  and  the  fourth 
man  never  appeared.    Before  the  argument  of 
the  demurrer  the  record  went  down  for  trial, 
when  pne  of  the  two  who  had  pleaded  not  guilty 
was  acquitted,  and  the  other  was  found  *'  guuty  <n 
conspiracy  with  him  yfho  had  pleaded  in  abate- 
ment."    The  demurrer  was  afterwards  argued, 
and  judgment  of  respondeat  ouster  given,  where- 
upon a  ^ea  of  not  guilty  was  pleaded,  and  it  was 
held  that  the  court  might,  before  the  trial  of  that 
defendant,  pronounce  judgment  upon  the  one  that 
had  been  found  guilty.  No  doubt  in  the  judgment 
in  that  case  Littledale,  J.  said,  at  p.  545,  "If  the 
other    defendant    shall    hereafter   be   acquitted 
perhaps  this  judgment  may  be  reversed ;"  but  to 
this  tnere  is,  in  Bussell  on  Crimes  (vol.  2,  3rd 
edit.  p.  691 ;  vol.  3,  4th  edit.  p.  146),  the  following 
note  oy  the  learned  editor,  Mr.  Greaves :  "  8d 
quc^e,  for  such  acouittal  would  not  necessarily 
show  that  the  veroict  of  guilty  on  the  former 
trial  was  wrong,  as  witnesses  might  be  dead  or 
absent  who  were  examined  at  the  tormer  trial,  or 
the  one  defendant  might  have  been  convicted  on 
his  own  confession,  which  would  not  be  admissible 
against  the  other  defendant."    In  Beg.  v.  Thomp- 
son  (16  Q.  B.  832)  Erie,  J.  said :  "  According  to 
the  rules  of  pleading  the  charge  of  conspiracy  as 
to  each  individual  must  be  construed  as  if  he 
were  charged  solely,"  which  strongly  supports 
the  argument  on  behalf  of  the  prosecution  in  the 
present  case. 

A.  Charles,  Q.C.  and  Warry,  for  the  def^dant 
Manning,  supported  their  rule. — The  direction  of 
the  Lord  Chief  Justice  is  wrong  on  both  principle 
and  authority,  and  the  defendaunt  is  entitled  to  a 
new  trial,  the  application  for  which  is  not  prema- 
ture. There  was  no  count  here  of  conspiring 
with  a  third  person  to  the  jurors  unknown.  On 
this  indictment,  charging  the  two  defendants 
with  conspiring  together,  the  jury  were  bound  to 
find  both  gnilW  or  to  acquit  them  both.  The 
facts  in  proof  of  the  conspiracy  and  the  overt  act 
proved  may  be  different  in  each  case,  but  one 
common  design  between  the  two  must  be  proved. 
In  Beg.  v.  Meame  (tt6t  sup.)  the  proof  was  that 
the  prisoner  and  another  conspired,  and  ro  the 
judgment  was  affirmed.  The  very  essence  of  the 
offence  of  conspiracy  is  an  agreement  betwecD 
two  or  more  persons,  it  being  impossible  for  one 
person  to  conspire  by  himself : 

Hawk.  P.O.  0.  27,  e.   8,  8th  edit,    by  Curwood, 

p.  448; 
Harrison  v.  ErringUm,  Poph.  202. 

[Stephen,  J. — The  old  reports   are  often  very 
imperfect,  and  the  reason  of  the  decision  is  fre- 
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qaently  left  in  some  donbt.]  A  riot  is  an  analo- 
gous case: 

Bex  T.  Sudbwy,  12  Mod.  202,  Oue  473. 

Though  a  person  may  be  alone  indicted  for  a  con- 
spiracy, as  he  may  conspire  with  a  pjerson 
unknown,  yet  it  most  be  proved  to  the  jury's 
satisfaction  that  the  unknown  person  conspired 
with  the  defendant  before  the  latter  can  be 
convicted.  The  record  here  is  repugnant,  and 
my  Lord's  direction  might  lead  to  repugnant 
rerdicts  against  the  two  defendants,  bat  there 
was  no  repugnancy  in  the  record  in  Bex  v. 
Cooke  {vhi  sup.),  ]!t  is  laid  down  in  3  Chitty's 
Criminal  Law,  p.  1141,  that,  **  If  all  the  defen- 
dants in  an  indictment  for  conspiracy,  except  one, 
are  acquitted,  and  it  is  not  stated  as  a  conspiracy 
with  certain  persons  unknown,  the  conviction 
of  the  single  defendant  will  be  invalid,  and  no 
judgment  can  be  passed  on  him."  That  applies 
here,  and  shows  that  Manning  oould  not  be  con- 
victed without  Hannam.  The  difference  between 
Erie,  J.  and  the  majority  of  the  court  in  Beg,  v. 
Humpson  {uH  9Up.)  rested  simply  on  a  point  of 
pleading ;  the  authority  of  that  case,  as  directly  in 
point  in  favour  of  the  present  defendant,  is  by  no 
means  lessened  by  that  difference.  The  principle 
underlying  the  decision  of  O'ConneU  v.  Tke  Queen 
in  the  House  of  Lords  (11  CI.  &  Fin.  165)  under- 
lies the  present  case,  and  the  decision  in  that  case 
is  this,  that  where  a  count  in  on  indictment 
against  eight  individuals  charges  one  conspiracy 
against  them  to  effect  certain  objects,  a  finding 
that  three  of  the  defendants  arejB^lty  of  con- 
spiracy to  effect  some  of  the  objects,  and  not 
jfuilty  as  to  the  residue  of  those  objects,  is  bad 
m  law  and  repugnant. 

Mathew,  J.— -It  is  only  after  considerable 
doubt,  and  I  am  bound  to  say  with  much 
reluctance,  that  I  have  come  to  the  conclusion 
that  the  yerdiot  in  this  case  cannot  be  supported, 
and  therefore  that  there  must  be  a  new  trial.  It 
is,  as  I  have  said,  with  reluctance  and  regret  that 
I  have  arrived  at  that  conclusion,  for  there  is  no 
doubt  that  the  defendant  had  a  very  bar  trial, 
with  a  summing-up  distinctly  foyourable  to  him, 
and  with  every  care  that  could  possibly  be  taken 
to  preyent  any  evidence  which  could  not  legiti- 
mately be  used  against  him  being  acted  upon  by 
the  jury.  Mr.  Charles's  argument,  however,  and 
the  authorities  cited  by  him  m  the  course  of  them, 
have  satisfied  me  of  the  existence  of  an  imperative 
rule  of  law  against  the  jury  being  told,  as  they 
were  in  this  case,  that  it  was  competent  for  them, 
if  the  evidence  satisfied  them  in  that  respect,  to 
convict  the  one  and  to  acouit  the  other  of  the  two 
defendants.  That  rule  of  law  I  take  to  be  this, 
that  in  a  case  like  the  present,  where  there  is  a 
charge  of  conspiracy  against  two  persons  jointly 
indicted  and  tried  together,  the  issue  raised  and 
the  question  for  the  jury  is,  whether  both  of  them 
are  or  are  not  guilty ;  and  that  if  the  jury  are  not 
satisfied  as  to  the  guilt  of  both  of  them,  then  both 
must  be  acquitted,  it  being  impossible  on  such  a 
charge  to  convict  one  of  them  and  to  acquit  the 
other  as  was  done  here.  The  existence  of  that 
rule  was  taken  for  granted  by  the  Court  of  King's 
Bench  in  the  case  of  Bex  v.  Cooke  {vhi  e^ip.)  in 
Lord  Tenterden's  time ;  for,  if  it  had  not  been,  the 
judgment  in  that  case  could  not  have  been  pro- 
nounced. So  again  in  the  time  of  Lord  Campbell, 
the  Court  of  Queen's  Bench  treated  the  rule  in 


Question  as  an  existmg  rule  in  the  case  of  Bea,  v* 
Thompson  (ubi  sup,) ;  and  all  the  four  judges  held 
in  that  case  that  a  failure  to  convict  both  the 
defendants  on  a  charge  of  conspiracy  would  be 
fatal  to  the  prosecution.  Moreover,  in  addition  to 
these  authorities,  the  rule  is  treated  as  perfectly 
clear  in  the  juc^^ent  in  the  case  in  the  Divorce 
Court  of  Bohi/nson  v.  Bohinson  and  Lane  (uM  sup.) ; 
and  finall]^,  there  are  the  opinions  of  the  jnages 
delivered  in  the  House  of  Lords  in  the  case  of 
O^ConTieU  v.  The  Queen  {ubi  sup,),  clearly  implying 
and  distinctly  illustrating  the  existence  and 
application  of  that  rule.  That  being  so,  there  was, 
in  my  opinion,  a  misdirection  in  the  present  case 
in  mj  Lord's  telling  the  jury  that  they  might 
convict  one  of  these  defendants  without  the  other, 
and  therefore  the  rule  for  a  new  trial  should  be 
made  absolute. 

Stephen,  J. — ^With  the  greatest  possible  reluct- 
ance I  also  have  come  to  the  same  conclusion, 
and  entirely  upon  the  authority  of  the  opinions 
of  the  iudges  in  O^Connell  v.  The  Queen  {uhi  sup,), 
affirmed  by  the  House  of  Lords.  I  see  no  possiole 
escape  from  the  decision  in  that  case,  which  is 
one  of  the  highest  authority,  and  one  which 
shows  it  to  be  legally  impossible,  where  two  or 
more  persons  are  jointly  indicted  and  tried 
together  for  a  conspiracy,  that  some  of  them 
should  be  found  guilty  of  one  conspiracy  and 
some  of  another,  or  that  some  should  be  convicted 
of  the  whole  of  a  conspiracy,  and  others  as 
flniilty  in  a  less  degree;  the  rule  of  law  beiuff 
definite  and  positive  that,  on  such  a  charge,  all 
the  defendants  must  be  convicted  or  acquitted  of 
one  and  the  same  conspiracy.  As  to  the  cases  of 
Bex  V.  Cooke  {ubi  sup,)  and  Beg.  v.  Thompson  {uhi 
sup,),  they  are  not,  m  my  opinion,  so  decisive  of 
the  question  here  as  my  brotner  Mathew  seems  to 
think  them,  for  they  seem  to  me  to  leave 
open  the  very  point  of  the  present  case  which 
O'ConneU's  case,  1  think,  decided.  With  regard  to 
the  case  of  Bobinson  v.  Bobinson  and  Lane  {ubi 
sup,),  in  the  Divorce  Court,  which  has  been  referred 
to,  I  think  that  as  much  of  the  judgment  there 
as  relates  to  criminal  law  is  merely  a  dictum; 
but,  as  applicable  to  divorce  cases,  the  rule  seems 
to  me  to  be  founded  on  common  sense,  and  on 
genenJ  principles  it  might  be  said  to  support  the 
contention  of  the  prosecution  in  the  present  case. 
I  feel,  however,  that  no  answer  can  oe  given  to 
the  decision  in  the  House  of  Lords,  and  fail  to 
see  any  distinction  between  the  rule  in  that  case 
and  that  which  is  applicable  to  the  present  one, 
and  yielding  to  that  high  authority  I  am  of 
opinion  that  the  jury  here  were  misdirected,  and 
tnat  there  must  be  a  new  trial. 

Lord  CoLBBiDeB,  C  J*. — During  the  argument  of 
this  case  I  have  oome  to  the  conclusion  that  I 
misdirected  the  jury  upon  the  point  in  question. 
The  cases  which  have  been  cited  before  us  to-day 
of  Bex  V.  Cooke  {ubi  sup,)  and  Beg,  v.  Thompson 
{uH  sup.),  and  which  I  confess  I  think  to  be  more 
directly  in  point,  and  to  have  more  weight  upon 
the  question  now  at  issue  than  my  brother  Stepnen 
does,  were  not  before  me  at  the  trial.  I  had  then 
in  my  mind  the  two  cases  in  the  Divorce  Court  of 
Bohinson  v.  Bobinson  amd  Lame  (tt5t  stfp.)  and 
Stone  v.  Bione  a/nd  Appleton  {uhi  sup,),  and  it 
seemed  to  me,  at  the  moment,  difficult  to  recognise 
any  distinction  in  principle  between  the  rule 
applicable  to  the  praent  case  and  the  rule  of 
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practice  that  had  heen  established  and  prevailed  in 
that  court ;  and  which  role  is  based  on  the  fact  that 
the  court  could  proceed  only  on  evidence,  and  that 
what  is  evidence  against  one  party  is  by  no  means 
of  necessity  legal  evidence  against  another,  and 
that  there  mignt  be  evidence  against  one  defen- 
dant sufficient  to  convict  him,  yet  not  sufficient  to 
convict  the  other  of  them ;  for  though  it  was  a 
joint  offence  it  must  be  separately  proved  against 
each  of  the  defendants.    I  must  say  that  it  seems 
to  me  that  the  principle  of  the  practice  of  the 
Divorce  Court  in  this  respect  is  sound;  and  I  am 
by  no  means  prepared  to  say  that  if  this  matter 
had  been  res  Integra,  and  even  as  it  is  if  there 
oould  have  been  an  appeal  from  the  decision  of 
this  court  to  some  other  tribunal,  I  might  not 
have  adhered  to  my  view,  and  left  the  point  to  be 
settled  bv  a  higher  authority ;  but  in  a  criminal 
case,  witn  no  appeal   from  our   decision,  I  feel 
bound  by  the  cases  that  have  been  cited,  and  by 
what  I  understand  to  be  the  established  rule  of 
practice. .  The  older  cases  are  stated  shortly,  and 
without  much  detail ;  and  it  is  possible  that  if  all 
the  facts  of   them  were  before  us  they  might 
prove  to  be  less  in  point  than  they  now  appear  to  be ; 
but  still  from  the  time  of  Thody  8  ca$e  (Year  Book, 
(14  H.  6,  25  6. ;  1  Yent.  234— see  note  to  Bex  v. 
Ooohe,  5  B.  &  G.  p.  541)  it  has  been  taken  for 
granted,  and  laid  down  by  the  judges,  that  in  cases 
of  conspiracy,  where   two    persons    are   jointly 
indictea  and  tried  top;ether  (for  different   oon- 
nderations  would   anae  if   they  are  not   tried 
toother)  the  inflexible  rule  is  tliat  both  must  be 
convicted,  or  both  acquitted.    Coming  down  to 
later  times,  the  same  rule  must  evidently  have 
been  present  to  the  minds  of  the  judges  who 
decided  the  cases  of  Bex  v.  CooJee  (uoi  stm.)  and 
Beg.  V.  Thompaon  {ubi  atip.).    lliere  are  distinc- 
tions no  doubt  which  prevent  either  of  these  cases 
from  beiiig  directly  in  point  here,  but  in  the  former 
of  them,  the  Court  of  King's  Bench,  consisting 
at  that  time  of  Lord  Tenterden,  C.J.  and  Bayley, 
Holroyd,  and  Littledale,  JJ.,  though  it  did  not 
decide,  yet  seems  to  have  assumed  as  the  under- 
lying principle  of  the  whole  matter  the  existence 
of  the  rule  which  has  been  contended  for  on  behalf 
of  the  present  defendant;  and  consequently   the 
direction  which  I  gave  to  the  jury  could  not  be 
right.    In  the  other  of  those  two  cases,  Erie,  J., 
although  differing  on  a  particular  point  from  the 
other  three  members  oi  the  court,  differed  from 
them  only  on  a  purely  technical  point  of  pleading, 
and  not  as  to  the  principle  assumed  and  laid  down 
by  the  rest  of  the  court  in  that  case.    In    fact, 
Erie,  J.  said  not  a  word  to  the  contrary  of  that 
principle,  but  rather  assumed  its  existence,  for  he 
endeavoured  to  support  the  conviction  there  on 
the   technical  point   that    "persons  unknown" 
might  be  construed  to  mean  tne  two  individuals 
as  to  whom  the  jury  were  unable  to  agree.    Then 
oomes   the  case   in    the    House   of    Lords  of 
(yCormeU  v.  The  Q^een  (ubi  tup.),  in  which  all  the 
judges  assumed  this  point  to  be  the  rule  of  practice, 
and  although  they  differed  in  opinion  upon  some 
other  points,  they  all  agreed  upon  that  one.    The 
principle  underlying  that  decision  is,  that  where 
two  or  more  persons  are  charged  with  conspiracy 
the  count  is  a  single  and  compete  one  ana  can- 
not be  senarated  into  parts.     The  principle  is  the 
same  in  tne  present  case.    Without  doubt,  there* 
fore,  in  directing  the  jury  as  I  did  contrary  to 
that  rule  I  misdirectea  them,  and  therefore  this 


rule  for  a  new  trial  must  be  made  absolute.  I 
wish  to  say  that  I  have  not  foreotten  the  mle 
(Order  XXXTX.,  r.  2)  with  regard  to  hearing  ap- 
plications for  a  new  trial ;  but  criminal  proceed- 
mgs  are  an  exception  from  the  operation  of  that 
rule,  and  this  bemg  a  criminal  proceeding  I  have 
thought  it  right  to  take  part  in  this  judgment. 

Bide  ahaohUe  for   a  new   trial   as   to  hdk 
defendants. 

Solicitors  for  the  prosecution.  Sole,  Turner,  and 
Knight,  agents  for  A,  B,  Hooper,  Newport,  Isle  of 
Wight. 

Solicitors  for  the  defendants,  Johm,  Turner  and 
Son,  agents  for  F.  P.  Henry,  Newport,  Isle  of 
Wight. 


Supreme  Cnirt  of  luMtatttre. 


COURT  OF  APPEAL. 

May  26,  27,  and  28, 1884. 

(Before  B&btt,  M.B.,  Bowsn  and  Fkt,  L.JJ.) 

Beg.   on   the  prosecution  of  The   Assbssmbvt 

ComCITTBE     OF    THE     FoPLAK      UnIOV     V.    ThI 

East  and  West  India  Dock  Coxfant.  (a) 

APPEAL  FROM  THE  QUBEN'S  BENCH  DITISIOM. 

Valuation  (Metropolis)  Act  1869  (32  #*  33  Vid. 
c.  67),  ss,  46,  47 — Supplemental  valuation^  Ust— 
Alteration  -—  Doek  eontfawy  —  DinUniUion  of 
prqfitS'-Suffieieney  of  evidence  of  aUtraiiom, 

Upon  cm  appeal  againet  a  supplemental  vahuUwn 
Ust,  under  the  Valuation  (MetropoUs)  Act  1869, 
evidenee  shouting  a  diminution  vn  the  profits  of  a 
dock  company  within  the  preceding  twehe  months 
is  admMsible  a«  evidence  of  alteratum  in  valus, 
and  is  pfimd  fade  evidence  qf  an  aUeratkm 
wUhin  the  meaning  qf  the  Act, 

Per  Brett,  MJ&.  and  Boufen,  LJ.:  Where  U  is 
shown  that  there  has  heen  cm  alteration  in  valiu 
during  the  preceding  twelve  months,  onl^  ^ 
amount  of  such  alteration,  and  not  the  pres&st 
rateahle  value,  can  he  inquired  into. 

Per  Fry,  LJ, :  The  present  rateahle  value  ahoM 
he  inquired  into  and  ascertained. 

Judgment  of  Qrove  and  ManMy,  JJ,  reversed. 

This  was  an  appeal  by  the  East  and  West  India 
Dock  Company  from  the  decision  of  Grove  and 
Manisty,  JJ.  (reported  49  L.  T.  Bep.  N.  S.  363; 
12  Q.  B.  Div.  721),  where  the  material  parts  of 
the  special  case  and  the  provisions  of  the  Yalns* 
tion  (Metropolis)  Act  1869,  on  which  the  questum 
for  decision  depended,  are  set  out. 

Sir  H.  S,  Oiffard,  Q.C.,  Marriott,  Q.C.,  and 
K,  E,  Dighy  for  the  appellants. 

Sir  F.  HerscheU  (S.G.),  W.  H.  H6U,  Q.G.,  and 
FtMoHon  for  the  respondents. 

The  arguments  were  similar  to  those  usedm 
the  court  oelow,  and  are  sufficiently  referred  to  in 
the  judgments. 

The  following  authorities  were  cited : 
Beg,  ▼.  Ahne^Patk  Osmatery  OMMNUif ,  89  L.T.B8P. 

N.  8. 174;  L.  Bep.  8 Q. B.  515; 
Rag.  T.  New  Bivar  Company,  4  Q.  B.  Div.  809 ; 
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Bmt.  The  Qrand  Junction  fiaiZtooy  Company ^  i  Q.  B. 

18; 
R«g,  T.  Bristol  Dock  CofiMawy,  1  Q.  B.  585  ; 
Bog,  T.  Cattleton,  10  L.  T.  Bep.  N.  8.  605. 

Brett,  M.R. — In  this  case  the  Diyisional  Court 
has  ovemiled  the  order  of  the  Court  of  General 
Assessment  Sessions,  and  has  come  to  the  con- 
clusion  that    there   was    evidence,    which    was 
admissible  and  relevant,  but  was  not  prima  facie 
evidence  of  such  an  alteration  in  value  as  to 
make  it  necessary  to  order  that  a  supplemental 
list  be  made  out.    It  is  impossible  to  deal  with 
this  appeal  without  considering  the  order  of  the 
Court  of  Sessions  as  well  as  ^e  decision  oi  the 
Divisional    Court.     If    we   disagree   with   the 
decision  of  the  Divisional  Court,  we  shall  have 
to  see  whether  the  order  of  the  Court  of  Sessions 
ought  to  be  altered.    The  question  is,  as  to  the 
rateable  value  of  the  East  and  West  India  Docks. 
The  dock  company  say  that  there  should  be  a 
supplemental    list,  because  there  has   been    an 
alteration  in  value  within  the  last  year.    It  is 
said  against  them  that  there  is  no  evidence  of  any 
alteration  in  value  within  that  period.    It  is  clear 
that,  unless  the  dock  company  can  show  that  by 
reason  of  something  that  took  place  within  the 
last  preceding  year  the  value  was  altered,  then 
the  quinquennial  list,  and  the  valuation  then  fixed, 
must  stand,  whether  that  valuation  was  right  or 
wrong  when  it  was  fixed.    The  Divisional  Court 
thought  the  evidence  was  relevant  and  admissible, 
but  that  it  made  out  no  prmid  facie  case  of  an 
alteration  in  value  within  the  year.    Here  it  was 
argued  on  behalf  of  the  respondents  that  there 
was  no  evidence  of  such  alteration.    The  evidence 
consisted  in  the  first  place  of  books  of  accounts, 
and  there  was  evidence  to  show  that  those  accounts 
correctly  showed  the  receipts  and  expenditure 
of  the  dock  company  during  the  last  preceding 
year.    Evidence  was  also  given  as  to  the  receipts 
and  expenditure  during  other  preceding  years, 
and  it  was  urged  that,  as  during  the  last  pre- 
ceding year  there  had  been  a  ^tiling  ofE  in  receipts, 
the  necessary  inference  was  that  there  had  been  a 
diminution  in  the  receipts  of  the  company  by 
reason  of  a  less  amount  of  tonnage  having  come 
into  the  docks  to  such  an  extent  as  to  cause  an 
alteration  in  value.      Supposing  that  evidence 
stood  alone,  would  it  be  eviaence  of  an  alteration 
in  rateable  value  within  the  last  preceding  year  P 
It  is  not  necessary  to  decide  this,  but  I  am  mclined 
to  think  that  it  would.    But  the  dock  company 
▼ant  to  show    that  this  falling  off  is    not  an 
accident,  but  that  there  has  been  a  successive  and 
permanent  diminution  in  their  profits.    If  this  is 
80,  I  am  of  opinion  that  there  is  prima  facte 
evidence  of  a  diminution  in  rateable  THEilue  within 
the  last  preceding  year.    The  fact  of  diminution 
of  profits  may  be  explained ;  it  may  be  shown  that 
the  diminution  does  not  affect  the  rateable  value, 
or  the  inference  that  it  does  may  be  rebutted  by 
proof  of  other  facts.    If  the  diminution  is  a  mere 
accident,  and  will  be  rectified  in  the  future,  it  is  a 
iBatter  which  no  tenant  would  care  for,  and  there- 
fore it  does  not  affect  the  rateable  value.     But  if 
there  is  a  tiklling  revenue,  and  the  diminution  is 
going  on,  a  tenant  would  take  this  circumstance 
into  account.     It  seems  to  me  therefore  that  the 
court  below  was  right  in  holding  that  the  evidence 
was  admissible  and  relevant ;   but  I  differ  from 
them  as  to  the  other  question,  for  I  think  it  was 
V^ma  fade  evidence  of  a  diminution  in  value 

Mao.  Gas.— Vol.  XIII. 


within  the  last  preceding  year.  This  being  so, 
the  Court  of  Sessions  should  consider  that  evidence, 
and  should  see  whether  within  the  last  preceding 
year  there  has  been  an  alteration  in  rateable  value 
by  reason  of  the  diminution  of  receipts.  But  it 
would  be  wrong  to  send  the  case  back  to  the 
sessions  without  giving  them  proper  directions 
as  to  how  they  ought  to  deal  with  it.  The  Ques- 
tion is  one  of  extreme  difficulty.  It  has  oeen 
argued  on  behalf  of  the  appellants  that,  if  it  is 
proved  that  there  has  been  an  alteration  in  value 
within  the  last  preceding  year,  admitting  the 
existence  of  sucn  alteration  to  be  a  condition 
precedent  to  the  admissibility  of  a  supplemental 
list,  yet  when  once  the  existence  of  such  an  altera- 
tion has  been  shown,  then  the  whole  inquiry  as 
to  the  rateable  value  is  to  begin  de  novo  as  if  the 
property  had  not  been  valued  before,  and  then  the 
new  valuation  must  be  compared  with  the  existing 
list,  and,  if  it  is  found  to  be  less  than  the  value 
stated  in  the  existing  list,  the  rate  must  be 
diminished  accordingly.  The  Solicitor-General 
has  pointed  out  difficulties  which  will  arise  if  this 
is  the  true  view,  and  I  agree  that  it  would  be  in 
the  power  of  anybody  to  force  on  an  appeal 
against  the  existing  list  after  the  time  for  appeal- 
ing had  elapsed,  b^ause  by  making  an  alteration 
in  the  property  he  could  reopen  the  valuation, 
and  that  is  virtually  an  appeal.  It  might  follow 
that,  although  the  property  had  within  the  year 
been  increased  in  value,  yet,  because  the  former 
valuation  had  been  erroneous,  the  rateable  value  in 
the  supplemental  list  would  be  less  than  it  had 
been  beiore.  I  cannot  construe  the  statute  so.  I 
think  the  prior  decision  as  to  value  must  be  taken 
to  have  been  correct,  and  it  must  be  ascertained 
whether  what  has  occurred  within  the  last  pre- 
ceding year  has  affected  the  value.  If  what  nas 
occurred  vnthin  the  last  preceding  year  has 
altered  the  value  which  was  previously  decided, 
then  I  think  this  proposition  is  true,  that  the 
gross  rateable  value  in  the  supplemental  list  is  to 
be  ascertained,  assuming  that  such  value  in  the 
list  then  in  force  be  correct  at  the  commencement 
of  the  year  in  question,  and  the  result  is  to 
be  arrived  at  by  adding  thereto  or  subtracting 
therefrom  the  addition  to  or  diminution  from 
such  value  resulting  from  the  alteration  arising 
during  the  year.  That  being  so,  I  do  not 
adopt  the  proposition  that  the  whole  inquiry  is 
thrown  open.  When  it  has  been  ascertained  what 
the  alteration  is,  the  value,  as  altered,  should  be 
entered  in  the  supplemental  list.  The  result  will 
be,  that  we  vary  the  judgment  of  the  Divisional 
Court  by  sending  the  case  to  the  sessions,  that 
they  may  hear  the  evidence  and  solve  the  difficult 

E reposition  to  which  I  have  referred,  and  if  there 
as  been  an  alteration  in  rateable  value  within 
the  last  preceding  year,  a  supplemental  list  should 
be  made  out,  and  the  value  as  altered  should  be 
entered. 

BowEN,  L.J. — The  question  is  one  of  great 
difficulty.  It  has  to  be  decided  whether  what 
happen^  within  the  preceding  twelve  months  has 
entitled  the  dock  company  to  have  a  supplemental 
list  made  out.  The  argument  is  divided  into  two 
branches:  first,  as  to  whether  there  is  any  evi- 
dence which,  if  unaltered,  uncontradicted  and 
unqualified,  would  amount  to  prima  facie  evidence 
of  an  alteration  in  rateable  value  during  the  laBt 
preceding  twelvemonths.  If  this  is  so,  we  have 
to  consider  how  far  effect  is  to  be  given  to  such 
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evidence.  It  seems  tliat  during  the  last  year 
there  has  heen  a  falling  oQ  in  the  receipts  of  the 
company,  because  a  less  amount  of  tonnage  has 
come  into  the  docks,  and,  looking  at  that  circum- 
stance with  the  help  of  the  light  afforded  by  the 
previous  fall  in  the  companVs  profits,  I  think 
there  is  some  evidence  that  the  value  of  the  pro- 
perty is  not  what  it  was  before.  We  do  not  decide 
that  there  has  been  an  alteration  in  value,  but 
only  that  the  figures  require  explanation,  and 
iuTiush  prima  facie  evidence  of  such  an  alteration. 
Secondly,  to  what  extent  is  the  inquiry  to  be 
pursued  P  Is  the  quinquennial  list  to  oe  set  aside, 
and  the  true  value  assessed,  or  is  the  alteration 
only  to  be  taken  into  account  P  This  question  is 
difficult,  and  the  language  of  the  Act  is  not 
explicit.  As  the  Solicitor-General  has  pointed 
out,  the  quinquennial  list  is  part  of  the  machinery 
of  assessment.  It  is  not  intended  that  the  assess- 
ment should  go  on  according  to  the  same  valuation 
year  by  year,  nor,  on  the  other  hand,  that  the 
value  snould  be  inquired  into  in  each  year.  There 
is  a  compromise,  by  which  the  valuation  is  to  be 
readjusted  on  certain  conditions,  and  within 
certain  limits.  The  preamble  to  the  statute 
(32  &  33  Vict.  c.  67)  is  not  unimportant.  It  is : 
"  Whereas  it  is  expedient  to  provide  for  a  common 
basis  of  value  for  the  purposes  of  government 
and  local  taxation,  and  to  promote  uniformity  in 
the  assessment  of  rateable  property  in  the  metro- 
polis." The  first  section  aealing  with  the  quin- 
quennial list  is  sect.  43,  which  provides  that  the 
valuation  list  **  shall  last  for  five  years,  subject  to 
any  alterations  that  may  be  made  by  any  supple- 
mental or  provisional  list,  as  hereinaner  men- 
tioned." Then  sect.  46,  on  the  true  construction 
of  which  the  decision  must  turn,  contains  provi- 
sions for  readjusting  the  valuation  by  means  of 
a  supplemental  list.  Now  what  is  to  be  put  on 
the  supplemental  list  if  the  words  of  the  Act  are 
f oUowea  P  Sect.  46  does  not  say  that  the  true 
value  shall  be  shown,  but  that  the  supplemental 
list  **  shall  show  all  the  alterations  wnich  have 
taken  place  during  the  preceding  twelve  months." 
To  my  mind  it  is  mtended  that  the  supplemental 
list  shall  show  the  figures  to  which  the  rateable 
value  is  to  be  altered.  There  are  practical 
difficulties  in  the  way  of  adopting  the  other  view. 
One  is  that  any  dissatisfied  ratepayer  practically 
could  always  appeal  against  the  valuation  after 
the  time  for  appealing  had  elapsed,  by  altering 
his  premises,  or  by  taking  advantage  of  some 
alteration  which  might  have  occurred,  and  thus 
could  re-discuss  the  quinquennial  list  before 
another  tribunal.  It  is  no  doubt  a  reductto  ad 
ahatt/rdum  to  take  the  cafie  of  a  man  adding  a  story 
to  his  house,  and  then  claiming  to  reopen  the 
valuation  list,  but  still  it  is  an  illustration  of  the 
difficulties  attending  the  construction  contended 
for  on  behalf  of  the  appellants.  It  is  to  be 
observed  that  what  sets  free  the  ratepayer,  so  as 
to  enable  him  to  demand  a  supplemental  list,  is 
not  merely  an  alteration  in  the  rateable  value,  but 
any  alteration  "  in  any  of  the  matters  stated  in 
the  valuation  list.''  It  seems  an  absurd  result  if 
because  any  alteration,  however  trifling,  has 
taken  place,  a  valuation  de  novo  should  be  within 
the  reach  of  the  ratepayer.  In  my  opinion  the 
broad  view  of  the  meaning  of  this  obscure  Act  of 
Parliament,  is  that  it  is  not  consistent  to  suppose 
that  the  quinquennial  list  is  to  be  thrown  aside 
whenever  an  alteration  takes  place  within  the  last 


preceding  twelve  months,  but  that  only  the 
measure  of  the  alteration  is  to  be  taken  into 
account. 

Fry.  L.J. — ^There  are  two  questions  to  be  con- 
sidered.   The  first  is,  whether  a  fall  of  profits  is 
evidence  of  a  diminution  of  rateable  value.    I  am 
of  opinion  that  it  is  some  evidence  that  the  rate- 
able value  has  been  diminished,  such  as  might 
reasonably  be  expected  to  affect  the  mind  o!  a 
yearly  tenant.    The  fell  in  the  profits  may  he 
casual,  or  it  may  be  explained  by  other  circum- 
stances,  or  it  may  have  been  taken  into  accoant  in 
making  the  previous  valuation,  so  it  is  not  con- 
clusive ;  but  1  think  it  is  some  evidence.  Secondly, 
assuming  there  has  been  an  alteration  within  the 
last  preceding  year,  is  the  rateable  value  to  be 
ascertained  de  novo  for  the  purpose  of  making 
out  the  supplemental  list,  or  is  the  alteration  only 
to  be  ascertained  P     On  this  point  I  differ  from 
the  opinion  which  has  been  expressed  by  the  other 
members  of  the  court.    The  Act  of  Parliament  is 
intended  to  provide  machinery  for  the  purpose  of 
finding  out  the  true  rateable  value.    The  quin- 
quennial valuation  is  to  remain  in  force  until  an 
alteration  takes  place  in  some  of  the  matters 
stated  in  the  valuation  list.    The  list  is  then  to  be 
amended,  and  two  modes  of  doing  this  are  pro- 
vided— ^by  a  provisional  and  by  a  supplemental 
list.    As  the  result  of  an  examination  of  the 
provisions  of  sect.  46, 1  have  come  to  the  concln- 
sion  that  the    section    contains    machinery  for 
ascertaining  the   rateable  value,  but    none  for 
getting  at  the  amount  of  the  alteration.    I  think 
it  leaves  the  alteration  to  be  ascertained  bv  a 
comparison  of  the  true  rateable  value,  when  tnat 
is  ascertained,  with  the  existing  valuation  list. 
By  the  terms  of  the  section,  if  it  is  necessary  to 
make  out  a  supplemental  list,  such  list  is  t.o  be  in 
the  same  form  as  the  quinquennial  valuation  list, 
and  no  other  form  is  given.    It  is  said  that  the  sup- 
plemental list  may  be  made  to  show  the  alterations 
m  two  ways,  by  showing  the  difference  between 
the  old  list  and  the  true  value,  or  by  showii^ 
to  what  extent  the  old  valuation  has  been  affected, 
without  showing  what  the  real  value  is,  but  one 
way  only  will  allow  the  list  to  be  in  the  same  form 
as  the  quinquennial  list.     Sub-sect.  3  is  impor- 
tant, for  it  contains  directions  as  to  the  mode  in 
which  the  supplemental  list  is  to  be  made  out, 
and  it  contains  no  provision  for  ascertaining  the 
difference.     Then  as  to  the  arguments    which 
have  been  brought  forward  in  support  of  the 
opposite  view,  it  is  said  that,  under  sect.  47, 
sub-sect.  (1),  the  provisional  list  is  to  show  "  the 
gross  and  rateable  value  as  so  increased  or  so 
reduced,"  and  that  this  must  refer  to  the  quin- 
quennial valuation  list  as  increased  or  reduced ; 
but  I  think  it  means  the  true  gross  and  rateable 
value  as  increased  or  reduced.    Then  it  is  said  to 
be  improbable  that  the  Act  should  be  intended  to 
allow  the  true  value  to  be  ascertained  after  a 
lapse  of  only  one  year  from  the  date  of  the  quin- 
quennial valuation.    I  think  the  answer  is,  that 
tne  quinquennial  valuation  is  to  be  assumed  to  be 
right,  and  is  to  remain  in  force  unless  an  altera- 
tion takes  place ;  but  if  it  then  turns  out  to  be 
wrong,  I  see  no  reason  whv  it  should  not  be  cor- 
rectea.     Then  it  is  said  tJtat  the  occupier  might 
make  an  addition  to  his  premises  and  suggest 
that  there  was  an  alteration,  and  reopen  the  quin- 
quennial valuation  list,  and  so  get  a  reduction  of 
his  rates.    I  am  inclined  to  think  that,,  under 
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such  circumstances,  he  would  not  be  able  to  prove 
an  alteration  within  the  meaning  of  sect.  46 ;  but 
the  case  suggested  is  highly  improbable,  and 
extreme  cases  are  not  safe  guides  to'the  construc- 
tion of  a  statute.  Moreover,  I  am  not  satisfied 
that  it  would  be  unreasonable  that  the  occupier 
should  obtain  a  reduction  if  his  property  was 
really  valued  too  high,  for  he  has  suffered  a  wrong. 
For  these  reasons  I  think  the  Act  provides 
machinery  for  ascertaining  the  real  value. 

Judgment  reversed. 

Solicitors     for     appellants,     Freshfielda     and 
Williams.  , 

Solicitor  for  respondents,  J.  W,  Marsh. 


Friday,  Apnl  4, 1884. 

(Before  Beett,   M.B.,  Baggallat  and  Lindlet, 

L.JJ.) 

Beg.  V,  The  Ovekseejels  op  the  Parish  op 

TONBBIDGE.  (a) 

appeal  pbom  the  queen's  bench  division. 

Burial  hoard — District  having  a  separate  burial 
growndr^lS  ^  19  Vict,  c.  128,  s.  12. 

By  18  ^  19  Vict,  c.  128,  s,  12,  the  vestry,  or  meeting 
in  the  nature  of  a  vestry,  of  am,y  parish,  tovmshij), 
or  other  district  not  s^aratety  ma,intaining  lis 
own  poor,  which  has  heretofore  had  a  sepa/rate 
huricit  ground,  may  appoint  a  burial  board,  and 
from  time  to  time  supply  vacancies  therein,  and 
may  exercise  tlie  same  powers  of  authorisation, 
approval,  and  sanction  %n  relation  to  su^h  burial 
hoard  and  su^h  other  powers  as  are  vested  in  the 
vestry  of  a  parish  separately  maintaining  its 
own  poor. 

Held,  that  this  section  applies  to  a  district  having  a 
separaie  burial  ground,  bui  not  separately 
maintaining  its  own  poor,  which  is  part  of  a 
district  already  having  a  legally  constitvted  burial 
board. 

Judgment  of  Field  and  Mathew,  J  J,  reversed. 

This  was  an  appeal  on  behalf  of  the  Southborough 
Burial  Board  from  the  judgment  of  Field  and 
Mathew,  JJ.  discharging  a  rule  for  a  m/xndamiu^ 
directing  the  overseers  of  Tonbridge  to  levy  and 
pay  the  sum  of  2921. 10s.,  the  expenses  of  the  said 
board,  on  the  ground  that  the  inhabitants  of 
Southborouffh  had  no  power  to  constitute  a  sepa- 
rate burial  board  for  the  district  of  St.  Thomas 
and  St.  Peter. 

The  facts  were  stated  in  a  special  case,  which  is 
aet  oat  in  the  report  in  the  court  below,  ante, 
p.  232,  and  49  L.  T.  Bep.  N.  S.  170. 

Sir  H.  S.  Giffard,  Q.O.,  F.  Meadows  White,  Q.C., 
and  Archibald,  for  the  appellants. 

Charles,  Q.O.,  Lumley  Smith,  Q.C.,  and  Candy, 
for  the  respondents. 

The  arguments  are  suflBciently  noticed  in  the 
judgments. 

Beett,  M.B. — ^The  longer  I  sit  as  a  judge  the 
more  strongly  I  come  to  the  opinion  that  in  con- 
struing an  Act  of  Parliament  the  safest  mode  of 
interpretation  is  to  construe  the  words  according 
to  their  ordinary  meaning  and  construction  in  the 
English  language,  as  used  with  reference  to  the 
subject-matter  with  which  they  deal.  There  is 
bardly  any  Act  of  Parliament,  certainly  none  in 

(a)  B«ported  by  P.  &  Hutchihs,  Esq.,  BAiriBter-at-Lair. 


which  the  language  is  not  absolutely  plain,  where 
difficulties,  inconvenience,  and  alleged  injustice 
may  not  arise,  and  the  moment  one  allows  oneself 
to  go  into  those  considerations  one  inevitably  gets 
into  a  state  of  doubt,  and  unless  there  is  some- 
thing which    prevents    one    from    reading    the 
language  according  to  its  ordinary  interpretation, 
both  as  to  words  and  as  to  construction,  interpre- 
tation, and  use  by   people  who    deal  with  the 
subject-matter  of  an  Act  of  Parliament,  it  seems 
to  me  that  it  ought  to  be  so  read.    The  section  to 
which  we  are  called  upon  to-day  to  give  an  inter- 
pretation is  the  12th  section  of  18  &  19  Vict. 
c.   128.      That  section  says    that  "The  vestrv, 
or  meeting  in  the  nature  of  a  vestry,  of  any  parish, 
new  parish,  township,  or  other  district  — ^now 
that  district  is  clearly  a  district  which  is  distin- 
guished   from    the   parish    or    township — "not 
separately  maintaining  its  own  poor,  and  wluch 
}ms  heretofore  had  a  separate  burial  ground  "— 
that  is,  before  the  passing  of  this  Act  nas  had  a 
separate  burial  ground — "may  appoint  a  burial 
board."    Now  it  is  admitted  that  those  words, 
used  in  their  ordinary  grammatical  sense,  and 
idiom  and  construction,  apply  precisely  to  this 
district  of  Southborough.    They  apply  exactly  in 
terms.    But  it  is  urged  that  nevertneless  we  are 
not  to  apply  them  exactly  in  their  terms,  that 
they  are  not  to  be  read   as  their  terms  would 
require  one  to  read  them  if  there  is  nothing  to 
prevent  their  being  so  read.    It  was  argaed  before 
us  that  there  were  two  lines   of   consideration 
which  obliged  us  to  read  them  and  to  apply  them 
otherwise  than  in  their  ordinary  sense  as  applied 
to  parishes,  burial  grounds,  and  burial  boards. 
In  the  first  place,  it  was  urged  that,  if  they  are 
considered  according  to   their   ordinary   gram- 
matical construction,  they  would  be  found  to  be 
practically  in  contradiction    to    other  sections 
in  a  series  of   Acts   of    Parliament  which   are 
to    be    read    as     one,    and     which    apply    to 
burial   boards  and    districts.    If    it    had    been 
found    that    reading   them    in    their    ordinary 
sense  they  would  contradict  other  enactments, 
but  reading  them  in  a  sense  which  they    are 
capable  of  l^ing  read,  though  not  in  an  ordinary 
sense  they  would  not,  then  I  agree  that  the  proper 
construction  would  be  to  read  all  the  enactments 
together,  so  that  they  should  not  contradict  each 
other.     But  I  have  been  unable  to  discover  that, 
by  reading  this  enactment  in  its  ordinary  sense, 
it  would  be  found  to  be  practically  contradictory 
to  any  other  enactments.    Therefore  the  argu- 
ment comes  to  this,  that  if  it  is  read  in  its  ordi- 
nary sense  it  would  produce  great  inconvenience ; 
and  it  is  also  urged  that  if  read  in  its  ordinary 
sense  it  will  produce  a  ^^reat  injustice.      Now, 
with  regard  to  the  Question  of  inconvenience,  I 
think  it  is  a  most  oangerous  doctrine.      If  an 
enactment  is  such  that  by  reading  it  in  its  ordi- 
nary grammatical  sense  a  palpable  injustice  is 
produced,  whereas  by  reading  it  in  a  sense  in 
which  it  is  capable  of  being  I'ead,  although  not 
exactly  its  ordinary  sense,  no  injustice  is  pro- 
duced, then  I  admit  at  once  that  it  must  always 
be  assumed  that  the  Legislature  intended  the  Act 
to  be  so  read  as  to  produce  no  injustice,  and  that 
it  should  not  be  read,  if  possible,  so  as  to  produce 
a  palpable  injustice.    The  question  seems  to  me 
to  be  reduced  to  this,  does  the  reading  of  this 
section  in  its  ordinary  sense  as  applied  to  the 
subject-matter  produce  any  absurd  inconvenience 
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or  palpable  injustice  P  The  alleged  inconvenience 
is  that  there  will  be  two  burial  boards,  that  a 
minor  board  will  be  dealing  with  this  district,  and 
a  larger  board  can  also  deal  with  the  district. 
But  what  is  the  inconvenience  P  The  only  incon- 
venience that  is  suggested  is  this,  that  it  is 
inconvenient  that  the  people  living  in  the  district 
should  have  to  pay  for  the  maintenance  and  con- 
struction of  both  grounds.  Therefore  the  incon- 
venience alleged  is  the  same  thing  as  the  injustice 
that  has  been  suggested.  There  is  no  incon- 
venience of  working.  In  this  case  it  cannot  be 
said  it  is  inconvenient  that  the  one  board  should 
manage  one  ground  and  the  other  board  should 
manage  the  other  ground.  The  inconvenience,  if 
examined,  is  the  same  as  the  injustice  in  this  case. 
Now,  what  is  the  injustice  P  The  alleged  injus- 
tice is,  that  people  may  be  obliged  to  bear  a  double 
burden.  Now,  which  people  would  be  obliged  to 
bear  a  double  burden,  if  either  P  Not  the  people 
of  the  larger  district ;  they  do  not  bear  any  aouole 
burden.  It  was  suggested  by  Mr.  Charles  that 
there  was  an  injustice  on  the  larger  district, 
because  it  might  render  the  people  of  the  minor 
district  less  able  to  contribute  to  the  whole. 
That  is  too  infinitesimal  for  any  practical  appli- 
cation. There  is  no  danger  of  such  a  thing. 
The  alleged  injustice  is  upon  the  inhabitants  of 
the  minor  district.  Now,  of  course,  if  the  effect 
of  allowing  them  to  appoint  a  burial  board  of 
their  own  is,  ipso  facto,  to  get  rid  of  the  burial 
board  of  the  larger  district  with  regard  to  them, 
then  there  is  no  injustice  at  all ;  therefore,  if  we 
should  come  to  the  clear  conclusion  that  by 
appointing  a  board  in  their  own  district  they  ^et 
nd  altogether  of  the  board  of  the  larger  district, 
then  there  would  be  no  possible  injustice.  But 
we  must  decide  this  case  on  the  assumption,  which 
I  think  myself  it  is  very  likely  will  be  the  result, 
that  after  the  appointment  of  a  district  burial 
board  the  inhabitants  of  the  minor  district  will 
be  still  liable  to  pa^  rates  in  respect  of  the  larger 
burial  board  for  its  maintenance,  and  for  the 
maintenance  and  perhaps  the  charges  of  further 

furchases  of  burial  ground  lor  the  larger  district, 
assume  and  take  that  to  be  so.  Where  is  the 
injustice  P  It  is  said  that  there  is  an  injustice 
upon  these  people  because  they  will  have  to  pay 
double  rates.  But  is  it  not  an  obligation  upon 
them  P  It  is  their  own  choice  by  their  own  tree 
will.  There  is  no  injustice  in  allowing  people  to 
pay  double  rates,  but  there  might  be  an  injus- 
tice if  they  were  prevented.  It  has  been  sug- 
? jested  during  the  argument  that,  if  there  be  a 
arge  parish  and  a  district  at  one  end  of  it  which 
becomes  rich  and  populous,  because  there  has 
been  a  board  at  one  time  appointed  for  the  whole 
parish  when  circumstances  were  different,  which 
Doard  cannot  be  got  rid  of,  therefore  the  rich 
district  at  one  end  of  the  parish,  for  its  own 
puipose  and  for  its  own  convenience  clearly 
desiring  to  have  a  separate  board  of  its  own  and 
a  separate  ground,  never  shall  be  allowed  to  do 
so;  and  because  when  the  circumstances  were 
different  there  was  a  burial  board  for  the  whole 

Earish,  the  district,  the  circumstances  of  which 
ave  altered,  is  to  be  prevented  from  exercising 
its  own  will  which  otherwise  it  might.  It  seems 
to  me  that  upon  a  balance  of  injustice  it  is  more 
unjust  to  prevent  people  from  doing  what  they 
want,  without  interfering  with  other  people,  sub- 
jecting  themselves  only   at  their  own  will  and 


pleasure  to  pay  an  increased  amount,  namely, 
double  rates.  The  injustice  seems  to  me  to  cut 
against  the  argument  for  which  it  has  been 
brought  forward.  I  can  see  no  injustice  at  all 
which  will  be  occasioned  by  reading  this  section 
in  its  ordinary  grammatical  English  sense,  as 
applied  to  the  suDJect-matter.  Therefore,  in  mj 
opinion,  we  ought  to  stand  by  the  golden  role, 
and  read  this  section  according  to  its  ordinanr 
sense  as  applied  to  the  subject-matter.  And  if 
we  do,  it  applies  in  terms  and  in  construction 
precisely  to  this  district.  And,  if  so,  this  district 
was  entitled  to  form  a  burial  board,  and  a  bofird 
so  formed  is  a  legal  burial  board.  I  do  not  pre- 
tend to  say  it  is  not  difficult ;  these  things  are 
always  difficult.  I  cannot  gather  from  the  judg- 
ment of  Field,  J.  exactly  wnether  he  acted  upon 
the  view  that  there  was  something  in  the  statutes 
inconsistent  with  this  section  read  in  its  ordinary 
terms,  or  on  the  ground  that  this  was  unjust.  If 
he  came  to  the  conclusion  on  the  ground  that  it 
was  unjust,  I  confess  that  the  injustice  does  not 
strike  me  as  it  must  have  struck  him.  I  cannot 
see  that  any  of  the  cases  which  have  been  cited 
are  at  all  in  conflict  with  the  decision  we  now 
come  to.  There  are  some  expressions  in  the  judg- 
ment of  Blackburn,  J.  in  Beg.  v.  The  Overseen  of 
Walcot  8t  8 within  (6  L.  T.  Rep.  N.  S.325;  2 
B.  &  S.  571)  which  seem  to  be  in  favour  of  the 
view  that  a  double  burial  board  and  the  results 
of  it  would  be  absurd,  and  there  are  some  expres- 
sions of  Crompton,  J.  in  the  same  case  that  seem 
to  show  there  was  still  a  lingering  doubt  in  his 
mind  whether  they  might  not  be  unjust.  But, 
as  I  say,  I  caimot  see  the  absurdity,  and  after 
due  consideration  I  cannot  entertain  a  doubt,  and 
I  do  not  think  there  is  anything  in  that  judg- 
ment which  ought  to  overrule  the  opinion  which 
I  have  formed. 

Baggallay,  L.J. — As  the  other  members  of  the 
court  have  a  clear  opinion  that  this  appeal  should  be 
allowed,  my  dissent,  even  if  I  expressed  any,  would 
be  immaterial  to  the  decision  of  the  case ;  but  I  feel 
bound  to  say  that  throughout  the  argument  I  have 
entertained  considerable  doubts,  and  those  doubts 
have  not  been  altogether  removed.  At  the  same 
time  my  doubts  are  not  sufficient  to  induce  me  to 
say  that  I  dissent  from  the  judgment  which  the 
other  members  of  the  court  think  should  be  pro- 
nounced, I  am  desirous  of  stating  what  my 
doubts  are.  The  original  Act  of  Parliament  (Id 
&  16  Vict.  c.  85)  had  for  its  main  object  the  diis- 
continuance  of  burials  within  the  metropolis,  and 
making  provision  for  other  burial  grounds.  That 
Act  of  Parliament  was  confined  to  parishes  in 
their  integrity.  I  look  to  the  definition  of  the 
word  parish,  and  I  find  that  a  parish  is  a  particular 
place  naving  separate  overseers  of  the  poor,  and 
separately  maintaining  its  own  poor.  Then  I  also 
look  for  the  definition  of  the  word  overseer.  It 
is  explained  as  any  person  authorised  to  collect 
the  rate  for  the  relief  of  the  poor.  Then  came 
the  Act  16  &  17  Vict.  c.  134,  which  in  effect 
extended  all  the  provisions  of  the  Act  which 
previously  applied  to  the  metropolitan  burial 
grounds.  There  again  it  was  limited  to  paruh. 
Then  we  have  18  &  19  Vict.  c.  128,  a  provision 
which  deals  with  parishes  as  a  whole.  And  it  is 
considered  desirable  to  extend  or  to  alter  those 
provisions,  and  therefore  this  12th  section  of  the 
Act  of  18  &  19  Vict.  c.  128  provides  that  burial 
boards  may  be  appointed  for  districts  forming 
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portions  of  a  whole  parish  in  such  cases  as  where 
the  district  is  not  separately  maintaining  its  own 
poor,  and  has  heretofore  had  a  separate  hurial 
gjoand.  There  can  be  no  question  at  the  present 
time  that  the  Southborough  district  had  its  own 
separate  burial  ground,  and  it  is  not  separately 
maintaining  its  own  poor.  If  I  follow  the  cir- 
cumstances aright,  from  what  appeared  in  the 
case  of  Viner  v.  The  Overseers  of  Tonhridge  (2  E. 
&E.  9;  28  L.  J.  251,  M.  C.)  the  Southborough 
district  had  had  its  separate  burial  ground, 
namely,  a  yard  adjoining  the  church,  for  twenty 
odd  years  before  any  of  these  Acts  were  passed, 
and  there  cannot  be  a  doubt  that  it  is  a  matter  of 
considerable  inconvenience  that  the  inhabitants 
of  this  district  should  only  have  a  burial  ground 
two,  three,  or  four  miles  from  their  own  church 
away  from  where  most  of  them  live.  I  suppose 
they  were  outvoted  at  the  meeting.  Now  I  think 
it  must  be  admitted  that,  if  this  section  stood  by 
itself,  considered  entirely  by  itself,  it  would  be 
sufficient  to  embrace  the  case  which  has  arisen, 
and  would  entitle  the  board  actually  appointed  for 
the  district  to  call  upon  the  overseers  of  Tonhridge 
for  the  amount  of  tne  expenses  of  enlarging  the 
Southborough  ground.  But,  although  in  con- 
struing these  provisions  in  Acts  of  Parliament  I 
fully  assent  to  what  the  Master  of  the  Bolls  has 
said  as  to  giving  worda  their  simple  meaning  and 
interpretation,  still  where  you  have  one  Act  with 
express  provisions  to  be  read  with  another,  its 
interpretation  may  be  affected  by  reference  to 
those  other  Acts  of  Parliament.  I  should  rather 
treat  them  toother.  It  is  argued  by  Mr.  Charles 
and  Mr.  Smith  that  when  a  burial  board  is 
appointed  for  the  whole  of  a  district  there  is  no 
provision  for  the  appointment  of  a  burial  board 
or  ground  or  the  maintenance  of  a  ground  for 
a  portion  of  an  entire  district.  Certainly  that 
doubt  has  pressed  upon  my  mind  all  the  way 
through.  That  doubt  is  to  some  extent  removed 
when  I  come  to  take  into  consideration  the 
5th  section  of  the  still  later  Act  (20  &  21  Vict.  c. 
81),  which  ffives  an  express  power  of  dealing  with 
portions  of  a  district  for  the  appointment  of  a 
ourial  board.  It  indicates  the  general  view  of  the 
legislature  that  there  was  a  power  of  dealing 
with  portions  of  a  district  even  if  a  board  were 
appointed  for  the  whole.  I  have  to  read  sect.  5 
of  that  later  Act  in  connection  with  the  other 
sections,  and  to  some  extent  that  removes  the 
doubts  which,  if  sect.  12  of  18  &  19  Vict.  c.  128, 
and  those  precediiig  had  stood  alone,  I  should 
have  entertained.  The  doubts  upon  my  mind 
have  not  been  wholly  removed.  They  do  not 
amount  to  sufficient  to  cause  me  to  say  I  dissent. 
I  may  perhaps  say  that  the  case  has  been  so 
thorougtdy  and  completely  argpied  that  no  advan- 
tage would  have  been  obtained  by  adjournment 
for  further  consideration. 

LiiTDLEY,  L.J. — It  is  impossible  to  read  these 
Acts  of  Parliament  without  sajing  that  there 
are  obscurities  and  difficulties.  Now  the 
question  which  we  have  to  decide  is  one  very 
easily  asked,  but  not  so  easily  answered.  We 
have  got  this  state  of  things :  An  ecclesiastical 
district  was  c€u-ved  out  of  the  old  mother  parish 
of  Tonhridge  under  1  <&  2  Will.  4,  c.  38,  that  is, 
St.  Peters,  Southborough.  St.  Peters,  South- 
borough, has  a  burial  ground.  Southborough  is 
subdivided  for  some  purposes  by  having  another 
district  carved  out  of  it,  St.  Thomas,  which  was 


done  in  1871.  I  do  not  think  myself  the  last 
point  is  material  to  the  question  we  have  to 
solve,  because,  for  all  the  purposes  with  which  we 
have  to  deal  with  the  district,  St.  Peters  was  a 
district  with  a  burial  ground,  and  not  maintain- 
ing its  own  poor.  Now  the  rest  of  the  facts 
which  are  material  are  these:  Tonhridge  Wells 
is  also  a  district  which  was  a  long  time  ago  carved 
out  of  the  same  old  mother  parish  of  Tonhridge. 
Tonhridge  Wells  has  a  burial  ground  of  its  own. 
Now  the  Acts  of  Parliament  which  were  passed 
before  1855  relating  to  these  matters  applied  td 
parishes.  As  the  Act  of  1855  expressly  states, 
it  was  found  necessary  to  amend  these  Acts  and 
make  further  provision  for  the  burial  of  the  dead. 
And  provision  is  made  in  sect.  12  for  districts 
which  were  not  parishes.  If  we  look  only  at  the 
language  of  sect.  12  it  is  impossible  to  deny  that 
this  case  comes  within  its  terms.  The  language 
of  that  section  exactly  meets  the  present  case. 
Tonhridge  is  the  mother  parish  minus  Tonhridge 
Wells.  Is  that  any  reason  why  a  district  in  the 
mother  parish  of  Tonhridge  should  not  have 
another  burial  board  ?  I  can  see  no  reason  for 
drawing  the  distinction  between  the  real  old 
mother  parish  having  its  own  burial  board,  and 
such  a  district  as  Tonhridge  minus  Tonhridge 
Wells.  In  either  case  it  appears  to  me,  if  you  once 
find  it  falls  within  sect.  12,  that  there  is  none. 
The  fact  that  there  may  be  two  jurisdictions 
appears  incidentally  from  that  Act  of  1860 
(23  &  24  Vict.  c.  64),  to  which  Mr.  Charles  has 
referred.  Sect.  5  runs  thus :  "  Where  any  parish 
or  place  has  been  divided  into  two  or  more  parts 
or  districts  for  all  or  any  ecclesiastical  purposes, 
and  any  one  of  such  parts  has  a  separate  burial 
PTOund,  it  shall  not  be  lawful  for  tne  vestrv,  or 
meeting  in  the  nature  of  a  vestry,  for  such  entire 
parish  or  place  to  appoint  a  burial  board  with- 
out the  approval  of  one  of  Her  Majesty's  Prin- 
cipal Secretaries  of  State."  I  infer  from  this 
that  such  a  thing  was  possible,  that  there  could  be 
a  burial  board  in  a  district  and  also  one  for  the 
whole  parish.  It  is  said  that  the  Act  of  1857 
(20  &  21  Vict.  c.  81),  and  the  second  case  of  Reg.  v. 
The  Overseers  of  Walcot  St.  Swithin  {ubi  sup.)  were 
opposed  to  our  construction  of  18  &  19  Vict. 
c.  128,  8. 12.  It  is  very  true  that  20  &  21  Vict, 
c.  81,  s.  5  haying  been  passed,  inconveniences  were 
perceived,  and  an  attempt  was  made  to  prevent 
certain  inconveniences  which  might  flow  from  the 
construction  we  put  upon  18  &  19  Vict.  c.  128,  s.  12. 
But  it  seems  strange  that,  if  there  can  be  a  district 
in  a  parish  which  has  a  burial  board  under 
20  &  21  Vict.  c.  81,  s.  5,  it  should  not  have  the 
same  privilege  under  18  &  19  Vict.  c.  128,  s.  12. 
Under  20  &  21  Vict.  c.  81,  s.  5,  possibly  the  incon- 
veniences are  obviated.  Now  let  us  see  what  the 
inconveniences  are.  The  inconvenience  will  be 
this,  that  the  inhabitants  of  the  district  of  South- 
borough will,  as  regards  their  burial  board,  be 
subject  to  a  double  rate,  they  will  have  two 
burdens  upon  them.  That  will  be  the  worst.  Who 
imposes  tnose  burdens  P  They  impose  them  upon 
themselves.  I  do  not  see  any  particular  injustice 
in  that.  I  cannot  see  that  tnere  is  any  sufficient 
reason  for  saying  that  this  case  is  not  within 
sect.  12.  For  these  reasons  it  appears  to  me 
the  true  construction  to  be  put  upon  the  statute 
is  that  given  by  the  Master  of  the  Bolls. 

Appeal  allowed.    Order  for  a  peremptory  man^ 
aamus  suspended  for  a  month. 
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Solicitors  for  the  prosecution,  TiUeard,  Chdden, 
and  Hohnie, 

Solicitors  for  the  defendants,  White  and  Sons. 


Jwne  12  and  13, 1884. 
(Before  Brett,  M.R.,  Bowen  and  Fry,  L. JJ.) 

The  Boajld  of  Works  por    the  Wandsworth 
District  v.  The  United  Kingdom  Telephone 
Company  Limited,  (a) 
appeal  prom  the  queen's  bench  division. 

Telephone— -Overhead  wires — Injunction — Propei'ty 
of  district  hoard  in  street — Meaning  of  words 
**  vest  '*  a/nd  "  street " — Me:tropolis  Management  Act 
1865  (18  #■  19  Vict.  c.  120),  ».  9^— Telegraph  Act 
1863  (26  |-  27  Fic<.  c.  112),  s.  12. 

By  the  Metropolis  Management  Act  1855  (18  ^  19 
Vict.  c.  120),  «.  96,  "  aU  streets  being  highways 
.  .  .  .  shall  vest  in  and  he  under  tlie  manage' 
ment  a/nd  control  o/  the  vestry  or  district  hoard 
of  the  parish  or  district  in  which  such  highways 
are  situate** 

Defendarvts,  a  telephone  company,  fixed  a  telephone 
wire  to  a  chimney,  cund  stretched  it  across  a 
street,  which  was  vested  in  plaintiffs  as  the 
district  hoard,  ai  a  height  of  ahout  thirty  feet 
from  the  ground.  Plaintiffs  brought  an  action 
for  an  injunction  to  restrain  defendants  from 
keeping  up  the  wire. 

Held,  that  what  was  vested  in  plaintiffs  was  the 
property  in  the  surface  of  tlie  ground  togetlier  with 
as  much  space,  hoth  above  and  helow  the  suiface, 
as  amounted  to  the  area  of  ordinary  user ;  and 
that,  as  the  unre  vn  question  was  ahove  this  area, 
and  was  not  shown  to  he  dangerous,  so  as  to 
amount  to  a  nuisance,  plaintiffs  were  not  entitled 
to  an  injunction. 

Held,  aXso,  that  defendants  did  not  require  plain- 
tiffs* consent  under  26  ^  27  Vict,  c,  112,  s.  12, 
to  entitle  them  to  place  the  xnire  across  the  street. 

Judgment  of  Stephen,  J,  reversed. 

Coverdale  v.  Charlton  (40  L,  T,  Rep,  N.  8.  88; 
4  Q.B.  Div.  104)  and  Rolls  v.  The  Vestry  of 
St.  George  the  Martyr,  Southwark  (43  L,  T, 
Eep,  N,  8, 140;  14  Ch.  Biv,  785)  commented  on 
and  explained. 

This  was  an  action  tried  before  Stephen,  J.,  with- 
out a  jury,  in  which  the  learned  judge  reserved 
judgment. 

l%e  facts  and  arguments  are  sufficiently  stated 
in  the  judgment. 

Fh^Xbrick,  Q.O.,  WUhinson,  and  jB.  0,  B,  Lane 
for  the  plaintiiEs. 

B.  E,  Webster,  Q.C.,  CoxensSardy,  Q.C.,  and 
MovUon  for  the  defendants. 

Cur.  adv.  vult. 

May  13.— Stephen,  J. — ^This  case  was  argued 
before  me  on  the  8th  and  9th  inst.,  and  I  reserved 
XDj  judgment  on  account  of  the  importance  of  the 
points  involved  in  it.  The  &cts  were  as  follows : 
The  United  Kingdom  Telephone  Company  is  a  j  oint- 
stock  compcmy  not  incorporated  by  any  private  Act 
of  Parliament.  They  lately  erected  for  a  private 
person  in  Putney  a  telephonic  wire  connectmg  two 
of  his  places  of  business  in  Putney,  and  supplied 
it  at  each  end  with  proper  telephonic  apparatus. 
The  wire  and  the  instruments  are  the  property  of 

(•)  Beported  by  W.  P.  EvntSLBT  and  P.  B.  Hutcbikb,  Eaqrs., 
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the  company,  and  are  maintained  by  them,  their 
use  being  regulated  by  a  contract  between  them 
and  their  customer.  The  wire  is  attached  at 
eleven  different  points  to  chimneys,  and  is  carried 
at  several  places  for  a  considerable  distance  over 
highways  in  the  district.  At  one  place  it  passes 
over  the  Hi^h-street  of  Putney  at  a  very  obtuse 
an^le,  its  height  from  the  ground  being  thirty  feet, 
and  its  total  length  from  the  point  of  attachment 
on  the  east  side  to  the  point  of  attachment  on  the 
west  side,  and  thence  to  a  third  point  of  attach- 
ment on  the  east  side,  being  430  feet,  or  143  yards 
or  thereabouts,  the  greater  part  of  which  is  over 
the  street.  The  plaintiffs  are  the  Wandsworth 
Board  of  Works,  and,  by  the  Metropolis  Manage- 
ment Act  1855  (18  A  19  Vict.  c.  120),  s.  96,  aU 
streets  bein^  highways  are  vested  in  them,  and 
are  under  their  management  and  controL  The 
action  was  for  an  injunction  to  restrain  the  defen- 
dants from  retaining  the  wire  without  their  con- 
sent in  the  position  in  which  it  was  placed.  They 
put  their  case  on  three  distinct  grounds.  In  the 
first  place,  they  contended  that  the  defendants 
were  a  company  subject  to  the  provisions  of  the 
Telegraph  Act  of  1863  (26  &  27  Vict.  c.  112), 
s.  12,  and  were,  as  such,  forbidden  to  place  a  tele- 
phone over  or  along  or  across  a  street  or  public 
road  except  with  the  consent  of  the  body  having 
the  control  of  it.  In  the  second  place,  the  plain- 
tiffs said  that,  as  owners  of  the  soil,  they 
had  an  absolute  right  to  prevent  the  defendants 
from  suspending  wires  over  their  road,  upon 
the  principle  that  the  air  above  the  road 
was  as  much  theirs  as  the  road  itself.  In  the 
third  place,  the  plaintiffs  said  that  the  overhead 
wire  was  in  fact  a  nuisance  to  the  road,  exposing 
the  persons  using  it  to  danger.  The  first  of  theHO 
arguments  turns  upon  the  construction  of  the 
Telegraph  Acts,  and  was  put  as  follows : — ^The 
Telegraph  Act  of  1869  (32  &  33  Vict.  c.  73)  is  by 
sect.  2  incorporated  with  the  Telegraph  Act  of 

1868  (31  &  32  Vict.  c.  110.)  The  Telegraph  Act 
of  1868  (31  &  32  Vict.  c.  110)  is  by  sect.  2  incor- 
porated with  the  Teleflraph  Act  of  1863  (26  A  27 
Vict.  c.  112.)     Therefore  the  Telegraph  Act  of 

1869  is  incorporated  with  the  Telegraph  Act  of 
1863.  But  in  the  Act  of  1869  "  telegraph  com- 
pany" is  defined  to  mean  "any  company,  cor- 
poration, or  persons  for  the  time  bein^  engaged 
in  transmittmg,  or  by  any  instrument  mcorpors- 
ting  the  same  authorised  to  transmit,  telegrams 
within  the  United  Kingdom ; "  and  in  The 
Attorney -GcTier at  v.  Edison  Tel^hone  Company 
(43  L.  T.  Itep.  N.  S.  697 ;  6  Q.  B.  Div.  244)  it 
was  held  that  a  telephonic  message  is  a  tei^^m. 
Therefore  the  telephone  companv  is  a  tel^grapli 
company  within  tne  Act  of  1869 ;  therefore  it  is 
a  company  under  the  Act  of  1863  ;  and  therefore 
the  12th  section  applies  to  it.  To  appreciate  this 
argument  it  is  necessary  to  look  at  the  objects  of 
the  three  Acts.  The  Act  of  1863  is  an  Act  in- 
tended principaJlv  to  abbreviate  legislation  re- 
specting telegraph  companies  authorised  by  Parlia- 
ment, by  providing  a  general  constitution  to  be 
applied  to  each  special  case  by  reference,  in  the 
same  way  as  the  Lands  Clauses  Act  and  the  Bail- 
ways  Clauses  Act  fulfil  similar  purposes  for  other 
classes  of  companies.  The  Act  of  1868  gives  the 
Postmaster-General  all  the  powers  of  a  telegraph 
company  under  the  Act  of  1863,  and  enables  him 
to  purchase  on  terms  set  forth  in  the  Act  the 
undertakings  of  telegraph  companies.    The  Act 
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of  1869  gives  the  Postmaster- General  a  monopoly 
of  telegrams  (which  has  been  held  to  include  tele- 
phonic messages),  and  makes  provision  in  re- 
ference to  certain  contracts  and  purchases  then 
effected  or  in  negotiation  ;  and  no  doubt  this  Act 
would  operate  to  restrain  the  defendants  from 
sending  telephonic  messages,  if  they  had  not  been 
licensed  to  do  so  by  the  Postmaster-General.  But 
it  does  not  put  private  companies  for  telegraphic 
purposes  into  the  position  of  telegraphic  com- 
pames  authorised  by  Parliament.  On  the  con- 
trary, the  short  result  of  all  the  Acts  read  to- 
gether is  to  make  the  Postmaster-General  the 
only  telegraph  company  in  England  (exceptions 
excepted),  and  to  give  him  all  the  powers 
for  the  erection  of  telegraphs  which  were  by  the 
Act  of  1863  intended  to  be  conferred  on  private 
telegraph  companies  incorporated  by  private  Acts, 
The  defendants  are  simply  a  joint-stock  company 
licensed  by  the  Postmaster-General  to  carrv  on  a 
business  from  which  they  would,  but  for  his 
licence,  be  restrained  by  the  Act  of  1869.  But  it 
is  clear  to  me  that  they  have  none  of  the  powers 
of  a  company  under  the  Act  of  1863.  The  only 
parts  of  the  three  incorporated  Acts  which  apply 
to  them  are  those  which  forbid  them  to  carry  on 
their  business  without  licence  from  the  rost- 
master-Gteneral  and  possibly  those  which  autho- 
rise him.  if  he  thinks  fit,  to  buy  their  undertaking. 
I  think,  therefore,  that  the  first  argument  used  by 
the  plaintiffs  fails.  The  second  argument  is  that 
the  effect  of  the  Metropolis  Management  Act  of 
1855  is  to  give  them  the  sole  right  to  prevent  a 
wire  from  being  stretched  across  the  roads  at  any 
height  which  a  private  person  would  have  to  pre- 
vent such  a  wire  being  suspended  over  his  field  or 
garden.  This  argument  depends  upon  the  effect 
given  to  the  words  of  the  Metropolis  Management 
Act  of  1855.  (18  &  19  Vict.  c.  120),  |s.  96.  The 
words  are :  "  All  streets  being  highways,  and  the 
pavements,  stones,  and  other  materials  thereof 
.  .  .  shall  vest  in  and  be  under  the  manage- 
ment and  control  of  the  vestry  or  district  board 
oi  the  parish  or  district  in  which  such  highways 
are  situate."  The  interpretation  of  words  almost 
identical  with  these  has  oeen  considered  in  several 
reported  cases,  particularly  in  Coverdah  v.  Charh 
ton  (3  Q.  B.  Div.  376,  and  on  appeal,  40  L.  T.  Brep. 
N.  S.  88 ;  4  Q.  B.  Div.  104).  This  case  is  recognised, 
followed,  and  carefully  explained  in  Bolls  v.  8t 
Oeorge\  SouiJmark  (43  L.  T.  Eep.  N.  S.  140 ;  14 
CL  Div.  785).  The  words  on  which  that  case  turned 
were :  "  All  streets  being,  or  which  at  any  time 
become,  highways  .  .  .  shall  vest  in  and  be 
under  the  control  of  the  urban  authority."  They 
were  held  both  in  the  Queen's  Bench  Division  and 
in  the  Court  of  Appeal  to  vest  the  streets  in  the 
vestry  in  such  a  sense  as  to  enable  them  to  let  the 
pasturage  in  a  green  lane  which  fell  within  the 
definition  of  a  street.  The  effect  of  the  decision 
appws  to  me  to  be  that  the  words  used  in  the 
Public  Health  Act  (which  in  all  important  par- 
ticulars are  identical  with  those  in  the  Metropolis 
Management  Act)  give  to  the  district  boara  not 
merely  the  control  and  management  of  the  street, 
but  property  in  the  street  itself.  Moreover,  it 
decides  what  is  meant  by  the  word  "street." 
Brett,  L.J.  says  (4  Q.  B.  Div.  121):  "'Street' 
means  more  than  the  surface;  it  means 
the  whole  surface,  and  so  much  of  the  depth  as  is 
or  can  be  used  not  unfairly  for  the  ordinair 
purposes  of  a  street.    It  comprises  a  depth  which 


enables  the  urban  authority  to  do  that  which  is 
done  in   every  street,    namely,   to    raise"   (the 
Master  of  the  Kolls,  in  BolU  v.  St.  George*8, 14  Ch. 
Div.  at  p.  789,  says  this  is  a  misprint  for  *  pave ') 
"  and  to  lav  do>vn  sewers — for  at  the  present  day 
there  can  be  no  street  in  a  town  without  sewers — 
and  also  for  the  purpose  of  laying  down  gas  and 
water  pipes.    *  Street,*  therefore,  in  my  opinion, 
includes  the  surface  and  so  much  of  the  depth  as 
may  be  not  unfairly  used  as  streets  are  used.    It 
does  not  include  such  a  depth  as  would  carry  with 
it   the    right  to  mines,  neither  would  'street' 
include  any  buildings  which  happen  to  be  built 
over  the  land,  because  that  is  not  a  part  of  the 
street  within  the  meaning  of  such  an  Act  as  this." 
Lord  Bramwell,  after  minutely  considering  the 
language  used,  concludes  thus :  "  That  would  show 
that  *  street '  comprehends  what  we  may  call  the 
surface ;  that  is  to  say,  not  a  surface  bit  of  no 
reasonable  thickness,    out  a   surface    of  such   a 
thickness  as  the  local  board  may  require  for  the 
purpose  of  doing    to    the  street    that  which  is 
necessary  for  it  as  a  street,  and  also  of  doing 
those  things  which  commonly  are  done  in    or 
under  the  streets  ;  and  to  that  extent  they  had  a 
property  in  it."    This  limited  view  of  the  effect  of 
the  word  "  vest "  is  contrasted  by  Lord  Bramwell 
with  the  wider  view  in  which  "  it  may  mean  that 
a  man  acquires  the  property  usque  ad  ccBhmi,  and 
to  the  centre  of  the  earth."    It  seems  to  me  that 
the  present  case  must  be  decided  upon  the  prin* 
ciple  here  laid  down.   In  the  first  place,  it  is  to  be 
observed  that  the  case  of  Goverdale  v.  Charlton  does 
not  directly  decide  anything  as  to  the  extent  of  a 
street  upwards.    It  only  limits  its  extent  down- 
wards.   It  does  so,  however,  upon  grounds  which 
seem  to  me  to  apply  eaually  in  each  direction.    If 
it  can  be  shown  that  tne  management  and  care  of 
the  street  require  some  de^ee  of  control  over  the 
air   immediately   above  it  as  well  as  over  the 
ground  immediately  below  it,  it  seems  to  follow 
that  the  vesting  of  the  street  itself  in  the  district 
board  must  involve  property  in  part  of  the  air 
above  the  surface  of  the  street  as  well  as  property 
in  part  of  the  ground  below  it.    Now,  it  is  self- 
evident  that  in  many  cases  the  air  immediately 
above    the  street  may  be  dealt  with  in  such  a 
manner  as  to   affect  the  safety  or   comfort  of 
the    street,    as,    for    instance,    if    an    electric 
wire  passed  across  the  street  at  such  a  height 
as    to    interfere    with    the     traffic.      Such    a 
case   might    be    dealt    with   as  a    nuisance   at 
common  law;  but  might  it  not,  apart  from  the 
law  of  nuisance,  be  treated  as  a  trespass  on  the 
property  of  the  district  board  P    So  long  as  the 
wire  is  at  a  height  which  actually  interferes  with 
the  traffic,  the  question  is  of  no  practical  import- 
ance, but  when  it  is  suspended  at  such  a  height 
and  in  such  a  manner  that  it  does  not  interrore 
with  the  traffic  of  the  street,  except  possibly  in 
some  extraordinary  case,  the  question  becomes 
one  of  great  importance ;  and,  in  order  to  illustrate 
this,  I  proceed  to  eive  my  opinion  as  to  the  third 
^ound^  on   which   the   plaintiffs   claim   their 
injunction.     It    is   that   the   overhead  wire  in 
question  is  a  nuisance  to  the  highway,  and  that, 
as  such,  they  are  entitled  to  have  it  removed. 
This,  it  was  agreed,  was  a  pure  question  of  fact. 
The  evidence  given  on  both  sides  appears  to  me 
to  show  that  uie  wire  in  question  is  nearly  new, 
that  it  is  properly  taken  care  of,  and  has  been 
lately  examincni  and  found  to  be  in  perfect  con- 
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ditiou,  and  likely  to  last  for  many,  or,  at  all 
events,  for  several  years  without  becoming  per- 
ceptibly weaker  than  it  now  is.    In  the  common 
course  of    things  it  is  likely  to  cause  no  per* 
ceptible  danger  to  the  public,  though  it  is,  no 
doubt,  possible  that  a  violent  storm  might  blow 
it  down,  just  as  it  might  blow  down  the  chimneys 
to  which  it  is  in  most  places  attached.    There  was, 
however,  evidence  that,  on  two  occasions,  wires  of 
a  similar  character  had,  in  violent  storms,  been 
blown  down  in  such  a  manner  as  to  become  a 
source  of  some  degree  of  danger  to  persons  or 
carriages  passing  along  the  highway.    Upon  the 
whole,  though  i  cannot  say  tnat  absolutely  no 
danger  arises  from  the  position  of  the  wire,  I  do 
not  think  that,  apart  from  the  question  of  tres- 
pass, it  would  form  an  indictable  nuisance.    If  it 
nad  been  erected  with  the  consent  of  the  district 
board,  and  had  been  indicted  by  some  inhabitant 
of  the  neighbourhood  as  a  nuisance  at  conmion 
law,  I  should  not  have  hesitated  to  direct  a  jury 
that  there  was  no  evidence  of  such  a  nuisance  as 
would  justify  a  conviction.    This  being  the  state 
of   things,  the    question  upon  which  the    case 
turns  appears  to  me  to  be  whether  the  street 
vested  in  the  district  board  extends  to  such  a 
height  above  the  ground  that  the  suspension  of 
the  wire  over  it  is  a  trespass  which  entitles  them 
to  an  injunction.    I  was  at  first  of  opinion  that  it 
was   not,    and   that    the   case    resembled   that 
of    The   Wandsworth  IHstnet  Board  v.  London 
and   South'Westem    RaiUoay  Company  (8  Jur. 
N.   8.  691).     In  that  case   the  present   plain- 
tiffs  applied    to    Kindersley,  V.G.   for    an   in- 
junction to   restrain   the   oouth-Westem  Bail- 
way  Company  from  widening  a  bridge  over  a 
lughway  called  Falcon-lane  vested  in  the  plain- 
tiffs by  the  same  section  as  the  one  on  which 
they  rely  in  the  present  case.    There  are  expres- 
sions in  his  judgment  which  at  first  might  look 
as  if  he  meant  to  say  that,  as  the  vesting  of  the 
soil  in  the  district  board  was  "  purelv  for  the  pur- 
pose of  promoting  the  convenience  of  the  public," 
the  Question  to  he  considered  was,  whetner  the 
way  m  which  they  proposed  to  exercise  the  rights 
given  to  them  by  the  Act  would  promote  the 
public  convenience  or  not;    but  this  does  not 
appear  to  me  to  be  the  real  meaning  of  the  judg- 
ment, or  at  least  its  full  meaning.     The  railway 
company  in  that  case  had  power  under  an  Act  of 
Parliament  to  widen  the  bridge,  and  the  sub- 
stantial question  appears  to  have  been  whether 
their  powers  did  not  authorise  the  interference 
with  the  soil  of  the  plaintiffs  (vested  in  them 
solely  for  public  purposes)  which  the  railway 
campajiy  had  to  make.    Upon  the  best  considera- 
tion which  I  can  give  to  the  present  case,  it 
seems  to  me  that  Parliament  intended  to  give 
the   district  board  proprietary  rights  over  the 
street,  including  in  that  word  a  certain  space  up- 
wards as  well  as  downwards,  in  order  that  they 
(the  district  board)  might  form  a  judgment  as  to 
the  expediency  on  public  roads  of  permitting  or 
refusing  to  permit  various  acts  wnich,  without 
being  actual  nuisances  in  such  a  sense  as  to  be 
indictable,  might  nevertheless  be  regarded  as  un- 
desirable innovations.     Suppose,  for  instance,  the 
owner  of  two  houses  on  opposite  sides  of  the 
street  wished  to  connect  them  by  a  bridge  carried 
at  a  considerable  height  over  the  street,  he  might 
infiict  no  injury  at  aJl  on  the  public,  but,  if  nis 
right  to  do  so  were  unconditional,  so  long  as  he 


caused  no  positive  dang;er  or  diminution  of  light, 
others  mignt  imitate  his  example,  and  the  aggre- 
gate result  might  be  injurious  to  the  public, 
though  it  would  be  difficult  to  say  at  what  point 
the  nuisance  began.  So  with  regard  to  telegraph 
or  telephone  wires.  A  single  wire  may  be  no 
nuisance,  but,  if  no  one  has  a  definite  right,  in  the 
interests  of  the  public,  to  ob^'ect  to  its  erection, 
such  wires  might  be  multiplied  to  any  extent, 
and  might  collectively  constitute  a  very  appre- 
ciable nuisance.  I  do  not  suppose  that  the  llegis- 
lature  or  any  member  distinctly  thought  of  tnis 
when  the  streets  were  vested  'in  the  district 
board,  yet  I  think  that  the  object  of  the  enact- 
ment was  to  invest  the  district  boards  with  the 
character  of  owners,  in  order  that  they  might  use 
for  the  public  convenience  rights  which  a  prudent 
private  owner  would  use  in  his  own  interest  and 
m  the  interest  of  his  tenants.  I  am  much 
strengthened  in  this  view  by  the  provisions  of 
the  ^legraph  Act  of  1863  already  referred  to. 
If  private  persons  had  at  common  law  a  right  to 
suspend  wires  over  streets,  subject  only  to  the 
general  law  of  nuisance,  I  do  not  see  why  the 
Legislature  should  in  express  terms  have  autho- 
rised telegraph  companies  to  do  so  (26  &  27  Vict, 
c.  112),  8.  6  (2),  but  compelled  them  to  obtain  the 
consent  of  the  body  having  control  of  the  street 
(sect.  12).  If  they  already  possessed  the  power  at 
common  law,  there  was  no  need  to  give  it.  For 
these  reasons  I  give  judgment  for  the  plaintiffs 
in  the  terms  of  their  statement  of  claim  with 
costs ;  but,  as  the  case  is  one  of  great  importance, 
and  will  no  doubt  be  carried  mrther,  and  as  I 
think  the  wire  causes  no  appreciable  actual 
danger  to  the  highway  which  it  crosses,  the 
injunction  is  not  to  issue  until  after  the  hearing 
of  the  appeal,  if  the  defendants  appeal  from  this 
judgment. 

Judgment  for  the  plaintiffs. 

The  defendants  appealed. 

June  12  a/nd  18. — ^The  appeal  was  argaed  by 
Webster,  Q.C.  and  Gozens-Hardy,  Q.C.  (/.  /. 
Moulton  with  them^  for  the  defendants,  and  br 
Philhrick,  Q.C.  (T.  L.  Wilkinson  and  E.  O.  A 
Lane  with  him)  for  the  plaintiffs. 

Brett,  M.B. — This  case  depends  on  the  true 
construction  of  the  Metropolis  Management  Act 
1855  (18  &  19  Vict.  c.  120),  s.  96.  A  telephone 
wire  fixed  to  a  chimney  passes  diagonally  across 
the  street.  The  owners  of  the  houses  raise  no 
objection,  and  the  question  is,  can  the  local  board 
object  to  the  wire  passing  across  the  area  of  the 
street,  and  obtain  an  injunction  to  prevent  the  tele- 
phone companv  from  keeping  their  wires  there  ? 
The  solution  of  this  question  depends  on  the  Act  of 
Parliament  which  gives  powers  to  the  local  board 
(18  &  19  Vict.  c.  120,  s.  96).  Whatever  mav  be 
the  extent  of  their  powers,  it  is  clear  that  if  the 
wire  were  to  interfere  with  the  user  of  the  street 
they  would  be  entitled  to  an  injunction;  if  it 
were  dangerous  then  it  would  be  a  nuisance,  and 
the  local  board  would  be  entitled  to  an  injunction. 
Whether  the  wire  is  dangerous,  so  as  to  be  a 
nuisance,  is  a  question  of  fact,  as  to  which  there 
is  evidence  on  both  sides.  There  is  strong  eri- 
dence  that  these  wires,  when  put  up  with  orounary 
care,  and  made  of  the  usual  material,  would  not 
begin  to  deteriorate  for  five  years,  and  after  that 
a  further  period  would  have  to  elapse  before  they 
I  could  become  dangerous.    Stephen,  J.  who  saw 
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the  witnesses,  and  had  an  opportunity  of  weighing 
the  value  of  the  evidence,  came  to  tne  conclusion 
that  there  was  no  appreciable  danger  now,  and 
for  some  time  to  come ;  that  amounts  to  saying 
that  in  law  and  in  fact  there  is  no  danger.    We 
cannot  say  that  these  wires  interfere  with  the 
traffic ;  therefore  there  is  no  ground  for  granting 
an  injunction,  unless  there  is  a  trespass  on  the 
property  of  the  local  board.     Stephen,  J.  decided 
m  favour  of  the  plaintiffs  on  that  ground.     The 
case  raises  the  question  whether  there  is  a  trespass. 
What  belongs  to  the  plaintiffs  is  given  to  them 
bj  the  Act  of  Parliament,  which  is  similar  in  its 
terms  to  the  Act  on  which  Coverdale  v.  Charlton 
(40  L.  T.  Rep.  N.  S.  88;  4  Q.  B.  Div.  104)  de- 
pended.   The  Act  (18  &  19  Vict.  o.  120,  s.  96) 
vests  the  street  in  the  local  board ;  therefore  the 
same  question   arises  as  arose  in  Coverdale  v. 
Charlton,  namely,  what  is  the  meaning  of  the 
words  **  vest "  and  "  street,"  and  what  is  the  effect 
of  the  Act  ?  As  to  the  judgment  of  Bramwell,  L.J. 
in  that  case,  I  have  some  mfficulty  in  following  his 
exact  view  on  each  point.      The  question  there 
was  how  far  the  property  passed,  and  in   what 
was   the    property  vestea  in  the    local    board. 
Bramwell,  L.J.  was    of    opinion  that   the    Act 
of  Parliament  gave  the  local  board  so  much  pro- 
perty in  the  grass  on  the  surface  of  the   road 
which  was  vested  in  them  that  they  could  give 
the  right  to  the  plaintiff  to  pasture  cattle  along 
the  side  of  the  road.    My  own  view  then  was  that 
the  Act  passed  the  property  in  the  street,  so  as  to 
enable   the  local  boara  to  do  what    any  other 
owner  of  property  might  do,  subject  to  the  rights  of 
the  public,  and  so  long  as  they  did  not  infringe 
their  duty  of  keeping  the  street  as  a  street.    It 
was  not  necessary  to  decide  there  whether  the 
property  vested  for  ever  or  only  for  a  time ;   but 
m  tne  case  of  BoJh  v.  TTie  Vestry  of  8t  Ge&rge  the 
Martyr,  Sovihwark  (43  L.  T.  Rep.  N.  S.  140 ;    14 
Ch.  Div.  785),  the  question  was  raised  as  to  the 
length  of  time  for  which  the  right   of  property 
was  conferred,  and  the  Court  of  Appeal  said  that 
it  lasted  only  while  the  place  in  question  was  a 
street.  Agreeing  with  this  second  case,  my  opinion 
of  the  effect  of  the  decision  in  Coverdale  v.  Charl- 
ton {ubi  »Mp.)  is  this,  that    the  property  in  the 
street  passes  to   the  local  board,  and  remains 
vested  in  them  while  it  is  a  street.    Then  the 
question  arises,  what  is  the  meaning  of  the  word 
**  street  P"  for  that  is  what  is  vested  in  the  local 
board.  ^  It  was  suggested  in  Coverdale  v.  Charl- 
ton {M  9up,)  that  the  word  "  street "  only  meant 
the  right  ot  way,  but  the  whole  court  went  further 
than  that.    Then  it  was  suggested  that  it  was 
confined  to  the  surface,  but  we  went  further  than 
that,  and  came  to  the  conclusion  that  the  property 
of  the  local  board  went  below  the  surface.    That 
is  the  foundation  of  the  judgment.    I  am  inclined 
to  think  that  the  real  judgment  of  Bramwell,  L.J. 
is  contained  in  the  passage  at  page  118  of  4  Q.  B. 
Div.,  where  he  is  reported  as  saying :  "  That  would 
show  that  'street'   comprehends   what  we  may 
call  the  sur&ce,  that  is  to  say,  not  a  surface  bit  of 
no  reasonable  thickness,  but  a  surface  of  such  a 
thickness  as  the  local  board  may  require  for  the 
purpose  of  doing  to  th'e  street  that  which  is  neces- 
sary for  it  as  a  street,  and  also  of  doing  those 
things  which  commonly  are  done  in  or  under  the 
streets ;  and  to  that  extent  they  had  a  property 
in  it."  The  report  in  the  Law  Jowmal  makes  it  still 
more  clear  that  this  was  bis  real  judgment ;  the 
1£ao.  Cas.— Vou  XIII. 


corresponding  passage  in  that  report  is  as  follows : 
"  On  the  whole,  I  think  that  the  word  *  street  * 
includes  so  much  of  the  surface,  and  so  much  of 
the  thickness  or  depth,  as  is  usually  needed  for 
the  ordinary  works  which  the   local  authority 
would  need  to  execute  in  or   upon  a  street:  ' 
(48  L.  J.,  at  page  131,  Q.  B.)    That  seems  to  mo 
to  show  that  the  property  passes  to  a  certain 
depth ;  that  is,  that  it  includes  what  may  be  called 
the  area  of  user,  not  accidental,  but  ordinary 
user,  such  as  is  usually  needed  for  the  ordinary 
works  which  are  done  in  the  street.    I  did  not 
differ  from  that  view.    I  said :'  "  The  words  of  the 
private  Act  in  that  case  (BrumfiM  v.  Roberta, 
22  L.  T.  Eep.  N.  S.  301 ;  L.  Rep.  5  0.  P.  224)  were 
that  the  fee  simple  of  the  pew  should  be  vested 
in  the  subscribers  or  proprietors ;  the  court  held 
that  those  words  did  not  vest  the  land  over  which 
the  pew  was.     So  here,  the  words  of  this  section 
vest  the  property  in  the  street,  and  the  street 
does  not  include  the  houses  by  the  side  of  the 
street :  it  includes  the  space  between  the  houses 
which   is    used    as  the    footway  and    roadway. 
'  Street '  means  more  than  the  sur^e ;  it  means 
the  whole  surface  and  so  much  of  the  depth  as  is 
or  can  be  used,  not  unfairly,  for  the  ordinary 
purposes  of  a  street.    It  comprises  a  depth  whicn 
enables  the  urban  authority  to  do  that  which  is 
done  in  every  street,  namely,  to  raise  the  street 
and  to  lay  down  sewers — for  at  the  present  day 
there  can  be  no  street  in  a  town  without  sewers — 
and  also  for  the  purpose  of  laying  down  gas  and 
water  pipes.    *  Street,'  therefore,  in  my  opinion, 
includes  the  surface  and  so  much  of  the  depth  as 
may  be  not  unfairly  used  as  streets  are  used.    It 
does  not  include  such  a  depth  as  would  carry 
with  it  the  right  to  mines,  neither  would  'street ' 
include  any  buildings  which  happen  to  be  built 
over  the  land,  because  that  is  not  part  of  the 
street  within  the  meaning  of  such  an  Act  as  this. 
If  the  enactment  gives  the  local  board  that  pro- 
perty in  so  much  of  the  land,  it  gives  them  the 
absolute  property  in  everything  growing  on  the 
surface    of   the    land.      The   Legislature    have, 
because    the    right    of     owners     in    the    soil 
of    a    'street'    is    of    so    little    value,     inten- 
tionally taken  away  that  right,  and  have  given 
it     to     the     extent     I    have     mentioned,     to 
the  local  board:"    (4  (J.  B.  Div.  at  page  121.) 
I  think  Cotton,  L.J.'s  judgment  is  to  the  same 
effect.     Therefore  the  groundwork  of  the  judg- 
ment in  that  case  is  that,  as  to  depth,  where  the 
word  "street"  i<»  used,  we  must  give  it  the  popular 
meaning  which  it  had  when  the  Act  passea.  With 
regard  to  depth,  it  includes  the  area  of  ordinary 
user,  and  nothing  beyond  or  below.    We  have  to 
apply  that  principle  to  the  present  case,  for  I 
think  the  case  of  Coverdale  v.  Charlton  {uln  stip,) 
is  binding  as  an  authority,  with  regard  to  tne 
principle  on  which  it  w^as  decided,  and  I  think  the 
interpretation  there  given  to  the  word  "  street " 
was  and  is  right*,  and  was  the  only  interpretation 
which  could  be  given.   Therefore  "  street "  is  that 
which  contains  the  area  of  ordinary  user.    We 
have  now  to  apply  that  principle  to  the  space 
which  is  above  the  surface  of  the  ground.    It  has 
been  argued  that,  because  the    surface   passes, 
therefore  everything  above  it  also  passes  usque  ad 
ccehim.    1  will  not  question  the  rule  laid  down  by 
Coke,  which  is  to  tne  effect  that  where  land  is 
granted  by  the  Crown,  or  conveyed  by  one  subject 
to  another,  under  the  term  of  land,  every  right 
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passes,  down  to  the  centre  of  the  earth,  and  usque 
ad  coelwm.    These  are  fanciful  phrases,  but  they 
are  the  phrases  commonly  used  to  express  the 
extent  of  the  right  which  passes.    By  the  common 
law  a  grant  or  conveyance  of  land  passed  all  t  lat, 
but  it  does  not  follow  that  the  word  *' street" 
would  have  the  same  effect ;  I  am  not  clear  as  to 
how  this  might  be,  but,  supposing  it  would  have 
the  same  effect  in  a  grant  or  conveyance,  here  the 
word  occurs  in  an  Act  of  Parliament.    We  have 
to  consider  why  the  Act  was  passed,  and  with 
whom  and  what  it  is  dealing ;  it  deals  with  streets, 
of  which  the  public  have  the  use,  and  with  the 
local  authorities,  who  are  the  guardians  of  the 
streets.    If  the  street  includes  only  the  area  of 
user  below  the  surface  of  the  ground,  why  should 
it  include  anything  but  the  same  above  P    The 
logical  conclusion  is,  that  if  it  includes  this  below 
it  should  include  the  same  above ;  that  is,  it  should 
include  that  area  of  air  which  is  the  subject  of 
ordinary  user.    I  cannot  say  that  the  limit  would 
be  higher  or  lower  according  to  the  height  of  the 
particular   carts    or    fire-escapes    which    might 
nappen  to  pass.   The  height  would  be  sufificient  to 
allow  the  ordinary  use  of  the  streets  by  the  things 
which  use  the  streets  as  streets.  I  doubt  whether 
it  would  be  limited  to  the  present   height  of 
any   fire-escape   which   may   nappen   to   be   in 
use,   but    I   will   not   attempt    to    measure   it 
in  this  way,  for  in  the  present  case  we  have  to 
apply  the  principle  to  the  case  of  wires  fixed  to 
the  tops  of  chimneys.    Now,  peo{de  do  not  use  the 
street  as  a  street  at  the  tops  of  the  chimneys ; 
the  chimney  tops  are  not  in  the  street,  but  over 
the  street.    I  am  of  opinion  that  the  Act  does 
not  pass  the  property  in  that  which  is  over  the 
street,  but  only  the  pro])erty  in  the  street,  and, 
therefore,  that  no  property  passed  to  the  local 
board  in   the  air   in  which  these   wires   were 
placed.     If  the  wires  were  dai^rous,  an  injunc- 
tion would  be  granted;  but,  in  the  absence  of 
danger,  the  plaintiffs'  case  rests  solely  on  the 
ground   of   trespass.      I   am    of   opinion   that, 
although  the  property  in  the  street  is  vested  in 
the  local  board,  these  wires  are  not  in  the  street, 
but  are  only  passing  over  the  street,  and  there- 
fore   Stephen,  J.  has  construed   the  word  too 
largely,  and  was  not  entitled  to  grant  an  injunc- 
tion on  the  ground  of  trespass.     Another  point 
was  raised  by  Mr.  Philbrick,  that,  by  26  &  27 
Yict.  c.   112,  s.  12,  these  wires  could  not  be 
placed  across  the  street  without  the  consent  of 
the  plaintiffs.    If  we  were  to  give  effect  to  that 
contention,  we  should  be  applying  the  words 
"  any  company "  in  31   A  32  Vict.  c.  110,  s.  3, 
to  an  Act  wmch  says  ''the  company."    I  think 
it  would  not  be  right  to  apply  that  interpreta- 
tion.    Therefore,  on  neither  point  have  the  re- 
spondents been  able  to  show  that  the  judgment 
of  Stephen,  J.  is  right.     On  the  authority  of 
Coverdale  v.   Charlton  {uhi  tup,),  and  agreeing 
with  the  decision  in  BolU  v.  The  Vestry  of  8t. 
Oeorge  the  Martyr,  Souihwark  (tM  sup.),  1  am 
of  opinion  that,  according  to  the  principle  laid 
down  in  Coverdale  v.  Charlton,  these  wires  are 
not  on  the  property  of  the  plaintiffs,  and,  as 
there  is  no  nuisance,  there  ought  to  be  no  injunc- 
tion, and  the  judgment  ought  to  be  reversed. 

BowEN,  L.J.— -I  have  no  doubt  that  if  any 
appreciable  danger  were  shown  the  court  would 
interfere.  ^  If  the  plaintiffs  had  proved  any  sub- 
stantial risk  to  the  public,  it  would  have  been  the 


duty  of  the  court  to  grant  an  injunction.    It 
does  not,  however,  appear  on  the  evidence  thafc 
there  is  any  appreciaole  danger  to  the  public,  and 
the  question  tneref ore  is  whether,  where  no  appre- 
ciable danger  exists,  the  local  board  are  entitled 
to  put  their  veto  upon  stretching  a  wire  across 
the  street.    Have  the  local  board  such  powers  as 
to  enable  them  to  interfere  with  a  wire  which 
causes  no  danger  to  the  street,  or  to  the  traffic, 
and  no  interruption  to  the  traffic  P    This  is  an 
important  question,  because,  if  the  plaintiffs  are 
rignt,  the  Act  of   Parliament  con&rs  on  local 
boards  a  power  to  levy  tolls  in  the  air,  for  they 
are  not  restricted  to  acting  in  the  interest  of  the 
public  if  the  view  contended  for  on  behalf  of  the 
plaintiffs  lis  correct.    If  a  similar  question  were 
to  arise  in  the  case  of  an  owner  of  kuid,  I  should 
be  unwilling  to  surest  that  the  landowner  had 
not  the  right  to  object  to  anyone  putting  anything 
over  his  land.    It  is  not  necessary  to  say  on  what 
theory  that  doctrine  is  founded,  for  tins  is  not 
the  case  of  a  conveyance  of  land,  but  the  local 
board  have  what  the  Act  of  Parliament  (18  &  19 
Vict.  c.  120,  8.  96)  gives  them,  and  the  cjupstion 
is  whether  they  have  the   right  to  insist  that 
nothing  shall  be  placed  above  what  is  given  them 
by  the  Act.    That  depends  on  the  construction 
of  the  Act.    There  are  two  rules  of  construction 
to  be  observed :  first,  that  the  words  are  to  be 
taken  in  their  popular  sense,  unless  there  is  some- 
thing to  show  a  contrary  intention ;  and,  seoondfy, 
that,  if  the  words  are  capable  of  two  constructions, 
that  one  ought  to  be  adopted  which  makes  the 
words  mean  that  the  Act  gives  enough  power  to 
enable  the  local  board  to  carry  out  their  duties 
under  the  Act,  and  gjives  no  unnecessary  power. 
The  street  is  vested  in  the  local  board,  and  the 
Act  shows  that  the  Legislature  was  not  dealing 
with  a    sioiple   easement,   but  with    something 
material.    This  was  the  basis  of  the  decision  in 
Coverdale  v.  Charlton  (40  L.  T.  Hep.  K  S.  88; 
4  Q.  B.  Div.  104).   We  have   to   construe  the 
words    "vest"    and   "street,"   and   it    is    im- 
possible    to     take    the    word    "  vest "    first, 
and  then   the    word     "street,"    and    constroe 
them   separately,  without   seeing  whether  any 
light  is   thrown   on  the  meaninff  of  one  word 
by  the  other.    We  must  deal  with  the  combined 
expression.    The  ordinary  meaning  of  snch  an  ex- 
pression, in  the  case  of  land,  is  that  a  freehold 
estate  vests,  but  the  words  may  have  a  di&rent 
meaningacoording  to  what  the  property  is  which 
vests.    There  are  two  views  which  may  be  sug* 
gested :  first,  that  the  Act  of  Parliament  definiteqr 
plants  in  the  local  board  something  analogous  to 
a  freehold  interest ;  or,  secondly,  that  a  statutory 
interest  is  given,  so  as  to  enable  the  board  to  cany 
out  the  purposes  of  the  Act.    I  think  the  case  of 
Coverdale  v.  Charlton  {uhi  swp.)  decides  only  one 
thing,  but  the  authority  of  that  case  ffoes  l!evond 
the  actual  decision.    Ail  that  it  decided  I  tnink 
is  this :  that  the  Act  of  Parliament  vested  in  the 
local  board  such  a  statutory  interest  as  to  give 
them  the  surface  of  the  ground  and  the  liaht  to 
the  herbage.    I  am  not  quite  sure  that  ul  the 
judges  todc  the  same  view  in  that  case.    Ab  to 
the  judgment  of  Bramwell,  L.J.,  I  have  some 
doubts  as  to  how  far  he  meant  to  go.    The  Master 
of  the  Bolls  has  just  enlained  his  own  judgment, 
but  I  doubt  whether  Cotton,  L.  J.  meant  to  sav 
that  the  statute  ^ve  anything  more  than  enough 
to  transfer  the  right  to  the  grass.    In  the  subfie- 
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qnent  case  of  BoJU  v.  The  Vesir/of  8t  Oeorge  ike 
Martur,  Southwarh  (43  L.  T.  Rep.  N.  8.  140;  14 
Ch.  Div.  785),  the  court  had  to  consider  the  dura- 
tion of  the  right,  and  had  also  to  consider  the 
effect  of  the  decision  in  Goverdale  v.  Charlton  (uhi 
two).  Cotton,  L.J.  explains  (14  Q.  B.  Div.  at  page 
7w)  that  he  meant  that  some  right  vested,  bnt 
that  nothinff  had  been  decided  as  to  the  duration 
or  extent  ox  the  risht ;  and  Thesiger,  L.  J.  said 
(speaking  of  Coverd^  y.  Cha/rUon) :  '*  The  dSect  of 
that  case  is  substantially  this  ;  that  sect.  96  has 
given  to  these  bodies,  over  and  above  the  mere 
easement  of  passage  which  the  public  possess, 
and  over  ana  above  the  ri^ht  <n  control  and 
management  of  the  roads  which  the  old  surveyors 
of  highways  possessed,  someriffht  of  property,  some 
possessory  right  which  would  enable  tne  district 
tnards  or  the  vestries  to  maintain  actions  in  respect 
of  that  property  or  possessory  right,  and  the 
decision  of  the  court  does  not  seem  to  have  gone 
one  step  beyond  that :"  (14  Ch.  Div.  at  p.  802). 
1  do  not  think  the  decision  in  Goverdale  v. 
CharUon  went  beyond  that,  although  the  Ian* 
gnage  of  the  present  Master  of  the  Bolls  in  that 
case  did.  Now,  what  is  the  meaning  of  the  word 
"street"?  In  Goverdale  v.  GharUon  it  was  not 
necessary  to  say  how  far  down  the  street  went ; 
therefore,  on  that  point,  the  case  is  not  binding, 
though  it  is  a  great  authority.  I  think  the  word 
"street"  covers  the  area,  or  zone,  of  user.  A 
statutory  interest  of  a  proprietary  character  in 
and  below  the  surface  is  conferred,  so  far  as  it  is 
necessary,  for  carryin&r  out  the  purposes  of  the 
Act.  As  to  the  space  above  the  sur&ce  of  the 
street  I  am  satisfied  that  the  local  board  has  no 
proprietary  interest  above  the  street  beyond  what 
IS  necessary  in  order  to  enable  them  to  protect 
the  street,  and  carry  out  the  duties  imposed  upon 
them  by  statute.  I  say  this  without  dero^ting 
from  the  authority  of  the  proposition  Cujua  est 
nUtm  ejus  est  usque  ad  codwm,  tor  the  local  board 
have  not  the  land,  but  the  street ;  and  it  is  not 
within  the  meaning  of  the  word  "street,"  or 
within  the  purview  of  the  object  of  the  Legisla- 
ture, to  give  more  than  ie  actually  necessary  for 
carrying  out  the  duties  of  the  local  board.  I 
think,  therefore,  that  the  judgment  of  Stephen,  J. 
was  wrong,  and  ought  to  be  reversed.  On  the 
second  point,  as  to  the  statutes,  I  agree  with  the 
Master  of  the  Bolls.  If  any  appreciable  danger 
were  shown,  I  am  clearly  of  opinion  that  an 
ininnction  could  be  obtained. 

IPet,  L. J. — ^The  plaintiffs  in  this  case  ask  for  an 
injunction  on  one  or  other  of  three  grounds :  first, 
on  the  ground  of  danger ;  secondly,  on  the  ground 
of  inteirference  with  tneir  proprietary  rights ;  and, 
thirdly  on  the  ground  that  they  have  given  no 
statutory  consent  to  the  putting  up  of  the  wire, 
and  they  contend  that  such  consent  was  required 
before  tne  wire  could  lawf  uUy  be  put  up.  I  think 
no  appreciable  danger  is  shown.  This  depends  on 
the  evidence,  and  the  judge  before  whom  the 
case  was  tried  saw  the  witnesses,  and  heard  their 
evidence,  and  came  to  the  conclusion  that  no 
danger  was  made  out.  I  think  we  ought  not  to 
interfere  with  this  finding,  and  I  do  not  differ 
from  the  conclusion  at  which  he  arrived  on  this 
point.  Secondly,  is  there  any  interference  with 
the  plaintiffs*  proprietary  right  P  The  object  of 
18  &  19  Yict.  c.  120,  s.  96,  was  to  give  the  local 
board  9ometihiD|^  more  than  a  mere  control  over 
the  street,  as  is  shown  by  the  use  of  the  word  i 


"vest."  A  difficulty  arises  because  "street"  is 
a  word  which  is  used  rather  in  a  popular  than  in 
a  legal  sense.  The  Act  is  silent  as  to  the  duration 
of  the  interest  and  the  nature  of  the  property. 
If  there  were  no  authority  on  the  point  I  am  not 
certain  that  I  should  not  think  the  safer  view 
would  be  to  hold  that  the  Act  meant  to  vest  the 
street  in  the  local  board  as  land,  with  all  the 
rights  incidental  to  land  in  the  area  of  the  street ; 
but  this  was  not  argued,  because  the  case  of 
Goverdale  v.  GharUon  {ubi  sup.)  is  inconsistent 
with  such  a  view.  That  case  hais  placed  a  defini- 
tion on  the  word  "street."  No  doubt  some  part 
of  what  was  said  in  the  judgment  was  not  neces- 
sary for  the  decision  of  the  case,  but  still  I 
think  it  is  binding,  for  it  is  not  the  right  way  to 
treat  a  judgment  to  consider  whether  all  that  was 
said  was  absolutely  necessary  for  the  decision 
of  the  case.  According  to  the  judgments  in 
Goverdale  v.  GharUon,  the  word  "  street "  would 
include  the  surface  of  the  ground,  and  an 
undefined  area  below  and  above;  that  is, 
the  area,  or  zone,  of  ordinary  user.  The 
suggestion  that  it  was  the  intention  of  the 
Legislature  to  vest  in  the  local  board  the  area  of 
possible  interference  is  answered  by  the  case  of 
Goverdale  v.  GharUon  (ubi  styp.).  The  reasons  given 
by  two  of  the  judges  who  decided  that  case  show 
that  the  street  which  is  vested  in  the  local  board 
includes  the  area  of  ordinary  user  only ;  tor  they 
have  given  a  definition  which  we  ought  not  to 
overrme,  and  which  has  excluded  the  idea  of  the 
area  of  possible  interference.  I  am  of  opinion, 
therefore,  that  the  local  board  have  some  pro- 
prietary right  in  the  ai*ea  of  ordinary  user,  and 
nothing  more.  Then,  is  this  case  within  that 
rule  P  1  am  of  opinion  that  it  is  not,  and  therefore 
that  the  plaintiffs  must  fail.  I  wish  to  throw  out 
no  doubt  as  to  the  ordinary  rights  of  a  proprietor 
of  land,  the  question  as  to  which  is  not  before  us. 
I  think  a  proprietor  of  land  may  remove  an 
obstruction  at  any  height  above  his  land.  I  say 
nothing  as  to  the  rights  of  proprietors  of  adjacent 
land.  For  these  reasons  I  nave  come  to  the  con- 
clusion that  no  injunction  ou^ht  to  be  granted. 
It  is  contended  that  the  plaintiffs  had  power  by 
sect.  12  of  the  Telegraph  Act  1863  (26  &  2  Vict, 
c.  112)  to  refuse  their  consent  to  the  putting  up 
of  the  wire ;  but  it  seems  plain  to  me  that  the  sec- 
tion in  question  applies  only  to  companies  con- 
stituted by  that  Act.  It  is  contended  that,  because 
the  Act  of  1863  is  incorporated  by  the  "Telegraph 
Act  1869  (32  &  33  Vict.  c.  73),  therefore  every 
company  that  is  within  the  terms  of  the  Act  of 
1869  is  brought  within  the  Act  of  1863.  I 
have  great  difficulty  in  following  that  line 
of  argument.  In  my  opinion  the  learned  judge 
in  the  court  below  has  erred,  because,  intending  to 
follow  Goverdale  v.  GharUon  (vM  «tfp.),  he  nas 
extended  the  area  which  he  held  to  be  vested  in 
the  local  board  to  the  {U'ea  of  possible  inter- 
ference. Judgment  reversed. 

Solicitors  for  plaintiffs,  GorseUis,  8on,  and 
Mossop. 

Solicitors  for  delendants,  Walerhouse,  Winter' 
botham,  and  Harrison. 
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Beg.  V,  Fhillimobe  and  othebs  (Justices)  and  Pilling. 


[Q.B.  DiT. 


HIGH  COURT  OF  JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  April  2, 1884. 

(Before  Lord  Coleridge,  C.J.,  Williams  and 

Cave,  JJ.) 

Eeg.  v.  Fhillimobe   and  others  (Justices)  and 

Pilling,  (a) 
Practice — Refusal  of  justicea  to  hea/r  case — Rule  to 

show  cause — Mandamus — 11  ^12  Vict,  c,  44,  «.  5. 
By  the  bth  section  of  11  ^  12  Vict.  c.44,itis  eiMcted 
that,  **  whereas  it  would  conduce  to  the  advance- 
ment of  justice,  and  render  more  effective  and 
certain  tlie  performance  of  tlie  duties  of  justices, 
and  give  them,  protection  in  the  performance  of 
tlie  same,  if  some  simple  means,  not  attended  with 
much  expcfiise,  were  devised  Jyy  which  the  legality 
of  any  a^d  to  he  done  by  such  justices  might  he 
considered  and  adjudged  hy  a  court  of  competent 
jurisdiction,  and  such  justices  enabled  a/nd  directed 
to  perform  it  witlwut  risk  of  any  action  or  other 
proceeding  being  hrouqht  or  had  against  them; 
therefore  in  all  cases  where  a  justice  or  justices  of 
ths  peace  sliall  refuse  to  do  any  act  reUUing  to  the 
duties  of  his  or  tlieir  office  as  such  justice  or 
justices,  it  sliaU  be  lawful  for  the  party  requiring 
such  a>ct  to  be  done  io  apply  to  Her  Majesty*s 
Court  of  Queen's  Bench,  upon  an  affidavit  of  the 
facts,  for  a  ride   calling  upon  such  justice  or 
justices,  and  also  the  party  to  be  affected  by  such 
ad,  to  show  cause  why  such  act  should  not  be 
done." 
An  information  liavi/ng  been  laid  against  P.  under 
the  5lst  section  of  the  Highway  Act  1864  (27  ^  28 
Vict.  c.  101)  for  encroaching  on  a  highway,  tlie 
justices  decided  on  evidence  given  that  a  claim  of 
right  set  up  by  F.  to  the  laM  aXteged  to  have  been 
encroaclied  upon  by  him  was  bona  fide,  and  there- 
upon  refused  to.  Jiear  tlie  case  on  the  ground  of 
want  of  jurisdiction. 
The  complainant  having  applied   under   the  hth 
section  of  11  ^  12  Vid.  c.  44,  for  a  inde  for  tlie 
justices  to  show  cause  why  they  should  not  Jiear 
aiid  ddermine  the  case : 
Held,  that  tlie  application  was  properly  m^de,  the 
statute  not  being  limited  to  cases  in  which  the 
justices  need  protection  in  tlie  performance  of  their 
duties. 
Reg.  V.  Percy  {L.  Rep.  9  Q.B.  64)  overruled. 
This  was  a  rule  calling  upon  justices  and  one 
Pilling  to  show  cause  whjr  they  should  not  hear 
and  determine  a  certain  information  which  had 
been  laid  against  Pilling  under  the  Slst  section  of 
the  Highway  Act  1864  (27  &  28  Vict.  c.  101)  for 
encroaching  upon  a  highway. 

On  the  hearing  of  the  information,  it  appeared 
on  evidence  that  Pilling  had  inclosed  certain 
pieces  of  land  by  the  side  of  a  highway,  which, 

I)revious  to  the  inclosing,  were  separated  from 
and  admitted  to  belong  to  him  by  a  fence,  but 
were  not  separated  from  the  highway.  It  was 
contended  on  the  part  of  Pilling  that  the  land 
belonged  to  him,  and  had  never  been  dedicated  to 
the  public. 

The  justices  upon  the  evidence  given  decided 
that  the  claim  set  up  by  Pilling  was  a  bond  fide 
claim  of  right,  and  thereupon  refused  to  hear  the 
case  further  upon  the  ground  of  want  of  juris- 
diction. 


A  rule  nisi  w&s  then  obtained  under  the  5th 
section  of  11  &  12  Vict.  c.  44,  calling  upon  the 
justices  and  Pilling  to  show  cause  why  they  (the 
justices)  should  not  hear  and  determine  the 
matter,  and  this  was  the  rule  which  now  came  on 
for  argument. 

The  6th  section  of  1 1  <&  12  Vict.  c.  44^  is : 

AndwhexeaB  it  would  oonduoe  to  theadvanoeracntef 
jostioe,  and  render  more  effectual  and  oertain  the  perw 
formanoe  of  the  dntieB  of  jnstioea,  if  some  simnle  meens, 
not  attended  with  mnoh  expense,  were  devised  by  wlneli 
the  legality  of  any  act  to  be  done  by  ench  jostioee  might 
be  oonsidered  and  adjudged  by  a  court  of  competoBt 
joriadiotion,  and  auidi  jostioe  enabled  and  direeted  to 
perform  it  without  risk  of  any  action  or  other  proceeding 
being  brought  or  had  againat  him ;  be  it  therefore  enacted, 
that  in  all  oaaes  where  a  jaatioe  or  joatioea  of  the  peeoe 
shall  refuse  to  do  any  act  relating  to  the  duties  of  nis  or 
their  office  aa  such  justice  or  justices,  it  shall  be  lawful 
for  the  party  requiring  auoh  act  to  be  done  to  aroly  to 
Her  Majeaty's  Gourt  of  Queen's  Beach,  upon  an  affidaTit 
of  the  facta,  for  a  rule  oalling  upon  such  jostioe  or 
justices,  and  also  the  party  to  be  affected  by  snch  act,  to 
show  cause  why  socn  act  should  not  be  done ;  aod,  if 
after  due  service  of  such  role,  good  oaoae  shall  not  be 
shown  against  it,  the  said  ooort  may  make  the  ssine 
absolute,  with  or  without  or  upon  pa^nnent  of  costs,  as 
to  them  ahall  seem  meet ;  and  tbesaid  justice  or  jostioes, 
upon  being  served  with  such  rule  absolute,  shall  obey 
the  same,  and  shall  do  the  act  required,  and  no  action  or 
proceeding  whatsoever  shall  be  commenced  or  proeecated 
against  snch  justice  or  justices  for  having  obeyed  sooh 
rule  and  done  auch  act  so  thereby  required  aa    ~ 


(«)  Beporteil  by  J.  Smith,  Eb(i.,  ftuxIster-at-Law. 


Pitt-Lewis,  for  Pilling,  showed  cause  against 
the  rule. — ^This  section  is  applicable  only  in  cases 
where  the  justices  need  protection.  In  B^. 
V.  Percy  (L..  Rep.  9  Q.  B.  64)  Blackburn,  J.  lays 
this  down  in  terms.  "  The  generality,"  he  says, 
"  of  the  words  *  where  justices  shall  refuse  to  do 
any  act  relating  to  the  duties  of  their  office  *  is 
controlled  by  the  recital  of  the  section,  and  it  is 
only  where  the  justices  need  protection  that  the 
enactment  applies;"  and  Quain,  J.  says,  "The 
last  clause  in  the  section  confirms  that  view.** 
In  this  case  it  cannot  be  said  that  the  justices 
need  protection,  and  therefore  the  section  does  not 
apply,  and  the  court  will  not  grant  a  rule. 

BuUen  in  support  of  the  rule. — ^The  decision  in 
Reg.  V.  Percy  was  at  variance  with  that  of 
Wightman,  J.  in  Reg.  v.  Aston  (1  L.  M.  &  P.  491), 
which  was  apparently  not  brought  to  the  know- 
ledge of  the  court  which  decided  Reg.  v.  Percy. 
Reg.  V.  Aston  was  the  case  of  a  rule  under  this 
section  calling  upon  j  ustices  to  show  cause  why  thej 
should  not  take  Aston's  recognisances  in  a  penal 
sum  on  condition  that  he  prosecuted  with  effect 
an  appeal  against  a  conviction  made  against 
him  by  them,  and  Wightman,  J.  there  held  that 
the  remedy  under  this  section  is  not  simply  for 
the  benefit  of  justices,  nor  confined  to  cases  in 
which  their  jurisdiction  is  doubtful,  but  extends 
to  all  cases  in  which  they  refuse  to  do  an  act 
relating  to  the  duties  of  their  office.  "I  will 
not,"  he  said,  "say  what  the  object  of  the 
statute  generally  is,  but  that  section  substitutes 
a  rule  in  lieu  of  mundainus,  in  order  to  prevent 
expense,  '  in  all  cases,  where  a  justice  or  justices 
of  the  peace  shall  refuse  to  do  any  act  relating  to 
the  duties  of  his  or  their  office.'  These  words 
seem  large  enough  to  embrace  the  present 
matter."  The  view  so  taken  by  Wightman,  J. 
is  the  correct  view  of  the  object  of  the  section, 
which  is  clearly  applicable  to  the  present  case. 

Lord  Coleridge,  C.J. — ^We  are  not  prepared  to 
lay  down  any  exclusive  rule  as  to  what  class  of 
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cases  come  ^thin  the  operation  of  this  section, 
and  what  are  rather  the  subject  of  mandamua, 
these  two  methods  being,  of  course,  in  many- 
cases,  co-ordinate.  But  we  are  prepared  to  say 
that  we  do  not  think  that  the  case  of  Beg,  v. 
Percy  was  rightly  decided,  in  so  far  as  it  held  that 
this  section  only  applies  to  cases  in  which  the 
justices  need  protection.  We  think  that  this  view 
narrows  the  statute  too  much,  and  does  not  rightly 
interpret  its  meaning. 

Williams  and  Cave,  J  J.  concurred. 

Williams,  J.  then  left  the  court,  ^nd,  the  facts 
having  been  discussed. 

Lord  CoLEBiDGE,  C.J.  and  Cave,  J.  held  that,  on 
the  authority  of  WiUiams  v.  Adams  (5  L.  T.  Rep. 
N.  S.  7&0;  31  L.  J.  109,  M.  C.)  and  other  cases, 
the  justices  had  jurisdiction  to  decide,  and  ought 
to  have  decided,  whether  the  land  in  question  was 
highway  or  not,  ai;^d  thereupon  made  the  rule 
absolute,    with    costs    against     the    defendant 

^^^^S'  jMe  ahaoltUe. 

Solicitors  for  the  applicant,  Pickett  and  Mytton, 
Solicitors  for  the  defendant,  Btocken  and  JtijTp. 


Juki  2  amd  3, 1884 

(Before  Mathew  and  Day,  JJ.) 

Lakcashibe  and  Cheshibe  Telephonic  Exchange 
Company  (apps.)  v.  Ovebseebs  of  Manchesteb 
(respM.)  (a) 

Poor  rate — Tetephone  wiresypoles,  and  attackmefnie 
— Occupation — lUUeainUty, 

A  ieleplwne  companv  were  the  owners  of  certain 
overhead  wvrea,  which  were  supported  hy  poles 
fixed  in  the  ground,  and  by  aMachments  to  tits 
roofs  a/nd  chimneys  of  huildi7igs.  The  consent  of 
the   ovmers   and    occupiers    of   the    land   and 


Dr. 
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huildings  was  in  every  case  first  obtained  in 
written  agreements,  by  which  the  company  trnder* 
took  to  pay  an  annucd  sum  as  an  a^knowledgmsnt, 
to  Tnake  good  any  danutge  that  miglvt  be  aone  to 
the  property,  ana  to  remove  tlie  wires,  oMa^h- 
meius,  and  poles,  upon  notice  to  tlwi  effect.  The 
only  access  to  the  wires  and  aitachmetits  on  the 
buildings  was  through  the  interior  of  the  buildings 
by  the  permission  of  the  owners  or  occupiers,  and 
tlien  onhj  during  business  hours,  tJie  company 
liaving  no  key  or  other  way  of  obtaining  ad- 
mittance tJiereto.  Similarly  the  only  access  to 
tlie  poles  was  by  the  permission  of  tlie  owners  or 
occupiers  of  the  land. 

Held,  tlutt  tlie  telephone  cmnpany  had  such  an  **  ex- 
clusive occupaiion  "  of  tliose  parts  of  tlie  buildings 
to  which  the  wires  were  attached,  and  of  the  land 
in  which  tfieir  poles  were  fixed,  as  would  render 
them  liable  to  be  rated,  and  that  consequently 
they  were  rateable  in  respect  of  their  wires,  at- 
tachments,  and  poles  taken  as  one  entire  system. 

The  Electric  Telegraph  Company  v.  Overseers  of 
Salford  (11  Ex.  ISl)  followed. 

This  was  a  special  case  stated  by  consent  for  the 
opinion  of  tne  court  under  12  &  13  Yict.  c.  45, 
B.  11,  pursuant  to  a  judge's  order. 
The  material  parts  were  as  follows : — 
The  appellants  were  a  company  incorporated 
under  tne  Companies  Acts  18o2  to  1880  for  the 
purpose  of  establishing  telephonic  exchanges  and 
communications  in  £ancashire  and  Cheshire, 
their  principal  office  being  at  38,  Faulknerostreet, 
Mancnester. 

In  a  rate  or  assessment  for  the  relief  of  the 
poor  made  by  the  respondents  on  the  22nd  June 
1883,  the  appellants  were  inserted  as  occupiers  of 
land,  telenhone  posts,  and  wires  in  the  town- 
ship of  Manchester,  and  rated  in  respect  of 
sucn  occupation.  The  following  is  a  copy  of 
the  rate  so  far  as  it  relates  to  the  matters  in 
question : 
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In  the  rate  the  appellants  were  rated  in  respect 
of  the  whole  of  the  telephone  poets,  standards,  or 
other  supports  or  attachments  for  wires  herein- 
after mentioned,  and  all  the  wires  thereto  attached, 
taken  as  one  entire  system. 

In  the  rate  or  assessment  the  appellants  were 
also  i^ted  as  occupiers  of  No.  38,  Faulkner-street, 
but  no  addition  was  made  to  such  rate  in  respect 
of  any  telephone  posts,  standards,  or  other  sup- 
ports or  attachments  for  wires,  or  wires  thereto 
attached.-    The  appellants  paid  this  latter  rate. 

The  business  carried  on  by  the  appellants  within 
the  township  of  Manchester  was  of  two  kinds :— • 
(A)  The  establishment  and  maintenance  of  a 
telephonic  exchange  by  means  of  which  any  one 
subscriber  to  the  exchange  could  communicate 

(•)  Beported  by  W.  P.  £to8LIY,  Eaq.,  Barrister-at-Law. 


privately  by  telephone  with  any  other  subscriber. 
(B)  The  supply  and  erection  generally  of  wires 
and  telephonic  apparatus  (not  in  connection  with 
the  telephonic  exchange)  for  the  private  use  of 
firms  and  individuals  paying  a  rent  for  the  same. 

For  the  purposes  of  their  telephonic  exchange 
business  (A)  the  appellants  from  time  to  time  laid 
wires  within  the  respondents'  township  from  the 
central  office  of  the  appellants  to  the  business  pre- 
mises respectively  oi  their  subscribers.  A  wire 
was  so  laid  from  the  central  office  (the  centre  of 
the  exchange  system)  to  the  business  premises  of 
each  subscriber,  and  was  furnished  at  either  end 
with  telephone  and  all  other  necessary  telephonic 
apparatus,  thereby  enabling  any  subscriber  to  be 
placed  in  telephonic  communication  with  any  other 
subscriber  through  the  central  office. 
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For  the  purpose  of  the  other  branch  (B)  of  their 
business  the  appellants  from  time  to  time  laid  in 
the  respondents^  township  other  wires,  and  affixed 
thereto  telephones  and  all  ether  necessary  tele- 
phonic apparatus.  These  wires  and  apparatus 
were  usea  exclusively  by  the  renters  thereof. 

In  both  branches  of  tne  business,  by  agreement 
with  the  subscribers  and  renters,  the  appellants 
kept  the  wires  and  apparatus  in  working  order, 
and  for  that  purpose  had  free  access  to  the  sub- 
scribers' and  renters'  premises,  the  wires  and 
apparatus  remaining  the  property  of  the  company, 
and  the  subscriber  or  renter  paying  an  annual  sum 
for  their  use. 

All  the  wires  laid  by  the  ap  icllants  were  over- 
head wires.  Those  laid  for  the  (A)  branch  of 
their  business  were  carried  up  through  the  roof  of 
the  appellants'  central  office,  thence  over  build- 
ings, streets,  yards,  and  plots  of  land  not  built  on 
in  the  respondents'  township,  to  the  respective 
premises  of  the  subscribers,  wnere  they  were  for 
the  most  part  led  through  the  roofs  to  the  interior 
of  the  premises.  The  wires  laid  for  the  (B)  branch 
of  the  business  were  in  the  same  way  C/arried  over 
buildings,  streets,  yards,  and  plots  of  land  not 
built  on  in  the  respondents'  township,  and  were 
led  down  at  either  end  into  such  premises  of  the 
renters  as  it  was  desired  to  connect. 

These  overhead  wires  were  supported  and 
steadied  either  by  poles  fixed  in  the  ground,  or 
more  generally  by  oeing  attached  to  the  roofs, 
chimneys,  or  walls  of  some  of  the  buildings  over 
which  they  passed. 

The  attachments  to  buildings  were  made,  in 
the  case  of  a  single  wire,  by  an  iron  spike  driven 
into  the  building,  or  by  a  bolt  screwed  into  the 
lead  of  the  ridge,  or  by  an  iron  bracket  nailed  to 
the  corner  of  the  chimney,  to  one  of  which  the 
wire  was  attached ;  and  in  the  case  of  a  number 
of  wires,  by  means  of  standards  or  ridge  saddles 
attached  to  the  roofs  of  the  buildings,  the  stan- 
dards being  fixed  by  iron  bolts  ana  stayed  by 
wire  stays,  the  ridge  saddles  being  made  to  fit  the 
lead  ridge  and  fastened  by  stays. 

All  these  attachments  could  be  easily  removed 
without  damage  to  the  buildinffs,  and  the  appel- 
lants did,  from  time  to  time,  change  them  irom 
one  point  of  attachment  to  another  on  the  same 
buildmg. 

The  consent  of  the  owners  or  occupiers  of  land 
into  which  poles  were  fixed,  or  buildmgs  to  which 
attachments  were  made,  was,  in  all  cases,  given  in 
agreements,  mostlv  in  printed  forms,  called 
"  wayleaves,"  bv  which  the  appellants  undertook 
to  pay  a  small  annual  sum  to  the  owners  or 
occupiers  as  rent  or  acknowledgment,  to  make 
goodT  any  damage  done  to  the  property,  and  to 
remove  the  wires  and  attachments  upon  a  certain 
notice. 

The  majority  of  the  buildings  to  which  the 
attachments  were  made  were  several  stories  high, 
some  of  them  warehouses,  and  the  appellants 
obtained  access  to  the  roofs  by  ascending  through 
the  interior  of  the  buildings,  permission  being  in 
all  cases  first  obtained  from  the  owners  or  occu- 
piers. The  outer  doors  of  the  various  buildings 
were  locked  and  fastened  except  in  the  usual 
business  hours,  and  the  appellants'  servants  were 
then  unable  to  ^t  into  or  on  to  the  building 
from  the  interior,  as  they  were  in  no  single 
instance  furnished  with  a  key  of  the  outside  door 
of  the  buildings,  or  any  other  way  of  obtalQing 


admittance  thereto.    Similarly  the  practice  of  the 
appellants  when  wishing  to  have  access  to  the 
poles  fixed  in  the  ground  was  to  obtain  permis- 
sion from  the  owners  or  occupiers. 
The  questions  for  the  court  were : 

1.  Were  the  appellants'  telephone  posts,  stan* 
dards,  ridge  sadoles,  and  other  attacnmenta  and 
supports  for  wires,  and  the  wires  thereto  attached, 
or  any  and  which  of  them,  rateable  to  the  poor, 
and,  if  so,  who  was  liable  for  the  rate  P 

2.  If  they  were  rateable,  did  they,  or  any  of 
them,  constitute  a  separate  rateable  tenement,  or 
did  they  add  to  the  rateable  value  of  the  premises 
respectively  to  which  they  were  attached? 

o.  If  the  appellants  were  rateable  to  the  poor 
in  respect  of  any  land,  telephone  poets,  and  wires 
in  the  respondents'  township,  how  was  the  proper 
amount  at  which  they  ought  to  be  assessed  to  be 
ascertained  P 

E,  E.  Webster,  QG*  (Sewn  CoUine,   Q.C.  and 
Bradbury  with  him)  for  the   appellants.  —  The 
question  is.  Is  there  any  exclusive  occupation  of 
land  by  the  appellants  P      The  wires  are  only 
attached  to  the  nouses,  and  the  poles  fixed  in  tfaie 
ground  by  the  permission  of  the  owners  or  occu- 
piers.   Tne  owner  did  not  part  with  the  exclusive 
occupation  of  any  part  of  his  house;  there  was 
no  tenancy  created.    The  appellants  must  remove 
them  whenever  called  upon  to  do  so.      Hence 
there  is  no  exclusive  occupation ;  it  is  an  exclu- 
sive use  or  enjoyment  by  the  licence  of  the  owners 
and  occupiers,  but  it  is  not  such  an  occupation  as 
will  render  the  appellants  liable  to  be  rated.    Ab 
to  the  wires,  they  only  occupy  the  land  by  means 
of  the  posts,  as  accessories  to  the  posts ;  tneref  ore 
there  is  no  occupation  of  land  apart  from  attach- 
ment.   This  case  is  like  Smith  v.  Lambeth  As$e$S' 
meni  Camanittee  (9  Q.  B.  Div.  585 ;  on  appeal,  48 
L.  T.  Rep.  N.  S.  57 ;  10  Q.  B.  Div.  327),  where  it 
was  hela  that  Smith  and  Sons'  bookstalls  were 
not  rateable  on  the  ground  that  only  a  right  to  an 
exclusive  enjoyment   passed  by  tne  agreement 
with  the  railway  company.    There  is  no  demise 
by  the  owners  and  occupiers  to  the  appellants ; 
they  have  merely  granted  a  licence  to  the  appel- 
lants to  place  the  poles  in  the  ground  and  to 
attach  the  wires  to  the  roofs  of  the  houses.  There 
are  other  cases  in  which  the  distinction  between 
occupation  and  mere  enjoyment  has  beenrecog- 
nisea: 

Watkine  v.  MiUon^fi/emt-Qravemnd,  18  L.  T.  Bep. 

N.  S.  601 ;  L.  Bep.  8  Q.  B.  850; 
Oranb  v.  Oxford  Local  Board,  19  L.  T.  Bep.  N.  8. 

378 ;  L.  Bep.  4  Q.  B.  14. 

At  first  sight  the  case  of  The  Electric  Tdearaph 
Company  v.  Overseers  of  Sai^ord  (11  Ex.  181)  may 
seem  to  be  against  this  view.  But  there  the 
telegraph  company  owned  the  poets  and  wires, 
and  the  posts  were  put  into  the  ground  and 
earned  the  wires  from  point  to  point,  and  that  was 
held  to  bean  occupation  of  the  soil.  Thuwas 
pointed  out  by  Lord  Blackburn  in  WcUkins  v. 
MUton^negot'Oravesemd,  where  he  said:  "There 
the  Electric  Telegraph  Company  oocnpied  the 
land  by  means  of  their  posts,  but  that  does 
not  decide  that  an  easement  can  be  rated." 
Further,  the  respondents  have  rated  the  tele- 
phone works  as  one  entire  system;  wheioM  the 
S roper  mode  of  rating  them  is  to  rate  the 
ifferent  works  separately,  having  rmurd  to 
their  annual  value  under  the  statute  m  Elisa- 
I  beth.    He  also  dted 
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Cory  Y.  Bridow,  86  L.  T.  Bep.  N.  8.  594 ;  2  App. 

Obfl.262; 
WiUing  y.  AuetammU  OommiUM  of  8t.  Panemf,  87 

L.T.  Bep.  N.  8. 126;  2  Q.  B.  Bir.  561; 
8mUh  Y.  m.  Michael,  Cawbridgs,  8  L.  T.  Bep.  N.  8. 

687;  8E.&E.d8S; 
LofuUm  and   North-WuUm  XaHwa^   Company  y. 

BvtehmagUry  81  L.  T.  Bep.  N.  8.  685 ;  L.  Bep.  10 

Q.  B.  70. 

AmhroMe,  Q.C.  (Smyly  with  him)  for  the  reBpon- 
dents. — ^What  is  to  be  rated  in  this  case  is  not  any 
particular  wire  or  attachment  taken  by  itself,  and 
separate  from  the  rest  of  the  system,  but  the 
whole  system  of  wires.  The  whole  system  belongs 
to  the  company,  and  must  be  rated  together. 
There  is  here  an  exclusive  occupation  of  land  by 
the  appellants  for  the  purposes  of  their  telephonic 
business.  It  maybe  tnat  for  the  purpose  ox  exer- 
cising their  extraordinary  right  of  going  on  to 
the  roofs  of  houses  where  the  attachments  are 
fixed  they  are  only  entitled  to  go  at  reasonable 
hours ;  it  may  be  that  this  right  is  a  mere  ease- 
ment. But  still  the  wires  and  attachments  are 
there,  and  are  being  used  night  and  day;  the 
whole  telef>honic  system  belcmging  to  the  appel- 
lants is  being  used  night  and  day;  the  use  of 
them  is  permanent  and  exclusive,  as  none  of  the 
owners  or  occupiers  can  interfere  with  their  use. 
Hence  the  apj)eilants,  for  the  purposes  of  carrying 
on  their  business,  exclusively  occupy  the  land 
over  which  the  wires  run  and  on  which  the 
attachments  are  fixed.  This  case  is  very  much 
like  the  case  of  gas  and  water  pipes  passing 
along  streets,  which  are  rateable ;  the  gas  and  the 
water  being  sent  by  one  means  of  communication, 
the  telephonic  messages  by  another.  [He  was 
stopped. 

Mathxw,  J.-»The  third  Question  asked  of  us  in 
the  case  is  not  a  question  tnat  we  should  answer, 
and  so  we  must  decline  to  answer  it.  As  to  the 
two  other  questions,  it  appears  to  me  that  the 
case  is  concluded  by  the  aecision  in  The  EUciric 
Tdegrapk  Compcmy  v.  Overieers  of  Salford  (tup.). 
In  that  case  the  question  was  mother  the  pro- 
perty which  was  sought  to  be  made  the  subject 
of  assessment  was  capable  of  occupation  within 
the  law  as  to  ratine ;  and  the  ]x>int  was  made, 
which  has  been  made  here,  that  it  was  not  pro- 
perty of  a  character  capable  of  occupation.  The 
court  held  that  it  was,  and  that  it  was  assessable 
on  that  ground,  and  I  am  wholly  unable  to  dis- 
tinguish that  case  in  principle  from  the  present. 
What  is  sought  to  be  assessed  here  is  a  system  of 
irires  used  for  an  analogous,  though  it  may  be  a 
different,  purpose  to  the  wires  in  the  ^Iford 
cue,  and  I  am  unable  to  distinguish  the  property 
in  question  here  from  that  in  question  in  that 
case.  Mr.  Webster  referred  to  cases  where  it 
was  held  that  there  was  no  occupation,  but 
merely  enjoyment,  and  he  areued  that,  look- 
ing at  the  way  in  which  this  property  is 
used,  there  was  here  a  series  of  ^tMm-ease- 
ments,  of  enjoyments  by  licence  only,  and 
not  that  which  was  the  subject  of  occupation. 
Oor  attention  was  called  to  the  modes  of  attach- 
ment and  the  modes  of  support  for  the  wires  and 
other  apparatus  of  the  company,  but  I  think  that 
the  answer  to  that  argument  is,  that  there  is  not 
here  a  mere  licence  to  use  in  a  particular  case, 
but  an  exclusive  occupation,  limited  in  character 
I  admit,  but  exclusive  in  each  case.  Where  the 
wire  is  attached  to  a  roof,  that  part  of  the  roof 
where  the  wire  is  attached  is  used  ezolusively  for 


the  purpose  of  the  support.  Where  the  ridge- 
saddle  is  fitted  on  the  roof,  that  part  of  the  roof 
where  the  ridge-sdddte  is  fitted  on  is  used  exclu- 
sively for  the  purpose  of  maintaining  the  wires  by 
that  ridge-saddle,  and  so,  where  the  wire  is  upon  a 
post,  the  post  and  the  land  in  which  it  is  fixed  are 
used  exclusively  for  supporting  that  wire.  The 
occupation  is  not  casual  or  occasional,  but  exclusive 
and  permanent,  though  the  character  of  the  occupa- 
tion IS  reduced  in  each  case  almost  to  a  minimum. 
Now  the  first  case  that  Mr.  Webster  relied  upon 
was  WaihinsY.  (herseeri  of  MUhn'next'Ch'aveaend, 
where  the  person  who  enjoyed  the  right  of  mooring 
a  barge  to  permanent  moorings  in  the  river  was 
sought  to  DO  rated  as  the  occupier  of  the  river. 
It  was  held  that  he  was  not  the  occupier  of  the 
moorings,  having  only  a  licence  to  use  them,  but 
that  the  owner  of  the  moorings  was  the  occupier, 
and  that  he  ought  to  be  rated.  Coi^y  v.  Bnsiow 
enunciated  the  same  principle,  but  with  a  different 
result.  There  the  same  sort  of  property  was 
used;  but  the  person  who  used  it  was  also  the 
owner,  and  he  was  held  to  be  properly  assessed. 
Then  Mr.  Webster  relied  on  the  recent  case  of 
Smith  V.  Lambeth  Aaseaam^ent  Gorrvmittee,  and  no 
doubt  that  is  a  case  where  enjoyment  is  within  a 
hair's  breadth  of  occupation.  In  that  case, 
although  there  was  no  legal  right  to  the  exclusive 
use  of  any  part  of  the  platform,  there  was  prac- 
tically an  exclusive  use ;  but  the  fact  that  there 
was  no  legal  right  to  an  exclusive  use  was  held 
su^cient  to  determine  that  the  property  was  not 
rateable.  Now,  is  the  use  of  tne  different  sup- 
ports and  attachments  here  meant  to  be  exclusive 
or  not  P  It  seems  clear  that  it  was  intended  by 
the  parties  that  no  part  of  this  complicated 
structure  should  be  interfered  with  by  the  owner 
or  tenant  of  any  one  of  those  houses.  It  is  true 
the  company  dia  not  have  the  ri^ht  to  constant 
access  to  see  that  everything  was  m  order ;  it  was 
not  necessary  that  they  should  have  that  right. 
But  the  company  was  permanently  using  the 
whole  structure.  The  attachments  and  supports 
are,  by  the  different  instruments,  declared  to  be 
the  property  of  the  company.  Mr.  Webster  very 
properly  referred  us  to  tne  agreements — the  way- 
leaves — ^to  show  that  the  enjoyment  here  was 
enjoyment  by  way  of  easement,  and  was  not  occu- 
pation. But  really  the  question  is  not  what  is 
contained  in  those  different  documents,  but  what 
is  actually  going  on  under  those  documents. 
What  is  going  on  under  those  documents  appears 
to  me  to  oe  an  occupation  of  the  whole  of  this 
system  for  the  purpose  of  conveying  telephonic 
messages.  The  case  is  undistinguisnable  in  my 
judgment  from  the  Salford  case,  and  on  that 
ground  the  respondents  are  entitled  to  our  judg- 
ment. 

Dat,  J. — ^I  concur. 

Jvdgme/nifcr  re$pondonU;  lea/oe  to  a^ppeal. 

Solicitors  for  the  appellants,  Priiehard,  EngU^ 
field,  and  Co.,  for  Orimdy,  KerehoM,  and  uo., 
Manchester. 

Solicitors  for  the  respondents,  Johnson  and 
WeatheraU,  for  A.  Lvngs,  Manchester. 
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Thursday,  Jtdy  3, 1884. 

(Before  Mathew  and  Dat,  JJ.) 

Reg.  on  the  prosecution  of  Hoolet  v.  The 
Licensing  Justices  of  Pirehill  North,  Staf- 
fordshire, (a) 

Pra^ice^^Mandwmus'^Beturn  of  unconditional 
compUanc&^Plea  to— JBmZm  of  Supreme  Court 
1885,  Ordw  LIIL,  r.  9 ;  Order  LXVIIL,  r.  1 ; 
Order  LXXTT.,  r.  2. 

Where  a  retv/m  is  made  to  a  writ  of  mandamus  of 
uncotulUional  eom^ia/nce  thereunth,  the  prose- 
cutor can  siiU  fleM  to  the  return,  notioith  stand- 
(ng  the  provisions  of  Order  LIII.,  r.  9,  as  the 
former  practice  is  kept  alive  by  Order  LXVIIL, 
r.  1,  a/TM  Order  LXXH,,  r,  2. 

This  was  a  motion  to  strike  out  or  set  aside  a 
plea  to  a  return  to  a  writ  of  mandamus, 

A  writ  of  m^indam/us  was  issued  to  the  defen- 
duits  commanding  them  within  a  reasonable 
time  to  hold  a  further  adjournment  of  the 
adjourned  general  annual  licensing  meeting  for 
the  diyision  of  Pirehill  North,  and  to  cause 
notice  to  be  ffiven  of  the  time  and  place  for 
holding  such  further  adjournment,  ana  at  such 
further  adjournment  to  proceed  to  hear  and 
determine  an  application  by  Samuel  John  Hoolev, 
for  the  renewal  of  a  licence  or  certificate  to  hold 
excise  licences  to  sell  by  retail  beer,  cider,  or  wine, 
to  be  consumed  on  the  premises. 

The  defendants  in  their  return  to  the  writ  of 
mandam/us  stated  that  they  did  within  a  reason- 
able time  after  service  of  tne  writ  hold  a  further 
adjournment  of  the  adjourned  annual  general 
licensing  meeting,  after  due  notice  given,  and 
did  in  due  form  of  law  proceed  to  hear  and  de- 
termine the  application  for  the  renewal  of  the 
said  licence,  and  did  hear  and  determine  the 
matter  of  the  said  application. 

To  this  return  the  prosecutor  pleaded  that  the 
defendants  did  not  m  due  form  of  law  hear  and 
determine  the  application,  and  that  they  had 
illegally  refused  to  renew  the  licence  or  certifi- 
cate. The  plea  further  went  on  to  state  the 
circumstances  connected  with  the  hearing  and 
refusal  of  the  application  both  at  the  a.nnual 
general  licensing  meeting  and  the  adjourn- 
ment thereof,  and  also  at  the  further  adjourned 
meeting  held  in  pursuance  of  the  writ  of 
mamdam/us,  and  the  prosecutor  therein  alleged 
that,  under  the  circumstances  so  stated,  "the 
defendants  did  not  in  due  form  of  law  proceed 
to  hear  and  determine,  and  did  not  hear  and  deter- 
mine the  matter  of  the  application  pursuant  to  the 
statute  in  that  behalf,  and  in  obedience  to  the 
writ  of  mandamtu" 

The  defendants  thereupon  moved  that  the  plea 
to  the  return  to  the  mcmda/mus  be  struck  out  or 
set  aside  upon  the  grounds  that  no  pleading  was 
allowed  by  law  to  the  return  (being  a  return 
of  unconditional  compliance),  and  that  it  was 
irregular  and  embarrassing. 

Order  LIII.,  r.  9 : 

Where  any  retnzn  ki  made  to  a  writ  of  mandamus, 
other  then  an  unoonditioiiel  oomplianoe  therewith,  the 
applioent  may  plead  to  the  retun  within  enoh  time  and 
in  Ittce  manner  as  if  the  return  were  a  statement  of 
defence  delivered  in  an  aotion;  and,  tnbjeot  to  these 
ndee,  this  pleading,  and  all  sabeeqoent  pxooeedings, 
indnding  pleadinffs,  trial,  judgment,  ana  exeontimi, 
shall  proceed,  and  may  be  had  and  teken  as  if  in  an 
action. 

(<0  Reported  by  W.  P.  Etbbslby,  Esq.,  BerrlBter-et-Law. 


H.  D,  Greene  for  the  defendants. — ^Before  the 
statute  of  the  9  Anne,  c.  25,  when  a  return  was 
made  to  a  writ  of  mandamtis  which  was  false,  the 
prosecutor  had  a  remedy  open  to  him  by  bringing 
an  action  for  a  fsAae  return.  Then  two  statutes 
were  passed  (9  Anne,  c.  25,  s.  1,  and  1  Will.  4, 
c.  21,  s.  3)  which  allowed  pleas  to  a  return  to  a 
writ  of  mandamus.  In  188d,  by  the  Statute  Law 
Revision  and  Civil  Procedure  Act  (46  &  47  Vict, 
c.  49),  these  two  statutes  were  repealfd  upon  this 

E3int,  and  in  their  place  was  put  rule  9  ox  Order 
III.  The  effect  of  that  repeal  ia  to  leave  the 
law  as  it  was  before  the  statute  of  Anne,  except 
in  so  far  as  it  is  affected  by  Order  LIIL,  r.  9. 
That  rule  allows  pleas  to  a  return  in  all  oases 
except  where  the  return  is*  that  of  unconditional 
compliance.  Here  the  justices  have  made  a  return 
of  obedience,  and  so  there  is  no  provision  allow- 
ing the  prosecutor  to  plead  to  it.  His  remedy  is 
to  oring  an  action  for  a  false  return,  or  he  might, 
in  the  first  instance,  have  appealed  to  (quarter 
sessions  against  the  refusal  of  the  justices  to 
renew  the  licence.  This  plea  ought,  therefore,  to 
be  struck  out  as  not  warranted  by  any  statute  or 
rule  of  court.  Again,  the  plea  is  embarrassing, 
because  alleged  facts  are  stated  in  it  which  are 
inconsistent  with  the  finding  of  the  justices. 
The  justices  are  the  sole  judges  of  the  facts,  and 
if  this  plea  is  allowed  to  stand  the  justices  will 
have  to  fight  over  these  allegations  which  it 
is  not  the  province  of  the  jury  to  determine. 
Ko  question  of  law  can  be  raised  upon  this 
plea. 

Jelf  Q.O.  (Boss  with  him)  for  the  prosecutor. — 
As  to  the  last  point,  that  this  plea  is  embarrassing, 
the  facts  are  stated  there  to  enable  the  defendants 
to  know  what  case  they  are  to  meet,  and  to 
traverse  any  facts  the3r  please,  and  to  raise  any 
question  of  law  upon  it.  The  plea  sets  out  the 
facts  of  the  case,  which  facts  did  not  justify  the 
defendants  in  refusing  the  licence,  and  show  that 
the  defendants  did  not  bond  fide  hear  and  deter- 
mine in  accordance  with  the  writ  of  mandamiu. 
[Mathew,  J. — Speaking  for  myself,  I  should  not 
have  thought  that  this  pleading  could  be  treated 
as  embarrassing.  There  is,  first,  a  traverse ;  and 
then  a  statement  of  the  grounds  upon  which  that 
traverse  is  intended  to  be  maintained.  I  cannot 
see  that  it  is  so  embarrassing  that  we  ought  to 
strike  it  out.]  Then,  as  to  the  first  objection,  this 
is  one  of  some  difficulty.  However,  Order 
LXVm.,  r.  1,  says  that,  "subject  to  the  pro- 
visions of  this  order,  nothing  in  these  rules,  save 
as  expressly  provided,  shall  affect  the  procedure 
or  practice  m  any  of  the  following  causes  or 

matters Proceedings  on   the   Crown 

side  of  the  Queen's  Bench  Division."  This  rale 
saves  the  existing  practice,  namely,  the  mractioe 
under  the  statutes  of  9  Anne,  c.  25,  and  1  Will.  4^ 
c.  21,  as  the  rules  do  not  anywhere  expressly  pro- 
vide for  this  particular  case.  [Mathsw,  J. — Order 
LXXIL,  r.  2,  may  further  assist  yon.  It  enacts 
that,  "  where  no  other  provision  is  made  by  the 
Acts  or  these  redes,  the  present  prooednre  and 
practice  remain  in  force.  No  provision  has 
oeen  made  for  pleading  to  a  return  of  uncon- 
ditional compliance,  and  therefore  does  not  the 
then  existing  practice — that  is,  the  practice  under 
the  statutes  of  Anne  and  Will.  4— «pply  P]  It  is 
submitted  that  it  does  apply.  The  rules  came 
into  operation  on  the  24th  Oct.  1883,  and  at  that 
date  the  "  existing  procedure  and  practice  "  was 
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Bhodes  v.  Guardians  of  Pateley  Bridge  Union. 


[Q.B.  Dn-. 


the  procedure  and  practice  under  those  statutes. 
Hence,  as  there  is  no  express  provision  in  the 
rules  dealing  with  this  particular  case,  the  old 
practice  still  remains  in  force,  and  this  plea  is 
good. 

Qreene  replied. 

Mathew,  J. — I  am  clearly  of  opinion  that  this 
application  must  he  refused.    Mr.  Greene  relies, 
in  the  first  instance,  on  an  objection  which  he 
makes  under  Order  LIII.,  r.  9.    He  says  that 
there  has  been  here  a  return  of  obedience  to  this 
writ    of    mandamus,    and  that     the    effect    of 
Order  LIII.,  r.  9,  is  to  terminate  the  proceedings 
and  to  prohibit  any  plea  to  that  return.    He  says 
that  that  was  the  meaning,  and  that  was  the  intent 
of  the  rule.    Why  any  such  provision  as  that 
should  have  been  introduced  mto  the  rule  it  is 
impossible  to  conjecture,  and  Mr.  Greene  has  not 
been  able  to  supply  any  motive  for  the  extra* 
ordinary  change  m  the  practice  and  procedure 
which  he  alleges  has  been  made,  though  no  doubt 
the  terms  of  the  rule  would  appear  to  omit  the 
cose  of  a  plea  to  a  return  of  obedience.    The 
argument  that  he  puts  forward  is  that  there  is 
expressly  omitted  from  the  provisions  of  the  rule 
the  case  of  a  return  of  unconditional  compliance 
to  a  writ  of  mandamus,  and  that  there  are  con- 
sequently no  means  now  of  pleading  to  such  a 
return.    Under  the  old  procedure  it  could  have 
been  done,  because  there  were  two  statutes  that 
provided  for  it,  namely,  the  statute  of  9  Anne, 
c.  25,  s.  I,  and  the  statute  of  I  Will.  4,  o.  21,  s.  3. 
Those  statutes,  however,  have  been  repealed,  and 
nothing  has  been  put  in  their  place  with  respect 
to  a  return  of  unconditional  compliance,  the  rule 
in  question  omitting,  whether  by  oversight  or  not, 
to  provide  for  such  a  case  as  this,  and>so  it  is  said 
thi^  the  plea  that  has  been  put  in  is  unwarranted 
by  any  statute  or  rule    of  court,  and  must  be 
stnick  out.    Upon  turning,  however,  to  a  subse- 
quent order,  I  think  that  words  are  to  be  found 
there  that  will  save  us  from  terminating    the 
action  in  theperemptory  manner  suggested.    It 
is  Order  LXYIII..  r.  1,  applying  to  cases  on  the 
Crown  side  of  the  Queen  s  Bench  Division,  and 
by  that  rule  it  is  provided  that  "  subject  to  the 
provisions  of  this  order,  nothing  in  these  rules, 
save  as  expressly  provided,  shall  affect  the  pro- 
ceedure  or  practice  in  any  of  the  following  causes 
or  matters  (inter  alia) :  proceedings  on  the  Crown 
side  of  the  Queen's  Bench  Division."    It  seems  to 
me  that    that    rule    saves    the    proceeding   in 
({aestion,  because  nowhere  else  is  tnere  contained 
in  the  rules  any  express  provision  as  to  what  shall 
he  done  in  the  particular  case  now  before  us, 
namely,  the  case  where  the  return  is  a  return  of 
unconditional  compliance  to  the  writ  of  Tnanda- 
mvs.    That  being  so,  this  plea  is  allowable,  and 
the  then  existing  procedure  is  applicable,  and  the 
then  existing  procedure  applicable  was  that  re- 
gulated by  the  Common  Law  Procedure  Act  1854, 
which  has  also  been  repealed  as  to  this  by  the  46 
^  47  Vict.  c.  49.    Upon  that  ground  this  applica- 
tion must  fail.    Upon  the  other  ground  I  think 
that,  for  the  reasons  I  have  given  in  the  course 
of  the  argument,  there  is  no  embarrassment  here. 
A  plea  is  either  good  or  bad.    If  bad,  it  can  be 
met  bv  what  is  equivalent  to  a  demurrer ;  if  good, 
it  will  have  to  be  proved.    This  plea  is  merely  an 
argumentative  denial  that  the  return  is  true,  an 
issue  which  must  have  gone  to  the  jury  under  the 
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old  practice.    This  application,  therefore,  must  be 
refused. 

Day,  J. — I  concur,  and  I  only  wish  to  add  that 
the  practice  of  pleckding  to  a  return  to  a  writ  of 
ma.ndamus  is  a  practice  which  had  originated,  no 
doubt,  under  the  statutes  of  Anne  and  Will.  4, 
but  which  had  become  a  well-known  and  well- 
established  practice  and  procedure,  and  was  well 
known  and  well  established  on  the  24th  Oct.  1883. 
It  is  quite  true  that  upon  that  day  the  statutes  of 
Anne  and  Will.  4  had  been  repealed ;  that  is, 
they  were  repealed  by  the  statute  which  took 
effect  on  that  day,  but  I  do  not  think  that  it 
necessarily  follows  that  the  well-known  and  well- 
established  practice  and  procedure  which  origi- 
nated under  them  were  thereby  put  an  end  to.  (a) 
On  the  contrary,  I  think,  with  my  brother  Mathew, 
that  they  are  preserved  by  those  words  to  be 
found  in  the  rules  which  preserve  the  existing 
practice  and  procedure.  I  also  agree  that  the 
existing  procedure  applicable  is  that  under  the 
Common  Law  Procedure  Act  1854.  I  also  a^ee 
with  my  brother  Mathew  as  to  the  second  objec- 
tion taken  by  Mr.  Greene,  and  I  think  that  this 
application  should  be  refused. 

Motion  dismissed. 

Solicitors  for  the  prosecutor,  Bohinson,  Preston, 
and  Stow,  for  Hollinsliead  and  Moody,  Tunstall. 

Solicitors  for  the  defendants,  Thomas  Tr/ii'/eand 
Sons,  for  Hand,  Blakision,  and  Everett,  Stafford. 


Thursday,  Feb.  28,  1884. 

(Before  Day  and  Smith,  JJ.) 

Bhodss  v.  Guardians  of  Pateley   Bridge 

Union.  (6) 

Poor  law — Delay  in  going  to  trial — Proceedings 
prosecuted  with  due  diligence — Pooi'  Law  Boards 
(Payment  of  Debts)  Act.  1859  (22  ^  23  Vict.  c.  49), 
s.  4. 

An  action  was  brought  by  a/n  engineer,  xoithin  the 
time  limited  by  sect.  1  of  tlve  Paynnent  of  Debts 
Act  1859,  /or  services  rendered  to  tlie  defendants, 
who  were  a  rural  sanitarif  authonty  acting  under 
the  Public  Health  Act.  1875.  After  issue  joined 
the  plaintiff  took  out  a  sum'tnons  to  refer  ths 
matter  to  arbitraiion;  this  sii^mmons  teas  opposed 
by  the  defendants,  and  was  dismissed.  Tlie 
plaintiff  then  aU<ywed  two  assizes  at  Leeds  (where 
the  auction  was  to  be  tried)  to  pass  without 
giving  notice  of  trial ;  the  def&i\dants  then  took 
out  a  sunMnons  to  dismiss  the  auction  for  want  of 
prosecution,  after  which  the  plaintiff  gave  notice 
of  trial  for  the  assizes  then  coming  on.  At  the 
trial,  the  learned  judge,  with  the  consent  of  the 
parties,  (yrdered  the  matter  to  be  referred  to  an 
arbitrator,  who  found  for  the  plaintiff  for  a  certain 
sum. 

In  an  action  for  a  m^andamus  to  the  defendants  to 
levy  a  rate  to  satisfy  the  award : 

Held,  granting  the  mandamus,  tliat,  as  the  action 
was  a  proper  one  to  be  referred  to  arbitration, 

(a)  As  to  the  effect  upon  an  ezistiiigpraotioe  of  the 
repeal  of  a  itatnte  under  which  that  practice  originated, 
bT  the  Ciril  Prooednre  Acta  Repeal  Act  1879,  oontain- 
inff  words  identical  with  those  in  the  Statute  Law  Be- 
▼iaion  and  Civil  Procedure  Act  1883,  see  the  indgment 
of  Watkin  Williams,  J.  in  The  London  Beottish  Perma- 
nent Benefit  Society  ▼.  Chorley  (50  L.  T.  Eep.  N.  S.  265). 

(h)  Beported  by  Hbhbt  LEroH,  Eaq.,  BarristewitpLftw. 
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and  as  the  plaintiff  had  taken  out  a  summons  to 
refevt  which  the  defendants  opposed,  the  plaintiff 
Juxd  not,  under  the  circumstances,  failed  to  prose- 
cuts  the  proceedings  in  the  actioti  "with  due 
diligence  within  the  meaning  of  sect.  4  of  tJie 
Poor  Lata  Boards  {Payment  of  Debts)  Act  1859. 

Special  case  stated  in  an  action  for  a  mandamus 
to  the  defendants  to  levy  a  rate  for  the  payment 
of  a  judgment  recovered  by  the  plaintiff  under 
the  following  circumstances : — 

1.  The  plaintiff  is  a  civil  engineer  carrying  on 
business  at  Leeds.  The  defendants  are  the  rural 
sanitary  authority  of  the  Pateley  Bridge  Union,  in 
the  county  of  York,  constituted  by  and  acting 
under  the  Public  Health  Act  1875. 

2.  On  the  17th  Nov.  1881  the  nlaintiff  com- 
menced an  action  against  the  defendants,  claiming 
the  sum  of  2521.  2s.  Id.  for  professional  services 
as  engineer  rendered  to  the  defendants  as  such 
rural  sanitary  authority,  and  for  work  and  labour 
done  and  money  paid  for  the  defendants  at  theii* 
request.  The  statement  of  claim  was  delivered  on 
the  10th  Dec.  1881,  stating  the  place  of  tria  nl 
Leeds.  The  statement  of  defence  was  delivered 
on  the  30th  Dec.  1881,  and  the  pleadings  were 
closed  by  issue  being  joined  on  the  11th  Jan.  1882. 
After  issue  joined  the  plaintiff  took  out  a  summons 
to  refer  the  matter  to  arbitration,  which  was  op- 
posed bv  the  defendants  and  dismissed.  The  next 
assizes  neld  at  Leeds  for  the  trial  of  civil  causes 
was  in  the  month  of  February  1882,  and  the  last 
day  for  giving  notice  of  trial  for  such  assizes  was 
the  21st  Jan.  1882.  The  next  following  assizes  held 
in  Leeds  for  the  trial  of  civil  causes  was  in  the 
month  of  May  1882,  and  the  last  day  for  giving 
notice  of  trial  for  such  assizes  was  the  21st  April 

1882.  No  notice  of  trial  was  given  by  the  plaintiff 
for  either  of  those  assizes.  Notice  of  trial  was 
given  hy  him  on  the  14-th  July  1882  for  the  then 
next  assizes  to  be  holden  at  Leeds.  The  action 
came  on  for  trial  on  the  25th  July  1882  at  the 
assizes  held  at  Leeds  before  Cave,  J.,  without  a 
jury,  when  it  was  ordered  by  the  court,  with  the 
consent  of  both  parties,  that  a  verdict  should  be 
entered  for  the  plaintiff,  subject  to  the  award  of 
William  Bruce,  Esq.,  stipendiary  magistrate  of 
Leeds. 

3.  The  arbitrator  sat  to  hear  evidence  on  the 
17th  Aug.,  27th  and  28th  Oct.  1882,  and  the  81st 
Jan.  1883,  and  by  his  award,  dated  the  20th  March 

1883,  found  in  favour  of  the  plaintiff  for  the  sum 
of  112Z.  19s.  9d.,  and  directed  that  the  defendants 
should  pay  to  the  plaintiff  his  costs  of  and 
incidental  to  the  reference,  and  the  costs  of  the 
award,  and  that  the  defendants  should  bear  their 
own  costs  of  the  same. 

4.  In  pursuance  of  the  award,  on  the  19th  April 
1883,  judgment  was  entered  for  the  plaintiff  for 
the  sum  of  1121.  19s.  9d.  and  costs  to  be  taxed. 
On  the  3rd  Aug.  1883  the  costs  were  taxed  and 
allowed  at  217?.  Os.  lid.,  which  sum,  together  with 
the  sum  of  1121. 19s.  9d.,  amounts  to  the  sum  of 
3302.  Os.  8d.  due  by  the  judgment  to  the  plaintiff, 
and  on  the  same  day  the  plaintiff's  solicitors 
applied  for  payment. 

0.  On  the  27th  Aug.  1883  an  elegit  was  issued 
directed  to  the  sheriff  of  Yorkshire,  for  the 
amount  of  the  judgment  debt,  and  on  the  5th  Sept. 
1883  a  return  was  made  that  there  were  no  lands 
or  goods  belonging  to  the  defendants  within  the 
bailiwick. 


6.  The  defendants  have  no  property  whatsoever 
capable  of  satisfying  the  judgment  debt,  and  the 
same  remains  unsatisfied. 

7.  On  the  6th  Sept.  1883  the  plaintiff  commenced 
this  action  against  the  defendants. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  plaintiff  was  entitled  to  a  writ  of  or 
order  for  a  mandamus  ordering  the  defendants  to 
make  the  necessary  apportionments,  if  any,  be- 
tween the  several  contributory  places,  and  to 
issue  their  precept  to  the  overseers  of  each  such 
contributory  place,  requiring  such  overseers  to 
pay,  within  a  reasonable  time  to  be  limited  by 
such  precept,  the  amount  specified  in  .such  pre- 
cept to  the  defendants  as  the  rural  s&nitaij 
authority  within  the  provisions  of  the  Public 
Health  Act  1875,  and  further  ordering  the  defen- 
dants, out  of  the  moneys  so  paid  to  them,  to  pay 
to  the  plaintiff  the  amount  of  the  said  judgment 
debt,  together  with  interest  and  the  costs  of  the 
special  case ;  or  to  some  other  and  what  writs  or 
order  for  the  purpose  of  enforcing  payment  by  the 
defendants  to  the  plaintiff  of  the  sums  adjudged 
to  be  due  from  the  defendants  to  the  plaintiff. 

If  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  a  writ  of  or  order  for  a 
marbdamxis,  then  such  writ  should  issue  or  such 
order  be  made,  and  the  plaintiff  should  be  entitled 
to  all  proper  remedies  for  enforcing  the  same,  and 
all  proper  costs  of  obtaining  and  enforcing  such 
remedies. 

If  the  court  should  be  of  opinion  that  the  plain- 
tiff was  not  entitled  to  such  writ  of  or  order  for  a 
mnndamus,  nor  to  any  other  writ  or  order,  the 
judgment  to  be  entered  for  the  defendants  with 
costs. 

It  also  appeared  that,  after  the  pleadings  had 
been  closed,  the  plaintiff  had  taken  out  a  sum- 
mons  to  refer  the  matter  to  arbitration,  which 
was  opposed  by  the  defendants  and  dismissed  on 
the  18th  Jan.  1882,  and  that  notice  of  trial  was 
not  given  by  the  plaintiff  until  he  had  been  served 
by  the  defendants  in  July  1882  with  a  summons 
to  dismiss  for  want  of  prosecution. 

Sect.  1  of  the  Poor  Law  Boards  (Payment  of 
Debts)  Act  1859  (22  &  23  Yict.  c.  49)  proridea 
that  all  debts  and  claims  against  the  guardians 
of  any  union  or  parish  shall  be  paid  within  the 
half-year  within  which  the  same  shall  have  been 
incurred  or  become  due,  or  within  three  months 
after  the  expiration  of  such  half-year,  but  not 
afterwards. 

Sect.  4  of  the  same  Act  enacts : 

If  any  penon  daimiog  any  debt  or  demaiid  ahall  IpiTtt 
oommenoed,  or  shall  heraaftor  oomnienoe,  prooeedii^  im 
any  oonrt  of  law  or  equity,  or  before  any  jostioe  or  other 
oompetent  anthority,  witnin  the  time  hereinbefore  limited 
or  within  tiie  time  within  which  the  Poor  Law  Boud 
may  grant  ezteneion,  and  shall,  with  dne  diliraioe,  pio- 
■ecnto  snoh  proceedings  to  judgment  or  other  mtal  settle- 
ment of  the  question,  such  judgment  shall  be  aatiafied 
by  the  guardians  or  managers  against  whom,  or  againsi 
whose  officer,  the  same  may  be  brought,  notwithstanding 
that  such  judgment  maybe  recover^  or  such  final  settle- 
ment arrived  at  after  the  expiration  of  the  period  herein- 
before provided,  and  all  proceedings  taken  by  mandamus 
or  otherwise  for  the  enforcing  of  such  judgment  without 
delay  shall  be  deemed  to  be  within  the  operation  of  this 
section. 

Vaughan  WiUiams  for  the  plaintiff. — ^There  has 
been  no  unnecessary  delay  on  the  part  of  the 
plaintiff.  The  case  was  a  proper  one  to  be  referred 
to  arbitration,  and  the  plaintiff  had  taken  out  a 
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6iiinmoiis  for  that  purpose,  but  the  defendant 
opposed  it  and  compellea  the  plaintiff  to  set  down 
the  cause  for  trial,  but  when  it  came  on  for  trial 
it  was  referred  by  the  judge  to  an  arbitrator. 

Forbes,  Q.C.  {A,  Glen  with  him)  for  the  defen- 
dants.— ^This  action  has  not  been  prosecuted  with 
due  diligence  within  the  meaning  of  the  4th 
section  of  the  Payment  of  Debts  Act  1859.  In 
Baker  v.  Guardians  of  Billericaif  Union  (9  L.  T. 
Eep.  N.  S.  486 ;  9  Jur.  N.  S.  1201 ;  33  L.  J.  40, 
M.  C.)  it  was  held  that  this  Payment  of  Debts 
Act  1859  operated  as  a  Statute  of  Limitations 
with  respect  to  claims  made  after  the  prescribed 
time.  In  the  present  case  the  plaintiff  allowed 
two  assizes  to  go  past,  and  did  not  give  notice  of 
trial  until  more  than  six  months  after  the  com- 
mencement of  the  action,  and  then  only  after  the 
defendants  had  taken  out  a  summons  to  dismiss 
the  action  for  want  of  prosecution. 

Dat,  J. — In  this  case  the  plaintiff  had  a  claim 
against  the  defendants  in  respect  of  which  he 
b^n  proceedings  within  the  time  limited  by 
statute,  and  he  finally  succeeded  in  establishing  his 
claim  against  the  defendants,  and  obtained  judg- 
ment for  3302.  Os,  8d.,  and  I  am  of  opinion  that  he 
is  entitled  to  be  assisted  in  enforcing  that  judg- 
ment. It  has  been  said,  and  very  properly  said, 
that  he  is  only  to  be  paid  if  he  has  urged  on  his 
proceedings  with  due  diligence,  and  it  is  contended 
that  he  did  not  prosecute  his  claim  with  such  due 
diligence  as  would  entitle  him  to  succeed  in  the 
present  case.  I  do  not  stop  now  to  inquire  on 
whom  the  burden  of  proof  lies  in  proving  the 
prosecution  of  the  claim,  with  or  without  due 
diligence.  It  is  sufficient  now  to  say  that  I  am 
satisfied  that  the  plaintiff  has  proceeded  with  due 
diligence.  It  is  quite  true  he  mig;^ht  have  given 
notice  of  trial  for  the  winter  assizes  of  1882,  or 
he  might  have  ^ven  notice  of  trial  for  the  follow- 
ing spring  assizes,  but  he  failed  to  give  notice 
for  either;  he  did  give  notice  of  trial  for  the 
summer  assizes,  but  that  was  only  after  a 
Kummons  had  been  taken  out  by  the  de&ndants  to 
dismiss  the  action  for  want  of  prosecution.  Upon 
these  bare  facts,  I  should  have  thought  that  the 

Slaintiff  had  failed  to  prosecute  his  claim  with 
ne  diligence,  had  the  subject-matter  of  the  action 
been  ot  such  a  nature  as  to  have  been  properly 
tried  at  assizes ;  it  was  clearly,  however,  a  case 
which  never  could  or  never  would  have  been  tried 
at  Nisi  Prius,  and  the  defendants  must  have 
known  that  it  would  have  been  sent  to  a  reference 
the  moment  it  was  mentioned  at  the  assizes. 
Having  regard  to  the  nature  of  this  claim,  the 
defendants  acted  very  recklessly  and  wrongly  in 
opposing  the  summons  to  refer ;  it  would  clearly 
have  been  a  waste  of  costs  to  urge  the  plaintiff  to 
try  the  action  at  Nisi  Prius.  When  the  summons 
to  refer  was  heard,  the  plaintiff  had  only  three 
dajTs  within  which  to  get  ready  for  trial  at  the 
winter  assizes  of  1882.  He  did  not  set  down  the 
action  for  trial  at  those  assizes,  and  I  am  of 
opinion  that  there  was  no  want  of  due  diligence 
in  that.  On  the  10th  July  1882  the  defendants 
actually  take  out  a  summons  to  dismiss  the  action 
for  want  of  prosecution,  and  the  plaintiff  then 
says,  "If  you  insist  on  going  to  the  assizes,  I  must 
Rive  notice  of  trial,"  and  he  accordingly  does  so. 
I  must  say,  having  regard  to  the  character  of 
this  action,  that  it  was  not  an  action  which  the 
defendants  should  have  insisted  on  having  tried 


at  Nisi  Prius,  and  I  think  that  the  plaintiff  has 
prosecuted  the  proceedings  in  this  case  to  judg- 
ment or  final  settlement  *'with  due  diligence," 
within  the  meaning  of  the  4th  section  of  the 
Payment  of  Debts  Act  1859.  I  am  of  opinion, 
therefore,  that  the  plaintiff  is  entitled  to  judgment 
on  this  special  case. 

Smith,  J. — I  am  of  the  same  opinion.  We  have 
here  a  case  in  which  the  plaintin  is  entitled  to  be 
paid  the  amoimt  of  his  jud^ent  for  1122. 199.  9(i. 
and  costs.  That  being  so,  it  is  said  he  is  not  to 
have  the  fruits  of  this  judgment,  on  the  ^ound 
that  he  has  not  prosecuted  his  action  with  due 
diligence.  Now  we  find  that  the  plaintiff  began 
his  action  within  the  proper  time  in  Nov.  1^1, 
and  upon  issue  being  joined  he  did  what  an  ordi- 
nary person  would  nave  done  in  such  a  case,  he 
took  out  a  summons  to  refer.  What  did  the 
defendants  doP  Belying,  no  doubt,  on  Glow  v. 
Harper  (38  L.  T.  Eep.  N.  S.  269 ;  3  Ex.  Div.  198), 
they  thought  that  they  could  successfully  oppose 
the  matter  being  referred  to  an  arbitrator.  What 
does  the  plaintiff  then  do  P  He  sees  that,  if  the 
action  comes  on  for  trial,  a  reference  is  obvious, 
and  he  tries,  if  possible,  to  avoid  the  expense  of 
taking  all  his  witnesses  and  preparing  for  trial  at 
the  assizes,  and  he  undoubteal^  does  let  one  assize 
go  past.  I  do  not  think  it  is  reasonable  to  say 
that  he  was  bound  to  give  notice  of  trial  within 
the  three  days  after  his  summons  to  refer  failed ; 
and  again  he  is  still  holding  back  to  avoid  the 
expense  of  going  to  a  trial  at  Nisi  Prius,  when 
the  defendants  take  out  a  summons  to  dismiss  the 
action.  What  does  he  do  then  P  Well,  he  says, 
"  if  you  insist  on  incurring  all  this  expense,  I  will 
go  to  trial  at  the  assizes,"  the  result  being  that  the 
whole  matter  is  referred  to  arbitration.  On  that 
arbitration  he  succeeds,  and  issues  a  writ  of  eUgU, 
to  which  there  was  a  return  of  'mdla  bona ;  and 
now  he  comes  here  and  asks  for  the  remedy  to 
which  he  is  entitled,  and  the  defendants  say  he  is 
out  of  time.  I  think,  taking  into  consideration 
the  nature  of  his  claim,  that  he  has  prosecuted  that 
claim  with  due  diligence,  and  that  he  is  entitled 
to  the  ma/ndamus  asked  for. 

Judgment  for  plaintiff.    Mandamus  granted. 

Solicitors  for  the  plaintiff,  Bolton,  Bobbins,  and 
Busk. 

Solicitors  for  the  defendants,  XlUithome  and 
Co.,  for  Bateson  and  Hutchinson,  Harrogate. 


March  7,  8,  and  14, 1884. 

(Before  Lord  Coleridge,  G.J.  and  Cave,  J.) 

Beg.  on  the  prosecution  of  John  Abbott  v.  The 

COMMISSIONEBS  OF    SeWEBS  FOB  THE    LEVELS  Of 

Fobbing,  (a) 

Sewers,  commission  of-^LiahiUty  to  repair  a  waiUr^ 
Dam>age  caused  by  extraordinary  tide — Evidence 
of  liaiUity — Presentments^-^  ^  4  Will.  4,  c.  22, 
ss.  13,  46. 

The  prosecutor  was  the  owner  of  certain  lands  in 
the  county  of  Essex,  on  the  shore  of  the  river 
Thames,  knoum  as  Curry  Marsh  Farm,  and 
within  tlie  jurisdiction  of  the  Commissioners  of 
Sewei's  for  the  Levels  of  Fobbing.  All  the  laiid 
lies  below  the  level  of  tJie  river  at  high  water,  and 
is  protected  from  inundation  ai  every  flood  tide 
by  sea  waUs  constructed  for  iliat  puipose. 

(a)  Reported  by  H.  D.  Bomsey,  Esq.,  Barrister-at-Law. 
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The  sea  walls  were  ayicieut,  and  the  date  of  their 
construct  ion  was  not  known,  and  the  wall  in 
front  of  Curry  Marsh  Farin,  heloiufing  to  the 
yrosecidor,  formed  yaH  of  tJie  souilieni  boundary 
of  tlie  levels. 

On  tlie  ISth  Jan.  1881  there  occurred  an  extraordi- 
nary storm  and  high  tide,  and  the  sea  wall 
fronting  Cu^iy  Marsh  Fann,  and  almost  all  the 
sea  walls  on  the  hanks  of  the  Thames  in  thai 
neigJibourhoodt  were  breacJied  by  tlte  water  from 
tJte  river,  which  flowed  through  and  over  tits 
waUs  of  the  level  generally,  and  stUntierged  a  large 
portion  of  the  lands. 

Prev^ioHsly  to  the  ISth  Jan.  1881  tJie  sea  waM 
fronting  CutTy  Marsh  Farm  was  in  a  good  state 
of  repair,  and  sufficient  to  resist  the  flow  of  ordl- 
nai'y  tides. 

Immediately  after  tlie  ISth  Jan.  1881  the  marsh 
bailiff,  by  direct io7i  of  the  clerk  to  tlie  com- 
mission ers,  gave  notice  to  the  j^'osecutor  to  repair 
the  wall,  which  he  did,  and  on  tlie  16th  Feb.  1881, 
at  a  general  court  of  sewers,  the  commissioners 
ordered  tlie  prosecutor  to  do  certain  fuHlier  repairs 
to  tlie  sea  wall,  aiid  which  were  rendered  neces- 
sary by  the  extraordinary  tide  of  the  ISth  Jan. 
1881.  This  order,  which  was  based  07i  a  pre* 
seniment  made  7na7iy  years  previously,  was  co^si- 
plied  with  by  the  prosecutor. 

The  prosecutor  tlien  obtained  a  writ  of  mandamus 
directed  to  the  commissioners,  c&tnmanding  them 
to  reimburse  the  expenses  incurred  by  him  in  re- 
pairing the  damage  done  to  the  sea  wall  fronting 
Cwrry  Marsh  Farm  by  the  storm  of  the  \^h  Jan. 
1881,  and  all  expenses  incurred  in  complying 
with  the  orders  of  the  commissioners,  and  to 
make  rates  and  do  all  such  acts  as  might  be  neces- 
sary for  such  reimbursement. 

The  prosecutor  contended  that  he  was  not  liable 
to  repair  damage  caused  to  the  wall  by  extra- 
ordinary weather  or  tides;  and,  on  the  otlier 
hand,  the  commissioners  contended  that  his  lia- 
bility extended  to  all  repairs,  whether  rendered 
necessary  by  ordinary  or  extraordinary  weather 
or  tides,  and  they  endeavoured  to  prove  this 
liability  by  certain  presentments  of  juries  and 
other  documents  found  among  the  papers  and 
books  of  the  commissioners. 

Held,  that  the  burden  of  proof  was  on  the  commis- 
sioners  to  estahUsh  the  extent  of  the  prosecutor's 
lioLbility,  and  that  they  had  failed  to  prove  that 
he  was  liable  to  moke  good  all  damage  Iwwever 
caused;  that  the  prosecutor  was  only  liable  to 
inakegood  damage  which  could  in  some  way  be 
tranced  to  his  or  his  predecessors'  negligence ;  and 
that  the  da/mage  to  the  wall  mentioned  in  the  case 
was  not  su^h  as  he  was  bound  to  repair. 

Held,  also,  that  the  prosecutor  was  entitled  to  a 
mandamus  to  be  reimbursed  the  ejtpense  of  re- 
pairing the  wall  under  the  direction  of  the 
ma/rsh  bailiff,  but  not  the  expense  of  repairing  the 
wall  u/nder  the  orders  of  tlie  commissioners, 
because  those  orders  were  equivalent  to  a  verdict 
after  trial  of  a  presentment,  and,  until  they  were 
reversed  on  appeal  or  quashed  by  the  court  on 
certiorari,  the  pn'osecutor  was  bound  by  them, 
and  therefore  he  was  not  entitled  to  a  ino/nda/tnus 
to  remiburse  him  the  expense  he  had  incurred  in 
obeying  them. 

On  the  9th  June  1882  the  prosecutor,  John 
Abbott,  obtained  a  rule  for  a  mandamus  directed 
to  the  Commissioners  of  Sewers  within  certain 


parishes  in  t)ie  county  of  Essex,  commaudiug 
them  to  reimburse  the  said  John  Abbott  the 
expenses  incurred  by  him  in  repairing  the  damage 
done  to  the  sea  wall  fronting  Curry  Mai'sh  Farm 
by  the  storm  of  the  18th  Jan.  1881,  and  all 
expenses  incuiTcd  in  complymg  with  the  orders  of 
the  said  commissioners  made  on  or  about  the  15th 
Feb.  1881  and  the  9th  March  1882,  and  to  make 
and  levy  such  rates  and  do  all  such  acts  as  might 
be  necessary  for  such  reimbursement,  and  it  was 
further  ordered  bv  consent  of  counsel  on  both 
sides  that  a  special  case  should  be  stated  on  the 
mandamus.  At  the  same  time  it  was  agreed 
between  the  parties   that   an  application  by  the 

Prosecutor  to  bring  up  the  orders  of  the  15th  Feb. 
881  and  9th  March  1882  by  certiorari,  in  order 
that  they  might  be  quashed  as  being  invalid, 
should  stand  over  until  after  the  argument  of  the 
special  case. 

Special  Case. 

1.  The  said  John  Abbott  (hereinafter  called  the 
prosecutor)  is  the  owner  of  certain  freehold  lands 
and  hereditaments  in  the  parish  of  Stanford-le- 
Hope,  in  the  county  of  Essex,  comprising  about 
122a.  Ir.  13p.,  and  known  as  Curry  Marsh  Farm. 
The  said  land  and  hereditaments  are  situate  on 
the  Essex  shore  of  the  river  Thames  in  Sea  Beach, 
and  form  part  of  the  levels  within  the  limits  of 
the  parishes  of  Fobbing,  Corrindbam,  Stanford- 
le-Hope,  Mucking,  Laindon,  JDunton,  Little 
Warlc^%  and  Pange,  and  they  are  within  the 
jurisdiction  of  the  said  Commissioners  of  Sewers, 
who  are  appointed  by  Her  Majesty's  Commission 
of  Sewers,  issued  for  the  limits  of  the  said 
parishes  on  the  19th  Nov.  1860,  under  the  Great 
Seal  of  Great  Britain,  pursuant  to  the  statute 
relating  to  sewers. 

2.  Similar  commissions  have  from  time  to  time 
been  issued  for  a  considerable  number  of  years 

?ast  to  the  commissioners  for  the  same  district, 
he  records  of  the  commissioners  begin  from  the 
year  1729.  It  is  not  known  when  the  first  com- 
mission for  the  district  was  issued.  The  com- 
mission of  the  19th  Nov.  I860  has  continued  in 
force  to  the  present  time,  under  the  provisions  of 
the  Land  Drainage  Act  1861  (24  &  25  Vict.  c.  133), 
s.  14. 

3.  The  said  levels  are  bounded  on  the  south  by 
the  river  Thames.  All  the  lands  within  the  said 
levels,  comprising  in  extent  about  3442  acres,  lie 
below  the  level  of  the  river  at  high  water,  and  are 
protected  from  inundation  at  every  flood  tide  by 
sea  walls  constructed  for  that  purpose.  Of  the 
3442  acres,  2592a.  2r.  12p.  are  protected  by  the 
sea  wall  along  the  length  of  the  southern  boun- 
dary of  the  levels  of  which  the  Curry  Marsh  wall 
forms  part.  Some  part  of  the  said  lands  is  owned 
by  persons  who  have  no  frontage  to  the  river,  and 
have  no  sea  walls  on  or  abutting  on  their  own 
land,  but  arc  protected  by  the  sea  walls  on  or 
fronting  the  landn  of  the  others.  The  sea  walls 
are  ancient,  and  the  date  when  they  were  first 
constructed  is  not  known. 

4.  The  evidence  as  to  the  liability  of  owners  of 
land  alongside  the  river  to  repair  the  sea  walls 
fronting  tneir  respective  lands  will  be  found  set 
out  in  paragraphs  33  to  52  of  this  special  case. 

5.  One  of  the  said  seawalls  fronts  Curry  Marsh 
Farm.  The  owners  of  that  farm  who  preceded 
the  prosecutor  from  time  to  time  repaired  the 
said  wall.  The  prosecutor  bought  under  a  condi- 
tion of  sale,  which  will  be  found  set  out  in  the 
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^pendix  thereto.(a)  There  is  no  evidence  that 
repairs  were  ever  done  to  the  said  wall  otherwise 
than  by  or  at  the  expense  of  the  owners  of  Cnrry 
Marsh  Farm. 

ty.  At  a  conrt  held  bj  the  commissioners  on  the 
18th  Aug.  1880  their  then  marsh  bailiff  reported 
that  all  rormer  orders  of  the  commissioners  had 
been  complied  with,  and  at  a  court  held  on  the 
26th  Jan.  1881  he  stated  that  he  had  on  the 
14th  Jan.  1881  inspected  the  sea  walls  throusfhout 
the  level,  and  that  they  then  were  (except  part  of 
a  sea  wall  not  fronting  Cun-y  Marsh  Farm)  in  a 
proper  state  to  resist  ordinary  tides.  In  fact,  at 
the  time  of  the  happening  of  tlie  storm  hereinafter 
mentioned  the  wall  fronting  Curry  Marsh  Farm 
was  in  good  substantial  repair,  and  in  a  proper 
condition  to  resist  the  flow  of  ordinary  tides  and 
the  force  of  ordinary  storms.  There  was  at  the 
time  of  the  said  storm  no  default  on  the  part  of 
the  prosecutor  as  regards  the  state  of  repair  of 
the  said  sea  wall,  unless  it  was  a  default  on  his 
part  that  the  wall  was  not,  as  was  proved  by  the 
event,  sufficient  to  keep  out  the  water  on  the  said 
18th  Jan.  1881. 

7.  On  the  18th  Jan.  1881  there  occurred  a  con- 
cun*ence  of  storm  and  high  wind,  which  T  find, 
as  a  fact,  for  the  purposes  o^  this  case,  was  extra- 
ordinary. The  sea  wall  fronting  Curry  Marsh, 
and  almost  all  the  sea  walls  on  the  banks  of  the 
Thames  in  that  neighbourhood,  were  breached  by 
the  water  from  the  river  which  flowed  through 
and  over  the  walls  of  the  level  generally  and 
submerged  a  large  portion  of  the  lands  usually 
protected  by  the  walls. 

8.  In  consequence  of  the  damage  and  the 
destruction  of  part  of  the  said  sea  wall  fronting 
Cnrry  Marsh,  and  of  the  apprehended  recurrence 
after  a  short  interval  of  unusually  high  tides,  the 
marsh  bailiff,  by  direction  of  the  clerk  to  the 
commissioners,  gave  notice  to  the  prosecutor  that 
it  was  necessary  that  measures  should  be  at  once 
taken  for  the  repair  of  the  said  sea  wall.  Such 
measures  were  accordingly  taken  by  the  prose- 
cutor, and  previously  to  the  15th  Feb.  1881  he 
had  expend^  on  the  repairing  of  the  said  wall  a 
sum  which,  for  the  purpose  of  the  argument  of 
this  case,  is  to  be  taken  to  be  301 4i.  1«.  Sd, 

9.  On  the  26th  Jan.  1881  and  the  15th  Feb. 
1881  sessions  and  general  courts  of  sewe;:^  were 
held  by  the  commissioners,  and  a  copy  of  so  much 
of  the  record  of  the  proceedings  at  the  said 
courts  as  is  material  to  this  case  is  set  out  in  the 
apnendix.  At  the  court  of  the  15th  Feb.  1881  an 
order  was  made  on  the  prosecutor  to  do  certain 
repairs  to  the  wall,  a  copy  of  which  order  is  also 
in  the  appendix,  (h) 

(a)  Condition  of  sale :  "  The  property  is  believed  and 
sball  be  taken  to  be  oorrectly  desoribed  as  to  quantity 
and  otherwise,  and  ia  sold  subjeot  to  all  ohief  and  other 
rents,  rights  of  way,  water  and  other  easemenUi  (if  any) 
ehat^  or  aubsistmg  thereon,  and  to  snch  liabiUfy  to 
Topair,  maintain,  and  oleanae  the  river  wall,  Blnicee, 
creeks,  drains,  and  wateroonrses  bounding  or  inter- 
■ectui?  the  property  as  the  property  may  be  subjeot  to. 
or  by  prescription  or  otherwise,  out  the  vendor  snail  not 
be  required  to  show  the  nature  or  extent  of  suoh  liability, 
or  to  fnmiah  any  other  information  with  reference 
thereto." 

(6)  This  order  was  founded  on  tlie  presentment  made 
on  the  1st  Aug.  1861  and  was  as  follows :  "  Ist  Aug. 
1861.— At  a  session  and  general  court  of  sewers  then 
Held  for  the  said  levels.  The  jurors  aforesaid,  upon  ^eir 
oath  aforesaid,  do  further  say  and  present,  that  the 
Mveral  persons  and   bodies  corporate  mentioned  and 


10.  Subsequently  to  the  service  upon  him  of 
the  said  order  the  prosecutor  continued  the  works 
which  he  had  before  commenced,  and  by  the  18th 
Aug.  1881  all  the  works  required  by  the  said  order 
to  be  done  had  been  done  by  him  to  the  satis^- 
tion  of  the  marsh  bailiff,  and  of  the  engineers  of 
the  commissioners,  with  the  exception  of  a  small 
portion  at  the  western  comer.  The  cost  of  the 
repairs  up  to  this  date  is  to  be  taken  at 
b7o2l.  10».  6d.  Work  was  subsequently  done  by 
the  prosecutor  to  the  portion  of  the  western 
comer,  and  that  portion  was  in  course  of  com- 
pletion when  the  further  slip  happened  as  herein* 
after  mentioned. 

11.  The  whole  of  the  work  done  and  expense 
incurred  as  mentioned  in  paragraphs  8,  9,  and  10 
was  rendered  necessary  by  the  extraordinary 
stoi*m  and  high  tide  of  the  18th  Jan.  1881. 

12.  The  prosecutor  did  not  appeal  from  the 
order  of  the  15th  Feb.  1881,  nor  did  he  make  any 
protest  against  his  liability  to  do  the  said  work 
without  reimbursement  for  the  costs  thereof. 

13.  In  the  months  of  January,  February,  and 
March  1882  the  part  of  the  said  wall  opposite  the 
farm  buildings  at  Curry  Marsh  Farm  subsided  for 
a  length  of  about  300  yards.  This  part  had  been 
breached  on  the  occasion  of  the  storm  of  the 
18th  Jan.  1881,  and  had  been  repaired  as  before 
mentioned.  The  subsidence  did  not  extend  to  the 
portion  at  the  western  comer  mentioned  in  para- 
graph 10  as  incomplete. 

14.  The  nature  of  the  subsidence,  which  was 
gradual,  was  as  follows.  In  Jan.  1882  slight  sub- 
sidence and  cracks  in  the  top  of  the  wall  were 
observed,  showing  that  movement  was  going  on. 
Proper  temporary  measures  to  prevent  further 
mischief  were  had  recourse  to  by  the  prosecutor, 
but  the  subsidence  continued,  and  on  the  8th 
March  1882  the  said  portion  of  the  wall  subsided 
altogether.  In  the  language  of  the  sea  wallers, 
the  wall  sat  down  bodily,  kicking  out  at  the  toe  of 
the  wall  into  the  river  tne  stuff  of  which  the  core 
of  the  wall  was  composed. 

15.  The  immediate  cause  of  the  subsidence  was 

desoribed  in  the  second  part  of  each  of  the  schedules 
hereunder  written,  or  hereunder  annexed,  being  the 
owners  of  the  several  lands  and  hereditaments  set 
opposite  to  such  their  respective  names  and  descriptibna 
in  the  second  part  of  each  such  schedule,  and  their 
ancestors  and  predecessors,  owners  of  the  same  lands 
and  hereditaments,  have  from  time  immemorial  been 
used  and  accustomed  to  support,  maintain  and  repair, 
and  of  right  ought  to  have  supported,  maintunea 
and  repaired,  at  thoir  respective  costs  and  charges^  the 
several  respective  quantities  of  walling  within  the  limits 
and  jurisdiction  aforesaid  mentioned  and  set  forth  in 
the  second  part  of  the  same  several  schedules  opposite 
their  respective  names  and  descriptions  and  the  said 
several  persons  and  bodies  corporate  named  and 
mentioned  in  the  same  part  of  the  said  several 
schedules  respectively  are  now  the  owners  of  the  lands 
and  hereditaments  therein  set  opposite  to  such  their 
respective  names  and  descriptions,  and  by  reason  of  the 
tenure  of  the  same  lands  and  hereditaments  respeotivc^ly 
are  now  liable,  and  ous^ht  of  right  to  support,  maintain 
and  repair,  and  keep  in  good  and  sufficient  repair,  at 
their  own  respective  costs  and  chafes,  the  several  and 
respective  quantities  of  walling  within  the  limiti  and 
jurisdiction  aforesaid  mentioned  and  set  forth  in  the  said 
second  part  of  the  several  schedules  respectively  opposite 
their  respective  names  and  descriptions,  and  at  the 
respective  parts  and  places  therein  also  mentioned  and 
described,  so  as  to  prevent  the  influx  of  the  water  from 
the  rivers  and  creess  surrounding  and  near  to  the  levels 
aforesaid  (in  all  of  which  said  rivers  and  creeks  the  tides, 
and  the  water  of  the  sea  do  flow  and  reflow.) 
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the  giving  way  of  a  stratum  of  soft  mud,  which, 
when  borings  were  made,  after  litigation  had 
arisen  or  was  imminent  between  the  prosecutor 
and  the  commissioners,  was  found  to  underlie  the 
wall.  But  what  caused  the  stratum  to  give  way 
after  supporting  the  wall  for  so  many  years  was 
matter  of  dispute  between  the  parties,  and  much 
scientific  eviaence  on  the  subject  was  giyen  before 
me. 

In  paragraphs  16  to  20  the  facts  were  set  out 
upon  which  tne  parties  based  their  contentions  as 
to  the  cause  of  the  subsidence. 

21.  The  contention  on  behalf  of  the  prosecutor 
is,  that  it  must  be  inferred  that  when  the  wall  was 
first  made  it  sank  within  the  clay  immediately 
below  it  into  the  soft  mud  until  it  came  to  a  posi- 
tion of  equilibrium  compressing  the  mud  from 
15  feet  to  9  feet,  and  squeezing  the  water  out 
of  it  so  as  to  make  it  sufficiently  dry  and  firm  to 
carry  the  weight  of  the  wall,  and  that  the  water 
which  submerged  the  marsh  and  which  percolated 
into  the  ground  as  mentioned  in  paragraph  19 
soaked  under  the  wall  and  wetted  the  mud  oelow 
it  and  gradually  reconverted  it  from  its  dry  into 
its  original  wet  oozy  condition,  and  so  rendered  it 
unfit  to  sustain  the  weight  of  the  wall.  He  there- 
fore contends  that  the  subsidence  resulted  from 
the  effects  of  the  said  storm. 

22.  The  contention  on  the  part  of  the  commis- 
sioners is,  that  no  water,  or  at  any  rate  very  little, 
and  not  sufficient  in  any  way  to  account  for  the 
subsidence  of  the  wall,  soaked  from  the  marsh 
into  the  ground,  and  that  the  subsidence  did  not 
result  from  the  effects  of  the  said  storm,  and  they 
suggested  that  the  nature  of  the  foundation  was, 
and  had  always  been,  unstable,  and  that  the 
gradual  changes  referred  to  in  the  first  part  of 
paragraph  17,  opmirting  through  a  long  series  of 
years,  coupled  with  a  gradual  increase  in  the 
weight  of  the  wall  in  the  successive  repairs  which 
it  had  undergone,  ultimately  causea  the  sub- 
sidence. 

23.  Neither  part}[  proved  their  contention,  nor 
so  far  as  could  be  judged  was  either  contention 
capable  of  proof,  but  was  matter  of  conjecture  or 
inference  to  be  drawn  from  the  facts  and  dates. 

24.  The  existence  of  the  mud  must  have  always 
made  the  place  a  dangerous  one  for  a  wall,  but  no 
evidence  was  given  of  any  circumstances  from 
which  it  ought  to  be  inferred  that  if  the  storm 
of  the  18th  Jan.  1881  had  not  taken  place  the  wall 
as  it  then  existed  could  not  have  continued  to 
stand  to  the  present  day,  or  that  the  work  and 
expenses  mentioned  in  paragraphs  8,  9, 10,  and  27 
would  have  been  necessary. 

25.  The  nature  of  the  soil  under  the  wall  could 
not  till  the  subsidence  began  have  been  discovered 
without  boring,  nor  would  it  be  apparent  to  per- 
sons making  an  examination  of  the  wall  in  the 
usual  and  proper  way  for  the  purpose  of  seeing  if 
it  required  ordinary  repairs. 

26.  On  the  9th  March  1882  the  commissioners 
held  a  session  and  general  court  of  sewers.  The 
pi'osecutor,  who  had  notice  of  the  holding  of  the 
court,  attended  with  his  solicitor  and  submitted 
that  the  very  heavy  costs  of  the  works  necessitated 
by  the  storm  of  the  18th  Jan.  1881  ought  to  be 
borne  by  the  level,  and  he  applied  to  the  commis- 
sioners to  make  a  rate  for  this  purpose,  but  he  did 
not  then  make  any  formal  demana  on  them  to  do 
so,  and  they  at  such  session  made  a  further  order 
upon  him  to  repair  the  wall. 
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27.  The  subsidence  of  the  wall  was  such  as  to 
endanger  the  lands  of  the  prosecutor,  the  lands  of 
other  persons  lying  within  the  levels,  and  the 
public  safety,  and  the  prosecutor  before  attending 
the  said  court  had  instructed  his  engineer  to  see 
to  the  state  of  the  wall.  The  repairs  required  to 
be  done  by  the  said  order  of  the  9th  March  1882,  as 
varied  bv  asi^eement  as  mentioned  in  paragraph 
28,  were  done  by  the  prosecutor  after  givmg  notice 
to  the  commissioners  that  he  thereby  in  no  way 
prejudiced  his  right  to  appeal  against  the  said 
order,  and  that  he  proposed  to  claim  reimburee- 
ment  for  the  outlay.  In  complying  or  endeavour- 
ing to  comply  with  such  order  he  has  expended  a 
sum  which  is  to  be  taken  at  69721.  IGs.  10a.,  which 
is  in  addition  to  the  sum  mentioned  in  paragraph 
10  of  this  case. 

28.  After  the  order  mentioned  in  paragraph  26, 
and  after  the  nature  of  the  soil  had  been  investi- 
gated, and  after  the  order  for  a  writ  of  mandamuM 
to  issue  had  been  made,  it  was  agreed  between 
the  prosecutor  and  the  commissioners,  without 
prejudice  to  their  respective  legal  positions,  that 
it  would  be  less  difficult  and  less  costly  and  more 
secure  to  build  an  inset  curvilinear  wall  more 
inland,  than  to  further  attempt  to  reinstate  and 
maintain  the  wall  on  the  exact  site  of  the  portion 
which  had  subsided.  And  it  was  agreed  that  the 
prosecutor  should  build  such  inset  wall,  and  that 
for  the  purposes  of  this  case  the  cost  of  so  doing 
should  be  treated  as  part  of  the  costs  of  repairing 
the  wall  pursuant  to  the  said  order.  The  said 
inset  wall  has  been  so  built,  and  the  cost  thereof 
has  been  33002.  6«.  10c2.  or  thereabouts,  which  sum 
forms  part  of  the  sum  of  6972L  16a.  10(2.  men- 
tioned m  paragraph  27. 

29.  The  sums  of  3014Z.  la.  Sd,  mentioned  in  the 
8th  paragraph,  57522.  10a.  6d.  mentioned  in  the 
10th  paragraph,  6972Z.  16a.  lOd.  and  33007.  6a.  lOd. 
mentioned  in  the  27th  and  28th  paragraphs,  have 
not  been  conclusively  assessed  by  me,  and  the 
commissioners  are  to  be  entitled,  in  the  event  of 
their  being  held  to  be  liable  to  reimburse  the 
prosecutor  all  or  any  of  the  said  sums,  to  question 
the  amounts  thereof  by  a  reference  back  to  me 
or  some  other  person  as  may  be  directed  by  the 
court. 

30.  On  or  about  the  1st  April  1882  the  prosecu- 
tor, by  a  demand  in  writing,  bearing  oate  the 
31st  March  1882,  addressed  to  the  conunissioners, 
and  to  certain  of  them  by  name,  required  the 
commissioners  to  reimburse  him  for  his  expendi- 
ture in  repairing  the  damage  to  the  sea  wall  bj 
the  extraordinary  storm  and  unusually  high  tide 
of  the  18th  Jan.  1881,  and  for  the  money  expended 
and  to  be  expended  by  him  in  complying  with  the 
orders  of  the  15th  Feb.  1881  and  the  9th  March 
1882,  and  to  make  a  rate  or  rates  for  that  purpose, 
and  to  take  all  such  steps  as  might  be  necessary 
for  charging  the  money  so  expended  and  to  l^ 
expended  rateably  on  the  lands  benefited  thereby, 
and  he  requested  the  commissioners  to  8Uinmon;a 
court  for  the  said  purpose.  The  commissioners 
held  a  session  and  special  court  of  sewers  on  the 
18th  April  1882  for  the  purpose  of  taking  into 
consideration  the  demand  of  the  prosecutor,  and 
at  the  said  court  the  prosecutor  attended  by  bis 
solicitor,  and  made  a  formal  demand  which  the 
commissioners  refused  to  comply  with.  A  copy 
of  the  record  of  the  proceedings  of  the  said  court 
is  set  out  in  the  appendix. 

31.  On  the  Ist  May  1882  the  rule  nUi  for  a 
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mandamust  which  was  afterwards  made  absolute 
on  the  9th  Jane  1882,  was  obtained  by  the 
prosecutor. 

32.  On  the  1st  June  1882  he  gave  notice  of 
appeal  to  the  Midsummer  Quarter  Sessions  for 
toe  county  of  Essex  against  the  order  made  on 
the  9th  March  1882,  which  appeal  has  from  time 
to  time  been  respited  pending  the  decision  of  this 
special  case. 

33.  An  examination  of  the  records  of  the  com- 
missioners shows  the  following  facts  : 

34  Between  the  year  1729  (being  the  date  of 
the  earliest  record  of  the  commissioners  now 
forthcoming)  and  the  year  1831  there  were  no 
presentments  of  grand  juries  finding  specially 
any  custom  or  prescription  as  to  the  repair  of  the 
walls,  and  no  presentment  stating  in  words  what 
was  the  liability  of  the  frontagers,  that  is  to  say, 
the  persons  on  whose  lands  the  sea  walls  abutted. 
The  usage  was  for  a  jury  to  yiew  the  walls  a  few 
days  berore  the  meeting  of  the  court  of  commis- 
sioners and  to  present  at  such  court  the  repairs 
which  they  found  at  such  yiew  to  be  required, 
specifying,  in  the  case  of  each  work,  a  penalty  in 
case  tne  work  should  not  be  done.  At  the  court 
such  presentments  were  made  orders  of  the  oourt. 
The  presentments  were  in  the  form  of  which  the 
following  is  a  specimen : 

That  A  B.  do  baok  and  oope  a  htmdved  rods  of  fhab 
wall  by  Ghristmaa  next  on  ToeotAiy,  by  the  rod,  liTteen 
ddUinga. 

The  orders  followed  the  form  of  the  present- 
ments. 

35.  The  records  show  instances  of  orders  on  all 
the  owners  within  the  leyels  whose  lands  were 
bounded  by  the  sea  wall,  and  there  is  nothing  in 
them  to  indicate  any  difference  in  the  extent  of 
the  liability  of  the  owners  of  the  different  lands 
so  bounded  as  to  the  repair  of  the  wall  boundii^ 
their  respectiye  lands. 

3tf.  In  case  of  emergency,  the  marsh  bailiff  was 
empowered  to  do  the  work,  but  the  amoimt  ex- 
pended by  him  was  claimed  as  a  debt  due  from 
the  owners  to  the  commissioners,  and  the  records 
show  instances  of  the  marsh  bailiff  recoyering 
soms  expended  by  him  by  distress  from  the 
owners  who  were  liable  to  repair.  In  some  cases 
it  does  not  appear  from  the  records  whether  the 
money  expended  was  claimed  or  recoyered  or  not, 
bat  tnere  are  no  cases  where  it  appears  that  it 
was  not  so  claimed,  or  that  any  such  claim  was 
contested.  From  the  small  amount  of  the  rates 
levied,  it  is  apparent  that  no  extensiye  repairs  to 
the  walls  can  haye  been  done  at  the  expense  of 
the  leyel. 

37.  Bates  were  made  at  the  courts.  They  were 
usually  made  for  the  general  purposes  of  the  ex- 
penses of  the  commissioners,  but  sometimes  for 
special  purposes. 

37  A.  It  18  agreed  between  the  parties  that 
reference  may  be  made  to  the  records  of  the 
oommissioners  upon  the  argument  for  the  pur- 
pose of  further  explaining  or  illustrating  the 
matters  referred  to  in  paragraphs  83  to  37. 

38.  No  instance  appears  in  the  records  of  a 
rate  made  for  the  special  purpose  of  paying  the 
expenses  of  repairing  walls  or  of  reimbursing  any 
frontager  for  expenses  incurred  by  him  in  repair- 
ing walls. 

39.  Except  so  &kr  as  the  facts  and  documents 
or  extracts  mentioned  in  this  special  case  proye 
or  warrant  an  inference  to  the  contrary,  there  is 


no  eyidence  to  show  that  any  of  the  repairs 
ordered  to  be  done  were  other  than  ordinary 
repairs,  or  that  any  extraordinary  accident  hap- 

Jened  to  the  walls  before  the  storm  of  the  18th 
an.  1881. 

40.  On  the  31st  Jan.  1791  the  then  existing 
commission  expired.  A  petition  was  presented 
by  the  commissioners  to  tne  Lord  Chancellor  in 
the  usual  way  for  a  warrant  for  a  new  commis- 
sion. The  next  commission,  though  dated  the 
13th  Jan.  1791,  was  not  issued  till  tne  15th  Aug. 
1791. 

41.  There  are  found  in  a  room  at  the  office  of 
the  clerk  to  the  commissioners,  which  is  and  has 
been  for  yery  many  years  deyoted  to  the  custody 
of  the  books  and  documents  of  the  commissioners, 
the  following  papers  relating  to  the  last-mentioned 
commission,  the  admission  in  eyidence  of  which 
papers  in  the  present  case  is  objected  to  by  the 
prosecutor,  and  which  are  printed  in  the  appendix, 
subject  to  his  objection.  The  first  is  the  droit  or 
copy  of  an  affi<utyit  in  the  handwriting  of  and 
purporting  to  haye  been  sworn  by  Edward  Gepp, 
the  then  clerk  of  the  commissioners,  under  the 
expired  commission  on  the  3rd  March  1791,  for 
the  purpose  of  obtaining  a  new  commission.  The 
second,  which  was  found  with  it,  is  a  draft  or  copy 
of  a  petition  of  the  commissioners,  or  some  of 
them,  dated  the  28th  June  1791.  The  third  is  a 
bill  of  costs  of  the  said  Edward  G^P  against  the 
commissioners  for  works  done  in  1791,  amounting 
to  327.  Is,  2c2.,  and  bearing  the  indorsement : 

loth  Ootober  1791  allowMl. 

B.  Bakxb. 
W.  BnssxLL. 

B.  Baker  and  W.  Bussell  were,  on  the  10th  Oct. 
1791,  oommissioners  under  the  then  existing  com- 
mission. 

42.  At  a  court  held  by  the  commissioners  on 
the  10th  Oct.  1791  it  was  ordered  that  the  marsh 
bailiff  should  pay  to  the  said  Edward  Gepp  his 
bill  for  soliciting  a  new  commission  of  sewers  for 
the  said  leyels,  amounting  to  32{.  Is,  2d. 

43.  It  appears  from  this  order  and  these  docu- 
ments that  the  petition  for  a  fresh  commission 
presented  to  the  Lord  Chancellor  by  the  com- 
missioners in  the  usual  way  was  neglected  in  the 
Lord  Chancellor's  office,  and  a  supplemental 
petition,  supported  by  the  affidayit  of  the  said 
Edward  Gepp,  was  presented  by  the  commis- 
sioners, and  that  the  said  Edward  Gepp  was  paid 
by  the  commissioners  for  his  work  and  labour  in 
respect  of  the  said  affidayit  and  petition  and  the 
presentation  thereof. 

44.  Search  has  been  made  in^  all  reasonable 
places  for  the  originals  of  the  said  affidayit  and 
supplemental  petition,  but  they  haye  not  been 
found. 

45.  At  the  court  held  on  the  10th  Oct.  1791, 
mentioned  in  paragraph  42,  about  seyenty  orders 
for  the  repair  of  walls  were  made.  The  entry  in 
the  book  relating  thereto  oan  be  referred  to  by 
either  party  on  the  arffument  of  this  case. 

46.  At  a  oourt  held  on  the  5th  Dec.  1881  a 
presentment  was  made  respecting  the  dan^rous 
state  of  the  sea  wall  belonging  to  the  Oil  Mill 
Farm,  the  property  of  Francis  Kensitt,  upon 
eyidence  taken  m  the  presence  of  the  oourt  and 
jury.  In  this  presentment  the  liability  of  the 
owner  to  repair  is  stated  to  be  by  ancient  custom. 
This  is  the  first  instance  in  which  there  appears 
any  entry  upon  the  records  of  tiie  commiflsumero 
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stating  in  terms  the  liability  of  any  owner  to 
repair,  or  the  existence  of  any  custom  relating 
thereto.  An  extract  from  the  records  showing 
the  circumstances  under  which  the  presentment 
was  made,  the  depositions  of  the  witnesses,  and 
the  orders  of  the  court,  are  set  out  in  the 
appendix.  Further  extracts  from  the  records  of 
the  commissioners  relating  to  the  same  farm  or 
parts  thereof,  including  entries  relating  to  damage 
done  by  unusual  high  wind  and  tide,  and  to  a 
search  for  precedents  of  repairing  rendered  neces- 
sary by  storms,  will  be  foimd  in  the  appendix. 

47.  Extracts  from  the  records  of  courts  held 
on  the  18th  July  1832  and  13th  July  1833  are 
also  printed  in  the  appendix  for  the  purpose  of 
showing  the  statement  of  the  customary  liability 
contained  therein. 

48.  The  first  court  at  which  any  presentment 
was  made,  held  after  the  passing  of  the  statute 
3&4Will.  4v  c.  22,  was  held  on  the  26th  Feb. 
1836.  At  that  court  the  jury  made  a  present- 
ment which  is  set  out  in  the  appendix. (a) 

49.  From  that  date  until  tne  passing  of  the 
Land  Drainage  Act  1861  (24  &  25  Vict.  c.  133), 
by  which  commissions  of  sewers  were  made 
perpetual  until  superseded,  presentments  in  sub- 
stantially similar  form  were  made  at  the  com- 
mencement of  each  commission.  The  presentment 
at  the  court  held  on  1st  Aug.  1861  will  be  found 
in  the  appendix.  The  Itooert  Wharton  men- 
tioned in  the  extract  from  the  schedule  thereto 
was  the  predecessor  in  title  of  the  prosecutor, 
and  the  lands  mentioned  therein  are  those  re- 
ferred to  in  the  first  parf^raph  of  the  case. 

50.  In  March  1874  a  tide  occurred  higher  than 
any  before  then  recorded  (though  lower  than  the 

(a)  The  jirMentiiient  was  as  follows :  "  a6ih  Feb.  1836. 
And  the  jnrora  aforesaid,  upon  their  oath  aforesaid, 
further  say  and  preflent,  that  the  Beveral  ipexsonB  and 
bodies  corporate  named  and  mentioned  in  the  said 
second  sohednle  herennder  written  or  herennto  annexed, 
and  their  ancestors  or  predeceason,  heinpr  owners  of  the 
seveial  farms  and  qnaatitieB  of  land  within  the  levels 
and  jnrisdiotion  aforesaid  set  opposite  to  anoh  thair 
reai>eotLTe  names  and  descriptions  m  the  same  aohedole, 
have,  b^  reason  of  the  said  farm  and  lands  so  by  them 
respeotiTel^  owned  and  of  their  being  the  owners  thereof 
firom  time  immemorial,  been  need  sod  accustomed,  at 
their  own  costs  and  ohanres,  to  snpport,  maintain,  and 
repair,  and  the  said  seTeral  persons  and  bodies  corporate 
80  named  and  described  in  tiie  said  second  sohedole,  by 
reason  of  the  said  farms  and  lands  so  by  them  respec- 
tiTely  owned,  and  of  their  beini?  the  owners  thereof,  are 
now  liable  and  onght  still  of  right  to  snpport,  maintain, 
and  repair,  and  keep  in  good  and  sufficient  rispair,  at 
their  own  respectiye  costs  and  char|;es,  the  seyeval  and 
respeotiye  quantities  of  walling  within  the  leyels  and 
jurisdiction  aforesaid  mentions  in  the  ssid  schedule, 
and  situate,  standing,  and  being  in  and  upon  such  their 
resi^ectiye  farms  and  lands,  so  as  to  prerent  the  influx 
of  the  waters  from  the  rivers  and  creeks  surrounding 
and  near  to  the  said  farms  and  lands  (in  all  which  said 
rivers  and  creeks  the  tides  and  watm  of  the  sea  do 
flow  and  reflow);  and  that  the  several  persons  and 
bodies  corporate  so  named  and  mentioned  in  the  same 
schedule  are  now  the  owners  of  the  particular  farms  and 
lands  therein  also  mentioned  and  set  opposite  to  such 
their  respective  names  and  descriptions,  and  are  situate 
within  the  levels  and  jurisdiction  aforesaid,  and  as  such 
owners,  and  in  respect  of  such  farms  and  lands,  are  now 
liable,  and,  bv  reason  of  such  immemorial  custom  and 
ussffe  aforesaid,  ought  of  right  to  repair  and  keep  in 
good  and  sufficient  repair  the  said  walling,  at  their  own 
respective  costs  and  charges,  in  the  proportion  men- 
tioned and  set  forth  in  the  same  scheaule  opposite  to 
snoh  namAs  and  descriptions  respectively,  and  at  the 
respective  parts  and  places  therdn  also  mentioned  and 
dSBoribed." 


tide  of  18th  Jan.  1881),  and  caused  serious 
breaches  in  the  sea  walls  of  the  level.  At  a 
court  held  on  27th  Aug.  1874,  orders  were  made 
on  all  the  frontagers  in  the  level  (whether  the 
walls  fronting  their  respective  lands  had  been 
damaged  by  the  said  tide  or  not)  to  raise  their 
walls  to  a  height  one  foot  above  the  line  of  the  said 
high  tide.  These  orders  were  carried  out,  and 
the  damage  to  the  walls  occasioned  by  the  said 
tide  was  repaired  at  the  expense  of  the  owners. 
The  orders  relating  to  Curry  Marsh  are  set  out 
in  the  appendix.  The  other  orders  were  in  similar 
form. 

51.  After  the  storm  of  Jan.  1881  orders  were 
made  on  all  the  frontagers  respectivelv,  in  a  form 
similar  to  that  of  the  16th  Feb.  1881  before  men- 
tioned, to  repair  the  damage  caused  to  their  walls 
by  the  said  storm.  These  orders  were  not  ap- 
pealed against,  and  the  works  were  done  at  in 
many  cases  considerable  expense.  It  must  not 
be  assumed  from  this  that  in  some  cases  the 
expense  to  a  frontager  of  repairing  his  own  wall 
was  greater  than  his  contribution  to  a  general 
rate  would  have  been  in  case  the  repairs  had  all 
been  defrayed  out  of  such  a  rate.  No  claim 
for  reimbursement  has  as  yet  been  made  except 
by  the  prosecutor.  The  facts  stated  in  this  para- 
graph are  objected  to  on  behalf  of  the  prosecutor 
as  not  being  admissible  in  evidence  or  relevant 
to  this  case,  and  they  are  stated  subject  to  this 
objection. 

52.  During  the  period  to.  which  living  memory 
extends,  so  far  as  oral  testimony  is  forthcoming, 
the  walls  have  always  been  repaired  by  or  at  the 
expense  of  the  owners  of  the  land  which  the  waUs 
respectively  front  without  reimbursement  bv  the 
commissioners.  The  market  value  of  the  lands 
fronting  the  river  is  considerably  diminished  by 
reason  of  the  liability  to  repair. 

53.  The  appendix  to  this  special  case  forms 
part  thereof. 

54.  The  commissioners  contend  that :  (1)  The 
facts  and  documents  stated  and  referred  to  in 
this  case  establish  that  the  prosecutor  was  under 
a  general  liability  to  repair  the  sea  wall  fronting 
his  land,  and  that  by  reason  of  such  liability  he 
was  bound  to  do  the  repairs  referred  to  in  the 
case,  although  the  necessity  for  such  repair  arose 
from  an  extraordinary  storm  and  tide,  or  any 
other  cause.  (2)  That  the  said  facts  and  doca- 
ments  show  that  there  is  no  liability  upon  the 
level  or  any  other  person  to  repair  the  said  wall, 
or  to  reimburse  the  prosecutor  for  the  whole  or 
any  part  of  the  moneys  expended  by  him  in  snch 
repairs.  (3)  That  the  prosecutor  is  debarred 
from  obtaining  the  relief  sought  for  in  the  present 
proceedings  by  the  existence  of  the  orders  of  the 
15th  Feb.  1881  and  the  9th  March  1882,  unless 
and  until  they  or  either  of  them  be  varied  or  re- 
versed by  the  quarter  sessions  under  the  pro- 
visions of  the  Land  Drainage  Act  1861,  a.  47,  or 
otherwise  set  aside. 

55.  The  prosecutor  contended  that :  (1)  Even 
if  any  liability  is  shown  on  him  to  do  any  repairs 
to  the  sea  wall,  such  liability  is  at  most  an  ordinarr 
liability  to  repair  by  prescription,  and  does  not 
extend  to  repairing  damage  caused  by  extraordinary 
floods  or  storms,  or  to  reinstating  such  will  after 
such  damage,  but  in  such  case  the  cost  should  be 
borne  by  the  level,  according  to  the  statute  of 
Hen.  8,  as  interpreted  in  Keighley^s  case  (10  Coke, 
139),  and  assuming  the  prosecutor  to  be  liable 
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in  the  first  instance  to  pay  the  cost  of  such  repair 
and  reinstating  he  is  entitled  to  be  reimbursed. 
(2)  If  the  subsidence  in  1882  was  not  due  to  the 
storm  of  1881  it  was  due  to  a  latent  defect  for 
which  he  was  not  responsible.  (3)  The  orders  of 
the  loth  Fob.  1881  and  the  9th  March  1882  are 
not,  nor  is  either  of  them  conclusive  against  the 
prosecutor,  and  assuming  them  to  bind  him  to  do 
the  repairs  in  the  first  instance,  they  are  not 
inconsistent  with  his  right  to  be  reimbursed. 

56.  The  questions  for  the  opinion  of  the  court 
are :  (1)  Whether  the  cost  of  repairing  the  sea  wall 
fronting  Curry  Marsh  subsequent  to  the  18th 
Jan,  1881  under  the  circumstances  hereinbefore 
mentioned,  or  any  and  what  part  thereof,  ought 
to  be  borne  by  the  prosecutor  or  by  the  level 
rateabl}r.  (2)  Whether  the  prosecutor  is  entitled 
to  be  reimbursed  by  the  conmiissioners  the  whole 
or  part,  and  what  part,  of  the  said  cost,  and  to 
have  a  rate  or  rat^  made  for  that  purpose.  (3) 
Whether,  in  case  the  prosecutor  is  not  entitled  to 
be  reimbursed  by  the  commissioners  the  whole  or 
any  part  of  the  said  cost,  it  is  by  reason  of  the 
orders  of  the  15th  Feb.  1881  and  the  9th  March 
1882,  or  either  and  which  of  them. 

57.  If  the  court  shall  answer  either  of  the  first 
two  questions  in  favour  of  the  prosecutor,  judg- 
ment is  to  be  entered  for  the  prosecutor  on  the 
special  case,  and  such  order  for  a  peremptory 
mandamus,  or  for  a  reference  or  otherwise  as  the 
oonrt  may  direct,  is  to  be  made. 

If  the  court  shall  answer  the  first  two  questions 
in  favour  of  the  commissioners,  judgment  is  to 
be  entered  for  the  commissioners. 

If  the  court  shall  answer  the  third  question  in 
the  affirmative,  the  prosecutor  is  to  be  at  liberty 
to  proceed  with  his  motion  for  a  certiorari,  and 
with  his  appeal  to  quarter  sessions  or  with  either 
of  such  proceedings. 

Charles,  Q.C.  {Channell  with  him)  for  the  pro- 
secutor. 

Meadowa  White,  Q.C.  {Finlay,  Q.C.  and  Kenelm 
Bighy  with  him)  for  the  defendants. 

The  following  cases  and  statutes  were  referred 
to: 

HvdtonT,  Tabor,  86  L.  T.  Bep.  N.  S.  492 ;  2  Q.  B. 

DiT.290; 
Be9  T.  The  Commisiioners  of  Sewers  for  Somerset,  8 

T  IBL  312  • 
Beg'.  T.  Keighleg,  10  Coke,  189 ; 
ResB  T.  Commissioners  of  Sewers  for  Essesi,  1  B.  &  Ct 

477; 
Beg.  T.  Leigh,  10  Ad.  &  £.  398; 
Seg.^.  irarton,2B.  AS.  718;  81 L.  J.  265.  Q.  B. ; 
Reg.  ▼.  Oremihow^lQ.  B.  Div.  708; 
The  Ni^rO'PhasphaU   OompaiM/  t.   St.  Katherine's 

Doc^,  87  L.  T.  Bep.  K.  8.  ^ ;  9Ch.DiY.  508; 
Nugent  ▼.  Smith,  33  L.  T.  Bep.  N.  S.  731 ;  1 0.  P. 

DiY.  428; 
HerOy  y.  The  Mayor  of  Lyme,  5  Bing.  91 ;  3B.  &  Ad. 

77;  IBing.N.C.^; 
3  ft  4  Will.  4,  0. 22,  as.  13. 15,  47 ; 
24  ft  25  Viot.  o.  133,  u.  si,  47. 

May  3. — ^The  judgment  of  the  court  (Lord  Cole- 
ridge, C  J",  and  Cave,  J.)  was  delivered  by 

Lord  Coleridge,  C.J. — ^The  principal  question 
in  this  case  is,  whether  the  prosecutor,  who  is  the 
owner  of  certain  lands  withm  the  jurisdiction  of 
the  commissioners,  on  which  is  a  sea  wall,  is  liable 
to  repair  damage  done  to  that  wall  by  the  oom- 
bmed  effects  of  a  storm  and  high  tide  which 
occurred  on  the  18th  Jan.  1881.  The  burden  of 
proof  is  on  the  commissioners,  who  must  establish 
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the  extent  of  the  prosecutor's  liability,  and  must 
then  show  that  the  damage  they  allege  the  prose- 
cutor is  bound  to  repair  is  damage  which  falls 
within  the  ambit  of  tne  liability  so  established. 
The  extent  of  the  liability  of  a  frontager  to  repair 
a  sea  wall,  whether  arising  by  tenure,  prescrip- 
tion, or  custom,  can  only  be  ascertained  by  usage. 
In  this  case  there  is  no  living  testimony  as  to  tne 
usage,  but  we  have  been  referred  to  certain  docu- 
ments from  which  we  have  been  asked  to  infer 
that  the  liability  of  the  prosecutor  is  absolute,  so 
as  in  fact  to  make  him  an  insurer  of  the  wall. 
These  documents  are  presentments  of  juries  and 
other  papers  found  among  the  books  and  papers 
of  the  commissioners.  The  first  in  date  is  a  copy 
or  draft  of  an  affidavit  in  the  handwriting  of  and 
purporting  to  be  sworn  by  Edward  Grepp,  the  then 
clerK  of  the  commissioners,  on  the  3rd  March 
1791,  for  the  purpose  of  obtaining  a  new  commis- 
sion in  the  place  of  one  which  nad  then  latelv 
expired.  It  appears  that  the  petition  for  a  fresh 
commission  had  been  neglected  by  the  then 
Chajicellor  (Lord  Thurlow),  and  the  commissioners 
had  presented  a  supplemental  petition  supported 
by  the  affidavit  in  question,  which  alleges  tnat  by 
reason  of  the  inundation  occasioned  by  the  extra- 
ordinary high  tide  which  happened  on  the  pre- 
ceding 2nd  Feb.  several  breaches  and  other 
injuries  had  happened  to  the  sea  walls,  banks,  &c., 
and  that  it  was  absolutely  necessary  for  the  safety 
and  preservation  of  the  land  and  marsh  grounds 
withm  the  levels  that  immediate  attention  should 
be  had  for  the  reparation  and  amendment  cf  the 
said  sea  walls,  &o.,  and  that  until  a  new  commis- 
sion was  issued  no  surveys  could  be  taken  or 
orders  made  to  enforce  such  necessary  reparations 
and  amendments.  The  commission  was  ultimately 
issued,  and  at  a  court  held  on  the  10th  Oct.  1791 
about  seventy  orders  for  the  repairs  of  the  walls 
were  made.  There  is  nothing  in  the  nature  or 
extent  of  these  repairs  (which  are  of  the  usual 
character)  to  lead  to  the  conclusion  that  the  damage 
so  repaired  was  other  than  such  as  might,  with 
ordinary  prudence  andforesight,have  been  guarded 
against,  and  we  are  unable  to  infer  from  the 
language  of  the  clerk,  anxious  for  the  renewal  of 
the  commission  under  which' he  held  his  office,  that 
the  tide  spoken  of  by  him  was  so  high  that  it 
could  not  reasonably  have  been  foreseen  and 
guarded  against,  or  that  the  damage  so  repaired 
was  caused  without  negligence  on  the  part  of  the 
frontagers.  In  1831  it  appears  from  the  report  of 
one  of  the  commissioners  that  the  marsh  bailiff 
had  reported  that  the  sea  wall  belonging  to  Oil 
Mill  iWm  was  in  an  alarming  and  dangerous 
state  from  the  neglect  of  the  owner  to  repair  pur- 
suant to  a  previous  presentment,  and  that  in  con- 
sequence of  such  neglect  serious  apprehensions 
were  entertained  that  a  breach  ana  inundation 
might  take  place.  Thereupon  there  was  a  present- 
ment by  a  jury  that  the  seawall  in  question  was  in 
a  ruinous  and  defective  state  and  condition  for  want 
of  due  reparation  and  amendment  thereof,  and  that 
such  state  and  condition  had  arisen  from  the 
neglect  and  default  of  the  owner  of  the  Oil  Mill 
Farm  in  repairing  and  amending  the  same  as  he 
ought  to  have  done,  and  that  the  court  ordered 
that  the  works  presented  to  be  done  by  the  jury 
should  be  made  an  order  and  decree  of  the  court. 
It  appears  from  a  record  of  the  court  of  the  13th 
July  1833  that  these  works  were  afterwards  done 
by  the  owners  of  Oil  Mill  Farm,  but  it  is  clear 
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from  the  report,  and  from  the  eyidence  of  Bichard 
Hill  Dalton  given  before  the  jnry,  that  these 
repairs  were  rendered  necessary  by  the  neglect  of 
the  owner,  and  not  by  any  extraordinary  flood  or 
accident,  and  conseonently  this  presentment  is  no 
authority  whatever  lor  the  existence  of  any  such 
liability  as  that  now  in  dispute.    On  the  26th 
Feb.  1836,  after  the  passing  of  the  statute  3  &  4 
Will.  4,  c.  22,  there  was  a  general  presentment  of 
the  jury,  which  was  much  relied  on  by  Mr.  White. 
This  presentment  appears  to   have  been  made 
under  the  combined  operation  of  sects.  13  and  46 
of  that  Act,  but  it  does  not  appear  that  at  this 
time  the  sea  wall  was  out  of  repair,  and  we  are  of 
opinion  that  that  section  does  not   warrant  a 
presentment  of  the  liability  to  repair  only  where 
the  wall  is  not  alleged  to  be  out  of  repair,  and 
that  if  the  wall  is  out  of  repair  in  part  it  only 
warrants  a  general  presentment  of  such  part  as 
may  be  out  of    repair.    There  is  no  power  to 
traverse   a   presentment    where   no    default    is 
alleged,  and  it  is  obvious  that  a  trial  of  a  traverse 
of  any  such  presentment  where  no  default  was 
alleged  would  impose  an  intolerable  burden  on  the 
persons  supposed  to  be  affected  by  such  present- 
ment, as  it  might  happen  that  no  default  would 
occur  while  they  continued  owners.    We  are  also 
of  opinion  that,  assuming  the  presentment  to  be 
gooa,  it  does  not  warrant  the  conclusion  that  the 
liability  to  repair  extended  to  damage  done  by 
the  act  of  God.    In  1843  the  wall  upon  the  Oil 
MiU  Farm   was  again  reported  to  be  in  a  very 
dangerous  and  aliu'ming  state,  the  same  having 
been  recently  in  part  much  reduced  in  height, 
and  otherydse  damaged  by  an  unusual  high  wind 
and    tide,    in    consequence   whereof    imminent 
danger  was  apprehended  to  the  level,  and  at  a 
court  subsequently  held  it  was  found  that  the 
wall  in  question  was  at  a  part  called  Steep  Toe 
Point  in  a  ruinous  and  defective  state  and  condi- 
tion for  want  of  due  reparation  and  amendment 
thereof,  and  by  reason  of  the  default  of   the 
owners  in  not  naving  repaired  and  amended  the 
same,  and  it  was  ordered  that  the  wall  should  be 
repaired  at  the  expense  of  the  owners.    It  appears 
from  the  clerk's  oill  of  costs  that,  previous  to 
this  order  being  made,  a  question  had  arisen 
whether  the  proprietors  of  the  wall  were  liable  to 
repair  it  after  a  storm  if  it  previouslv  had  been 
in  a  sufficient  state  to  resist  the  tide,  &o. ;  but,  as 
it  appeared  that  the  wall  in  question  was  not  pre- 
viously in  a  fit  state  to  resist  ordinary  occurrences, 
the  question  was  not  gone  into,  and  it  follows 
that  the  records  of   1843  do  not  establish  the 
existence  of  any  liability  such  as  that  now  con- 
tended for.    The  entries  in  the  bill  of  costs  are 
very  strong  proof  that  the  presentment  of  1836 
was  not  in  1843  understood  to  have  the  effect  now 
suggested.    The  records  of  the  court  held  on  the 
8th  June  1854  do  not  carry  the  commissioners' 
case  any. further.    On  the  1st  Aug.  1861  another 
general  presentment  was  made,  which  is  open  to 
the  objections  already  taken  to  that  of  1836,  and 
to  which,  therefore,  the  observations  previously 
made  equally  apply.    On  the  6th  Aug.  1861  the 
Land  Drainage  Act  1861  was  passed,  which,  by 
sect.  33,  enacts:   "That  the    Cfommissioners  of 
Sewers,  acting  within  their   jurisdiction,  may, 
without  the  presentment  of   a  jury,  make  any 
order  in  respect  of  the  execution  of  any  work, 
the  levying  of  any  rate,  or  doing  any  act  which 
they  might  but  for  this  section  nave  made  with 


such  presentment,  subject  to  this  proviso,  that 
any  person  aggrieved  by  any  such  order  made  by 
the  commissioners  without  the  presentment  of  a 
jury  may  appeal  therefrom  in  manner  hereinafter 
mentioned.^      In    March  1874  a  tide  occurred 
higher    than    any  other   before   then    recorded 
(though  lower  than  the  tide  of  the  18th  Jan. 
1881),  and  caused  serious  breaches  in  the  sea 
walls  of  the  level.    At  a  court  held  on  the  27th 
Aug.  1874  orders  were  made  on  all  the  frontagers 
in  the  level  (whether  the  walls  fronting  their 
respective  land  had  been  damaged  by  the  tide  or 
not)  to  raise  their  walls  to  a  height  of  1ft.  6in. 
above  the  line  of  the  last  high  tide.    It  is  obvious 
that,  as  soon  as  it  was  shown  by  experience  that  a 
tide  of  the  height  of  that  recorded  in  March  1874 
might  occur,  the  danger  of  this  recurrence  was  a 
danger  that  could  be  foreseen  in  the  future,  and 
might  be  guarded  against  whether  it  could  have 
been  seen  in  the  past  or  not,  and  consequently 
that  the  owners  of  the  sea  walls  were  bound  to 
foresee  and  provide  against  it.    It  is  also  found  in 
the  case  that  the  damage  to  the  walls  oC'Casioned 
by  this  tide  was  repaired  at  the  expense  of  the 
owners,  but  we  have  no  such  evidence  as  to  the 
height  of  the  tide,  or  of  the  nature  or  extent  of 
the  damage  done  by  it,  as  in  our  opinion  would 
justify  us  in  finding  as  a  tact  from  the  usage 
proved  that  the  owners  of  this  sea  wall  are  bound 
to  repair  damage  done  by  the  act  of  God.    Mr. 
White  relied  upon  the  fact  that,  as  far  as  can  he 
gathered  from  the  records  which  extend  back  to 
1729,  no  repairs  have  been  done  at  the  general 
expense  of  tne  level  from  that  time  to  the  present, 
and  he  contended  that  there  must   have  been 
damage  caused  by  the  act  of   (rod  during  that 
period  which  must  therefore  have  been  repaired 
by  the  frontagers.     But  it  seems  equally  clear 
from  the  recoras  that  no  repairs  have  been  done 
by  the  frontagers  of  such  a  nature  as  to  satisfy 
us  that  they  were  rendered  necessary  by  damage 
arising  from  the  act  of  God,  and  the  expression 
being  confined  to  events  which  cannot  oe  fore- 
seen,   or   which,    if    they   could    be    foreseen, 
cannot  be  guarded  against,  points  to  events  which 
are  prima  fcLoie  likely  to  be  of  very  unusual 
occurrence,  and  it  is  quite  as  reasonable  to  oon- 

t'ecture  that  nothing  of  the  kind  has  happened 
between  1729  and  l&l  as  to  suppose  that  it  has 
taken  place  and  has  been  repaired  by  the 
frontagers  without  leaving  any  trace  upon  the 
records.  Moreover,  we  ought  not  to  presume 
anything  against  the  prosecutor,  who  is  virtually 
defending  nimself  from  an  attempt  to  impose 
upon  him  a  large  and  indefinite  liaoility,  and  we 
ought  to  be  satisfied  with  nothing  less  than  would 
have  satisfied  a  jury  of  reasonable  men  upon  the 
trial  of  a  traverse  of  a  presentment.  As  for  the 
argument  attempted  Ito  be  drawn  from  the  &ot 
that  the  prosecutor  did  not  appeal  against  the 
first  order  made  upon  him,  and  that  the  other 
frontagers  obeyed  tne  orders  made  on  them  to 
repair  damage  caused  by  the  same  storm,  we 
omy  notice  it  to  show  that  we  have  not  over- 
looked it.  In  our  judgment  the  commissioners 
have  failed  in  proving  that  the  prosecutor  is 
liable  to  make  good  all  damage  however  caused, 
and  we  find  as  a  matter  of  fact  that  the  prose- 
cutor is  only  liable  to  make  good  damage  which 
can  in  some  way  or  other  be  traced  to  his  or  his 
predecessors*  negligence.  The  next  question  is, 
I  whether  the  commissioners  have  proved  that  the 
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damage  in  this  case  arose  from  the  prosecutor's 
negligence,  for  here,  as  before,  the  onus  of  proof  is 
on  the  commissioners,  as  it  would  be  if  there  had 
been  a  presentment  of  a  jury  which  the  prosecutor 
had  traversed.  It  cannot  snrelv  be  contended 
that  the  damage  in  this  case  can  be  traced  to  any 
such  negligence.  It  is  found  as  a  fact  that  before 
the  storm  the  wall  was  in  good  substantial  repair 
and  in  a  proper  condition  to  resist  the  flow  of 
ordinary  tides  and  the  force  of  ordinary  storms, 
and  that  on  the  18th  Jan.  1881  there  was  a  con- 
currence of  storm  and  high  tide  which  was  extra- 
ordinary. As  to  the  subsidence  of  the  wall,  the 
(»ii8e  of  it  is  in  dispute ;  but  whether  the  conten- 
tion of  the  prosecutor  or  that  of  the  commis- 
sioners be  adopted  it  is  not  proved  that  the  sub- 
sidence could  have  been  foreseen,  or  that  if  fore- 
seen it  could  have  been  prevented,  and  the  case 
expressly  finds  that  no  evidence  was  given 
of  any  circumstance  from  which  it  ought 
to  be  inferred  that  if  the  storm  on  the  18th 
Jan.  1881  had  not  taken  place  the  wall  as 
it  then  existed  would  not  have  continued  to 
stand  to  the  present.  It  is  aLso  a  circumstance 
not  without  weight,  that  previous  to  the  storm  in 
question  the  commissioners,  whose  duty  it  is  to 
watch  over  the  sea  wall  in  question,  did  not  sug- 
gest that  anything  required  to  be  done  to  the 
wall  to  enable  it  to  witnstand  the  force  of  tides 
and  storms.  We  are,  therefore,  compelled  to 
come  to  the  conclusion  that  the  dama^  to  the 
wall  mentioned  in  the  case  was  not  such  as  the 
prosecutor  was  bound  to  repair.  There  is,  how- 
ever, another  question  yet  to  be  disposed  of.  It 
has  been  contended  that,  assuming  tne  prosecutor 
was  not  bound  to  repair  the  damage  in  question, 
yet,  as  he  has  in  fact  repaired  it  under  two  orders 
of  the  commissioners,  he  is  entitled  to  a  ma/nda' 
mu8  to  the  commissioners  to  reimburse  him  so 
long  as  these  orders  stand.  One  of  them  is  under 
appeal,  and  the  other  will  be  brought  before  this 
court  on  certiorari^  and  it  mav  be  that  both  will 
be  upset.  But  the  point  we  nave  now  to  dispose 
of  is,  whether  the  mcmdamus  can  go  while  these 
orders  stand.  Now,  by  sect.  ^  of  the  Land 
Drainage  Act  1861,  already  quoted,  the  commis- 
sioners, acting  within  their  jurisdiction,  may, 
without  a  presentment,  make  any  order  to  execute 
any  work  which  they  might  have  made  with  such 
presentment.  The  commissioners  did,  by  the 
orders  in  question,  made  respectively  on  the 
15th  Feb.  itel  and  9th  March  1882,  order  the 

Srosecutor  to  do  certain  repairs,  which  he  has 
one.  It  was  not  contended  by  Mr.  Charles,  nor 
in  our  opinion  could  it  have  been  successfully 
contended,  that  the  commissioners,  in  making 
these  orders,  were  acting  outside  their  jurisdic- 
tion, for  it  is  clear  that  it  a  jury  had  found  as  a 
feet  that  Mr.  Abbot's  liability  was  of  the  exten- 
sive nature  contended  for  by  the  commissioners, 
they  could,  and  ought,  under  the  old  system,  to 
have  made  a  presentment  which  would  have 
warranted  the  orders  in  question.  The  extent  of 
the  liability  of  the  frontager  is  one  of  the 
matters  which  would  necessarily  have  had  to  be 
proved  before  a  jury  on  the  trial  if  the  present- 
ment had  been  traversed,  and  in  Eeg.  v.  Leigh 
(10  Ad.  &  Ell.  398)  the  Court  of  Queen's  Bench 
gnmted  a  new  trial,  because  the  ju(^e  had  misdi- 
rected the  jury  upon  this  very  question  on  the  trial 
of  a  presentment  which  had  beeii  removed  into  that 
<^oart  by  certiorari,    Mr,  Charles  did  not  contend 


before  us  that  the  orders  were  bad  (not  that  he 
admitted  them  to  be  good,  but  that  the  argument 
on  this  point  was  reserved  for  this  court  when 
the  orders  are  before  it  on  certiorari),  but  he  sub- 
mitted that,  notwithstanding  the  orders,  Mr. 
Abbott  was  entitled  to  dispute  his  liability  and  to 
have  this  mandamus  made  absolute  to  reimburse 
him  for  the  expenses  he  has  incurred  in  obeying 
the  orders.  Under  the  former  system  the  ques- 
tion of  the  liability  of  the  frontager  was  put  in 
issue  by  a  traverse  of  the  presentment  and  ver- 
dict found  against  the  frontager  it  is  impossible 
to  conceive  that,  so  lon^  as  that  verdict  stood, 
the  frontager  could  dispute  the  liability  so 
found  against  him.  Mr.  Charles's  industry 
could  not  produce  any  authoritv  to  that  effect, 
and  it  would  be  strange  if  the  elaborate  machinery 
of  a  presentment  by  a  jury,  a  traverse  of  that 
presentment,  and  a  finding  of  a  jury  upon  such 
traverse,  had  been  absolutely  of  no  effect.  Nor 
is  it  possible  to  understand  why  a  frontager  who 
had  not  traversed  the  indictment,  and  had  there- 
by confessed  it,  should  be  in  a  better  position 
than  one  who  had  traversed  it  unsuccessfully. 
The  order  of  the  commissioners  is,  by  the  section 
already  quoted,  to  have  the  same  effect  as  if 
it  had  bc^n  preceded  by  the  necessary  present- 
ment, and  an  appeal  to  the  quarter  sessions  is 
substituted  for  tne  traverse  to  the  presentment. 
In  our  judgment,  the  prosecutor  is  bound  by 
these  oraers  until  they  have  either  been  reversed 
on  appeal  or  quashed  by  this  court  on  certiorari. 
We  are  therefore  of  opinion  that,  although  the 
liability  of  the  prosecutor  does  not  extend  so  far 
as  to  make  him  repair  damage  caused  as  this  was, 
vet  that,  so  long  as  the  orders  in  question  stand, 
he  is  not  entitled  to  a  ma/ndamus  to  reimburse 
him  the  expenses  he  had  incurred  in  obeying 
them.  It  appears,  however,  that  the  repairs 
mentioned  in  paragraph  8  of  the  special  case 
were  not  done  under  the  order  of  the  commis- 
sioners, but  by  the  direction  of  the  marsh  bailiff, 
and,  as  to  the  expenses  of  doing  these  last- 
mentioned  repairs,  we  hold,  following  Beg,  v.  TJie 
CormrUasionere  of  Sewers  for  Somerset  (8  Term 
Hep.  312),  that  the  level  must  be  at  the  cost  of 
maKing  them  good,  and  that  the  prosecutor  is,  to 
that  limited  extent,  entitled  to  his  mandaTmis. 

Solicitors  for  the  prosecutor,  Thomson,  Son, 
and  Brooks. 

Solicitors  for  the  defendants,  Paterson,  Snoxo, 
Bloxam,  and  Co.,  agents  for  Gepp  and  Son, 
Chelmsford. 


Tvssday,  March  25, 1884. 

(Before  Colbbjdoe,  C.J.  and  Stephen,  J.) 

JiLBfEs  (app.)  V.  Wyvill  (resp.).  (a) 

Public  HeaMh  Act  1875  (38  &•  39  Vict.  c.  55),  ss.  157, 
159 — Bye-laws — Notice  of  hvtention  to  erect  new 
buildings  a/nd  send  'plans — Conviction  for  erecting 
new  buildings  witlwut  notice^'Qiiestion  of  fact. 

Bye-laws  were  made  for  the  borough  of  S.  under 
the  powers  given  bysect.  34  of  the  Local  Govern- 
ment Act  1858.  .  This  Act  was  repealed  by  tlie 
Public  Health  Act  1875,  but  by  sect.  326  of  the 
latter  Act,  all  bye-laws  duly  made  under  any  of 
the  Samxtary  Acts  by  this  Act  repealed,  ayid  not 
inconsistent  with  any  of  tlie  provisiotis  of  this 
Act,  shall  be  deemed  to  be  bye-laws  under  that  Act. 


(a)  Beportea  by  Hinbt  Lbzoh,  Eoq.,  Barrister-at-Law. 
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The  27th  hye-law  provided  that  every  person  who 
intended  to  erect  any  new  building  shotdd  g-ive 
one  month's  notice  of  svch  intention,  and  send  in 
a  plan  of  the  works  to  the  sui^veyor  for  the  urban 
satvitary  authoritij. 

The  Slst  bye-Uiw  provided  that,  if  the  owner  or 
person  intending  to  construct  any  new  building 
fail  to  give  the  required  notices,  or  construct,  or 
cause  to  be  constnided,  any  builddngs  contrary  to 
the  provisions  of  any  of  tlie  said  bye*laws,  he 
shdlt  be  liable  for  eax^h  offence  to  a  penalty  not 
exceeding  hi.,  and  lie  shaUpay  a  further  sum  not 
exceeding  40«.  foi'  each  day  stich  buildings  shall 
continue  or  remain  contrary  to  the  said  provision. 
The  appellant  contended  that  he  was  not  bound 
to  give  notice  oi'  se^id  a  plan  of  alteraiions 
lie  proposed  to  make  in  his  iwuse,  a^s  the  altera- 
tions 7nerely  coneisfed  in  raising  tlie  old  walls  a 
story  higher,  but  lie  sent  a  plan,  as  lie  said,  as 
a  matter  of  couHesy.  This  plan  was  disapproved 
of,  and  notice  of  such  disapproval  was  sent  to 
the  appellant,  biU  he  went  on  wUh  the  buildings. 
He  was  then  summoned  by  the  respondent,  who 
was  the  surveifor  for  the  urban  sanitary  autho- 
rity, for  neglecting  to  give  notice  and  send  plans 
as  required  by  the  hje-laws. 

The  harmed  magistrate  found  that  the  structure 
was  in  fact  a  comfortable,  good-looMtig  dwelling- 
Iwuse,  which  previously  it  was  not.  He  also  found 
as  a  fact  tliat  the  old  ouiMing  was  partly  pulled 
down  to  the  ground  floor,  a/nd  that  the  buildings 
erected  on  tlie  site  th/ereof  formed  a  new  building 
intended  for  occupation,  and  that  they  were  not 
adapted  for  personal  occupation  previously,  and 
that  theif  were  a  "  new  building  "  within  sect.  159 
of  the  Public  Health  Act  1875. 

Tlie  appellant  was  convicted  and  fined  40«.  and 
costs,  and  a  further  sum  of  20».  for  each  day  the 
work  slwuld  cmitinue  or  remain  contrai'y  to  the 
provisions  of  the  said  bye-laws. 

Held  (affirming  tlie  conviction),  that  tlie  question 
whether  the  alterations  'constituted  a  "  iiew 
building**  was  a  question  of  fad  for  tlie  magis- 
trate to  decide,  and  that  lie  luid  decided  as  a  fact 
that  they  did  constitute  a  "  new  building,**  aiid 
that  the  penalty  of  hi.  was  payable  in  adaition  to 
the  penalty  of  40s,  a  day,  tliough  the  information 
laid  against  the  ajjpellant  teas  only  for  not  having 
given  the  notice  and  plans  under  the  27th  bye' 
law. 

Case  stated  under  42  &  43  Vict.  c.  49,  by  the 
stipendiary  magistrate  for  the  borough  of 
Swansea : — 

1.  Upon  the  hearing  at  the  police  court  at 
Swansea,  on  the  31st  Jan.  1884,  of  a  certain 
summons,  upon  an  information  laid  on  the  23rd 
Jan.  1884,  by  the  respondent,  who  is  the  surveyor 
for  the  urban  sanitary  authority  of  the  district  of 
the  borough  of  Swansea,  against  the  said  appel- 
lant under  the  bye-laws  made  by  the  local  board 
of  health  for  the  district  of  Swansea,  under  the 
Local  Government  Act  1858,  s.  34,  that  the  said 
appellant,  on  the  23rd  Nov.  1883,  at  the  town  of 
Swansea,  in  the  said  borough,  had  not  given  one 
month's  notice  to  the  urban  sanitar^^  authority 
for  the  borough  of  Swansea  of  his  mtention  to 
erect  a  certain  new  building,  situate  in  Dyiievor- 
place  in  Swansea  aforesaid,  by  writing  delivered 
to  the  local  surveyor,  or  left  at  his  office,  and  at 
the  same  time  had  not  left,  or  caused  to  be  left, 
at  the  said  office  a  plan  and  section  of  the  whole 


of  tlie  ground  belonging  to  such  new  building, 
and  of  the  ground  and  cellar  floor  of  such  in- 
tended new  building,  drawn  to  a  scale  of  not  less 
than  one  inch  to  every  eight  feet,  showing  the 
position,  form,  and  dimensions  of  the  several 
parts  of  such  building,  and  of  the  water-closet, 
privy  cesspool,  ashpit,  well,  and  other  appur- 
tenances, accompanied  by  a  description  ot  the 
intended  mode  of  drainage  and  means  of  water 
supply,  and  had  not  at  the  same  time  left  a  block 
plan  drawn  to  a  scale  oE  not  less  than  one  inch  to 
every  forty-four  feet,  showing  the  position  of  the 
properties  immediately  adjoining,  the  width  and 
level  of  the  street  in  front  of  the  intended 
building  (such  street  being  previously  approved 
by  the  said  authority),  the  level  of  the  lowest 
floor  of  the  intended  building,  and  of  the  yard  or 
ground  belonging  thereto. 

2.  I  convicted  the  said  appellant,  and  fined  him 
408.  and  costs,  and  a  further  sum  of  208.  for  each 
and  every  day  during  which  such  work  should 
continue  or  remain  contrary  to  the  provisions  of 
the  bye-laws. 

3.  It  was  proved  before  me  that  the  premises 
in  question  were  used  and  occupied  as  a  public- 
house,  known  by  the  sign  of  the  "  Old  Swan  Inn," 
and  were  situate  on  the  comer  of  Gower-street, 
facing  south,  and  to  Dynevor-place  facing  west. 
The  inn  itself  fronted  to  and  opened  into  Gower- 
street.  The  longer  frontage,  namely,  to  Dynevor- 
place,  comprised  the  side  wall  of  the  inn  itself, 
and  beyond  it  a  line  of  outbuildings  running 
farther  up  that  place  northwards. 

4.  It  was  proved  by  the  respondent,  who  is 
the  official  surveyor  for  the  lx>rough,  that  in 
November  last  he  saw  alterations  and  building 
in  progress  on  the  said  premises  belonging  to 
the  Old  Swan ;  that  an  old  garden  wall  between 
those  premises  and  the  houses  in  Dynevor-{daoe 
had,  in  some  places  between,  been  taken  down  to 
the  foundation  and  rebuilt,  and  a  suite  of  rooms 
erected  above  it,  through  which  and  the  Old  Swan 
premises  there  was  an  internal  communication, 
and  that  an  old  lean-to  facins  Gower-street  had 
been  raised  and  a  room  erected  above  it. 

That  on  the  23rd  Nov.  the  respondent  wrote 

the  appellant  a  letter,  of  which  the  following  is 

a  copy : 

Swansea,  Nov.  23rd,  1888.— Sir,  I  beg  to  infonn  yoa 
that  no  plans  having  yet  been  approved  by  the  works 
oommittee  for  the  alterationa,  fto.  yon  are  now  oastjing 
oat  at  the  Old  Swan  pnblio-honse,  Dynevor-plaoe,  I  must 
request  that  all  building  operatuma  be  anspended  until 
snoh  plans  have  been  approved  by  the  said  com- 
mittee.—Yours  truly,  B.  H.  WTVULiL,  Borough  SurTeyor. 

That  on  the  27th  Nov.  he  (the  respjondent) 
received  a  reply  to  that  letter,  of  which  the 
following  is  a  copy : 

Swansea,  Nov.  27tb,  1883.— Sir,  In  reply  to  yonr  letter 
I  beg  to  slate  that,  had  I  thought  you  were  entitled  to  a 
plan,  I  wonld  at  ouoe  have  supplied  it,  bat  from  past 
ezptflrienoe  of  the  same  nature,  and  from  a  oazefol  stody 
of  the  borouffh  bye-laws,  I  was,  and  am  atiU,  under  the 
impression  uat  you  are  not  entitled  to  apian,  beoanse 
the  work  I  am  carrying  on  is  raising  the  old  walls  a  etoiy 
higher.  I  however,  as  a  matter  of  courtesy,  send  yon 
the  plan  you  desire,  and  as  the  alterations  axe  an 
undoubted  improvement,  I  trnst  that  no  unneoeesary 
obstacles  will  oe  created.— Yours  truly,  T.  M.  Jamxb, 

5.  That  on  the  5th  Dec.  notice  was  served  upon 
the  appellant  from  the  urban  sanitary  authority 
disapproving  the  plan  deposited  by  him. 

6.  That  no  notice  of   intention  to  erect  the 
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bTiildings  was  given  by  the  appellant  as  reqait^ 
ander  the  bye-laws. 

7.  That  before  I  gave  my  decision  I  viewed  the 
said  premises,  and  found  a  great  and  material 
difference  and  alteration  was  to  be,  and  indeed 
had  been,  made  between  the  old  buildings  and  the 
present  ones. 

8.  There  was,  according  to  the  plan,  an  office  at 
the  north  end,  a  fruiterer's  store  where  there  had 
been  stables;  there  was  a  first  floor  with  bed- 
rooms where  there  had  been  none,  and  also  a 
sitting-room,  and  that  the  former  water-closet 
had  been  ti^en  down,  and  tho  uses  of  the  area 
occupied  by  the  old  buildings  extensively  altered 
and  diverted  to  other  uses. 

9.  That  after  the  plan  had  been  disapproved, 
the  construction  had  been  modified,  and  the 
ground  floor  somewhat  more  resembled  what  it 
previously  had  been,  but  is  still  substantially  and 
materialLy  altered. 

10.  And  I  find  that  the  structure  is  an  expen- 
sive one,  and  is  in  fact  a  comfortable  good- 
looking  dwelling-house,  which  previously  it  was 
not. 

I  find,  as  a  fact,  that  the  old  building  was 
partly  pulled  down  to  the  ground  floor,  and  the 
Duildings  erected  on  the  site  thereof  form  a  new 
building  intended  for  occupation  by  men  and 
women,  and  that  they  were  not  adapted  for  per- 
sonal occupation  previously,  and  that  they  now 
come  within  the  definition  of  a  new  building  as 
enacted  by  sect.  159  of  the  Public  Health  Act 
1875. 

11.  By  sect.  157  of  the  same  Act  power  is  given 
to  make  bye-laws  with  respect  to  the  structure  of 
walls,  roofs,  and  chimneys  of  new  buildings,  and 
for  securing  stability,  and  the  prevention  of  fires, 
and  for  purposes  of  health. 

And  by  sect.  326  of  the  same  Act  the  bye-laws 
dnly  made  prior  to  that  Act  are  to  be  deemed  to 
be  bye-laws  imder  that  statute,  provided  they  are 
not  inconsistent  with  any  of  its  provisions. 

12.  The  solicitor  who  appeared  for  the  appel- 
lant contended  that  the  buildings,  though  new  in 
fact,  were  not  new  from  a  legal  point  of  view, 
and  were  not  erected  in  contravention  of  the  said 
bye-laws,  inasmuch  as  they  were  erected  on  the 
Imes  of  the  old  walls  and  on  the  old  foundations, 
and  did  not  extend  or  protrude  farther  into  the 
street  than  they  did  before,  and  he  adduced  the  case 
of  Shiel  V.  May 01'  of  Sunderland  {vhi  infra)  in 
snpport  of  his  contention.  But  I  held  that,  though 
the  said  bye- law  was  made  prior  to  the  passing  of 
the  Public  Health  Act  1875,  it  is  to  be  read  and  in- 
terpreted by  the  light  of  the  interpretation  clause 
therein  contained,  and  that  that  clause  and  the 
caseof  jffb65»  v.  Dance  (uhi  infra)  warranted  me  in 
so  construing  the  bye-law,  and  that,  being  made  'pro 
^wno  pifhlico,  I  was  bound  to  put  thereon  a  liberal 
construction,  in  conformity  with  the  latest  statu- 
table definition  and  the  most  recent  judgment  of 
the  High  Court  on  the  same  subject-matter.  I 
therefore  convicted  the  appellant  in  the  penalty 
above  mentioned. 

If  this  honourable  court  should  be  of  opinion 
that  I  was  right  in  so  holding  and  convicting  the 
appelant  as  aforesaid,  the  said  conviction  is  to 
stand;  but,  if  wrong,  the  said  conviction  to  be 
quashed. 

Bye-law  "No,  27  provided  that  every  person  who 
mtended  to  erect  any  new  builcUng  snould  give 
one  month's  notice  to  the  surveyor  for  the  urban 


authority  of  such  intention,  and  at  the  same  time 
should  leave  at  his  office  detailed  plans  and  sec- 
tions of  such  new  building. 

Bye-law  No.  31  provided,  amongst  other  things, 
that,  if  the  owner  or  person  intending  to  construct 
any  new  building  fail  to  give  the  required  notices, 
or  construct,  or  cause  to  be  constructed,  any 
buildings,  &c.,  contraiy  to  the  provisions  of  any 
of  the  said  bye-laws,  he  shall  be  liable  for  eacn 
offence  to  a  penalty  not  exceeding  5^.,  and  he 
shall  pay  a  further  sum  not  exceeding  408,  for 
each  day  such  buildings  shall  continue  or  remain 
contrary  to  the  said  bye-laws. 

Lawrance  for  the  appellant. — ^This  is  a  case  in 
which  the  appellant  was  charged  with  construct- 
ing a  new  building  without  complying  with  the 
provisions  of  the  27th  bye-law.  I  submit  that  the 
magistrate  had  no  power  to  convict  in  this  case. 
The  building  does  not  infringe  the  bye-law  in  anj 
way.  By  the  27th  bye-law,  under  which  this 
information  is  laid,  one  month's  notice  is  required 
to  be  given  to  the  local  board  by  any  person  about 
to  erect  a  building.  There  is  nothing  in  this  bye- 
law,  except  that  the  person  should  send  a  notice 
and  plan  of  the  proposed  building,  llien  bye- 
law  31  provides  penalties  for  the  constructing  of 
any  buildings  contrary  to  the  provisions  of  any 
of  the  said  bye-laws;  so  that  if  a  person  con- 
structs works  which  infringe  these  provisions  he 
is  liable  to  a  penalty  of  61.,  and  a  fine  of  408.  a 
day;  but  the  magistrate  has  here  sentenced  a 
man,  who  is  only  charged  with  the  one  offence  of 
not  having  given  notice,  with  the  penalties  pro- 
vided for  tne  two  offences.  [Stephen,  J. — What 
the  magistrate  has  done  is  equivalent  to  putting  a 
rent  of  3652.  a  year  on  the  appellant.]  Yes,  and 
he  must  either  pay  this  or  pull  his  house  down. 
[The  learned  counsel  then  read  sect.  158  of  the 
Public  Health  Act  1875.]  Bye-laws  made  under 
these  powers  are  bad,  which  authorise  the  pulling 
down  of  houses  unless  notice  is  sent  in : 

Hattersley  ▼.  Burr,  U  L.  T.  Bep.  N.  S.  565;   4 

H.  &  0.  623 ; 
Ball  V.  NiKon,  82  L.  T.  Bep.  N.  S.  87;  L.  Bep.  10 

Q.  B.  152 ; 

The  construction  of  the  31st  bye-law  is  much  to 
the  same  effect.  1  submit  there  was  no  power 
nor  jurisdiction  in  the  magistrate  to  convict  a 
man  of  two  offences  when  the  information  is  for 
but  one  offence.  Sect.  10  of  Jervis's  Act  (11  &  12 
Vict.  c.  43)  provides  that  every  complaint  shall 
be  for  one  matter  of  complaint  only,  and  not  for 
two  or  more  matters  of  complaint,  and  every  in- 
formation shall  be  for  one  offence  only,  and  not 
for  two  or  more  offences.  The  conviction  goes  on 
to  say,  "  I  convicted  him  in  a  further  sum  of  20«.  a 
day  for  every  day  during  which  such  work  should 
continue  or  remain  contrary  to  the  provisions  of 
the  said  bye-laws,"  I  submit  that,  according  to 
Shid  V.  Mayor  of  8underla/nd  (6  H.  &  N.  796 ;  30 
L.  J.  215,  M'.  C),  this  is  not  a  new  building ;  but 
even  if  this  is  not  so,  I  submit  that  the  convic- 
tion is  bad,  as  the  appellant  was  charged  only 
with  the  one  offence. 

Ijiunley  Smith,  Q.C.  and  Bnjnnwr  Jones  for  the 
respondent. — The  appellant  contended  that  he  was 
not  bound  to  send  in  a  plan,  as  the  building  was 
not  a  "  new  building."  By  sect.  159  of  the  Public 
Health  Act  1875  the  re-erecting  of  any  building 
pulled  down  to  or  below  the  ground  floor,  or  of 
any  frame  building  of  which  only  the  framework 
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is  left  down  to  the  ground  floor,  or  the  conversion 
into  a  dwelling-house  of  any  building  not  origi- 
nally constructed  for  human  habitation,  shall  be 
considered  the  erection  of  a  new  building.  There 
is  nothing  to  show  that  a  new  building  added  to 
an  old  buildine  is  not  a  "  new  building "  within 
this  section.  The  mere  fact  that  the  building  is 
on  the  old  lines  is  not  sufficient  to  prevent  its 
being  a  "  new  building."  The  magistrate,  having 
before  him  the  cases  of  Shiel  v.  mayor  of  Sunder- 
land {uhi  sup.)  and  Hohhs  v.  Dance  (29  L.  T.  Rep. 
N.  S.  687;  L.  Rep.  9  C.  P.  30;  43  L.  J.  62,  C.  P.; 
22  W.  R.  90),  said  that  he  found  as  a  fact  that  the 
building  was  a  "  new  building  " : 

Rex  ▼.  Gregory,  5  B.  A  Ad.  555. 

It  is  entirelv  a  c][uestion  of  fact  for  the  magistrate 
to  decide  wnat  is  or  is  not  a  "  new  building  " : 

BestT,  FuUfford,  10  L.  T.  Bep.  N.  S.  846;  10  Jur. 

N.  S.  522  ;  33  L.  J.  122,  M.  C. ;  12  W.  B.  715; 
Reg,  Y.  Dayman,  7  £.  &  B.  672 ;  26  L.  J.  128,  M.  C. 

In  Baker  v.  MoAfor  of  Portamonth  (37  L.  T.  Rep. 
N.  S.  822 ;  3  Ex.  Div.  157 ;  47  L.  J.  223,  Ex.)  the 
Court  of  Appeal,  held  (affirming  the  judgment  of 
the  Exchequer  Division),  that  the  power  to  make 

S revision  as  to  removing,  altering,  or  pulling 
own  buildings  was  not  confined  to  bye-laws 
relating  to  structure,  but  might  be  extended  to 
and  incorporated  in  bye-laws  as  to  notice  and 
deposit  of  plans.  In  the  first  place,  this  is  a  new 
building  in  fact ;  in  the  second  place,  it  is  a  new 
building  within  the  meaning  of  the  159th  section 
of  the  Public  Health  Act  1875. 

Coleridge,  C.  J.—These  are  strong  powers,  but 
to  carry  out  the  objects  of  the  Act  strong  powers 
are  necessary.  I  agree  with  the  opinion  expressed 
bv  the  judges  in  trie  Divisional  Court  ana  in  the 
Court  of  Appeal  in  the  case  of  Baker  v.  Mayor 
of  Portsmouth  (uhi  sup.).  When  a  structure  is 
turned  from  an  old  into  a  new  building,  then  the 

e>wers  given  by  these  bye-laws  apply.  The  bye- 
ws  themselves  were  made  under  the  powers 
given  by  the  34th  section  of  the  Local  Grovem- 
ment  Act  1858,  and,  though  that  Act  was  repealed 
by  the  Public  Health  Act  1875,  it  was  provided 
by  sect.  326  of  the  latter  Act  that  all  oye-laws 
made  under  any  Sanitary  Act  repealed  by  that 
Act  shall  be  deemed  to  be  bye-laws  under  that 
Act.  Men  ma^r  build  in  the  country  as  much  as 
they  like,  but  in  towns,  where  considerations  of 
health  and  other  things  liave  to  be  taken  into 
account,  there  must  be  strong  measures  adopted 
for  the  purpose  of  compelling  them  to  perform 
their  statutory  obligations.  With  regara  to  the 
facts  of  this  particular  case,  the  appellant  was 
summoned  for  not  having  given  one  month's 
notice  in  writing  to  the  urban  sanitary  authority 
for  the  borough  of  Swansea  of  his  intention  to 
erect  a  certain  new  building,  and  also  for  not 
having  sent  a  plan  and  section  of  the  proposed 
alterations  as  required  by  the  bye-laws  of  the 
l)orough.  It  appeared  that  on  the  23rd  Nov. 
1883  the  respondent  sent  a  letter  to  the  appellant, 
stating  that  no  plans  had  been  sent  in  by  the 
appellant ;  in  answer  to  this  the  appellant  wrote 
that,  inasmuch  as  he  was  merely  raising  the  old 
walls  a  story  higher,  he  did  not  think  that  he 
was  bound  to  send  in  a  plan,  but  at  the  same  time 
he  sent  in  a  plan,  as  ne  said,  out  of  courtesy. 
This  plan  was  disapproved  of,  and  notice  of  such 
disapproval  was  served  on  the  appellant.  In 
spite  of  this  disapproval,  and  in  defiance  of  the 


local  board,  the  appellant  went  on  with  the  build- 
ing, and  then  he  is  summoned  by  the  local  board 
for  not  having  given  a  month's  notice  as  required 
by  the  27th  bye-law.  Then  bye-law  31  provides 
that  if  the  owner  or  person  intending  to  construct 
any  new  building  fail  to  give  the  required 
notices,  or  construct,  or  cause  to  be  constructed, 
any  buildings  contrary  to  the  provisions  of  any 
of  the  said  bye-laws,  he  shall  be  liable  for  each 
offence  to  a  penalty  not  exceeding  5L,  and  he  shall 
pay  a  further  sum  not  exceeding  400.  for  each  day 
such  buildings  shall  continue  or  remain  contrary 
to  the  said  provision.  In  the  present  case  the 
appellant  omitted  to  send  plans,  and  he  is  soin- 
moned  for  that  omission.  The  questious  which 
arise  in  the  case  are,  first,  was  this  a  new 
building  P  and  secondly,  if  so,  was  the  appellant 
liable  to  the  penalties  imposed  by  the  31st  bye- 
law  P  Now  tne  question,  whether  a  building  is  a 
new  building  or  not,  has  been  decided  over  and 
over  again  to  be  a  question  of  fact ;  it  is  a  question 
of  degree.  For  instance,  if  a  building  were 
nearly  all  taken  away  and  then  rebuilt,  it  clearly 
would  be  a  new  building ;  on  the  other  hand,  it 
is  quite  clear  that  by  a  small  addition  of,  say,  a 
door,  the  building  would  not  thereby  become  a 
new  building.  Between  these  two  extreme  cases 
there  may  be  thousands  of  cases,  and  it  would  be 
impossible  to  give  a  definition  in  each  Tra.rticular 
case  as  to  what  is,  or  is  not,  a  new  builaing ;  and 
it  must  be  left  to  the  discretion  of  each  judge  to 
decide  for  himself  what  is  a  new  building.  So 
that  the  question  is  and  must  be  a  question  of 
fact ;  there  are  several  decisions  to  this  effect. 
Now  what  has  the  magistrate  found  here?  In 
paragraph  10  of  the  case  he  finds,  as  a  question 
of  fact,  that  the  alterations  in  question  consti- 
tuted "a  new  building"  within  the  meaning  of 
the  159th  section  of  the  Public  Health  Act 
1875.  (a)  To  my  mind  it  is  clear  what  the  magis- 
trate intended  to  do.  He  has  set  out  the  fact«  of 
the  case,  which  raise  the  question  of  degree,  and 
he  says  that  on  these  facts  he  finds  "  as  a  fact  ** 
that  the  building  was  a  "  new  building,"  and  that 
being  so,  then  the  31st  bye-law  apphes,  and  the 
judgment  is  sustainable.  Mr.  Lawrence  has  con- 
tended that  this  31st  bye-law  is  to  be  broken  up, 
that  if  a  man  does  build,  without  depositing  plans, 
he  commits  only  one  offence,  and  renders  nimself 
liable  to  only  one  penalty.  The  word  "further" 
in  the  bye-law  identifies  the  sum  to  be  paid  with 
the  foregoing  penalty,  therefore  the  penalty  of  52. 
is  to  be  paid  in  addition  to  the  penalty  of  40«.  a 
day ;  ana  in  the  case  of  Baker  v.  Mayor  of  Ports* 
mouth  (ubi  sup.)  it  was  decided  that  the  power  to 
make  provision  as  to  removing,  altering,  or  pulling 
down  buildings  was  not  confined  to  bye-laws 
relating  to  structure,  but  might  be  extended  to 
and  incorporated  in  bye-laws  as  to  notice  and 
deposit  of  plans.  For  these  reasons  I  am  of 
opinion  that  the  judgment  of  the  learned  magis- 
trate was  right. 

Stephen,  J. — I  entirely  agree  with  my  Lordj 

~(a)  Seot.  159  of  the  Publio  Health  Aot  1875  proTita 
that  "for  the  porpotes  of  ibia"  Aot  the  ze-«notinf  of 
any  building  puUed  down  to  or  below  the  gromid  floor, 
or  of  any  f zame  building  of  whidh  only  the  frame  woric 
is  left  down  to  tiie  groxmd  floor,  or  the  oonversion  into  a 
dwelling-hoase  of  any  bnildiiig  not  originally  oon- 
stmoted  for  human  habitation,  or  the  oonTendon  into 
more  than  one  dweUing-hooae  of  a  building  origiiaQy 
oonttmoted  as  one  dweUing-houe  only,  shall  be  eon- 
sidezed  the  erection  of  a  new  boildiDg. 
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judgment,  and  I  should  only  repeat  what  he  has 
said  if  I  were  to  deliyer  a  separate  judgment. 

Jud^fment  for  respondent.    Conviction  affirmed 
mih  coke. 

Solicitors  for  the  appellants,  Smith  and  Law^ 
fence. 

Solicitors  for  the  respondent,  Sharpe,  Fa/rker, 
and  Co, 


March  10  and  May  30, 1884. 

(Before  Lord  Coleridge,  C.J.  and  Mathew,  J.) 

The  Mebset  Docks  and  Harbour  Board  t;. 
The  Overseers  of  Llaneilian.  (a) 

Lighthouse  —  Poor  -  rate  —  General  lighthouse 
authority  —  Part  of  tower  used  cw  telegraph 
station  —  "  Ben^idal  occufoHon  "  —  Adjoimna 
huUdings — Merchant  Shipmng  Act  1854  (17  JSr  18 


huUdings^^MerCi 
Viet.  c.  104),  s.  430. 

The  appellants  appealed  against  a  poor  raie  made 
by  the  respondents  in  aceorda/nee  with  a  supple- 
mental vaktation  of  rateable  hereditaments  in  the 
parish  of  Llaneilian,  wherein  the  appeiUants  were 
assessed  in  respect  of^  a  lighthouse,  telegraph 
station,  houses,  btdldvngs,  and  land  at  Poini 
Lvnas,  at  the  gross  estimated  value  of  305{.,  and 
rateable  value  of  244Z. 

The  appellants  were  ineorporaied  as  a  body  of  public 
tmstBes  by  the  Mersey  Docks  and  Harbowr  Act 
1857, aiu2  theproperty,  powers,  rights,  andprivi- 
leges  of  the  Liverpool  Dock  Trustees,  ineUiding 
tie  right  to  levy  certain  harbour  and  light  dues 
on  vessels  entering  the  port  of  Liverpool,  were 
vested  in  the  appmants.  The  toUs  were  so  fiooed 
that  with  the  other  receipts  of  the  appeUants 
aj^Uedble  to  conservancy  purposes  they  should  not 
he  higher  than  nscessa/ry  for  conservancy  ex- 
pendUure,  a/nd  therefore  no  profits  were  recevoahle 
oy  the  appellants  from  the  occupation  of  any  of 
the  jnroperty. 

The  hghuiouse  consisted  of  a  tower  and  a  dwelling* 
house  adjoining.  In  the  tower  there  was  the  light-' 
room,  which  corUadned  the  flash-light  with  clock" 
wjrk  for  regulating  the  flashes,  and  also  a  room 
used  for  working  a  telegraph  wire  which  was  one 
cf  the  connections  of  the  wire  from  Birkenhead 
to  Holyhead,  maintained  by  JEumr  Majestu^s  Post* 
vuLster-Oeneral  for  the  exclusvoe  use  of  the  ap» 
veUarUs  under  an  a^eement.  The  dweUvng* 
Mttse  adjoining  the  tower  and  the  other  premises 
were  occupied  oy  the  Ught-keepers  as  servants  of 
the  appeUamts. 

The  toufer  of  the  lighthouse  had  no  occupation 
vahe  except  cm  a  lighthouse  and  as  a  telegraph 
station. 

The  appellants  contended  thai  it  was  not  rateable, 
on  the  ground  that  it  was  exempted  by  the  ^80th 
section  cf  the  Merchant  Shipping  Act  1854,  a/nd 
that  it  was  not  and  could  not  be  the  suljject  of 
any  beneficial  occupation,  and  they  contended  thai 
the  premises  other  than  the  tower  ought  to  be 
assessed  upon  their  value  to  be  let  from  year  to 
year,  supposing  they  were  not  used  for  the  light 
or  telegraph,  but  were  disconnected  therefrom  and 
apfli^  to  any  other  purposes  for  which  they 
might  be  available. 

^  respondents  contended  that  the  whole  of  the 
premises  ought  to  be  assessed  upon  their  existing 
value  to  the  existing  occupiers. 

(a)  BepQrtad  by  H.  D.  Boksbt,  EBq.,  Barrister-at-Law. 


Held,  that  the  tower  was  incapable  of  profildble 
occupation  as  a  lighthouse,  bul  it  being  also  used 
as  a  telegraph  station,  it  was  in  that  respect  cap* 
able  of  a  beneficial  occupation,  and  therefore  rate* 
able,  and  that,  with  respect  to  the  adjoining  houses, 
it  having  been  fownd  as  a  fact  that  their  value 
was  enhanced  from  being  used  in  connection  with 
the  tower,  the  assessment  made  on  that  footing 
was  correct. 

Held,  also,  that  the  iSOth  section  of  the  Merchant 
Shipping  Act  1854  did  not  apply,  and  was 
applicable  only  to  lighthouses  under  the  control 
of  general  lighthouse  authorities. 

Case  stated  under  12  &  13  Yict.  c.  45,  s.  11,  the 
material  part  of  which  is  as  follows  : — 

1.  In  Aug.  1879  the  respondents  made  a  sup- 
plemental valuation  list  of  rateable  hereditaments 
m  the  parish  of  Llaneilian,  in  the  county  of 
Anglesey,  and  therein  assessed  the  appellants  in 
respect  of  a  lighthouse,  telegraph  station,  houses, 
buildings,  and  land,  at  Point  Lynas,  at  the  gross 
estimated  value  of  305Z.,  and  a  rateable  value  of 
2442.  The  assessment  committee  of  the  Anglesey 
Union  confirmed  the  assessment. 

2.  On  the  19th  May  1882  the  respondents 
made  a  poor  rate  for  the  said  parish,  in  accord- 
ance witn  the  said  supplemental  valuation  list. 
The  appellants  gave  notice  of  appeal  to  the 
quarter  sessions  for  the  county  of  A^gle8ey 
against  the  rate,  whereupon  this  case  was  stated 
by  the  consent  of  the  parties  and  by  order  of  one 
oi  the  judges  of  the  Queen's  Bench  Division. 

3  ana  4.  Prior  to  the  year  1857,  the  docks  at 
Liverpool  were  vested  in  the  corporation,  under 
the  name  of  the  Trustees  of  the  Liverpool  Docks, 
who  were  empowered  to  levy  certain  dues  on 
vessels  entermg  the  port  of  Liverpool,  and 
amongst  others,  certain  harbour  and  light  dues. 
The  appellants  were  incorporated  as  a  body  of 
public  trustees  by  the  Mersey  Docks  and  Harbour 
Act  1857,  and  amongst  other  matters  the  pro- 
perty powers,  rights,  and  privileges  of  the  Liver- 
pool Dock  Trostees,  incluaing  the  right  to  levr 
dues  as  aforesaid,  were  transferred  to  the  appel- 
lants, who  are  now  regulated  bjr  the  said  Act  o^ 
1857;  the  Mersey  Dock  Acts  donsolidation  Act 
1858 ;  the  Mersey  Docks  (Ferry  Accommodation) 
Act  1860;  the  Mersey  Docks  (Various  Powers) 
Act  1867;  the  Mersey  Docks  (Liverpool  Biver 
Approaches)  Act  1871;  the  Mersey  Docks  Aot 
1874,  and  other  statutes. 

5.  By  sect.  54  of  the  said  Aot  of  1857  : 

The  following  aooonnt  ahaU  be  kept  separaialy.  and 
■hall  be  dealt  with  aa  diatinot  aouroea  ol  inoome  ana  ez- 
penditnre  (that  is  to  aay ) : 

(1.)  An  aooount  of  all  soma  received  and  diabnzaed  1^ 
the  board  in  reapeot  of  the  following  matters,  and  heve- 
inafter  called  *'  oonaerranoy  reoeipta"'  and  *'  oonaervanoy 
ezpenditiire ;"  that  la  to  say,  in  respect  of  the  mainieiuuioa 
of  bnoys,  landmarka  ana  telegraphs,  (he  ezpenae  of 
lights  and  lifeboats,  the  ezpenae  of  the  marine  anrTeyoir, 
the  expenaea  to  be  incnrred  aa  hereinafter  mentioned, 
with  the  conaent  of  the  Commissioners  for  the  Conaer- 
Yanoy  of  the  Biver  Mersey,  in  improvinff  of  the  port  of 
Liyerpool.or  the  navigation  of  the  river  jfersey.  tne  ex- 
penaea to  be  incnrred  in  the  exercise  of  the  jnnadictioa 
nitherto  veated  in  the  corporation  of  appointing  a  water 
bailiff  and  removing  annken  vessels  and  other  impedi- 
ments to  the  navigation. 

(2.)  An  account  of  all  anma  received  and  disbursed  by 
the  board  in  the  exeroiae  of  the  powers  hitherto  veated  in 
the  Liverpool  Pilotage  Commiaaionera,  her^nafter  called 
"  pilotage  receipts  "  and  "  pilotage  ezpeaditare." 

(3.)  An  account  of  aU  other  anma  received  and  dis- 
bursed by  the  board  in  pursuance  of  this  Aot,  and  hfl^e- 
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inafter  called  "  general  reoeipis  "  and  "  general  expen- 
ditnxe." 

By  sect.  55  of  the  same  Act : 

The  board  may,  with  the  ooneent  of  the  GoneerTaacy 
GommiaBioners,  ftpply  Any  portion  of  their  general  re- 
oeipte,  after  provimng  for  tne  ezpeneee  and  ohargee  in- 
cidental to  the  Mersey  Dock  estate,  in  improving  the  port 
of  lirerpool  or  the  navigation  of  the  river  Mersey ;  they 
nay  also  ineroaeo  or  diminish  and  again  increase  ai^ 
rates  or  dnes  leviable  b:^  them  in  porenancc  of  this 
Act,  either  generally  or  in  respect  of  any  partionlar 
articles. 

And  by  sect.  56  of  the  same  Act : 

The  following  mlei  shall  be  observed  by  the  board 
with  respect  to  the  moneys  received  by  them  nnder  this 
Act  (that  is  to  say) : 

SI.)  The  conservancy  ez^nditare  shall  be  defrayed 
of  the  conservancy  receipts. 

(2.)  The  pUotsge  expenditore  shall  be  defrayed  oat  of 
the  pilotage  receipts. 

(3.)  No  portion  of  the  conservancy  receipt  or  pilotage 
receipts  shall  be  applied  in  aid  of  the  general  expen- 
diture. 

(4.)  No  snms  shall  be  payable  in  regpect  of  docks  by 
ai^  vessel  that  does  not  nse  the  same. 

C5.)  Save  as  by  this  Act  provided  no  moneys  receivable 
by  the  board  shall  be  applied  to  any  pnrpoee,  nnlees  the 
same  condnces  to  the  safety  or  convenience  of  ships  fre- 
qnentin^  the  port  of  Liverpool,  or  facOitatas  the  shipping 
at  nnshippfaiff  of  goods,  or  is  concerned  in  discharging  a 
debt  oontraoted  for  the  above  pnrposes. 

6.  Certain  lighthouses,  lightships,  buoys,  bea- 
cons, landmarks,  seamarks,  and  lifeboats,  and 
lifeboat-houses  became  vested  in  the  appellants  on 
their  incorporation.  By  sect.  104  of  the  said  Act 
of  1858,  the  appellants  were  empowered  to  purchase 
land  in  convenient  situations  for  the  erection  of 
lighthouses,  and  by  sect.  156  of  the  same  Act 
they  were  empowered  to  establish  and  to  alter  or 
remove  floating  lightships  in  or  near  the  sea 
channels  within  or  near  the  port  of  Liverpool, 
subject  as  to  the  erection  or  removal  of  light- 
houses, and  the  placing  or  removal  of  lightships, 
to  the  sanction  of  the  Trinity  House.  Under  the 
said  Acts,  and  the  Merchant  Shipping  Act  1854, 
8.  394,  the  appellants  may  not  discontinue  any  of 
their  Hothouses  without  the  sanction  of  the 
Trinity  House. 

10.  By  sect.  238  of  the  said  Act  of  1858,  cer- 
tain rates  called  harbour  rates,  specified  in  sche- 
dule D.  to  that  Act,  were  made  payable  to  the 
appellants  in  respect  of  all  vessels  coming  into  or 
^m^  out  of  the  port  of  Liverpool,  and  not  enter- 
ing into  the  docks,  according  to  their  tonnage, 
burthens,  and  to  their  respective  voyages.  By 
sect.  3  of  the  Mersey  Docks  Act  1874  the  harbour 
rates  set  forth  in  the  schedule  to  that  Act  were 
substituted  from  and  after  1st  Oct.  1874  for  the 
said  rates  in  schedule  D.  to  the  Act  of  1858,  and 
it  was  provided  that  the  appellants  might  when 
and  as  they  should  deem  it  expedient  so  to  do 
from  time  to  time  lower  and  agam  advance  these 
rates,  but  so  that  the  same  should  never  exceed 
the  amounts  mentioned  in  the  schedule  to  that  Act, 
and  so  that  the  same  when  so  lowered  or  advanced 
should  not  be  with  the  other  receipts  of  the  board 
applicable  to  conservancy  account  higher  than 
was  necessary  for  the  purposes  of  conservancy 
expenditure.  The  harbour  rates  actually  levied 
have  been  about  one  half  of  those  mentioned  in 
the  said  schedule. 

11.  By  sect.  230  of  the  said  Act  of  1858,  certain 
dock  tonnage  rates  shown  in  schedule  B.  to  that 
Act  were  made  payable  to  the  appellants  on  all 
vessels  entering  into  or  leaving  the  docks,  accord- 


ing to  their  tonnage,  burthens,  and  according  to 
their  respective  voyages.  These  rates  included 
dock  dues,  lighthouse  dues,  and  floating-ligbt 
dues,  as  shown  in  the  said  schedule.  By  sect. 
270  of  that  Act  the  appellants  were  empowered 
from  time  to  time  to  lower  all  or  any  of  the 
rates  mentioned  in  the  said  schedule  B.,  and  again 
to  advance  them.  The  Hffhthouse  dues  and  float- 
ing-light dues  includea  in  the  dock  tonnage 
rates  were  kept  separate  from  the  dock  dues 
and  were  carried  to  conservancy  account  and 
applied  for  conservancy  purposes,  but  by  sect.  5 
of  the  said  Act  of  1874  it  was  provided  that 
they  should  no  longer  be  so  dealt  with,  and 
should  be  deemed  part  of  the  receipts  applicable 
to  the  general  expenditure. 

12.  By  sect.  6  of  the  said  Act  of  1874 : 

From  and  after  the  passing  of  this  Act,  all  suns  re- 
ceived by  the  board  in  respect  of  harbour  rates  and  tbe 
conservancy  portion  of  the  dock  tonnage  rates,  whether 
nnder  the  A(%  of  1858  or  under  this  Act,  and  all  somi 
disbursed  by  the  boud  in  respect  of  oonservaa^y  ezp«i- 
diture  as  defined  by  sect.  54,  sub-sect.  1  of  the  Act  of  1SS7, 
shall  be  deemed  to  be  conservancy  receipts  or  omma- 
vanoy  expenditure  as  the  case  may  be.  and  shall  be 
accordingly  thenceforward  included  in  the  separate  se- 
oount  of  conservancy  receipts  and  conservancy  ezpendi- 
ture  which  by  that  section  the  board  are  reaoired  to 
keep,  and  such  account  shall  be  called  the  oonserraaej 
account. 

14.  All  the  accounts  of  the  appellants  are  an- 
nually audited  by  a  special  auoitor  appointed 
for  tne  purpose  by  the  Board  of  Traae  nnder 
sect.  8  of  the  Mersey  Docks  Act  1867. 

15.  With  the  consent  of  the  special  auditor  a 
sum  of  500Z.  is  annually  debited  to  the  oonser^ 
vancy  account  in  respect  of  a  portion  of  ^  certain 
general  expenses  of  the  appellants,  which  the 
appellants  allege  are  partly  mcurred  on  conser- 
vancy account,  such  as  the  salaries  and  office 
expenses  of  the  general  secretary,  treasurer, 
accountant,  solicitor,  and  auditor,  and  their  clerks. 
There  is  no  permanent  debt  incurred  on  conser- 
vancy account,  though  the  account  is  occasion- 
ally in  arrear  owing  to  larger  expenses  than  usual 
bemg  incurred  in  the  erection  of  lighthouses 
and  the  undertaking  of  other  structural  works. 
On  the  1st  July  1881  there  remained  in  hand  a 
surplus  of  conservancy  receipts  over  conservancy 
expenditure,  amounting  to  22,8752.  The  conser- 
vancy expenditure  for  the  year  preceding  was 
26,294Z.,  and  the  receipts  44,430i.  (including  a 
balance  of  57822.  carried  forward  en  Ist  July 
1880).  The  surplus  or  deficit  on  the  account  in 
any  year  is  carried  forward  to  the  same  account 
in  the  year  foUowing. 

16.  Tte  lighthouse  at  Point  Lynas,  on  the 
north  coast  of  the  island  of  Anglesey,  in  respect  of 
which  the  appellants  have  been  assessed  as  afore- 
said, is  one  of  the  lighthouses  which  were  main- 
tained by  the  trustees  of  the  Liverpool  Docks 
and  the  lease  of  which  for  a  term  of  twenty-one 
years  expiring  in  1863  became  vested  in  die 
appellants  on  their  incorporation  as  aforesaid. 
iSie  appellants  have  always  since  worked  and 
maintained  the  lighthouse  for  the  convenience 
and  safety  of  ships  frequenting  the  port  of  Liver- 
pool, but  the  light  is  also  of  use  .to  other 
vessels  navigating  the  eastern  ports  of  the  Irish 
Channel. 

17.  Prior  to  1872  poor  rates  were  paid  in  re- 
spect of  the  lighthouse  and  lightkeeper's  house 
upon  an  assessment  of  121,,  and  from  1872  to  1877 
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(whsa  the  present  dispute  first  arose)  upon  an 
assessment  of  20L,  and  irom  1877  to  1879  upon  an 
assessmoit  of  50L  net  rateable  value.  None  of  the 
priyate  Acts  by  which  the  appellants  are  regulated 
contain  any  express  provision  exempting  the 
lighthouse  or  the  other  assessed  premises  from 
the  payment  of  poor  rates. 

1&  Between  Nov.  1877  and  Aug.  1879  the 
sm)ellants  purchased  the  freehold  oithe  site  of 
tne  said  lighthouse  and  of  some  adjoining  land, 
toeether  about  sixteen  acres,  at  a  cost  of  about 
30002.,  and  they  spent  a  sum  of  about  56002.  in 
structural  improvements  of  the  lighthouse  in  con- 
structing new  lighting  apparatus,  and  in  erecting 
two  four-roomed  houses  lor  the  lightkeepers,  and 
a  stable.  The  two  houses  are  in  an  exposed  situa* 
tion,  and  partly  on  that  account  and  partly  with 
a  view  to  m^ang  a  handsome  group  oi  buildings 
they  were  built  more  substantially  and  expen- 
sively than  ordinary  dwelling-houses  with  similar 
accommodation  usually  are.  The  said  houses, 
stable,  and  land,  if  not  used  in  connection  with 
the  lighthouse,  might  be  let  by  the  appeUants  to 
other  tenants  at  a  rent. 

19.  The  lighthouse  consists  of  a  tower  and  a 
dwelling-house  adjoining.  In  the  tower  is  the 
Ught-room,  which  contains  the  flash-light,  with 
dockwork  for  regulating  the  flashes,  ail  fitted  on 
cast-iron  columns,  and  on  a  circular  cast-iron 
tase  for  the  light  attached  to  the  freehold,  and 
also  a  room  used  for  working  a  telegraph  wire, 
which  is  one  of  the  connections  of  tne  wire 
from  Birkenhead  to  the  south  stack,  Holyhead, 
maintained  by  Her  Majesty's  Postmaster-Gl^neral 
for  the  exclusive  use  of  the  appellants,  as  men- 
tioned in  paragraph  8.  The  said  room  is  one 
<rf  the  telegraph  stations  of  the  appellants  within 
the  meaning  of  the  agreement  referred  to  in 
paragraph  8,  and  the  telegraph  wire  therefrom 
18  worked  by  them  as  mentioned  in  paragraphs  7 
and  8.  The  dwelling-house  adjoining  the  tower 
and  the  other  premises  are  occupied  by  the  light- 
keepers  as  servants  of  the  appellants. 

21.  The  tower  of  the  lighthouse  has  no  occu- 
pation value  except  as  a  lighthouse  and  as  a 
telegraph  station,  and  the  appellants  under  the 
present  circumstances  are  tne  only  persons  to 
whom  it  is  of  value  for  those  purposes.  The 
appellants  contend  that  it  is  not  rateable  on  the 
grounds  that  it  is  exempted  by  the  430th  section 
of  the  Merchant  Shipping  Act  1854,  and  that  it 
is  not  and  cannot  be  the  subject  of  any  beneficial 
occupation,  and  thev  contend  that  the  premises 
other  than  the  said  tower  ought  to  be  assessed 
upon  their  value  to  be  let  from  year  to  year, 
supposing  they  were  not  used  for  the  light  or 
tele^ph,  but  were  disconnected  therefrom  and 
applied  to  any  other  purposes  for  which  they 
might  be  avaimble. 

&  The  respondents  contend  that  the  whole  of 
the  premises  ought  to  be  assessed  upon  their 
existing  value  to  the  existing  occupiers. 

23.  It  this  court  shall  be  of  opinion  that  the 
sppeikutte  are  rateable  in  respect  of  the  tower 
sua  the  other  premises  as  used  at  present  for  and 
in  connection  with  the  light  ana  telegraph,  the 
present  assessment  of  the  appellants'  premises  is 
to  stand.  If  in  respect  of  the  tower  as  a  tele* 
^ph  station  only,  and  not  as  a  lighthouse,  and 
the  other  premises  at  their  value  as  now  used 
Snd  occupied,  the  gross  estimated  rental  is  to  be 
reduced  to  952.,  and  the  rateable  value  to  761,  But 
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if  the  appellants  are  rateable  in  respect  only  of 
the  premises  other  than  the  tower  upon  their 
value  supposing  they  were  not  used  for  the  light 
or  telegraph  but  were  disconnected  therefrom, 
then  the  gross  estimated  rental  is  to  be  reduced 
to  452.,  ana  the  rateable  value  to  402. 

Garver  (Bigham,  Q.C.  with  him)  for  the  appel- 
lants.— ^The  lighthouse  belongs  to  the  appellants  in 
their  capacity  of  harbour  authority,  and  it  is  not 
capable  of  a  profitable  occupation;  they  are  ex- 
pressly restricted  by  statute  from  making  any 
profit.  In  Reg.  v.  The  Metropolitan  Boa/rd  of 
Works  (19  L.  T.  Rep.  N.  S.  348 ;  L.  Rep.  4  Q.  B. 
15)  it  was  held  that  the  sewers  were  not  rateable 
to  the  poor  rate,  on  the  ^ound  that  they  were 
not  the  subject  of  a  beneficial  occupation ;  and  that 
case  was  followed  in  The  Metropolitan  Board  of 
Works  V.  The  Overseers  of  West  Ham  (L.  Rep.  6 
Q.B.  193).  The  tower  of  the  lighthouse  is  incapable 
dE  having  a  beneficial  occupation,  even  if  the 
adjoining  buildings  are.  It  is  submitted  that  the 
lighthouse  is  exempt  from  rates  by  the  Merchant 
Shipping  Act  1854  (17  &  18  Vict,  c  104),  s. 
430.  (a) 

The  foUowing  cases  were  also  cited : 

Mersey  Docks  v.  Gameron,  12  L.  T.  Bep.  N.  S.  648 ; 

11  H.  of  L  448 ; 
CorporaHon  of  Worcester  y.  The  Droitwich  Assess* 

msnt  i  ommUtee,  84  L.  T.  Rep.  N.  8.  288;  2  £x« 

Div.  49 ; 
The  Mayor  of  Lincoln  y.  Holmes  Common,  L.  Bep. 

2Q.  B.  482; 
Hare  y.  Overseers  of  Putney,  45  L.  T.  Bep.  N.  S.  887 ; 

7Q.B.  Diy.228; 
Lewis  v.    Churchwardens   of  Stoansea,  25  L     J« 

88,  M.  C. 

MarshaU  (Mclntyre,  Q.C.  with  him)  for  the 
respondents. — Sect.  430  of  the  Merchant  Shipping 
Act  1854  applies  only  to  lighthouses  under  the 

general  lightnouse  authorities,  and  not  to  a  light- 
ouse  under  a  local  authority  as  in  this  case ;  the 
fact  that  the  property  is  used  for  public  purposes 
is  no  ground  of  exemption : 

Qrsig  v.  The  University  of  Edinbnrgh,  L.  Bep.  1 
H.  of  L.  So.  App.  438. 

There  is  nothing  to  prevent  a  tenant  renting  the 
whole  of  the  Mersey  Docks  estate,  and  the  light- 
house would  increase  the  value  of  the  estate ;  it  is 
one  of  the  means  by  which  thev  obtain  dues.  This 
case  is  distinguished  from  tne  cases  of  Beg,  v. 
The  Metropolitan  Board  of  Works  and  The  Metro- 
politan Boa/rd  of  Works  v.  The  Overseers  of  West 
ilam  (ubi  8up.)  because,  as  payment  was  made  for 
the  use  of  the  sewers,  there  is  no  suggestion  that 
a  profit  could  have  been  made  out  of  the  whole 
system  in  the  sewers  cases.  It  does  not  follow 
that,  because  vou  cannot  get  a  hypothetical  tenant, 
the  property  is  not  rateable. 

May  30. — The  judgment  of  the  court  (Lord 
Coleridge,  C.J.  and  Mathew,  J.)  was  delivered  by 

Mathzw,  J. — ^The  assessment  appealed  against 

ia)  17  k  18  Viot.  c.  104,  b.  480 ;  All  lighthouaes,  baoys, 
beaoons,  and  light  dues,  and  all  other  rates,  fees,  or  pay- 
mente  aooroing  to  or  forming  part  of  the  said  fond,  and 
all  premiaes  or  property  belonging  to  or  ooonpied  by  any 
of  the  said  general  lighthonBA  anthoritiee,  or  the  Board 
of  Trade,  which  are  need  or  applied  for  the  parpoBOd  of 
any  of  the  seryioes  for  which  each  dues,  rates,  fees,  and 
paymi^nte  are  reoeiyed,  and  all  instramenta  or  writings 
nsed  by  or  nndnr  the  cQreotion  of  any  of  the  said  general 
lighthonse  aathorities,  or  the  Board  of  Trade,  in  carrying 
on  the  said  aeryioes,  shall  be  exempted  from  all  public, 
parochial,  and  local  taxes,  dntiee,  and  rated  of  eyery  kind. 
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seems  to  have  been  made  cm  a  calcnlation  of  what 
a  landlord  might  charge  bj  way  of  rent  for  the 
premises  rated,  and  not  npon  an  estimate  of  the 
rent  at  which  the  premises  might  reasonably  be 
expected  to  let  from  year  to  year,  and  we  are  of 
opmion  that  the  assessment  cannot  be  maintained. 
It  appears  from  the  statement  in  the  special  cas^ 
that  the  fnnds  out  of  which  the  li^htnonse  and 
adjoining  premises  have  been  acquired  and  are 
maintained  are  chiefly  obtained  from  tolls  levied 
by  the  appellants  under  their  statutory  powers 
upon  vessels  using  the  Mersey  Docks  or  entering 
the  port  of  Liverpool.  These  tolls  are  directed 
to  be  so  fixed  that  with  the  other  receipts  of  the 
appellants  applicable  to  conservancy  purposes 
they  shall  not  be  higher  than  is  necessary  for 
conservancy  expenditure.  No  profits  are  there- 
fore receivable  by  the  appellants  from  the  occu- 
pation of  any  of  the  property  in  question,  and  if 
none  of  the  property  rated  were  capable  of  being 
used  except  upon  tne  conditions  imposed  on  the 
appellants,  it  would  seem  that  no  assessment 
could  be  made:  (see  Corporation  qf  Worcetter 
T.  DroUvrieh,  2  Ex.  Div.  49.)  But,  as  has  been 
settled  by  the  weU-known  decisions  cited  in 
the  course  of  the  argument  (the  Mersey  Docks 
T.  Cameron,  11  H.  of  L.  Cas.  448 ;  Ths  Qovemors 
qf  8t  ThovMi8*a  Hospital  v.  Btrattont  L.  Bep. 
7  H.  of  L.  477 ;  Qreig  v.  University  of  Edin- 
Imrgh,  L.  Bep.  1  H.  of  L.  So.  App.  348),  the 
fact  that  profits  are  not  earned  by  the  appellants 
would  not  extinguish  the  rateaole  character  of 
the  premises  in  question  if  it  could  be  shown 
that  the  property  was  capable  of  being  beneficially 
occupied  in  the  hands  of  a  tenant  from  year  to 
year.  The  question,  therefore,  seems  to  be 
whether  any,  and  if  any  what,  portion  of  the 
property  is  thus  capable  of  a  beneficial  occupa- 
tion, with  respect  to  the  tower,  even  if  the  tolls 
were  received  in  Liverpool  as  part  consideration 
for  the  maintenance  oi  the  lighthouse,  it  would 
seem  that  the  payment  would  not  be  a  ground  for 
treating  this  part  of  the  property  as  rateable :  (see 
Bos  V.  Coke,  bB.&C.  797.)  But  the  tolls  are  not 
so  receivable.  The  lighthouse  is  a  charge  upon 
the  funds  created  by  the  app^lants'  statutes.  It 
represents  not  income  but  expenditure.  In  the 
lumds  of  an  ordinary  tenant  it  would  yield  no 
return,  and  would  be  mcapable  of  profitable  occu- 
pation as  a  lighthouse.  That  it  represented  an 
outlay  of  capital  would  not  render  it  assessable 
any  more  than  the  property  of  an  analogous 
character  held  not  to  be  rateable  in  Bea.  v.  The 
Metropolitan  Board  of  Works  (L.  Bep.  4  Q.  B.  16), 
and  in  The  Metropolitan  Boa/rd  of  Works  v.  The 
Overseers  of  Weet  Mam  (L.  Bep.  6  O.  B.  193).  But 
the  lighthouse  is  also  used  as  a  telegraph  station, 
and  for  that  purpose  it  seems  to  have  been  found  as 
a  fact  that  it  is  capable  of  beneficial  occupation.  In 
this  respect,  upon  the  authority  of  the  decisions 
last  referred  to,  it  would  seem  to  be  rateable,  and 
the  rateable  valae  we  gather  has  been  fixed  at  961. 
We  see  no  reason  for  differing  from  this  conclu- 
sion. 

Then  with  respect  to  the  adjoining  houses, 
it  seems  also  to  nave  been  founa  as  a  fact  that 
their  value  is  enhanced  from  their  being  used  in 
connection  with  the  tower,  and  we  think  that  the 
a^tsessment  made  on  this  footing  should  stand  at 
the  rateable  value  of  761.  It  remains  to  deal  with 
the  point  which  was  made,  but  not  much  insisted 
upon  by  the  learned  counsel  for  the  appellfmts, 


vus.,  that  the  property  wa«  exempted  from  being 
rated  under  sect.  430  of  the  Merchant  Shipping 
Act.  It  seems  clear  that  the  Act  only  applies  to 
lighthouses  in  charge  of  the  general  lighthouse 
authorities  referred  to  in  the  statute,  and  noi  to 
those  which  like  the  lighthouse  at  Point  LyniO 
are  under  the  control  of  a  local  authority.  Wo 
direct  the  rate  to  be  amended  in  acoordaaoe  with 
our  judgment,  without  costs. 

Solicitors  for  the  appellants,  F.  Venn  and  Co., 
agents  for  A,  T.  Squarey,  Liverpool. 

Solicitors  for  the  respondents,  Bavenseroft  and 
Oo,t  agents  for  WiJUamjFa/Mving,  Amlwch. 


Tuesday,  Mardh  25, 1884. 

(Before  Colbbidgx,  C.J.  and  Stxphxv,  J.) 

Sbagee  (app.)  v.  Whits  (reap.),  (a) 

Licenting  Acts — Seiling  liquor  ai  an  imZiosnoed 
nlaee^^Transaction  in  the  nature  of  a  sale — Wife 
ueensed — Husband  taJ^na  spirits  to  an  wdieented 
house  to  he  raffled  for — Whetnerhushand  anadmiis* 
9ibU  witness-'Licensing  Act  1872  (35  ^  36  Fftd 
0.  94),  ss,  3,  51,  62.  (b) 

The  appellant,  Mrs,  fif.,  a  married  woman  to^  had 
a  licence  to  seU  intooncaiiny  liquor,  was  eonmetsd 
under  the  Srd  section  of  the  Lusensing  Act  1872  </ 
setting  intoMcaiing  Uquor  at  a  place  where  sm 
twu  not  anthorised  by  nor  Ueenee  to  seU  the  earns. 
The  husband  of  the  appellant  was  about  to  h$ 
oaUed  as  a  witness  for  uie  respondent,  hut  it  wa» 
objected  thai  he  was  not  a  competent,  or  if  comf 
potent,  not  a  compeUahle  witness,  and  <A6  oh}eetiom 
was  aUowed.  JSvidence,  however,  was  given  by  a 
constable  of  a  staiement  made  to  him  2^  the  hu^ 
hand,  in  the  wife's  presence,  to  the  fffedt  ihaJt  **  cm 
the  2Uh  Dec.  1883  he  took  spints  from  the 
Ueensed  house  of  the  appelUant  to  the  house  itf  one 
B.;  the  drink  vhu  tKen  raffted  for,  and  he  woe 
present  during  the  raffle  ;  the  money  was  put  in  a 
oasin  on  the  tahle,  and  it  was  afterwards  brouM 
to  the  inn  and  put  on  a  tahle  there  ;  one  or  other 
of  them,  the  landlady  or  the  husband  himself,  toaik 
it  from  the  tahle;  dwring  the  time  of  the  n^he 
took  some  spirits  up  to  A's  house ;  h%  took  it  afl.* 
Other  witnesses  proved  thai  the  liquor  brought 
from  the  appellant's  houee  by  herhusband ufoe 
raffled  for  at  B.*s  house,  the  husband  himee^  being 
present  at  the  time. 

Tne  justices  convicted  the  appeUant  qf  edUng  the 
Uquor  at  B*s  house. 

Heta,  that  what  took  place  at  B.*s  houee  xtas  a  trane^ 
auction  in  the  nature  of  a  sale  wUhin  the  meaning 
of  sect.  62  of  the  Act,  and  that,  as  the  appeUani 

(a)  BepoTted  by  Hsnst  LneH,  Baq.,  BarriBter-M-Law. 


(b)  Seot.  3  of  the  lioensiiig  Act  1872  pzoTidei  tiiat, 
*'  Any  person  sellinc^  or  ezpoBing  for  sale  any  intozioBtiaf 
liquor  at  any  place  where  he  is  not  antfaorised  Iqr  Us 
lioBnoe  to  eeU  the  same,  shall  be  snbjeot  to  certain  imbbI* 
ties." 

Sect.  51,  sab-aeot.  (4)  pioTides  thai  "In  aU  cas«i  of 
summary  prooeedings  nnoer  the  Act  the  defendant  and 
his  wife  shall  be  competent  to  give  eYidenoe." 

Sect.  62  provides  that,  '*  In  pvorinff  the  sale  or  ocflft* 
samption  of  intozioatmg  Uqnor  fbr  tM  pvrpnae  of  ainr 
proceeding  relatiTe  to  any  offence  under  tnia  Act,  it  ahafl 
not  be  neoeeiary  to  show  that  any  money  aotoally  paaaed» 
or  any  intozioatiBg  liquor  was  actually  conanmed,  if  tha 
court  hearing  the  case  be  satUfied  that  a  transactMwi  in 


the  nature  of  a  sale  actually  took  place,  or  that  anv  coi 
sumption  of  intozicatmg  Hquor  was  abovt  to  take  plaae. 
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wa$  a  competewt  wUne99  and  did  fwt  cotUradiet 
ihe  &taiemetU  made  by  her  hueband,  there  woe 
wfioieni  evidence  to  eu/pport  the  eonvictian. 

Qiuire,  whether^  wnder  $ect,  51  of  the  Act,  the  hiue- 
hond  of  the  appeUani  ie  acompeierU  minees, 

Qjja  stated  by  jiutioes  :— 

1.  The  amiellaiit  was  charged  by  sammoiis, 
upon  an  iim>rmation  laid  by  the  respondent,  a 
superintendent  of  police  of  the  county  of  Hants, 
for  ^hat  she,  then  being  duly  hoensed  to  sell  by 
retail  intoxicating  liquors  in  her  house  and  pre- 
mises, known  by  the  sign  of  the  Montagu  Arms, 
in  the  parish  of  Beaulieu,  in  the 'county  of  Hants, 
did,  on  the  ^th  Dec.  1883,  in  the  said  parish  of 
Beaulieu  and  county  of  Hants,  sell  and  expose 
for  sale,  by  retail,  intoxicating  liouors  at  a  certain 
other  house  in  the  occupation  of  Tom  Biddlecomb, 
situate  in  Beaulieu-street,  in  the  parish  of  Beaulieu 
aforesaid,  where  she  was  not  authorised  by  her 
Hoence  to  sell  the  same,  contrary  to  the  statute 
85  &  36. Vict.  c.  H  s.  8. 

2.  Upon  the  hearing  of  the  information  it  ap- 
peared that  the  appelant  was  a  married  woman, 
Laving  married  smce  the  renewal  of  her  licence 
for  the  Montagu  Arms  in  1888,  and  kept  the 
Montagu  Arms,  Beaulieu,  aforesaid,  as  the  bolder 
of  a  licence  granted  under  9  Geo.  4,  c  61,  to  sell 
excisable  liquors  b^  retail,  to  be  drunk  or  con- 
flomed  on  the  premises  therein  specified. 

3.  In  support  of  the  information,  the  respondent 
called  as  witnesses  Tom  Biddlecomb,  the  person 
at  whose  house  the  alleged  unlawful  sale  took  place, 
Edward  Shergold,  Harry  Vine,  and  Walter  Payne, 
«U  of  whom,  acting  on  the  advice  of  the  appellant's 
solicitor,  jobjected  to  answer  the  question  whether 
they  were  present  at  Biddlecomb's  on  the  occasion 
In  question,  or  the  question  as  to  what  they  did 
tiwre,  on  the  ground  that  the  answer  might  in- 
oiminate  them,  but,  notwithstanding  their  objec- 
tions, were  directed  by  us  to  answer  such  questions, 
and  who,  subject  to  the  aforesaid  objections,  then 
proved  that  on  the  evening  of  the  24th  Dec.  a 
lumber  of  persons,  including  themselves  and  the 
husband  of  the  aj^llant,  were  on  the  premises  of 
one  Tom  Biddlecomb,  where  some  bottles  con- 
taining spirits  were  deposited  by  the  appellant's 
husband  m  the  room  in  which  the  same,  or  some 
fli  them,  were  subsequently  raffled  for.  It  was 
itoted  by  Biddlecomb  that  his  premises  were  not 
licensed  for  the  sale  of  intoxicating  liquors.  The 
licence  granted  to  the  appellant  was  not  called 
lor  or  produced  in  evidence. 

It  was  further  proved  by  the  same  witnesses 
that,  at  the  same  time  and  place,  some  of  the  said 
hotUes  of  spirits  were  put  up  to  be  raffled  for  by 
ihe  persons  present,  whose  names  were  then  and 
there  taken  down.  Each  person,  before  bein^ 
iUowed  to  take  part  in  a  raffle,  paid  overa  sum  (3 
money,  the  amount  of  which  was  determined  by 
ihe  value  of  the  spirits  j)ut  up  for  sale,  and  the 
nomber  of  the  persons  joining  in  the  raffle.  All 
mmef  so  paid  was  placed  in  a  oasin  on  the  table. 

5.  The  husband  of  the  af^seUant  was  about  to 
be  called  as  a  witness  for  the  respondent,  but  it 
'^u  objected  that  he  was  not  a  competent,  or  if 
oompetent,  not  a  compellable  witness,  and  the 
objection  was  allowed.  Subsequently  evidence  of 
1^  statement  made  to  an  inspector  of  police  by 
the  husband  of  the  appellant,  in  the  presence  of 
his  wife,  was  tendered  on  the  part  of  the  respon- 
dant    The  ixuqiectCHr  stated  as  follows : 


I  am  an  inspeetor  in  the  deteottve  department  of  th^ 

S^lioe.  On  Wednesday,  the  2nd  Jan.  instant,  I  iwas  at 
eatdien  to  inveatiffata  the  oaae  in  oonneotion  with  the 
Honta^  Anas  rafflinflr  at  Tom  Biddleoomb's  house, 
aeoampanied  by  SopermtoideBt  White.  I  went  into  a 
private  room  at  the  inn.  Mrs.  Sesger,  the  defendaott 
and  hsr  hnsbcuid,  were  in  the  room.  I  said  to  Mr. 
Sealer,  "  I  am  a  polioe  officer ;  I  have  been  sent  down  by 
the  chief  conBtable  to  inyestigate  this  ease  of  rafBing  in 
oonneotion  with  this  pnblio-hoose.  If  you  haye  any 
statement  to  make,  Mr.  Seager,  in  this  matter  I  will  take 
it  down,  bnt  before  yon  oommenoa  I  tell  joa  that  you 
are  not  uie  landlord,  and  don't  hold  the  lioenoe,  therefore 
I  shoold  like  Mrs.  Seager  to  remain  in  the  room  while 
yon  make  the  statement." 

Such  eyidence  was  objected  to  as  inadmissible 
on  the  following  grounds  :  1.  That  whatever  took 
place  in  connection  with  the  alleged  offence,  it 
bein^  in  the  presence  of  the  husband,  the  wife 
was  irresponsible  as  acting  under  duress.  2.  That 
the  statement  by  the  appellant's  hnsbuid  was  not 
a  voluntary  one.  3.  What  was  said,  either  to  or 
by  the  husband,  could  not,  under  the  circum- 
stances, be  evidence  against  the  wife.  These 
objections  were  overruled,  and  the  evidence  was 
admitted,  and  was  to  the  following  further  effect : 

James  Seager  stated  that  he  was  the  husband  of  the 
landlady.  On  Monday,  the  24th  ]>ee.  1883,  he  took 
spirits  from  the  Montana  inn,  at  Beanlien,  to  the  honae 
of  Tom  Biddlecomb ;  it  was  then  raffled  for ;  he  was 
present  during  the  raffle ;  the  money  was  taken  by  a  Mr. 
GoflF.  Mr.  Goff  was  staying  at  the  inn  at  the  time  as  a 
friend.  The  money  was  pnt  in  a  basin  on  the  table ;  the 
money  was  afterwards  brought  to  the  inn,  and  pnt  upon 
the  table  there  (pointing  to  Jie  table  the  witness  was 
writing  at  when  the  statement  was  made).  One  or  other 
of  them,  the  landlady  or  Seager  himself,  took  it  from  the 
table.  During  the  time  of  the  raffle  he  took  some  spirits 
up  to  Biddleoomb's  house ;  he  took  it  all. 

Mr.  Seager  further  stated,  if  anything  took 
place  he  would  stand  by  it,  he  was  to  blame  and 
no  one  else ;  he  did  not  want  raffling  in  his  house. 

6.  It  was  contended  on  behalf  of  the  appellant : 
1.  That  in  consequence  of  the  wrongful  admission 
of  evidence  she  was  entitled  to  have  the  informa- 
tion dismissed.  2.  That  even  on  the  evidence 
wrongfully  admitted,  there  was  nothing  to  bring 
the  appellant  within  the  section  of  the  statute 
under  which  the  information  was  laid,  as  any  part 
she  took  in  the  transaction  was  entirely  at  the 
Montagu  Arms,  from  which  the  liquor  was  sent, 
and  where  alone  she  received  money ;  the  sale,  if 
any,  by  her  being  there,  and  there  only.  3.  That, 
exclu(ung  the  evidence  wrongfuUy  admitted, 
there  was  no  evidence  at  all  a^inst  the  appellant. 
4.  That  if  an  unlawful  sale  dad  take  place  at  all 
at  BiddlecomVs,  all  such  sale  was  by  tne  husband 
of  the  appellant,  not  by  her.  5.  That  anything 
the  evidence  disclosed  against  the  appellant,  she 
was  not  responsible  for,  as  it  was  done  by  her 
husband,  and  under  his  control  and  duress. 

7.  It  was  contended,  on  behalf  of  the  respcm- 
dent,  that  the  sale  took  place  on  the  premises 
where  the  liquor  was,  in  fact,  disposed  of,  and 
where  the  appellant  was  not  authorised  by  hep 
licence  to  sell  the  same. 

8.  It  was  held  by  the  justices  that  a  transaction 
in  the  nature  of  a  sale  by  the  appellant  had  taken 

Elace,  and  that  consumption  of  intoxicating 
Conors  actually  did  take  place,  with  the  appellant's 
pnyity  and  consent  ana  for  her  benent,  within 
the  meaningof  the  62nd  section  of  the  Licensing 
Act  1872.  The  appellant  was  therefore  convicted 
of  the  offence  charged,  and  fined  101,  and  costs. 

9.  The  questions  fox  the  opinion  of  the  court. 
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are  :  (1)  Whether,  in  the  circumstances  proyed  at 
the  hearing,  there  was  any  legally  admissible 
.evidence  to  show  that  the  appellant  had  com- 
mitted the  offence  charged ;  and  (2)  whether  we 
rightly  conyicted  her. 

if  this  honourable  court  should  be  of  opinion 
there  was  such  evidence,  and  that  we  rightly  con- 
victed, then  the  conviction  will  stand ;  otherwise 
it  will  be  quashed. 

Foots  for  the  appellant. — ^The  justices  referred 
to  sect.  62  of  the  Act,  and  they  thought  that, 
under  that  section,  it  was  not  necessary  to  show 
that  the  liquor  was  sold  with  the  privity  of  the 
appellant.    [He  was  stopped.] 

BuUen  for  the  respondent. — There  was  here 
some  evidence  to  support  the  conviction.  The 
sale,  such  as  it  was,  actually  took  place  at  Biddle- 
comb's,  and  by  the  hasband  acting  for  the  wife. 
The  justices  actually  find,  «8  a  fact,  that  a  trans- 
action in  the  nature  of  a  sale  did  take  place. 
This  is  in  accordance  with  the  very  words  of  the 
62nd  section  of  the  Act.  The  spirits  were  taken 
away  from  the  Montagu  Arms  without  being  paid 
for,  and  taken  to  Biddlecomb's  for  the  purpose  of 
sale  by  the  raffle,  and  it  was  there  that  the  sale, 
or  what  was  equivalent  to  a  sale,  took  place. 
Mrs.  Seager,  the  appellant,  is  the  person  who 
held  the  Hcence  oi  the  Montagu  Arms,  and 
therefore  she  is  the  person  who  is  responsible  in 
this  case.  There  was  ample  evidence  m  the  case 
to  support  the  conviction.  [Colekidge,  C.J. — 
The  husband,  but  not  the  appellant,  was  in  the 
house  when  the  drink  was  som.  He  said  that  he, 
and  he  alone,  was  to  blame  in  the  matter.]  My 
contention  is  that,  even  if  the  husband  was  the 
person  acting  in  the  matter,  he  was  not  the  holder 
of  the  licence,  but  was  acting  for  the  benefit  of 
the  appellant.  She  was  the  real  acting  party  in 
the  matter.  The  justices  held  that  what  was 
done  was  done  with  the  consent  and  privity  of  the 
appellant.  By  the  51st  section  of  the  Act  both 
huBband  and  wife  were  competent  witnesses,  and 
the  fact  of  the  appellant  not  giving  any  evidence 
on  the  matter,  though  entitled  to  do  so,  was  some 
evidence  that  she  was  guilty  of  the  offence. 

Foote  in  reply.  —  Apart  from  the  husband's 
evidence,  there  was  no  evidence  to  support  the 
conviction.  [Stephen,  J. — ^The  wife  was  either 
in  court  or  might  have  been,  and,  as  she  was  a 
competent  witness,  the  fact  that  she  did  not 
appear  and  give  evidence  is  strongly  against  her.] 
Tne  money  was  taken  by  Seager  or  Biddlecomb ; 
there  was  nothing  she  was  called  on  to  contradict. 
The  case  finds  that,  one  or  other  of  them,  the 
landlady  or  Seager  himself,  took  the  money  from 
the  table.  This  is  evidence  to  be  acted  on  with 
great  caution.  [Stephen,  J. — ^That  was  all  for 
the  magistrates  to  consider.  Coleeidgb,  C.J. — 
You  ask  us  to  infer,  after  all  the  facts,  that  all 
this  was  done  without  the  knowledge  and  consent 
of  the  wife ;  the  money  was  laid  on  her  table  and 
taken  up  by  her  or  her  husband.]  As  to  the 
value  of  the  statement  made  by  the  husband,  it 
is  worthless.  [Coleeidge,  C.J. — I  thought  all 
alon^  that  there  was  hardly  sufficient  proof  to 
convict  the  wife,  but,  when  I  find  that  she  coidd 
have  been  called,  and  was  not,  that  difficulty  is 
removed.]  The  wife  was  acting  under  the  coercion 
of  her  husband  in  what  she  did. 

Lord  CoLEEiDGE,  C.J. — I  confess  that  I  think 
this  is  a  clear  case  now,  though  I  did  not  at  first. 


At  first  I  was  under  the  impression  that  the  proof 
was  defective,  but  Mr.  Bullen  has  satisfied  me 
that  the  evidence  of  the  husband  was  not  only 
stronger  than  it  seemed,  but  it  was  given  in  tu 
presence  of  the  wife,  and  she  did  not  attempt  to 
contradict  it,  though  she  was  entitled  to  do  so,  M 
by  sect.  51  of  the  Act  she  was  competent  to  me 
evidence  in  the  matter.  The  evidence  of  the  oQier 
witnesses  did  not  contradict  the  husband's  account 
of  the  transaction,  and  his  evidence  was  to  the 
effect  that  he  took  the  liquor  from  this  lioeosed 
house,  the  Montagu  ArmB,  to  the  house  of  Bid- 
dlecomb, where  a  raffle  was  going  on,  and  brought 
back  the  money  and  placed  it  on  a  table  in  the 
Montagu  ArmB,  and  that  one  or  other  of  them, 
the  appellant  or  himself,  took  it  from  the  table. 
Now,  the  appellant  could  have  been  called  as  a 
witness  to  contradict  this  evidence  and  to  show 
that  the  transaction  took  place  without  her  know- 
ledge, but  she  did  not  appear  to  give  any  sadi 
evidence ;  this  shows,  to  my  mind,  that  the  case  is 
extremely  strong,  that  this  sale  did  take  (lace  for 
the  benefit  and  with  the  consent  of  the  appellant* 
and  I  think  that  the  case  was  proved  a^inst  her. 
The  offence  with  which  the  appellant  is  charged, 
it  will  be  remembered,  is  that  she  sold  intoxi- 
cating liquor  at  Biddlecomb's  house,  where  she 
had  no  licence  to  sell  the  same,  contrary  to  the 
provisions  of  the  3rd  section  of  the  Licensing 
Act  1872.  I  think,  therefore,  our  judgment  must 
be  for  the  respondent. 

Stephen,  J. — I  am  of  the  same  opinion.  The 
husband,  in  the  wife's  presence,  made  a  statement 
which  would  go  far  to  show  that  the  wife  was  cog- 
nisant of  the  transaction,  but  the  wife,  although 
a  competent  witness,  is  silent  and  says  notlung  at 
all.  I  think,  therefore,  that  the  appellant  did  sell 
the  liquor  at  an  unauthorised  place,  and  that  what 
took  place  was  quite  sufficient  to  satisfy  the  words 
of  the  62nd  section  of  the  Act.  This  section  pro- 
vides that  in  proving  the  sale  or  consumption  of 
intoxicating  liquor  for  the  purpose  of  any  pro- 
ceeding relative  to  any  offence  under  this  Act,  it 
shall  not  be  necessary  to  show  that  any  money 
actually  passed,  or  any  intoxicating  liquor  was 
actually  consumed,  if  the  court  hearing  the  case 
be  satisfied  that  a  transaction  in  the  nature  of  a 
sale  actually  took  place.  With  regard  to  the 
question  of  the  admissibility  of  the  husband's 
evidence,  in  a  case  like  the  present,  where  the 
wife  is  the  licensed  person,  the  51st  section  ol  the 
Act  says  nothing,  for  it  merely  says,  that  in  all 
summary  proceedings  under  this  Act  the  defen- 
dant and  his  wife  shall  be  competent  to  give 
evidence ;  but  there  are  no  corresponding  words, 
"  the  defendant  and  her  husband.  But  then  it 
is  said  that  the  wife,  being  presumed  to  be  under 
the  husband's  pressure,  would  not  be  an  admia- 
sible  witness  if  he  would  not  be.  There  is,  no 
doubt,  a  rule  relating  to  larceny,  that  the  wife,  in 
her  husband's  presence,  is  deemed  to  be  acting 
under  his  coercion,  but  if  that  rule  were  inqnirea 
into,  it  woidd  be  found  to  have  arisen  as  a  com- 
pensation to  women  instead  of  the  benefit  of 
clergy  which  was  denied  to  them.  It  is  a  melan- 
choly rule,  and  one  not  to  be  extended  or  com* 
mended.  In  this  case,  however,  the  wife,  being 
the  defendant,  was  clearly  admissible  as  a  witness, 
and,  as  she  did  not  give  any  evideni;e  to  rebut  the 
charge,  there  is  a  moral  certainty  that  she  was 
not  able  to  do  so;  and  when  a  state  of  moral 
certainty  is  produced  before  a  court,  it  is  enou^ 
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I  hftTB  no  doubt  tbafe,  in  the  present  case,  the 
woman  knew  all  about  it,  and,  as  she  could  have 
explained  the  matter  and  did  not  do  so,  and  did 
not  even  ask  for  an  adioamment  for  the  purpose 
of  Riving  further  evidence,  I  think  there  was 
evidence  against  the  appellant,  and  that,  therefore, 
our  judgment  must  be  for  the  respondent. 

Conviction  affirmed;  judgment  for  respondent. 

Solicitors  for  the  respondent,  Stochen  and  Jtwp. 
Solicitors  for. the  appellant,  BeU  and  TayUr, 
Southampton. 

Wednesday,  AprU  2, 1884. 

(Before  Lord  Colebidgs,  C.J.  and  Cavb,  J.) 

BSATT  AND  0THE1KS  (apps.)  V.  Glekisteb  (resp.).  (a) 

Public  peace — Disturbance  of- — Salvation  ArmV'^ 
Singing,  shouting,  and  cornet  playing  in  pvllic 
streets — HaMngs  local  Act  (2  JrilL  4,  o.  xoi. «.  61). 

By  the  61st  section  of  the  Hoistings  local  Act 
(2  WiU,  4,  c.  xd,)  it  is  provided  thai  if  a>ny  person 
shaU  make,  excite,  or  join  in  any  brawl,  or  other- 
wise  disturb  the  public  peo/ce,  every  person  9o 
(Iff  ending  shall  for  every  such  offence  jwfeU  and 
pay  any  swm  not  exceeding  forty  shiUmgs, 

A.,  B.,  and  S.,  memhers  of  the  Salvaiion  Army,  led 
a  crowd  by  a  circuitous  route  through  certain 
of  the  streets  of  the  town  ofH.  to  the  mseting-house 
of  the  army,  8.  during  the  march  blowing  a  comet 
imdly.andvn  a  discordant  manner,  and  A.  and 
B.  marching  with  him  singing  hymns,  beaming 
time,  and  shouting  loudlu  "  Alleluia  "  and  other 
expressions.  Several  of  the  inhabitants  of  the 
streets  through  which  they  passed  were  disturbed 
by  the  loud  and  discordant  noises,  but  there  were 
not  more  than  fifteen  members  of  the  Salvation 
Army  present,  much  of  the  noise  being  caused  by 
a  mob  of  400  or  500  persons  following  them, 
and  hostue  to  their  proceedings. 

Informations  having  been  preferred  aaainst  A.,  B., 
and  S.  under  the  local  Act  for  distmiing  the  public 
peace,  U  was  found  as  a  fact  thai  A.,  B.,  and  8. 

.  distwrbed  the  public  pea^ie  within  the  meaning  qf 
the  statute,  and  they  were  convicted. 

<  EM,  on  case  staled,  that  there  was  no  evidence  of 

'    the  &fence  charged  upon  which  the  defendants 

'  could  be  rightly  convicted  under  the  Act  of  dis* 
turbiny  the  public  peace,  and  that  the  conviction 
must  be  quashed. 

This  was  a  case  stated  by  justices  of  the  borough 
of  Hastings  under  42  A  43  Vict.  c.  49. 

The  material  parts  of  the  case  were  as  fol- 
tews: — 

At  a  petty  session,  held  at  the  town  hall  in  the 
said  borough  on  Thursday,  the  13th  Dec.  1883, 
two  informations,  preferred  by  the  said  William 
Glenister,  superintendent  of  police,  hereinafter 
called  the  respondent,  against  William  Beaty  and 
,  John  Blandy,  respectively  hereinafter  (with  Frank 
Smith)  called  the  appellants,  under  sect.  61  of  2 
WilL  4  0.  xcL,  chargmg  that  they,  the  said  appel- 
lants, on  the  2nd  Dec.  tnen  instant,  at  the  pansnes 
of  St.  Mary  in  the  Castle  and  the  Holy  Trinity  in 
the  said  borough,  and  within  the  district  of  the 
Hastings  urban  sanitary  authority,  in  certain 
public  places  there  situate,  called  respectivelv 
Marine -parade,  Castle -street,  Devonshire -roaa, 
and  Wellington-place,  did  disturb  the  public  peace 
by  singing  and  shouting,  contrary  to  the  said 

(a)  Beportad  l^  J.  Smrb,  Eiq.,  BurlBter-at-lAw. 


statute,  were  heard  and  determined  by  us,  the 
said  parties  respectively  beijig  then  present;  and 
upon  such  hearmg  we  convicted  each  of  the  said 
appellants  in  the  penalty  of  Is.  and  costs. 

At  the  same  sessions  an  information,  preferred 
by  the  respondent  against  Frank  Smith,  one  of 
the  above-named  appellants,  under  the  same 
section  of  the  same  Act  of  Parliament,  charging 
that  he,  on  the  2nd  Dec.  then  instant,  at  the 
same  places  named  in  the  other  informations,  did 
disturb  the  public  peace  by  playing  a  cornet,  con- 
trary to  the  said  statute,  was  heard  and  deter- 
mined by  us,  the  said  parties  respectively  beini^ 
then  present,  and  upon  such  hearing  we  con- 
victed the  said  Frank  Smith  in  the  penalty  of  Is. 
and  costs. 

Upon  the  hearing  of  the  said  informations  it 
was  proved :  (a)  that  on  Sunday,  the  2nd  Dec.  last, 
shortly  before  11  a.m.,  the  defendants,  with  a 
number  of  other  people,  had  assembled  on  the 
beach,  and  that  the  appellant  Beaty  was  preaching 
there,  and  that  shortly  afterwards  all  tne  appel- 
lants, who  are  members  of  the  Salvation  Army, 
headed  the  crowd  into  the  street,  and  bv  a  cir- 
cuitous route  led  it  through  the  several  streets 
mentioned  in  the  information  to  the  meeting- 
house or  "  fort,"  as  it  is  called,  of  the  Salvation 
Army  in  St.  Andrew's-square ;   (b)  that  during 
the  march  the  defendant  Smith,  a  major  in  the 
Salvation  Army,  blew  a  comet  loudly  and  in  a 
discordant  manner,  Beaty  and  Blandy  marching 
with  him,  giving  out  and  singing  Salvation  Army 
hymns    or    songs,    beating    time   and  shouting 
loudly  "  Alleluia  "  and  other  expressions ;  (c)  that 
a  crowd,  which  continued  to  mcrease  and  ulti- 
mately amounted  in  number  to  400  or  500,  accom- 
panied or  followed  the  defendants,  and  that  there 
was  a  great  noise  caused  by  the  comet,  and  also 
by    shouting  and  singing  through   the  several 
streiets,  whi^  could  be  heard  at  a  distance  of  400 
or  500  yards,  of  which  noise  complaint  was  made 
to  a  police  officer  on  duty  in  one  of  the  streets ; 
{d)  that  a  sergeant  of  police  remonstrated  with 
Smith,  and    told  him   to  leave  off  playing  the 
comet,  but  that  Smith  turned  the  comet  towards 
him  and  continued  to  blow  it ;  (e)  that  several  of 
the  inhabitants  of  the  streets  through  which  the 
crowd  passed  were  disturbed  by  the  loud  and 
discordant  noises. 

The  appellants  proved  that  the  actual  members 
of  the  Salvation  Army  present  did  not  exceed 
fourteen  or  fifteen  in  number,  and  that  much  of 
the  noise  which  was  made  was  caused  by  the  mob 
which  foUowed,  and  who  were  hostile  to  their 
proceedings. 

It  was  contended  by  counsel  for  the  appellantB 
that  there  had  not  been  anv  disturbance  of  the 
public  peace  by  them  or  by  tnose  who  acted  with 
them,  out  that  any  noise  or  disturbance  that 
occurred  was  occasioned  by  the  persons  in  the 
crowd  who  were  hostile  to  the  appellants,  and 
that  the  fact  that  such  other  persons  committed 
unlawful  acts  could  not  constitute  an  offence  by 
the  appellants,  who  were  only  acting  within  their 
legal  rights ;  that  the  statute  2  Will.  4,  c.  xci., 
under  which  the  informations  were  laid,  could 
not  abrogate  or  annul  the  common  law  with 
reference  to  the  offence  with  which  the  appellants 
were  charged,  and  that  the  informations  should 
therefore  be  djsmissed. 
We  found  as  a  fact  that  the  appellants  disturbed 
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the  public  peace  within  themeaning  d  the  statute 
under  which  they  were  charged. 

Hhe  qaestion  of  law  for  the  opinion  of  the  court 
is,  whetner  there  was  any  evidence  of  the  offence 
oharged  haying  been  committed  bj  the  appellants 
upon  which  we  could  convict  them  of  disturbing 
.thfirpublic  peace  under  the  aforesaid  statute. 

The  local  and  personal  Act  (2  WilL  4,  c.  zcL)  is 
entitled  **  An  Act  for  paving,  lighting,  watching, 
(fleansing,  and  improvmg  the  town  and  port  of 
Hastings,  in  the  county  of  Sussex,  and  for  esta- 
blishing and  regulating  markets  therein,  and 
supplying  the  inhabitants  thereof  with  water,  and 
jfor  other  purposes ;"  and  the  6l8t  section,  after 
enumerating  a  great  number  of  obstructions  and 
nuisances  in  the  streets,  provides  that 


If  any  peaKm  shall  mske.  exalte,  or  join  in  any  brawl, 
or  otherniM  disturb  the  public  peaoe,  or  um  sav  obooene, 
profane,  or  abusive  lan^^iiAge  in  aii3[  of  the  aaid  streets 
or  places,  or  ooromit  any^  public  nmaaBne  or  annoyance 
wfaalaoever  within  the  Bald  town  and  port ;  every  person 
•D  fMBoid&Dg  shall  for  every  inch  offence  forfeit  and  pay 
any  sum  not  eieeeding  forty  shillings. 

Bvik&rH  for  the  appellants.-— There  was  no 
evidence  before  the  magistrates  on  which  the 
appellants  could  ri^tly  be  convicted  of  this 
ofiranoe,  and  the  convictions  ought  therefore  to  be 
quashed.  The  appellants  were  acting  strictly 
within  their  legal  rights  in  what  they  did.  The 
mere  making  of  a  noise  in  a  public  place  so  as 
slightly  to  interfere  with  the  comfort  of  the  inha- 
bitants is  not  a  disturbance  of  the  public  peaoe 
within  the  legal  meaning  of  that  term. 

FtM9er  for  the  respondents. 

Lord  CoLBBJDGE,  G.J. — I  am  of  opinion  on  the 
facts  stated  in  this  case  that  there  was  no  evidence 
of  any  disturbance  of  the  public  peace  having 
been  committed  by  the  appellants  within  the 
meaning  of  this  Act,  on  whi<m  they  oould  rightly 
.be  convicted  of  an  offence  against  its  provisions. 

Oavx,  J.  concurred. 

Solicitor  for  the  appellants,  Bennett. 
Solicitors  for  the  respondents,  Mectdow99  and 
SUiaU,  Hastings. 


Monday,  May  26,  1884 

(Before  Stxfheit  and  Mathxw,  JJ.) 

CvNDT  (app.)  V,  Ls  CocQ  (resp.).  (a) 

Lieeneiny  Acts — BM/ng  intoancating  liqnor  to  a 
drtmken  person — Oowvietion  for — Knowledge  of 
eondition  of  euetomei^^No  wdica/tums  of  in- 
eobriety^Luseneing  Act  1872  (35  ^  S6  Viet. 
6,  94),  8. 13. 

84et.  13  of  the  lAeeneing  Act  1872  fnmcUihat,  ''If 
a/Ml  Uceneed  person  fermits  drunkenness,  or  any 
violeni,  qtUMrrelsome,  or  riototu  conduct  to  take 
vlaee  on  his  premises,  or  seUs  any  mtoaneaiing 
tdqnor  to  amy  dnmken  jterson,  he  shall  be  Uable 
to  a  penalty  not  exceedina,  for  the  first  qffencet 
tenpounds,  a/nd  not  eKceedvngt  for  the  seeomd  amd 
any  subsemtent  offence,  twenty  pownds,'^ 

HM,  thai  trds  secUon  contains  am,  ahsohiis  proki- 
hition  ayaimst  selling  Uquor  to  a  drunken  person, 
and  is  not  eonfimed  to  those  cases  where  the  pub- 
Ueam  or  his  servamis  knew,  or  had  rsasoTiahle 
meams  of  knowing,  that  the  person  served  was 
drwnh,  the  object  of  the  Act  being  ^uU,  when 
licensed  persons  sell  intoxicating   Uq%tor,  they 

(a)  Beported  bf  Hbmbt  Lnea,  Eiq.,  BurislerHit-Law. 


should  find  out  ihai  the  persoti  to  whom  it  is 
sold  was  not  drunk, 

Cass  stated  under  20  ft  21  Yiot.  c.  43  ^^ 

At  the  West  Ham  Police-court,  on  the  Ist  Feb. 
1884,  the  appellant  was  charged  by  the  respaih 
dent,  under  sect.  13  of  the  Mceosmg  Act  IBTS^ 
for  that  he,  being  the  keeper  of  certain  licensed 
premises,  had,  on  the  14th  Jan.  1884,  sold  intoxi- 
cating liquor  to  a  drunken  person. 

It  was  proved  that  there  had  ^een  a  sale  of  in- 
toxicating liquor,  and  that  the  person  served  was 
drunk,  but  it  was  ahw)  proved,  in  answering  the 
complaint,  that  neither  the  appellant  nor  his  ser> 
vants  had  noticed  that  the  person  served  WM 
drunk,  and  that  the  drunken  person,  while  in  the 
licensed  premises,  had  been  quiet  in  his  demeauoiir 
and  had  done  nothing  to  indicate  insobriety,  the 
evidence  showing  that  there  was  no  apparent  in* 
dication  of  intoxication. 

Upon  the  evidence,  it  was  contended  for  the 
appellant  that  there  was  nothing  to  show  8IK7 
knowledge  or  means  of  knowledge  on  the  part  of 
the  appellsjit  or  his  servants  that  the  person 
served  was  drunk. 

The  magistrate  convicted  the  appeUant,  holdp 
ing  that  the  offence  was  complete  on  proof  that  a 
Bs^  had  taken  place  and  that  the  person  served 
was  drunk,  and  that  it  was  unnecessary  to  deter- 
mine whether  the  appellant  or  his  servants  knew, 
or  had  the  means  of  knowing,  that  the  person 
served  was  drunk,  or  could,  with  ordinary  care^ 
have  detected  the  drunkenness. 

The  question  for  the  opinion  of  the  court  wsi^ 
whether  the  construction  placed  by  the  magis- 
trate on  the  section  was  right,  or  whether  in 
arriving  at  his  decision  it  was  necessary  for  him 
to  consider  whether  or  not  the  appelliuit  orhis 
servants  knew  or  had  the  means  of  knowing,  or 
whether  they  could  with  ordinary  care  hs^ 
detected,  that  the  person  served  was  drunk. 

Sect.  13  of  the  Licensing  Act  1872  (35  ft  95 
Yict.  c.  94)  is  as  follows : 

If  any  licensed  person  pennita  dmnkennees  or  say 
violent,  qnarrelaome.  or  riotoas  oondiiot  to  take  pboe  oa 
his  premiBes,  or  sells  any  intoxieatinir  ^fV^os  to  lay 
drunken  person,  he  shall  be  liable  to  a  penalty  sot 
^wwaaiiinff  for  the  first  offenee  ten  pounds,  and  not  «t- 
oeeding  lor  the  seoond  and  any  sabaaqnent  albsot 
twenty  pounds. 

Besley  for  the  appellant.^Before  the  appeDant 
can  be  convicted,  it  is  necessary  to  show  tbat  be 
knew  or  had  the  means  of  knowing  that  the  person 
served  was  drunk.  There  can  be  no  convictdon 
for  a  crime  unless  there  be  a  "  guilty  mind."  In 
Somerset  v.  Hart  (53  L.  J.  77,  M.  0. ;  12  Q.  E 
Div.  360),  where  gaming  had  taken  place  upon 
licensed  premises  to  the  knowledge  of  a  servsnft 
of  the  licensed  person,  employed  on  Uie  pre- 
mises, but  there  was  no  evidence  to  show  any 
connivance  or  wilful  blindness  on  the  part  of  tw 
licensed  person,  and  it  did  not  appear  that  the 
servant  was  in  charge  of  the  premises,  it  was 
held  that  the  justices  were  right  in  relusiDgto 
convict  the  licensed  person  of  suffering  gaDUOg 
ocn  the  premises ;  and,  though  in  MuUins  v.  OoUim 
(29  L.  T.  Rep.  N.  S.  838;  L.  Sep.  9  Q.  B.  292;  4S 
L.  J.  67,  M.  C;  22  W.  K  297)  a  licensed  peieon 
was  held  to  have  been  properly  convicted  undor 
sub-sect.  2  of  sect.  16  of  this  Act,  wherehis  aervsnl 
knowingly  supplied  li<}uor  to  a  constable  on  ditty» 
Archibald,  J.,  m  ^ving  judgment  in  that  ois^ 
said:  *' In  coufitnung  tms  enactment  adversely  to 
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the  appenant,  ire  -are  voi  iirterfcrmg  with  the 
flttxim  tiiat,  before  a  peraon  can  be  criminally 


he  mnst  be  shown  to  hare  a  metm  itecL 
(L.  ftep.  9  Q.  R  at  p.  295) : 

£«v.  T.  Prifiet,  88  L.  T.  Bep.  K.  B.  7D0 ;  L.  Bep. 
8  0.  C.  B.  154;  44  L.  J.  188,  M.  €. ;  84  W.  £.  76 ; 
Bhmtm  t.  GfoHofH  8  B.  A  B.  66 ;  88  L.  J.  816,  M.  0. 

S.  ^.  TTr^^  {BofnckwertB  with  him).^All  the 
nctions  of  the  Licensing  Act  1872  which  make 
knowledge  essential  to  the  commission  of  an 
oifenoe  expressly  nse  that  word ;  e.g.,  in  several 
Bections  it  is  provided  that  if  a  licensed  person 
''knowingly"  does  snch  a  thing,  then  he  shall  be 
liabte  to  conviction.  Here  the  word  *•  knowingly  " 
is  omitted,  and,  as  t^se  are  sections  dealing  with 
offences  against  public  order,  the  word  cannot  be 
imported  mto  them  where  it  is  not  nsed.  The 
rale  as  to  gnilty  knowledge  is  a  presumption 
merely,  and  the  question  whether  knowledge  is 
or  18  not  essential  to  the  commission  of  an  ofrance 
defwnds  on  the  wording  of  the  particular  statute 
wmeh  may  be  applicable  to  it : 

ViehoU  V.  HaU,  88  L.  T.  Bm.  K.  B.  478;  L.  Bep. 
8C.P.888;  42  L.  J.  105,  Ml  a;  81  W.B.  579. 

In  Bm.  v.  Bitihop  6I2L.T.  Bep.  N.  S.  240;  5  Q.  B. 
Div.^  259),  where  the  defendant  was  oonvioted  of 
receiving  two  or  more  lunatics  into  her  house 
without  a  licence,  and  where  the  jury  found  that, 
though  the  persons  so  received  were  lunatics,  the 
defendant  honestly  and  on  reasonable  grounds 
believed  that  they  were  not  lunatics,  it  was  held 
that  such  belief  was  immaterial,  and  that  the 
conviction  was  right : 

Bi^.T.  fFbodrow.lSM.A  W.404; 
^<»m»y-G<mamt  V.  Loekwoody  9  M.  A  W.  878,     . 

So  knowledge  on  the  part  of  the  eeller  that  an 
article  is  adulterated  is  not  neoeeaary  to  sustain 
a  oonviction  under  sect.  2  of  the  Adultoratioii  Act 
1672  (35  A  36  Yiot.  o.  74) : 

fio&arfo  V.  EgtHon,  80  L.  T.  Bep.  N.  8.  683 ;  L.  Bep. 

9Q.B404;  48  L.  J.  185,  M.  C. ;  28W.B.797; 
Fitapatrick  v.  F«lltf,88  L.  T.  Bep. N.  S.  568;  L.  Bep. 

6Q.B.837;  42  L  J.  182,  M.  0. ;  81  W.  B.  681. 

So,  to  support  a  char^  of  assault  on  a  constable 
m  the  execution  of  his  duty,  it  is  not  necessary 
that  the  defendant  should  know  that  he  was  a 
tonstable  then  in  the  execution  of  his  duty : 
B09.  V.  IWto,  10  Cox  0.  C.  868. 

InDavis  v.  Harveu  (80  L.  T.  Bep.  N.  S.  629; 
L.  Bep.  9  Q.  B.  438)  a  person  was  convicted  of  an 
offence  under  sect.  77  of  the  Poor  Law  Amend- 
ment Act  1834,  although  he  had  not  a  guilty 
knowledge.  Effect  ought  to  be  given  to  the 
distinction,  drawn  in  various  sections  of  the  Act, 
between  offences  in  which  knowledge  is  expressly 
made  an  element  and  those  in  which  it  is  not  so 
made. 

£e$Uy  in  reply. 

Stxphsv,  J. — I  am  of  omnion  that  this  oonvio- 
ticm  should  be  affirmed.  The  case  turns  upon  the 
question  whether  the  words  of  the  13th  section* 
*-tiie  section  under  which  the  conviction  took 
plaoe-^  taken  in  oonnection  with  the  general 
Rheme  of  the  Act,  should  be  read  as  implying 
tint  a  licensed  person,  before  he  can  be  convicted 
mder  that  section  of  selling  intoxicating  liquors, 
most  know,  or  have  reasonaole  means  of  knowing, 
that  the  person  served  was  drunk,  or  whether  the 
•Botian  amounts  to  an  absolute  prohibition  against 
•dMog  intoxioating  liquor  to  a  drunken  person. 


even  when  the  seller  had  no  snoh  knowledge.  I 
am  of  opinion  that  the  words  of  the  statute 
amount  to  an  absolute  prohibition  of  the  sale  of 
intoxicating  liquor  to  a  drunken  person,  and  thast, 
if  the  person  selling  the  liquor  cud  not  know,  or 
had  not  the  means  of  knowing,  that  the  person 
served  was  drunk,  this  is  no  answer  to  the  charge, 
but  is  merely  a  matter  to  be  urged  in  naitigation 
of  the  penalties  imposed  by  the  section.  I  come 
to  this  conclusion,  not  only  in  consequence  of  the 
general  object  of  the  Act,  which  is  an  Act  for  the 
prevention  of  drunkenness,  but  also  bv  a  com- 
parison of  the  sections  dealing  with  ''offences 
against  public  order."  Li  some  of  these  sections 
the  word  "knowingly"  is  introduced;  for  in- 
stance, by  sect.  14,  a  penalty  is  imposed  upon  a 
licensed  person  who  "knowingly"  permits  his 
premises  to  be  the  habitual  resort  of  prostitutes, 
and  bv  sect.  16  a  penalty  is  imposed  for  "  know- 
ingly" harbouring  a  constable.  Now,  in  those 
cases  knowled^  is  necessary  to  constitute  the 
offence.  But  m  the  section  we  are  now  dealing 
with,  tte  word  "knowingly"  does  not  occur, 
and  I  believe  the  object  of  omitting  the  word  was 
to  throw  on  the  publican  the  duty  of  finding  out 
whether  the  person  served  was  drunk  or  not,  the 
consequence  being  that,  if  a  customer  is  drunk, 
the  publican  or  his  servants  must  find  out  that  he 
is  drunk,  or  take  the  consequences  of  serving  him. 
On  the  other  side  it  has  oeen  urged  that  the 
maxim  of  the  criminal  law,  that  before  a  person^ 
can  be  convicted  of  a  crime  there  must  be  a 
"guilty  mind,"  applies  to  this  case.  This  maxim 
came  mto  use  in  early  times,  when  the  criminal 
law  was  in  an  undefined  state,  for  the  guidance  of 
those  who  administei^  that  law,  and  in  those 
times  the  maxim  may  have  been  of  general  appli- 
cation. A  "  guilty  mind  "  is  a  necessary  element 
in  some  crimes,  but  those  crimes  have  now  been 
defined,  and  the  maxim  has  been  superseded  in 
consequence  of  the  greater  precision  in  the  defini- 
tions of  crimes,  and  now,  tne  question  whether  a 
"guilty  mind"  is  necessary  to  constitute  an 
offence  turns  upon  the  words  of  each  particular 
statute.  The  case  of  Beg,  v.  Prince  {libi  svp.)  shows 
that  a  guilty  knowledge  is  not  always  necessary  to 
constitute  an  offence ;  and  Beg.  v.  Bishop  (iM 
tup.)  is  to  the  same  effect.  The  object  of  this  part 
of  the  Act  is  to  preclude  all  disputes  as  to  whether 
the  publican  or  nis  servants  knew,  or  had  reason- 
able means  of  knowing,  that  the  j)erson  served 
was  drunk  at  the  time,  the  duty  being  thrown  on 
the  publican  to  find  out  that  the  person  so  served 
was  not  drunk.  I  think,  therefore,  that  this  con- 
viction was  right. 

Mathew,  J. — ^I  am  of  the  same  opinion.  The 
language  of  this  section  is  perfectly  clear.  This 
section  would  be  altogether  useless  if  Mr.  Besley's 
construction  were  to  prevail.  It  can  be  no  hard- 
ship on  the  publican  to  have  to  find  out  whether 
the  customer  is  drunk  or  not.  It  seems  to  me 
that  the  word  "  knowingly  "  was  purposely  omitted 
here.  I  (juite  agree  with  mv  brother  Stephen  that 
this  oonviction  should  be  affirmed.. 

Judgment  for  reapondemt.    Oonviction  affiawsd. 

Solicitors  for  the  appellant,  Peckham,  McuUland, 
and  Peehham. 

Solicitor  for  the  respondent,  SolieUor  io  ike 
Treasury, 
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Monday,  May  26, 1884. 

(Before  Hawkiks  and  Smith,  JJ.) 

The  Uniteb  Lakd  Compant  v.  The  Tottenham 

Local  Board,  (a) 

Local  Authority — Highwa/^ — Expenses  of  diverting 
— Employment  of  eoliovtor  hy  Local  Board  of 
HeaUhr-^Ths  Highway  Act  1835  (5^6  WiU,  4, 
c.  50),  98.  84,  85— T^  PubUe  Eeatth  Act  1875 
(38  ^  39  Vict.  c.  55).  «.  144. 

By  the  Sith.  section  of  the  Highway  Act  1835  (5  ^ 
6  WiU.  4,  c.  50)  *<  w  provided  tJuU,  if  amy  party 
shaU  he  desirous  of  stopping  up,  di/verting,  or 
tvmvng  any  highway,  he  shaM,  ty  a  notice  in 
writing,  require  the  surveyor  to  give  notice  to  the 
churchwardens  to  assemble  the  inhabitants  in 
vestry,  and  to  submit  to  them  the  wish  of  such 
person ;  and,  if  such  inhabitants  shaJl  agree  to 
the  proposal,  the  surveyor  shall  apply  to  two  JuS' 
tices  to  view  the  sa/me,  and  in  such  case  the 
expenses  attending  such  view,  and  the  stopping 
up,  diverting,  or  turning  such  highway,  shaM  be 
paid  to  such  surveyor  by  the  said  party,  or  be  re- 
eoverable  in  the  sa/me  mawner  as  amy  forfeniwre 
is  recoverable  under  the  Act. 

By  the  144th  section  of  the  Public  Health  Act  1875 
(38  ^  39  Vict.  c.  55),  it  is  provided  thai  every 
urban  authority  shaU,  within  their  district,  exclu- 
sively of  any  other  person,  execute  the  office  of 
a/nd  be  surveyor  of  highways,  and  have,  exercise, 
and  be  subject  to  all  the  powers,  authorities, 
duties,  and  liabilities  of  surveyors  of  highways 
under  the  law  for  the  tims  being  in  force,  and 
shall  also  have,  exercise,  and  be  subject  to  aU  the 
powers,  authorities,  duties,  and  Uabilities  which, 
hif  the  Highway  Act  1835,  are  vested  in  omd 
gwen  to  the  inhabita/nts  in  vestry  assembled  of 
any  parish  within  their  district,  and  that  all 
ministerial  acts  required  by  any  Act  of  Parlior 
ment  to  be  done  by  or  to  the  surveyor  of  highways 
may  be  done  by  or  to  the  surveyor  of  the  urban 
authority,  or  by  or  to  such  other  person  at  they 
fnay  appoint. 

The  If.  Land  Company,  being  desirous  of  diverting 
eertaif^  public  footways  on  their  estate  in  the 
parish  of  T.,  requesteid  the  T.  Local  Board  of 
Mealth  to  assent  to  su^h  diversion  and  to  take 
the  necessary  steps  to  have  the  said  footways 
legally  closed.  The  T.  Local  Board  assented, 
and  i/nstructed  their  solicitors  to  take  the  neces- 
sary steps,  and,  these  having  be^n  duly  taken, 
paid  the  biU  of  costs  presented  by  them  in  respect 
thereof,  and  recovered  the  amount  thereof  sum- 
marily as  "  expenses  **  within  the  meaning  of  the 
S4th  section  of  the  Act  of  1835. 

Held,  on  case  stated,  that  the  words  of  the  144^^ 
section  of  the  Public  Health  Act  1875  '*  may  be 
done  by  or  to  the  surveyor  of  the  urbam  authority, 
or  by  or  to  such  other  person  as  they  may 
appoint,**  did  not  empower  the  local  board  to 
employ  a  solicitor  to  do  the  ministerial  acts  in 
question,  and  thai  therefore  the  solicitor* s  charges 
were  not  **  expenses  "payable  by  the  land  company 
under  the  Sith  section  of  the  Highway  Act  lb35. 

This  was  a  ease  stated  by  justices  of  the  peace 
for  the  county  of  Middlesex,  under  20  A  21  Vict, 
c.  43,  s.  3,  for  the  purpose  of  obtaining  the  opinion 
of  the  court  upon  the  questions  of  law  arising 
thereon. 

The  case  was,  so  far  as  material,  as  follows : — 

(a)  Beported  by  J.  Smith,  Eeq.,  BanlsteiHtt-lAw. 


At  a  court  of  sumnuiTy  jorisdiotioii  sitting  ai 
the  County  Court  at  Edmonton,  in  the  county  of 
l^iddlesex,  on  the  2nd  Aug.  1883,  the  appellanti 
appeared  before  us  to  answer  a  tx>mplamt  pre- 
ferred by  Edward  Crowne,  clerk  tothe'respondents, 
that  the  respondents  being  the  surreyor  of  the 
highways  within  their  district,  which  comprises 
the  parish  of  Tottenham,  in  the  said  county,  and 
havmg  on  the  11th  July  1883  duly  required  the 
appellants  forthwith  to  pay  to  them  as  such 
surveyor  the  sum  of  75L  6«.  4d.,  being  the  ex- 
penses attending  the  view  b^  two  justices,  stop- 
ginff  up,  divertmg,  or  turning  a  certain  public 
ignway  or  footway,  situate  in  the  said  parish,  in 
compliance  with  a  written  notice  c;iven  by  the 
appellants  to  the  respondents  as  such  surveyor  as 
aioresaid,  the  appellants  had  neglected  to  make 
payment  of  the  said  sum,  and  the  same  was  still 
due. 

The  following  are  the  particnlara  of  the  said 
charges: 

Solioitor's  ohaxges 40   1  10 

Paid  for  fixing  Botwes 4   4   0 

Printer's  ohaiiies  0  17   6 

Adyertiaementa 9    2   8 

Carpenter  for  bowda   0    7   0 

Magiatratea' dark's  l^aa 5   8  10 

Coimaal'B  feea 411   6 

Clerk  of  paaoe'a  fees  10  16   8 

Coataof  taxation 8  17  10 


X79    110 
Taxed  off  8  15   6 


^5   6  4 


At  the  same  time  and  place  the  appellantB 
appeared  before  us  to  answer  two  furtner  com- 
piaints  also  preferred  by  the  said  Edward  Crowneb 
which  last  mentioned  complaints  were  identical 
in  terms  with  the  one  just  set  out,  save  that  the 
sums  alleged  therein  to  be  due  from  the  appel- 
lants to  the  respondents  were  respectively 
74Z.  16«.  7d.  and  741.  6s.,  which  said  sums  in- 
clude payments  to  the  like  amounts  in  each  case 
as  those  included  in  the  previous  mentioned  snm 
of  752.  6s.  4(2. 

The  said  three  complaints  were  thereapon 
severally  heard  and  determined  by  us,  and  the 
appellants  have  applied  to  us  to  state  and  sign  a 
case  in  respect  of  our  determination  of  ea(£  of 
the  said  complaints.  The  facts  proved  before  ni» 
the  question  of  law  raised  by  the  parties,  and  the 
grounds  of  our  adjudication  thereon  were  the 
same  upon  each  of  the  three  complaints,  and  this 
case  is  by  consent  of  the  parties  to  be  read  and 
taken  as  though  a  separate  case  to  the  same  effect 
had  been  stated  ana  signed  by  us  in  respect  of 
each  of  our  said  determinationa. 

The  following  facts  were  either  proved  before 
us  or  admitted  oy  both  parties : 

The'  appellants  are  and  have  been  since  April 
1881  the  owners  of  an  estate  at  Bruce  Grove, 
Tottenham.  The  respondents  are  an  urban  autho- 
rity under  the  Public  Health  Act  1875,  and  by 
virtue  of  sect.  144  of  that  Act  execute  the  office 
of  and  are  survevor  of  highwavs  within  their 
district,  which  includes  the  parish  of  Tottenhank 

In  the  month  of  Dec.  1881  the  appellants,  being 
desirous  of  diverting  three  public  footways  on 
their  said  estate  within  the  said  parish,  reqaested 
the  respondents  to  assent  to  such  diversion,  and  to 
take  the  necessary  steps  to  have  the  said  f ootmys 
legally  closed.     After  some  correepondenoeb  and 
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after  formal  applications  had  been  made  and 
plans  deposited  1x7'  ^^^  appellants,  the  respondents 
passed  a  resolution  assenting  to  the  diversion  of 
the  said  three  footways,  and  conveyed  their  deter- 
mination in  the  following  letter  to  the  appellants, 
dated  the  1st  Feb.  1882,  and  signed  by  their 
derk: 

I  bear  to  aoknowladgfe  the  receipt  of  vonr  letter  of  the 
28tk  lut.,  indoanff  three  lepasate  ai>plioatioD8  and  plans 
for  the  tnndnir,  diyerting,  or  stopping  np  tibree  eeveral 
footpaths  or  mghways  oroesing  the  above  eetate,  and  in 
reply  to  inform  you  that  the  same  were  tabmitted  to  the 
board  at  their  meeting  yesterday,  when  the  proposed 
drreraicfns  were  Mseoted  to,  and  I  was  directed  to  apply 
to  the  jofltioee  to  view  the  highways  proposed  to  be 
diverted.  The  board  gave  their  assent  and  the  above 
direotioQ  on  condition  that  the  entire  expense  in  connec- 
tion with  the  several  dtversions  shall  be  defrayed  by  the 
oompany. 

To  this  letter  the  appellants*  solicitor,  on  the 
2nd  Feb.  1882,  replied  as  follows : 

.  I  am  in  reoetpt  of  yonr  letter  of  the  1st  inst.,  and  in 
reply  may  say  that  my  clients,  the  above  compuiy,  will 
^y  the  expenses  in  connection  with  the  several  cUver- 
sione  of  footpaths  herein. 

The  clerk  of  the  resxx>ndents  (who  is  not  a 
solicitor)  thereupon  instructed  the  solicitors  who 
nsually  acted  for  the  respondents  to  take  the  stens 
jiecessary  and  required  by  the  Highways  Act  18o5 
to  be  taken  in  such  cases.  Such  instructions 
were  given  by  the  said  clerk,  who  bond  fide  con- 
siderecL  he  had  a  general  authority  to  instruct  the 
sftid  solicitors  when  legal  assistance  was  remiired 
in  conducting  the  business  of  the  respondents, 
and  the  instructions  so  given  were  aiterwards 
approved  and  adopted  by  the  respondents,  but 
tnere  was  no  express  resolution  of  the  respondent 
board  directing  or  empowermg  the  said  clerk  of 
the  respondents  so  to  instruct  the  said  solicitors 
with  respect  to  the  particular  matters  in  question. 
There  was  at  the  tmie  when  the  expenses  herein- 
after mentioned  were  incurred  a  surveyor  in  the 
employment  of  the  respondents  appointed  bv  them 
unaer  the  powers  conferred  on  them  by  the 
Public  Health  Act  1875. 

In  the  course  of  the  year  1882  and  the  early 
part  of  1883  the  notices,  advertisements,  views, 
and  certificates  of  justices  and  other  proceedings 
prescribed  by  the  85th  section  of  the  Highway 
Act  1835  were  given  and  had  by  the  said  solicitors 
in  respect  of  each  of  the  three  footways.  While 
these  things  were  being  done,  the  said  solicitors 
were  in  constant  communication  with  the  appel- 
lants with  respect  thereto,  in  the  course  of  which 
they  suggested  that  the  appellants  had  better 

Srepare  the  plans  themselves ;  but  the  appellants 
eclined  to  do  so. 

On  the  12th  April  1883  the  appellants  received 
a  letter  from  the  said  solicitors  asking  for  pay- 
ment of  their  charges,  and  were  subsequently 
furnished  with  a  copy  of  a  bill  of  costs  previously 
delivered  to  the  respondents,  amounting  to 
1852.  9s,  4d. 

After  some  correspondence,  the  appellants* 
board  resolved  that  they  could  not  recognise  the 
claim  nor  pay  the  amount  until  the  account  had 
been  taxed  by  the  proper  authority. 

The  ^ipellants'  said  bill  (the  fees  of  the  clerk  of 
the  peace  having  been  added  thereto)  was  taxed 
by  the  clerk  oi  the  peace  of  the  county  of 
Middlesex,  on  the  26th  June  1883.  The  app'^llants' 
solicitor  attended  the  taxation,  and  contested  the 
said  bni  item  by  item.    The  said  clerk  of  the 
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peace  allowed  upon  such  taxation  the  sum  Of 
224Z.  Ss,  lOd. 

On  the  29th  June  1883  the  said  solicitors  of  the 
respondents  informed  the  appellants'  solicitor  of 
the  result  of  the  taxation,  and  of  the  amount 
allowed  thereon.  And  on  the  11th  July  they,  on 
behalf  of  the  respondents,  demanded  at  the  office 


of  the  appellants  payment  of  the  said  sum,  which 
]>pellant8  refusea. 
The  respondents  thereupon  paid  to  the  said 


solicitors  the  said  sum  of  2242.  8$.  lOd.  being  the 
amount  of  the  said  bill  of  costs,  and  at  the  same 
time  directed  summaryproceedings  to  be  taken 
under  sect.  101  of  the  Highway  Act  1835  for  the 
recovery  thereof  from  the  appellants.  The  com- 
plaint-s  mentioned  in  the  Ist  and  2nd  paragraphs 
hereof  were  accordingly  preferred  on  befuEJi  of 
the  respondents  by  their  clerk,  and  summonses 
issued  tnereon,  the  sums  severally  claimed  being 
the  apportioned  amount  of  the  costs  alleged  to 
have  oieen  incurred  in  respect  of  each  of  the  said 
three  footways. 

It  was  contended  before  us  by  the  appellants 
that  the  respondents  were  not  entitled  to  employ 
a  solicitor  for  the  purpose  of  performing  the 
duties  cast  upon  them  as  the  surveyor  of  high- 
ways by  the  85th  section  of  the  Highway  Act 
1885 ;  tnat  the  said  duties  were  for  the  most  part, 
if  not  wholly,  ministerial,  and  ought  to  have  oeen 
performed  by  the  respondents'  survevor ;  that  in 
particular  tne  charges  made  on  the  solicitors'  scale 
tor  corresponding  with  the  respondents*  clerk, 
attending  and  instructing  printers  for  advertise- 
ments and  notices,  and  attending  the  view  by  the 
justices,  were  not  authorised  by  the  statute,  and 
were  therefore  not  "expenses  "  within  the  meaning 
of  the  84th  section,  or  recoverable  summarily 
under  that  and  the  101st  section.  We,  however, 
were  of  opinion,  and  find  as  a  fact,  that  the 
employment  of  the  solicitors  by  the  respondents 
was  reasonable  and  proper,  and  that  the  costs  of 
such  employment  were  "  expenses  "  properly  in- 
curred for  the  purpose  of  the  view  and  the 
stopping  up,  diverting,  or  turning  of  the  high- 
ways. 

It  .was  further  contended  by  the  appellants 
that  the  said  costs  were  not  recoverable  as  "  ex- 
penses "  by  the  respondents,  inasmuch  as  there 
was  no  evidence  that  the  said  solicitors  had  been 
employed  by  the  respondents  to  do  the  work 
charged  for.  We,  however,  are  of  opinion,  and 
find  as  a  fact,  that  the  said  Messrs.  Heath, 
Parker,  and  Brett  were  employed  by  the  authority 
of  the  respondents  to  do  the  work  charged  for. 

The  appellants  further  contended  that  many  of 
the  items  in  the  bill  of  costs  were  excessive  and 
unreasonable,  and  in  particular  that,  though  the 
diversion  of  the  three  footpaths  was  practically  a 
single  operation,  much  of  the  work  done  in  con- 
nection therewith,  such,  for  instance,  as  atten- 
dance on  the  printer  and  at  the  view,  was  charged 
for  three  times  over,  and  that  they  were  not 
excluded  from  objecting  to  such  charges  before 
us  by  the  taxation  of  the  bill  and  their  attendance 
thereat.  We,  however,  ruled  that  the  taxation  was 
-conclusive  evidence  of  the  reasonableness  of  the 
charges. 

The  appellants  further  contended  that  tbere 
was  no  evidence  of  a  demand  of  the  specific  sums 
payment  whereof  was  stated  in  the  several  com- 
plaints to  have  been  required.  We,  however,  were 
of  opinion  that,  having  regard  to  the  facts  stated 
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in  the  12th  paragraph  hereof,  no  farther  demand 
was  necessary. 

We  accordingly  convicted  the  appellants  of  the 
three  offences  complained  of,  ana  by  three  sepa- 
rate convictions  adradged  that  for  their  said 
offences  they  shoula  forfeit  and  pay  the  three 
sums  sought  to  be  recovered  as  stated  in  the 
1st  and  2nd  paragraphs  hereol 

The  question  for  the  opinion  of  the  court  is 
whether,  having  regard  to  the  aboye  mentioned 
contentions  of  tne  appellants,  the  said  convictions 
were  right. 

Aaqvdik  for  the  appellants. — ^The  question  to  be 
determined  is  whether  a  surveyor  oi  highways  is, 
whenever  anyone  desires  to  close  a  highway, 
entitled  to  delegate  the  duties  imposed  upon  him 
by  the  84th  and  85th  sections  of  tne  Highway  Act 
1835  (5  &  6  Will.  4,  c.  50)  to  a  solicitor,  and  recover 
the  costs  of  so  doing  on  the  usual  scale  charged 
by  solicitors,  from  tne  person  desirous  of  closmg 
the  highway.  The  contention  of  the  appellants  is 
that  he  is  not  entitled  to  do  so,  but  that  the  Act 
throws  these  duties  upon  him  personally  and  that 
he  is  bound  to  discharge  them  without  cluu*ge. 
In  this  case  the  duties  of  surveyor  of  highways 
have,  by  the  144th  section  of  the  Public  Health 
Act  1875,  devolved  upon  the  respondents  as  urban 
sanitary  authority  of  the  district.  [Smith,  J. — 
Does  not  the  84th  section  say  that  the  expenses 
are  to  be  paid  to  the  surveyor  by  the  party 
desirous  of  stopping  up  the  highway  P]  It  says  : 
"  the  expenses  aforesaid,"  meaning  the  expenses 
attending  the  view.  [Smith,  J. — "fiie  words  are, 
**  the  expenses  attendmg  such  view,  and  the  stop- 
ping up,  diverting,  or  turning  such  highway." 
Are  not  these  expenses  attending  the  stopping  up 
of  this  highway  F J  There  is  a  distinction  between 
the  purely  ministerial  acts,  which  the  surveyor 
was  mtended  to  perform,  and  the  actual  out-of- 
pocket  expenses  for  conveying  the  justices  to  the 
view,  and  for  printing.  These  charges  are  chiefly 
for  performing  the  purely  ministerial  duties  of 
fixing  the  notices,  &c.,  and  they  come  witldn  the 
meaning  of  the  last  paragraph  of  the  144th  section 
of  the  Public  Health  Act  1875,  which  says  that 
"all  ministerial  Acts  required  by  any  Act  of 
Parliament  to  be  done  by  or  to  the  surveyor  of 
highways  may  be  done  by  or  to  the  surveyor  of 
the  i^rban  autnority,  or  by  or  to  such  other  person 
as  they  may  appoint."  [Smith,  J. — ^Do  not  the 
solicitors  in  this  case  come  within  the  words 
"  such  other  person  as  they  may  appoint  P"]  No ; 
the  meaning  is  that,  if  the  board  has  no  regular 
surveyor,  they  may  appoint  someone  pro  tempore. 
In  any  case  these  words  do  not  authorise  the 
board  to  employ  an  expensive  person  such  as  a 
solicitor  to  perform  these  simple  duties.  The 
wotd^  must  he  taken  to  mean  "  such  other  person 
of  a  like  character."  The  189th  section  of  tne  Act 
of  1875  provides  what  officers  an  urban  sanitary 
authority  may  appoint,  and  makes  no  mention  of 
the  appointment  of  a  solicitor.  The  Legislature 
cannot  have  intended  that,  in  a  case  where  there 
was  no  opposition,  the  surveyor  of  highways  should 
be  able  to  make  the  expense  of  stoppmg  up  a 
highway  7bl,  [Smith,  J. — Have  not  the  justices 
found  as  a  fact  that  the  expenses  were  necessary  P] 
But  they  are  not  such  as  the  section  says  the 
party  stopping  up  the  highway  is  to  pay. 
[Smith,  J. — Who  is  to  pay  the  expenses  actually 
incurred  at  the  quarter  sessions  r  The  purveyor 


cannot  be  expected  to  be  acquainted  with  the  law 
of  quarter  sessions,  and  counsel  must  appear.] 
It  is  for  the  party  dosing  the  highway  to  support 
his  application  at  quarter  sessions  or  no(  as  he 
chooses.  The  taxation  has  no  bearing  on  this 
point.  It  is  merely  primd  fade  eyidenoe  that, 
assuming  the  solicitors  were  rightly  employed  by 
the  respondents,  the  charges  made  are  reasonable. 

Turner  for  the  respondents. — ^It  is  impossible 
for  a  surveyor  of  highways,  who  has  no  legal 
knowledge,^  to^  carry  through  without  l^al 
advice  the  intricate  business  of  closing  a  hi^« 
way,  in  which  the  omission  of  a  single  techmcal 
requirement  may  asily  inyalidatee  the  whole 
proceedings.  [Hawkins,  J. — ^But  oyerseers  of 
the  poor  and  churchwardens  frequently  have 
most  intricate  duties  to  perform.  Why  should 
not  a  surveyor  of  highways  P]  The  matter 
being  purely  legal,  the  employment  of  a  soli- 
citor was  reasonable,  and  was  clearly  justified 
under  the  general  words  of  the  section  ''such 
other  person  as  they  may  appoint.^  [HawkikSi 
J. — ^The  sections  state  very  exactly  what  has  to  be 
done.  What  does  the  surveyor  of  the  board  do 
for  his  salary,  if  not  such  auties  as  these  P  If 
you  have  at  their  request  done  certain  thin^ 
which  they  might  properly  have  done  at  their 
own  expense,  but  wnich  do  not  come  within  the 
expenses  payable  by  them  under  the  section,  yoa 
may  haye  an  action  in  respect  thereof,  but  this 
can  give  ^rou  no  right  to  a  penal  order  under  the 
101st  section.]  The  oosts  have  been  duly  taxed, 
the  appellants  being  represented  at  the  taxation, 
and  tne  justices  haye  found  that  the  employment 
of  a  solicitor  was  necessary  and  reasonable,  and, 
this  bemg  so,  the  expenses  were  expenses  attend- 
ing the  stopping  up  of  a  highway  within  the 
meaning  of  the  ^th  section,  and  the  convictions 
ought  to  stand. 

Hawkins,  J. — ^I  think  that  this  appeal  ought  to 
be  allowed.  The  order  appealed  from  is  an  order 
for  the  payment  of  seveiul  sums  of  money  alleged 
to  be  expenses  incurred  under  the  84th  and  85th 
sections  of  the  Highway  Act  1835  (5  <fc  6  WilL  i, 
c.  50),  which  deal  vrith  the  stopping-up,  divert- 
ing, and  turning  of  highways.  The  84th  section 
provides  that,  when  the  inhabitants  in  vestry 
assembled  shall  deem  it  expedient  that  any  high- 
way should  be  stopped  up,  diverted,  or  turned, 
either  entirely  or  preserving  a  bridleway  or  foot- 
way along  the  whole  or  any  part  or  parts  thereof, 
the  chairman  of  such  meeting  shall,  by  an  order 
in  writing,  direct  the  surveyor  to  apply  to  two 
justices  to  view  the  same,  ana  shiJl  authorise  him 
to  pay  all  the  expenses  attending  such  view,  and 
the  stopping  up,  diverting,  or  turning  such  high- 
way, eitner  entirely  or  subject  to  such  reserva- 
tion as  aforesaid,  out  of  the  money  received  hf 
him  for  the  purposes  of  this  Act;   and  then  it 

goes  on  to  say  that,  "  if  any  other  party  shall  be 
esirous  of  stopping  up,  diverting,  or  turning  any 
highway  as  aioresaid,  he  shall,  by  a  notice  in 
writing,  reauire  the  surveyor  to  give  notice  to  the 
churchwaraens  to  assemble  the  inhabitants  in 
vestry,  and  to  submit  to  them  the  wish  of  snch 
person ;  and  if  such  inhabitants  shall  agree  to 
the  proposal,  the  said  surveyor  shall  apply  to  the 
justices  as  last  aforesaid  for  the  purposes  afore> 
said;  and  in  such  case  the  expenses  aforesaid 
shall  be  paid  to  such  surveyor  by  the  said  partjt 
or  be  recoverable  in  the  same  manner  as  any  for- 


MAGISTRATES'  GASES. 


419 


Q3.  Div.] 


Ths  Ukitsi)  Land  Oomfakt  v.  The  Tottsnham  Local  Boa&d. 


[Q.B.  Div. 


feiture  is  reooverable  nnder  this  Act/'  the  effect 
of  the  section  being  that,  if  the  matter  originates 
with  the  vestry,  a  certain  procesn  is  to  be  gone 
through,  while  if  a  private  person  is  desirous  of 
taking  advantage  of  the  section  he  brings  it 
before  the  vestrj,  and,  if  they  assent  to  it,  the 
same  process  is  gone  through,  the  only  difference 
being  that  the  surveyor  is  to  pay  the  expenses  out 
of  the  money  received  by  hun  for  the  purposes 
of  the  Act;  while,  in  the  case  of  a  private  indi- 
vidual, the  "  expenses  aforesaid "  are  to  be  paid 
to  the  surveyor  oy  the  party  or  be  recoverablo  in 
the  manner  prescribed  oy  the  101st  section  of  the 
Act  for  cases  of  penalty  or  forfeiture.  Then  the 
85th  section  provides  that,  when  it  shall  appear 
upon  such  view  of  such  two  justices  of  the  peace 
niade  at  the  request  of  the  said  surveyor  as 
aforesaid  that  any  public  highway  may  be  diverted 
and  turned  so  as  to  make  the  same  nearer  or  more 
oo|7imodious  to  the  public,  and  the  owner  of  the 
lands  or  grounds  through  which  such  new  high- 
way so  proposed  to  be  made  shal  consent  thereto 
by  writmg  under  his  hand,  or  if  it  shall  appear 
upon  such  view  that  any  public  highway  is  un- 
iieoes<3ary,  the  said  justices  shall  direct  the 
surveyor  to  affix  a  notice  in  the  form  or  to 
the  effect  of  schedule  (No.  19)  to  the  Act 
annexed,  in  legible  characters,  at  the  place 
and  by  the  side  of  each  end  of  the  said  nigh- 
way  m)m  whence  the  same  is  proposed  to  be 
turned*  diverted,  or  stopped  up,  and  also  to  insert 
the  same  notice  in  a  newspaper,  and  a  number  of 
other  steps  are  to  be  taken  before  the  highway  is 
effectually  diverted.  Now,  in  the  present  case, 
there  is  no  doubt  that  the  appellants  made  appli- 
cation to  the  respondents,  who,  as  the  local  board 
of  health  for  Tottenham,  are  sabstituted  by  the 
lrl4th  section  of  the  Public  Health  Act  1876  for 
tiie  old  surveyor  of  highways  and  for  the  inhabi- 
tants in  vestry  assembled,  and  that  the  respon- 
dents assented  to  their  proposal  that  the  public 
wa^s  in  question  shoula  be  diverted,  and  gave 
their  assent  thereto  on  condition  that  sAl  the 
expenses  incurred  should  be  defrayed  by  the 
appellants.  Then,  after  they  had  assented,  pro- 
ceedings appear  to  have  been  taken  to  carry  out 
what  was  proposed,  and  to  have  been  successful ; 
and  it  is  on  these  proceedings  that  the  question 
we  have  to  decide  arises.  The  local  board  of 
health, 'having  been  requested  by  the  appellants 
to  take  the  necessary  steps,  instructed  their 
solicitors  to  take  them,  and,  having  taken  them, 
they  presented  a  bill  of  costs  in  respect  of  taking 
them ;  and  the  question  we  have  to  decide  really 
is  whether  this  bill  of  costs  comes  within  the 
meaning  of  the  words,  ''the  expenses  attending 
such  view,  and  the  stopping  up,  diverting,  or 
turning  such  highway,"  in  the  84th  section  of 
the  Act.  I  am  of  opinion  that  these  solicitors' 
charges  are  not  within  the  meaning  of  this 
section.  I  think  that  the  expenses  spoken  of  in 
the  84th  section,  and  made  recoverable  by  it 
nnder  the  101st  section,  were  intended  by  the 
Legislature  to  be  the  expenses  of  attending  the 
justices  on  the  view,  and  the  expenses  of  the 
plan,  and  other  similar  expenses ;  and  I  do  not 
think  that  it  was  the  meaning  of  the  Legislature 
that  solicitors  should  be  instructed  to  carry  out 
the  various  steps  prescribed  by  the  sections 
dealing  with  the  subject.  I  say  nothing  as  to 
the  pomt  whether  the  present  appellants  would 
be  liable  in  an  action  on  contract ;'  it  may  b«  that 


they  would,  and  it  may  be  that  they  would  not» 
but  I  simply  say  that  in  my  opinion  these 
expenses  are  not  such  expenses  as  would  rightly 
come  under  the  84th  section  of  the  Act.  Then 
it  is  said  that  the  Public  Health  Act  1875, 
which  transfers  the  duties  of  the  survevors 
of  highways  to  the  urban  authorities,  alters 
the  case.  The  144th  section  of  that  Act  pro* 
vides  that  every  urban  authority  shall,  within 
their  district,  exclusively  of  any  other  person, 
execute  the  office  and  be  survevor  of  highways, 
and  have,  exercise,  and  be  subject  to  all  the 
powers,  authorities,  duties,  and  liabilities  of 
survevors  of  highways  under  the  law  for  the 
time  being  in  force,  and  that  all  ministerial  acts 
required  by  any  Act  of  Parliament  to  be  done  by 
or  to  the  surveyor  of  highways  may  be  done  by  or 
to  the  surveyor  of  the  urban  authority,  or  by  or 
to  "  such  other  person  as  they  may  appoint."  I 
think  that  the  words  "  such  other  person  as  they 
may  appoint "  mean  such  other  person  of  the 
same  character  as  the  surveyor  of  the  authority, 
or  of  the  same  character  as  the  other  officials 
they  are  empowered  by  the  Act  to  appoint. 
These  are  by  the  189th  section  a  medical  officer 
of  health,  surveyor,  inspector  of  nuisances,  clerk, 
and  treasurer,  and  also  such  assistants,  collectors, 
and  other  officers  and  servants  as  may  be  neces- 
sary and  proper  for  the  efficient  execution  of  the 
Act.  I  do  not  think  that  there  is  any  ground 
here  for  the  employment  of  an  independent  firm 
of  solicitors,  and  certainly  I  am  of  opinion  that, 
looking  back  again  to  the  84th  section,  these 
are  not  expenses  within  the  meaning  of  that 
section.  I  think,  therefore,  while  purposely  ab- 
staining from  commenting  on  the  items  of  these 
bills  of  costs  before  me,  that  these  expenses  are 
not  such  as  were  contemplated  by  the  Legislature 
in  enacting  the  sections  under  our  consiSeration, 
and  that  therefore  our  judgment  must  be  for  the 
appellants. 

Smith,  J. — The  question  left  to  us  here  by  the 
justices  is  whether  they  were  right  in  convicting 
the  appellants,  the  United  Land  Company,  and 
adjudgmg  them  to  pay  the  threesums  of  75{.  60. 4d., 
74i.  lei.  7d.,  and  74Z.  6«.,  claimed  by  the  Totten- 
ham Local  Board  under  the  circumstances  set  out 
in  the  case,  the  point  reallv  being  whether  these 
sums  are  expenses  within  the  "meaning  of  the  84th 
section  of  the  Highway  Act  1885,  bemuse,  if  they 
are  not  so,  it  is  quite  clear  that  the  101st  section 
of  the  Act,  which  provides  for  the  summary  re- 
covery of  such  expenses,  cannot  be  brought  into 
operation.  In  the  first  place  I  wish  to  say  that  I 
do  not  decide  whether  the  Tottenham  Local  Board 
has  got  an  action  against  the  land  company, 
because  it  does  seem  to  me  possible  that  an  action 
might  lie  for  money  paid  at  the  request  of  the 
land  company — at  any  rate,  that  is  a .  question 
which  might  reasonably  be  argued — ^but  what  I 
do  say  is,  that  these  expenses  are  not  expenses 
within  the  meaning  of  the  84th  section  of  the 
Highway  Act  1836. 1  agree  with  what  Mr.  Turner 
says,  that  where  a  man  desires  to  stop  a  highway  it 
would  be  very  unwise  for  him  to  rely  on  the  sur- 
YQyAt*  of  taxes,  or  the  sanitary  authority,  because 
I  thmK  it  is  very  possible  that  there  might  be 
some  flaw  in  the  proceedings  which  would  be  fatal 
to  him  when  the  matter  came  before  the  court  of 
quarter  sessions;  but  that  does  not  settle  this 
case.  It  is  perhaps  necessary  under  such  circum- 
stances to  employ  a  solicitor  to  see  that  the  neces- 
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Btaj  formalities  are  oomplied  with,  but  that  is  not 
the  point  here,  the  question  simply  being  whether 
snch  expenses  are  within  the  84th  section  of  the 
Act  or  not.  Now  the  surveyors  of  highways 
constituted  under  the  Highway  Act  1835  are  under 
the  earlier  sections  (sects.  6-o)  of  the  Act,  under 
which  they  are  appointed,  obliged  to  take  up  the 
office  on  compulsion  of  a  fine  of  201.,  although,  it  is 
true,  there  are  certain  instances  in  which  parishes 
may  employ  a  paid  surveyor.  Then  if  a  vestry  want 
to  stop  up  a  highway,  they  are  by  the  84th  section 
of  the  Act  to  direct  the  surveyor  to  apply  to  two 
justices  to  view  the  same,  and  shall  autnorise  him 
to  pay  all  the  expenses  attending  such  view,  and 
the  stopping  up,  diverting,  or  turning  such  high- 
way. Tiiese  are  the  expenses  which  a  surveyor 
would  have  to  incur  when  he  stopped  up  a  highwav. 
Then,  if  a  private  person  wishes  to  stop  up  a  high- 
way, there  is  only  one  additional  formality  whichne 
has  to  go  through,  and  that  is  to  require  the 
surveyor  to  give  notice  to  the  churchwardens  to 
assemble  the  vestry  and  to  submit  thereto  the 
wish  of  such  person,  and  then  if  the  vestry  agree 
to  the  proposal,  the  proceedings  are  exactly 
the  same,  except  that  "in  such  case  the 
expenses  aforesaid  shall  be  paid  to  the 
flurveyor  by  the  said  party."  What  are  the 
expenses  aforesaid  P  They  are  exactly  the  same 
expenses  which  a  survevor  would  have  to  incur 
when  stopping  up  a  roaa  at  the  instance  of  the 
vestrv,  and  I  do  not  see  that  it  is  anywhere  con- 
templated in  this  section  that  a  surveyor  should 
go  and  take  the  advice  of  an  independent  solicitor. 
Then  we  come  to  the  Public  Health  Act  1875,  by 
the  last  words  of  the  144th  section  of  which  Mr. 
Turner  says  the  authority  were  entitled  to  employ 
an  independent  solicitor.  The  words  he  relies 
upon  are  to  the  effect  that  "  all  ministerial  acts 
required  by  any  Act  of  Parliament  to  be  done  by 
or  to  the  surveyor  of  highways  may  be  done  by 
or  to  the  surveyor  of  the  urban  autnority,  or  by 
or  to  such  other  person  as  they  may  appoint."  1 
read  these  words  in  conjunction  with  the  189th 
section,  which  gives  the  urban  authority  power  to 
appoint  fit  and  proper  persons  to  be  medical 
officer  of  health,  surveyor,  inspector  of  nuisanoee, 
clerk,  and  treasurer,  and  such  assistants,  col- 
lectors, and  other  officers  and  servants  as  may  be 
necessary  and  proper  for  the  efficient  execution  of 
the  Act.  As  to  the  point  raised  with  respect  to 
the  taxation,  I  agree  entirely  with  Mr.  Asquith's 
argument  thereupon,  that  it  only  applies  to  cases 
in  which  the  local  authority  are  making  the  appli- 
cation. I  think  therefore  that  these  expenses  are 
clearly  not  within  the  84th  section,  and,  that 
being  so,  that  this  appeal  must  be  allowed  with 
costs. 

Solicitor  for  the  appellants,  JET.  Smith. 
Solicitors  for  the  respondents.  Heathy  Parker^ 
and  BreU. 


Tueada/y,  JtMie  10, 1884 
•(Before  Field,  Mahistt,  and  Lofbs,  J  J.) 

LllTB  AUD  OTHSBS  (pots.)  V.  WaSBSN  AlTD   QTHSB0 

(resps.).  (a) 

Municipal  eUctum — Election  of  town  eowncSQon^ 
Four  candidcBte§  elected — ^uvree  only  petiHoned 
agoMui  —  Ma/yot^e  aUowanee  cf ^  objeetUme 
appealed  agamet — PreLctiee — MwUeipal  Cot' 
porationa  Ad  1882  (45  ^46  Vict,  c  50),  m.  87, 
88,  93— £fc%M2.  3,  paH  2,  rr.  3, 10, 14. 

At  a  mwnicipal  elecHon  to  fill  fowr  vaeandee  m 
the  office  oj  town  councillor.  A.,  B»,  and  0.  ifihe 
reepondents),  and  D.  were  elected,  and  a  petition 
was  eubsequently  presented  againtt  the  election 
of  A,,  B,,  and  6.  on  the  ground  of  the  alleged 
improper  allowance  by  the  mayor  of  obieetione  to 
the  nomination  papers  of  certain  other  candid 
dates,  who  were  thereby  prevented  from  going  to 
the  poU, 

An  application  by  the  respondents  for  an  order  to 
strike  tf^  petition  off  the  file,  on  the  ground  ^tat 
D.,  to  whose  election  the  same  objection  equally 
applied,  was  not  made  a  respondent  to  the 
petition,  and  that  no  reluif  could  therefore  be 
granted  under  it,  as  it  did  not  prcNf  that  ihe 
election,  as  a  whole,  shovAd  be  set  astde,  hamng 
been  refused  by  McUhew,  J.  at  chamberw,  ihe 
respondents  appealed  therefrom  to  this  ooutri^ 
when  it  was 

Held  {Lopes,  J.  dissentiente),  by  Field  and  Manislu, 
JJ.  (dtsmissvng  the  application),  that,  under  <m 
Municipal  Corporations  Act  1882,  a  petition 
might  bepresented  against  the  election  of  any  one 
or  more  of  ihe  indwinduals  elected,  and  wot  it  too* 
not  necessary  to  petition  against  aU  of  them^  or 
to  seek  to  avoid  the  election  as  a  whole;  and^ 
therefore,  to  take  the  petition  off  the  file  wotdd 
contravene  the  theory  and  spirit  of  the  Actj  whiA 
pointed  directly  to  proceedings  by  petition  against 
the  election  of  any  individual  eleded. 

8ed  aUter,per  Lopes,  J, :  The  petition  should  have 
included  aU  the  four  elected  candidates,  as  the 
election  must  stand  or  fall  as  a  whole,  and  the 
eledion  of  three  of  the  elected  only  cannot  be  set 
aside  under  this  petition.  But  for  the  maycr^s 
decision  the  result  of  the  election  might  have  been 
very  different,  and,  as  no  relief  can  be  granted 
under  the  petition,  it  should  be  struck  off  the  file. 

Per  totam  Curiam :  Where  it  is  clearly  shown  on 
the  face  of  an  election  petition  that  no  rtUef  can 
be  granted  under  it,  the  court  has  power  under 
the  Act  of  1882  to  take  it  off  the  file. 

Appeal  from  an  order  of  Mathew,  J.  at  chambers, 
refusing  to  make  an  order  to  strike  a  petition,  by 
certain  burgesses  of  the  municipal  c>orougfa  of 
Daventry,  against  the  election  of  the  three 
respondents  to  the  office  of  councillors  for  the 
borough,  off  the  file,  on  the  ground  that  it  had 
not  been  presented  in  the  prescribed  manner,  and 
did  not  pray  that  the  election  should  be  declared 
void,  but  only  that  it  might  be  declared  that  the 
respondents  were  not  du^  elected,  and  that  their 
election  and  return  were  nuU  and  void. 

The  facts  of  the  case,  and  the  grounds  on  whidi 
the  election  and  return  of  the  respondents  were 
sought  to  be  set  aside,  are  fully  set  forth  in  the 
following  petition  of  the  six  burgesses  of  the 
borough  who  subscribed  the  same : 

The  petitioii  of  William  line,  William  Heniy  Htnot. 

(o)  Btportad  by  HnniT  Lbi«b,  Bwl,  Barrlatar^l-lAV. 
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WiUiam  Webb  iha  older.  SuBiiel  GeoEye  Leigh,  WilliMn 
Diekent  tlie  elder,  end  John  Gardner,  whoee  namee  are 
eabsoribed: 

1.  Tour  petatianere  are  persons  all  of  whom  Toted,  and 
had  a  right  to  Tote,  at  the  above  eleotion. 

8.  And  TOOT  petitionere  state  that  the  said  eleotlon  was 
holdn  on  the  Mth  daj  of  Oetober  and  the  let  day  of 
Kofimber.  A.D.  188S,  when  the  respondents  and  Edward 
Brooks,  William  White,  Thomas  Harris,  John  Merrifield, 
Charles  Bodhoose,  and  William  Edward  Bodhonse.  were 
esadidatee ;  and  the  respondents  and  the  said  Thomas 
Hanie  were  deolared  to  be  dnlj  eleoted. 

8.  The  said  bocoogh  of  DaTVntry  is  toot  divided  hito 
wards. 

4.  On  the  16th  of  Ootober  1888  the  town  olerk  of  the 
Bsid  borough  dnly  signed  and  published  a  notioe  of  an 
elsotion  for  four  ooonoHlors,  to  nil  fonr  vaoanoiee  in  tbm 
eooneil  thereof .  Bythe  said  notiee  it  was  also  aanoimoed 
thstthe  same  borgeesea,  or  aaj  of  them,  maj  snbseribe 
SB  many  nomination  papers  as  there  are  vaoMoiee  to  be 
filled,  but  no  more ;  and  notioe  was  also  thereby  given  of 
the  time  before  which  nomination  papers  were  to  be 
delivered. 

5.  Pnisaant  to  the  said  notioe,  and  relying  thereon, 
Boninatian  papers,  properly  sabeorlbed  bv  a  suiftoient 
amnber  of  burgesees,  were  duly  deliverea  to  the  town 
olerk  in  proper  time  on  behalf  of  eaoh  of  the  persons 
mentionea  in  paragraph  2  hereof ;  and  none  of  snob  bur- 
geeses  subsonbed  more  nomination  papers  than  there 
were  vaeanoies  to  be  filled  up ;  nor  did  any  one  of  them 
SBbeoribe  more  nomination  papers  than  one  of  any  oandi- 

6.  The  mayor  attended  at  the  proper  time  and  plaoe, 
porsoant  to  the  said  notioe,  for  the  purpose  of  hearing 
objeotiona  to  the  said  nomination  papers.  An  objeotion 
wu  raised  by  the  eaid  Edward  Brooks  on  behalf  of  him- 
self and  the  said  respondents  to  the  nomination  paper 
delivered  on  behalf  of  tiie  said  Thomas  Harris,  on  the 
pound  that  the  persons  snbsoribing  his  nomination  paper 
had  also  snbeoribed  other  nomination  papers  of  eandfdates 
at  the  said  eleotion. 

7.  The  like  objeotion  waa  taken  by  and  on  behalf  of 
tiiessme  penons  tothe  nomination  papers  of  eaeh  of  them 
the  aaid  John  MenifiMd,  Charles  Bodhonse,  and  John 
Bdward  Bodhonse. 

8.  nie  mayor,  after  hearing  evidenoe,  deelarod  himself 
unable  to  deoida  whidi  of  the  said  nomination  papers 
had  been  flrai  delivered,  and  eave  no  deoiaion  on  that 
Question;  but  the  said  £dwaid  Brooks  offering  to  with- 
draw the  objeotion  to  the  nomination  paper  of  the  aaid 
Thomas  Harris,  tbe  mayor  gave  no  deoiaion  upon  the 
olqeotion  to  the  nomination  ^per  of  the  said  Thomas 
Harris,  but  permitted  the  objeotion  to  be  withdrawn, 
and  wrongfully  allowed  the  objeotion  raised  to  the 
nomination  papers  of  the  said  John  Merrifield,  Charles 
Bodhonse,  and  John  Edward  Bodhonse,  and  refund  to 
allow  them  to  beoome  oandidates,  or  to  publish  their 
oamea  as  eandidatea  at  tiie  said  eleotion.  The  names  of 
the  other  persons  mentioned  in  paragraph  2  hereof  were 
pubhshed  as  oandidates  by  the  town  derk,  and  the  said 
Thomas  Harris  and  the  said  respondents  were,  after  a 
poll,  dedlaied  dnly  eleoted. 

9.  By  reason  of  the  matters  aforeeaid  the  said 
John  Merrifield,  Charlee  Bodhonse.  and  John  Edward 
Kodhnuse  were  prevented  from  being  oandidates  at  the 
said  eleotion. 

10.  Tour  petitioners  allege  and  eontend  that  the  said 
eleotion  was  oondnoted  irregularly,  and  not  in  aooord- 
anee  with  the  piinoiples  laid  down  by  the  Munioipal 
Gorpoiations  Aet  1882 ;  and  that  the  mayor  ought  not  to 
have  allowed  the  objeotiona,  and  that  the  same  were  bad 
inlaw;  and  that  the  evidenoe  in  faot  showed  that  one 
of  the  nomination  papers  to  whioh  the  objeotion  was 
■flowed  WM  in  faot  the  iirat  delivered ;  that  the  mayor 
rBfusad  to  give  any  deoiakm  on  that  question ;  that  the 
mid  John  M!errifield,  Charles  Bodhonse.  and  John  Edward 
Hodhouse  were  duly  nominated,  and  that  thev,  or  some 
or  one  (rf  tiiem,  ouffht  to  have  been  permitted  to  be 
oandidates  at  the  said  eleotion  :  or,  if  they  were  not  so 
daly  nominated,  that  they  and  the  burgesses  purporting 
to  aoBunate  them,  and  the  burgesses  generally,  were 
■ided  by  the  said  notioe  so  published  by  the  town  olerk 
as  aforesaid,  and  that  the  aaid  eleotion  and  return  of 
the  aidd  respondents  was  and  is  wholly  null  and  void, 
therefore  your  petitioners  pray,  Ao«, 

I%at  it  maj  be  deolaied  that  the  said  reqKmdenti  were 


not  duly  eleoted.  and  that  their  said  eleotion  and  return 
was  ua  is  wholly  null  and  void. 

(Here  foUaw  the  signatures  of  the  six  peti- 
tioners above  named.) 

The  following  sections  of  the  Municipal  Corpo- 
rations Act  1882  (45  <fe  46  Yict.  o.  50)  and  the 
rules  laid  down  in  the  third  schedule  to  the  Act 
with  respect  to  the  nomination  in  elections  of 
councillors,  were  cited  and  referred  to  in  argu* 
ment,  and  are  material : 

Soot.  87. — Poioer  to  guofKon  munietpol  elecHon  by 
p0tiium.—il»)  A  munioipal  eleotion  may  m  questioned  by 
an  eleotion  petition  on  the  ground  ....  (o.)  That 
t^  person  whose  eleotion  ia  questioned  was  at  the  time 
of  his  eleotion  disqualified;  i.e.,  (d.)  That  he  was  not 
dnly  eleoted  bv  a  majority  of  lawful  voters.  (2.)  A 
munioipal  eleotion  shall  not  be  questioned  on  any  of  those 
grounds  exoept  by  an  eleotion  petition, 

Seot.  88,  snb-seot.  2.--Any  person  whoee  eleotion  ii 
questioned  by  the  petition  ....  may  be  made  a 
respondent  to  the  petition. 

Seot.  98,  sub-seot.  4.— At  the  oonolusbn  of  the  trial, 
tbe  eleotion  oonrt  shall  determine  whether  the  person 
whose  eleotion  ia  oomplained  of.  or  any  and  what  other 
person,  was  dnlv  eleorted,  or  whether  the  eleotion  waa 
void,  and  shall  forthwith  oertify  in  writing  the  determi> 
nation  to  the  High  Court,  and  the  determination  so 
oertified  shall  be  final  to  all  intents  as  to  the  matters  ai 
iaaue  on  the  petition. 

Third  ScheduU,  Part  II.— Bales  as  to  nomination  in 
eliwtiffnf  of  oounoillota.— 8.  Eaoh  oandidate  must  be 
n^m'natft^  by  a  separate  nomination  paper ;  but  thesama 
burgeeses  or  any  of  them  may  aubaoribe  as  many  nomi- 
nation papers  as  tiiere  are  vaoanoies  to  be  filled,  but  no 
more  ...  10.  Where  a  person  subsoribes  more 
nomination  papers  than  one,  his  subsoription  shall  be 
inoperative  in  all  but  the  one  whioh  is  first  delivered. 
...  14.  The  dedsion  of  the  mayor  shall  be  given  in 
writing,  and  shall,  if  disallowing  an  obieotion,  be  flnal ; 
but  if  allowing  an  objeotion  shall  be  subjeot  to  reversal 
on  questioning  the  eleotion  or  return. 

Coward  for  the  respondents,  the  applicants, 
contended  that  three-fourths  only  of  a  muni- 
cipal election  could  not  be  declared  void  on 
a  ground  which  eoually  affected  also  the 
fourth  candidate,  ana  Uiat  such  fourth  candi- 
date, viz.,  Thomas  Harris,  should  have  been 
joined  as  a  respondent  with  the  other  three, 
because  the  election  must  stand  good  or  be 
declared  void,  if  at  all,  as  a  whole.  The  petition 
was  bad  on  the  face  of  it,  and  could  not  be 
amended.  This  objection  goes  to  the  root  of  the 
whole  matter,  and,  if  the  mayor's  decision  was 
wronff,  this  court  cannot  split  up  the  election 
and  <&clare  the  election  void  as  to  three  only  of 
the  four  persons  elected.  By  voiding  the  election 
of  the  tnree,  the  election  of  the  fourth  must 
necessarily  also  be  avoided ;  yet  that  cannot  be 
done,  as  tnat  fourth  man  is  not  a  party  to  the 
proceedings,  and  there  is  no  power  to  unseat  a 
person  whose  election  is  not  petitioned  against. 
Were  the  mayor's  decision  to  be  upset  on  this 
petition,  the  whole  election  would  be  null  and 
void  of  necessity,  inasmuch  as,  had  the  reiected 
candidates  been  aUowed  to  stand  the  poll,  nan 
constat  that  Harris  would  have  been  elected.  That 
alone  has  been  held,  under  the  Municipal  Corpora- 
tions Act  of  1872  (36  &  36  Vict.  c.  94)— the  words  of 
sect.  12  in  which  are  identically  the  same  as  in  the 
present  Act — ^to  be  a  sufficient  ground  for  declar- 
ing an  election  to  be  void : 

Budgt  V.  Andrews  and  otkers,  S8  L.  T.  Bep.  N.  S. 

166;  47  L.  J.  686,  0. P. ;  8 C.  ]?.  Div.  510 ; 
Hawe$  and  another  v.  Twmer  and  another,  85  L.  T. 
Bep.  N.  8.  58 J  1  C.  P.  Div.  670;  45 L.  J.  550. 0. P. 

This  is  a  preliminary  objection  goin^  to  the  root  of 
the  petition,  and  tne  object  of  it  is  to  save  the 
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expense  of  proceeding  with  the  special  case ;  for, 
assmning  tne  petition  not  to  be  struck  off  the 
file  and  the  petitioners  to  succeed  at  the  trial, 
the  court  would  not  be  able  to  give  the  only 
relief  which  it  was  competent  to  them  to  give, 
namely,  to  declare  the  whole  election  to  be  Yoid. 

Yarborotigh  Anderson  and  Moniaatte  Shearman^ 
fbr  the  petitioners,  contra,  argued  that,  unless  the 
petition  were  shown  to  be  an  abuse  of  the  process 
of  the  court,  it  could  not  be  struck  off  the  file. 
The  court  should  dismiss  the  respondents'  applica* 
tion  as  beins  concluded  by  the  consent  order  made 
by  Field  J.  for  a  special  case.      The  respondents 
miffht  have  petitioned  against  Harris's  election 
had  they  chosen  to  do  so ;  but  the  petitioners  are 
not  compelled  by  any  statute  to  object  to  or  ques- 
tion the  election  of  a  person  with  whose  election 
they  are  satisfied.    It  had  been    said   that  the 
rejected  candidates  were  disqualified  by  rule  10  of 
Bchedule  3  of  the  Act  of  1882,  which  says  that 
where  a  burgess  subscribes  more  than  one  nomi- 
nation paper,  all  the  papers  shall  be  inoperative 
except  the  one  first  delivered.  But  that  is  contra- 
dicted by  rule  3,  which  permits  a  burgess  to  sub- 
scribe as  many  nomination  papers  as  there  are 
vacancies,  but  no  more.    The  town  clerk's  notice 
followed  that  rule.     This  dilemma  may  be  put : 
if  the  notice  be  good,  the  mayor's  decision  was 
wrong,  or  the  petitioners  are  entitled  to  upset  it 
on  the  ground  of  being  misled,  which  is  one  ground 
of  the  petition.    Another  ground  was  t^t  the 
persons  petitioned  against  were  not  elected  by  a 
lawful  majority.    The  petitioners  have  complied 
with  all  the  statutory  requirements,  and  the  relief 
prayed  for  can  be  given  on  the  petition.     Sect. 
87,  sub-sects,  (c.)  and  (d.)  and  sect.  88,  sub-sect.  2, 
are  very  important  and  clearly  show  that  a  petition 
against  inoividuals  whose  election  or  return  is 
complained    of    is    well    warranted.    [Field,   J. 
referred  to  and  read  rule  14  in  schedule  3,  part  2.] 
The  case  of  Howes  v.  Turner  {ubi  sup.),  cited  for 
the  respondents,  does  not  support  the  proposition 
for  which  it  was  cited,  for  tnere  all  the  elected 
persons  were  respondents,  and  so  the  court  had 
power  to  declare  the  whole  election  void.    The 
petition  should  not  be  removed  from  the  file  unless 
no  relief  can  be  given  under  it ;   but  it  is  clear 
from  sect.  87  that  relief  can  be  obtained,  whilst 
sect.  93,  sub-sect.  4,  shows  plainly  the  intention 
of   Parliament  to    enable  the  court  to   declare 
on  petition  the  election  of  individuals  to  be  void, 
thus    giving,    necessarily,  the  right   to  petition 
against  some  only  of  the  elected  candidates. 

Coward  in  reply. — ^The  court  has  no  jurisdic- 
tion to  entertain  the  point.  No  doubt,  one  or 
more  persons  might  be  picked  out  and  petitioned 
against  for  bribery,  but  here  the  objection  goes 
to  the  root  of  the  whole  election,  and  all  the 
candidates  were  equally  disqualified.  A  case  in 
2  O'Malley  &  Hardcastle's  Bep.  77—178,  and  the 
Tipperary  ccLse  (8  lb.  81),  cited  in  Leigh  and 
Anderson's  Election  Law  Guide,  3rd  edit.,  show 
authority  enough  for  taking  the  petition  off  the 
file. 

LoFES,  J. — I  regret  to  say  that  in  this  case  I 
isannot  agree  witn  my  learned  brothers  in  the 
decision  at  which  they  have  arrived  with  regard 
to  it.  An  application  to  take  this  petition  off  the 
file  was  maae  at  chambers  before  my  brother 
Mathew,  and  he  has  made  no  order,  and  thereupon 
it  comes  before  us  on  appeal  from  the  learned 


i'udffe.  Now  it  appears  that  on  the  24th  Oct.  and  the 
.St  Nov.  last  year  there  was  an  election  at  DaventiT 
for  the  office  of  councillor  for  that  borou^  and 
it  appears  that  there  were  four  vacancies  and 
nine  candidates.    A  poll  waa  taken.    The  three 
respcmdenta,  Samuel  Warren,  G^rge  Cheddeyi 
ana  Jamea  Bromwich  were  elected,  and  also  a 
man  named  Harria,  who  ia  not  a  reex)ondent,  and 
who  has  not  been  petitioned  against.    It  iqipean 
that  at  this  election  obiections  were  taken  to  three 
out  of  the  nine  candidates,  and  that  these  objec- 
tions were  allowed  by  the  mayor.    Consequently, 
aa  it  appeara  to  me,  the  electors  had  no  oppor- 
tunity of  voting  for  those  three  candidates,  and 
it  may  be  that  if  those  candidates  had  gone  to  the 
poll  they  might  have  been  elected,  and  that  soma 
of  the  respondents  misrht  not  have  been  elected; 
and  it  is  even  possible  that  Harris  himself  might 
not  have  been  elected.  The  mayor  having  allowed 
the  objections  it  waa  open  to  any  of  the  electors 
to  petition  againat  the  election.    I  uae  that  word 
advisedly — ^to  petition  against  the  election.    The 
petitioners,  however,  have  not  petitioned  against 
the  election;  or,  in  other  words,  they  have  not 
petitioned  against  the  four  candidates  who  were 
elected,  but  have  only  petitioned  against  three  ol 
them,  omitting  Mr.  Harris  altogether.    Harris,  it 
appears,  happened  to  entertain  the  same  views  as 
the  petitioners,  and  I  presume  that  is  the  reason 
that  he  has  not  been  petitioned  against.    Now 
the  question  which  arises  is  this :    Can  a  portion 
of  the  elected  body  be  petitioned  against,  or  must 
the  petition  be  against  the  whole  of  them  P    In 
my  opinion  you  must  petition  against  the  whole 
number  of  tne  elected  oody,  and  the  petition  must 
seek  to  set  aside  the  whole  election,  and  it  cannot 
seek  to  set  aside  a  part  of  it  onl3r.    If  you  could 
petition    against    certain    individuals    and    nni 
against  all   those    elected,  this  might   happen: 
£brris  might  in  this  case  stand  elected  wnen  it 
may  be  he  never  would   have  been  elected  if 
the   mayor   had    not   erroneously    allowed   the 
objections  taken  to  the  other  three  candidates; 
or,  in  other  words,  Harris  might  stand  elected 
without  the   names  of    the  three  other  candi- 
dates  against    whom    the    mayor  allowed    the 
objections  having  been  submitted    to  the  con- 
stituency at  aU.     It   appears   to  me  that  this 
was  not  the  intention  of  tne  Act,  and  I  tliink  that 
it  cannot  be  done.    In  my  opinion  the  petitionera 
are  bound  to  aeek  to  aet  aaide  the  whole  electimit 
and  cannot  aeek  to  set  aside  the  election  of  certain 
individuals  only.    Then  the  question  is,  if  I  am 
right  in  that,  whether  or  not  tnis  petition  ought 
to  be  struck  off  the  file.    I  think  it  should  be  for 
this  reason.   It  appears  to  me  that,  if  this  petidan 
is  permitted  to  proceed,  the  court  who  heard  it 
would  have  no  jurisdiction  to  grant  the  prater  of 
it,  and  could  not  grant  any  relief  unaer  it    I 
think,  therefore,  that  it  woidd  be  a  great  waste  of 
time,  a  great  waste  of  trouble,  and  a  great  waste  of 
expense,  to  permit  the  matter  to  procoed  further, 
and  therefore  I  think  that  the  application  made  at 
chambers  was  improperly  disallowed,  and  that 
this  petition  ought  to  be  struck  off  the  file. 

Manistt,  J.— -1  am  alwavs  sorry  when  there  is  a 
difference  of  opinion  on  the  bench ;  but  I  confess 
that,  in  this  case,  I  cannot  agree  with  my  broths* 
Lopes  in  the  view  which  he  has  taken.  In  the 
first  place,  I  entertain  no  doubt  that  the  court  has 
jurisdiction  to  take  a  petition  off  the  file  if  a 
proper  cause  is  made  out ;  that  is  to  say,  if  on  the 
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&oe  of  it  the  court  has  no  jnrisdiction,  or  (which 
is  to  my  mind  the  same  thing)  if  on  the  face  of  it 
the  court  can  grant  no  relief  it  would  be  an 
idle  waste  of  time  and  money  to  go  on  with  a 
petition  which  can  have  no  result.  It  is  enough 
to  say  that  there  are  cases  in  which  the  court 
noold  take  the  petition  off  the  file;  but  I  am  not 
ntisfied  that  this  is  a  case  in  wluch  relief  may 
not  be  granted.  It  would  be  quite  enough  if  I 
stopped  here.  It  would  be  quite  enough  to  say 
that  this  is  too  doubtful  a  case  in  which  to  inter- 
fere. But  I  do  not  stop  there,  because,  as  at  present 
sdTised,  I  think  relief  can  be  granted.  It  would, 
in  my  judgment,  be  a  very  serious  and  strauffe 
consequence  if,  in  the  case  of  a  number  of  cancQ* 
dates  who  had  been  nominated,  and  where  the  whole 
body  of  electors  are  perfectly  satisfied  with 
nine-tenths  of  them,  the  election,  without  any 
anplication  to  set  it  aside  in  toto,  could  never- 
tneless  be  set  aside,  and  no  relief  could  be 
granted.  It  is  said  that,  if  anyone  objects  to  the 
dection  of  any  one  of  those  who  have  been  returned, 
the  whole  election  is  void.  It  seems  to  me  that  the 
whole  spirit  of  the  Act  is  founded  upon  this,  that 
the  court  gives  relief  to  the  extent  to  which 
parties  obicM^t  to  the  election.  If  in  this  case  no 
one  had  objected  it  could  not  be  contended  for  a 
moment  that  all  the  four  candidates  who  were 
returned  were  not  duly  returned.  It  is  not  as  if 
it  were  ille^.  That  would  be  a  totally  different 
thing.  If  it  were  illegal  then  it  would  be  all  by 
law  void,  and  every  act  done  would  be  void.  But 
that  is  not  so.  The  Act  of  Parliament  has  pro- 
vided relief  in  case  of  objection,  and  the  objec* 
tion  here  is  against  three.  Mr.  Harris,  the  fourth 
candidate  elected,  is  not  before  the  court.  The 
court,  therefore,  could  not  deal  with  him.  But  it 
is  said  you  must  have  all  the  elected  candidates 
before  the  court,  and  that  an  election  cannot  be 
declared  void  without  making  all  respondents ;  so 
that  all  of  them  must  be  made  respondents 
though  the  whole  constituency  is  perfectly  satis- 
fied with  say  nine-tenths,  because  in  their  absence 
you  cannot  declare  the  election  void.  It  would 
take  a  great  deal  to  convince  me  that  that  is  the 
law;  and  when  I  look  to  the  terms  (I  do  not  pro- 
pose to  go  through  them)  in  which  all  the  sub- 
sections of  sect.  87  are  couched,  and  the  rules 
which  have  been  framed  in  pursuance  of  the 
authority  of  that  Act,  they  aU,  in  my  opinion, 
point  to  objections  to  certain  individuals.  You 
may  object  to  all,  but  it  seems  to  me  that,  subject 
to  objection,  the  court  cannot  inquire  into  the 
right  of  those  who  are  absent.  I  think  there  is  a 
great  deal  in  the  argument  that  it  was  never 
intended,  by  changing  the  form  of  proceeding,  to 
take  away  a  right  which  ezisied  previously, 
namely,  the  right  under  quo  wcurra/nto.  We  must 
look  to  the  whole  scope  of  the  Act  of  Parliament, 
and  the  spirit  in  which  it  is  framed,  with  a  view 
and  for  the  purpose  of  onestioning  elections.  It 
is  said  that  a  municipal  election  may  be  questioned 
by  election  petition;  but  that  clearly  does  not 
mean  that  you  must  of  necessity  object  to  every- 
one and  to  the  whole  election.  A  single  individual 
may  be  the  subject  of  an  objection  to  a  municipal 
election.  Therefore,  looking  at  the  whole  of  the 
provisiona,  and  to  the  most  serious  consequences 
which  would  follow  if  the  contention  of  the 
applicant  in  the  present  case  is  correct,  I  think 
it  IS  not  by  any  means  a  case  in  which  we  cannot 
give  reliel     There  is  another  point  which  has 


been  adverted  to,  namely,  the  effect  of  that  order 
by  consent  as  to  the  special  case.  I  think  there  is 
something  in  that.  I  cannot  decide  that  this  is 
by  no  means  such  a  case  as  ought  to  induce  the 
court  to  interfere  and  stay  proceedings  by  taking 
the  petition  off  the  file. 

Field,  J. — ^I  am  of  opinion  that  my  brother 
Mathew's  order  was  penectly  well  founded  and 
ought  to  be  affirmed.  I  do  not  altogether  share 
the  regret  which  my  brethren  express  that  there 
should  be  a  difference  of  opinion  on  the  bench. 
I  think  it  is  a  most  valuable  quality  in  our 
administration  of  justice,  because  it  shiows  th&t 
each  jwlge  exercises  his  own  individual  indepen- 
dent view,  and  gives  his  judgment  according  to 
what  he  thinks  to  be  right,  ana  every  view  is  thus 
considered  and  disposed  of.  Although,  of  course, 
the  difference  of  opinion  of  my  brother  Lopes 
tends  to  make  me  doubt  the  correctness  of  my 
own  opinion,  it  does  not  do  so  to  the  extent  of 
making  me  think  I  ought  not  to  give  the  judg- 
ment I  am  about  to  give.  I  think  my  brother 
Mathew*s  order  was  right  on  the  ground  that  Mr. 
Coward  has  no  locus  skmdi  here  by  reason  of  his 
having  consented  that  this  should  be  turned  into 
a  special  case.  I  think  he  has  deprived  himself 
bjr  that  consent  of  any  other  mode  of  (questioning 
this  election  than  such  as  he  will  be  entitled  to 
raise  under  the  special  case.  If  he  is  well  warranted 
in  his  facts,  ana  if  he  is  well  warranted  in  his 
law,  he  will  raise  all  that  by  special  case,  and  this 
court,  when  it  hears  that  case,  will  decide  every 

S>int  which  has  been  raised  before  us  to-day. 
ut  we  are  asked  to  prevent  that  decision  taking 
place  and  to  take  this  petition  off  the  file,  and  not 
to  permit  any  argument  before  the  court  which 
shall  be  competent  to  decide  it.  I  very  much 
hesitate  to  do  that  in  all  cases.  I  require  to  be 
very  well  and  clearly  satisfied  that  a  subject  who 
comes  to  this  court  by  way  of  petition  can  have 
no  relief  that  he  has  prayed  for,  and,  unless  I  am 
so  satisfied,  I,  for  one,  will  never  take  his  peti- 
tion off  the  file.  Now,  what  are  the  material 
facts  hereP  Municipal  election,  and  objection 
taken  to  certain  nomination  papers  on  the  ground 
that  they  have  been  subscribed  by  more  than  one 
person.  Now  by  law  the  mayor  is  made  the 
judge  of  all  these  objections.  He  must  be  treated 
as  an  official.  It  is  not  a  question  of  other  than 
a  judicial  decision  which  the  Legislature  vests  in 
him  for  purposes  very  desirable,  in  order  that 
there  may  be  as  little  expense  and  trouble  as  pos- 
sible. The  Act  of  Parliament  distinctly  says  that 
the  mayor  shall  attend  and  shall  aecide  the 
validity  of  every  objection  made  in  writing  to  a 
nomination  paper.  He  is  therefore  a  judge,  and 
his  decision  is  one  which  is  to  be  taken  to  be 
sound.  But  there  is  a  right  of  appeal  giyen  in  a 
certain  alternative,  and  that  right  of  appeal  is 
this  :  he  shall  give  his  decision  in  writing,  and,  if 
he  disallows  an  objection,  it  shall  be  final.  But, 
if  he  allows  the  objection,  then  his  decision  shall 
be  subject  to  reversal.  WhenP  On  petition. 
Questioning  whatP  The  election  or  return.  It 
points,  therefore,  to  two  distinct  and  different 
things — ^the  election  or  the  return.  In  the  pre- 
sent case  the  mayor  did  allow  the  objection.  It 
is  said  by  the  petitioners  that  he  was  wrong  in 
doing  thiat.  Whether  right  or  wrong  will  be  the 
question,  of  course,  which  will  have  to  be  decided 
upon  the  petition.  But  then  it  is  said  that  upon 
this  petition  the  petitioners  are  entitled  to  no  re- 
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lief,  for  the  reason  that  there  was  another  man, 
fiarris,  to  whom  the  same  objection  would  apply. 
We  do  not  know  whether  it  would  or  not.    bat 
assome  that  it  would.    It  is  said  that,  inasmuch 
as  the  petitioners  have  not  made  Harris  a  respon- 
dent, tn^  cannot  hare,  in  any  view  of  the  case, 
the  relief  which  they  claim  here.    Well,  I  first  of 
all  shall  ask,  is  there  any  law  which  says  that  P 
Mr.  Coward   sa^s  *'No.       He   cannot  put  his 
hand  on  any  section  which  says  that,  but  ne  asks 
US  to  infer  that  that  is  the  state  of  the  law  £rom 
the  lanflroage  of  the  Act,  and  from  certain  deci- 
sions which  he  has  cited.     Now  he  says  (and 
•says  very  pro]>erly)  that,  if  this  objection  is  not 
ffood    (and  this  is  the    point  upon  which  my 
brother  Lopes  seems  to  feel  a  difficulty,  or  rather 
founds  his  opinion  upon),  then  the  election  ought 
'to  be  declarod  void,  and  that  it  cannot  be  de- 
dared  Toid  because  Harris  is  not  a  party  respon- 
dent to  the  petition.     But  then  I  tnink  we  must 
all  recollect  that,  in  this  country,  we  are  yery 
much  in  the  habit  of  not  correcting  public  evils 
by  public  people.     Public  evils  are  corrected  by 
'individual  prosecutors,  both  in  regard  to  crime 
•and  in  election  matters,  and  the  Leg^lature  has 
thought    it    ri^t   to   trust    to    individuals    to 
•enforce    the    provisions    of     this    Act.      Her 
Majesty's   Attorney-General   cannot  come  here 
and  make  any  complaint.     It  is  left  to  the  good 
•feeling  or  bad  feeling  (very  often  the  latter)  of 
individuals  whether  they  will  put  the  law  in 
force,  just  in  the  same  way  as  it  is  left  in  the 
.hands  of  a  prosecutor  whether  a  criminal  should 
be  punished  or  not.     That  is  what  we  do.     I  do 
not  say  it  is  wrong,  but  l^at  is  what  we  do  and 
what  nas  been  done  here,  and  what  has  always 
.been  done  in  election  matters.     Now  let  us  see 
•what  is  the  remedy,  because  an  individual  is  put 
forward  as  the  prosecutor  to  correct,  it  may  be,  a 
ffeneral  evil,  or  it  may  be  a  local  evil.    What  are 
ibis  rights  and  powers  P     That  is  the  only  ques- 
tion we  have  to  decide,  and,  if  the  statute  does 
not  provide  for  this  case  at  all,  I  decline  to  take 
this  petition  off  the  file  until  I  see  a  proper  case 
made  out.     What  powers  has  the  statute  given 
to  individuals  to  prosecute  for  wrong  proceed- 
ings P    It  has  provided  two  distinct  lines  of  con- 
duct.    Anyboay  may  complain  who  is  an  elector. 
What  may  ne  complain  of  r    Two  distinct  things. 
He  may  complain  that  the  election  is  altogether 
void,  or  he  may  complain  that  certain  persons 
•  have  been  improperly  returned,  and  that  distinc- 
tion is  taken  in  the  vei^  first  words  of  the  87th 
section  of  the  Act,  which  says:  *'A  municipal 
election    may    be     questioned    by    an    election 
petition    on    the    ground   (a)    that    the    elec- 
tion was,  as  to  the  borough   or  ward,  wholly 
avoided    by    general    bribery,    treating,    undue 
influence,     or    personation ;    or,    (h)    that    the 
election  was  avoided  by    corrupt  practices   or 
offences  against  this  part  committed  at  the  elec- 
ition."     Those  are  the  grounds  upon  which  the 
^election  as  a  whole  may  be  declared  void,  and 
ithis.  petition,  as  Mr.  Coward  properly  remarked, 
dees    not    come    within    either    of    those   two 
i«n7omnds.      I  quite  agree  that  it  does  noti    .It 
does  not  seek  to  avoid  the  election.    He  could  not 
do  it  on  any  such  grounds  as  he  has  alleged  here, 
because  he  can  only  void  it  on  the  grounds  of 

f  moral  corruption  influencing  the  whole  election, 
ut  now  come  the  cases   in  which,  under  the 
same    section   (87),  returns    are  complained  of. 


What  are  they  P  {e) "  That  the  person  whose 
election  is  complained  of"  (therefore  he  is  the 
only  person,  the  only  defendant,  if  I  may  use 
that  word)  ''was  at  the  time  of  the  electun 
disqualified ;  or  (cQ  that  he  was  not  duly  elected 
by  a  majority  of  lawful  votes."  It  therefore 
seems  to  me  tnat  the  statute  expressly  gives  to 
individuals  the  power  to  go  against  every- 
body, or  to  go  against  those  individuals  whose 
return  they  choose  to  (question.  It  is  said  that 
Mr.  Harris  is  a  partisan  of  Hr.  Anderaon's 
clients.  Very  likely  he  is.  But  that  is  the  whole 
basis  of  our  system  of  representation  and  eleo- 
tions.  From  the  House  of  Commons  downwards 
it  is  the  same  thing.  We  elect  those  who  are 
members  of  our  party;  we  vote  for  members 
of  our  party,  and  that  is  considered  the  wfaole- 
Bome  mode  by  which  we  arrive  at  the  general 
opinion  of  the  country,  either  at  parnamen- 
tary  or  municipal  elections,  viz.,  by  selecting 
those  whom  we  think  (if  we  esaBrdseoor  franchiae 
honestly)  to  be  the  best  men  to  manage  aiEain 
either  in  Parliament  or  elsewhere.  It  is  admitted 
that,  if  the  isuota  on  the  petition  are  proved,  and  if 
the  law  contended  for  is  correct,  tne  petitionen 
are  entitled  to  the  relief  they  clabn,  subject  only 
to  this — that  Harris  has  not  been  niade  a  respon- 
dent. Then  where  is  the  law  which  says  that 
they  were  bound  to  make  Harris  a  respondent  P 
Suppose  Harris  were  your  father,  the  best  friend 
you  nad  in  the  world,  a  man  in  whom  you  had  the 
greatest  possible  confidence.  Are  you  to  be  told, 
"No,  although  there  are  parties  returned  who 
in  your  judgment  are  scoundrels,  yet  3roa 
must  not  question  their  return  unless  yon 
question  Harris's  return  also."  Is  that  soP  Let 
us  see  what  comes  next.  **  A  municipal  electkm 
shall  not  be  questioned  on  any  of  thesegrounds 
except  by  way  of  election  petition."  Then  Mr. 
Anderson  says,  I  do  question  it  on  those  sroonds. 
This  is  the  only  mode  in  which  it  oan  be  done— by 
eleotion  petition,  for  quo  warranio  is  gone.  There* 
fore  it  seems  to  me  clear  that  the  Legislature 
intended  to  comprise  in  those  four  paragraphs 
all  the  relief  which  they  intended  to  give.  There 
is  nothing  in  the  subsequent  clauses  or  sections 
that  at  an  altera  that,  and  I  am  unable  to  foUaw 
the  authorities  which  have  been  quoted  tat  it.  Is 
my  judgment  there  is  no  ground  whatever  for 
saying,  as  &r  as  I  can  judge  at  {n^sent,  that  this 
petition  must  fail.  If  I  am  wrong  in  that,  it  is  a 
matter  which  will  be  settled  when  the  petitioo 
comes  on  for  argument.  Till  then,  of  coarse, 
I  reserve  my  opinion  upon  it.  I  am  so  well 
satisfied  with  tnat  view,  or  at  all  events  I  see 
such  great  difficulty  in  saying  Uiat  it  is  wroo^ 
that  I  cannot  myself  be  a  party  to  taking  this 
petition  off  the  file. 

Judgment  for  the  peHHonen,  eonfirmmg  (he 
order  of  McUkew,  /.,  and  diemieeing  ihs 
reepondenU*  applicaJtion  vnth  eoeU, 

Solicitors  for  the  petitioners,  Caisfor  and  Sheaf' 
titan. 

Solicitors  for  the  respondents,  Kxngrford,  Dor- 
man,  and  Co.,  agents  for  Burton  and  1r  tZZoM^i^i 
Daventry. 
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Thursday,  Jwie  12, 1884. 

(Before  Mathzw  and  Dat,  JJ.) 

Beg.  v.  Fletcher  and  others,  (a) 

Beutardy^^Issus  of  swnmona — **  8iich  justice  of 
the  peace  shaM  thereupon  issue  his  summons  "— 
Tfie  Bastardy  Laws  Amendment  Act  1872 
(35  ^  36  Vict,  c.  65),  s.  3. 

By  the  Srd  section  of  the  Bastardy  Laws  Amend- 
ment Act  1872  (35  ^  36  Vict.  c.  65)  any  single 
woman  who  may  he  with  child,  or  who  m^y  he 
delivered  of  a  ha^tard  child,  mxiy,  within  the  time 
therein  specified,  make  application  to  any  one 
justice  of  the  peace  acting  for  tlie  petty  sessional 
division  of  the  county,  or  for  tlie  city,  iorough,  or 
place  in  which  she  may  reside,  for  a  summons  to 
M  served  on  the  man  aMeged  hy  her  to  he  the 
father  of  the  child,  "and  such  justice  of  the  peace 
sthaU  thereupon  issue  his  summons  to  the  person 
alleged  to  he  the  father  of  such  child  to  appear  at 
ap^ty  sessions  to  he  holden  after  the  expiration 
ofsias  days  at  lea^  for  the  petty  sessionaldivision, 
city,  borough,  or  other  place  in  which  such  justice 
usually  acts,** 

On  the  \hlh  Jan.  1884  a  single  woman  made  appli' 
cation  under  the  said  section  to  a  justice  of  the 
peace,  who  thereupon  issued  a  summons  to  the 
putati/oe father  to  a^j^pear  on  the  1st  Feh.  On  the 
Ist  Feb,  the  putative  father,  by  his  solicitor, 
objected  to  the  said  swnvmons  on  me  ground  that 
U  was  not  duly  served,  and  thereupon  another 
justice  issued  afresh  summons  returnable  on  the 
15th  Feh.  On  that  date  the  case  was  heard  on 
its  merits,  no  objection  being  taken  to  the 
summons,  and  an  order  was  made  on  the  putative 
father  for  thepoAfment  of  5«.  per  week. 

Meld,  on  rule  fir  certiorari,  that  the  issuing  of  the 
summons  by  a  justice  ofthejpeace  other  than  the 
justice  to  whom  the  application  was  made  was  an 
irregtdaritv  waived  by  the  appearance  of  the 
putaHye  fcUher  and  his  failing  to  take  the 
objection  at  petty  sessions,  and  not  an  illegality 
nwUfying  the  order,  and  that  the  order  was 
therefore  good. 

Tma  was  a  role  nisi  for  a  writ  of  certiorari  te  be 
directed  to  justices  of  Worcestershire  command- 
ing them  to  brine  up  a  bastardy  order  made  by 
them  to  be  quashed  on  the  ground  that  they 
had  no  jurisdiction  to  make  the  said  order. 

The  eiroamstances  under  which  the  order  was 
made  were  as  follows . — 

On  the  15th  Jan.  1884  the  mother  of  a  bastard 
child  made  an  application  under  the  3rd  section 
of  the  Bastardy  Laws  Amendment  Act  1872  (35 
&  36  Yict.  0.  65)  to  a  justice  of  the  peace  for  the 
ooimty  of  Worcester,  aotine  for  the  petty  sessional 
diTision  in  which  she  resided,  for  a  summons  to 
be  serred  on  the  man  alleged  by  her  to  be  the 
father  of  her  child,  and  the  said  justice  thereupon 
issued  his  summons  to  the  man  so  alleged  to  be 
the  father  to  appear  at  a  petty  session  to  be 
holden  for  that  petty  sessional  division  of  the 
county  on  the  1st  Feb.  On  that  day  a  solicitor 
appeared  at  the  said  petty  session  on  behalf  of 
the  putative  father,  and  took  the  objection  that 
the  summons  had  not  been  duly  served.  This 
objection  was  allowed  by  the  justices,  and  there- 
upon a  justice  for  the  said  county,  who  was  there 
sitting  at  the  said  petty  sessions,  other  than  the 
justice  to  whom  the  mother  had  originally  made 
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application  and  who  had  issued  the  original  sum- 
mons, without  any  fresh  application  by  tne  mother, 
issued  a  second  summons  returnable  on  the  15th 
Feb.  On  that  day  the  case  was  beard  upon  its 
'  merits,  and,  no  objection  being  taken  to  the 
summons  by  the  solicitor  who  appeared  for  the 
putative  fatner,  an  order  was  drawn  up  against  the 
putative  father  for  the  payment  of  5^.  a  week 
as  from  the  Ist  Feb.  Objection  being  taken  to 
this  order  on  the  ground  that  the  magistrates 
had  no  jurisdiction  to  order  the  payment  to  be 
made  from  the  1st  Feb.,  a  second  order  was 
drawn  up  in  accordance  with  the  facts  ordering 
the  payment  to  be  made  from  the  date  of 
the  order,  and  on  the  face  of  this  order  it 
appeared  that  the  application  of  the  mother  had 
been  heard  by  one  justice,  and  the  summons  on 
which  the  putative  father  had  appeared  and  the 
order  had  been  made  had  been  issued  by  another. 
The  putative  father  thereupon  obtained  a  rule 
nisi  calling  upon  the  justices  who  had  made  the 
order  to  show  cause  why  a  writ  of  certiorari 
should  not  be  directed  to  them  commanding  them 
to  bring  up  the  order  so  made  to  be  c^uashed  on 
the  grouna  that  they  had  no  jurisdiction  to  make 
it  under  the  Bastardy  Laws  Amendment  Act  1872 
(35  &  36  Yict.  c.  65),  ss.  3  and  4. 

The  3rd  and  4th  sections  of  the  Bastardy  Laws 
Amendment  Act  1872  (35  &  36  Yict.  c.  65)  are, 
so  far  as  material,  as  follows : 

8.  Any  single  womaa  who  may  be  with  ohUd,  or  who 
may  be  delivered  of  a  bastard  o^ild  after  the  paesing  of 
this  Aot  may  either  before  the  birth  or  at  any  time 
within  twelve  months  from  the  birth  of  snoh  duld,  or 
at  any  time  thereafter,  upon  proof  that  the  man  aliesed 
to  he  the  father  of  sach  onild  has  within  the  twMve 
months  next  after  the  birth  of  snoh  child  paid  money 
for  its  maintenanoe,  or  at  any  time  within  the  twelve 
months  next  after  the  return  to  England  of  the  man 
alleged  to  be  the  father  of  snoh  child,  npon  proof  that 
he  oeaeed  to  reside  in  Enehmd  within  we  twelve  months 
next  after  the  birth  of  sncm  child,  make  application  to  anv 
one  justice  of  the  peace  acting  for  the  petty  sessional 
diyision  of  the  connfy,  or  for  the  city,  borongh,  or  place 
in  which  she  mav  resiae,  for  a  sammons  to  be  served  on 
the  man  alleged  by  her  to  be  the  father  of  the  child,  and 
if  such  application  be  made  before  the  birth  of  tiie 
child  the  woman  shall  make  a  deposition  npon  oath 
stating  who  is  the  father  of  snoh  child,  and  such  justice 
of  the  peace  shall  thereupon  issue  his  summons  to  the 
person  alleged  to  be  the  father  of  such  child  to  appear 
at  a  petty  session  to  be  holden  after  the  expiration  of 
six  cuys  at  least  for  the  pet^  sessional  division,  dty, 
borongh,  or  other  plaoe  in  which  such  justice  nsuaiiy 
acts. 

4.  After  the  birth  of  such  bastard  child,  on  the 
appearance  of  the  person  so  summoned,  or  on  proof  that 
the  summons  was  duly  served  on  such  person,  or  left  at 
his  last  place  of  abode,  six  days  at  least  oefore  the 
petty  session,  the  justices  in  such  petty  session  shall 
hear  the  evidence  of  such  woman  and  such  other  evidence 
as  she  may  produce,  and  shall  also  hear  anv  eridenoe 
tendered  by  or  on  behalf  of  the  person  allegea  to  be  the 
father,  and  if  the  evidence  of  the  mother  be  corroborated 
in  some  material  particnlar  by  other  evidence  to  the 
satisfaction  of  the  said  justices,  they  may  adjudge  the 
man  to  be  the  putative  father  of  such  bastard  child,  and 
they  may  also,  if  they  see  fit,  having  regard  to  all 
the  circumstances  of  the  case,  proceed  to  make  an  order 
on  the  putative  father  for  the  payment  to  the  mother 
of  the  bastard  child,  or  to  any  person  who  may  be 
appointed  to  have  the  oostody  of  such  child,  under  the 
provisions  of  7  A  8  Vict.  c.  101,  of  a  sum  of  money 
week^  not  exceeding  five  shillings  a  week  for  the 
maintenanoe  and  ednoation  of  the  child,  and  of  the 
expenses  incidental  to  the  birth  of  such  child,  and  of 
the  fimeral  expenses  of  the  child,  provided  it  has 
died  before  the  making  of  such  order,  and  of  such 
costs  as  may  have  been  moorred  in  the  obtaining  of  such 
wdsr,  Ae« 
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Pateraon,  for  the  justices,  showed  cause  a^inst 
the  rule. — ^The  objection  that  the  application  of 
the  mother  was  made  to  one  justice,  and  the 
summons  on  which  the  order  was  made  was  issued 
by  another,  has  no  force  to  invalidate  the  order. 
It  might  have  been  a  good  objection,  if  taken  at 
petty  sessions  to  invalidate  the  summons;  but 
the  objection  not  being  taken  then  is  of  no  force 
now,  but  was  waived  oy  the  appearance  of  the 
putative  father.  This  case  is  concluded  by  Beg. 
V.  Hughe8  (40  L.  T.  Bep.  N.  S.  685 ;  4  Q.  B.  Div. 
614),  which  was  decidea  in  1879  by  nine  judges 
against  one,  Kelly,  C.B.  dissenting.  There  a 
police  constable  procured  a  warrant  to  be  illegally 
issued  without  a  written  information  on  oath  for 
the  arrest  of  T.  uix>n  a  charge  of  assaulting  and 
obstructing  him  in  the  discharge  of  his  duty. 
Upon  such  warrant  T.  was  arrested  and  brought 
b^ore  justices,  and  was  without  objection  tried 
by  them  and  convicted.  The  police  constable  was 
afterwards  indicted  for  perjury  committed  on  the 
said  trial  and  convicted,  and  it  was  held  that  he 
was  rightly  convicted  notwithstanding  that  there 
was  neither  written  information  nor  oath  to  justify 
the  issue  of  the  warrant,  and  that  the  justices 
had  jurisdiction  to  hear  the  charge  though  the 
warrant  on  which  the  accused  was  brought  before 
them  was  Dlegal.  So  here  the  justices  had  jurist 
diction  to  hear  this  case,  the  irregularity  being  of 
much  less  importance.  The  fact  that  that  was  a 
case  of  assault  makes  no  difference.  The  case  of 
Beg,  V.  Fletcher  (24  L.  T.  Bep.  N.  S.  742 ;  L.  Bep.  1 
C.  C.  B.  320),  however,  in  1871,  is  a  bastardy  case. 
It  was  under  7  &  8  Yict.  c.  101,  s.  2,  which  pro- 
vided that  where  application  for  a  bastardy 
summons  is  made  before  the  birth  of  the  chila, 
the  woman  shall  make  a  deposition  upon  oath, 
and  there  the  prisoner  was  convicted  of  perjury 
alleged  to  have  oeen  committed  on  the  hearing  of 
a  bastardy  summons  which  had  been  issued  before 
the  birth  of  the  child,  upon  the  application  for 
which  no  written  deposition  was  made,  but  only  a 
verbal  statement  upon  oath  by  the  woman. 
The  prisoner  appeared  to  the  summons  and 
made  no  objection  to  its  validity  or  to  the 
jurisdiction  of  the  court,  and  it  was  h^d  that 
the  court  h&d  jurisdiction  to  hear  the  sum- 
mons, and  that  the  conviction  for  perjury  was 
right.  The  justices  therefore  were  justified  in 
making  the  order,  and  the  order  is  good.  He 
also  cited 

Eflrpore«  Johtuan,  8 L.  T.  Bep.  N.  S.  275 ;  3 B.  ft  S. 

A.  T,  Lawrence  for  the  applicant. 

H,  Dichens  for  the  putative  father.— The  order  is 
bad,  and  cannot  be  said  to  have  been  waived  by  the 
putative  father,  since  he  never  knew,  and  had  no 
opportunity  of  knowing,  of  the  illegality  of  the 
summons  until  the  first  order  had  been  objected 
to,  and  the  second  drawn  up.  In  the  case  of  Beg, 
V.  Fletcher  (uhi  ewp.)  the  finding  of  the  court  was 
not  that  the  justices  had  jurisdiction  in  spite  of 
the  statute  having  been  disobeyed,  but  that  the 
statute  had  not  been  disobeyed.  Bovill,  O.J. 
says :  "  I  think  at  any  rate  an  oral  statement, 
taxen  down  in  writing  in  the  usual  way  in  which 
depositions  are  taken,  n^ust  be  sufficient;**  in 
fact,  that  the  woman  did  make  a  deposition  upon 
oath.  The  other  oase  cited  {Beg,  v.  Hughes,  40 
L.  T.  Bep.  N.  S.  685;  4  Q.B.  Div.  614)  was  a  case 
of  assault^  and  is  not  an  authority  on  this  point. 


because  it  was  not  a  case  in  which  the  jurisdicticm 
of  the  justices  was  founded  on  statute.  In  this 
case  the  statute  had  clearly  not  been  complied 
with,  and  therefore  the  justices  never  had  any 
jurisdiction.  [Mathbw,  J. — ^Did  you  not  waive 
the  non-compliance.]  The  summons  contaLns  no 
statement  as  to  before  what  justice  the  applica- 
tion was  made,  and  the  putative  father  did  not, 
and  could  not,  know  of  the  defect,  and  therefore 
cannot  be  said  to  have  waived  it.  But  it  was  not 
an  irregularity  which  could  be  waived,  but  an 
illegality  whicn  could  not  in  any  way  be  waived, 
the  condition  precedent  necessary  to  give  the 
justices  jurisdiction  being  absent.  The  case  of 
Beg,  v.  Pickford  (4  L.  T.  Bep.  N.  S.  210 ;  1 B.  A  S. 
77 ;  30  L.  J.  188,  M.  C.)  is  parallel  to  the  present. 
There  a  single  woman,  having  been  delivered  of 
a  bastard  child,  within  twelve  months  obtained  a 
summons  upon  the  putative  father,  but  he  having 
absconded  it  was  not  served.  More  than  twelve 
months  after  the  birth  the  justice  who  issued  the 
summons  died;  and,  the  putative  father  having 
returned,  she  applied  to  another  justice,  and  a 
summons  was  issued  and  served,  and  the  justices 
made  an  order  of  maintenance,  and  it  was  there 
held  that  the  second  justice  had  no  power  under 
7  &  8  Vict.  c.  101,  s.  2,  to  issue  a  summons,  and 
therefore  the  order  was  bad.  Here  the  second 
justice  had  no  power  to  issue  a  summons  under 
the  Act  of  187^  no  application  having  been  made 
to  him  by  the  mother,  and  therefore  the  order  is 
bad.  [Mathew,  J. — You  were  entitled  to  take 
the  point  before  the  justices,  and  demand  strict 
proof  that  the  summons  was  issued  by  the  justioe 
who  heard  the  application,  but  you  omitted  to  do 
so.]  This  is  an  me^ity  which  cannot  be  waived 
by  such  an  omission.  Further,  the  mistake 
made  by  the  justices  in  their  first  order  was  a 
mistake  in  point  of  substance,  and  could  not  be 
amended : 

Beg,  V.  TomUfiBon,  27  L.  T.  Bep.  N.  S.  544;  L.  Bap. 
8Q.B.12. 

[MA.THXW,  J. — ^I  think  not;  it  did  not  agree 
with  the  actual  facts,  and  was  thereiore 
rightly  amended;  but  is  the  hearing  of  the 
application  and  the  issuing  of  the  summons 
by  the  same  justice  essential  to  give  the  justices 
jurisdiction  Pj  It  is ;  the  whole  of  the  4th  section 
is  based  on  the  3rd.  P&Iithew,  J. — ^Is  it  not 
rather  based  on  the  appearance  of  the  person 
sunmionedP]  No;  the  words  are,  ''so  sum- 
moned," i.d.,  in  accordance  with  the  3rd  section. 
[MatAew,  J.— It  does  not  seem  from  the  report 
that  the  putative  father  appeared  in  Beg,  v.  Ptdb- 
ford.']  The  court  cannot  ^  outside  the  order, 
which  is  bad  on  the  face  of  it. 

Mathew,  J. — ^I  am  of  opinion  that  this  role 
must  be  discharged.  The  learned  counsel  who 
appears  in  support  of  it  has  &iled  to  satisfy  me 
that  there  is  any  such  irregularity  in  the  order 
he  seeks  to  bring  up  as  to  entitle  him  to  hare  it 
quashed.  The  circumstances  of  the  case  are  very 
simple.  In  the  first  instance  a  summons  was 
issued  by  a  justice  upon  the  application  of  a  single 
woman,  who  had  been  delivered  of  a  bastard 
child,  directed  to  the  man  whom  she  alleged  to  be 
the  father  of  the  child,  calling  upon  him  to  appear 
at  a  petty  session  to  be  holden  on  the  1st  Feb. 
In  the  service  of  this  summons  there  was  some 
irregularity,  and  it  became  necessary  to  issue  a 
second  sununonB.    A  second  summons  was  there- 
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fore  issned  by  another  magistrate  for  the  15th 
Feb.,  and  properly  served,  and  to  this  summons 
the  defendant  appeared,  and,  the  case'  being 
investigated  npon  the  merits,  the  magistrates 
found  tnat  the  man  so  summoned  was  the  father 
of  the  child,  and  an  order  was  drawn  up  ordering 
him  to  pay  59.  a  Week  for  its  maintenance  from 
the  Ist  Feb.  Objection  was  taken  to  this  order, 
on  the  grotmd  that  the  payment  ought  not  to 
have  been  ordered  to  commence  from  the  1st 
Feb.,  and  another  order  was  then  drawn  up  in 
accordance  with  the  proceedings  that  had  actually 
taken  place.  From  this  second  order  it  appeared 
that  an  irregularity  had  taken  place  in  the  issue 
of  the  summons,  inasmuch  as  it  had  been  issued 
by  one  justice,  another  having  heard  the  appli- 
cation. On  these  facts  the  learned  counsel  for 
the  defendant  has  argued  that  the  order  of  the 
justices  is  a  nullity,  and  that  they  had  no  juris- 
diction to  make  it,  since,  in  order  to  give  them 
jurisdiction,  it  is  necessary  that  the  summons 
should  be  issued  by  the  same  justice  who  hears 
the  application.  But  the  learned  counsel  has  not 
convinced  me  that  the  arguments  which  influenced 
the  court  in  the  case  of  Beg.  v.  Hughea  {iibi  sv^,)  do 
not  apply  here.  There  a  police  constable  procured 
a  warrant  to  be  illegally  issued,  without  a  written 
information  or  oath,  and  it  was  held  that  a  person 
arrested  upon  it  and  brought  before  justices 
and  without  objection  tried  by  them  and  con- 
victed was  rightfnllv  convicted,  notwithstanding 
that  there  was  neitner  written  information  nor 
oath  to  justify  the  issue  of  the  warrant,  and  that 
the  justices  luid  jurisdiction  to  hear  the  charge, 
though  the  warrant  upon  which  the  accused  was 
brought  before  them  was  illegal.  In  that  case 
therefore  the  appearance  of  tne  defendant  was 
held  to  be  a  waiver  of  an  irregularity  of  the 
grossest  kind,  the  man  being  arrested  on  an  illegal 
warrant  under  circumstances  entitling  him  to 
maintain  an  action  fcr  false  imprisonment,  and 
yet  being  held  to  be  rightlv  convicted.  In  this 
pftrticular  case  the  justices  had  jurisdiction  under 
the  4th  section  of  tne  Act  of  1872  on  the  appear- 
ance of  the  person  so  summoned.  Up  to  that 
time  the  disooedience  complained  of  to  the  letter 
of  the  3rd  section  of  the  Act  was  a  matter  of  sub- 
stance, and  if  the  defendant  had  chosen  to  take 
his  stand  and  insist  upon  that  objection,  the 
magistrates  would  probably  have  felt  themselves 
booed  to  entertain  it  and  give  weignt  to  it,  but 
the  moment  he  appeared  and  proceeded  to  discuss 
the  matter  on  its  merits  with  his  opponent, 
without  taking  the  objection  which  was  open  to 
him,  he  waived  that  objection,  and  it  ceased  to 
be  materiaL  For  these  reasons,  I  think  that  the 
order  of  the  magistrates  was  right,  and  that  this 
rule  must  be  discharged  with  costs. 

Dat,  J. — I  concur. 

Solicitors  for  the  justices,  Chrepory,  Rowciyfea, 
and  Co.,  for  W,  JET.  King,  Stourbridge. 

Solicitors  for  the  applicant,  HurU  and  Son,  for 
JfilZer  Corbet,  Kidderminster. 

Solicitors  for  the  putative  father,  ^ui^vford, 
Ikrman,  and  Co, 


Tuesday,  Jwne  17, 1884. 
(Before  Matsew  and  Day,  JJ.) 

SUMMXBS  Aim   OIHEBS  V.  MOO&HOUSE  AJSfD 

OTHERS,  (a) 

Evidence  —  Ambiguity  —  Mwnidpdl  election  — 
Voti/na  pa^pet^-^AdndeeiMUiy  of  parol  evidence  to 
es^lain  manifest  ambiguity  in — Municipal  Cor* 
porations  Act  1882  (45  ^  4.6  Vid,  c.  50),  «.  60. 

Suh'Sect.  4  of  sect.  60  of  the  Municipal  Corpora^ 
tiona  Act  1882  enacts  thai,  **  Evety  person  entitled 
to  vote  may  vote  for  arvy  number  of  persons  not 
exceeding  the  number  of  va^cancies,  by  signing 
and  personaV/y  delivering  at  tlie  meeting  to  tJie 
chairman  a  voting  paper  containing  the  sur- 
names  and  other  names  and  places  of  abode  and 
descriptions  of  the  persons  for  whom  he  votes." 

At  an  election  of  aldermen  under  sect.  60  of  the 
Municipal  Corporations  Act  1882,  a  votina  paj^er 
began  in  the  name  of  one  voter,  in  the  following 
terms :  "  I,  the  undersigned,  A.  B.,  being,  ifc,  do 
hereby  vote  for  the  following  persons,  Sfc"  ^  This 
voting  paper  was  properly  acUed,  bul  was  signed, 
not  by  A.  B.,  but  by  another  voter,  C,  D.  There 
were  other  voting  papers  to  the  sams  effect  and 
in  similar  terms. 

On  the  hearing  of  a  petition  under  the  same 
statute  against  the  return  of  the  respondents, 
on  the  around  tliaJt  such  voting  papers  ought 
to  have  been  rejected,  the  com/missioner  admAited 
parol  evidence  to  explain  the  nUstahe  in  the  voting 
papers,  when  it  appeared  tliat  the  said  votina 
papers  were  filled  vn  at  the  top  by  the  town  cterb 
wvth  the  names  of  voters  by  whom  they  were 
intended  to  be  used,  but  by  mistake  they  were  given 
to  the  wrong  persons,  each  of  whom,  wUhoui  dis' 
covering  the  error,  signed  his  name  at  the  foot  of 
the  voting  paper,  intending  thereby  to  make  it  his 
votingpaper,  and  after  signing  his  name  person- 
ally delivered  it,  as  sum,  voting  paper,  to  the 
chairman  at  the  m^ing. 

Held,  that  such  evidence  was  properly  admitted  to 
explain  the  manifest  amMguity  in  the  voting 
papers,  and  thai,  as  ea^h  voter  had  signed  his 
voting  paper,  and  personally  delivered  it  at  the 
meeting  to  the  chairma/n,  the  requirements  of  the 
statute  had  been  fulfilled,  and  tnat  the  votes  were 
rightly  counted. 

Special  case. 

1.  This  was  a  petition  under  the  Municipal 
Corporation  Act  1882  against  the  return  of  the 
respondents  as  aldermen  for  the  borough  of 
Wc^efield,  which  came  on  for  trial  before  me  at 
the  said  borough  on  the  12th,  13th,  and  14th 
March  1884. 

2.  The  petition  prayed  that  it  might  be  deter- 
mined that  the  respondents  were  not  duly  elected, 
and  that  John  Connor  and  Thomas  Howden  (two 
of  the  candidates  at  the  said  election)  were  duly 
elected,  and  ought  to  have  been  returned. 

3.  On  the  trial  the  following  facts  were  ad-, 
mitted,  or  proved,  and  I  reserved  the  question 
hereioafter  mentioned  for  the  opinion  of  the 
High  Court  of  Justice. 

4.  At  the  election  of  aldermen  for  the  borough 
of  Wakefield^  held  on  the  9th  Nov.  1883,  pursuant 
to  the  Municipal  Corporation  Act  1882  (45  <k  46 
Vict.  c.  50),  s.  60,  the  four  respondents  were  the 
Liberal  candidates,  and  John  Coimor  and  Thomas 
Howden  were  the  Conservative  candidates.    The 

(«|  Reported  by  Hinrt  Ln9H,  JSaq.,  B«rrister-at-Law. 
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number  of  vacancies  to  be  filled  np  was  four. 
The  mayor  acted  as  chairman  at  the  election. 

6.  The  number  of  votes  recorded  for  the 
respective  candidates  was  as  follows :  Greorfe 
Moorhouse,  16  ;  George  Mander,  16  ;  Benjamm 
Peacock,  16 ;  Reuben  fieynolds,  16 ;  John  Connor, 
12 ;  Thomas  Howden,  12 ;  making  a  majority  of 
four  for  each  of  the  respondents,  who  were 
declared  by  the  chairman  to  be  duly  elected. 

6.  Eigjht  of  the  voting  papers,  which  were 
counted  in  the  majority  for  the  respondents,  and 
which  were  partly  printed  and  partly  written, 
when  delivered  to  the  chairman,  contained  the 
names  of  two  persons  entitled  to  vote,  one  of 
which  was  inserted  in  writing  at  the  top  of  such 
paper  after  the  printed  words,  "I,  the  under- 
signed," and  the  other  was  written  at  the  foot  of 
such  paper. 

The  following  is  an  identical  copy  of  one  of 
those  papers : 

ELECTION  OF  ALDEBMEN. 
Voting  Papxb. 

Borough  of  Wakefield,  in  the  West  Biding  of  the  County 

of  York. 

I,  the  nndenigned,  Fraiaois  Milthorp,  being  one  of  the 
members  of  the  oonnoil  of  the  said  borough,  entitled  to 
vote  in  the  election  of  aldermen  for  the  same  borough, 
do  hereb]^  vote  for  the  following  persons  to  be  aldermen 
of  the  said  borough  accordingly : 


Christian  Name  and  Sor- 
name  of  the  Persons 
for  whom  I  vote. 

George  Moorhouse  ... 
Oeorge  Mander 
Beniamin  Peacock  ... 
BeuDen  Beynolds    ... 


Thdr      respective 
Places  of  Abode. 


Northgate 

Margaret-street 

Westgate 

Sandal  Magna... 


Their    respectfTO 
DeseilptlonB. 

Grocer. 
Solicitor. 
Grocer. 
Com  Miller. 


Dated  this  9th  day  of  Norember  1883. 

William  Lxx  Sbllbbb. 

The  other  seven  papers  were  to  the  same  effect. 

7.  It  was  contended,  on  hehalf  of  the  petitioners, 
that  the  above-mentioned  eight  papers  were  void 
and  invalid  as  voting  papers,  as  being  uncertain 
and  ambiguous,  and  that  no  evidence  was  admis- 
sible to  explain  this  ambiguity,  or  to  show  by  what 
voters  they  were  used,  and  I  was  of  opinion  and 
found  that  without  such  explanatory  evidence 
such  papers  were  void  and  invalid  for  the  above 
reasons. 

8.  The  respondents  thereupon  tendered  evidence 
to  show  the  circumstances  under  which  the  voting 
papers  were  filled  up,  and  the  persons  by  whom 
they  were  signed  and  used,  and  contended  that 
such  evidence  was  admissible. 

9.  I  admitted  the  said  evidence  (subject  to  all 
just  exceptions),  which  was  to  the  following 
effect :  That  all  the  said  eight  papers  were 
filled  in  at  the  top  by  the  town  clerk  with  the 
names  of  the  respective  voters  by  whom  they 
were  intended  to  be  used.  In  this  condition  they 
were  then  handed  by  him  to  one  Mr.  Homer,  who 
acted  on  behalf  of  the  Liberal  voters. 

10.  That  the  said  Mr.  Homer  thereupon  in- 
serted in  each  of  the  said  papers  the  names,  places 
of  abode,  and  descriptions  of  each  of  the  respon- 
dents as  candidates,  and  having  done  this  pro- 
ceeded to  distribute  them  among  the  respective 
voters  by  whom  they  were  intended  to  be  used, 
and  in  so  doing  he  inadvertently  handed  each  of 
the  said  eight  papers  to  a  person  other  than  the 
one  whose  name  appeared  at  the  top  of  such 
paper,  and  to  whom  he  intended  to  deliver  it. 


11.  Each  of  the  persons  who  so  received  a  paper 
thereupon,  without  discovering  the  error,  signed 
his  name  at  the  foot  of  it,  intending  by  so  doing 
to  make  it  his  voting  paper,  and  to  vote  for  the 
persons  named  thereon,  and  after  so  signing  his 
name,  personally  delivered  it  as  such  voting 
paper  to  the  chairman,  who  then  read  out  the 
names  appearing  at  the  foot  of  each  paper  as  the 
names  of  the  p<^rsons  voting  respectively  for  the 
candidates  named  therein. 

12.  If  the  above  evidence  was  admissible,  I 
found  as  a  fact  that  it  was  true,  and  consequently 
held  that  the  above-mentioned  eight  papers  were 
valid  voting  papers,  and  that  the  respondents 
were  duly  electecL 

13.  The  question  for  the  opinion  of  the  court 
is,  whether  the  above  evidence  was  admissible  to 
explain  the  said  eight  voting  papers,  or  whether 
the  voting  papers  were  so  ambi^ous  and  contra- 
dictory as  to  render  parol  evidence  to  explain 
them  inadmissible. 

14.  The  parties  have  agreed  to  my  stating  this 
case  as  a  way  of  reserving  the  question  for  the 
opinion  of  the  High  Court  of  Justice. 

15.  I  have  reserved  mv  determination,  whether 
the  respondents  were  only  elected  or  not,  and 
whether  the  said  John  Connor  and  Thomas 
Howden  were  duly  elected,  and  ought  to  have 
been  returned,  until  the  court  has  determined  the 
above  question,  and  I  shall  certify  according  to 
the  decision  of  the  court  thereupon,  and  order 
that  the  costs  to  be  paid  by  the  parties  respec- 
tively shall  follow  sucn  decision. 

16.  If  the  court  should  decide  that  the  said 
evidence  was  admissible,  I  shall  certify  that  the 
respondents  were  duly  elected.  If  the  court 
should  be  of  the  contrary  opinion,  I  shall  certify 
that  the  respondents  were  not  duly  elected,  and 
that  John  Connor  and  Thomas  Howden  were  duly 
elected,  and  ought  to  have  been  returned. 

Charles  Marshall  GRiFnrH,  Commiasioner. 

MaMineon  for  the  petitioners. — ^These  voting 
papers  are  clearly  void  and  invalid,  as  being 
uncertain  and  ambiguous,  and  no  parol  evidence  is 
admissible  for  the  purpose  of  explaining  the 
ambiguity.  They  begin  by  stating  the  name  of 
one  voter,  and  are  signed  at  the  end,  not  by  the 
same  voter,  but  by  a  different  voter.  In  Bowley 
V.  The  QMeen  (14  L.  J.  62,  Q.  B.),  where  an  election 
was  held  to  fill  three  ordinary  vacancies  and  one 
extraordinary  vacancy,  and  the  voting  papers 
contained  the  names  of  four  candidates,  but  did 
not  specify  the  person  intended  to  fill  the  latter 
vacancy,  such  voting  papers  were  held  to  be  void. 
He  also  cited 

In  the  Goods  of  Hunt,  88  L.  T.  Bep.  N.  8.  SU; 
L.  Bep.  8  P.  A  D.  260. 

CyrU  Dodd,  for  the  respondents,  was  not  called 
on. 

Mathew,  J. — ^I  am  of  opinion  that  our  judmient 
in  this  case  must  be  for  the  respondents.  There 
is  a  voting  paper  beginning  with  the  words,  *'  I, 
the  undersigned,  Francis  Milthorp,  being  one  of 
the  members  of  the  council  of  the  said  oorongh 
entitled  to  vote  in  the  election  of  aldermen  for 
the  same  borough,  do  hereby  vote  for  the  follow- 
ing persons  to  oe  aldermen  of  the  said  borongfa 
accordingly ; "  then  follow  the  names  of  the 
candidates  and  the  date,  but  at  the  end,  instead  of 
being  signed  by  Francis  Milthorp,  it  is  signed  fay 
another  voter,  William  Lee  Sellers,  so  that  tiiere 
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is  here  an  ambigaitj  arising  from  there  beinff 
tiro  names  in  one  voting  paper.  To  understana 
how  to  deal  with  this  ambiguity,  we  must  look  at 
sect.  60  of  the  Municipal  Corporations  Act  1882 
(45  A  46  Vict.  c.  50),  which  regnlates  the  time 
and  mode  of  the  election  of  aldermen.  Bv  sub- 
sect.  4  of  sect.  60  it  is  enacted  that,  "Everj 
person  entitled  to  vote  may  vote  for  any  number 
of  persons  not  exceeding  the  number  of  vacancies, 
by  signing  and  personally  delivering  at  the  meet- 
ing to  the  chairman  a  voting  paper  containing  the 
surnames  and  other  names  ana  places  of  abode  and 
descriptions  of  the  persons  for  whom  he  votes." 
From  this  section  we  see  that  it  is  the  duty  of  the 
chairman  to  ascertain  that  the  person  entitled  to 
vote  does  vote  by  signing  and  personally  de- 
livering at  the  meeting  to  tne  chairman  a  voting 
paper  containing  the  names,  places  of  abode,  ana 
aescrif)tion8  of  the  persons  for  whom  he  votes. 
The  vofcer  must  si^  his  voting  paper,  and  must 
personallv  deliver  it  at  the  meeting  to  the  chair- 
man. All  this  has  been  done  in  the  present  case. 
Bat  an  objection  was  taken  before  the  commis- 
sioner that  the  voting  papers  were  void  and 
invalid,  and  that  evidence  was  not  admissible  to 
explain  the  mistake  or  ambiguity  in  them,  or  to 
show  by  what  voters  they  were  used.  I  am  of 
opinion  that  the  commissioner  was  right  in 
receiving  evidence  to  explain  such  a  manifest 
ambiguity,  and  such  evidence  was  correctly  and 
properly  received;  and  consequently  that  the 
eight  votes  in  question  were  properly  admitted 
and  counted. 

Day,  J.  concurred. 

Judgment  for  the  respondents,  wUh  costs. 

Solicitors  for  the  petitioners,  H,  B,  Clarke  and 
Son,  for  Harrison  and  Beaumont,  Wakefield. 
Solicitors  for  the  respondents,  Van  SandoM  and 

Co, 


Saturday,  Oct.  25, 1884. 

(Before  Gkove  and  Smith,  JJ.) 

Beg.  v.  Bibon  and  othEes.  (a) 

Pradice^RvUe  wnder  Jervis*8  Act — E/ide  for  m^an- 
damus  —  Concurrent  remedies  —  Ajyplicant  m 
personr—ll  Sc  12  Vict,  c.  44,  s,  5. 

A  rule  under  sect,  5  of  JerMs  Act,  and  a  rule  for  a 
mandamus,  calling  upon  justices  to  ehow  cause 
why  they  eliould  not  proceed  to  hea/r  and  deter' 
wine  the  matter  of  an  application  for  a  summons 
are  concurrent  remedies, 

A  rule  under  the  bth  section  of  Jervis's  Act  is  iiot 
confined  to  cases  where  the  justices  need  protection 
in  doing  any  od  relating  to  their  duties. 

A  rule  under  this  section  may  he  m>oved  for  by  an 
applicant  in  person. 

Beg.  V,  PhiUimore  (51 L.  T,  Bep,  N,  8, 205)  followed. 

Beg.  v.  Percy  (L.  Bep.  9  Q.  B.  64)  not  followed. 

Is  this  case  a  rule  had  been  obtained  under  11  A 
12  Vict.  c.  44,  8.  5,  by  one  Walter  Hasker,  in  per- 
son, calling  upon  B.  J.  Biron,  Esq.,  Q.C.,  one  of 
the  metropolitan  magistrates,  and  6.  F.  Grolds- 
borough  and  William  Morrish,  to  show  cause  why 
the  said  magistrate  should  not  proceed  to  hear 
and  determine  the  matter  of  an  application  for 
smnmonses  against  the  said  Goldsborough  and 
Morrish  for  libel. 
Hasker  appeared  to  support  the  rule  in  person. 

(«)  Reported  hj  W.  P.  Bvbbslit,  Eaq.,  B»Rbter«t-Law. 


By  11  &  12  Vict.  c.  44,  b.  5,  it  is  enacted : 

And  whereas  it  would  oondvoe  to  the  adyanoement  of 

J'ustioe,  and  render  more  eifeotiTe  and  oertajn  the  per- 
broiaaoe  of  the  dntiaa  of  jnstioefl,  and  ^re  them  pro- 
tection in  the  perf ormanoe  of  the  same,  if  some  simple 
means,  not  attended  with  mnoh  expense,  were  devised  by 
whioh  the  legality  of  anr  act  to  be  done  by  snoh  jnstioes 
might  be  considered  and  ad  jnd^ed  by  a  court  of  compe- 
tent jorisdiotion,  and  snoh  jastice  enabled  and  directed 
to  p^orm  it  withoat  risk  of  anjr  action  or  other  pro- 
ceeding being  brought  or  had  against  him ;  be  it  there- 
fore enacted,  that  in  all  cases  where  a  jnstioe  or  jnstioes 
of  the  peace  shall  refnse  to  do  any  act  relating^to  the 
daties  ol  his  or  their  office  as  such  jnstioe  or  justices,  it 
shall  be  lawful  for  the  party  requiring  snoh  act  to  be 
done  to  ap^y  to  Her  Majesty's  Court  of  Queen's  Bench, 
upon  an  affidavit  of  the  f  Aots,  for  a  rule  calling  upon 
such  justice  or  justices,  and  also  the  party  to  be  affected 
by  such  act,  to  show  cause  why  such  act  should  not  be 
done ;  and  if  after  due  service  of  such  rule  good  cause 
shall  not  be  shown  against  it,  the  said  court  may  make 
the  same  absolute,  with  or  without  or  upon  payment  of 
costs,  as  to  them  shall  seem  meet,  and  uie  said  justice 
or  juBtioes,  upon  being  served  with  such  rule  abeolute. 
shall  obey  the  same,  and  shall  do  the  act  required ;  ana 
no  action  or  proceeding  whatsoever  shall  be  commenced 
or  prosecuted  against  such  justice  or  justices  for  having 
obeyed  such  rule  and  done  such  act  so  thereby  requirea 
as  uoresaid. 

O.  L.  Denman  for  the  magistrate  showed 
cause. — This  is  a  rule  which  has  been  obtained 
under  11  &  12  Vict.  c.  44,  s.  5.  The  proper  course, 
where  it  is  souffht  to  com{)el  a  magistrate  to  do 
such  an  act  as  is  here  required,  would  have  been 
by  way  of  mandam-vs,  and  not  by  rule  under 
Jervis  s  Act,  which  only  applies  where  the  magis- 
trate needs  protection  in  tne  performance  of  nis 
duties : 

Reg.  V.  Percy,  L.  Bep.  9  Q.  B.  61 

No  doubt  this  court  could  exercise  its  discretion 
and  grant  a  rule  for  a  ma/ndamus,  if  it  seemed 
just.  But  if  so,  it  is  not  the  practice  of  this 
court  to  allow  an  application  for  a  m>andamMs  to 
be  made  in  person : 

E»  parte  Wason,  10  B.  A  S.  580. 

Geoye,  J. — The  master  has  drawn  our  atten- 
tion to  the  note  of  a  case.  Beg.  y.  PhiUimore, 
decided  on  the  2nd  April  of  this  year  by 
the  Lord  Chief  Justice,  Watkin  Williams  and 
Cave,  JJ.,  (a)  in  which  Beg.  y.  Percy  was  not 
followed.  The  master's  note  of  that  case  is  as 
follows :  "  Beg,  y.  PhiUimore  and  others.  Justices, 
&c.  Absolute  under  Jervis's  Act  with  costs  against 
Pilling.  The  court,  on  consideration  of  Beg.  v. 
Percy,  now  hold  that  the  construction  placed  on 
11  &  12  Vict.  c.  44,  8.  5,  is  too  narrow,  and  that 
the  order  under  that  section  and  mandamMts  are 
concurrent  remedies,  and  may  be  granted  either 
one  or  the  other  at  the  discretion  of  the  court." 
We  think,  having  regard  to  the  fact  that  Beg.  v. 
Percy  was  considered  in  that  case  by  a  court  of 
three  judges,  that  we  are  bound  b^  the  more 
recent  recent  decision,  and  the  applicant  should 
be  heard  in  person  in  support  of  his  rule. 
Applicant  in  person  heard.  (6) 

Solicitors  for  the  magistrate,  Hichlin  and 
Washington. 

(a)  This  court  was  so  constituted,  it  was  stated,  for  the 
purpose  of  reoonsidering  the  decision  in  Beg.  v.  Percy, 

(h)  The  rule  was  subsequently  discharged  on  the  merits 
with  costs  against  the  applicants. 
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HOVSB   or   &0SB8. 

March  U  cmi  17, 1884. 

(Before  the  Lobd  Chahcxllob  (Selbome),  Lords 
Watson  and  Fitzoi&ald.) 

BsiEELET  Hill  Local  Boasd  v.  Pbabsall.  (a) 

ON  AFPBAL  PBOM  the  COU&T  07  APPEAL  IN  ENGLAND. 

Public  HeaUh  Act  1875  (38  f  89  Vict,  c,  55) 
sect,  308 — Gompenaofton  for  aamage'-^Proced/ure 
— Arbitration — DispfUe  as  to  liaMUty, 

The  arbitraiion  daueee  of  the  Public  HeaUh  Act 
ihovld  receive  the  eame  interpretation  <m  thoee  of 
the  Lands  Clauses  Act, 

By  sect.  308  of  the  Public  Health  Act  1875,  where 
a/ny  person  euetains  any  da/mage  by  reason  of 
the  egserdse  of  any  of  tne  powers  of  the  Act,  the 
local  authority  shall  make  compensation,  "  and 
any  dispute  as  to  the  fact  of  damage  or  amount 
of  compensation  shall  be  settled  by  arbitration," 

Held  {affi/rmi/na  the  judgment  of  the  covai  below), 
thai,  aUhoiigh  the  local  authority  bond  fide  dis' 
pute  their  UabUity,  the  arbitrator  has,  neverthe- 
less, jurisdiction  tmder  the  section  to  m/ike  his 
award  as  to  the  fact  of  damage  a/nd  the  amownt 
of  compensation. 

The  question  of  liability  should  be  raised  in  an 
actum  on  the  a/ward. 

This  was  an  appeal  from  a  jadgment  of  the  Court 
of  Appeal  (Brett,  M.R.,  Lindley  and  Piy,  L.JJ.)i 
reported  in  11  Q.  B,  Div.  735,  and  49  L.  T.  Rep. 
N.  y.  486,  reversing  a  judgment  of  Bowen,  L.J. 
in  an  action  tried  before  nim  without  a  jury  at 
the  Gloucester  Summer  Assizes  1^2. 

The  action  was  brought  against  the  appellants, 
as  the  urban  sanitary  authority  of  Brierley  Hill, 
under  the  Public  Health  Act  1875,  to  recover  an 
amount  awarded  by  an  arbitrator  under  sect.  308 
of  the  Act  as  compensation  to  the  respondent  for 
damages  for  interference  with  the  access  to  his 
house  in  consequence  of  alterations  made  in  the 
level  of  a  street  under  the  powers  of  the  Act. 

The  local  boa^d  disputed  their  liability,  and 
attended  the  reference  under  protest,  contending 
that  the  question  of  liability  must  be  decided 
before  the  compensation  could  be  assessed. 

Bowen,  LJ".  decided  in  their  favour,  but  his 
decision  was  reversed  as  above  mentioned. 

Jelf,  Q.C.  and  Kettle  appeared  for  the  appellants, 
and  contended  that  wherever  the  liability  to  make 
compensation  is  bond  fide  disputed,  and  the  amount 
is  not  ascertained,  the  arbitration  clauses  of  the 
Public  Health  Act  do  not  apply,  and  there  is  no 
jurisdiction  in  the  arbitrator;  secondly,  where 
the  liability  is  bond  fide  disputed,  and  the  arbitra- 
tor cannot  fix  the  amount  oi  compensation  without 
deciding  the  question  of  liability,  the  clauses  do 
not  apply ;  thirdly,  the  award  is  tMul  on  the  face 
of  it  if  the  arbitrator  has  taken  upon  him  to 
decide  the  question  of  liability.  Either  of  these 
propositions  is  sufficient  to  support  the  case  of 
the  appellants,  for  there  is  no  question  that  there 
was  a  bond  fide  dispute  here  as  to  the  liability  of 
the  local  board.  To  extend  the  principle  of  the 
Lands  Clauses  Act  to  the  Public  Health  Act 
would  cause  much  difficulty  and  inconvenience. 

The  following  cases  were  cited  in  the  course  of 
the  argument: 

BM.y  MttropdUtan  GommifaioMrt  c/  Sewsrs,  1 E.  A 
B.  694; 

(a)B€ported>7C.E.lCALi»if,Saq.,BviistaMit-Lftw. 


Bradby  v.  Southampton  Local  Board,  4  E.  ft  B.  1014; 
Beg.  Y,  Burslsm  Local  Board,  1  E.  ft  B.  1077 ; 
Burgess  r,  Northwieh  Local  Board,  87  L.  T.  B^.  N.  8. 

855;  44L.T.Bep.N.S.  154;  6Q.  B.  Dtv.2iS4; 
Br<M)rd  Local  Board  v.  Hopwood,  6  W.  B.  818; 
London  and  North-Western  BaiUoay  Compang  v. 

SmUh,  1  Hao.  ft  G.  216. 

Bosanquet,  Q.C.  and  A,  T,  Lawrence,  who  ap- 
peared for  the  respondent,  were  not  called  upon 
to  address  the  House. 

At  the  conclusion  of  the  argaments  for  the 
appellants  their  Lordships  gave  judgment  as 
follows  :— 

The  Lord  Chancellor  (Selbome). — ^My  Lords : 
In  this  esse  there  really  appears  to  me  to  be 
nothing  in  favour  of  the  claim  made  by  the 
appellants  except  for  some  observations  which 
were  made  in  two  of  the  authorities  to  which  we 
have  been  referred,  namely,  in  the  case  of  Beq.  x. 
Metropolitan  Commissioners  of  Sewers  (1  E.  k  B. 
694)  and  in  the  case  of  Bsg,  v.  Burslem  Local  Board 
(1  E.  &  E.  1077).  But  £>r  those  observations  I 
should  think  that  it  was  impossible  to  distinguish 
the  clause  in  the  Public  Health  Act  from  the 
clause  in  the  Lands  Clauses  Consolidation  Act, 
upon  which,  as  has  been  very  fairly  and  properly 
aomitted,  there  has  been  a  series  of  aecifiioiis 
which  have  practically  put  an  end  to  eveiy 
question  of  this  kind.  The  Lands  Clauses  Con- 
solidation Act,  in  sect  68,  begins  with  the  words, 
*'  If  any  party  shall  be  entitled  to  any  compensa- 
tion" unaer  the  Act,  either  for  lands  taken  or  for 
lands  injuriously  affected,  and  provides  that  in 
that  case  a  certain  course  shall  be  followed. 
That  course,  shortly  stated,  is  this:  If  either 
party  wishes  to  have  the  amount  of  compensation 
determined  by  arbitration  he  may  have  it  so  done, 
in  precisely  the  same  way  as  under  the  Public 
Health  Act ;  that  is  to  say,  if  the  parties  cannot 
agree  upon  the  nomination  of  one  or  more  aihi- 
trators  there  may  be  two  arbitrators,  one  to  be 
nominated  by  each  party;  but  if  the  person 
claiming  compensation  nominates  an  arbitrator 
and  the  other  party  fails  to  nominate  one  on  his 
side,  then  the  single  arbitrator  nominated  by  the 
psarty  making  the  claim  is  to  be  in  the  same 
position  as  if  both  parties  had  agreed  to  a  sole 
arbitrator.  That  is  exactly  the  mode  of  arbitra- 
tion provided  by  the  Public  Health  Act.  So  fsr 
there  is  no  difference  whatever  between  the  two 
Acts;  and  if  the  difEerences  which  there  are  in 
the  phraseology  are  to  be  regarded  as  of  any 
importance,  I  confess  it  seems  to  me  that  the 
argument  in  &vour  of  the  view  presented  by  the 
appellants  here  would  be  stronger  upon  the 
phraseologv  of  the  Lands  Clauses  Act  than  it  ia 
upon  the  phraseology  of  the  Public  Health  Act  of 
J  875 ;  because  sect.  68  of  the  Lands  Clauses  Con- 
solidation Act  begins  with  the  words,  "If  any 
part^  shall  be  entitled  to  any  compensation,'*  sm 
it  might  be  plausibly  said  that  tne  proof  of  the 
title  to  compensation  is  a  condition  precedent  to 
all  the  things  which  are  to  be  done  in  order  to 
ascertain  the  compensation  to  which  the  party  is 
entitled ;  whereas  nere  the  Legislature  has  nid, 
"  where  any  person  sustains  any  dami^  by  reason 
of  the  exercise  of  any  of  the  powers  of  this  Act  in 
relation  to  any  matter  as  to  which  he  is  not  him- 
self in  default,  full  compensation  shall  be  made 
to  such  person  bv  the  local  authority  exerdsiiig 
such  powers,  and  any  dispute  as  to  the  fact  (k 
damage  or   amount   of  compensatioii  shall  be 
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settled  by  arbitration."    Well,  here  at  all  events 
the  right   to    compensation    is    introduced  by 
reference  not  to  a  matter  of  law,  the  title  to 
compensation,  but  to  a  matter  of  fact,  the  sustain- 
ing of  damage,  which  matter  of  fact  is  most  dis- 
tinctly put  within  the  power  of  the  arbitrators  as 
well  as  the  question  of  amount.     Therefore  it 
strikes  me  that  this  clause  is  worded  in  a  manner 
more  unfavourable  to  the  argument  of  the  appel- 
lants than  the  Lands  Clauses  Act.     No  doubt 
there  is  ^  this  difference,  pointed  out  on  behalf  of 
the  appellants  by  their  able  counsel,  that  the 
Lands  Clauses  Act  does  not  say  that  full  compen- 
sation shall  be  made,  and  then  go  on  to  determine 
the  way  in  which  it  is  to  be  ascertained,  but  it 
treats  the  way  in  which  it  is  to  be  ascertained  as 
the  mode  of  making  compensation  where  the 
title  to  it  does  exist.    Well,  I  agree  that  it  is  so ; 
and  if  here  any  other  mode  of  ascertaining  the 
compensation    had   been   provided    except  that 
which  is  found  in  the  immediate  context  of  the 
same  clause,  or  if  no  mode  at  idl  had  been  pro- 
vided, the  observation  would  have  had  some  force  ; 
but  a  mode  is  provided,  which  is  by  arbitration; 
and  the  arbitration  is  to  be  upon  "  any  dispute 
as  to  the  fact  of  damage  or  amount  of  compensa- 
tion."   Now,  on  ordinary  principles  of  construc- 
tion, laving  aside  entirely  the  prior  authorities,  I 
should  nave  thought  that  it  was  plain  there,  that 
two  things  were  meant  at  all  events  to  be  the 
snbject  of  inquiry  by  the  arbitrators :  the  first, 
"the  &ct  of  damage ; "  the  second,  the  "  amount 
of  compensation"  when  damage  there  was.    What 
is  meant  by  "  damage  P"    On  common  principles 
of  construction  it  surely  must  mean  that  damage 
described  in  the  words  which  immediately  precede, 
and  in  respect  of  which  alone  compensation  is  to 
be  made.    "Damage  by  reason  of  the  exercise  of 
any  of  the  powers  of  this  Act  in  relation  to  any 
mister  as  to  which  he  is  not  himself  in  default. 
Those  words  are  introduced  as  the  foundation  of 
the  inquiry  into  the  fact  of  damage,  the  fact  of 
such  damage  as  gives  a  right  to  compensation. 
That  matter  of  fact  no  doubt  cannot  be  ascertained 
without  dealing  with  the  actual  state  of  facts, 
whatever  it  may  be  found  to  be ;  and  that  actual 
state  of  facts  may  possibly  raise  questions  of  law 
as  to  what  is  or  wnat  is  not  done  properly  "  in 
the  exerdae  of  any  of  the  powers  of  the  Act,"  and 
also  as  to  what  is  and  what  is  not  a  default  on  the 
part  of  the  claimant.    But  the  inquiry  does  not 
cease  to  be  an  inquiry  into  the  facts  though  the 
bets  may  raise  questions  of  law.     If  the  arbi- 
trator goes  into  the  inquiry,  as  he  ought,  as  a 
question  of  fact,  and  if  he  deals  with  the  isuots  as 
ne  finds  th^m,  but  deals  with  them  in  a  wrong 
▼iew  of  those  facts  according  to  law,  then  no 
doubt  his  award  will  not  be  final.    If  an  action  is 
brought  upon  it  and  it  appears  that  he  has  been 
mistaken   in   the   view   ox  the  law  which  has 
governed  his  view  of  the  facts,  there  will  be  a 
yerdict  for  the  defendants  upon  the  award;  but 
if  he  has  not  miscarried,  tne  award  certainly 
camiot  be  worse  for  his  stating  upon  the  face  of 
it  that  he  finds  that  state  of  facts  into  which  by 
the  express  terms  of  the  law  he  is  bound  to 
inquire,  and  which  alone  could  give  any  right  to 
compensation.        If,    therefore,    the    case   were 
entirely  free  from  all  authority,  I  shoald  say  that, 
mder  the  terms  of  this  clause  in  this  Act,  it  was 
plain   that,   without  paralysing  altogether  the 
whole- pfTOvislons  of  the  Legislature  for  the  com- 


pensation of  a  person  who  had  suffered  damage, 
the  course  of  proceeding  must  be  by  arbitration, 
and  then  by  bringing  an  action  upon  the  award. 
That  is  the  proper  course ;  and  wnat  the  learned 

1'udge  has  found  (and  as  far  as  I  can  understand 
Lo  had  reasonable  ground  for  finding  it)  is,  that 
as  a  matter  of  fact,  and  as  a  matter  of  law  also, 
the  damage  was  sustained    ''bv  reason  of  the 
exercise  of  the  powers  of  the  Act.      Well,  I  really 
do  not  know  that  under  those  circumstances  your 
Lordships  need  go  at  much  length  into  the  exami- 
nation of  the  authorities,  some  of  which  may 
probably  have  been  determined  at  a  time  when 
the  general  law  under  the  Lands  Clauses  Act  was 
not  so  well  settled  as  it  is  now.    If  we  look  at  the 
series  of  cases  beginning  with  the  East  and  West 
India  Bock  Company  v.  Qattke  (8  Mac.  &  G.  155) 
before  Lord  Truro,  which  practically,  though  not 
in  so  many  words,  overruled  the  case  of  London 
and  Nortli'Westem  Railway  Company  v.  Smith 
(1  Mac.  &  G.  216)  before  Lord  Cottonham ;  if  we 
begin  with  that  case,  and  follow  the  subsequent 
series  of  authorities,  we  find  it'  perfectly  settled 
that,  when  an  arbitration  is  insisted  upon  under 
the  Lands  Clauses  Act,  the  company  has  no  right 
to  say  that  the  arbitrator  cannot  go  into  the 
auestions  of  which  he  is  the  proper  judge  because 
tne  company,  plausibly  or  not,  demes  the  right; 
and,  on  tne  other  han<£  that  the  company  will  not 
be  prejudiced,  if  it  has  good  legal  ground  for 
denying  all  liability,  because  the  award  will  not 
be  oondusive — an  action  may  be  brought  upon  it, 
and  if  it  turns  out  that  the  law  is  in  favour  of 
the  company,  the  company  will  have  the  benefit 
of  it.    That  is  perfectly  settled  under  the  Landh 
Clauses  Act,  ana  no  question  of  this  kind  can  be 
raised  about  it.     The   cases   which  have  been 
mentioned.  Beg.  v.  MetropoUtan  Govn/missioners  of 
Sewers  {libi  «up.)  and  Beg.  v.  BwrsUm  Local  Board 
(vhi  sup.),  were  not  upon  an  Act  containing  this 
clause,  or  showing  so  unequivocally  as  this  does 
that  sometlmu^  more  than  the  mere  question  of 
the  amount  of  compensation  is  to  be  determined. 
I  rather  prefer  not  expressing  any  opinion  which 
I  may  have  formed  upon  those  cases.    There  is  a 
good  deal  of  diificulty,  but  I  do  not  want  un- 
necessarily to  enter  into  a  criticism  of  judgments 
upon  a  different  Act  of  Parliament.    They  are 
undoubtedly  decisions  of  judges  of  very  high 
authority ;  but  I  am  bound  to  say  as  much  as 
this,  that,  as  I  read  those  judgments,  and  what 
passed  in  the  case  of   Bradby  v.  Southampton 
Local  Board  (4  £.  &  B.  1014),  they  seem  to  say 
that  the  mere  denial  of  liability  by  the  company 
is  enough  to  suspend  the  right  to  proceed  by  way 
of  arbitration.    That  (unless  it  turns  upon  difier- 
ences  in  the  particular  terms  of  the  different 
statutes)  is  inconsistent  with  what  has  since  been 
determined  in  the  case  of  Burgess  v.  Norihwich 
Local  Board   (87  L.  T.  Rep.  N.  S.  855;  44  L.  T. 
Rep.  N.  S.  154 ;   6  Q.  B.  Div.  264),  the  whole 
proceeding  in  that  case  showing  that,  even  where 
there  was  matter  to  be  inquired  into  (as  in  that 
case  there  was),  matter  of  law  affecting  the  right 
and  the  liability,  the  court  made  that  inquiry  in 
an  action  brought  upon  the  award,  and  did  not 
find  the  award  bad  merely  because  that  inquiry 
was  one  which  it  was  necessary  and  proper  to 
make.    In  that  case  it  is  perfectly  clear  that  the 
award  would  have  been  sustainea  if  the  state  of 
facts  had  been  found  to  be  such  as  Bowen,  L.  J. 
found  them  to  be  in  the  present  case.    Now,  that 
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really  is  all  which  I  feel  it  neoessary  to  say.  The 
conclnsion  to  which  I  come  is,  that  the  Court  of 
Appeal  has  been  entirely  right,  and  that  the 
appeal  ought  to  be  dismissed  with  costs,  and  I 
move  your  Lordships  accordingly. 

Lord  Watson. — My  Lords :  I  am  entirely  of 
the  same  opinion.  Comparing  the  306th  section 
of  the  Public  Health  Act  1876  with  the  68th  sec- 
tion of  the  Lands  Clauses  Act  1845  I  see  no 
reason  whatever  for  coming  to  the  conclusion 
that  a  claimant  under  the  one  clause  can  be 
entitled  to  a  remedy  which  is  denied  to  a  claimant 
under  the  other.  The  practice  under  the  Act  of 
1845  has  been  authoritatively  settled.  I  do  not 
think  that  the  same  thing  can  be  said  of  the 
practice  following  upon  the  Act  of  1875.  There 
are  some  decisions  as  to  the  procedure  under  the 
clauses  of  its  predecessor,  the  Public  Health  Act 
of  1848;  but  even  there  there  is  no  conclusive 
series  of  authorities.  I  find  that  in  1880,  in  the 
case  referred  to  by  the  Lord  Chancellor,  of 
Bvrgesa  v.  The  Northwich  Local  Board  {vhi  ^ujp^, 
and  previously  in  1874,  in  the  case  of  TJtley  v.  The 
Todmorden  Local  Board  (31  L.  T.  Rep.  N.  S.  445), 
the  procedure  taken  by  the  plaintiff  was  precisely 
that  adopted  by  the  respondent  in  the  present 
case,  ana  the  court  maintained  the  right  of  the 
plaintiff  to  recover  in  an  action  brought  upon  an 
award,  although  the  decisions  to  which  they  came 
in  the  two  cases  were  different ;  in  the  one  case 
they  sustained  and  in  the  other  they  set  aside  the 
award,  but  they  said  that  in  their  opinion  such  a 
course  of  proceeding  was  perfectly  right.  Then 
I  quite  .agree  with  the  finding  of  Bowen,  L.J.  that 
the  acts  of  the  local  board  in  this  case  were  acts 
in  exercise  of  their  statutory  powers  under  the 
Act  of  1875.  That  finding  has  not  been  seriously 
impeached.  All  due  weight  was  given  to  it, 
apparently  without  objection,  by  the  Court  of 
Appeal,  and  I  think  that  it  must  have  a  similar 
effect  upon  your  Lordships.  I  therefore  agree 
with  the  Lord  Chancellor  that  the  judgment 
under  appeal  ought  to  be  affirmed  with  costs. 

Lord  FiTZGEEAiiD. — My  Lords :  The  only  diffi- 
culty which  I  have  felt  is  in  differing  from  the 
considered  judgment  of  Bowen,  L.  J.  I  am,  how- 
ever, of  opinion  that  the  decision  of  the  Court  of 
Appeal  was  correct  on  the  interpretation  of  the 
statute,  and  that  even  if  the  argument  db  incowve' 
menti  is  applicable  the  balance  of  convenience 
preponderates  in  favour  of  that  decision.  It 
would  certainly  not  be  desirable  or  for  the  public 
interests  that  the  roceived  interpretation  of  the 
68th  section  of  the  Lands  Clauses  Act  and  the 
long«settled  practice  thereunder,  should  be  de- 
parted from  in  the  construction  of  the  308th 
section  of  the  Public  Health  Act  1875.  The  two 
statutes  are  general  enactments,  each  affecting  the 
whole  kingdom,  and  ought  tis  to  their  arbitration 
clauses  to  receive  the  same  interpretation  unless 
the  differing  language  of  the  enactments  forbids 
it.  Li  my  opinion  there  is  no  such  difference 
of  language  or  of  subject  as  reouires  a  different 
interpretation  to  be  put  on  sect.  308  of  the  Public 
Health  Act  from  that  which  has  been  established 
as  the  meaning  of  sect.  6&  of  the  Lands  Clauses 
Act.  Looking  at  the  case  as  wholly  governed  by 
sect.  308  of  the  Public  Health  Act,  it  seems  to  me 
to  be  clear  that  it  was  open  to  the  respondent 
(the  plaintiff)  to  pursue  the  course  of  having  the 
fact  of  damage  and  the  amount  of  compensation 


settled  in  the  first  instance  by  arbitratioiL     In 
establishing  his  case  under  that  section  the  plain- 
tiff had  to  sustain  four  propositions,  viz.,  first, 
that  he  had  sustained  damage;  secondly,  that 
such  damage  had  been  occasioned  by  reason  of 
the  exercise  by  the  local  authority  of  the  powers 
of  the  Act ;  thirdly,  that  such  damage  arose  in 
relation  to  some  matter  as  to  which  ne  was  not 
himself  in  default ;  and,  fourthly,  the  amount  of 
compensation  to  which  he  was  properly  entitled. 
Any  dispute  as  to  propositions  one  and  four  is 
to  be  settled  by  arbitration.    The  fact  of  damAge 
comes  first  in  the  section  and  is  the  foundation  of 
all  the  rest.    In  the  execution  of  his  duties  it  is 
difficult  to  see  how  the  arbitrator  can  avoid  inquir- 
ing whether  the  acts  complained  of  were  matters 
done  in  the  exercise  of  the  powers  of  the  Act,  and 
as  to  which  the  claimant  was  not  himself  in 
default,  so  as  to  limit  the  scope  of  his  assessment 
of  compensation;  but  his  decision,  if  any,  as  to 
the  liaoility  of  the  defendants  in  point  of  law 
would  not  be  binding  and  would  be  inoperative. 
If  the  damage  complained  of  has  been  occasioned 
apparently  by  reason  of  the  exercise  of  the  powers 
of  the  Act,  the  arbitrator  proceeds  to  assess  the 
amount  of  compensation  limited  to  such  damage, 
and  leaving  it  open  to  the  defendants,  if  they 
think  fit,  to  contest  their  liability  to  the  amount 
awarded  on  any  grounds  that  may  be  open  to 
them.    The  course  pursued  here  seems  to  me  to 
be  a  convenient  one ;  the  statute  does  not  forbid 
it,    nor  is  there  anything    to  be  found  in  its 
language  which  indicates  that  it  should  not  be 
open  to  the  party  who  alleges  that  he  is  iniured 
to  elect  to  have  the  compensation  which  he  daims 
assessed  in  the  first  instance   in   the   maimer 
prescribed  by  the  statute. 

Order  appealed  from  affirmed,  a/nd  appeal  di»- 
mieeea  wUh  costs. 

Solicitors  for  the  appellants,  Byrne  ajid  Lneas, 
for  Homfray  and  Holoerton,  Brierley  HilL 

Solicitors  for  the  respondent,  Maaceson,  Taylor, 
and  Amotdd,  for  Joseph  Higgs,  Brierley  HilL 


ApHl  1,  3,  and  4, 1884. 

(Before  the  Lobd  Chancellor  (Selbome),  Lords 
Blackbuen,  Watson,  and  Fitzgb&ald.) 

The  Justices  of  Middlesex  v.  The  Qtjsbn.  (a) 

ON  APPEAL  7S0M  THE  COUBT  07  APPEAL  IN  ENGLAND 

Prisons  Act  1877  (40  ^  41  Vid,  c.  21)-H8ftiper. 
annuaiion  —  GompensaiAon  —  ApporiiioMnmd — 
SwperanrviMilion  Act  1859  (22  Viet,  e.  26H 
Special  mvn/ute. 

At  the  time  of  the  coming  into  operation  cf  (he 
Prisons  Act  1877  (4/0  ^  41  Vict.  c.  21)  C.toastks 
governor  of  a  prison  which  had  been  wider  ike 
control  of  the  justices  ofM»  as  the  local  authoniy, 
but  by  the  Act  it  was  transferred  to  the  Secretary 
of  State  for  the  Home  Department,  Shortly  c^Ur- 
wards  U,,  who  was  not  in^XLpacitcUed  in  anyway, 
resigned  his  appointment  %n  order  to  facHitde 
some  improvements  in  the  organisation  qf  the 
prison,  and  the  Commissioners  of  the  Treasury 
granted  him  an  annuity  pursuant  to  sect,  36  of 
the  Act,  and  apportioned  it,  in  a^ecordanee  vim 
paragraph  4  of  that  section,  between  the  eoumty 
rates  ofm,  and  m^meys  to  be  provided  by  PdrUo' 

(a)  B«ported  by  0.  B.  Hau»Hi  Saq.,  BaRiilBr«t4Mr. 
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fneni.  No  apedal  minuie  wUhin  the  meaning  of 
aed.  lofiha  Superawntuition  Ad  1859  (22  Vid. 
e.  26)  VMM  made  or  laid  before  Parliament  with 
referenee  to  C.  or  his  office. 
Held  (affirming  the  judgment  of  the  court  below), 
thaif  upon  the  true  coiMtrudion  of  the  Ad,  the 
eommieeionere  had  power  to  dpportion  the  a/nnuity 
as  iheu  had  done,  and  that  the  provieione  of  the 
Ad  of  1S5Q  aeto  a  epedul  minute  were  diredoi'^f 
onhf,  and  noi  a  condition  precedent  to  the  grant' 
ing  of  an  annuity  etuh  as  that  in  question. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Brett,  M.B.,  Lindley  and  Bowen  L.  JJ.), 
reported  in  11  Q.  B.  Div.  656  and  49  L.  T.  Rep. 
N.  S.  614,  afiftrminff  a  judgment  of  the  Divisional 
Court  (Field  and  Stephen,  JJ.),  reported  in 
48  L.  T.  Bep.  N.  S.  480,  upon  a  special  case. 

The  special  case  is  set  out  in  the  reports  in  the 
court  below. 

The  question  arose  upon  a  rule  calling  upon  the 
justices  of  Middlesex  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  commanding  them  to 
pay  to  Col.  Colvill  the  proportion  of  the  pension 
awarded  to  him  as  the  late  governor  of  the  Cold- 
hath  Fields  Prison,  which  had  been  chared  upon 
the  county  rates  under  sect.  36  of  the  Prisons  Act 
1877  (40  A  41  Vict.  c.  21). 

A  special  case  was  afterwards  stated  for  the 
opinion  of  the  court,  who  held  that  the  justices 
were  liable,  and  their  decision  was  affirmed  as 
above  mentioned. 

This  appeal  was  then  brought  by  the  justices. 

B.  8.  Wright  and  Hannen  appeared  for  the 
appellants. 

The  Attomey^General  (Sir  H.  James,  Q.C.),  the 
SoUeOor'Oeneral  (Sir  F.  Herschell,  Q.C.),  and 
Dandnoerts,  for  the  Crown. 

The  argument  turned  entirely  upon  the  wording 
of  the  sections  of  the  Act,  and  appears  sufficiently 
from  the  judgment  of  their  Lordships. 

At  the  conclusion  of  the  arguments,  their  Lord- 
ships gave  judgment  as  follows : — 

The  LoKD  Chancellor  (Selbome). — My  Lords : 
Perhaps  it  may  be  convenient  that  your  Lord- 
ship' attention  should  first  be  directed  to  the  last 
pomt  which  has  been  raised  under  sect.  7  of  the 
Act  of  1859,  because,  if  that  point  were  tenable,  it 
would  be  entirely  fatal  both  to  the  grant  of  this 
pension  to  the  officer  now  immediately  concerned, 
and,  so  far  as  I  can  judge,  to  aU  the  grants  which 
have  been  made  to  any  officers  of  the  same  class 
— a  most  serious  consequence.  If  your  Lordships 
were  obliged  to  arrive  at  that  result  nobody  can 
tell  how  mr-reaching  it  might  be  in  its  operation 
and  effect  as  to  other  cases  also ;  and  it  would  be 
certainly  most  unwillingly  that  your  Lordships 
would  adopt  that  view,  not  only  bearing  in  mind 
those  consequences,  but  also  bearing  this  in  mind, 
that  though  the  point  does  not  seem  to  have  been 
lost  sight  of  either  when  the  special  case  was 
settled,  or  when  the  argument  took  place  before 
the  Court  of  Appeal,  yet  it  was  one  which  the 
justices  are  obviously,  and  for  reasons  creditable 
to  themselves,  most  unwilling  to  press,  which  they 
rather  endeavoured  to  use  as  putting  a  kind  of 
compulsion  upon  the  court  to  yield  to  their  views 
upon  a  totally  different  point,  and  therefore  it 
was  rather  a  subsidiary  portion  of  their  argument 
than  the  main  fundamental  ground  of  it,  and  yet 
it  is  evident  that  if  the  objection  is  tenable  it  is 
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a  fundamental  objection.  Now,  after  considera- 
tion, and  hearing  what  has  been  said  on  both 
sides,  your  Lordships  I  think  are  agreed  that  you 
may  safely  hold  wnat  is  said  here  about  the 
necessity  of  a  special  minute  to  be  directory,  and 
not  in  the  nature  of  a  condition  precedent  on 
which  the  validity  of  the  grant  must  essentially 
depend,  and  I  may  add  I  think  directory  for 
reasons  which  do  not  apply  to  anything  which  has 
been  actually  granted  m  the  present  case,  or  in 
any  case  ezactlv  like  it,  but  would  apply  to  any 
excess  beyond  tnat  which  in  the  present  case  has 
been  granted.  I  cannot  but  refer  upon  this 
subject  to  what  appears  in  the  documents  which 
are  part  of  the  special  case  as  to  the  practice  of 
the  Treasury.  This  particular  grant  was 
announced  not  alone,  but  with  other  grants  under 
the  Prison  Act  of  1877,  by  a  Treasury  letter 
addressed  to  the  Secretaiy  of  State  on  2Dd  Aug. 
1878,  in  which  the  Under-Secretary,  or  the 
proper  officer  of  the  Treasury,  writes :  "  I  am 
directed  by  the  Lords  Commissioners  of  Her 
Majesty's  Treasury  to  acquaint  you,  for  the 
information  of  the  Secretary  of  State,  that  my 
Lords  have  been  pleased  to  award  to  the  prison 
officers  mentioned  over  leaf,  the  pensions  set 
against  their  respective  names,  apportioned 
between  the  rates  out  of  which  their  salaries 
were  payable  immediately  before  the  1st  April 
1878,  and  moneys  voted  by  Parliamert,  and  I  am 
to  state  that  my  Lords  have  directed  the  Pay- 
master-General to  pay  the  portions  of  the 
pensions  payable  out  of  voted  moneys  from  the 
dates  specified  in  each  case."  And,  some  corres- 
pondence having  followed  with  the  county  officers, 
there  is  a  subsequent  letter  on  the  9th  Jan.  1879, 
from  the  Treasury  to  the  Secretary  of  State,  in 
which  this  is  said :  "  The  letter  announcing  the 
pension  is  the  only  evidence  of  the  action  of  the 
Doard  in  minting  it  which  has  ever  been  given, 
or,  as  my  Lords  believe,  has  ever  been  asked  for 
since  pensions  be^an  to  be  granted.  The  Comp- 
troller and  Auditor-(3-eneral,  an  authority  not 
open  to  the  charge  of  being  too  easily  satisfied, 
accepts  these  Treasury  letters  as  sufficient 
voucners  for  all  pensions  payable  out  of  public 
moneys.  It  is  not  immaterial  to  notice  that  when 
pensions  of  a  special  character  are  to  be  granted, 
the  Legislature  has  provided  that  copies  of  the 
minutes  granting  such  pensions  shall  be  laid 
before  Parliament.  Such  an  express  provision, 
coupled  with  uniform  practice  from  the  time  of 
this  statute  (22  Vict.  c.  26),  not  to  mention  the 
earlier  statute  of  1834  which  it  partly  embodies, 
sufficiently  proves  that  the  intention  of  the  Legis- 
lature was  to  leave  the  Treasury  to  settle  the 
routine  of  procedure  in  other  cases.  The  Prison 
Act  of  187/  contains  no  directions  to  the  Treasury 
as  to  the  process  of  awarding  pensions,  beyond 
such  as  may  be  gathered  from  the  word  *  award  * 
in  sect.  36  read  in  connection  with  the  Super- 
annuation Act  of  1869,  to  which  my  Lords  are 
referred  for  certain  purposes  in  that  same  section. 
My  Lords  consider  tnat  it  would  be  a  very  serious 
thing  for  a  public  department  to  depart  from  its 
procedure  in  the  transaction  of  its  business  after 
so  long  a  sanction  by  usage,  nor  can  they  consent 
to  do  so.  In  addressing  their  awards  to  the  Home 
Office  and  not  to  the  late  prison  authorities, 
my  Lords  have  believed  themselves  to  be  com- 
plying with  the  view  of  the  Secretary  of  State ;" 
and  so  on.     That  I  think  seems  to  show  that  the 
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view  upon  which  the  Treasury  have  acted,  and  all 
officers  have  acted,  upon  which  pensions  have 
actually  been  paid  and  the  payment  passed 
throu>2:h  the  Audit  Office,  has  been  this,  that 
except  when  an  exceptional  reason  has  required 
information  to  be  given  to  Parliament,  the 
ordinary  procedure  should  be  followed  in  ^1 
respects,  and  that  this  ordinary  procedure 
amounts  to  a  grant  and  an  award  of  a  pension, 
and  I  cannot  but  think  that,  when  we  bear  that  in 
mind,  as  we  properly  may  in  connection  with  the 
langua^  of  tne  clause,  we  can  see  our  way  to  dis- 
tinguish between  that  which  operates  as  a  grant 
to  the  pensioner  and  that  whicn  ought  to  be  done 
by  the  granting  authority  for  the  purpose  of 
giving  information  to  Parliament  in  certain  cases. 
The  clause  begins  with  the  words,  "  It  shall  be 
lawful  for  the  Commissioners  of  the  Treasury  to 
grant  to  any  person  retiring  or  removed  from  the 
public  service  in  consequence  of  the  abolition  of 
nis  office/'  and  so  forth,  "such  special  annual 
allowance  by  way  of  compensation"  as  they 
consider  proper.  I  need  not  follow  the  terms  of 
the  clause  at  this  moment.  Now  we  must  con- 
sider the  question  as  between  the  Treasury  and 
the  erantee.  It  woidd  be  a  most  serious  thing  if 
he  should  suffer  for  any  neglect  of  those  things 
which  are  to  be  done  in  any  particular  case  by  the 
Commissioners  of  the  Treasury,  of  which  he  has 
no  knowledge,  for  which  he  has  no  responsibility, 
and  over  which  he  can  have  no  control.  The 
correspondence  which  I  have  read  shows  distinctly 
that  as  a  general  rule  the  uniform  practice  of  all 
the  Government  Departments  is  to  consider  the 
grants  or  the  awaros  of  pensions  as  made  in  the 
manner  in  which  they  have  been  made  in  this 
particular  case,  and  I  cannot  but  ask  the  question 
in  those  cases  in  which  the  TroEtsury  ought  to 
make  a  special  minute  for  the  purpose  of  being 
laid  before  Parliament,  assuming,  as  I  suppose  we 
must  assume,  that  the  words  "special  minute*' 
have  some  technical  meaning,  and  that  such 
letters  as  those  which  I  have  read  do  not  come 
within  it — ^I  would  ask,  I  say,  the  question,  how  is 
it  possible  that  the  title  of  an  officer  to  his  pension 
can  be  held  to  depend  upon  a  thing  resting  with 
the  Commissioners  of  the  Treasury  alone,  upon 
minutes  to  be  made  by  them  in  their  own  proper 
minute-books  in  their  own  department,  to  which 
the  Acts  of  Parliament  do  not  ^ve  the  pensioner, 
as  far  as  I  can  see,  any  right  otacoess,  and  which 
they  do  not  even  require  to  be  communicated  to 
the  pensioner,  because  they  only  require  that  they 
shall  be  laid  before  Parliament?  With  those  pre- 
liminary considerations  we  have  to  approach  the 
words  which  relate  to  this  special  minute :  "  If 
the  compensation  shall  exceed  a  certain  sum,  I 
need  not  enter  into  the  details,  "  such  allowance 
shall  be  granted  by  special  minute  stating  the 
special  grounds  for  granting  such  allowance, 
which  minute  shall  be  laid  before  Parliament." 
It  seems  to  me  that  the  object  of  that  is  to 
account  for  the  excess,  and  to  account  for  it  by 
reasons  to  be  communicated  to  Parliament,  and 
that  in  the  nature  of  the  case  it  is  not  intended  to 
affect  the  validity  of  the  grant,  at  all  events  as 
far  as  relates  to  that  which  is  not  in  excess,  and 
which,  if  granted  alone,  would  not  require  any 
special  minute  at  all.  But  I  do  not  shrink  from 
going  further  than  that,  nor  from  saying  that  if 
that  which  is  granted  might  properly  be  granted, 
and  if  the  grant  or  the  award  is  made,  as  far  as 


the  officer  is  concerned,  in  the  usual  manner,  and 
communicated  to  him  in  the  usual  manner,  I  do 
not  think  that  the  neglect  of  the  Treasury,  or  of 
their  proper  officer,  to  record  in  their  proper  books 
a  special  minute,  or  their  neglect  to  lay  that 
special  minute  before  Parliament,  need  be  con- 
strued as  nullifying  what  otherwise  would  be  a 
valid  grant  and  award  of  a  pension  made  and 
announced  to  the  pensioner  in  a  form  which  is 
sufficient  in  all  otner  cases.  Therefore  I  think 
that  your  Lordships,  without  doing  any  real 
violence  either  to  the  spirit  or  to  the  language  of 
the  Act  of  Parliament,  may  dispose  of  that  argu- 
ment in  a  manner  which  certainly  would  avoid 
consequences  in  the  last  degree  inconvenient,  and 
I  may  add  unjust,  which  otherwise  might  possibly 
result.  That  argument  being  out  of  the  way,  it 
appears  to  me  that  the  rest  of  the  case  may  be 
disposed  of  without  much  difficulty.  I  will  first 
refer  to  the  arguments  raised  upon  the  clauses  of 
the  Act  of  1877.  Clause  36  of  that  Act  in  itis 
first  paragraph  speaks  of  a  case  of  superannuation 
after  a  certam  IcAgth  of  service,  or  s2Eter  a  certain 
age  has  been  attained,  but  it  also  applies  that 
very  term  "  superannuation  allowance  to  other 
cases  which  do  not  come  within  the  natural  and 
proper  idea  of  the  mere  word  "  superannuation," 
namely,  cases  of  incapacity  from  "  sickness,  age, 
or  infirmitv,  or  injury  received  in  the  actual  exe- 
cution of  duty,"  all  of  which  are  contingencies 
independent  of  mere  age,  independent  of  mere 
length  of  service,  and  therefore  to  which  the  term 
"  superannuation  allowance  "  can  only  be  applied 
in  a  secondary  and  not  strictly  etymological  sense. 
That  of  itself  seems  to  me  to  go  a  considerable 
way  towards  destroying  the  fbundatiaa  of  the 
main  argument  advanced  at  your  Lordships'  bar, 
which  was  this,  that  the  term  "  superannuatioii " 
or  "  superannuation  allowance  "  is  used  through- 
out this  and  other  Acts  in  a  technical  sense 
inapplicable  to  the  case  in  which  an  officer  is 
retired  and  put  upon  a  pension  for  the  reason 
that  his  office  is  abolished,  or  that  his  retirement 
will  facilitate  improvements  in  the  organisation 
of  the  department.  I  confess  I  can  see  no  reason 
in  the  nature  of  things,  or  in  the  original  mean- 
ing of  the  term,  why  what  is  granted  upon  com* 
pmsory  retirement,  or  upon  a  retirement  with 
the  consent  of  the  officer  because  it  is  desirable  to 
abolish  his  office  or  to  reorganise  his  department, 
should  not  be  called  a  superannuation  allowance 
as  much  as  in  a  case  in  which  he  retires  not 
because  he  has  attained  a  certain  age  or  has 
served  for  a  certain  number  of  years,  but  because 
he  has  suffered  accidental  injury  in  the  service, 
or  has  fallen  into  sickness  or  other  infirmity. 
Then  the  next  section  of  clause  36  is  this,  and 
this  IB  the  section  which  I  think  is  applicable  to 
the  present  case :  "  If  any  office  in  any  prison  to 
which  this  Act  applies  is  abolished,  or  any  officer 
is  retired  or  removed,  any  existing  officer  of  a 
prison  who  by  reason  of  such  alxMition,  retire- 
ment, or  removal  is  deprived  of  any  salary  or 
emoluments,  shall  be  dealt  with  in  manner 
provided  by  the  Superannuation  Act  1850,  with 
respect  to  a  person  retiring  or  removed  from  the 
public  service  in  consequence  of  the  abolition  of 
his  office,  or  for  the  purpose  of  facilitating  im* 
provements  in  the  orffanisation  of  the  department 
to  which  he  belongs.'  That  in  effect  means  that 
such  a  case  as  that  with  which  we  are  now  dealing 
should  be  dealt  with  under  sect  7  of  the  Snperw 
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animation  Act  1859.    Paragraph  3  of  clause  36  in 
the  Act  of  1877  deals    with  "prison   service," 
which  is  there  defined,  and  we  then  come  to  the 
particular  words  upon  which  so  much  argument 
was  offered  to  your  Lordships :  "  Any  annuity  by 
way   of   superannuation  allowance  or   gratuity 
granted  under  this  section  shall  be  apportioned 
between  the  period  of  service  before  the  commence- 
ment of  this  Act  and  the  period  of  service  after 
the  commencement  of  this  Act,  and  so  much  of 
such   annuity    or  allowance   as    is    payable    in 
respect   of   service   before    the   commencement 
of  this  Act,  regard  being  had  to  the   amount 
of  salary   then   paid,  but  without   taking  into 
account  any  number  of  years  added  to  the  officer's 
service  on  account  of  abolition  of  office,  or  for 
facilitating  the  organisation  of  the  department, 
shall  be  paid  by  the  prison  authority  of  the  prison 
in  which  the  officer  to  whom  such  annuity  or 
aQowance  is  granted  was  serving  at  the  date  of 
the   commencement  of   this   Act,  out  of   rates 
which  at  or  immediately  before  the  commence- 
ment of  this  Act  were  applicable  to  the  payment 
of  the  salary  of  such  officer,  and  the  residue  shall 
be  paid  out  of  moneys  provided  by  Parliament." 
Now  it  was  insisted,  as  I  understood  the  argu- 
ment, that  because  that  portion  of  the  clause 
begins  with  the  words  "  any  annuity  by  way  of 
superannuation    allowance  or   gratuity  granted 
under  this  section,"  the  apportionment  provided 
for  would  only  be  applicable  to  a  case  in  which 
the  retirement  is  after  a  certain  length  of  service 
or  a  certain  a^,  or  from  incapacity  by  reason  of 
sickness,  age,  infirmity,  or  injury  received  in  the 
execution  of  the  office,  as  to  which  it  is  indeed 
true  that  in  the  first  paragraph  of  the  section 
there  are  the  words  "  an  annuity  by  way  of  super- 
annuation allowance,  or  a  gratuity,"  the    same 
woids  which  we  have  in  this  fourth  para^aph. 
The  argument  was,  that  those  words  occurrmg  in 
both  those  places  mean  the  same  thing  in  both,  and 
therefore  that  they  mean  in  the   second  place 
neither  more  nor  less  than  they  mean  in  the  first, 
and  are  inapplicable  to  any  of  the  cases  mentioned  . 
in  the  second  paragraph  of  the  section,  and  there- 
fore to   the  case   now  before    your    Lordships' 
House.    Kow  I  cannot  but  think  that  that  argu- 
ment sticks  to  the  letter  and  loses  sight  entirely 
of  the  spirit  and  substance  of  the  clause.     I  am 
not  sure  whether  I  should  have  been  able  to  say 
80  if  there  had  been  nothing  in  the  context  of  the 
paragraph  itself  to  make  the  matter  clear,  because 
then  undoubtedly  there  would  have  been  force  in 
the  observation  that  the  words  "  any  annuity  by 
way  of  superannuation  allowance   or  gratuity 
are  the  very  same  words  i^rhich  occur  in  the  first 
paragraph  of  the  section,  and  do  not  occur  in  the 
section  elsewhere.    I  confess  that  that  is  the  only 
ai^^oment  which  would  have  had  much  weight 
with  me,  even  if  the  context  had  not  made,  as  it 
does  to  my  mind  make,  the  matter  perfectly  clear, 
hecause,  although  it  may  be  very  true  that  on 
account  of  the  natural  and  original  meaning  of 
the  word  "superannuation"  there  may  be  par- 
ticular clauses  in  some  of  the  Acts  upon    this 
nibject  which  give  a  more  limited   meaning  to 
that  word  than  others,  on  the  other  hand  there  are 
some  clauses  which  appear  to  me  to  justify,  and 
even  to  require,  a  larger  meaning,  and  I  cannot 
but  say  that  the  mere  t&ct  that  the  Act  of  Parlia- 
which  is  expressly  here  referred  to  as  the  Act  by 
which  the  grant  of  a  pension  in  such  a  case  as 


that  now  before  your  Lordships  is  to  be  regulated 
is  called  "  The  Superannuation  Act  of  1859,"  and 
is  referred  to  here  oy  title,  goes  a  very  long  way 
to  repel  the  narrow  and  technical  interpretation 
which  the  argument  of  the  appellants  seems  to  put 
upon  that  word  "  sunerannuation."     The  Legis- 
lature thought  that  all  the  cases  of  pensions  pro- 
vided for  by  the  Act  came  within  the  sense  of  the 
word   "superannuation,"    as    conveniently    and 
pNopularly  used,  sufficiently  to  make  that  short 
title  a  good  general  description  of  all  that  was 
done  by  the  Act.    But  I  need  not  dwell  upon  that 
point,  oecause  it  seems  to  me  that  upon  the  very 
face  of  this  dause  the  Legislature  has  manifestea 
in  the   most    unequivocal   manner   possible   an 
intention  to  include  in  these  words  "  any  annuity 
by  way  of  superannuation  allowance  or  gratuity  " 
the   particular  case  provided  for  by  the  second 
paragraph  with  which  your  Lordships  have  now 
to  deal.    The  words  "  without  taking  into  account 
any  number  of  years  added  to  the  officer's  service 
on  account  of  abolition  of  office,  or  for  facilitat- 
ing the  orfi^anisation    of  the  department,"    are 
applicable  to  that  case,  and  inapplicable  to  any 
other,  and  the  fact  that  that  is  not  to  be  taken 
into    account   shows   plainly  that  but  for  that 
exclusion  it  might  have  been  taken  into  account 
in  the  view  of  the  Legislature,  and  therefore  those 
are  cases  within  the  purview  and  intent  of  this 
particular  paragraph.      That  argument  of   the 
appellants  tnereiore  appears  to  me  entirely  to  fail. 
I  now  come  to  the  remaining  arguments.    The 
argument  upon  sect.  53  was  this :  that  this  par- 
ticular officer  would  not  have  been    entitled  to 
such  an  allowance  as  that  which  has  been  awarded 
him  under  the  Prison  Act  1865.    The  section  is : 
"  Nothing  in  this  Act  contained  shall  entitle  any 
existing  officer  of  a  prison  to  any  superannuation 
or  other  allowance,  the  conditions  oi  whose  office 
would  not  have  entitled  him  to  superannuation  or 
other  allowance  under  the  Prison  Act  1865."  But 
the  conditions  of  such  an  office  as  this  would  have 
entitled  this  officer  to  a  superannuation  or  other 
allowance  under  the  Prison  Act  1865 ;  that  is  to 
say,  would  have  entitled  him  in  the  only  sense  in 
which  anybody  could  have  been  entitled ;  it  would 
have  been  in  the  power  of  the  proper  authorities 
to  give  it  to  him.    And  the  section  does  not  say 
that  he  shall  not  be  entitled  to    any    other    or 
greater  superannuation  allowance  than  he  could 
have  obtained    under  the    Prison  Act  1865,  but 
that  unless  he  is  an  officer  holding  such  an  office 
as  would  have  brought    him  within  the  super- 
annuation  provisions    of   the   Act  of   1865,  ho 
shall    not   be    brought  within  those  provisions 
of    the    Act.     But    Col.  Colvill  was  an  officer 
who    would    have    been    within    those    provi- 
sions, and  being    such    an   officer    he  gets  the 
fuU  benefit  of  the  provisions  of  this  Act.    That 
argument,    therefore,   entirely   fails.     Then    we 
come  to  the  argument  upon  the  Act  of  1859.  Now 
I  do  not  think  it  advisable  without  necessity  to 
enter  into  a  question  upon  which  possibly  some  of 
your  Lordships  may  not  take  the  same  view  as  I 
do.    I  have  certainly  formed  a  pretty  clear  and 
decided  opinion  as  to  what  is  the  meaning  of  the 
hypothesis  in  sect.  7  of  the  Act  of  1859    upon 
wbich  the  necessity  for  a  special  warrant  depends, 
and  1  certainly  do  think  that  contemplates  this 
case,  that  there  is  an  amount  ascertained  which  it 
is  proposed  to  award  by  way  of  compensation  to 
the    officer    under    that    section,    which    would 
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exceed  the  amoimt  to  whicli  he  woiQd  be  entitled 
calculated  upon  the  principles  of  sect.  2  with  ten 
years  added  to  his  actual  period  of  service,  and  it 
does  not  appear  to  me  I  confess,  at  present,  though 
I  do  not  think  it  at  all  necessary  for  your  Lord- 
ships to  decide  the  question,  that  that  can  be 
expanded  into  anything  more  than  ten  years  by 
anything  which  is  done,  or  by  any  right  or  title 
derived  by  the  officer  under  sect.  4.  But  that 
point  ^our  Lordships,  in  my  opinion,  need  not 
determine,  because  it  is  admitted  here  as  a 
matter  of  fact  that  nothing  has  been  apportioned 
against  the  justices  of  tne  annuity  granted  to 
Col.  Colyill  excepting  the  amount  to  which  he 
would  be  entitled  in  respect  of  length  of  service 
computed  upon  the  principles  of  sect.  2  of  the 
Act  of  1859,  and  the  additions  made,  if  properly 
made,  under  sect.  4  of  the  same  Act ;  ana  the 
question  is  whether  those  are  matters  which, 
aecording  to  the  true  interpretation  of  the  Act  of 
1877,  can  properly  be  chargeable  upon  the  county 
by  way  of  apportionment.  No  question  arises  as 
to  the  amount  computed  upon  the  actual  length 
of  service  under  sect.  2  ;  it  is  admitted,  upon  the 
assumption  of  there  being  a  valid  grant  of 
pension  at  all,  that  it  was  apportionable  as  it  has 
been  apportioned  against  the  county.  But  the 
c]ue8tion  arises  under  sect.  4.  Now  sect.  4  of  the 
Act  of  1859  provided  this,  thab  by  a  general  order 
or  warrant  the  Treasury  might  direct  that  when 
any  person  now  holding  an  office  coming  within 
any  of  certain  classes  should  retire  from  the 
public  service,  a  number  of  years  not  exceeding 
twenty,  to  be  specified  in  the  order  or  warrant, 
should,  im  computing  the  amount  of  super* 
annuation,  be  added  to  the  number  of  years 
during  which  he  might  actually  have  served.  It 
is  manifest  that,  in  the  cases  to  which  that  provi- 
sion applies,  the  additional  number  of  years  is  not 
added  in  respect  of  abolition  of  office,  or  to  aid  in 
the  reorganisation  of  the  department,  but  it  is 
added  in  respect  of  a  totally  different  class  of  con- 
siderations, namely,  the  character  of  the  office 
and  the  reouirement  of  peculiar  qualifications  in 
the  person  nolding  that  office.  -Well,  that  being 
so,  the  next  Question  is  whether  Col.  Colvill's 
(!omes  within  that  provision  at  all  or  not.  In  the 
year  1800,  the  year  which  immediately  followed 
the  passing  ot  that  Act,  a  general  order  or 
warrant  was  duly  made  by  the  Commissioners  of 
the  Treasury  specifying  certain  classes  of  officers 
who  were  to  have  tlie  benefit  of  this  4th  section  to 
the  extent  there  mentioned.  The  governors  of 
prisons  are  put,  in,  as  I  understand,  so  as  to 
entitle  them  on  retirement  to  have  five  years 
added  to  their  period  of  service  on  account  of 
special  qualifications  within  the  meaning  of  that 
4th  section  being  required  of  them.  It  is  said, 
and  truly  said,  that  in  1860  Col.  Colvill  was  not  a 
governor  of  any  public  prison,  and  was  not  a 
public  servant  or  a  public  civil  servant  in  the 
sense  of  these  Acts  or  of  that  order.  But  when 
in  1877  he  was  brought  within  that  category,  and 
when  under  the  Act  of  1877  the  Superannuation 
Act  of  1859  was  made  applicable  to  the  case 
of  pensions  on  the  retirement  of  such  an 
officer,  I  apprehend  that  the  Act  of  1859 
was  made  applicable  in  all  its  provisions, 
and,  as  he  had  then  become  and  was  a  public 
^<ervant  in  the  civil  service  of  the  Crown  within 
one  of  those  categories  which  had  been  mentioned 
111  the  order  or  warrant  of  1860,  it  appears  to  me 


?uite  impossible  to  say  that  sect.  2  of  the  Act  of 
859  is  to  be  applied  to  this  case,  and  not  sect.  4. 
That  being  so,  the  addition  of  five  years  is 
properly  made  to  his  actual  period  of  service, 
and  that  is  in  respect  of  the  peculiar  character 
of  his  office  and  tne  qualifications  required  for 
it.  That  being  so,  when  we  come  back  to  sect.  36 
of  the  Act  of  1877  it  seems  quite  impossible  to 
treat  those  five  years  as  to  be  excluded  under  the 
words  "  without  taking  into  account  any  number 
of  years  added  to  the  officer's  service  on  account 
of  abolition  of  office,  or  for  &<;ilitating  the  organi- 
sation of  the  department,"  because  those  five 
years  were  not  added  to  the  officer's  service  on 
account  of  abolition  of  office,  or  for  facilitating 
the  organisation  of  the  department,  but  were 
added  for  a  totally  different  purpose,  and  nothing 
has  been  added  which  can  come  within  that 
category.  Nothing  has  been  apportioned  against 
the  county  except  that  portion  of  this  gentleman's 
pension  which  represents  his  actual  period  of 
service  and  that  additional  portion  which 
represents  the  allowance  of  so  many  years,  in 
addition  to  the  years  of  actual  service,  not  added 
on  account  of  the  abolition  of  his  office  or  for 
facilitating  the  organisation  of  the  department, 
but  because  he  was  the  governor  of  a  prison  in  a 
particular  category.  I  really  cannot  agree  with 
the  argument  tnat  there  is  the  smallest  difficulty 
in  apportioning  over  the  number  of  years'  service 
the  total  amount  of  compensation,  though  five 
years  are  added  to  the  actual  service.  It  is  as. 
easy  to  apportion  a  hypothetical  addition  of  fivei 
years  as  it  is  to  apportion  the  actual  period  o£ 
service.  The  thing  to  be  apportioned  is  "any 
annuity  by  way  of  superannuation  allowance  or 
gratuity  granted  under  this  section."  The 
annuity  granted  under  this  section,  excluding 
that  which  it  is  proper  to  exclude,  is  the  annuity 
which  represents  the  actual  period  of  service  and 
the  five  years  added.  The  manner  of  apportion- 
ment is  far  from  difficult,  because  it  is  to  be 
between  the  period  of  service  before  the  com- 
mencement of  this  Act,  an  ascertained  period* 
and  the  period  of  service  after  the  commence- 
ment of  this  Act,  an  ascertained  period.  The 
numerical  ratio  is  ascertained  by  a  comparison  of 
the  two  periods.  The  thing  to  be  apportioned  is 
the  annuity  actually  granted  by  way  of  super- 
annuation allowance,  excluding,  as  in  this  case 
has  been  excluded,  any  number  of  years  added 
for  abolition  of  office  or  for  facilitating  the  organi- 
sation of  the  department.  Therefore,  the  princi- 
pal argument  filling,  namely,  that  there  has  been 
no  v&did  grant  of  an  allowance,  the  result  is- 
that  the  order  appealed  from  is  right  and  on^ht^ 
to  be  affirmed,  and  I  move  your  Lordships 
accordingly. 

Lord  Blackbubn. — My  Lords:  I  am  of  the 
same  opinion.  I  think  it  is  most  convenient  to 
begin  by  referring  to  the  Superannuation  Act  of 
1859,  and  considering  the  Question  as  if  the 
justices  of  Middlesex  had  notning  to  do  with  this 
case,  as  if  it  was  Col.  Colvill  who  was  setting  up 
a  claim  which  had  somehow  come  before  us  to 
have  a  pension  calculated  upon  the  number  of 
years  that  have  been  allowed  to  him,  and  that  he 
was  seeking  that  pension  under  the  Super- 
annuation Act  of  1859,  I  will  consider  that  first. 
Now,  supposing  that  to  be  so,  sect.  7  is  the  one 
under  wnich  he  would  claim :  "  It  shall  be  lawful 
for  the  Commissioners  of  the  Treasury  to  grant. 
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to  any  person  retiring  or   removed   from    the 

Eublic  service/*  upon  grounds  which  apply  to 
ol.  Colvill's  case,  "such  special  annual  idlow- 
anceby  way  of  compensation  as  on  a  full  con- 
sideration of  the  circumstances  of  the  case  may 
seem  to  the  said  commissioners  to  be  a  reasonable 
and  just  compensation  for  the  loss  of  office." 
Now,  stoppinff  there,  it  is  plain  enough  that  the 
Lords  of  the  Treasury  are  to  be  the  sole  judges, 
or  the  persons  who  are  to  judge  what  they  think 
8  reasonable  and  just  compensation  for  the  loss 
of  office,  and  that  they  are  to  grant  that  by  way 
of  an  annual  allowance.  But  what  follows  imme- 
diately afterwards  gives  an  indication  of  how  the 
legislature  supposed  they  would  consider  it. 
**  If  the  compensation  shall  exceed  the  amount  to 
which  such  person  would  have  been  entitled  under 
the  scale  of  superannuation  provided  by  this  Act," 
is  the  idea  which  then  comes  in.  From  that  it  is 
plain  enough  that  the  Legislature  thought  that 
the  annuity  which  would  oe  granted  would  be 
considered  thus  :  if  instead  of  the  man  being 
turned  out  of  his  office  he  had  retired  as  being 
superannuated,  he  would  have  had  an  annuity  in 
such  and  such  a  proportion  to  his  salary.  Li 
Col.  Colvill's  case  it  would  have  been  an  annuity 
proportioned  to  twenty-three  years  of  service,  he 
having  come  within  the  class  which  is  mentioned 
in  sect.  4  as  being  a  peculiar  class  to  be  dealt 
with  in  a  peculiar  manner.  On  that  ground  Col. 
Colvill  would  have  hetfa  entitled  to  that  unless 
what  follows  is  made  a  condition  precedent  to  the 
granting  by  the  commissioners  of  the  retiring 
allowance  to  him.  It  says  that  if  it  exceeds  what 
it  would  be  if  ten  years  were  added  to  the  number 
of  years  he  had  actually  served,  "  such  allowance 
shall  be  granted  by  special  minute,  stating  the 
special  pounds  for  granting  such  allowance, 
wliich  minute  shall  be  laid  wfore  Parliament." 
I  do  not  inquire  into  the  question  whether  or  no 
the  particular  case,  is  brought  within  that  class 
for  which  a  special  minute  is  required,  whether 
ten  years  being  added  under  this  section,  and  five 
;year8  being  added  under  sect.  4,  brings  it  within 
the  term  requiring  a  special  minute.  I  do  not 
'inquire  into  that.  I  will  assume  for  the  purposes 
<of  the  argument  that  it  does  require  a  special 
minute,  though  I  am  not  prepared  exactly  to 
express  an  opmion  either  one  way  or  the  other 
upon  the  question,  and  that  the  Lords  of  the 
Ireasury  neglected  their  duty  in  not  making  a 
special  minute  stating  the  special  grounds,  and 
laying  that  minute  before  I'arliament.  I  think 
that  IS  not  intended  to  be  a  condition  precedent 
to  the  grant  in  favour  of  the  officer  of  his  retiring 
■allowance,  but  as  what  is  commonly  called 
directory  only.  It  is  an  enactment  put  in,  if  I 
may  use  plain  English  about  it,  in  case  there 
■should  be  "jobs;"  the  Lords  of  the  Treasury, 
when  they  do  this  unusual  thing,  shall  state  in  a 
minute  their  special  reasons  for  it,  and  shall  lay 
that  minute  before  Parliament,  and  have  them 
criticised.  There  are  many  cases  (I  was  not 
aware  that  this  point  was  to  be  raised,  and  I  have 
not  looked  into  them,  and  I  cannot  refer  to  them), 
but  there  is  a  numerous  class  of  cases  in  which  it 
has  been  held  that  certain  provisions  in  Acts  of 
Parliament  are  directory,  in  the  sense  that  they 
were  not  meant  to  be  a  condition  precedent  to  a 
grant,  or  whatever  it  may  be,  but  a  condition  sub- 
sequent, a  condition  as  to  which  the  responsible 
persons  may  be  blameable  and  punishable  if  they 


j  do  not  act  upon  it,  but  their  not  acting  upon  it 
shall  not  invalidate  what  they  have  done,  third 
persons  having  nothing  to  do  with  that.  Therefore 
if  this  case  had  arisen  under  the  Superannuation 
Act  of  1859,  and  that  Act  alone,  I  think  that  Col. 
Colvill  would   have  been  entitled  to   a   super- 
annuation  allowance   which   he    has    received, 
calculated  upon  a   number  of  years   including 
both  the  years  of  his  service  and  also  the  ten 
years  which  have  been  added  on  account  of  the 
abolition  of  his  office.     Now  let  us  see  what  the 
Legislature   said  in  another  Act  of  Parliament. 
Inasmuch  as  this  was  a  prison  office  which  had 
been    transferred  to  the  Government,  and   Col. 
Colvill  retired  from  it  after   he  had  become   a 
civil  servant  of  the  Grovemment  under  the  Prisons 
Act,  we  are  referred  to  sect.  36   of   the   Act 
40  <&  41  Yict.  c.  21.    That  section  provides,  first, 
that  if  any  officer  retires  on  account  of  ill-health, 
or  for  various  other  reasons  which  do  not  apply 
to  the  present  case,  a  superannuation  allowance 
shtill  be  granted.    Then,  secondly,  it  says  that  **  If 
any  office  in  any  prison  to  which  this  Act  applies 
is  abolished,  or  any  officer  is  retired  or  removed, 
any  existing  officer  of  a  prison  who  by  reason  of 
such  abolition,  retirement,  or  removal,  is  deprived 
of  any  salary  or  emoluments,  shall  be  dealt  with 
in  manner  provided  by  the  Superannuation  Act 
1859  with  respect  to  a  person  retiring  or  removed 
from  tho  public  service  in   consequence  of  the 
abolition  oi  his  office,"  and  so  on.    That  brings  us 
to  this,  that  Col.  Colvill  having  now  retired,  his 
case  is  to  be  dealt  with  according  to  the  Act  of 
1859,  sect.  7,  to  which  I  have  already  alluded,  and 
that  says  he  is  to  have  such  annual  allowance  as 
the  Lords  of  the  Treasury,  considering  all  tho  cir- 
cumstances, think  it  just  to  appoint  to  him.  Then 
comes  the  provision  on  which  the  present  question 
arises  :  "  Any  annuity  by  w^  of  superannuation 
allowance  orgratuity  granted  under  this  section" 
(that  is  sect.  36),  which  includes,  I  should  have 
thought  if  there  had  been  nothina:   else  to  the 
contrary,  not  only  a   superannuation  allowance 
properly  so  called,  but  an  allowance  granted  under 
the  clause  which  has  preceded  it  beginning  with 
the  words,    "If   any    office    in    any   prison    is 
abolished."    I  should  have  thought  that  it  would 
have  come  under  that  if  it  had  stood  alone,  but 
that  would  have  been  a  matter- of  some  doubt  and 
difficulty.    It  "  shall  be  apportioned  between  the 
period  of   service  before  the  commencement  of 
this  Act  and  the  period  of  service  after  the  com- 
mencement of  this  Act,  and  so  much  of  such 
annuity  and  allowance  as  is  payable  in  respect  of 
service  before  the  commencement  of    thui    Act, 
re^rd  being  had  to  the  amount  of  salary  then 
paid."    In  tne  present  case  the  amount  of  salary 
was  not  altered,  but  owing  to  Col.  Colvill  having 
become  a  civil  servant  the  amount  of  his  super- 
annuation allowance  on  which  he  would  retire  was 
altered,  but    that,  I  think,  does    not  affect  the 
present  case.    "  But  without  taking  into  account 
any  number  of  years  added  to  the  officer's  service 
on  account  of  abolition  of  office,  or  for  facilitating 
the  organisation  of  the  department,  shall  be  paid 
by  the  prison  authority."     That  is  really  wnere 
the  ouestion  comes  in.    It  was  argued  that  in  the 
previous    Acts  (and  owing  to  the  very  clumsy 
mode  in  which  the  Act  is  drawn  referring  to  a 
whole  number  of  previous  Acts,  I  suppose  we 
ought   to   look   at   them  all)    "superannuation 
allowance  "  has  acquired  a  technical  meaning,  or 
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rather  it  was  not  said  it  had  acquired  a  technical 
meaning,  but  that  it  had  often  oeen  used  in  one 
sense,  whereas  "  allowance  by  compensation  "  had 
been  used  in  another,  and  therefore  we  ought  to 
constrne  the  earlier  part  of  the  section  as  confined 
to  those  which  were  strictly  superannuation 
allowances.  That  argument  would  hardly,  I  think, 
have  jirerailed  with  me  (although  I  see  Lindley, 
L.J.,  if  I  understand  him  rightly,  says  in  his 
judCTient  that  it  would  have  prevailed  with  him) 
if  tnis  subsequent  part  of  tne  section  had  not 
come  in,  but  when  I  find  these  words  added, 
"  But  without  taking  into  account  any  number  of 
years  added  to  the  officer's  serrice  on  account  of 
abolition  of  office,"  it  becomes  quite  clear  to  my 
mind  that  the  Legislature  meant  to  include  in  it 
not  only  the  superannuation  allowance  which  was 
mentioned  in  the  first  part  of  the  paragraph,  but 
also  the  allowance  which  by  the  wording  of  the 
second  paragraph  in  sect.  86  is  orderea  to  be 
given,  dealing  with  him  in  the  same  way  as  he 
woald  have  been  dealt  with  under  the  Act  of  1859 
if  he  had  been  a  civil  servant  under  the  Act  of 
1859,  and  in  that  case  he  is  to  have  such  annu^ 
allowance  as  the  Lords  of  the  Treasury  have 
thought  to  be  reasorable  and  just  compensation, 
but  if  such  annual  allowance  exceeds  the  amount 
which  he  would  have  been  entitled  to  as  super- 
annuation, then,  says  the  Act,  that  portion  of  the 
amount  which  is  measured  by  the  additional 
years  granted  on  account  of  abolition  of  office 
shall  be  struck  off,  and  the  justices — or  the  people 
who  pay  the  rates — shall  not  be  called  upon  to 
pay  that,  but  it  shall  be  paid  out  of  moneys  voted 
oy  Parliament.  Why  should  not  that  be  just  and 
proper?  I  cannot  see.  It  seems  to  me  very 
reasonable  and  proper.  If  once  you  say  the 
retirement  is  to  be  compensation  for  having 
served  for  a  time  under  the  ratepayers,  and  then 
after  a  time  having  served  under  the  Crown  and 
now  being  tumea  out,  it  seems  to  me  most 
reasoiuible  that  the  amount  of  compensation 
which  is  given  should,  as  &r  as  regards  the 
service  berore,  fall  upon  the  ratepayers,  and  that 
the  amount  as  far  as  regards  the  service  since 
should  fall  upon  the  Grown  who  have  enjoyed  it 
since ;  and  so  far  as  regards  that  portion  which 
is  added  in  consequence  of  the  abolition  of  the 
office  subsequently  to  his  becoming  a  servant  of 
the  Crown,  that  snould  fall  on  the  Crown.  That 
seems  to  me  perfectly  reasonable  and  just,  and 
that  is,  I  think,  what  the  Legislature  has  said. 
There  is  one  other  point  that  was  made.  It 
was  said  that  under  sect.  4  of  the  Superannuation 
Act  the  amount  which  he  was  to  have  when  he  was 
retiring  under  superannuation  was  to  depend 
on  the  number  of  years  service,  and  if  he  was  in 
a  particular  class  within  which  the  governors  of 

Ensons  (the  office  which  Col.  Colvill  held)  were 
rought,  he  was  not  only  to  have  that  amount  of 
superannuation  which  was  allowed  him  for  the 
years  of  service,  but  also  five  years  more  just 
as  if  he  had  served  five  years  more.  Sucn  is 
the  enactment  there.  That  is  an  addition  to  his 
superannuation  allowance,  if  it  had  come  to  be 
a  superannuation  allowance  by  adding  years, 
but  it  is  not  an  addition  by  acfding  years  owing 
to  the  abolition  of  the  office.  It  is  the  amount 
of  the  superannuation  which  he  would  have  been 
entitled  to  upon  his  past  service,  he  being  in  a 
particular  class  in  which  in  that  particular  way 
the  amount  of  superannuation  has  oeen  increased, 


and  therefore  it  seems  to  me  to  be  dear  enough, 
looking  at  it  quite  independently  of  the  other 
(question,  that  tne  five  years  added  under  sect.  4 
is  just  like  the  twenty-three  years  actually  served, 
not  an  addition  on  account  of  the  abolition  of  the 
office,  but  an  addition  on  account  of  qualification, 
and  consequently  it  is  not  taken  out  of  the  96th 
section,  and  it  is  not  prevented  from  being  part 
of  what  would  fall  on  the  justices  or  ratepayers 
of  Middlesex.  There  were  one  or  two  smaller 
points  about  the  nature  of  the  appointments  of 
Col.  Colvill,  some  at  earlier  times,  and  some  later, 
but  I  do  not  think  they  were  much  pressed,  and 
certainly  they  seem  to  me  to  have  been  completely 
disposed  of ;  therefore  I  will  not  waste  time  by 
going  into  them.  I  therefore  quite  a^ree  thrt 
tne  decision  below  is  correct,  and  that  it  should 
be  affirmed. 

Lord  Watson. — ^My  Lords :  I  am  of  the  aame 
opinion  in  this  case    with    that  which  has  been 
already  expressed  by  my  noble  and  learned  friends. 
I  cannot  say  that  the  36th  section  of  the  Prisons 
Act  of  1877  appears  to  my  mind  to   be   of  so 
extremely   doubtful    interpretation   as    it    was 
regarded  by  the  learned  judges  of  the  Court  of 
Appeal.    ISo  doubt,  if  you  look  at  the  provisions 
of  &at  Act,  and  also  the  provisions  of  tne  various 
Superannuation  Acts  that  have  been  passed  from 
time  to  time,  there  is  a  great  deal  of  looseness  in 
the  way   in   which  the  terms  "superannuation 
allowance"    and    "annuity    by   way    of   super- 
annuation  aUowance"    have   been   used.    _  The 
expression,  it  may  be  said,  as  used  has  not  in  all 
cases  been  very  accurate  or  very  appropriate,  but 
I  do  not  think  there  can  be  any  reasonable  doubt 
as  to  what  its  signification  is  in  the  4th  para- 
miph  of  the  d6th  section  of   the  Act  of    1877. 
Turning  to  the  provisions  of  the  Superannuation 
Act  of  1859, 1  think  Mr.  Wright's  criticisms  upon 
that  term  were  so    far   justified.     I  think   the 
term    "superannuation   allowance"    is    used  to 
denote  an  allowance  made  in  respect  of  service 
and  calculated  according  to  the  period  of  service 
upon  a  higher  and  lower  scale  according  as  the 
case  dealt  with  by  the    Commissioners    of    the 
Treasury  is   or  is  not  within  sect.  4  as  well  as 
within  sect.  2  of  the  Act.    On  the  other  hand, 
where  an  office  has  been  abolished,  or  an  oflicer 
entitled  to  superannuation   allowance  has  been 
retired  in  order  to  make  way  for  the  reorganisa- 
tion of  the  public  department  to  which  he  belongs, 
the  consideration  given  to  him  in  respect  of  his 
removal  or  retirement  is  termed  in  the  statute  an 
"  allowance,'*  and  in  other  parts  of  it  is  dealt  with 
as   compensation.    But   whatever  may   be   the 
meaning  of  the  words  as  used  in  the  Act  of  1859, 
we  are  not,  in  this  question  between  the  Treasury 
and  the  justices,  dealing  with  the  provisions  of 
that  statute  at  idl ;  we  are  under  the  36th  section 
of  the  Prisons  Act.  Now  at  the  outset  of  that  the 
words  "an  annuity   by  way  of  superannuation 
allowance"    are    undoubtecUy    applied    to    the 
ordinary  case  of  the  retirement  of  an  officer,  but 
including  retirement   not  necessarily  from  age, 
but  possibly  from  injuries  received  in  the  actual 
execution  of  his  duty,  or  from  sickness  and  so  on. 
Then  follows  the  provision  in  the  2nd  paragraph 
of  that  section  with  regard  to  the  case  of  retire- 
ment or  removal  such  as  is  dealt  with  by  the  7th 
section  of   the  Act  of   1859,  and   the   provision 
made  in  the  statute  of  1877  is  that  cases  of  prison 
officers  coming  within  that  shall  be  dealt  with  in 
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manner  provided  by  the  Snperannnation  Act  of 
1859 ;  and  if  the  enactment  had  ended  there,  there 
would  have  been  some  room  for  applying  the 
argument  which  was  addressed  to  na  on  behalf  of 
the  appellants,  but  when  yoa  come  to  the  4th 
section,  which  is  really  the  material  part  of  the 
clause  in  the  present  case,  it  is  perfectly  clear  that 
the  Legislature  by  the  words  "  annuity  by  way  of 
Bu^rannnation  allowanoe  or  gratuity  "  intended 
to  mclude  not  only  allowanoes  made  in  respect  of 
■errioe,  and  calculated  by  duration  of  seryice,  but 
also  allowances  made  in  respect  of  abolition  of 
office,  and  enforced  retirement  in  order  to  make 
way  for  improvements  in  the  organisation  of 
officer's  department,  because  it  provides  that 
snch  annmty  when  apportioned  shall  not  be 
apportioned  as  a  whole,  out  that,  in  separating 
tne  amounts  that  are  to  be  severally  borne 
by  the  Treasury  on  the  one  hand  and  the  old 
prison  authority  on  the  other,  you  are  to  lay  out 
of  the  account  utogether  that  part  of  the  sJlow- 
ance  which  has  been  added  ov  reason  of  the 
abolition  of  office,  or  the  compulsory  retirement 
of  the  officer.  Now  that  section  not  onl^  points 
to  the  very  wide  meaning  which  the  Legislature 
obviously  intended  to  give  to  the  words  *'  annuity 
b}[way  of  compensation  allowanoe,"  but  to  my 
mind  it  goes  a  step  further.  It  indicates  that  it 
is  to  be  the  duty  of  the  Treasury,  in  giving  an 
allowance  to  one  who  has  been  an  officer  of  the 
old  prison  authoritjr,  to  ^ve  him  the  total  sum 
upon  different  considerations;  to  give  him  first 
an  allowance  in  respect  of  the  term  of  service,  if 
any,  to  which  he  is  entitled,  and  then  to  add  to 
it  a  special  allowance  under  sect.  7,  irrespective 
of  service,  and  on  account  solely  of  abolition  of 
office,  or  compulsory  retirement.  If  that  were 
not  ^ven  effect  to  by  the  Treasury  it  would  be  im 
possible,  BO  far  as  I  can  see,  to  arrive  at  the  just 
sum  which  is  to  be  apportioned  as  between  the 
Treasury  and  the  justices.  Now  the  provision  of 
that  4th  clause  is,  that  the  justices  are  to  bear 
their  due  proportion  according  to  the  term  of 
years  for  Tfniicn  he  has  served  under  them  of  so 
much  of  the  annuity  or  allowance  as  is  payable  in 
respect  of  service  "before  the  commencement  of 
this  Act.  That  clearly  refers  to  the  allowance  to 
which  the  officer  might  be  entitled  under  sect.  2 
of  the  Superannuation  Act,  because  that  in  terms 
of  sect.  2  is  an  allowance  granted  to  a  })er8on  who 
has  served  in  an  established  capacity  in  the 
permanent  civil  service  of  the  State.  But  what  is 
added  to  that  under  sect.  4  of  the  Act  of  1859  is 
quite  as  much  an  allowance  in  respect  of  service 
as  the  allowance  given  him  under  sect.  2.  As  I 
read  it  sect.  4  is  not  a  separate  and  independent 
enactment  giving  a  distinct  allowance  for  distinct 
considerations,  but  an  enactment  intimately 
connected  with  sect.  2,  giving  an  allowance  upon 
an  increased  scale  to  officers  in  whose  cases  for 
the  due  performance  of  the  duties  of  their  office 
higher  qualifications  are  required  than  in 
ox^inary  circumstances.  The  provision  of  sect.  4 
is  not  thi^  an  addition  shall  be  made,  or  a 
separate  allowance  given,  but  that,  in  computing 
the  amount  of  superannuation  allowance  which 
may^  be  granted  to  him  under  the  foregoing 
section  of  the  Act,  there  shall  be  added  a  certain 
number  of  years.  The  provision  is  made  not  for 
the  purpose  of  giving  a  separate  allowance,  but 
for  the  purpose  of  giving  an  additional  item 
leading  to  an  increas^  total  sum  in  computing 


the  provision  under  sect.  2  of  the  statute.  Well, 
that  being  so,  I  think  it  perfectly  clear  upon 
these  considerations  that  sect.  36  of  the  Act 
makes  it  incumbent  on  the  justices  to  bear  that 
proportion  of  the  retiring  allowance  of  Col. 
Colvill  which  the  judgment  of  the  Court  of 
Appeal  lays  upon  them.  But  then  a  very 
ingenious  argument  was  raised,  and  more  firmlj 
insisted  upon  at  your  Lordships*  bar  than  it 
seems  to  have  been  before  the  Court  of  Appeal, 
to  this  effect,  that  under  sect.  7  it  is  incumDent 
on  the  Treasury,  when  they  give  an  allowance  to 
an  officer  who  has  been  removed  or  compulsorily 
retired  for  the  purposes  in  that  section  stated,  to 
proceed  by  means  of  a  special  minute,  and  that 
special  minute  must  be  laid  before  Parlia- 
ment. I  do  not  think  it  necessary  for  the 
purposes  of  this  case  to  state  what  mv  own 
views  are  of  the  just  construction  of  that- 
section.  That  is  a  question  which  it  does  not 
appear  to  me  that  the  justices,  the  appellants, 
are  entitled  or  have  any  right  to  raise  in  the 
present  cas&  The  enactments  with  regard  to  a 
special  minute  appear  to  me  to  be  plainly 
directory.  I  do  not  think  it  was  intended  that 
it  should  be  a  condition  precedent  of  an 
arrangement  made  by  the  Treasury  with  respect 
to  a  retirement  of  a  prison  officer  or  any  other 
civil  servant  whose  case  falls  within  the  7th 
section  of  the  statute,  that  he  should  have 
the  implied  assent  of  ^  Parliament  from  the 
presentation  of  such  a  minute,  and,  I  suppose,  its 
lying  unchallenged  on  the  table  of  either  House 
of  Parliament  for  a  certain  period.  That  was 
not  the  intention  of  the  provision.  It  was 
not  intended  to  take  away  from  the  Cpminis- 
sioners  of  the  Treasury  the  power  of  making 
these  arrangements.  The  provision  is,  that  for 
the  information  of  Parliament  a  minute  contain- 
ing the  speciid  reasons  for  granting  a  large 
allowance  to  a  civil  servant  in  such  circum- 
stances shall  be  laid  upon  the  table,  it  being  of 
course  within  the  power  of  one  of  the  Houses 
of  Parliament  to  d^  as  they  choose  in  com- 
mittee of  supply  with  the  allowanoes  that  are 
made  by  the  Treasury.  Therefore,  my  Lords,  it 
appears  to  me  that  we  must  here  assume,  and  I 
do  assume,  that  everything  was  rightly  done,  and 
certainly  that  it  is  not  witnin  the  competency  of 
the  appellants  to  challenge  what  was  done  by  the 
Treasury  in  making  an  addition,  as  I  think  the 
Act  of  1877  directs  them  to  do,  to  the  salary  of  CoL 
Colvill  in  respect  of  his  having  been  removed  in 
order  to  provide  for  the  better  organisation  of 
the  department  over  which  he  so  long  presided. 
I  therefore  agree  with  your  Lordships  that  the 
judgment  under  appeal  ought  to  be  affirmed. 

Lord  FiTZGEKALi). — ^My  Lords:  There  was  a 
real  and  substantial  question  in  the  case  very 
much  discussed  in  the  court  below,  and  at  your 
Lordships'  bar.  That  was  whether  the  justices 
were  liable  to  any  portion  whatsoever  of  this 
grant  of  an  annuity  to  CoL  Colvill  under  the 
terms  of  sect.  36  upon  the  true  constructicm  of 
them.  But  the  argument  of  Mr.  Wright,  I  think, 
was  met  very  fim^  in  the  Queen's  Bench  Divi- 
sion by  Stephen,  J.,  and  also  in  the  Court  of 
Appeal,  with  some  little  shade  of  hesitation,  by 
Lindley,  L.J.  Tour  Lordships  have  adopted  the 
views  of  both  the  Divisional  Court  and  the 
Court  of  Appeal,  and  in  your  Lordships'  views  I 
entirely  concur.    Now  it  is  very  agreeable,  in  also 
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adopting  your  Lordships'  solution  of  the  various 
difficulties  that  th*»  ingenuity  of  Mr.  Wright  has 
raised  in  his  argument  here,  to  be  able  to  come  to 
the  conclusion  that,  assuming  the  construction  of 
sect.  36  as  adopted  by  your  Lordships  to  be  the 
true  one,  the  justices  are  only  caUed  upon  to  pay 
exactly  what  they  ought  to  pay,  and  not  one 
farthing  more.  It  is  true  that  Col.  Colvill  did  go 
through  a  short  service  after  the  Prison  Act  had 
come  mto  operation,  but  no  allowance  whatever 
was  made  in  respect  of  that.  I  think  it  was  four 
months.  They  took  the  twenty-three  years  of 
actual  service  before  the  Act,  and  superadding 
the  five  vears  under  sect.  4,  that  made  the 
twenty-eight  sixtieths  which  they  allowed  him  for 
the  service  before  the  Act,  and  nothing  more, 
and  in  the  allocation  of  the  entire  annuity  that  is 
exactly  what  the  justices  are  required  to  pay. 
Then  the  remaining  portion  as  to  -^hich  it  is  said 
the  special  minute  required  by  sect.  7  ought  to 
have  Deen  panted,  the  ten-sixtieths,  does  not  fsJl 
upon  the  justices,  they  are  not  injured  by  it. 
Tney  are  not  affected  by  that  ten-sixtieths,  and 
in  my  opinion  they  have  r.o  right  whatever  to 
inquire  whether  that  ten-sixtieths  was  or  was  not 
justified  by  a  special  minute  under  sect.  7.  On 
these  erounds  I  entirely  agree  with  your  Lordships 
that  the  appeal  should  be  dismissed. 

Order  affirmed,  and  appeal  diamiseed,  (a) 

Solicitors :  foi*  the  appellants,  B.  Nicholson;  for 
the  respondent.  The  SoticUor  to  the  Treasury, 
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COURT   OF  APPEAL. 

Wedr^eeday,  Nov.  19, 1884. 

(Before  Brett,  M.E.,  Cotton  and  Lindley,  L.JJ.) 

BiEG.  on  the  prosecution  of  Hooley  v,  Thb 
Licensing  Justices  o?  Pibehill  North, 
Stavfordshibe.  (5) 

APPEAL  prom  the  QUEEN'S  BENCH  DIVISION. 

Practice  —  ffandamue — Betum  of  v/nconditional 
compliance — Plea  to — Bides  of  S'mrerme  Coztrt 
1883,  Order  MIL,  r.  9 ;  Ord&r  LXVIU,,  r.  1  ; 
Order  LXXIL,  r,  2. 

Where  a  retvm  is  made  to  a  writ  of  ma/ndamws  of 
unconditional  compliance  therewith^  the  proseoiUor 
can  still  plead  to  the  return,  nottvithstanding  the 
provisions^  of  Order  LIIL,  r.  9,  as  the  former 
practice  is  kept  aUve  hy  Order  LXVIII,,  r.  1, 
a/nd  Order  LXXIL,  r,  2. 

Judgment  of  Mathew  and  Day,  JJ,  affirmed. 

This  was  an  appeal  by  the  defendants  from  the 
jud^ent  of  Mathew  and  Day,  JJ.,  dismissing  a 
motion  to  strike  out  or  set  aside  a  plea  to  a  return 
to  a  writ  of  mandamus. 

The  judgment  appealed  from  is  reported  ante, 
p.  392,  where  the  facts  are  fully  stated. 

The  appeal  was  argued  by  Bosanquet,  Q.O. 
{H.  B.  (h-eene  with  him)  for  the  appellants,  and 

(a)  The  attention  of  the  Hooae  wm  oalled  to  the  f aot 
that  in  oaaos  of  this  aatnre  the  Crown  neither  pajs  nor 
asks  for  oosti. 

(6)  Reported  by  P.  B.  HuTCHlHS,  Esq.,  Bftrriater-nt-Uw. 


by  Jelf,  Q.C.  (John  Base  with  him)  for  the  re- 
spondent. 

The  following  statutes,  rules,  and  authorities 
were  referred  to : 

9  Anne,  o.  20  (25  in  Beyised  Statatei),  s.  2, 1  GUttj*! 

Statutes,  4th  edit.  1248 ; 
1  Will.  0.  21, 4  Chitty's  Stataies,  4th  edit  348 ; 
6  &  TYiot.  0.  67,  4  Chittr's  Statatae,  4th edit.  350; 
The  Oommon  Law  Prooedqre  Act  1854  (17  k  18  Viot 

0. 125),  B.  77, 3  CMtW'B  Statatee,  4th  edit.  951 ; 
The  Statnte  Law  BeiiRian  and  Gmi  Prooednre  Aet 

1883  (46  A  47  Yiot.  0.  49),  Annual  Oontinnatian  of 

Chltt^'B  Statntea,  vol.  1.  part  3,  peffe454.  com- 

menoing  on  24th  Oct.  1883,  and  repealing  all  the 

aboTe>mentioned  enaotments ; 
The  Snpreme  Court  of  Jndioatnre  Aet  1875  (38  ft  39 

Yiot.  0.  79),  a.  21,  8  Chita's  Statntea,  4th  edit. 

759; 
Bolaa   of  the  Snpreme   Ck>nrt  1883,  Order  LIII., 

r.  9.  Order  LXYIIL,  r.  1,  Order  LxXTT.,  r.  2 ; 
Tappmff  on  Mandamna,  408 ; 
Rsg.  Y.Mavawarinq,  27  L.  J.  278,  M.  C. ; 
Beg.  Y.  Bingham,  4  Q.  B.  877 ; 
Reg.  Y.  The  Earl  qf  Dartmouth,  5  Q.  B.  878. 

Bbett,  M.B. — ^The  dispute  which  gives  rise  to 
the  present  appeal  is  this.    A  writ  of  mandamus 
was  issued  to  the  magistrates,  and  it  was  alleged 
that  they  had  failed  to  hear  and  determine  an 
application  for  the  renewal  of  a  licence.  .  The 
magistrates  make  a  return  to  the  writ,  and  the 
person  who  claims  the  mandamus  disputes  the 
accuracy  of  that  return.     The  magistrates  say 
that  they  have  obeyed  the  writ,  but  the  prose- 
cutor wishes  to  bring  forward  facts  to  show  that 
they  are  wrong  in  saving  so.    It  is  said  on  behalf 
of  the  magistrates,  tnat  the  prosecutor  cannot  do 
this,  but  that  he  must  bring  an  action  for  a  false 
return.    The  falsehood  complained  of  in  such  an 
action  would  be  that  the  magistrates  did  not,  in 
fact,  hear  and  determine  the  application.    The 
same  facts  that  are  stated  in  the  plea  now  before 
us  would  be  brought  forward,  and  the  opinion  of 
the  court  as  to  those  facts  would  be  taken.    The 
point  to    be   decided  comes  to  this  :    Are  the 
parties  entitled  to  raise  the  question  at  this  stage, 
or  must  these  proceedings  now  be  stopped,  and 
other  proceedings  begun  P    This  is  what  we  are 
called    upon   to   determine,  and  unless  we  are 
obliged  to  decide  otherwise,  I  think  we  ought  to 
prefer  the  more  simple  form  of  proceeding,  which 
IS,  to  raise  the  question  now,  to  the  other  form  of 
proceeding  which  has  been  suggested,  which  is 
not  so  simple,  namely,  to  bring  an  action  for  a 
false  return.    The  wnt  here  is  not  a  peremptoiy 
writ  of  mandamus,  so  we  need  not  now  determine 
as  to  the  course  of  procedure  in  the  case  of  a 
peremptory  writ.    The  magistrates  must  knoir 
that  tne  parties  wish  the  dispute  as  to  wheth^ 
the  application  has  been  heard  and  determined 
to  be  decided.     The  usual  way  of  determining 
such  a    question  (as  to  which  there   are  very 
few  cases  in  the  books)  appears  to  have  been 
for    the   magistrates    to    state  what  they  have 
done,  so  as   to   raise  the    question  before   the 
court.    I  should  suppose  that  this  had  been  the 
almost  invariable  course.    It  is  not  denied  that 
the  facts  which  the  magistrates  thus  all^^  could 
be  traversed,  or  that  there  could  have  been  a 
demurrer.      Here,     however,     the    magistrates 
take  upon  themselves  to  decide  as  to  whether 
ihey   have    obeyed   the   writ    or   not.     If  the 
appellants'  contention  is  to  prevail  the  mi^is- 
.  trates  would   always  have   it    in   their  power, 
I  by  adopting  this  course,  to  force  on  the  prose- 
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cntor  the  necessitj  of  bringing  an  acidon  for  a 
bhe  return.  Now,  liow  were  the  prooeedii^ 
regulated  by  the  statute  of  AnneP  Conld  the 
return  be  questioned  by  a  traverse  under  that 
statute  ?  It  seems  to  me  that  the  words  of  the 
statute  of  Anne  are  large  enough  to  bear  the 
oonstmotion  that  the  return  comd  be  so  ones- 
tbned.  The  fact  that  the  magistrates  naye 
obeyed  the  writ  is  a  material  fact,  and  therefore 
an  allegation  that  they  had  done  so  could  be 
trayersed.  That  was  the  course  of  procedure 
where  it  was  necessary,  but  the  practice  which 
was  ordinarily  foUowea  neyer  made  it  necessary. 
We  must  now  see  how  the  Judicature  Acts  and 
Bales  haye  dealt  with  the  practice.  By  Order 
TiTTT./r.  9 :  "  Where  any  return  is  made  to  a  writ 
of  mandamus  other  than  an  unconditional  com- 
pliance therewith,  the  applicant  may  plead  to  the 
return,"  &o.  It  is  clear  to  my  mind  that  the  person 
who  drew  that  rule,  and  the  judges  who  passed  it, 
thought  there  could  be  no  plea  to  a  return  of 
imconditional  compliance.  Howeyer,  the  rule 
has  not  in  terms  dealt  with  that  case,  but  has 
excepted  it ;  and,  as  it  is  a  matter  coming  under 
the  head  of  proceeding  on  the  Crown  side  of  the 
Queen's  Bench  Division,  which  is  not  expressly 
provided  for  by  the  roles,  it  comes  within  the 
provisions  of  Order  LXYIH.,  r.  1,  and  is  not 
affected,  while,  by  Order  LXXII.,  r.  2,  the  old 
procedure  is  continued.  Then  it  comes  to  this, 
that  under  the  statute  of  Anne  a  return  such  as 
this  miffht  be  pleaded  to,  and  the  rules  made 
under  the  Judicature  Acts  preserve  that  riffht. 
But  it  is  said  that  the  statute  of  Anne  is  repeided, 
and  this  is  true,  but  it  was  not  repealed  until  the 
exact  time  when  the  rules  came  into  force,  and 
therefore  the  procedure  under  it  was,  up  to  that 
date,  then  existing  procedure.  If  the  roles  say  that 
the  procedure  is  to  be  applied  to  future  prooeed- 
iugs  the  statutes  which  created  that  procedure  are 
no  use,  and  therefore  they  are  repealed,  because 
they  have  become  an  incumbrance  on  the  Statute- 
book.  For  these  reasons  I  am  of  opinion  that 
the  better  course  in  this  case  is  to  adhere  to  the 
TOW  adopted  in  the  judgment  of  the  Divisional 
Court,  although  I  do  not  say  that  good  reasons 
oould  not  be  given  either  way.  I  think  uhe 
judgment  ou^ht  to  be  afl&rmed,  principally  on 
the  ground  wmch  I  first  mentioned,  that  it  is  our 
duty,  where  possible,  to  advance  and  simplify  the 
leniedy. 

CoTTov,  L. J.<— I  also  think  this  appeal  must  fail. 
The  question  is  one  of  procedure,  and  we  have  to 
decide  whether  the  dispute  can  be  tried  in  this 
way,  or  whether  there  must  be  an  action  for  a 
false  return^  I  think  it  should  be  tried  by  a 
traverse.  The  question  is  whether  what  was 
done  here  was  a  hearing  and  determining  of  the 
application  for  the  renewal  of  a  licence  as  alleged 
in  the  return  made  by  the  magistrates  to  the 
writ  of  mcmdamue.  Order  TiTTT.,  r.  9  deals  with 
returns  to  writs  of  mandam/ua,  but  it  excludes 
this  case  by  the  words  **  other  than  an  uncondi- 
tional compliance  therewith,"  and  therefore  it 
does  not  apply.  Then  it  is  said  that  the  practice 
of  pleading  to  writs  of  7nandam/u8  existed  only 
under  the  statutes  of  Anne  and  William  lY . 
which  have  been  referred  to,  and  that  these  Acts 
have  been  repealed  by  the  Statute  Law  Bevision 
and  Civil  Procedure  Act  1883  (46  &  47  Yict. 
c  48.)  I  think  it  would  be  a  wrong  construction 
of  that  Act  to  hold  that  the  repeal  prevented  the 
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practice  under  the  repealed  Acts  from  being 
"  present  procedure  and  practice "  within  the 
meaning  of  Order  LXXII.,  r.  2,  which  came  into 
operation  at  the  same  time  as  the  repealing  Act. 
J  cannot  see  that  any  return  is  excepted  from  the 
words  of  9  Anne,  c.  20,  s.  2,  **  As  often  as  .  .  . 
any  writ  of  momdcumus  shall  issue  .  .  .  and  a 
return  shall  be  made  thereunto,  it  shall  and  may 
be  lawful  to  and  for  the  person  or  persons  suing 
or  prosecuting  such  writ  of  mcmdamvs  to  plead  to 
or  traverse  all  or  any  the  material  &cts  contained 
within  the  said  return."  I  cannot  see  what  there 
is  to  restrict  the  generality  of  the  word  "  return  " 
in  that  Act.  That  this  is  a  return  is  shown  by 
the  words  of  Order  LIII.,  r.  9,  which  expressly 
except  a  return  of  unconditional  compliance.  I 
therefore  see  no  reason  to  restrict  the  meaning  of 
the  worc^  and  I  think  that  the  f ormerproceoure 
remains  in  force,  because  b^  Order  LXXII.,  r.  2, 
'*  where  no  other  provision  is  made  by  the  Acts 
or  these  rules,  the  resent  procedure  and  practice' 
remain  in  force."  There  is  properly  speaking  no 
practice,  because  there  are  no  cases  to  be  found, 
out  the  statute  of  Anne  regulated  procedure,  and 
this  therefore  was  the  procedure  existing  when 
the  rules  came  into  force.  But  it  is  said  that 
Order  LXViU,,  r.  1,  prevents  Order  LXXII.,  r.  2, 
firom  applying  to  a  prerogative  mandamTis, 
because  oy  the  lormer  rule  "  nothing  in  these  rules 
save  as  expressly  provided  shall  adffect  the  proce- 
dure or  practice  in  .  .  .  proceedings  on  the 
Crown  side  of  the  Queen's  Bench  Division,"  and 
because  there  is  not  an  express  reference  to  pre- 
rogative mcunda/mua  in  Order  LXXII.,  r.  2,  there- 
fore that  rule  does  not  preserve  the  previously 
existing  practice  in  the  case  of  prerogative  man- 
damu9,  I  am  of  opinion  that  this  is  an  unsound 
construction,  and  that  it  is  wrong  not  to  construe 
the  roles  as  made  with  knowledge  of  the  repeal 
(when  the  rules  came  into  force)  of  the  statute  of 
Anne,  which  clearly  applied  to  prerogative  man- 
damns. 

LiNDLBT,  L.  J.«— I  am  of  the  same  opinion.  The 
difficulty  in  this  case  arises  from  the  wording  of 
Order  LIII.,  r.  9.  It  is  obvious  that  the  framers 
of  that  rule  thought  that  returns  such  as  this 
could  not  be  traversed.  That  in  praxstice  they 
have  not  generally  been  traversed  is  beyond 
question,  but  it  does  not  by  any  means  follow  that 
tney  are  not  traversable.  liir.  Bosanquet  says 
that  the  meaning  of  the  word  "return"  in  the 
statute  of  Anne  is  narrower  than  in  Order  LIII., 
r.  9,  and  does  not  include  a  certificate  of  com- 
pliance. I  cannot  find  from  the  wording  of  that 
Act  that  this  is  so.  I  think  the  present  case 
comes  within  the  rule  preserving  the  existing 
practice  (Order  LXXII.,  r.  2).  The  argument  as 
to  the  repeal  of  the  Acts  of  Anne  and  William  lY. 
is  too  refined  to  be  sound.  Its  effect  is  to  invite 
us  to  defeat  the  object  of  the  Legislature,  and  to 
work  the  repealing  Act  of  1883  and  the  rules  of 
the  same  year  so  as  to  destroy  each  other. 

Ajp>ps€d  dismissed. 

Solicitors  for  the  prosecutor,  Bobinscm,  Preston, 
and  StoWf  for  HoJUnshsad  and  Moody,  Tonstall.^ 

Solicitors  for  the  defendants,  Thomas  White 
and  Sons,  for  Hand,  BlaJciston,  and  Everett, 
Stafford. 
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Frida/y,  June  20, 1884. 

(Before  Bbstt,  M.B.,  Bowbn  and  Fet,  L. JJ.) 

Bis.  v.   Edwabds  (Jnstioe)   and   Easti&h    akd 
KiDLAin)  Bailwat  CoMPAinr.(a) 

Lands  Claiuea  Act  ISiS^BaUuHMfs  (JlaiA$e$  Act 
1845  —  JerM$  Aet^^Com^pen$aJt%on'^8Memm»i 
hy  two  justices  of  the  aTrumrU^-^Time — 8  ^  9  Viet, 
e.  18  M.  22  wnd  24—8  i-  9  Vict.  c.  20,  <.  140— 
11  ^  12  Fie*,  c.  48,  8.  11. 

T^  (Zd^drmina^ton  (3^  justices  tmder  sect.  24  of  the 
Lands  Clauses  Act  1845  of  the  amotmt  of  cam* 
^ensa/tion  to  he  paid  hy  a  railway  company  to  a 
landowner  whose  lands  ha/oe  oeen  vnjuriously 
affected  hy  the  construction  of  the  raHwa/y  is  not 
an  order  for  the  payment  of  money  wUhdn 
11  ^  12  Vict.  c.  43,  s.  1,  and  therrfore  sect.  11  of 
thai  Act  does  not  apply,  a/nd  the  justices  have 
jurisdiction  although  the  complaint  he  noit  made 
within  si»  fnonths  after  the  la/nd  has  heen  so 
injurumshf  tweeted. 

Be  Edmnndison  (17  Q.  B.  67)  overruled. 

This  was  an  appeal  by  George  Henry  Morse  from 
an  order  of  Lord  doleridge,  C.J.  and  Cave,  J., 
making  absolute  a  rule  for  a  certiorari  to  quash 
the  adjudication  of  certain  justices  for  the  county 
of  Norfolk,  by  which  adjudication  the  appellant 
was  awarded  a  sum  of  50^  as  compensation  for 
the  injuriously  affecting  of  his  lands  by  the 
Eastern  and  Midland  Railway  Company.  The 
adjudication  by  the  justices  was  made  on  the  15th 
Jan.  1884,  upon  a  claim  for  501.  made  on  the 
Ist  Jan.  of  the  same  year,  and  at  that  time  the 
line  of  railway  had  then  been  finished  more  than 
two  jears.  On  the  hearing  of  the  case  before  the 
justices  the  objection  was  taken  that  the  appli- 
cation was  too  Late,  and  the  case  of  Be  Edmunason 
(17  Q.  B.  67)  was  cited  as  an  authority. 

The  justices,  howeyer,  heard  the  case,  and 
awarded  50Z.  to  the  appellant  as  compensation. 

The  railway  company  applied  to  the  Queen's 
Bench  Division  for  a  writ  of  certiorari  to  bring  up 
and  quash  the  adiudication,  and  that  court, 
holding  itself  bound  oy  the  oaae  of  Be  Edmwndson 
(vbi  sup.),  made  the  rale  absolute,  on  the  ^[round 
that  six  months  had  elapsed  from  the  injurious 
affecting,  and  that ,  therefore,  aocordmg  to  the 
authority  of  Be  Edmwndson,  the  justioes  had  no 
jurisdiction. 

Mr.  Morse  appealed. 

Sects.  22  ana  24  of  the  Lands  Clauses  Consoli- 
dation Act  1845  (8  Vict.  o.  18)  are  bh  follows : 

22.  If  no  agreement  be  come  to  between  tiie  piomoters 
of  the  nndertekinff  and  the  owneie  of  or  parties  by  this 
Aot  enabled  to  eeU  and  oonTey  or  release  any  lands  taken 
or  required  for  or  in juriooaly  aff eoted  by  the  ezeoation  of 
the  nndertakinff,  or  any  interest  in  snoh  lands,  as  to 
the  yalae  of  sium  lands  or  of  any  interest  therein,  or  as 
to  the  oompensatUni  to  made  in  zeepeet  thereof,  and  if  in 
aaiy  snoh  oaee  the  compensation  claimed  ihall  not 
CKoeed  fifty  poonds,  the  same  shall  be  settled  by  two 
Justioes. 

24.  It  shall  be  lawful  for  aoy  justice,  upon  the  appli- 
cation of  either  party  with  respect  to  any  question  of  cos- 
puted  compeniasion  by  this  or  the  sDeoial  Act,  or  any 
Aot  incorporated  therewith  anthorisea  to  be  settled  by 
two  josticee,  to  summon  the  other  party  to  appear  before 
two  justices,  at  a  time  and  place  to  be  named  in  the 
aa^knmons,  and  upon  the  appearance  of  snch  partioe,  or  in 
the  absence  of  anv  of  them  upon  proof  of  due  sernce  of 
the  gammons,  it  shall  be  lawfal  for  such  iastices  to  hear 
and  determine  snch  question,  and  for  that  purpose  f^ 
examine  such  parties  or  any  of  them,  and  their  witnesso^, 
npmi  oath,  and  the  coats  of  CTery  such  inquiry  shall  be 

(a)  Reported  by  A.  A.  Hopkins,  Eiq.,  Barriater-atrLaw. 


lathedlseNtiimaf  ■nob  Justices,  and  tii^  shaB  settie 
the  amount  tfaeraof. 

By  8  a;  9  Yiot.  0. 18,  s.  140,  it  is  provided  that: 

In  an  cases  wbere  any  damages,  ooets,  or  expenseB  tn 
by  tUs  or  the  special  Act,  or  any  AotiaDorporated  thess- 
with,  directed  to  be  ^aid,  and  the  method  eft  amwitaiiiins 
the  amount  or  enforcing  the  payment  thereof  is  aoiuRv 
Tided  for,  such  amount,  in  case  of  dispute,  shall  be 
ascertained  and  determined  by  two  justioes ;  .  .  .  . 
Ac. 

By  sect.  1  of  Jervis's  Act  (11  Sn  12  Vict.  c.  43), 
it  is  provided  that : 

.  .  .  In  all  cases  where  a  complaint  shall  be  made  to 
any  such  justice  or  Justices  upon  wnioh  he  or  tbey  haye  or 
shall  haTC  aathority  by  law  to  make  any  order  tot  the 

Cyment  of  money  or  otherwise,  then    ...    it  shall 
lawful  for  such  Justice    ...    to  imue  his  sum- 
mons   •    •    •    Ac. 

By  sect.  11  of  the  same  Aot  it  is  provided : 

That  in  all  cases  where  no  time  is  already  or  shall 
hereafter  be  specially  limited  for  making  any  aneh 
complaint  or  lading  any  such  iafomation  in  tne  Aot 
or  Acts  of  Farbament  relating  to  each  particular  case, 
such  complaint  shall  be  made  and  such  infonnatian  shall 
be  laid  within  six  calendar  months  from  tiie  time  when 
the  matter  of  such  complaint  or  inf onnation  respootiTsiiy 


French  and  Sywnott  for  the  appellant.— Jervis's 
Act  does  not  apply.  The  ''settlement  bv  two 
justices  "  under  sect.  22  of  the  Lands  Clanses 
Consolidation  Aot  is  not  a  "  conviction  or  order" 
within  Jervis's  Act,  neither  is  it  an  "  order  for 
the  payment  of  monev  "  within  that  Act.  It  is  a 
mere  assessment  of  (umi^^,  and  the  practice  has 
always  been  to  enforce  this  assessment  by  brin^* 
ing  an  action  upon  it.  It  caimot  be  enforced  m 
any  other  way,  and  any  question  of  title  can  only 
be  decided  in  the  action  upon  the  award.  The 
justices  therefore  "order"  nothing,  th^ merely 
"  estimate."  Be  Edmundson  (17  Q.  B.  67)  was 
wrongly  decided.  That  case  was  distinguished 
in  Beg.  v.  Hawna/y  (31 L.  T.  Bep.  N.  S.  702).  Oliey 
also  cited 

Bet.  ▼.  Ocoiw^,  82  L.  J.  07,  M.  C. 

B.  8.  Wright  for  the  respondent.— The  justices 
are  to  "hear  and  determine,"  they  caU  witnesses, 
and  those  witnesses  are  sworn,  and  the  detenni* 
nation  of  the  justices  is  a  judicial  act.  If  it  is  a 
judicial  act  it  follows  that  it  is  an  ''order'* 
within  Jervis's  Aot,  for  that  Act  is  exhaustive.  It 
was  passed  after  the  Lands  and  Bailways  Clauses 
Acts,  and  was  intended  to  include  them.  Be 
Edmundson  {ubi  sup.)  was  rightly  daoided.  His 
also  cited 

Morant  v.  Taylor,  34  L.  T.  Bep.  N.  S.  139;  1 

Ex.Div.l96; 
Swestman  v.  Guest,  18L.T.  Bep.  N.  S.  82;  L.  Bsp. 

8Q.B.262. 

Bbett,  M.B. — ^I  remain  of  the  opinion  at  wbioih 
I  arrived  after  reading  the  cases  to  which  we  have 
been  referred,  of  Be  Edmundson  {M  sup.)  and 
Beg.  V.  Hannay  (uhi  sup.).  I  could  have  supposed 
the  decision  of  either  of  those  cases  to  be  rig^t, 
but  I  cannot  see  how  both  of  them  can  be  right 
Moreover,  I  think  it  is  plain  that  the  learned 
judges  who  took  part  in  the  decision  of  Reg.  y. 
^annay  did  not  really  intend  to  support  by  their 
iudgment  the  earlier  case  of  Be  Edmundson, 
The  case  of  Be  Edmundson  was  one  of  those 
cases  which,  having  been  decided  by  a  court  of 
concurrent  jurisdiction,  must  not*,  according  to 
the  comity  of  our  practice,  be  overruled  by  the 
learned  judges  who  decided  Beo.  v.  Hannay,  and 
if  the  latter  case  had  been  subject  to  appdsl  I 
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have  no  doubt  they  would  hnye   decided  it  in 
accordance  with  Be  Edmtmdaon,  and  left  it  to 
the  Court  of  Appeal  to  oyerrule  that  authority. 
But  there  being  no  appeal,  and  not  agreeing 
with  the  authority  of  Joe  Edmundson,  the  learned 
judges  distin^piahed  that  case  from  the  one  they 
were  oonsidermg  in  Reg»  v.  Hanncuiff  and  the  dis- 
tinction is  certainly  a  veiy  fine  one.    We  there- 
fore are  now  left  in  this  position,  that  we  have 
the  case  of   Be  Edmundeon  decided  in  one  way 
many  years  ago,  and  the  case  of  Beg,  y.  Sarmay, 
which  I  think  is  really  not  distinguishable  from 
the  earlier  case,  decided  in  the  opposite  way  also 
some  years  ago,  and  we  are  now  left  to  (moose 
between  them.     Now  we  always   hesitate   yery 
much  in  the  Court  of  Appeal  about  overruling  a 
case  which  has  been  supposed  to  be  good  law  for 
a  number  of  years,  especially  when  parties  may 
constantly  have  altered  theur  position  upon  the 
assumption  that  the  law  thus  laid  down  was  ^ood ; 
but  this  decision  which  we  are  now  considermg  is 
only  a  decision  as  to  the  particular  jurisdiction  of 
a  court,  and  I  see  no  reason  in  this  case  to  say 
that  the  case  must  stand  as  it  is  after  this  lapse 
of  time,  if  in  fact  we  do  not  agree  with  it.    The 
question    therefore   is,   do    we    agree  with   Be 
Mmundaon,  for  there  can  be  no  doubt  that  it 
directly   ffoyerns  the  present  caseP     This  is  a 
claim  made   by  a  lanaowner  against  a  railway 
comnany  in  respect  of  his  land  beine  injuriously 
affected  by  the  company's  works,  ana  it  is  a  claim 
made  under  sect.  6  of  tne  Railways  Clauses  Con- 
solidation Act  1845.     I  will  not  say  whether  or 
not  this  claim  might  be  made  under  sect.  16  of 
that  Act,  it  is  enough  that  for  the  purpose  in 
hand,  namely,  the  obtaininff  of  compensation,  the 
claim  comes  under  sect.  6  of  that  Act.     Now 
sect.  6  of  that  Act  refers  us  to  the  Lands  Clauses 
Consolidation  Act  1845,  and  turning  to  sects.  22 
and  24  of  that  Act  we  have  to  inq^uire  how  such  a 
claim  when  made  is  to  be  determined.    I  think  it 
is  plain   that    it   is    to   be  determined  by  two 
different    tribunals.     Two   questions  may  arise 
unon  such  a  claim :  first,  the  title  of  the  person 
who  makes  it  to  maintain  it  in  respect  of  the 
lands ;  and  secondly,  the  amount  of  compensation 
to  be  paid  to  such  person,  if  the  claim  is  main- 
tainable by  him.    Now  it  cannot  be  said  that  any 
authority  is  given  to    the   magistrates    by  the 
statute  to  determine  the  first  of  these  questions, 
namely,  that  of  title.     Are  we  to  imply  any  such 
authority  P    It  is  contrary  to  every  idea  of  Eng- 
lish  law  in  dealing  with  ma^trates,  and  yet 
here  we  are  virtually  asked  to  imply  that  such  an 
aathoritj^  is  given  by  an  Act  of  Parliament  which 
does  not  in  fact  say  anything  about  it.    I  can  see 
no  reason  for  any  such  implication.    Therefore, 
the  whole  question  involved  m  the  dispute  must 
he  tried  by  two  tribunals,  and  the  only  part  of  it 
with  whicn  the  magistrates  have  to  deal  is  the 
amount  of  compensation  payable,  if  anything  be 
payable  at  all.    Sect.  24   of  the  Lanas  Clauses 
Consolidation  Act  1845  is  as  follows :  "  It  shall  be 
lawful  for  any  justice,  upon  the  application  of 
either  party  with  respect  to  any  question  of  dis- 
puted compensation    ...    to   summon,    &c. 
>   .    .    and  it  shall  be  lawful  for  such  justices  to 
hear  and     determine    such   question."      What 
question  P    The  amount  of  the  disputed  compen- 
sation and  that  alone.    That  is  &pairt  only  of  the 
dispute  between  the  parties,  and  not  the  whole 
qosstion.    Thein  is  such  a  determination  of  the 


justices,  of  the  amount  to  be  paid,  an  order 
within  sect.  140  of  the  Railways  Clauses  Consoli- 
dation Act  1845  P  That  section  is  dealing  with 
cases  where  costs,  damages,  or  expenses  have 
been  directed  to  be  paid,  and  it  gives  justices,  by 
whom  the  same  have  been  ordered  to  be  paid, 
power  to  issue  their  warrant  to  enforce  pay- 
ment. Can  it  be  said  that  such  a  determination 
as  we  have  been  considering  is  an  order  to  pay  P 
Obviously  not,  because  the  question  of  title  still 
remains  open,  and  while  that  is  so  the  whole 
question  is  not  determined,  and  the  company 
cannot  be  ordered  to  pay.  Therefore,  I  come  to 
this  conclusion,  that  if  you  say  what  is  done 
under  sect.  24  of  the  Lands  Clauses  Consolidation 
Act  is  an  order,  it  is  still  not  within  sect.  140  of 
the  Railways  Clauses  Consolidation  Act  unless  it 
be  an  order  to  pay.  It  is  clearly  not  an  order  to 
pay,  and  I  do  not  think  it  is  an  order  at  all ;  it  is 
a  mere  assessment — a  mere  ascertainment  of  the 
amount  of  compensation  to  be  paid,  if  any  at  all  be 
due.  I  think  such  a  determination  of  magistrates 
as  is  made  under  sect.  24  is  not  an  order  at  all,  it 
is  not  within  sect.  140  of  the  Railways  Clauses 
Act,  and  is  not  within  Jervis's  Act.  llierefore,  I 
think  that  the  case  of  Be  Edmundeon,  which 
was  decided  as  Bowen,  L.J.  suggested  during 
argument,  in  the  early  years  of  these  Acts,  ana 
before  the  courts  knew  as  much  of  the  workinc^ 
of  them  as  we  know  now,  was  wrongly  decided, 
and  the  case  of  Beg,  v.  Hcmna/u,  which  I  think 
cannot  be  distinguished,  was  rigntly  decided,  and 
therefore  I  think  the  judgment  of  the  court 
below,  who  considered  themselves  bound  against 
their  own  opinion  by  the  earlier  case,  must  be 
reversed,  ana  the  case  of  J^  Edmwidson  must  be 
overruled. 

BowEN,  T^J. — ^I  am  of  the  same  opinion.    The 
first  matter  that  is  dear  is  that  the  case  of  Be 
Edm/imdson  is  exactly  in  point,  and  that  there 
is   no   distinction  between   that    case    and  the 
present.     The  question  which  arises  is  whether  a 
decision  of  justices  made  under  the  Lands  Clauses 
Consolidation  Act  sect.  24  is    an   order  within 
Jervis's  Act.    The  case  of  Be  Edmundson  decided 
that  it  was.     I  agree  that  we  ought  to  hesitate 
before   we   overrule   a   decision   of   such   long 
standing.     It  is  true,  as  the  Master  of  the  Bolls 
has  said,  that  the  point  decided  in  that  case  is  not 
a  point   on   whicn   parties   have   altered   their 
position  upon  the  assumption  that  that  case  was 
good  law,  out  still  it  has  stood  for  some  years.  In 
tnat  case,  however,  there  was  no  appeal,  and  the 
decision  has  been  doubted  everj  time  that  it  has 
come  before  the  courts.    The  jud^s  who  decided 
Beg,  V.  Harmay  differed  from  it,  and  Mellor, 
J.  differed  from  it  in  the  case  of  Beg,  v.  Coonibe. 
And  now  we  are  asked  as  a  Court  of   Appeal 
to  oyerrule  it.     The  basis  of  the  reasoning  on 
which   it   was   supported,   was  that   the   court 
thought   that   a   proceeding    for    compensation 
under  sects.  22  and  24  of   the  Lands  Clauses 
Act  1845  was  a  proceeding  for  redress,  and  that 
the  award  was  in  the  nature  of  relief  given,  and 
was  an  award  of  damages  within  sect.  140  of  the 
Railways  Clauses  Act  1845.     Now  is  that  view 
tenable  P    All  the  justices  are  to  do  when  refe- 
rence is  made  to  them  under  these  sections  of  the 
Lands  Clauses  Act  1845,  is  to  settle  the  amount, 
and  to  hear  and  determine  the  disputed  qtiestion 
of  the  amount   of   compensation.     Bebmd  that 
inquiry  any   (question   of    title    still    remaini 
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undecided  and  open.  Can  it  then  be  said  that 
this  assessment  of  the  amount  of  a  hypothetical 
compensation,  which  may  or  may  not  be  payable 
according  to  the  decision  of  nlterior  questions,  is 
an  order  for  damages  within  sect.  140  of  the  Rail- 
way Clauses  Act  1845  P  1  think  not.  It  seems  to 
me  that  the  decision  of  the  justices  is  not  an 
order  at  all.  How  can  that  be  an  order  which 
neither  expressly  nor  impliedly  orders  anything 
to  be  done,  and  imposes  on  penalty  for  dis- 
obedience P  I  think  that  the  case  Be  ijdmwndeon 
cannot  be  supported,  and  must  be  overruled,  and 
that  this  appeal  must  be  allowed. 

Fky,  L.J. — I  am  of  the  same  opinion.  I  concur 
entirely  in  the  reluctance  which  has  been 
expressed  to  overrule  a  case  decided  so  long  ago, 
and,  if  that  case  had  been  regularly  followed,  my 
hesitation  would  have  been  increased,  but  looking 
at  the  circumstances,  which  have  been  fully  dealt 
with  by  the  Master  of  the  Bolls,  I  think  we  are 
bound  to  consider  whether  Be  Edmundson  is  right 
or  wrong.  In  my  opinion  it  is  plainly  wrong. 
All  the  learned  judges  in  that  case  seem  to  have 
come  to  the  conclusion  that  the  determination 
and  the  ascertainment  of  the  quantum  of 
compensation  was  an  order,  and  was  treated  as 
such  by  sect.  140  of  the  Bailways  Clauses  Act. 
But  that  section  deals  with  '*  damages  directed  to 
be  paid."  It  seems  to  me  to  be  plam  that  by  the 
mere  assessment  of  the  quantum  nothing  is 
"  directed  to  be  paid."  This  is  the  limit  of  the 
magistrates'  power.  In  point  of  form  there  is  no 
order  to  pay,  and  surely  there  is  none  in 
substance ;  for  a  further  question,  namely,  that  of 
title,  may  arise,  and  until  that  is  decided  the 
amount  ascertained  is  not  payable,  and  perhaps 
may  never  become  payable.  I  think  tnat  Ue 
Edmundson  was  wrouffly  decided,  and  that  this 
appeal  must  be  allowed  ^^^  ^^^^ 

Solicitor  for  appellant,  A,  B,  Oldham, 
Solicitors  for  respondent,  Mathews  and  Browne. 
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The  Matob,  Ac,  of  New  WiynsoB  v.  Stovbll.  {a) 

Local  Board  of  Health — UUra  virea — Pvhlic  Health 
Act  1848,  8.  48 — Premises  beyond  limit  of  district 
— Agreement  for  cowneetmg  sewer — Drainage  of 
houses  hereqfier  to  he  erected. 

The  defendamis  were  the  owners  of  the  Clewer  estate 
of  142  a^sres,  of  which  sissteen  were  within  and 
me  rem^M/nder  without  the  Unvits  of  the  borough  of 
New  Windsor,  for  which  the  plaintiffs  were  the 
local  board  of  health.  By  cm  indenture  dated  the 
2rd  Aug.  1857  the  local  board  of  health  of  that 
date  had  granted  to  the  predecessor  in  tide  of  the 
d^endantSf  Ms  heirs  and  assigns,  in  considera- 
tion  of  his  having  constructed  a  certain  seiwet,  and 
of  apcuyment  of  101.  a  year,  "  leave  and  licence  to 
drain,  carry  off,  and  permit  to  flow  off  into  and 
through  a  certain  dram  within  the  limits  of  the 
sadd  district  all  the  drainage  and  sewage  from 

(a)  Reported  by  J.  B.  BaOokb,'  Vm^  Burlfter-al-Lftw. 


the  property  and  houses  then  belonging  to  him  at 
Clewer,  and  any  houses  thereafter  to  be  erededcm 
the  said  property."  There  was  at  the  date  of  As 
indenture  onlu  one  street  of  houses  on  the  said 
property  outside  the  limits  ^  the  district ;  mamy 
others  had  since  been  buiU.  Thiswa^anactionto 
set  aside  this  deed  as  ultra  viressofar  asUrdaied 
to  houses  not  erected  ait  this  date. 
Held,  that  sect.  48  of  the  Public  Health  Act  1848, 
under  which  the  board  aded  in  executing  ike 
deed,  only  ga/oe  them  the  power  of  making  (he 
terms  and  conditions  upon  which  a  sower  might 
be  connected  with  their  system,  and  so  long  as  ike 
sewer  remained  the  same  no  complaint  could  he 
made  of  the  amount  of  sewage  sent  down  it ;  ihsrt' 
fore  the  agreement  was  not  ultra  vires. 

The  plaintiffs  in  this  action  were  the  urban  sani- 
tary authority  for  the  borough  of  New  Windsor. 
The  defendants  were  the  persons  entitled  under 
the  will  of  one  Arthur  v  ansittart  to  an  estate 
called  the  Clewer  estate  in  the  neighbourhood  of 
New  Windsor,  whereof  eighteen  acres  were 
within  and  three  hundred  and  sixteen  acres  or 
thereabouts  without  the  boundaries  of  the 
borough.  Of  the  part  without  the  boundaries  one 
hundred  and  twentv-four  acres  or  thereabouts 
were  suitable  for  building  purposes. 

By  an  indenture  dated  the  8rd  Aug.  1857,  made 
between  Arthur  Yansittart,  the  predecessor  in 
title  of  the  defendants,  of  the  one  part,  and  the 
Windsor  Local  Board  of  Health,  the  then  sani- 
tary authority  for  the  borough  of  New  Windsor, 
of  the  other  part,  after  reciting  that  the  local 
board  had  constructed  and  laid  down  a  system  of 
drains  and  sewers  for  the  purpose  of  draining  the 
district  of  Windsor,  in  the  county  of  Berks,  and 
that  the  said  A.  Yansittart  was  the  owner  of  large 
property  and  numerous  houses  forming  a  street 
called  Bezlev-street,  at  Clewer,  in  the  sud 
county,  whicn  were  adjoining  or  near  to,  bnt 
beyond  the  limits  of,  the  said  district,  and  had 
applied  to  the  said  local  board  for  permission  to 
carry  the  drainage  and  sewage  of  the  said 
property  and  houses  along  the  line  of  a  drain 
therem  meoitioned,  so  as  to  communicate  with  and 
run  into  the  said  district  system  of  drains  and 
sewers,  and  that  the  local  Ixxftrd,  in  pursuance  of 
the  Local  Public  Health  Act  1848,  had  agreed  to 
grant  him  such  permission  upon  the  terms  and 
conditions  that  he  should  construct  and  execute 
the  works,  and  pay  the  yearly  sum,  and  observe 
and  perform-  the  other  acts  thereinafter  men- 
tionea;  the  said  A  Yansittart  agreed  to  con- 
struct certain  brick  barrel  drains,  and  do  certain 
other  works  for  the  benefit  of  the  local  board,  and 
to  pay  102.  a  year  to  the  local  board,  thcdr 
successors  and  assigns,  so  long  as  they  should  dram 
and  carry  oS,  or  permit  to  flow  off,  the  drainage  and 
sewage  of  the  said  property  or  houses  bdaog- 
ing  to  him  the  said  A.  Yansittart  as  aforesaid,  or 
any  part  thereof,  through  the  said  barrel  drams, 
and  the  said  local  board  covenanted  in  the  follow- 
ing words : 

Th«  nid  looal  boavd  do  give  and  gmnt  nsto  tfas  aid 
Arihnr  Yansittart,  his  hors  and  aangns,  foil  and  bts 
leave,  lioenoe,  and  permission  for  him  and  them  to  dnin 
and  oany  off,  and  permit  to  flow  off  into  and  thsoaglilbe 
■aid  banel  drain,  so  to  be  oonstmoted  between  the 
points  therein  speoified,  witihin  the  limita  of  the  mid 
distriot,  aU  the  drainage  and  sewage  from  tibe  tuA 
property  and  houses  now  belonging  to  hiUt  the  tuA 
Arthnr  Yansittart,  at  Clewer  siatemid,  and  a^jhooMi 
hereafter  to  be  erected  on  the  said  pnupettjt  tad  wiu 
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liford  free  jmsMge  to  all  the  dninage  mad  lewagB  from 
the  nid  \mmL  drain  into  their  main  aewer. 

At  the  date  of  the  said  indenture  there  were 
upon  the  Clewer  estate  only  about  fifty  houses, 
but  the  laying  out  of  the  whole  for  building  was 
in  contemplation.  Before  the  date  of  the  com- 
mencement'of  theaction  many  more  houses  had  been 
erected,  and  the  whole  of  the  estate  was  being  laid 
ont  for  building,  and  intended  to  be  rapidly  built 
over.  At  the  date  of  the  indenture  the  main 
sewer  of  the  board  of  health  drained  into  a  brook 
communicating  with  the  Thames.  Subsequently 
the  plaintiffs  were  compelled  by  proceedings 
under  the  Thames  Nayigation  Act  1866,  and  the 
Rivers  Pollution  Prevention  Act  1876,  to  con- 
struct works  for  the  interruption  of  their  sewage, 
to  convey  it  some  distance  from  the  borough,  and 
there  deodorise  and  deal  with  it  in  a  way  mvolv- 
ii^  considerable  expense  in  pumping  and  other- 
wise. 

The  plaintiffs  brought  this  action  in  September 
1877,  asking  that  the  indenture  of  the  3rd  Aug.  1857 
might  be  declared  ultra  vires  and  void,  and  for  an 
injunction  restraining  the  defendants  from  send- 
ing any  sewage  into  the  plaintiffs'  system  of 
sewers. 

Sect.  48  of  the  Public  Health  Act  1848,  under 
which  the  Board  of  Health  purported  to  act  in 
executing  the  indenture  in  question,  provides : 

That  any  owner  or  ooea|>ier  of  premiaea  adjoining  or 
near  to»  but  beyond  the  limita  of  any  diatriot,  may  oanae 
any  aewer  or  drain  of  or  from  anoh  premiiea,  to  oommn- 
Bioata  with  any  aawer  of  the  looal  board  of  health,  npon 
each  terma  and  oonditiona  as  ehall  be  agreed  npon 
between  anoh  owner  or  ooonpier,  and  anoh  looal  board,  or 
m  eaee  of  dispute  as  shall  bs  settled  by  arbitration,  in 
the  muauft  provided  by  this  Aot. 

By  the  interpretation  clause  it  was  provided 
that  the  word  premises  shall  include  messuages, 
buildings,  lands,  and  hereditaments  of  any 
tenure. 

The  plaintiffs  also  claimed  to  have  the  deed 
rectifiea  on  the  ground  that  it  was  only  intended 
by  the  parties  to  apply  to  the  sewage  from 
existing  nouses,  but  the  Court  held  that  there 
was  no  evidence  of  any  ground  for  such  recti- 
fication. 

Davey,  Q.C.,  Everitt,  Q.C.,  and  Cliadtoick  HeaZy 
for  the  plaintiffs. — ^The  local  board  had  no  power 
to  make  a  contract  except  with  respect  to  exist- 
ing buildings.  The  right  given  by  the  Act  is  for 
the  owner  or  occupier  of  premises  to  connect  a 
sewer  or  drain,  that  is,  for  the  owner  or  occupier 
of  existing  premises,  and  the  board's  right  to  nuike 
terms  must  be  correlative  to  the  right  to  connect. 
The  local  board  were  trustees  to  make  the  best 
terms  they  could  for  the  ratepayers,  and  had  no 
more  right  to  contract  for  the  future  than  a 
trustee  for  sale  has  to  give  an  option  to  purchase 
at  a  future  time : 

Clay  Y.  Ri^ord,  5  De  G.  A  S.  768; 
Oceanic  Steam  Navigation  Oompany  v.  Sutherberry, 
48  L.  T.  Bep.  N.  S.  743 ;  16  Gh.  Div.  236. 

Even  if  this  deed  had  been  the  g^rant  of  an 
ordinary  easement  the  grantee  could  not 
materiallv  increase  the  burden,  but  would  be 
restricted  to  a  reasonable  use  for  the  purpose 
of  the  land  in  the  condition  it  was  when  the  grant 
was  made: 

Wood  Y.  Anrndars,  32  L.  T.  Bap.  N.  S.  868;  L.Bap. 
10  Oh.  582. 

Here  the  local   board  contracted  to  grant  an 


easement,  and  it  must  bei  construed  in  the  same 

way.    At  least  we  are  entitled  to  an  injunction  as 

to  luture  houses : 

Attomey'OeneralY,  Acton  Local  Boards  47  L.  T.  Bep. 
N.  S.  510;  22  Ch.  DiY.  221. 

The  effect  of  the  agreement  as  it  stands  is  to 
compel  the  ratepayers  of  New  Windsor  to  incur  a 
constantly  increasing  expense  in  disposing  of  the 
sewage  of  the  Clewer  estate,  while  its  inhabitants 
bear  no  share  of  the  increased  expense,  and  pay 
only  the  original  sum  of  102.  a  year,  however 
much  the  cost  of  dealing  with  their  sewage  may 
increase.  The  agreement  was  entered  into  upon 
the  understanding  that  the  local  board  would  be 
allowed  to  go  on  turning  the  sewage  into  the 
Tlhames.  It  ctinnot  be  maintained  now  that  cir- 
cumstances have  altered. 

The  Solicitor^Oeneralf  Barber,  Q.C.,  and  De 
Cattro  for  tl^e  defendants,  the  trustees  of  the  will 
of  Arthur  Vansittart. — ^It  is  not  correct  to  say 
that  the  Act  of  1848  vests  in  the  local  board  a 
trust,  or  a  power  in  the  nature  of  a  trust,  to  make 
these  arrangements.  The  section  gives  the 
adjoining  owner  a  right  to  connect  his  sewer.  The 
terms  are  to  be  agreed  with  the  board,  and  no 
doubt  it  is  their  duty  to  see  that  the  terms  are 
fair,  but  they  cannot  refuse  to  allow  the  cdn- 
nection.  If  the  parties  cannot  agree  the  teims 
are  to  be  settled  oy  arbitration  under  the  Act  of 
1848,  and  by  the  court  under  the  Act  of  1875,  which 
is  now  substituted  for  that  Act;  an  agreement 
settled  by  the  court  could  hardly  be  idtra  vires. 
The  Act  gives  the  board  no  power  to  regulate  the 
amount  of  sewage  to  be  sent  down  the  sewer,  but 
only  to  give  leave  to  connect  it.  When  it  is 
connected  the  board  must  deal  with  all  the  sewage 
which  can  be  properly  sent  down  it : 

Nswington  Local  Board  r,  CotHngham  Local  Board, 
40  L.  T.  Bap.  N.  S.  58 ;  12  Ch.  Div.  725. 

It  is  not  true  there  is  no  limit,  the  limit  is  the 
capacity  of  the  sewer  connected,  it  cannot  be 
enlarged  without  fresh  terms.  On  the  construc- 
tion contended  for  by  the  other  side  it  would  be 
impossible  to  construct  a  sewer  till  all  the  houses 
were  built,  or  a  fresh  agreement  must  bo  made  on 
the  erection  of  every  new  house.  We  only  ask  for 
the  grammatical  construction  of  the  Act.  There 
is  no  ground  for  reading  into  it  the  words  "  in  its 
present  state." 

B,  B,  Borers  and  Druce  for  different  parties 
beneficially  mterested  under  the  wiU. 

Davey,  Q.C.  in  reply. — ^The  board  must  have 
some  definite  basis  upon  which  to  decide  what 
terms  to  exact,  and  the  only  basis  is  the  state  of 
the  property  at  the  time.  It  is  impossible  to 
know  wnat  would  be  a  fair  compensation  for  per- 
mission to  send  down  the  sewage  of  a  wholly 
indefinite  number  of  houses.  [North,  J.  referred 
to  Newcomen  v.  Cotdson,  36  L.  T.  B«p.  N.  S.  385 ; 
5  Ch.  Div.  142.]  There  the  court  came  to  the 
conclusion,  on  the  construction  of  the  deed,  that 
there  was  a  grant  of  a  general  ri^ht  of  way  for 
all  purposes,  and  the  case  of  United  Land  Com- 
pany  v.  Great  Eastern  Railway  Company  (L.  Bep. 
17  Eq.,  158)  was  decided  on  the  same  grounds. 
In  Newington  Local  Board  v.  Cottingham  Local 
Board  (ttw  sup.)  the  contract  was  iJetween  two 
local  boards,  and  the  only  point  decided  was  that 
it  must  be  read  subject  to  the  Act.  The  New- 
ington  Board  agreed  to  take  all  sewage  properly 
coming  'down   the   sewers  of   the    Oottingham 
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Board,  and  ifc  was  held  tliej  must  take  the 
sewage  from  persons  outside  the  district  which 
the  Cottingham  Board  were  under  a  statutory 
obligation  to  take.  Mr.  Yansittart  is  under  no 
statutory  obli^^tion  to  connect  the  drains  of  new 
houses  with  his  sewer.  Every  time  he  does  so  he 
indirectly  connects  them  with  the  board's  sewer, 
and  that  needs  a  fresh  agreement. 

NoBTH,  J. — ^There  are  three  questions  raised  in 
this  case.  The  first  I  will  deal  with  is  the  question 
whether  the  deed  as  it  stands  now  is  correct  or 
not,  or  whether  the  intention  of  the  parties  really 
was  something  different,  and  the  eked  must  be 
put  into  a  right  shape  so  as  to  represent  what  was 
their  intention.    [His  Lordship  tnen,  after  stating 
the  facts  as  above,  went  througn  the  evidence  as  to 
the  negotiations  between  the  parties,  and  stated  his 
conclusion  that  no  rectification  could  be  directed 
on  that  ground.]    Then  it  is  said — and  this  is  the 
second  point — ^that  the  deed  itself  was  viUra  vires, 
because  the  board  were  in  effect  entering  into  a 
bargain  which  amounted  to  a  settlement  of  the 
price  to  be  paid  for  every  future  communication 
made  with  the  sewer  of  the  board,  and  that  this 
was  outside  their  powers.    That  would  not  enable 
me  to  say  the  deed  was  void.     As  regards  the 
surface    drainage,  and  as   regards  the  existing 
houses,  it  is  clear  beyond  all  question  that  it  was 
most  certainly  and  entirely  within  their  powers. 
The  only  Question  therefore  is  whether  it  can  be 
said  that  tney  were  doing  what  was  beyond  their 
powers    as    regarded   houses  that  were   not  in 
existence   at  that   time,  but   should  be  erected 
afterwards.    The  words  of  the  section  are  :  [His 
Lordship  read  the  section  set  out  above.]    Now 
it  is  said    that  that  conferred  a  discretionary 
power   upon   the   board   as   trustees,  or  qtuui 
trustees,  and  that  they  would  not  exercise  that 
with  respect  to  the  sale  of  property  or  agreeing 
for  communications  to  be  made,  or  anything  c3 
that    sort,   except   with   respect   to   what   was 
actually  being  done  at  the  time,  and  it  is  said,  in 
effect,  that  that  arrangement  was  a  bargain  made 
with  respect  to  every  connection  made  after  its 
date,  of  a  drain  from  a  house  not  then  existing  to 
the  board's  sewer  either  mediately  or  immediately. 
It  does  not  seem  right  to  say  that  under  that 
section  the  board  are  acting  as  trustees  in  the 
sense  in  which  it  was  put.     No  doubt  it  is  left  to 
them  to  settle  the  terms  and  conditions  on  which 
this  is  to  be  done,  and  inasmuch  as  those  terms 
and   conditions   were   not   affecting   them    in- 
dividual! v  or  personally,  but  affecting  the  rate- 
payers, they  were  acting  on  behalf  of  all  persons 
as  to  that,  but  the  power  to  make  an  arrange- 
ment given  is  to  make  an  arrangement  as  to  uie 
terms  and  conditions  upon  which  the  thing  is  to 
be  done.    There  is  nothmg  whatever  which  enables 
theiA  to  say  it  shall  not  be  done  at  alL  Under  this 
Act,  in  case  the  terms  should  not  be  agreed  upon, 
they  mi^t  be  settled  by  arbitration.    Under  the 
Public  Health  Act,  passed  in  the  year  1866,  for 
the  first  time  an  additional  power  was  given  of 
having  disputes  settled  by  two  justices,  and  that 
clause  in  effect  is  added  to  the  Public  Health  Act 
of  1875 ;  but  instead  of  two  justices  a  court  of 
summary  jurisdiction  is  put  in,  which  means  the 
same  thm^j^.    That  being  so,  it  is  a  case  in  which, 
in  my  opimon,  the  owner  of  the  adjoining;  property 
has  a  right  to  have  this  communication  made, 
and  that  was  decided  W  Malins,  Y.O.  in  the  case 
I  have  referred  to  oilfhe  Newington  Local  Board 


V.  The  Cottingham  Local  Board  (uhi  #tip.).  He 
says  (12  Ch.  Div.  p.  733) :  "  I  have  paid  great 
attention  to  the  case,  which  has  been  ably  argued, 
and  I  feel  bound  to  come  to  the  conclusion  that  it 
is  the  right  of  eveiy  owner  without  the  district 
to  consider  what  will  be  most  convenient  to  him. 
It  cannot  I  think  be  better  illustrated  than  by  the 
case  of  the  Botanic  Garden,  which  lies  immediately 
contiguous,  so  that  nothing  could  be  more  advan- 
tageous to  them»  nothing  more  obvious  to  them, 
when  building  upon  their  ground,  than  to  do  that 
which  it  would  be  their  duty  to  do,  and  drain  into 
the  nearest  sewer;  and  that  sewer  is  the  sewer  of 
the  Cottingham  (Strict."  I  should  say  that  as 
regards  the  Botanic  Gardens  they  were  the 
proprietors  of  I  think  fifty-five  acres  of  land, 
which  they  were  proceeding  to  lay  out  for  build- 
ing ground  with  villa  residences,  so  that  there 
was  a  building  estate  of  a  considerable  size.  Then 
he  proceeds  :  **  That  is  the  right  which  they  have 
proceeded  to  exercise,  and  that  is  the  right  which 
according  to  my  view  is  clearly  conferred  upon 
them  by  seoc.  22  of  the  Act  of  1875,  or  by  the  Act 
of  1866,  to  which  I  have  ^ust  referred,  or  in  the 
present  case  by  the  Pubhc  Health  Act  of  1843, 
sect.  48  of  which  I  have  just  read.  If  that  is  so 
there  is  a  right  on  the  part  of  Mr.  Yansittart  here 
to  have  this  sewer  made  to  communicate  with  the 
land.  The  terms  no  doubt  are  to  be  settled  and 
fixed  upon  by  the  parties,  and,  if  they  cannot 
agree,  tne  terms  are  to  be  settled  by  arbitration, 
and  when  settled  by  arbitration,  notwithstand- 
ing any  opposition  on  the  part  of  the  board,  would 
be  binding,  and  upon  those  terms  being  complied 
with  the  riirht  to  coimect  .the  sewer  is  to  take 
place.  As  soon  as  that  is  done  evervthing  con- 
templated by  the  section  has  been  done.  The 
terms  and  conditions  have  been  agreed  upon  by 
the  parties,  or  have  been  settled  for  them  by  a 
power  which  has  the  right  to  settle  them,  the 
connection  has  taken  plaoe,  and  I  do  not  see  how 
after  that  anything  further  remains  to  be  done. 
It  is  said  the  board  would  be  in  a  difficulty  in 
seeing  what  terms  to  settle  on,  because  they  could 
not  know  what  would  be  done  with  the  land,  how 
many  houses  might  be  built  on  it,  or  what  burthen 
might  be  cast  on  them.  That  is  one  of  the  diffi- 
culties they  have  to  deal  with,  and  they  must 
deal  with  it  by  taking  care  that  the  terms  which 
are  provided  limit  the  number  of  houses,  or 
require  a  payment  in  respect  of  them  which  will 
be  a  fair  remuneration  tor  what  is  done.  As 
Malins,  Y.O.  pointed  out  in  the  same  case,  that  is 
the  position  oi  the  board.  He  says :  "  It  appears  to 
me  that  when  the  Newington  Board  entered  into 
this  arrangement  with  the  Cottingham  Board, 
they  were  boimd  to  consider  what  under  the 
existing  law  was  the  chance  of  the  drainage  being 
increased  by  persons  other  than  those  who  had  a 
strict  right  to  drain  into  the  Cottingham  sewer. 
Tliey  were  bound  to  enter  into  a  calculation  how 
far  the  sewage  iponld  be  increased,  and  to  make 
their  sewer  of  the  size  which  was  calculated  not 
only  to  dii^se  of  the  actual  sewage,  but  of  that 
sewage  which  would  be  added  to  it  in  the  exercise 
of  the  powers  which  appear  then  to  have  existed, 
and  which  undoubtedly  exist  under  the  snbse* 
qnent  Act  of  Parliament.  Therefore  it  is  an  in- 
convenience which,  as  it  appears  to  me,  they  are 
bonxid  to  suffer,  and  the  ngnt  is  perfectly  ofear." 
Therefore  Mr.  Yansittart  having  a  right  to  have 
I  this  oonnection  made  immediately,  and  all  tlie 
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terms  of  the  section  carried  out  immediofcelj,  the 
board  mnst  do  the  heet  they  can  for  the  purpose 
of  fixing  the  terms,  and  thej  must  fix  them  &irly 
md  reasonably,  and  those  terms  mnst  be  oomplied 
with,  or  else  the  connection  cannot  be  made,  and, 
M  soon  as  these  terms  and  conditions  have  been 
oomi^ed  with  the  connection  is  to  be  made,  and 
as  it  seems  to  me,  there  is  an  end  of  the  matter. 
Under  those  circumstances  the  section  is  equiva- 
ient,  in  my  opinion,  to  the  conferring  of  a  rieht  upon 
the  owner  ox  the  adjoining  land  to  haye  this  com- 
mimication  made,  and  for  that  purpose  to  use  the 
communication  when  made  for  the  purpose  for 
which  the  sewer  is  made.    There  are  no  express 
words  directing  it,  but  I  consider  that  the  oirec- 
tion  that  the  communication  may  be  made  carries 
with  it  the  right  to  do  what  was  the  only  purpose 
in  contemplation  when  the  arrangement  to  make 
the  communication  is  made.    Then  it  is  said  that 
this  must  be  limited  in  some  way  to  the  property, 
in  the  state  in  which  it  actually  existed  at  the 
time,  and  that  the  occupier  of  premises  here,  that 
is  to  say,  the  occupier  of  lands,  buildings,  or  here- 
ditaments who  has  put  the  section  into  play  must 
haye  this  right  confeired  on  him  simply  with 
respect  to  the  land  as  it  s&ood  at  the  time,  and  so 
as  not  to  be  capable  of  any  alteration,  and  it  was 
said  the  case  of  Wood  v.  Saunders  (vin  sti^,)  was 
an  authority  for  that.    I  do  not  think  it  is  any- 
thing of  the  sort.    If  the  judgment  of  Hall,  Y.U. 
is  looked  at  in  the   28rd   yol.   of   the   Weekly 
Beporter,  where  it  is  folly  sot  out,  instead  of  in 
the  short  note  in  the  Law  Keports,  it  will  be  seen 
that  what  he  went  on  was  the  terms  of  the  express 
gnat  as  construed  by  the  yarious  surrounding 
circumstances  disclosed  on  the  face  of  the  deed. 
It  is  sufficient  to  mention  one.     He  considered 
that  the  grant  of  a  right  of  sewage  was  limited  to 
the  present  house,  because  among  other  reasons  the 
power  to  alter  or  conyert  or  make  any  material  or 
substantial  change  in  that  house  was  expressly 
negatiyed  by  the  terms  of  the  deed  itself ;  that  is 
to  say,  the  aeed  required  the  house  to  remain  as 
it  was,  and  the  grant  of  a  right  of  sewage  must 
be  considered  with  reference  to  the   house  so 
remaining.    In  the  present  case  I  do  not  see  any- 
thing in  the  section  in  terms  mentioning   the 
house  or  premises  being  in  the  state  in  which 
they  were  at  the  time.     In  the  case  of  an  ease- 
ment, where  you  haye  to  consider  the  extent  of 
the   easement  not  by  the  terms  of   the   f^nt, 
because  the  grant  is  ex  hypotheH  lost,  but  simply 
from  what  has  been  done,  there  is  no  way  of  ascer- 
taining the  grant  except  by  what  has  been  done 
under  it ;  but  where  you  haye  the  grant  in  exist- 
ence  before   you,  then   you    do    not  require  to 
measure  it  by  what  has  been  done  under  it,  you 
leaye  the  terms  of  the  grant  to  speak  for  them 
selyes.    In  WUUams   y.   James  (16  L.  T.    Bep. 
N.  8.  ee^;  L.  Bep.  2  C.  P.  677)  Willes,  J.  sajrs: 
"The  distinction  oetween  a  grant  and  a  prescrip- 
tion is  obyious.    In  the  case  of  preying  a  right  by 
prescription  the  user  of  the  rignt  is  the  only  eyi- 
dence.    In  the  case  of  a  grant  tne  lax^^uage  of  the 
instrument  can  be  referred  to,  and  it  is  of  course 
for  the  court  to  construe  that  language,  and  in 
the  absence   of   anjr   clear    indication   of    the 
intention  of  the  parties  the  maxim  that  a  g^rant 
must   be   construed   most  strongly  against  the 
mntor  must  be  applied.     Accordinffly  in  SotUh 
MetropcUtan  Bailway  Oomipany  y.  Edvn  (16  C.  B. 
^),  wiiar»  a  grant  was  produced  without  stating 


the  object  of  the  grant,  it  was  the  opinion  of  the 
judges  that  the  grant  was  general,  and  that  the 
way  in  that  case  might  be  used  to  any  part  of 
the  land  to  which  the  way  was  granted."    Then 
again,  in  the  case  which  Mr.  Dayey  mentioned 
this  morning  of  the  United   Land    Gompany  y. 
Cheat  Ecutem  Railway  Company  (29  L.  T.  Bep. 
N.  S.  498 ;  L.  Bep.  17  Eq.  158)  it  was  held  that  a 
right  of  way  oyer  a    railway  was  prima  facie 
general,  and  not  restricted  to  purposes  to  which 
tne  land  was  applicable  at  the  time  the  right  was 
granted.      [His  Lordship  read  the  head-note  in 
that  case.]    Then  again,  m  the  case  of  Newcomsn 
y.  CouUon,  to  whicn  I  referred  Mr.  Dayey  this 
morning,  and  which  was  read,  the  Master  of  the 
Bolls  put  a  yery  clear  interpretation  on  the  word 
"  lands."    It  was  said  there  that  he  was  dealing 
simply  with  the  construction  of  the  Inclosure  Act, 
and  the  award  in  that  particular  case,  and  so  he 
was ;  but  the  obseryations  he  made  on  the  meaning 
of  the  word  lands  did  not  turn  on  its  meaning  as 
used  there,  but  on  the  general   meaning  of  the 
word  lands,  just  as  the  word  "  lands  "  is  used  in 
the  interpretation  clause  as  one  of  the  things  to 
which  the  word  "  premises  "  in  the  48th  section 
extends.    He  pointed  out  there  that  land  meant 
land  in  its  condition  for  the  time  being,  and  it  is 
not  less  land  in  the  meaning  of  the  award  or  the 
Act  because  afterwards  persons  proceed  to  build 
houses  upon  it.    That  was  a  case  of  a  right  of  way 
to  land.    In  the  present  case  I  am  dealing  with  a 
right  to  haye  sewage  flowing  away  from  land. 
It  seems  to  me,  for   the   reasons  giyen  by  the 
Master  of  the  Bolls,  that  the  right  to  haye  sewage 
flow  from  land  means  a  right  to  haye  it  flow  frmn 
the  land  with  such  houses  upon  it  as  ma]^  be 
existing  at  the  time  the  right  is  being  exercised, 
and  we  haye  nothing  to  do  with  the  houses  exist- 
ing upon  it  at  the  time  the  grant  is  made.   Then  in 
a  more  recent  case  which  I  will  refer  to  without 
going  into  detul  {Finch  y.  Qreat  WeMtem  Bailway 
Company,  41   L.  T.  Bep.  N.  S.  731 ;   5  Ex.  Diy. 
254),  the  whole  law  was  fully  gone  into,  and  Neiw» 
eomen  y.  CovUon  recognised  and  followed.    Those 
cases  satisfy  me  beyond  all  doubt  that  the  proper 
construction  to  be  put  on  the  word  "  premises  " 
as  used  in  this  section  is  not  premises  in  the 
state  in  which  they  are  at  the  time  the  grant 
was  made,  the  Act  passed,  or  the  arrangement 
come  to,  but  that  it  means  the  premises  in  all 
time  according  to  the  state  in  which  they  are  at 
the  time.    It  was  said  that  it  was  almost  impossible 
to  belieye  that  such  can  be  the  true  construction 
of  the  Act,  because  the  result  is  so  disastrous  to 
the  board.    To  begin  with,  if  it  was  within  their 
powers  its  turning  out  badly  for  them  would  not 
afEeot  it,  but  it  seems  to  me  that  in  reality  there 
was  nothing  improyident  or  unreasonable  about 
it.    Whether  the  terms  arriyed  at  were  good  or 
bad  I  haye  no  means  of  judging,  but  it  seems  to 
me  the  board  were  in  a  position  to  judge  what 
burden  the  existence  of  the  sewer  would  under  all 
the  circumstances  under  which  it  might  be  used 
cast  upon  them ;  and  I  see  no  reason   to  doubt 
that  tney  considered  that  101.  a  year,  coupled  with 
the  cost,  which  must  haye  been  considerable,  of 
making  the  drains  stipulated  for  was  a  fair  pay- 
ment in  return  for  what  was  required.  It  is  quite 
true  that  eyents  haye  taken  place   afterwards 
which  were   not  in   the   contemplation    of   the 
parties  that  would  make  it  desiraole  to  throw  a 
larger  burden  upon  the  person  who  owns   the 
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houses  here  which  drain  throap;h  this  system  of 
sewage  of  the  local  board,  but  it  does  not  appear 
to  me  that  that  affects  the  question  in  reality  at 
all.  There  is  one  other  observation  which  I  wish 
to  make.  At  the  time  when  this  Act  was  passed 
other  Acts  were  passed  giving  similar  powers 
under  similar  circumstances.  Of  course  it  may 
be  said  that  the  construction  of  one  Act  does  not 
throw  much  light  on  the  construction  of  other  ^ 
Acts.  But  I  think  it  not  immaterial  to  refer  to 
the  Towns  Improvement  Glauses  Act  (10  &  11 
Yict.  c.  34),  which  was  passed  in  1847 ;  the  84th 
section  contains  a  provision  that  "  any  owner  or 
occupier  of  any  lands  beyond  the  limits  of  the 
special  Act  .  .  .  may  with  the  consent  of  the 
commissioners  first  obtamed  in  writing,  upon  pay- 
ment to  them  of  a  reasonable  sum  of  money  to 
be  agreed  upon  between  them  .  .  .  cause  to 
branch  into  and  to  communicate  with  any  sewers 
belonging  to  the  commissioners  any  sewer  or  drain 
in  respect  of  the  said  property  which  may  be  law- 
fully made  therefrom,  of  such  size  and  manner  of 
communication  as  the  commissioners  approve 
of."  Now  the  reasonable  sum  referred  to  there 
must  necessarily  be  a  reasonable  sum  to  be  paid 
at  the  time  once  for  all,  satisfying  everything 
that  would  have  to  be  paid  to  obtain  the 
privileges  conferred  by  the  Act.  And  though 
the  words  of  that  section  are  different  from  the 
48th  section  of  the  Public'  Health  Act,  yet  they 
show  that  at  that  time  what  was  contemplated 
was  a  provision  made  once  for  all  like  the  provi- 
sion wnich  I  consider  was  contemplated  by  the 
48th  section  of  the  Public  Healtli  Act.  [His 
Lordship  then  examined  the  evidence  upon  the 
point  wnether  the  agreement  had  been  entered 
mto  on  the  footing  tlutt  the  local  board  would  be 
permitted  to  continue  to  discharge  their  sewage 
mto  the  Thames,  and  concluded :]  It  seems  to 
me  that  the  operation  of  the  deed  was  not  in  any 
way  limited  or  intended  to  be  limited  to  the  time 
when  the  sewage  flowed  into  the  Thames  by  the 
old  out&U,  and  therefore  that  that  part  of  the  con- 
tention Xiannot  be  supported.  Under  these  cir- 
cumstances the  action  must  be  dismissed  with 
costs. 

Solicitors  for  the  plaintiffs,  A.  SecU  Lawion,  for 
0.  T,  PhiUips,  Windsor. 

Solicitors  for  the  trustees  of  Mr.  Yansittart's 
will,  O,  L.  P.  JEyre  and  Co,,  for  Long,  Bwmfcrd, 
and  Lovegrove,  New  Windsor. 

Solicitors  for  the  other  defendants.  Long' 
howme,  LonghouriM,  and  Siwena ;  Marhhy,  Wilde, 
and  Bwrra. 


QUEEN'S  BENCH  DIVISION. 

Tueiday,  March  25, 1884. 

(Before  Day  and  Smith,  JJ.) 

The  Matob,  Aldebxeit,  ajh)  Bttegesses  of  the 
BoEouoH  op  Oveb  Dabwev  v.  The  Justices  of 
THE  Peace  foe  the  Couktt  of  Lancastee.  (a) 

Highways— Maintenance  of  mam  roade — Contrtbu* 
tion  by  cotmty  authority — Borough  having  no 
8&parate  court  of  quarter  seaaions — **  County  " — 
T%6  Highiva/ye  and  Locomotives  Act  1878  (41  Sr  42 
Vict,  c.  77),  88. 18, 14,38— T^  Highway  Act  1862 
(25  ^  26  Vict,  c.  61),  s,  2. 

By  the  IZth  section  of  the  Highways  and  Locom^h 
(c)  Bcportid  hf  J.  Sion,  £•«>,  BftrdfloMit-Lftw. 


tivea  Act  1878  (41  ^ 42  Vid,  e.  77)  Uispnmdei 
that  **for  the  purposes  of  this  Act  and  subject  to 
its  provisions  any  road  which  hcts,  within  {he 
period  between  the  21st  day  of  December  1870 
and  the  date  of  the  pacing  of  the  Act,  ceased  to 
be  a  turnpike  road,  and  any  road  whl4^,  being  at 
the  time  of  the  pctssing  of  the  Act  j  twmoike 
road,  may  afterwa/rds  cease  to  be  such,  shaU  he 
deemed  to  be  a  main  road,  a/nd  one  half  of  the 
eaBperhses  incurred  firom  and  after  the  29th  day  tf 
September  1878  by  the  highwa/u  oAdharUy  in  the 
maintenance  of  such  road  shaM,  a«  to  every  pari 
thereof  which  is  within  the  Umits  of  any  highway 
area,  be  paid  to  the  hiahway  authorHy  of  atuft 
wrea  by  the  county  authority  of  the  county  in 
which  such  road  is  sittiate,  out  of  the  county  rate, 
on  the  certificate  of  the  surveyor  of  the  county 
authority,  or  of  such  other  person  or  persons  as 
the  county  authority  may  appoint,  to  the  tffed  ihai 
«uc/^  main  road  has  been  maintained  io  his  or 
their  satisfaction," 
By  the  dSth  section  "  in  this  Act  *  county '  hcts  ihe 
same  meaning  as  it  has  in  the  Highway  Acts 
1862  and  1864." 

By  the  2nd  section  of  the  Highway  Ad  1862 
(25  ^  26  Vict.  c.  61)  "  the  word  '  counhf '  in  this 
Act  shaM  not  include  a  '  county  of  a  ctty '  or  'a 
county  of  a  town,*  but  where  a  county,  as  herein^ 
before  defined,  is  divided  into  ridings  or  other 
dwisions,  hewing  a  separate  court  of  quarter 
sessums  of  the  peace,  it  shall  mean  ecLcn  such 
division  or  riding,  and  not  the  entire  county,  and 
for  the  purposes  of  this  Act  aU  liberties  and 
franchises,  except  the  liberty  of  St,  Alban's,  which 
shaU  be  considered  a  county,  and  except  boroughs 
a«  hereinafter  defined,  shaU  be  considered  as 
forming  part  of  that  county  by  which  they  are 
sfwrrownded,  or,  if  partly  surrounded  by  two  or 
more  counties,  then  as  forming  part  of  that  county 
with  which  they  have  the  longest  common  boun- 
dary :  the  word  '  borough  *  shaU  mean  a  borough 
as  defined  by  b  ^  e  TTtU.  4,  c.  76." 

A  part  of  a  road  which  ceased  to  be  a  turnpike 
road  in  1877,  being  situate  within  the  limits  of 
the  borough  of  0.  D,,  a  highway  area  within  the 
meaning  of  the  l^h  section  of  the  Highways  and 
Locomotives  Act  1878,  the  hiahway  a^harHy(^ 
0,  D,  sought  to  recover  from  the  county  authority 
of  the  county  of  L,,  in  which  0.  D.  is  geographic 
caMy  situate,  one-half  of  the  expenses  of  (he 
maintenance  of  the  said  road,  which  they  alleged 
to  be  du^  to  them  under  the  13th  section  ^  the  Act 
0/1878. 

Held,  on  special  case  stated  by  consent,  that  the  word 
^'cowUy"  in  the  said  section  wcu  used  in  a 
geooraphical  sense,  and  not  in  the  sense  assigned 
to  it  in  the  2nd  section  of  the  Highway  Ad  1862 
(exduding  boroiighs),  and  that  tne  piece  of  road 
in  guesHon  being  situate  in  the  county  of  L, 
urithm  the  m^eaning  of  the  section,  the  eoui^ 
authority  were  bound  to  contribute  to  its  main- 
tenanee. 

This  was  a  special  case  stated  for  the  opinion  of 
the  court  by  agreement  between  the  parties  in  an 
action  in  which  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough  of  Over  Darwen  sought  to 
recover  from  the  justices  of  the  peace  wr  the 
county  of  Lancaster  the  sum  of  1852.  Ids,  td, 
being  one-hi^  of  the  total  amount  of  expenses 
incurred  by  the  said  corporation  as  highway 
authority  of  the  said  borough  in  the  repair  i 
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a  certain  road  within  their  ares»  which  they 
alleged  they  were  entitled  to  recover  &om  the 
said  justices  under  the  18th  section  of  tlie  Hieh- 
ways  and  Locomotives  Amendment  Act  1878 
(41  &  42  Vict.  c.  77). 

The  special  case  was,  so  far  as  material,  as 
follows : — 

The  plaintiffs  in  this  action  are  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Over 
Darwen,  in  the  count j  of  Lancaster  O^ereinaf ter 
called  ''the  corporation")  and  are  the  highway 
aatbority^  of  the  said  borough,  and  the  said 
borough  is  a  highway  area  withm  the  meaning  of 
the  Highways  and  Locomotive  Amendment  Act 
187a 

The  defendants  are  the  justices  of  the  peace  for 
the  county  of  Lancaster  (hereinafter  called  the 
"county  authority").  The  said  justices  assembled 
in  amiual  general  session  pursuant  to  the  pro- 
visions of  28  Qeo,  8,  c.  58,  are  the  county  authority 
as  defined  by  the  Highways  (and  'liocomotives 
(Amendment)  Act  18!^,  and  the  said  justices 
assembled  as  aforesaid  at  the  annual  general 
session  held  on  the  26th  Dec.  1878  did  by  order 
declare  under  the  powers  in  them  vested  by  the 
20th  section  of  the  last-mentioned  Act,  that  the 
contributions  towards  the  expenses  incurred  in 
repairing  the  main  roads  within  the  hundred  of 
Blackburn  should  be  paid  out  of  a  separate  rate 
to  be  raised  and  charged  upon  the  said  hundred 
of  Blackum. 

The  parties  have  agreed  to  concur  in  stating  the 
facts  and  ciroumstances  in  the  form  of  a  special 
case  for  the  opinion  of  the  High  Court  of  Justice, 
Queen's  Bench  Division,  in  manner  hereinafter 
appearing. 

The  town  of  Over  Darwen  waa  incorporated  on 
the  22nd  March  1878,  prior  to  which  time,  and  as 
from  the  year  1854,  it  was  a  local  board  district 
uoder  the  Public  Health  Acts  1848  to  1875 ;  at 
the  time  of  its  incorporation  it  consisted  solely  of 
the  township  of  Over  Darwen,  but  by  the  Over 
Barwen  Improvement  Act  1879  the  borough 
boundaries  were  extended  so  as  to  include  part  of 
the  township  of  Lower  Darwen. 

The  Bolton  and  Blackburn  turnpike  road  was 
constructed  by  turnpike  trustees  under  an  Act 
ntssed  in  the  eleventh  year  of  the  reign  of  His 
Majesty  King  G«orge  the  Fourth,  intituled  "  An 
Act  for  more  effectiuilly  repairing  and  iinproving 
the  road  from  Bolton-le-Moors  to  Blackburn,  in 
the  Countv  Palatine  of  Lancaster,  with  two 
branches  of  road  therefrom,  and  for  making  and 
WftTntainiTig  a  branch  of  road  to  or  near  the 
viilaffe  of  Lower  Darwen/'  which  Act  was  renewed 
in  lo62  by^an  Act  intituled,  "An  Act  for  re- 
puring  and  maintaining  the  road  from  the 
tnrongh  of  Bolton  to  the  borough  of  Blackburn, 
and  a  branch  road  connected  therewith  in  the 
County  Palatine  of  Lancaster." 

The  said  Bolton  and  Blackburn  road  passes 
through  the  borough  of  Over  Darwen. 

The  whole  of  the  said  roads  constructed  under 
the  provisions  of  the  Acts  iu  the  fourth  paragraph 
hereKof  mentioned  have  ceased  to  be  turnpike 
roads,  the  last  collection  of  tolls  having  taken 
place  on  the  20th  July  1877,  and  the  last  meeting 
of  the  trustees  on  the  19th  Dec.  1877. 

The  said  borough  has  no  separate  court  of 
quarter  sessions,  but  the  townships  or  parts  of 
townships  comprised  within  its  bounaEuy  are 
sssessed  and  contribute  to  the  said  separate  rate 
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raised  and  charged  upon  the  said  hundred  of 
Blackburn. 

The  Towns  Lnprovement  Act  1847  has  not 
been  incorporatea  with  any  local  Act  in  force 
witin  the  borough. 

In  1878  was  passed  the  Highways  and  Loco- 
motives Amendment  (41  &  42  Yict.  c.  77),  s.  13  of 
which  enacts  that : 

For  the  purposes  of  this  Aot  and  sabjeot  to  its  pro- 
Tiflums  any  road  which  has  within  the  period  between 
the  Slat  day  of  Deoember  1870  and  the  date  of  the  pasainff 
of  the  Aot  oeaaed  to  be  a  tampike  xoad.  and  any  road 
which  bebig  at  the  time  of  the  passing  of  the  Aot  a  tnm- 
p^  road  may  afterwards  oeaee  to  be  raoh,  shall  be 
deemed  to  be  a  main  zoad,  and  one-half  of  the  expenses 
inouned  from  and  after  the  29th  day  of  September  1878 
by  the  highway  anthofitj  in  the  maintenanoe  of  snoh 
road  shaU  as  to  every  part  thereof  which  is  within  the 
lixnits  of  any  highway  area  be  paid  to  the  highway  antho- 
rity  of  snoh  area  by  the  oonn^  authority  ca  the  oonnty 
in  whioh  snoh  roaa  is  situate,  out  of  the  oonnty  sate,  on 
the  oertifloate  of  the  snrreyoT  of  the  ooonty  authority, 
or  of  Muoh  other  penon  or  persons  as  the  oonnty  antfao- 
zity  may  appoint,  to  the  effeot  that  snoh  main  road  has 
been  maintained  to  his  or  their  satisfaotion. 


The  said  corporation,  as  such  highway  authority 
as  aforesaid,  have,  under  sect.  18  of  the  said  Act, 
41  &  42  Yict.  0.  77,  demanded  from  the  said 
justices  payment  of  one-half  of  the  expenses  in- 
curred by  the  said  corporation  as  such  highway 
authority  as  aforesaid  for  the  year  ending  the 
25th  March  1883  in  the  maintenance  of  so  much 
of  the  said  Bolton  and  Blackburn  main  road  as  is 
situate  within  the  boroui^h  aforesaid. 

For  the  purposes  of  this  case  it  is  admitted  that 
the  said  road  nas  been  and  is  satisfactorily  main- 
tained within  the  said  borough.  It  isr  also  agreed 
that  no  objection  shall  be  taken  to  an  order  for 
payment  as  hereinafter  mentioned,  upon  the 
ffround  thsA  no  formal  certificate  of  such  satis- 
&ctory  maintenance  has  been  in  fact  given. 

The  total  amount  of  expenses  incurred  by  the 
corporation  as  such  highwa^r  authority  upon  the 
said  road  within  their  area  within  the  said  period 
is  3711.  6«.  lid.,  and  one-half  thereof  amounts  to 
the  sum  of  186L  13«.  6d. 

The  county  authorit  v  refuses  to  pay  the  said 
sum  or  any  part  thereot. 

The  question  for  the  opinion  of  this  honourable 
court  IS :  Whether  the  said  county  authority, 
under  the  circumstances  above  stated,  is  liable  bv 
virtue  of  the  Highways  and  Locomotives  Amena- 
ment  Act  1878,  or  otherwise,  to  pay  out  of  the 
said  county  rate  the  said  sum  above  demanded, 
or  any  part  thereof. 

In  case  the  court  shall  be  of  opinion  that  the 
said  county  authority  is  so  liable,  judgment  with 
costs  is  to  be  entered  for  the  plaintiffs ;  otherwise 
for  the  defendants  with  costs. 

The  38th  section  of  the  Highways  and  Loco- 
motives Amendment  Act  1878  (41  &  42  Yict. 
c.  77)  is,  so  far  as  material : 

In  this  Aot "  oonnty"  has  the  same  meaning  as  it  has 
in  the  Highway  Aots  1862  and  1804,  ezoept  that  every 
liberty  ncS  beinff  assessable  to  the  oonnty  rate  of  the 
oonniy  or  oonnoes  within  whioh  it  is  looally  sitnate 
shall,  for  the  purposes  of  this  Act,  other  than  those 
relating  to  the  formation  and  alteration  of  highway 
distriots,  and  tito  transfer  of  the  powers  of  a  highway 
boscd,  be  deemed  to  be  a  separate  oonnty. 

The  2nd  section  of  the  Highway  Act  1862 
(25  &  26  Vict.  c.  61)  is  : 

The  word  "oonniy'^  in  this  Aot  shall  not  inolnde  9k 
"  oonnty  of  a  oil^  ''^  or  a  "  oonnty  of  a  town,"  but  where 
a  oonnly,  as  herembefore  defined,  is  divided  Into  ridings 
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or  other  diyidoBi  hairixiff  a  B6p«nite  court  of  qiuurter 
Mfldoos  of  tho  peace,  it  uiall  mean  each  vaoh  divisioB  or 
ridinff  and  not  the  entire  oonnt^jr,  and  for  the  purpoeee  of 
this  Act  all'Ubertiee  and  franonues,  except  the  liberty  of 
Saint  Albana,  which  shall  be  considered  a  county,  *>^d 
except  boronghs  aa  hereinafter  defined,  shall  be  con- 
sideried  aa  forming  part  of  that  connty  by  which  they  ace 
anrronnded,  or  if  partly  ennonndea  l^  two  or  more 
conntieB,  then  as  forming  part  of  that  connty  with  which 
they  haye  the  longest  common  bonnduy ;  ib»  word 
'*  borongh  "  ahall  mean  a  borough  as  defined  by  the  Act 
of  the  session  hdden  in  the  fifth  and  sixth  rears  of  King 
William  the  Fonrth,  chapter  serenty-six,  "for  the 
regnlation  of  monidpal  corporationa  in  England  and 
Wales,"  or  any  place  to  which  the  provisiona  of  the  said 
Act  haye  been  or  shall  hereafter  have  been  extended. 

Serm  CoUins,  Q.C.  for  the  plaintiffs. — ^The 
boroa^h  of  Over  Darwen  is  clearly  entitled  under 
the  13th  section  of  this  Act  to  be  paid  by  the 
county  authority  one-half  of  the  expenses  incurred 
in  the  maintenance  of  this  road,  since  it  is 
admitted  in  the  case  that  it  is  a  road  which  ceased 
to  be  a  turnpike  road  between  the  31st  Dec.  1870 
and  the  passing  of  the  Act.  [Day,  J. — On  what 
point  do  the  defendants  rely  P] 

Oorst,  Q.C.  (with  him  Blair). — The  defendants 
rely  upon  the  interpretation  clause  of  the  Act  of  1878. 
The  3oth  section  says  that  the  word  "  county  "  is  to 
have  the  same  meaning  as  in  the  Highway  Acts 
1862  and  1864,  and  the  meaning  of  the  word  in 
those  statutes  is  given  in  the  2nd  section  of  the 
Act  of  1862,  the  Act  of  1864  maMng  no  alteration 
on  this  point.  That  section  excepts  boroughs 
from  liberties  and  franchises  which  are  to  form 
part  of  the  counties  by  which  they  are  surrounded, 
and  sars  that  borougns  shall  not  form  part  there- 
of. This  piece  of  road  in  respect  of  which  the 
plaintiffs  are  claiming  is  in  the  borough  of  Over 
Darwen,  and,  as  the  borough  of  Over  Darwen  does 
not  form  part  of  the  county  of  Lancaster,  the  road 
which  is  part  of  the  borough  is  not  situate  in  the 
county,  and  therefore  the  county  authority  are 
not  under  the  section  liable  to  make  any  payment 
in  respect  thereof.  At  the  time  the  Act  of  1878 
was  passed  the  turnpike  trusts  were  expiring,  and 
the  rural  highway  areas  through  which  the  old 
turnpikes  passed  were  becoming  liable  for  the 
expenses  of  their  maintenance.  The  object  of 
the  Act  was  to  relieve  these  rural  areas,  and  to 
effect  this  it  provided  that  half  the  expense  was 
to  be  paid  to  them  by  the  county  and  half  of  the 
rest  from  the  Consolidated  Fund,  leaving  them 
only  one-fourth  of  the  expense.  This  intention  of 
the  Legislature  is  quite  clear  and  intelligible,  and 
it  is  equally  clear  that  no  Act  woi^d  ever  be 
passed  witn  the  object  of  relieving  populous 
boroughs  from  the  ^cpense  of  the  maintenance  of 
their  own  streets.  The  borongh  of  Over  Darwen 
is  here  seeking  to  receive  a  contribution  from  the 
county  in  order  to  be  relieved  from  all  but  one- 
fourth  of  the  eroense  of  the  maintenance  of  its 
main  streets.  The  coui-t  will  therefore  look 
narrowly  at  these  statutes,  and  if  possible  exclude 
boroughs  from  the  operation  of  this  13th  section 
of  the  Aot  of  1878.  The  2nd  section  of  the  Act  of 
1862  excludes  boroughs  from  their  counties. 
[Day,  J. — ^The  section  seems  to  treat  boroughs  as 
either  liberties  or  franchises.  Otherwise  it  is  un- 
grammatical.]  It  is  ungrammatical,  but  there 
looms  out  of  the  section  an  intention  to  exclude 
boroughs  from  counties,  and  that  being  bo,  this 
road  is  not  situate  in  a  county  within  the  mean!-),'^ 
of  the  18th  section.  If  Over  Darwen  were  in  the 
county  the  county  authority  could  make  bye-laws 


as  to  this  road  within  it,  so  as,  for  instance,  to  erect 
a  gate  across  it  in  the  main  street ;  but  they  have 
no  such  power,  the  right  to  make  bye-laws  resting 
with  the  Over  Darwen  authorities. 

Hewn  CoUins  in  reply. — ^In  the  13th  section  of 
the  Act  of  1878  the  word  **  county  "  is  used  aa  a 
geographical  expression,  and  not  in  any  technical 
sense  such  as  is  suggested.  It  was  not  the  inten- 
tion of  the  Legislature  to  exclude  such  boroughs 
as  Over  Darwen  from  the  operation  of  this  sec- 
tion. The  whole  of  the  section  is  not  set  out  in 
the  case.  It  goes  on,  "  Provided  that  no  port  of 
such  expenses  shall  be  included  in  (1)  any  precept 
or  warrant  for  the  levying  or  collection  of  county 
rates  within  the  metropolis,  subject  and  without 
prejudice  to  any  provision  to  be  hereafter  made; 
or  (2)  any  order  made  on  the  counoU  of  any 
borough  having  a  separate  court  of  quarter 
sessions  under  sect.  117  of  the  Municipal  Corpora* 
tion  Act  1835."  Therefore,  if  the  borongh  of  Over 
Darwen  is  excluded  from  getting  a  contribution 
from  the  county  under  this  section,  it  will  be  com- 
pelled, as  it  has  no  separate  court  of  quarter 
sessions,  to  contribute  fully  to  the  county  rate, 
and  will  at  the  same  time  have  to  bear  all  the 
expense  of  the  maintenance  of  its  own  streets,  and 
this  could  never  have  been  intended  by  the  Legis- 
lature. Further,  this  case  is  concluded  by  the  case 
of  The  Justices  of  Lancashire  v.  The  Mayor,  ^.,  o/ 
BochdaU  (44  L.  T.  Bep.  N.  S.  316 ;  45  tb.  4^;  49 
lb.  368;  6  Q.  B.  Div.  525 ;  8  lb.  12 ;  8  App.  Cas. 
494).  There  this  point  was  taken  in  argument 
and  disregarded  by  the  noble  and  learned  Lords 
who  decided  the  case.  [Day,  J. — ^If,  in  reading 
this  Act,  the  word  "  county  "  is  taken  as  a  geo- 
graphical expression,  would  it  not  include  all 
boroughs,  including  those  having  separate  quarter 
sessions,  which  cannot  be  called  on  to  contribute 
to  the  county  rate  P]  No,  the  13th  section  applies 
only  to  every  part  of  such  road  "  which  is  within 
the  limits  of  any  highway  area,"  and  the  14th 
section  describes  nighway  areas  as  follows :  ''The 
following  areas  shall  be  deemed  to  be  highway 
areas  for  the  purposes  of  this  Act ;  that  is  to  say, 
(1)  urban  sanitary  districts,  (2)  highway  districts, 
(3)  highway  parishes  not  included  within  any 
highway  district  or  any  urban  sanitary  district 
Then  the  38th  section  says  that  '*  urban  sanitary 
district "  means  in  the  Act  the  districts  declared 
to  be  urban  sanitary  districts  by  the  Public  Health 
Act  1875,  "  except  that  for  the  purposes  of  this 
Act  no  borough  having  a  separate  court  of  quarter 
sessions,  and  no  part  of  any  such  borough,  shall 
be  deemed  to  be  or  to  be  included  in  any  sooh 
district."  The  streets,  therefore,  of  boroughs 
having  sepaa*ate  courts  of  quarter  sesaions  are  not 
within  the  limits  of  any  highway  area,  and  so  not 
within  the  operation  of  the  13th  section.  Such 
boroughs  therefore  neither  contribute  anything 
to  nor  receive  anything  from  the  county  autho- 
rity or  the  county  rate.  Lastly,  the  decision  of 
the  House  of  Lords  in  The  Jtutiees  of  ihe  Wesi 
Biding  of  Yorkshire  v.  The  Mayor,  Sfc,  of  ShegiM 
(49  L.  T.  Bep.  N.  S.  786 ;  8  App.  Gas.  781)  is  incon- 
sistent with  the  plaintiffs'  argument,  althondi  it 
is  true  that  the  point  does  not  appear  to  hsTe 
been  taken  in  that  case. 

Day,  J. — ^This  case  comes  before  the  court  in 
the  form  of  a  special  case  stated  byaereement 
between  the  parties,  and  raises  for  our  considera- 
tion a  point  which  is  by  no  means  free  from 
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difficulty,  and  in  this  case  the  difficulty  does  not  j 
arise  from  the  intricacy  of  the  facts  set  oat  in 
the  special  case,  but  from  the  inconvenient 
lan^age  used  and  the  inconvenient  form  of 
legislation  adopted  by  the  Legislature  in  the 
enactments  which  we  have  to  consider  in  con- 
nection with  the  facts.  In  endeavouring  to  find 
out  their  meaning  we  are  directed  from  one 
statute  to  another,  and,  as  if  this  were  not  com- 
plicated enough,  the  individual  sections  to  which 
we  are  directed  are  difficult  to  understand  on 
account  of  the  badness  of  the  grammar  in  which 
they  are  expressed.  On  the  be^t  construction  I 
am  able  to  put  upon  these  statutes  and  these 
sections  I  think  that  the  plaintiffs  are  entitled  to 
judgment.  The  claim  put  forward  by  the  plain- 
tiffs is  based  on  the  13th  section  of  the  Act  of 
1878  set  out  in  the  special  case,  and  they  allege 
that  they  are  the  highway  authority  of  the  hi^- 
way  area  within  the  limits  of  which  is  a  part  of  a 
road— being  one  of  the  roads  with  wnich  the 
section  was  intended  to  deal — ^in  the  maintenance 
of  which  thejr  have  as  such  highway  authority 
incurred  certain  expenses,  and  they  mrther  say 
that  the  defendants  are  within  the  meaning  of 
the  section  the  county  authority  of  the  county 
within  which  such  road  is  situate,  and  that  they 
are  therefore  entitled  under  the  section  to  be  paid 
by  them  one-half  of  the  expenses  so  incurred  in  the 
maintenance  of  the  roaa.  Now  prima  fade  no 
QTiestion  arises  at  all  if  the  defendants  are  reallv 
tne  "county  authority  of  the  county  in  which 
such  road  is  situate;  but  the  learned  counsel 
for  the  defendants  very  properly  at  the  com- 
mencement of  the  argument  called  attention  to 
the  fact  that  che  Legislature  have  later  on  in 
the  statute  said  what  they  meant  by  the  word 
"county"  therein.  It  is  interpreted  by  the  38th 
section  of  the  Act,  in  which  we  find  that  the  word 
is  in  this  Act  to  have  the  same  meaning  as  it  has 
in  the  Highway  Acts  1862  and  1864.  We  have, 
therefore,  to  turn  back  to  the  Act  of  1862  to  find 
its  meaning,  and  in  the  2nd  section  of  that  Act 
we  find  these  words,  which  we  have  to  construe 
and,  if  possible,  discover  what  they  mean.  "  The 
word  'county'  in  this  Act,"  says  the  section, 
"  shall  not  include  a  '  county  of  a  city '  or  *  a 
county  of  a  town,'  but  where  a  county  as  here- 
inbefore defined  is  divided  into  ridings  or  other 
divisions  having  a  separate  court  of  Quarter 
sessions  of  the  peace,  it  shall  mean  eacn  such 
division  or  riding,  and  not  the  entire  county." 
So  far  this  is  a  definition  hj  saying  what  the 
'*  word  "  is  not  to  mean,  which  is,  as  far  as  it  goes, 
intelligible  ;  but  then  the  section  goes  on,  '*  and 
for  the  pfurposes  of  this  Act  all  liberties  and 
franchiBee,  except  the  liberty  of  St.  Albans,  which 
shall  be  oonsid^^  a  county,  and  except  boroughs 
as  hereinafter  defined,  shall  be  considered  as 
forming  part  of  that  county  by  which  they  are 
surrounded."  Therefore  boroughs,  it  seems,  are 
excepted  from  the  class  called  "liberties  and 
franchises,"  which  are  to  be  considered  as  f orminff 
part  of  the  county  by  which  they  are  surroundec^ 
and,  difficult  as  it  really  is  to  come  to  the  con- 
clusion that  this  is  an  enactment  of  the  Legis- 
lature to  the  effect  that  boroughs  are  not  con- 
sidered  as  forming  part  of  the  counties  in  which 
they  are  situateo^  I  suppose  that  that  was  the 
meaning  of  the  Le|a;islature.  I  am  not  able  to 
put  any  other  meamng  upon  the  words,  nor  can  I 
guess  what  they  mean  other  than  this.    I  can  I 


only  suppose  that  the  Legislature  did  pass  this 
Act  meaning  that  boroughs  were  not  to  be 
included  in  the  counties  by  which  they  are  sur- 
rounded. The  words  really  have  no  meaning  in 
the  strict  sense  of  the  term,  but  I  am  constramed 
to  attempt  to  guess  what  the  persons  who  framed 
this  section  meant  and  have  utterly  failed  to 
convey.  Boroughs  then  are  not  for  the  purposes 
of  that  Act  to  be  deemed  parts  of  the  counties 
by  which  they  are  surrounded.  Assuming  that 
to  be  the  meaning  of  the  section,  what  bearing 
has  it  on  this  case  P  Does  it  mean  that,  whenever 
the  word  "county"  is  used,  we  are  in  construing 
the  passage  to  eliminate  boroughs  from  its  mean- 
ing I*  It  seems  to  me  that  it  is  not  necessary  to 
put  so  large  a  meaning  as  this  on  this  definition 
section.  I  think  that  the  use  of  the  woi*d 
"  county  "  as  a  geographical  expression  may  not- 
withstanding this  section  have  still  been  retained 
by  the  Legi^ture,  and  that,  where  it  is  necessary 
that  the  word  should  have  its  ordinary  geogra- 
phical meaning,  that  meaning  may  nevertheless 
DO  assigned  to  it.  Although  then,  where 
boroughs  are  spoken  of  in  these  Acts,  they  are 
not  to  be  considered  as  forming  parts  of  their 
counties,  we  may  still  assume,  where  it  is  neces- 
sary so  to  do,  that  the  word  "  county"  is  used  in  a 
geographical  sense,  because  it  is  difficult  to  see 
how  a  borough  ccm  be  county  at  all  except  in  a 
geo^aphical  sense,  and  the  words  used  in  the 
section  show  that  the  Legislature  contemplated 
that  both  "a  county  of  a  city,"  and  "a  county 
of  a  town "  might  both  be  supposed  to  be  in  a 
county  in  some  sense  of  the  word,  that  is  to  say, 
in  its  ordinary  geographical  sense.  Boroughs 
according  to  the  section  are  not  to  be  considered 
parts  of  their  counties,  but  the  section  does  not 
say  that  they  are  not  to  remain  where  they 
found  themselves  before  the  Act,  or  that  this 
borough  was  after  the  passing  of  the  Act  no 
longer  to  be  situate  in  tne  county  of  Lancaster. 
How  does  this  affect  the  present  case  P  I  turn  to 
the  13th  section  of  the  Act  of  1878,  and  there  I 
find  that  in  the  case  of  the  roads  there  mentioned 
"one-half  of  the  expenses  incurred  from  and 
after  Sept.  29, 1878,  by  the  highway  authority  in 
the  maintenance  of  such  road  shall  as  to  every 

Eart  thereof  which  is  within  the  limits  of  any 
ighway  area  be  paid  to  the  highway  authority  of 
such  area  by  the  county  authority  of  the  county 
in  which  such  road  is  situate."  I  think  that  this 
means  the  county  authority  of  the  geographical 
county  in  which  the  road  is  situated ;  tnat  is,  in 
the  present  case,  the  county  of  Lancaster.  This 
seems  to  me  to  be  an  intelli^ble  meaning  to  put 
upon  the  words,  and  I  think  it  is  possible  to 
reconcile  this  view  with  the  meaning  of  the 
Legislature,  since  a  borough  may  very  well  be  no 
part  of  a  county  but  may  still  be  toother,  of 
course,  with  its  roads  within  it.  This  view  seems 
to  me  to  reconcile  the  difficulties  raised  upon  the 
one  side  and  upon  the  other,  for,  further,  on  looking 
at  the  14th  section  of  the  Act,  we  find  a  descrip- 
tion of  what  areas  are  to  be  deemed  highway 
areas,  among  them  being  "urban  sanitary  dis- 
tricts," and  on  turning  to  the  38th,  the  inter- 
pretation section,  we  find  imder  the  heading 
of  "  urban  sanitary  district,"  that  for  the  purposes 
of  the  Act  "  no  borough  having  a  separate  court 
of  quarter  sessions,  and  no  part  of  any  such 
borough,  shall  be  deemed  to  be  or  to  be  included 
in  any  such  district/'  while  the  latter  part  of  the 
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IStli  section  proyides  that  no  part  of  the  expenses 
of  these  roads  is  to  be  inclnd^  by  the  coimty  in 
any  order  made  on  the  council  of  any  borough 
having  a  separate  court  of  quarter  sessions.  A 
borough,  therefore,  having  a  separate  court  of 
quarter  sessions  would  not  on  the  one  hand  be 
(»lled  upon  to  contribute  to  the  county  burdens, 
and  on  the  other  would  not  be  within  a  highway 
area,  and  so  at  liberty  to  recover  from  the  county 
a  portion  of  the  cost  of  repairing  the  roads 
within  its  limits.  On  the  other  hand,  it  would  be 
very  unreasonable  that  a  borough  which  has  no 
separate  court  of  quarter  s'essions,  and  therefore 
does  contribute  to  the  county  rate  in  respect  of 
these  expenses,  should  not  have  the  benefit  of 
getting  its  due  contribution  from  the  county 
towards  mending  the  roads  which  pass  within 
its  limits.  In  this  way  I  think  it  is  possible  to 
get  a  reasonable  construction  of  the  section,  and 
on  these  grounds  I  think  that  the  plaintiffs  are 
entitled  to  oux*judgment  in  their  favour. 

Smith,  J. — This  is  an  action  brought  by  the 
mayor,  aldermen,  and  burgesses  of  the  borough 
of  Over  Darwen  against  tne  justices  of  Lanca- 
shire to  recover  ISol.  I80.  6d,,  which  is  one-half  of 
the  expenses  they  have  incurred  in  the  mainte- 
nance of  a  road  wnich  passes  through  the  borough. 
The  plaintifEs  make  their  claim  under  the 
13th  section  of  the  Highways  and  Locomotives 
Amendment  Act  1878,  and  the  sole  point  which 
arises  for  our  decision  is,  whether  the  county 
authority  of  the  county  of  Lancaster  are  within 
the  meaning  of  this  section  the  county  authority 
of  the  county  in  which  this  road  in  question  is 
situate,  the  objection  taken  being,  that  the  road 
being  situate  in  a  borough,  and  a  borough  being 

eluded  from  the  meaning  of  the  word  "  countv 
as  defined  by  the  2nd  section  of  the  Act  of  18^2, 
the  road  is  not  situate  in  the  county.  Now  this 
very  point  was  taken  in  the  case  of  The  Justices  of 
Lancashire  v.  The  Mayor,  Src  of  Bochdale  (44  L.  T. 
Rep.  N.  S.  316;  45  L.  T.  Rep.  N.  8.  425 ;  49  L.  T. 
Rep.  N.  S.  368 ;  6  Q.  B.  Div.  525 ;  8  Q.  B.  Div. 
12 ;  8  App-  Cas.  494),  a  case  which  went  to  the 
House  of  Lords,  and  there  is  no  doubt  that  the 
learned  counsel  who  appear  for  the  respondents 
in  this  case,  and  who  also  took  part  in  tne  Roch- 
dale case,  argued  this  point  before  the  House  of 
Lords,  the  result  being  that  Lord  Blackburn,  in 
giving  judgment  in  mvour  of  the  justices,  said 
that  he  did  not  attribute  much  weight  to  it,  while 
the  other  three  members  of  the  court  discarded  it 
altogether.  Again,  in  the  case  of  The  Justices  of 
the  West  Biding  of  Yorkshire  v.  The  Mavor,  ^c.  of 
Sheffield  (49  L.  T.  Rep.  N.  S.  786 ;  8  App^  Cas.  781) 
this  point  would  have  been  decisive,  l)ut  it  does 
not  appear  on  the  face  of  the  reports  that  the 
point  was  taken  there,  which  is  the  more  possible, 
as  the  learned  counsel  for  the  respondents  took  no 
part  in  that  case.  It  becomes  necessary,  therefore, 
for  us  to  determine  the  meaning  of  this  13th 
section  with  regard  to  this  point  that  has  been 
raised,  and  the  view  which  recommends  itself  to 
me  is  this:  The  38th  section  of  the  Act  says 
that  the  word  "  county  "  is  to  have  therein  the 
same  meaning  as  it  has  in  the  Highway  Acts  1862 
and  1864.  We  then  turn  to  the  ^d  section  of  the 
Act  of  1862,  and  it  seems  to  me  that  the  difficulty 
raised  hj  it  is  not  insuperable.  "The  word 
*  county '  in  this  Act,"  it  is  there  said,  "  shall  not 
include  a  *  county  of  a  city,'  or  *  a  county  of  a 
town/  but  where  a  county  as  herei^bef  ore  defined 


is  divided  into  ridings  or  other  divisions  having  a 
separate  court  of  quarter  sessions  of  the  peace, 
it  shall  mean  each  such  division  or  riding,  and  not 
the  entire  county."  I  think  that  we  may  pause 
there,  and  say  that  that  is  the  meaning  to  be 
attached  to  the  word  "  county  "  by  the  Act  of  1862, 
and  that  all  the  rest  of  the  section  refers  only  to 
what  is  to  be  done  for  the  purposes  of  that  Act, 
and  is  not  really  part  of  the  definition  of  the 
word  "  county."  Whether  this  is  or  is  not  a  correct 
view  I  quite  agree  with  all  that  my  brother  Day 
has  said,  and  X  think  that  the  justices  of  Lanca- 
shire are  the  county  authority  of  the  county  in 
which  this  road  is^situate  withm  the  meaning  of 
this  section,  and  are  rightly  called  upon  to  pay 
the  half  share  of  the  expenses  of  its  maintenance 
which  the  section  says  is  to  be  paid  by  them. 

Judgment  for  the  pUUtUiffs, 

Solicitors  for  the  plaintiffs,  Pritcha/rd,  EngU' 
field,  and  Co.,  for  (7.  Oosteker,  Over  Darwen. 

Solicitors  for  the  defendants,  Bidsdale  and  Son, 
for  Wilson  and  MvUon,  Preston. 


Dee.  1  and  2, 1884. 

(Before  Gsove  and  Hawuvb,  JJ.) 

RiDGWAT  (app.)  V.  Wabd  (resp.).  (a) 

Bread,  sale  cf-^Baker  not  ^provided  with  scales  and 
weights — DeUvery  of  oread  from  a  eari  ai  a 
eustomev's  house  inptirsuance  of  a  previous  order 
—6^7  WiU.  4,  c.  37,  «.  7. 

By  6  4-  7  Wm.  4,  c.  37,  t.  7,  ''Every  haJeer  or  seller 
of  oread  .  .  .  who  shall  convey  or  carry  out 
oread  for  sale  i/n  and  from  any  cart  or  other 
carriage  shall  he  provided  wUh  and  shall  con" 
staatthf  carry  in  such  cart  or  other  carriage  a 
correcthea/m<indscales,withproper  weights  .  .  . 
and  in  case  amy  sfw(^  haiker  or  seller  of  bread 
.  .  .  shall  at  any  tims  carry  out  or  deUvsr  any 
bread  wiUiout  being  provided  with  stieh  beam  ana 
scales  with  proper  weights  .  .  .  then,  and  in 
every  such  case,  every  such  baker  or  seller  qf  bread 
shatt  for  every  such  offence  forfeit  aatd  pay  any 
sum  not  exceeding  fi/ve  pownds. 

Held,  thai  this  section  applies  to  cases  where  bread 
is  deUvered  in  pursu^ance  of  a  previous  order,  and 
not  merely  to  cases  where  the  baker  sends  out 
bread  for  sale  in  a  cart. 

Case  stated  by  justices. 

1.  The  appellant  was  convicted  before  us  at  a 
petty  sessions  held  at  Gheadle  on  the  23rd  May 
1884^  on  an  information  which  charged  "  that  Iw 
being  a  baker  of  bread  carrying  on  business  at 
Longton,  on  the  l.Oth  April  188^  at  ih»  parish  of 
Draycott,  did  unlawfully  cause  his  servant  to  cany 
out  and  deliver  bread  man.  a  cart  without  bemff 
provided  with  a  oorrect  beam  and  scales,  witn 
proper  weights,  contrary  to  6  &  7  WilL  4^  0.  87, 
B.  7. 

2.  The  following  facts  were  proved  before  us: 
(1.)  The  appellant,  George  Ridgway,  is  a  grocer, 

provision  dealer,  and  baker,  carrying  on  business 
amongst  other  places  at  a  shop  in  Longton.  On 
the  10th  April  1884  the  appellant's  manage 
caused  his  servant,  one  Bemara  Swainey,  to  tsJce 
and  deliver  to  Miss  Ratcliffe,  a  customer  who 
resided  at  Draycott,  which  was  some  miles  distant 
from  the  shop  of  the  said  G^rge  Ridgway  at 

(a)  Bflported  by  H.  D.  BOHUT,  bqn  BantoHitLiw. 
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Longton,  amongst  certam  articles  of  grocery,  a 
qpartern  loaf  of  bread  from  a  cart,  not  at  the 
tune  beinfl;  provided  with  weights  and  scales 
mentioned  in  the  6th  and  7th  sections  of  the 
Act. 

(2.)  The  appellant's  traveller  had  called  at  Miss 
Batcliffe's  house  on  the  9th  April  1884,  and  had 
taken  from  her  an  order  for  a  quartern  loaf  of 
bread  at  the  price  of  5d.,  and  certain  articles  of 
grocery  which  were  together  under  the  value 
of  IW. 

(3.)  The  order  so  given  by  Miss  Ratcliffe  was 
entered  in  a  book  by  the  appellant's  traveller  at 
the  time,  and  was  on  the  same  day  given  by  him 
to  the  manager  of  the  appellant's  shop  at  Longton 
to  make  up. 

(4.)  The  goods  ordered  by  the  customer  of  the 
traveller,  including  the  quartern  loaf  of  bread, 
were  selected  and  appropriated  by  the  manager  on 
the  10th  April  1884.  Tne  loaf  was,  imme£ately 
prior  to  bemg  placed  with  the  remainder  of  the 
goods  set  apart  for  the  customer,  weighed  by  the 
manager,  and  found  to  be  of  the  required  weight 
of  41b. 

(5.)  The  goods  so  ordered  were  delivered  by 
Bernard  Swainey,  a  servant  of  the  appelleuit,  to 
Miss  Batciiffe,  on  the  10th  April,  wno  paid  the 
traveller  on  the  23rd  April  lfe4  for  the  goods 
supplied  in  pursuance  of  the  order  given  on  the 
9th  April  preceding. 

(6.)  The  usual  course  of  dealing  between  the 
appellant  and  Miss  BatdifEe  was  that  the  traveller 
snould  receive  an  order  for  goods  on  one  Wednes- 
dav,  that  the  goods  shoula  be  delivered  on  the 
following  day,  and  that  payment  should  be  made 
by  Misd  Itatcliffe  for  such  goods  to  the  traveller 
on  his  next  subsequent  visit. 

(7.)  The  cart  from  which  Bernard  Swainey,  the 
g)pellant's  servant,  delivered  the  goods  to  Miss 
Batcliffe  was  despatched  by  the  manager,  on  the 
morning  of  the  lOth  April  1884,  and  contained 
parcels  of  goods,  all  of  which  had  been  previously 
ordered  by  customers  in  a  similar  manner  to  those 
ordered  by^  Miss  Batcliffe,  and  contained  nb 
bread  or  articles  which  had  not  been  so  ordered. 

(8.)  The  loaf  of  bread  so  ordered  and  delivered 
to  Mjss  BatclifEe  was  afterwards  weighed  by  her 
own  scales,  and  found  to  be  of  the  fml  wei^t  of 
41b. 

3.  It  was  contended  on  behalf  of  the  appellant 
that  he  was  not  obliged  to  provide  his  cart  with 
weights  and  scales  when  he  went  to  deliver  the 
bread  under  the  circumstances  set  forth.  That 
the  sale  took  place  whe^  the  order  for  the  loaf  of 
bread  had  been  given  and  accepted,  and  the  loaf 
had  been  appropriated. 

4.  It  was  also  contended  that  6  &  7  Will.  4, 
c  37,  s.  7,  applied  only  to  bikers  or  sellers  of 
bread  who  should  convey  and  carry  out  bread  for 
Bale,  and  their  journeymen,  servants,  or  persons 
enmloyed  by  them. 

o.  We  considered  it  doubtful  whether  under 
the  circumstances  set  forth  the  sale  was  complete 
until  delivery,  and  we  considered  that  in  point  of 
law  there  was  nothing  to  alter  the  defendant's 
position  from  that  of  a  baker  to  a  carrier.  We 
also  thought  that  the  circumstances  in  Bohinson 
▼.  Ci^  (34  L.  T.  Eep.  N.  S.  689 ;  1  Ex.  Div.  294; 
45  L.  J.  109,  M.  C.)  were  so  nearly  identical  with 
the  circumstances  in  this  case  that  we  were  bound 
on  the  authority  of  that  case  to  convict,  and  we 
accordingly  convicted  the  defendant  in  the  penalty  ^ 


of  1«.  and  costs,  and  agreed  to  grant  a  case  on  the 
application  of  the  defendant's  solicitor. 

D.  If  our  decision  is  right  the  conviction  is  to 
stand,  but  if  otherwise  the  summons  is  to  be 
•dismissed. 

John  Bo8e  for  the  appellant. — ^The  Legislature 
intended  to  provide  for  the  sale  of  bread  under 
two  different  circumstances,  one  being  when 
the  sale  takes  place  in  the  baker's  shop,  and  the 
other  when  the  baker  is  hawking  bread  in  a  cart ; 
and  the  Act  does  not  apply  to  such  a  case  as  this, 
where  there  is  a  delivery  of  a  specific  loaf  pre- 
viously sold.  [Hawkins,  J.— When  do  you  say 
the  loaf  was  sold  P]  No  doubt  that  is  a  difficult 
question  to  answer,  but  I  submit  the  sale  took 
place  when  the  loaf  was  appropriated  by  the  baker  to 
that  particular  order.  It  is  not  necessary  for  me 
to  go  BO  far  as  to  say  that  the  sale  was  completed 
80  as  to  include  the  right  of  rejection  by  the  pur- 
chaser. The  vendor  may  be  the  agent  of  the 
purchaser  for  the  purpose  of  selecting  the  goods 
sold  (Benjamin  on  8^es,  2nd  edit.  p.  265),  and  in 
this  case  tne  selection  of  the  loaf  by  the  appellant's 
manager  was  a  selection  by  the  purchaser's  agent 
under  the  circumstances  of  this  case.  I  admit 
that,  unless  I  can  distinguish  the  case  of  Bohinsan 
V.  Cliff  (34  L.  T.  Rep.  N.  S.  689 ;  1  Ex.  Div.  294) 
from  this  case,  it  is  an  authority  against  my  con- 
tention, but  there  the  bread  was  taken  out  for 
sale  in  the  cart,  and  there  was  noprevious  order ; 
the  factd  aie  entirely  different.  The  judgment  of 
Denman,  J.  in  that  case  is  in  favour  of  the  con- 
tention that  the  statute  does  not  apply  to  a  case 
where  the  bread  is  delivered  in  pursuance  of  a 
jnrevious  sale. 

Dec.  2. — Grove,  J. — In  this  case,   which  was 
argued  yesterday  by  Mr.  Bose  on  behalf  of  the 
appellant,  I  have  come  to  the  conclusion  that  the 
appeal  must  fail.    The  appellant  was  convicted  on 
an  information  which  charged  him  with  having 
unlawfully  caused  his  servant  to  carry  out  and 
deliver    bread  from  a  cart   without  being  pro- 
vided with  a  correct  beam  and  scales  with  proper 
weights,  contrary  to  6  A  7  Will.  4^  c.  37,  s.  7. 
The   facts  proved  were,   that    the    appellant's 
manager,  the  appellant  being  a  grocer,  provision 
dealer,  and   b^er,  having  a   shop  at  Longton 
amongst    other  places,   caused   his  servant    to 
deliver  to  a  customer,  who  resided  some   miles 
distant  from  the  shop  at  Longton,  certain  articles 
of  grocery  and  a  quartern  loaf  of  bread  from  a 
cart  not  at  the  time  being  provided  with  weights 
and  scales.    The  appellant  s  traveller  had  c^ed 
at  the  customer's  nouse  on  the  9th  April  1884, 
and  she  gave  him  an  order  for  a  loaf  of  oread  and 
certain  other  articles  of  grocery.  *  The  order  was 
entered  in  a  book  by  the  traveller  at  the  time, 
and  on  the  following  day  the  goods,  including  the 
loaf  of  bread,  were  selected  and  set  apart  by  the 
manager,  and  on  the  same  day  they  were  delivered 
to  the  customer.     The  usual  course  of  dealing 
between  the  appellant  and  the  customer  was,  that 
the  traveller  snould  receive  an  order  for  eoods  on 
one  Wednesday,  that  the  goods  should  be  delivered 
on  the  following  day,  and  that  payment  should  be 
made  to  the  traveller  on  his  next  subsequent  visit. 
The  cart   from  which  the  appellant's   manager 
delivered  the  goods  was  despatched  by  the  mana- 
ger on  the  morning  of  the  10th  April,  and  con- 
tained parcels  of  goods,  all  of  which  had  been 
previously  ordered  in  a  similar  manner  to  those 
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ordered   by   Miss  Batcliffe.     The   qaestion   is, 
whether  the  cart  ought  to  have  been  provided 
with  scales.    It  was  contended  .that  the  statute 
only  applies  to  a  baker  who,  besides  selling  bread 
in  his  shop,  sends  a  cart  round  the  country  hawk- 
ing bread.    The  contention  on  the  other  hand  is, 
that  it  applies  to  any  baker  who  delivers  bread  to  a 
customer,  whether  ordered  before  or  not.     The 
6th  section  enacts  that  "  every  baker  or  seller  of 
bread,  beyond  the  limits  aforesaid,  shall  cause  to 
be  fixed  in  some  conspicuous  part  of  his,  her,  or 
their  shop,  on  or  near  the  counter,  a  b«am  and 
scales  with  proper   weights  or  other  sufficient 
balance,  in  order  that  all  bread  there  sold  may 
from  time  to  time  be  weighed  in  the  presence  of 
the  purchaser  or  purchasers  thereof,  except  as 
aforesaid."    That  section  is  material  to  this  case, 
inasmuch  as  it  shows  what  the   object  of  the 
statute  is ;  but  the  section  on  whichjthis  case  turns 
is  the  7th,  which  provides  that  "  every  baker  or 
seller  of  bread,  beyond  the  limits  aforesaid,  and 
every  journeyman,  servant,  or  other  person  em- 
ployed by  such  baker  or  seller  of  bread,  who  shall 
convey  or  carry  out  bread  for  sale  in  and  from 
any  cart  or  other  carriage,  shall  be  provided  with, 
and  shall  constantly  carry  in  such  cart  or  other 
carriage,  a  correct  oeam  and  scales  with  proper 
weights  or  other  sufficient  balance,  in  order  tnat 
all  bread  sold  by  every  such  haker  or  seller  of 
bread,  or  by  his  or  her  journeyman,  servant,  or 
other  person,  may  from  time  to  time  be  weighed 
in  the  presence  of  the  purchaser  or  purchasers 
thereof,  except  as  aforesaid;    and  in  case  any 
such  baker  or  seller  of  bread,  or  his  or  her  jour- 
neyman, servant,  or  other  person,  shall  at  any 
time  carry  out  and  deliver  any  bread  without 
being  provided  with  such  beam  and  scales  with 
proper  weights    or  other  sufficient   balance,  or 
whose  weights  shall  be  deficient,  Ac."     Now  it  is 
contended  on  behalf  of  the  appellant  that  the  true 
construction    of    this  section   is,   that   it   only 
applies  to  a  baker  who  hawks  bread  about ;  that  is 
to  say,  it  only  applies  when  the  whole  transaction 
of  sale  takes  place  when  the  bread  is  delivered, 
and  that  it  does  not  apply  to  those  cases  where  the 
bread  is  delivered  in  consequence  of  a  previous 
order.    I  am  of  opinion  that  this  construction  is 
too  limited,  and  chat  the  Act  goes  further.  It  is  ex- 
tremely important,  when  any  difficulty  arises  on 
the  construction  of  a  statute,  to  look  at  the  object 
sought  to  b-!  effected  by  the  Act.    Here  the  object 
of  the  Act  was  to  provide  that  whenever   the 
bread  is  delivered  tne  purchaser  is 'to  have  an 
opportunity  of  seeing  it  weighed.    If  this  were 
not  so  the  Act  would  to  a  great  extent  be  inopera- 
tive, because  I  think  the  majority  of  people  order 
what  bread  they  require  before  it  is  sent  round 
for  delivery  in  the  baker's  cart,  and  all  such  cases 
would  be  outside  the  Act  if  the  true  construction 
is  that  the  Act  only  applies  to  those  cases  where 
the  whole  transaction  of  sale  takes  place  at  the 
time  when  the  bread  is  delivered.    In  my  opmion 
the  whole  object  of  the  statute  is  to  enable  the 
customer  to  have  the  bread  weighed  when  it  is 
delivered.    I  need  not  decide  whether  it  would  be 
necessary  for  the  baker  to  be  provided  with  scales 
and  weights  on   delivery  in  a  case  where  the 
customer  goes  to  the  shop,  sees  the  loaf  weighed, 
and  then,  instead  of  taking  it  away,  asks  the 
baker  to  send  it ;  but  probably  such  a  case  would 
not  be  within  the  meaning  of  the  section ;  that  is 
not  the  case  here.    If  the  first  part  of  the  7th 


section  stood  alone,  which  provides  that  eveay 
baker  or  seller  of  bread  who  conveys  or  carriei 
out  bread  for  sale  in  and  from  any  cart  or  car- 
riage shall  be  provided  with  weights  and  scales, 
it  might  be  said  that  it  applied  only  to  those 
cases  where  the  bread  was  taken  out  for  sale  and 
not  merely  for  delivery ;  but  the  object  of  the  Act 
is  clearly  indicated  by  the  words,  "  in  order  that 
allbreaa  sold  by  every  such  baker  or  seller  of 
bread,  and  by  his  or  her  journeyman,  servant,  or 
other  person,  may  from  time  to  time  be  weighed 
in  the  presence  of  the  purchaser  or  purchasers 
thereof."    Then  the  section  goes  on  to  enact  that, 
in  case  any  such  baker  or  seuer  of  bread  shall  at 
any  time  "  carry  out  and  deliver  any  bread  with- 
out being  provided  with  such  beam  and  scales," 
Ac.;  and  I  think  those  words  ''carry  out  and 
deliver"  are  important  as  showing  clearly  that 
the  object  of  the  Act  is  to  provide  an  opportunity 
to  the  customer  of  having  the  bread  weighed  on 
delivery.    This  also  seems  to  be  the  view  taken 
by  the  court  in  the  case  of  Bohinson  v.  Clifi  («W 
«ip.).     Bramwell,  B.  there  says :  "  The  statute  is 
somewhat  peculiar  in  its  provisions  and  contains 
minute  regidations.    I  incline  to  think  that  the 
counsel  for  the  appellant  was  so  far  correct  in 
contending  that  the  earlier  part  of   sect.  7  is 
applicable  to  hawkers  of  bread  only,  and  that 
sect.  6  relates  to  bakers  who  keep  shops;  but 
then   it   seems   to   me    clear   that     the    penal 
clause  in  sect.  7  applies  to  the   sale  and  deli- 
veiy    of    bread    by  both    classes     of    bakers. 
1  doubt    whether  the  appellant   took  out   the 
bread  in  his  cart  *for  sale;*  but,  at  any  rate, 
he  took  it  out  for  the  purpose  of  delivery ;  and 
the  words  in  the  penal  portion  of  the  7th  section 
are  '  shall  at  any  time  carry  out  and  deliver  any 
bread,'  which  must  mean  deiiveiy  after  a  previous 
sale,  and  therefore  the  appellant  is  liable  to  be 
convicted  for  an  unlawful  delivery,  even  although 
the  words  *  for  sale '  be  read  in  after  the  words 
*  carry  out.' "    In  the  same  case  Mellor,  J.  says : 
"  The  statute  seems  to  have  contemplated  three 
occasions  upon  which  a  customer  ought  to  have 
an  opportunity  of  weighing  the  bread  which  he 
buys — ^first,  it  may  be  sold  at  a  shop ;  secondly,  it 
may  be  sent  out  and  sold  to  promiscuous  cus- 
tomers ;  thirdly,  it  may  be  delivered  at  the  house 
of  a  customer  who  has  given  a  previous  order. 
It  is  proper  that  a  customer  on  each  of  theee 
occasions  should  have  the  opportunity  of  pro- 
tecting   himself  by    causing   the    bread   to    be 
weighed;  and  if  the  baker  were  not  obliged  to 

Eroyide  himself  with  scales,  the  customer  mi^t 
ave  no  means  of  ascertaining  whether  the  proper 
weight  is  deliver^  to  him."  It  is  true  that  the 
judgment  of  Denman,  J.  is  based  on  different 
grounds,  but  I  do  not  think  it  really  assists  the 
appellant's  contention  in  this  case.  He  says: 
"in  my  opinion  the  words  *  for  sale  in  and  from 
any  cart  or  other  carriage'  in  the  7th  section 
were  inserted  in  order  to  prevent  it  from  extend- 
ing to  cases  where  the  bread  is  merely  in  transit 
from  one  place  to  another,  or  is  being  taken  out 
for  charitaDle  purposes,  as,  for  instance,  to  be  jiven 
to  the  poor,  or  where  it  is  carried  about  for  delivery 
in  baskets  without  a  cart."  I  a^ree  that  the  section 
would  not  apply  where  there  is  no  sale,  as  in  the 
case  of  a  girt  to  a  poor  person  or  some  charitable 
institution,  for  then  the  baker  can  ^ve  more  or 
less  as  he  j^eases.  At  any  rate  the  judgments  of 
Bramwell,  S.  and  Mellor,  J.  are  directly  applicable 
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to  this  case.  No  donbt  the  facts  in  that  case  were 
different,  becaase  there  the  bi^er,  or  his  servant, 
went  to  the  costomer's  hoase  to  get  an  order,  and 
it  may  be  said  that  there  was  no  previous  bargain 
and  sale,  bat  tHe  judgment  of  tne  court  did  not 
turn  on  that  point.  Mr.  Bose  contended  that  the 
sale  of  the  bread  in  this  case  should  be  construed 
in  the  same  way  as  any  mercantile  sale,  and 
referred  to  Benjamin  on  Sales,  p.  265, 2nd  edition, 
where  there  is  a  quotation  from  Blackburn  on 
Sales,  that  "  where  from  the  terms  of  an  execu- 
toiy  ag^reement  to  sell  unspecified  goods  the 
vendor  is  to  despatch  the  goods,  or  do  anything 
to  them  that  cannot  be  done  till  the  goods  are 
appropriated,  he  has  the  right  to  choose  what  the 
goods  shall  be ;  and  the  property  is  transferred 
the  .moment  the  despatch  or  other  act  has  com- 
menced, for  then  an  application  is  made  finally 
and  conclusively  by  the  authority  conferred  in 
the  a^eement,  and,  in  Lord  Coke's  language, '  the 
certamty,  and  thereby  the  property  begins  by 
election.'"  But,  in  my  judgment,  the  question 
whether  the  prope^rty  passed  at  any  particular 
moment  is  not  material  to  the  decision  of  this 
case,  because,  as  I  have  said  before,  the  object  of 
the  Act  was  to  prevent  fraud,  and  to  give  the 
purchaser  an  opportunity  of  having  the  bread 
weighed  at  the  time  of  delivery.  I  am  therefore 
of  opinion  that  the  conviction  must  be  affirmed. 

B!awkiiis,  J. — In  the  course  of  the  argument  I 
had  considerable  doubt  whether  the  statute 
applied  to  this  case,  but  I  have  come  to  the  con- 
clusion that  it  does,  and  that  this  conviction  must 
be  affirmed.  The  4th  section  of  the  Act  enacts 
that  all  bread  shall  be  sold  by  weight,  the  words 
being, "  that  from  and  after  the  commencement 
of  this  Act  all  bread  sold  beyond  the  limits  afore- 
said shall  be  sold  by  the  several  bakers  or  sellers 
of  bread  respectively  be;^ond  the  said  limits  by 
weight."  The  6th  section  provides  that  every 
baker  shall  oanse  to  be  fixed  in  some  conspicuous 
part  of  his  shop,  on  or  near  the  counter,  a  b^im 
and  scales,  with  proper  weights,  in  order  that  all 
bread  there  sold  may  from  time  to  time  be  weighed 
in  the  presence  of  the  purchaser.  Then  comes 
the  7th  section,  where  it  is  enacted  *'  that  every 
baker  or  seller  of  bread  beyond  the  limits  afore- 
said, and  every  journeyman,  servant,  or  other 
person  employed  by  such  baker  or  seller  of  bread, 
who  shall  convey  or  carry  out  bread  for  sale  in 
and  from  any  cart  or  other  carriage,  shall  be  pro- 
vided with  and  shall  constantlv  carry  in  such 
cart  or  other  oarriige  a  correct  beam  and  scales, 
with  proper  iiraghts  or  other  sufficient  balance,  in 
order  that  all  bread  sold  by  every  such  baker  or 
seller  of  bread,  or  by  his  or  her  joiimeyn:ian, 
servant,  or  other  person,  may  from  time  to  time 
be  weighed  in  the  presence  of  the  purchaser  or 
purchasers  thereof,  except  as  aforesaid."  It  is 
dear  from  those  words  that  the  object  of  the  Act 
is  that  the  bread  should  be  sold  by  weight,  and 
that  the  purchaser  should  have  an  opportunityof 
seeing  that  it  was  of  the  proper  weight.  The 
same  section  then  goes  on  to  say  that,  "  in  case 
any  such  baker  or  seller  of  bread,  or  his  or  her 
journeyman,  servant,  or  other  person,  shall  at  any 
time  carry  out  and  deliver  any  bread  without 
being  provided  with  such  beam  and  scales,  &c.," 
he  shall  be  liable  to  a  penalty.  So  that  the  first 
part  of  the  section  throws  on  the  baker  a  liability 
to  provide  proper  scales  and  weights,  and  the 
latter  part  imposes  a  penalty  it  he  should  "  carry 


out  or  deliver  "  any  bread  without  being  provided 
with  scales  and  weights.  Now,  apply  these 
sections  to  the  present  case.  I  do  not  think  the 
case  of  Bobifiaon  v.  Cliff  covers  this  case,  because 
there  the  facts  were  entirely  different.  In  that 
case  it  is  perfectly  certain  there  had  been  no  sale 
until  the  cart  drove  up  to  the  house  of  the 
customer.  The  baker  there  went  to  the  customer's 
house,  or  shop,  and  asked  how  much  bread  was 
wanted.  There  was  no  previous  contract  of  sale 
whatever ;  the  baker  had  taken  out  bread  for  sale, 
and  not  bread  which  had  previously  been  sold,  and 
there  was  a  complete  bargain  and  sale  at  the  time 
of  delivery.  That  is  different  from  the  present 
case.  Here  it  was  contended  that  the  cart  did  not 
carry  out  bread  for  sale.  The  customer  gave  the 
order  to  the  traveller,  who  passed  it  on  to  his 
master,  and  the  baker's  manager  took  a  loaf  from 
the  shelf,  weighed  it,  and  put  it  aside  for  the 
express  purpose  of  sending  it  to  the  customer. 
Although  the  bread  was  selected  by  the  baker  to 
comply  with  that  particular  order,  there  was  no 
obligation  on  the  customer  to  take  that  specific 
loaf.  Could  an  action  of  trover  or  detinue  have 
been  maintained  against  the  baker  for  that  parti- 
cular loaf?  I  think  not.  The  obiect  of  the 
statute  is.  that  the  purchaser  should  hav^  an 
opportunity  of  seeing  the  loaf  weighed,  and  in 
this  case  I  do  not  think  the  purchaser  had  such  an 
opportunity.  It  would  be  straining  the  ]aw  to 
say  that  the  baker  was  the  agent  of  the  customer 
to  select  the  loaf.  There  was  an  order  for  a  loaf, 
and  a  contract  to  supply  a  loaf,  but  there  was  no 
loaf  appropriated  until  it  was  delivered  in  fulfil- 
ment of  the  contract.  I  think  the  word  "  deliver  " 
in  the  statute  means  a  delivery  in  pursuance  of  a 

Srevious  contract  for  sale,  and  when  the  baker  so 
clivers  bread  he  should  be  provided  with  a  proper 
beion  and  scales,  with  proper  weights.  If  Miss 
Batcliffe  had  gone  herself,  or  sent  her  servant,  to 
the  baker's  shop,  and  jeither  she  or  her  servant 
had  seen  the  loaf  weighed  and  put  aside,  and 
asked  the  baker  to  send  it,  I  am  far  from  saying 
that  it  would  have  been  necessary  for  the  baker 
to  be  prepfured  to  weigh  it  again  on  delivery.  I 
think  the  statute  applies  whenever  there  is  a 
delivery  in  pursuance  of  a  previous  order  and 
contract  for  sale,  and  I  agree  with  my  brother 
Grove  that  this  conviction  must  be  affirmed. 

Conviction  affirmed. 

Solicitors  for  the   appellant,  Pwrhia  and  Co,, 
agents  for  A,  B,  iSwonI,  jftanley. 


Wednesday,  Jwne  11, 1884. 

(Before  Mathew  and  Dat,  JJ.) 

Thi  Ikpbovement  Coxmissionebs  fob  the  Dis- 
TBiCT  of  Nswton  -  in  -  Makebfield  v.  The 
Justices  of  the  Peace  fob  the  County  Pala- 
tine OF  Lancasteb.  (a) 

HighufO/y — Highwa/y$  and  Locomotivea  (Amend' 
ment)  Act  1878  (41  ^  42  Vid.  c,  77),  a,  18— 
EscpvraMon  of  turnpike  trusts  in  1877 — Bistvm' 
piked  road — 18  ^  19  Vict,  c.  c, — Towns  Improve* 
ment  Clauses  Act  1847  (10  ^  11  Vict,  c,  34), 
ss  47,  49,  50,  51 — Cesser  of  turnpike  road-^ 
Contribution  from  county  to  repair. 

By  the  Newton  District  Improvement  Act  1855 
(18    ^  19   Vict.  c.  c),  which  incorporated  the 

W  Btporlad  bj  H.  D.  BoHiar,  Esq,%  BaniateMrt-Lftir. 
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Town%  In^ovement  Clauses  Act  1847  (10  ^  11  | 
Vid.  c.  84),  the  mavatenamee  of  aXL  the  highMcuys 
vsUhva  a  dUtriet  which  was  tra/veraed  hy  a  twrn^ 
pike  road  running  from  Warrington  to  Wigan, 
oecanne  vested  in  commissioners,  who  were  the 
"  highway  awthorUu  "for  the  district,  which  was 
a  "  highway  area  wUhin  the  meaning  of  the 
Highways  and  Locomotives  (AmendTnent)  Act 
1878  (41  ^  42  Vict.  c.  77),  «.  13. 

The  twmpiJce  trust  expired  in  1877.  On  a  claim 
heina  made  hy  the  commissioners  wnder  sect,  13 
of  the  Highways  and  Locomotives  (Am^endment) 
Act  1878,  thai  tne  **  comity  authority  "  should  con- 
tribute one-half  of  the  expenses  incurred  hy  the 
commissioners  a«  the  "  hiahway  authority,"  it  was 
contended  on  hehalf  of  the  justices,  who  were  the 
**  countu  authority,"  that  the  section  did  not 
apply,  because  the  local  Act  of  1855  had  caused 
a  cesser  of  the  character  of  the  turnpike  road 
with  respect  to  thai  part  which  traversed  the 
Newton  district,  and  thai  the  section  applied  only 
to  tliose  roads  which  wholly  ceased  to  oe  turnpike 
roads  hetween  1870  and  the  passing  of  the  Act, 

Held,  thai,  notwithstanding  the  local  Act  of  1855, 
the  road  did  not  cease  to  he  a  tumpuse  road 
within  the  msa^ning  of  sect,  13  of  the  Highwan^s 
and  Locomotives  {Amendment)  Act  1878  until 
1877,  when  the  turnpike  trust  expired,  and  there- 
fore one-half  of  the  eaopenses  incurred  hy  the  comr- 
missioners  maintaining  the  road  loithin  their 
district  must  he  paid  hy  the  county  authority. 

Special  case. 

1.  The  plaintiffs  in  this  case  are  the  Improve- 
ment Commissioners  for  the  district  of  Newton- 
in-Makerfield,  in  the  county  of  Lancaster 
(hereinafter  called  the  commissioners),  and  are 
the  highway  authority  for  the  said  district,  and 
the  said  district  is  a  highway  area  within  the 
meaning  of  the  Highways  and  Locomotiyes 
(Amendment)  Act  1878. 

2.  The  defendants  are  the  justices  of  the  peace 
for  the  county  of  Lancaster  (hereinafter  called 
the  said  county  authority),  the  said  justices 
assembled  in  annual  general  session  pursuant  to 
the  provisions  of  38  Geo.  3,  c.  58,  are  the  county 
authority  as  defined  by  the  Highways  and  Loco- 
motives (Amendment)  Act  1878,  and  the  said 
justices  assembled  as  aforesaid  at  the  annual 
general  session  held  on  the  26th  Dec.  1878, 
did  by  order  declare  under  the  powers  in 
them  vested  by  the  20th  section  of  the  last- 
mentioned  Act  that  the  contribution  towards  the 
expenses  incurred  in  repairing  the  main  roads 
within  the  hundred  of  West  Derby  should  be 
paid  out  of  a  separate  rate  to  be  raised  and 
charged  upon  the  said  hundred  of  West  Derby. 

3.  The  parties  have  concurred  in  stating  the 
facts  and  circumstances  hereinafter  mentioned 
in  the  form  of  a  si)ecial  case  for  the  opinion  of 
the  High  Court  of  Justice,  Queen's  Bench 
Division. 

4.  The  said  commissioners  were  incorporated 
by  the  Newton  District  Improvement  Act  1855 
(18  &  19  Yict.  c.  100),  which  Act  incorporates 
amongst  other  Acts  the  Towns  Improvement 
Clauses  Act  1847  (10  &  11  Yict.  c.  34). 

5.  The  commissioners'  district  comprises  the 
limits  of  the  parish  of  Newton-in-Materfield,  in 
the  county  of  Lancaster. 

6.  The  district  is  traversed  by  a  road  running 
from  south  to  north  from  Warrington  to  Wigan. 


7.  The  said  road  was  maintained  under  the 
powers  of  a  private  Act  of  13  Greo.  1,  c.  10,  and 
20  Geo.  2,  c.  8,  10  Geo.  3,  c.  70,  33  Geo.  3,  c.  164. 
63  (?eo.  3,  0. 131,  8  WiU.  2,  c.  74,  and  35  &  36 
Yict.  c.  85,  and  was  known  as  the  Warrington 
and  Wigan  turnpike-road.  ^ 

8.  Upon  the  passing  of  the  Newton  District 
Improvement  Act  1855,  the  maintenance  of  all 
streets  and  highways  within  their  district,  in- 
cluding the  said  road,  became  vested  in  the 
commiRRionerR  bv  virtue  of  sects.  47,  49,  50,  and 
51  of  the  said  Towns  Improvement  Clauses  Act, 
and  the  trustees  of  the  said  turnpike  road  there- 
upon ceased  to  repair  the  said  road  within  the 
limits  of  the  said  district. 

9.  The  Warrington  aud  Wigan  Turnpike  Trust 
expired  in  1877. 

10.  In  1878  was  passed  the  Highways  and 
Locomotives  (Amendment)  Act  1878  (41  &  42 
Yict.  c.  77),  s.  13  of  which  enacts  that. 

For  the  purposes  of  this  Aot  and  rabjeot  io  its  pro- 
viflionB  any  roiid  which  has  within  the  period  betweea 
the  Slat  Dec.  1870  and  the  date  of  the  paaaiaf  of  thii  Aot 
ceased  to  be  a  tnznplke  road,  and  any  road  which  beinff 
at  the  time  of  the  passing  of  this  Aot  a  tnnpiks  road 
may  afterwarda  oeaae  to  be  such,  shall  be  deemed  to  be  a 
mam  road,  and  one  half  of  the  expenses  incnzred  from 
and  after  the  29th  Sept.  1878,  by  the  highway  authority 
in  the  maintenance  of  snch  roaa,  ahall  as  to  erery  part 
thereof  which  is  within  the  limits  of  any  highway  aiea 
be  paid  to  the  highway  anihorii^  of  siioh  area  vj  tiie 
oonn^  authority  of  the  county  m  which'  such  road  is 
situate  out  of  the  county  rate  on  the  oertificate  of  the 
Burreyor  of  t^e  county  authority,  or  of  such  other  penoa 
or  persons  as  the  county  authority  may  ai>point,  to  the 
effect  that  such  main  road  has  been  mamtained  to  his  or 
their  satisfaction. 

11.  Separate  accounts  of  the  expenses  of  the 
maintenance  of  the  said  road  during  a  period 
hetween  the  25th  March  1882  and  the  25th 
March  1883  have  heen  duly  kept  hy  the  com- 
missioners in  the  form  prescribed  by  the  county 
authority,  and  have  been  audited  by  the  Locu 
Government  Board  auditor,  and  forwarded  to  the 
county  authority  within  the  time  prescribed. 

12.  The  accounts  so  audited  show  an  ezpen^- 
ture  on  the  said  road  for  the  period  aforesaid 
of  1212.  Is,  Sd„  one-half  of  which  is  601.  10«.  lOd. 

13.  It  is  admitted,  for  the  purposes  of  this  case, 
that  all  the  requirements  of  sect.  18  of  the  said 
Highways  and  Locomotives  (Amendment)  Act 
1878,  and  all  other  requirements  of  or  directions 
issued  by  the  said  eoxmty  in  respect  thereof,  have 
been  duly  complied  with,  and  tnat  no  ohjections 
shall  be  taken  to  an  order  for  payi^ent  as  here- 
inafter mentioned  upon  the  ground  that  no 
general  certificate  of  such  satisfactory  mainte- 
nance has  been  in  fact  given« 

14  The  said  commissioners,  as  such  highway 
authority  as  aforesaid,  have  under  sect.  13  of  the 
said  Highways  and  Locomotives  (Amendment) 
Act  1878  demanded  from  the  said  justices,  as  such 
county  authority  as  aforesaid,  payment  of  the  said 
sum  of  602.  10s,  lOd,,  being  one-half  of  the  said 
sum  of  1211.  Is,  Sd,,  the  expenses  incurred  by  the 
said  commissioners  between  the  said  25th  March 
1882  and  the  25th  March  1883  in  the  maintenance 
of  such  part  of  the  said  road  as  is  within  the 
limits  of  the  said  district. 

15.  The  said  justices,  as  such  county  authorityi 
refuse  to  pay  the  said  sum  or  any  part  thereof. 

The  question  for  the  opinion  of  the  court  is : 
Whether  the  said  county  authority,  under  the 
circumstances  abo^e  stated,  is  liable  by  virtue  of 
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the  HighwajB  and  Locomotives  (Amendment) 
Act  1878,  or  otherwise,  to  pay  out  of  the  Baid 
coanty  rate  the  said  sum  above  demanded  or  any 
part  thereof. 

In  case  the  court  shall  be  of  opinion  that  the 
nid  coanty  authority  is  so  liable  judgment  is  to 
be  entered  for  the  plaintiffs  with  costs ;  otherwise 
for  the  defendants  with  costs. 

Wills,  Q.G.  (A.  Olen  with  him)  for  the  plain- 
tiffs.— ^The  road  ceased  to  be  a  turnpike  road  since 
1870,  viz.,  when  the  turnpike  trusts  expired  in 
1877.  The  special  legislation  in  1855  did  not 
deprive  the  road  of  its  character  as  a  turnpike 
road;  it  remained  a  turnpike  road  until  the 
expiration  of  the  trusts.  He  cited  the  following 
cases: 

The  JuBtieet  of  Laneader  v.  MoMor  of  BocKdals. 

49  L.  T.  Bep.  N.  S.  368;  8  App.  Can.  494; 
Th^  JusticM  of  the  Wut  Bidinay,  The  Queen  on  the 

proeeeution  of  the  Mayor,  Alaennen,  and  Burgeeees 

of  8h^M,  40  L.  T.  Sep.  N.  8.  786 ;   8  App. 

Caa.  781. 

Gorst,  Q.C.  {Blair  with  him)  for  the  defendants. 
—  Sect.  13  of  the  Highways  and  Locomotives 
(Amendment)  Act  187odoes  not  apply,  because 
the  road  ceased  to  be  a  turnpike  road  before  1870. 
In  the  Boehdale  case  (u5i  sup.)  the  House  of  Lords 
held  that  the  road  had  not  ceased  to  be  a  turnpike 
road  and  become  a  "  main  road  *'  between  1870 
and  1873,  within  sect.  13.  The  present  case  is 
identical  with  that  of  the  BochdaJe  and  Halifax 
toad  in  the  Rochdale  case,  A  piece  was  cut  off 
the  Wigan  and  Warrington  road  in  1855,  and  in 
1877  the  trusts  expired.  The  court  is  now  asked 
to  hold  the  county  liable  for  the  repair  of  the 
piece  cut  off  in  1855.  To  satisfy  the  terms  of 
sect.  13  the  whole  road  must  cease  to  be  turnpike 
after  1870.  In  the  Sheffield  case  {vhi  sup.)  the 
House  of  Lords  held  that  some  portion  of  road 
removed  by  a  provision  in  the  Turnpike  Acts, 
and  other  portions  removed  by  an  agreement 
from  the  operation  of  the  turnpike  trusts,  were 
Btill  turnpike  roads  within  the  meaning  of  sect.  13 
of  the  Act  of  1878.  So  that,  unless  there  is  a 
distinction  between  the  RoclkddU  case  and  the 
SkeS^ld  case,  they  are  not  consistent.  The  dis- 
tinction may  be  that  in  the  Rochdale  case  several 
dauses  of  the  Towns  Improvement  Clauses  Act 
1847  were  incorporated,  ^ving  the  management 
of  the  roads  to  the  commissioners,  whereas  in  the 
SksfjUld  case  there  was,  as  to  two  roads,  the  mere 

rovision  in  sect.  34  of  the  Turnpike  Act  (6  Will, 
c.  53),  that  no  part  of  the  money  arising  by 
virtue  of  that  Act  should  be  laid  out  on  any 
highway  in  the  town,  nor  should  any  toll  be 
collected  there.  In  this  case  the  Towns  Improve- 
ment Glauses  Act  1847  is  incorpoi*ated  with  the 
local  Act. 

Mathbw,  J. — ^This  is  an  action  by  the  highway 
authority  for  the  district  of  Newton,  in  the  county 
of  Lancaster,  against  the  countv  authority,  to 
recover  contribution  in  respect  of  the  expense  of 
maintaining  a  road  within  the  district  of  the 
plaintiffs.  The  road  had  been  part  of  the  turn- 
pike road  between  Warrington  and  Wigan,  and 
there  had  been  with  respect  to  that  part  of  the 
road  what  I  will  describe  compendiouslv  as  special 
legislation  in  the  year  1855,  the  result  of  which 
wu  that  the  cost  of  maintaining  that  part  of  the 
road  was  transferred  from  the  turnpike  trust  to 
the  commissioners  of  Newton  district.  It  ap- 
peared further  in  the  statements  of  the  case  that 
Mas.  Oas.— Vol.  XIH. 


the  turnpike  trust  in  respect  of  the  whole  road 
from  Warrington  to  Wigan  had  ceased  in  1877. 
On  that  it  was  contended  by  the  plaintiffs  that 
the  state  of  things  had  arisen  which  was  contem- 
plated by  the  Act  of  1878,  s.  13,  viz.,  that  the 
turnpike  road  had  ceased  to  be  a  turnpike  road 
within  the  meaning  of  that  section,  and  that  it 
followed  that,  according  to  the  provisions  of  that 
section,  the  highway  authority  became  entitled  to 
recover  contribution  from  the  county  authority 
towards  the  maintenance  of  the  whole  of   the 
road,  including  that  part  of  the  road  in  question. 
It  is  agreed  that  all  proper  steps  have  been  tiJcen 
in  maintaining  the  road  and  demanding  contribu- 
tion, and  the  defendants  have  refused  to  pay. 
The  question  is  whether  the  plaintiffs  are  entitled 
to  recover  contribution  or  not.      The  case  pre- 
sented to  us  on  the  part  of  the  plaintiffs  by  Mr. 
Wills  in  his  argument,  stated  snortly,  was  this  : 
There  had  been  speciid  legislation,  no  doubt,  in 
1855,  with  respect   to  the  part  of  the  road  in 
question;   but  that  special    legislation   did    not 
cause  that  part  of  the  road  to  cease  to  be  part  of 
the   tump&e   road,  and  no   cesser   withm  the 
meaning  of  sect.  13  took  place  until  the  turnpike 
trust  expired.    When  that  happened  (in  the  year 
1877),  the  Act  which  followed  in  the  year  1878 
became  applicable,  and  the  plaintiffs  were  entitled 
to  recover.    The  argument  presented  on  the  other 
side  by  Mr.  Gorst  was  this :  The  special  legisla- 
tion as  to  this  part  of  the  road  had  caused  a 
cesser  of  the  character  of  the  turnpike  road  with 
respect  to  this  part  of  it ;  sect.  18  can  only  apply 
to  the  case  where  the  whole  of  the  turnpike  road 
ceases  to  be  a  turnpike  road  within  the  meaning 
of  the  Act,  and  as  part  had  ceased  to  be  turnpike 
road,  and  as  the  section  only  applies  to  the  whole 
road,  the  section  is  not  applicable  at  all,  and  the 
defendants  are  not  liable.    It  is  singular  that  in 
this  discussion  Mr.  Wills  relied  with  the  utmost 
confidence    on   the   Rochdale  case,  and  on   the 
Shefield  case,  which  he  said  logically  followed 
as   a   consequence   of    the   Rochdale    case,    and 
Mr.  Gorst,  with  equal  confidence,   argued  that 
the  Rochdale  case  was  in  his  favour,  and    he 
left  the  Sheffield    case    to  take    care  of    itself. 
He   pointed    out    that    the    judgment    of    the 
Queen's    Bench    Division  establisned  his  argu- 
ment,   and    that   the    ground    of    the  decision 
of  the  Rochdale  case,    oj  the  court  of   which 
I   was    a    member   was,   as   he   puts   it,    that 
there  being  a  cesser,  as  it  was  admitted,  of  the 
turnpike  character  of  part  of  the  road,  sect.  13 
did  not  apply  to  such  a  case,  and  therefore  Mr. 
Gorst  said  his  point  was  established.    Having 
taking  part  in  that  decision,  I  was  astonished  at 
his  gloss  on  it,  for  I  am  sure  it  was  not  my 
intention,  nor  that  of  Williams,  J.,  to  decide  anv- 
thing  like  that  which  Mr.  Gorst  understood  tne 
case  to  determine.  The  language  of  the  judgment 
cannot  be  clear,  as  Mr.  Gorst  misunderstood  it ; 
but,  if  the  judgment  were  to  be  delivered  again, 
I  should  be  content  to  express  the  meaning  of 
the  court  in  the  language  in  which  it  was  con- 
veyed.   What  we  meant  to  decide  was  this :  that 
the  special  legislation  in  that  case  with  respect 
to  part  of  the  road  was  not  a  cesser  within  the 
meaning  of  sect.  13.    It  was  said  that  we  drew  a 
distinction  between  a  part  of  the  road  and  the 
whole  of  the  road.    Our  conclusion  would  have 
been  exactly  the  same  if  the  whole  of  the  tum- 
I  pike  road  had  come  under  the  operation  of  the 
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Bp(scial  legislation.  We  thought  that  the  pro- 
yisions  made  hy  the  special  legislation  for  the 
maintenance  of  that  part  of  the  road  did  not 
cause  it  to  cease  to  be  a  turnpike  road,  and  that 
it  was  a  turnpike  road  not  only  in  a  technical, 
but  a  physical  sense.  It  was  a  main  artery  of 
oommunication  between  two  great  towns,  and  it 
did  not  seem  to  me  to  cease  to  be  a  turnpike 
road  because,  on  the  town  having  sprung  up 
beside  the  borough,  the  Legislature  thought  fit 
to  specially  legislate  with  respect  to  that  part  of 
the  road  which  lay  within  the  borough.  Our 
judgment  was  a  short  one.  Mr,  Gorst  says  it 
was  misunderstood  in  the  Court  of  Appeal,  and 
we  were  supposed  to  have  decided  that  there  had 
been  a  cesser  as  to  part  of  the  road,  and  that 
t/herefore  the  cesser  as  to  part  precluded  the 
operation  of  sect.  13.  But  1  cannot  adopt  that 
Tiew.  I  think  the  Court  of  Appeal  appreciated 
precisely  what  we  had  decided,  and  the  Court  of 
Appeal  differed  from  us.  The  Court  of  Appeal 
thought  the  special  legislation  had  determmed 
the  road.  We  thought  it  had  not.  That  was  the 
difference  between  us,  and  that  was  presented  to 
the  House  of  Lords.  It  is  an  extremely  narrow 
point  on  the  construction  of  the  word  "  nease  "  in 
sect.  13.  The  House  of  Lords  took  the  view  of 
the  Queen's  Bench  Division,  and  differed  from 
the  Court  of  Appeal,  also  appreciating  clearly 
the  point  of  difference  between  the  two  inferior 
tribunals.  The  Sheffield  ease  presented  in  one 
respect  the  same  point  which  nad  been  argued 
in  the  RoeJidale  case,  the  onlv  material  differ- 
ence between  the  two  being  that  in  the  Sheffield 
case  there  had  been  cesser  by  expiration  of 
the  turnpike  trust.  The  case  was  argued  in 
the  House  of  Lords  with  all  that  fullness  and 
aptness  of  illustration  and  learning  which  we 
invariably  expect  from  Mr.  Wills,  and  he  con- 
vinced the  House  of  Lords,  and  it  was  impossible 
(if  I  may  say  so)  not  to  have  been  convinced  by 
his  argument.  The  ground  of  the  decision  is 
clear.  The  argument  was,  that  the  special 
legislation  in  that  case,  which  applied  to  one 
of  the  roads,  and  the  agreement  which  applied 
to  another  of  the  roads,  had  no  operation  to 
extinguish  the  character  of  turnpike  road  that 
the  whole  road  possessed.  Again,  it  was  said 
that  the  character  of  a  turnpike  road  is  physical 
as  well  as  technical.  Lord  Blackburn  entirely 
adopted  the  view  that  the  effect  of  the  special 
legislation  and  the  agreement  was  not  to  destroy 
the  character  of  any  portion  of  the  road  as  a 
turnpike  road.  The  effect  of  the  legislation  and 
the  effect  of  the  agreement  was  only  to  provide 
another  source  for  the  maintenance  of  a  part  of  the 
turnpike  road.  So  it  was  held  that  the  highway 
authority  was  entitled  to  call  on  the  county  autho- 
rity for  contribution  on  the  ground  that  on  the 
expiration  of  the  turnpike  trust  sect.  13  came 
into  operation.  That  being  so,  this  case  comes 
before  us,  and  seems  to  be  concluded  by  the 
Sheffield  case.  There  is  no  material  technical 
difference  between  the  special  legislation  in  that 
case  and  this.  The  object  was  the  same,  to  pro- 
vide a  special  fund  for  the  maintenance  of  part  of 
the  road,  because  of  the  additional  burden  put  on 
that  part  of  the  road  by  reason  of  it  bein^  within 
the  borough  dealt  with  by  the  special  legislation. 
The  case  is  on  all-fours  with  the  present  one.  In 
that  case,  as  in  this,  there  was  an  expiration  of 
the  turnpike  trust ;  in  that  case,  as  in  this,  in 


1877  the  road  was  remitted  to  its  original 
character  and  came  under  the  operation  of  the 
Act  of  1878,  which  provided  for  its  maintenance. 
It  is  said  that  the  Legislature  can  hardly  have 
intended  to  transfer  the  burden,  which  had  so 
long  been  borne  by  the  Newton  Commissioners,  to 
the  county.  We  have  nothing  to  do  with  that, 
and  have  only  to  deal  with  the  Act  of  Parliament. 
But  I  can  see  good  reason  why  the  Act  shonld 
have  been  passed  dealing  with  such  a  case  as  the 
present.  The  case  f&UB  within  the  terms  of  the 
Act,  and  our  judgment  must  be  for  the  plaintiib 
with  costs. 

Dat,  J. — ^This  case  seems  to  me  to  be  concluded 
by  authority.  Sect.  13  of  the  Hirfiways  and 
Locomotive  Amendment  Act  1878  has  received 
a  judicial  construction  in  the  case  of  Justices  qf 
Lancaster  v.  Mayor  of  Bochdale ;  and  I  under- 
stand that  decision  to  be  simply  that  the  words 
"  any  road"  used  in  that  section  must  be  taken  to 
mean  the  whole  as  distinguished  from  part  of  snch 
turnpike  road,  and  consequentlv  that,  whether 
part  of  a  turnpike  road  has  or  has  not  ceased  to 
be  a  turnpike  road  i^r  the  31st  Dec.  1876,  yet  so 
long  as  any  other  part  remains  turnpike  road  the 
county  are  not  liable  for  the  costs  of  any  repairs 
under  sect.  13.  That  decision  seems  to  me  to  be 
quite  consistent  vrith  the  present  contention  of 
tne  plaintiffs,  which  is,  as  I  understand  it,  to  the 
effect  that  this  Wigan  and  Warrington  turnpike 
road,  BO  considered  as  a  whole,  and  irrespective  of 
any  previous  dealing  with  such  Dart  as  passes 
through  or  lies  within  the  Newton  aistrict,  ceased 
to  be  a  turnpike  road  by  reason  of  the  ef&ux  in 
1877  of  the  time  within  which  the  turnpike  trust 
was  limited,  and  that,  consequently,  sect.  IS 
applies ;  and  that,  therefore,  one-half  of  the  ex- 
penses incurred  by  the  highway  authoritv  (here 
the  plaintiffs)  in  the  maintenance  of  sudb  road 
shall  as  to  every  part  thereof  which  is  within  the 
limits  of  any  highway  area  (here  the  Newton 
district)  be  paid  to  the  highway  authority  of  such 
area  by  the  county  authority  (here  the  defen- 
dants). I  should  iave  been  prepared — Abound  as 
I  am  by  the  judicial  interpretation  put  upon  the 
words  "  any  road "  as  used  in  sect.  13,  by  the 
House  of  Lords  in  the  case  already  cited —to 
hold  that  the  present  contention  of  the  pUintifb 
is  well  f oundea,  even  in  the  absence  of  any  farther 
authority ;  but  the  matter  seems  to  me  to  be 
definitely  concluded  in  favour  of  the  plaintiffs 
by  the  further  judgment  of  the  House  of  Lords 
in  the  case  of  Justices  of  the  West  Biding  v.  Cor* 
porcUion  of  Sheffield,  wnich  cannot  be  substan- 
tially distinguished  from  the  one  before  us.  I 
may  add  that  I  think  the  decisioa  in  the  Sheffield 
case  follows  logically  upon  the  decision  in  the 
Rochdale  case,  although  no  doubt  the  mischief 
contemplated  and  averted  by  the  learned  Lords  in 
the  former  case  necessarily  followed  upon  their 
judgment  in  the  latter  one. 

Judgment  for  the  plainiiffs. 

Soli'jitors  for  plaintiffs.  Field,  Boscoe,  and  Co, 
Solicitors  for  defendants^  Eidsdale  and  Son, 
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CaOWV  CASES  BE8SBVSD. 

Saturday,  Nov,  29,  1884. 

(Before  Lord  Coleeidgb,  C. J.,  (xKOvb,  J.,  Huddli- 
8T0N,  B.,  Manistt  and  Mathjbw,  JJ.) 

BsG.  V.  Wblulro.  (a) 

Public  pUicB — Indecent  exposure-^WUneasea  of 
offence  trespassing  ai  time  of  commiseion — Place 
to  which  plubUc  have  acoeee,  hut  no  legal  right  of 
aecese. 

In  order  to  support  an  indictment  for  indecent 
exposure  in  a  pubUc  place,  it  is  sufflment  to  show 
tlCat  the  offence  was  committed  in  a  place  where 
an  aessmoly  qf  the  public  is  collected. 

Cass  stated  by  the  justices  of  the  peace  for  the 
County  of  Kent . — 

At  the  Court  of  Greneral  Quarter  Sessions  of 
the  peace,  holden  in  and  for  the  county  of  Kent 
at  Maidstone,  on  the  3rd  dav  of  July,  1884, 
Frederick  Wellard  was  indicted,  tried,  and  con- 
victed of  the  misdemeanour  of  indecently  exposing 
his  person  to  divers  liecre  subjects  of  the  Queen  in 
a  certain  open  and  public  place,  to  wit,  a  marsh  in 
the  parish  of  Northfleet. 

^  The  evidence  showed  that  the  prisoner  Frede- 
rick WeUard,  in  the  middle  of  the  day  on  the 
28th  May  last,  called  some  seven  or  eight  girls  of 
the  ages  of  eleven  and  eisht  and  thereabouts,  who 
were  at  plav  near  Northfleet  Church,  and  told 
them  that  if  they  would  go  down  into  the  marsh 
with  him  he  would  give  them  a  halfpenny.  On 
this  the  girls  all  went  down  into  Korthfleet 
Marsh  with  him,  following  him.  They  first  went 
along  a  public  footpath  for  some  distance,  and 
then  came  to  a  row  of  willow  trees  growing  at  a 
certain  angle  with  the  path,  there  the  prisoner 
and  the  girls  turned  on  the  footpath  on  to  the 
marsh  where  there  was  no  path.  There  was 
another  row  of  trees  a  little  distance  off,  the 
prisoner  and  the  girls  went  in  on  the  grass  land 
oetween  the  two  rows  of  trees  till  they  came  to  a 
fallen  tree  about  one  hundred  and  seventy  paces 
from  the  footpath,  and  out  of  sight  of  it.  At  the 
fallen  tree  the  prisoner  lay  down  on  the  ground 
and  there  intentionally  exposed  his  person 
indecently  to  all  the  seven  or  eight  little  girls 
together,  who  were  close  to  him,  and  he  invited 
them  to  touch  his  person,  and  nsed  dis^sting 
language.  No  one  but  the  girls  saw  this  expo- 
sure, nor  could  anvone  have  seen  it  from  the  foot- 
path. As  the  girls  were  on  the  footpath  on  their 
waj  to  the  fallen  tree  they  saw  some  ooys  bathing 
in  the  water  two  or  three  hundred  vards  off  on 
the  other  side  of  the  marsh.  These  boys  saw  the 
girls  while  the  girls  were  on  the  footpath,  but  lost 
s^ht  of  them  for  a  short  time  when  they  turned 
on.  The  boys  dressed  quickly  and  came  up  as 
soon  as  they  could  after  the  girls  to  the  fallen 
tree,  there  they  found  prisoner  lying  down  after 
liis  exposure  oi  his  person  to  the  girls.  The  girls 
vere  there  also.  These  boys  saw  nothing 
improper,  as  the  prisoner  had  turned  round  on 
their  approach,  and  was  lying  on  his  stomach. 
When  the  prisoner  and  the  ffirls  turned  off  from 
the  footpath  towards  the  fallen  tree  they  were, 
legally  speaking,  trespassing,  but  all  persons  who 
desir^  to  do  so  were  in  the  habit  of  going  on  to 
the  marsh,  and  no  one  interfered  with  them  or 
hindered  them,  or  made  objection. 

(a)  Bcported  1^  S.  OumnvaHAJC  Guur,  Esq^  Buri8ter-«»-lAW 


The  question  for  the  court  is  whether  on  thes^ 
facts  the  jury  were  justified  in  finding  that  the 
prisoner  exposed  himself  indecently  in  a  "  pubHo 
place." 

Sentence  was  deferred.  The  prisoner  was  let 
out  on  bail  to  come  up  for  judgment  at  the  next 
quarter  sessions. 

John  Gr.  Talbot,  Chairman  of  the  Court 
of  Quarter  Sessions. 

F.  J,  Smithy  on  behalf  of  the  prisoner,  contended 
that  there  was  no  evidence  to  support  the  con- 
viction, for  the  act  of  indecency  was  not  com- 
mitted in  a  place  of  public  resort,  or  in  a  place 
where  it  was  visible  to  the  public.  In  Reg.  v. 
Thallman  (33  L.  J.  68,  M.  C. ;  L.  &  C.  326)  it  was 
held  that  it  is  an  indictable  offence  to  commit  an 
act  of  indecency  where  a  great  number  of  persons 
may  be  affected  by  the  criminal  act,  but  here  the 
act  was  committed  on  private  land,  out  of  sight  of 
any  place  to  which  the  public  had  a  right  to 
resort.  [Lord  Coleridge,  C.J. — There  is  the  case 
of  Beg.  V.  HoVme%,  32  L.  J.  122,  M.  C,  where  it  was 
held  that  the  inside  of  an  omnibus  was  a  public 
place.]  In  that  case  the  omnibus  was  passing 
along  the  highway.  No  private  property,  unless 
it  is  within  tne  view  of  the  public,  can  be  a  public 
place.  In  Tv/mhuU  v.  Appleton  (45  J.  P.  469)  a 
conviction  for  gaming  in  a  place  to  which  the 
public  were  permitted  to  have  access  was  upheld, 
although  the  place  upon  which  the  offence  was 
committed  was  private  property,  but  that  was  a 
conviction  under  the  vagrancy  Act  of  1875, 
which  amended  the  old  Vagrancy  Act  (5  Geo.  4, 
c.  83),  bv  adding  the  words  "  in  any  open  place  to 
which  the  public  have  or  are  permitted  to  have 
access."  The  former  Act  only  referred  to  "  any 
street,  road,  highway,  or  other  open  and  public 
place,"  and  the  court  doubted  whether  the  con- 
viction could  have  been  sustained  had  that  Act 
not  been  amended.  In  Beg,  v.  Watson  (2  Cox  CO. 
376)  the  prisoner  had  exposed  himself  to  a  voung 
girl  in  Paddington  churchyard,  and  although 
that  is  undoubtedly  a  public  place,  the  court  held 
that  the  indictment  could  not  be  sustained.    The 

E resent  case  was  one  which  certainly  ought  to  be 
rought  within,  but  at  present  it  was  not  within^ 
the  reach  of  the  law.  In  Langrish  v.  Archer 
(47  L.  T.  Rep.  N.  S.  548;  10  Q.  B.  Div.  44;  52 
L.  J.  47,  M.  C.)  had  the  railway  carriage,  in  which 
the  gaming  was  being  carried  on,  been  shunted 
into  a  siding,  it  could  not  have  been  held  to  be 
"  an  open  and  public  place  to  which  the  public 
have  or  are  permitted  to  have  access,"  as  was  in 
that  case  held :  (see  Be  Freestone,  1  H.  &  N.  93 ; 
25  L.  J.  121,  M.  C.)  In  Beg,  v.  Harms  (40 
L.  J.  67,  M.  C.)  a  urinal  was  held  to  be  a  public 
place,  but  it  was  found  in  the  case  that  it  was 
open  to  the  public.  In  order  that  a  place  may  be 
a  public  place,  it  is  necessary  that  the  public  should 
have  a  right  of  access  to  it,  or  that  it  be  within 
view  of  the  public  from  a  place  to  which  they 
have  a  right  of  access ;  and,  as  here  it  was  found 
that  the  prisoner  and  all  the  witnesses  of  the  act 
of  indecency  were  trespassers  at  the  time  the 
act  was  committed,  the  jury  could  not  find  that  it 
had  been  committed  in  a  public  place. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  in 
this  case  the  conviction  must  be  affirmed.  This 
is  an  indictment  at  common  law,  apart  from  any 
statute,  which  charges  the  prisoner  with  the  mis- 
demeanour of  indecently  exposing  his  person  to 
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divers  liege  subjects  of  the  Qaeen  in  a  certain 
open  and  unblic  place,  to  wit,  a  marsh  in  the 
parish  of  I^orthfleet.     That  is  the   indictment. 
The  offence  nndonbtedly  was  committed  before 
seyen  or   eiffht   girls    together,    and   the    sole 
qnestion  is  whether  on  the  facts  which  are  stated, 
the   jury  were   justified   in   finding    that    the 
prisoner    had   indecently  exposed   himself  in  a 
public  place.     The  evidence  is,  that  the  offence 
was  committed  in  a  field  on  a  grassy  spot  between 
two  rows  of  trees,  where  the  indecent   act  could 
not  be  seen  from  the  footpath  which  led  near  to 
the  spot;  it  was  committed  in  a  place  to  which 
the  public  had  no  le^l  right  of  access.      Still 
they  nad  always  been  m  the  nabit  of  going  upon 
this  marsh,  and  no  one  interfered  with  them  or 
hindered   them,  or    made    any  objection.      The 
question  is  whether,  under  these  circumstances,  in 
a  place  thus  described,  this  indecent  exposure  was 
an  indecent  act  committed  in  a  public  place.   Kow 
Mr.  Smith  has  been  asked  by  me  several  times 
during  the  course  of  the  argument,  whether  he 
can  define  either  aflBrmatively  or  negatively,  in  a 
matter  of  this  kind,  what  is  a  public  place.    He 
has  not  given  us  any  affirmative  definition,  and 
has  been  disposed  to  contend  that,  in    no  place 
where   there  is   a  collection   of  persons,  and  I 
suppose  he  must  go  so  far  as  to  say  a  collection 
of  however  manv  persons,  if  there  is  no  legal  right 
on  the  part  of  those  persons  to  be  in  such  place, 
can  a  person  who  is  guilty  of  an  indecent  act  in 
the  presence  of  the  people   assembled  be  found 
guilty  of  the  misdemeanour  of  indecently  expos- 
ing himself  in  a  public  place.     I  am  of  opinion 
that  such  a  negative  argument  as  this  will  not 
hold  good,  and  that  it  is  sufficient  to  show  that 
the  place  is  such  a  place  as  this  marsh,  to  which 
the  public  have  access,  though  they  have  no  legal 
right    of   access    thereto.      In    my    opinion  the 
offence  is  complete,  as  against  public  morality,  if 
it  is  committed  in  any  place  where  an  assembly  of 
the  public  is  collected.     There  is  a  difficulty  to 
my    mind    certainly    in    giving    an    affirmative 
definition  as  to  what  is  a  public  place,  but  I  am 
by  no  means  certain  that  the  publicity  of  the  spot 
where  the  offence  takes  place  has  anything  to  do 
with  it.     This,  however,  is  clear,  that  what  is  a 
public  place  will  vary  from  time  to  time ;  that  is 
to  say,  that  a  place  may  be  a  public  place  at  one 
time  for  the  purpose  of  having  an  offence   com- 
mitted in  it,  ana  may  not  be  a  public  place  at 
another  time  for  that  purpose.     The  question  is, 
whether  at  the  time  the  offence  is  committed  the 
place  is  a  public  place  in  the  natural  and  ordinary 
sense  of  the  term.    In  Rex  v.  Ctunden  (2  Camp. 
89)  M'Donald,  C.B.  |)oints  out  in  a  short  and,  if 
I  may  say  so,  good  judgment,  the  obvious  sense 
of   what    I    have    been    endeavouring    to    give 
as  my  opinion.      There  it  appeared  that    on    a 
Sunday    afternoon   the  defendant    had    bathed 
opposite    the    East    Cliff  at  Brighton,  undress- 
ing   and    dressing    himself    upon     the    beach ; 
that  till  within  a  very  few  years  of  the  commis- 
sion of  the  offence  there  were  no  houses  near  this 
spot,  and  when  Brighton  was  a  fishing  village  whole 
regiments  of  soldiers  used  to  bathe  there  at  the 
same    time;    that   at  the  time    the  offence  was 
Committed  there  was  a  row  of  houses  erected  on 
the  cliff,  from  the  windows  of  which  the  defen- 
dant might  be  distinctly  seen  as  he  undressed ; 
and   when   Brighton  erew  up,  that  which  was 
before  a  place  where   bathing   could  take  place 


without  any  observation  became  a  place  where  it 
could  not  so  take  place,  and  the  Lord  Chief  Banm 
says :  "  Nor  is  it  any  justification  that  bathing  at 
this  spot  might  a  few  years  ago  be  innocent.  For 
anythmg  that  I  know  a  man  might  a  few  ye&n 
ago  have  harmlessly  danced  naked  in  the  fields 
beyond  Montague  House,  but  it  will  scarcely  be 
said  by  the  learned  counsel  for  the  defendant  that 
anyone  nii^t  now  do  so  with  impunity  in  Roissell- 
square.  Whatever  place  becomes  the  habitation 
oi  civilised  men,  there  the  laws  of  decency  must 
be  enforced."  That  appears  to  be  exceedingly 
good  sense,  and  to  be  a  ^idin^  statement  of  the 
ubw  which  may  fully  gmde  us  m  this  case.  Here 
is  a  place  which  persons,  though  the^  may  be 
le^l  trespassers,  do  go  upon,  and  no  one  interferes 
with  them.  In  a  place,  therefore,  where  the  public 
go  without  inteiierence,  a  man  takes  seven  or 
eight  little  girls  and  exposes  himself  to  them.  I 
am  of  opinion  that  the  prisoner  exposed  himself 
indecently  in  a  public  place,  and  that  it  was  not 
necessary  in  the  present  case  to  prove  that  the 
place  in  which  he  committed  this  offence  was  a 
place  to  which  the  public  had  a  legal  ri^ht  of 
access.  '  It  was  clearly  a  place  where  an  indecent 
act  took  place  in  the  presence  of  several  persons, 
and,  in  my  opinion,  the  conviction  must  be 
affirmed. 

Grove,  J. — I  am  of   the  same  opinion.     Mr. 
Smith  has  contended,  and  in  fact  has  been  obliged 
to  contend,  that,  in  order  that  a  place  may  be  a 
public  place,  it  must  be  a  place    to  which   the 
public  nave  a  legal  right  to  go.    Now  the  only 
case  which  at  all  supports  such  a  contention  is 
the  case  of  Tumhull  v.  Appleton  (uhi  sup.),  but 
that  does  not  go  so  far  as  to  say  that,  had  the 
statute  there  not  contained  the  words  "in  any 
open    place   to  which   the    public    have  or  are 
permitted  to  have  access,"  the  locus  in  quo  would 
not  have  come  within  the  words  "  open  and  public 
place"  in  the  statute.     There  it  was  held  that 
under  the  words  "  place  to  which  the  public  are 
permitted  to  have  access "  which  were  imported 
mto  a  former  statute,  an    infringement  of  the 
statute  had  taken  place.      It  is  said  that  there 
would  have  been  some  difficulty  had  those  words 
been  omitted,  and   the  words   in    the   previous 
statute  had  been  relied  upon,  namely,  "  any  street, 
road,  highway,  or  other  open  and  public  place ;" 
and  that  "any  open  and  public  place"  would 
then  have  been  ejicadem  generis  with  "  any  street, 
road,  or  highway."    But  even  then  it  would  not 
follow  that  the  words  "public  place"  when  stand- 
ing alone  must  necessarily  mean  a  place  to  which 
the  public  have  a  right  to  go.     Do  they  not  mean 
a  place  which  is  public,  and  open  to  the  public, 
whether  as  of  right  or  not  P     It  is  found  in  the 
case  that  persons  going  to  this  place  were  legally 
trespassing,  but  it    is    also  found  that  no  one 
ever  interfered  with  them;   and  does  not   that 
come  within  the  plain  meaning  of  the  words  "open 
and  public  place  ?"    Whether  it  does  or  does  not 
is,  to  my  mind,  a  question  of  fact,  and  here  this 
is  found  to  have  been  an  open  place,  round  which 
there  was  nothing  in  the  shape  of  an  inclosnre  to 
sever  it  from  the  general  publicity  of  the  marsh. 
Unless,  therefore,  there  is  some  decision  limiting 
an  open  and  public  place  to  a  place  to  which  the 
pulic  have  a  right  to  go — and  none  has  been  cited 
to  us — I  €«n  of  opinion  that  this  case  comes  within 
the    ordinary    and    reasonable    meaning  of  the 
principle  which  makes  it   a   misdemeanour  to 
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oatrage  public  decency  and  moraJitj,  and  that 
the  conviction  was  right. 

HuDDLESTOK,  B. — ^I  am  of  the  same  opinion.  It 
most  be  remembered  that  this  is  an  mdictment 
for  a  nuisance,  and  the  principle  is  well  estab* 
-lifihed  which  is  laid  down  in  Blackstone  and  in 
Hawkins'  Pleas  of  the  Crown,  viz.,  that  whatever 
openly  outrages  decency,  and  is  injurious  to 
public  morals,  is  a  common  nuisance,  and  indict- 
able as  a  misdemeanour  at  common  law.  Now  in 
this  case  the  indictment  has,  in  accordance  with 
this  ^neral  principle,  alleged  that  the  act  was 
done  m  a  certain  puolic  and  open  place.  I  agree 
with  the  Chief  Justice  that  it  is  not  clear  that  an 
act  of  indecency  is  not  an  offence  if  it  is  com- 
mitted before  a  number  of  persons,  even  if  the 
^ace  in  which  it  is  committed  is  a  private  place, 
but  here  the  question  is  whether,  it  having  been 
fonnd  that  the  place  was  open,  and  that  all 
persons  who  desired  to  do  so  were  in  the  habit  of 
going  on  to  the  marsh,  and  no  one  interfered  with 
their  doing  so,  the  prisoner  was  guilty  of  an  act 
of  indecencv  in  a  public  place.  The  marsh  was 
perhaps  a  place  where  people  ought  not  to  go,  but 
the  prisoner  himself  took  several  people  there, 
and  in  my  opinion  he  made  the  place  public  so  far 
as  the  commission  of  the  offence  was  concerned, 
and  was  rightly  convicted. 

Manistt,  J. — I  am  of  the  same  opinion,  and  I 
only  wish  to  state  that  I  entirely  agree  that  it  is 
pot  necessary,  in  order  to  support  a  common  law 
indictment  for  indecent  exposure  in  an  open  and 
public  place,  to  show  that  the  place  where  the 
offence  was  committed  was  a  place  to  which  the 
public  have  a  legal  right  of  access. 

Mathew,  J. — I  am  of  the  same  opinion,  and  I 
concur  with  my  learned  brothers  in  the  opinion 
that  this  offence  may  be  committed  at  common 
law  without  the  selection  of  a  place  over  which 
the  public  have  rights.  To  my  mind  there  was 
abundant  evidence  to  justify  the  jury  in  finding 
that  this  was  such  a  public  place  as  was  meant  by 
the  indictment,  and  1  am  therefore  of  opinion  that 
the  conviction  should  be  affirmed. 

Conviction  affvrmed. 

Solicitors  for  the  prisoner,  Dolhnan  and 
Pritchard,  agents  for  Hayward  and  Smith, 
Bochester. 


Saturday,  Nov.  29, 1884. 

(Before  Lord  CouBRinGE,  C.J.,  Gbovb,  J.,  Hubdle- 
STON,  B.,  Manistt  and  Mathew,  J  J.) 

Beg.  v.  Butt,  (a) 

Falsification  of  Accounts  Act  1875— JlfaZftw^  and 
eonewnring  in  making  false  entry — False  memo- 
randum handed  by  collector  to  employer's  cash 
derh — Memorandumi  copied  hy  cask  clerk  into 
eash-hooh—d8  ^  39  Vict.  c.  24,  «.  1. 

B.,  a  coUector  in  the  employment  of  N.,  collected  on 
the  ^nd  Feb.  from  Sheppard  SI.  148.  lOd.  due  to 
N.  The  ordinary  course  of  business  was  for  B., 
at  the  end  of  each  day,  to  account  to  E.,  N.'s  cash 
derk,  for  rfioneys  collected  during  the  day,  E.'s 
duty  being  to  erUer  payments  accounted  for  by  B. 
in  the  cash-book.  On  the  evening  of  the 
22ncJ  Feb.  B.  gave  E.  a  slip  of  paper  on  whi^h  he 
ftq<i  written,  "  Sheppard,  on  account,  hi.,"  which 

(a)  Beported  by  B.  Cummibqhaii  Glbk,  Esq.,  fiarriater-«t-Law. 


E.  copied  into  the  cash-book,  believing  it  repre^ 
sented  the  whole  amount  collected  by  B.  from 
Sheppard. 
Held,  that  B.  was  rightly  convicted  under  sect.  1  oj 
the  Falsification  cf  Accounts  Act  1875. 

Case  stated  by  the  Deputy-Becorder  of  Poole, 
which  was  as  follows : — 

The  prisoner  was  tried  before  me  at  the  Mid- 
summer Quarter  Sessions  for  the  Borough  of 
Poole  on  5th  July  1884,  on  an  indictment  (a  cop^ 
of  which  is  appended  to  and  forms  part  of  this 
case)  framed  on  the  1st  section  of  the  Falsification 
of  Accounts  Act  1875  (38  A  39  Vict.  o.  24). 

The  evidence  was,  that  the  prisoner,  who  was 
employed  as  a  clerk  and  traveller  by  J.  J.  Norton 
at  Poole,  collected  on  the  22nd  Feb.  a  sum  of 
SI.  14s.  10(2.,  which  was  due  to  his  employer  from 
W.  Sheppard,  of  Bournemouth,  for  which  he  gave 
him  a  receipt,  which  was  produced  at  the  trial. 
On  his  return  to  Poole  the  same  evening  he  went 
to  his  employer's  office,  and  according  to  custom 
rendered  an  account  of  the  money  he  had  received 
duriuR  the  day  to  Mr.  Norton's  cash  clerk,  a  man 
named  Elford.  The  prisoner  wrote  out  on  a  slip 
of  paper  (which  was  produced)  various  sums  he 
had  received,  but  instead  of  putting  down  the 
SI.  14s.  lOd.  which  he  had  had  n*om  Sheppard,  he 
wrote  "  Sheppard,  on  account,  5Z."  Elford  said 
that  he  then  innocently  either  copied  this  sum 
from  the  prisoner's  memorandum,  or  that  the 
prisoner  read  it  out  to  him  from  the  memo- 
randum, he  could  not  remember  which,  into  Mr. 
Norton's  cash-book,  in  which  consequently  there 
appeared  the  false  entry  "W.  Sheppard,  51.," 
instead  of,  as  it  should  have  been,  an  entry  of  a 
payment  by  Sheppard  of  8Z.  148.  lOd.  The  cash- 
Dook  with  this  entry  in  it  was  produced  at  the 
trial.  At  the  time  when  he  delivered  the  memo- 
randum, or  read  its  contents  out,  to  Elford,  the 
prisoner  knew  that  in  the  ordinary  course  of  busi- 
ness the  items  as  communicated  by  him  would  be 
entered  in  his  employer's  books. 

At  the  close  of  the  case  for  the  prosecution,  the 
prisoner's  counsel  submitted  that  I  ought  not  to 
leave  the  case  to  the  jury,  as  no  offence  had 
been  committed  by  the  prisoner  within  the  terms 
of  the  statute. 

I  held  that  the  case  came  within  the  statute, 
but  agreed  to  reserve  the  point  for  the  considera- 
tion of  the  court. 

I  accordingly  left  the  case  to  the  V^ty,  directing 
them  that  the  prisoner  himself  would  oe  guilty  of 
makine  a  false  entry  in  Mr.  Norton's  cash-book  if 
he,  with  intent  to  defraud,  gave  Elford,  who  was 
an  innocent  agent  in  the  matter,  the  memorandum 
to  copy  into  the  cash-book,  or  read  its  contents 
out  to  nim  for  that  purpose. 

The  jury  found  the  prisoner  guilty.  I  respited 
judgment,  and  admitted  him  to  bail,  to  come  up 
for  judgment  at  the  next  sessions. 

The  question  for  the  consideration  of  the  court 
is.  Whether  the  prisoner  committed  an  offence 
within  the  above  statute  P  If  he  did  not,  then 
the  conviction  is  to  be  quashed;  otherwise  the 
conviction  is  to  stand. 

CHaisTOPHER  Bawlinson,  Deputy-Becorder 

of  Poole. 

By  the  Falsification  of  Accounts  Act  1875  it  is 

enacted : 

That  if  any  nierk,  officer,  or  servant,  or  any  person 
employed  or  acting  in  the  capacity  of  a  olet'k,  officer,  or 


462 


MAGISTRATES^  CASBS. 


Cr.  Gas.  Ess.] 


Bbg.  V,  Powell. 


[C&.  Oas.  Bis. 


■errant,  fthall  wilfully  and  with  intent  to  def raad  destroy, 
alter,  mutilate,  or  falsify  any  book,  paper,  writmgr, 
Taloftble  seoarity,  or  ac^.^ount  whioh  beloDgs  to  or  is  in 
the  possession  of  his  employer,  or  shall  wilmlly  and  with 
intent  to  defrand  make,  or  oononr  in  making,  any  false 
entry  in,  or  omit  or  alter,  or  ooaonr  in  omitting  or  alter- 
ing, any  material  partionlar  from  or  in  any  such  book, 
or  any  document,  or  aooonnt,  then  in  every  snoh  oase 
the  person  so  offending  shall  be  gnilty  of  a  misdemeanour, 
and  he  liable  to  be  kept  in  penal  servitude  for  a  term  not 
exceeding  seven  years,  or  to  be  imprisoned  with  or 
without  hard  labour,  for  any  term  not  exceeding  two 
years. 

C.  W.  Matthews  contended,  on  behalf  of  the 
prisoner,  that  it  was  not  made  out  that  there  had 
been  any  false  entry  made  or  caused  to  be  made 
by  the  prisoner.  The  cash-book  only  purported 
to  show  the  moneys  which  the  colfectors 
accounted  for  to  the  cash  clerk,  and  the  prisoner 
had  accounted  for  51.,  and  therefore  the  entry  was 
not  false.  The  cash-book  was  to  show  the  trans- 
action between  the  collector  and  the  cash  clerk, 
and  this  was  a  true  entry  of  the  transaction  that 
took  place.  Even  assuming  the  entry  to  be  a 
false  entry,  the  prisoner  did  not  make  it,  and  the 
prosecution  must  rely  on  his  having  concurred  in 
making  it ;  but  the  cash  clerk  was  innocent  of  the 
falsily  of  the  entry,  and  therefore  there  could  not 
have  oeen  any  concurrence  in  making  it.  One  mind 
cannot  concur,  for  concurrence  implies  that  there 
must  have  been  agreement  between  the  minds 
which  concurred  in  doing  an  act,  and  here  the 
case  found  that  there  was  no  agreement  between 
the  collector  and  the  cash  clerk.  The  statute  was 
not  passed  in  order  to  punish  the  giving  of  false 
information,  but  to  prevent  the  making  of  false 
entries  in  books  to  wnich  clerks  have  access.  The 
collector  here  had  no  access  to  the  cash-book.  A 
collector  in  Manchester  who  telegraphed  to  his  firm 
in  London  false  information  as  to  a  debt  collected 
could  not  be  convicted  of  making  a  false  entry,  if 
the  cash  clerk  in  London  made  an  entry  according 
to  the  information  tele^aphed.  The  cash-book 
only  showed  that  which  it  was  intended  to  show, 
namely,  what  happened  between  the  collector  and 
the  cash  clerk,  and  the  prisoner  had  been  guilty 
of  no  offence  within  the  statute. 

Lord  CoLEKiDGB,  C.J.— The  defendant  in  this 
case  is  indicted  under  the  1st  section  of  the 
statute  38  &  89  Yict.  c.  24,  an  Act  to  amend  the 
law  with  reference  to  the  falsification  of  accounts, 
and  that  section  enacts  that  if  any  clerk,  officer, 
or  servant,  or  any  person  employed  or  acting  in 
the  capacity  of  a  clerk,  officer,  or  servant,  ^lall 
wilfully  and  with  intent  to  defraud  falsify  any 
book  or  account  which  belongs  to  his  employer, 
or  shall  wilfully  and  with  intent  to  defraud  make 
or  concur  in  making  any  false  entry  in  any  such 
book  or  account,  then  in  every  such  case  the 
person  so  offending  shall  be  guilty  of  a  mis- 
demeanour, and  be  punished  in  a  certain  way. 
Now  the  feicts  here  are,  that  the  prisoner  was  a 
collector  of  money,  and  from  time  to  time  he  had 
to  render  an  account  of  the  money  collected  by 
him  to  another  person  in  his  master's  employ- 
ment. It  appears  to  me  to  be  immaterial  whether 
the  money  was  paid  oyer  at  the  same  time  when 
he  rendered  such  accounts.  What  was  done  here 
was,  that  he  received  82.  140.  lOd.  trom  a  par- 
ticular gentleman,  that  he  accounted  fpr  bt.  of 
this  sum  only,  and  that  he  wrote  on  a  slip  of 
paper  words  which  he  knew  would  be  understood 
to   mean   that  he  had  receiyed  from  a  person 


named  Sheppard  the  sum  of  5Z.,  that  he  gave  or 
read  out  the  contents  of  this  slip  of  paper  to  the 
cash  clerk,  and  that  the  cash  clerk  copied  this 
sum  from  the  slip  of  paper  into  Mr  Norton's,  his 
employer's,  casn-book,  in  which  consequently 
there  appeared  the  false  entry,  "  W.  Sheppard,  5i. ' 
instead  of,  as  it  should  have  been,  an  entry  of  a 
payment  by  Sheppard  of  SI.  148.  IQd.  It  is 
admitted  thiat  in  the  ordinary  sense  of  the  word 
that  was  a  false  entry,  and  it  is  equally  clear  that 
with  the  making  of  that  false  entry  the  prisoner 
had  something  to  do.  It  is  contended,  however, 
that  the  statute  is  not  broken  because  the  person 
who  made  the  entry  did  not  know  it  was  false, 
and  the  persuu  who  did  know  it  was  false  did  not 
make  the  entry.  There  is  high  authority  that 
where  a  man  who  knew  of  the  falsity  of  the  repre- 
sentation he  was  making,  made  such  representa- 
tion by  means  of  an  agent  who  was  ignorant  of 
its  falsity,  there  was  no  fraud  (Comfoot  v. 
Fowke,  6  M.  &  W.  368) ;  but  that  was  in  a 
civil  action,  and  is,  I  believe,  a  decision  not 
universally  approved  of.  This  is  clearly  a  false 
entry  as  far  as  Sheppard  is  concerned.  It 
purports  to  represent  receipts  from  the  persons 
who  have  been  entered  as  making  payment  of 
such  receipts,  and  it  seems  to  me  clear  that  the 
prisoner  either  made  it  with  the  innocent  hands 
of  Elford,  or  concurred  in  the  innocent  hands  of 
Elford  making  it.  I  am  of  opinion  that  this 
conviction  was  perfectly  right,  and  must  be  up- 
held. 

Grovb,  J.,  HuDDLESTON,  B.,  and  Manistt  and 

Mathbw,  JJ.  concurred.       Conviction  afirmed. 


Nov,  29  and  Dec,  20, 1834. 

(Before  Lord  Colebidgs,  C. J.,  Grove,  J.,  Hijbdib- 
STOV,  B.,  Mavistt  and  Mathsw,  JJ.) 

Beg.  v.  Povell.  (a) 

False  pretences — Obtaining  premium  on  policy  qf 
insurance — Policy  treated  as  lapsed — Suppression 
of  material  fa^s — Knowledge  by  prisoner  of  fads 
which  would  have  prevented  pa/ymeni — Mis^ 
representation  by  concktct, 

P.,  an  agent  of  a  life  assurance  company,  reeehei 
from  V,  the  premium,  for  the  year  188o  to  1884, 
on  a  policy  effected  by  V.  with  the  eompany 
in  1881,  but,  instead  of  giving  V,  the  official 
receipt,  gave  him  a/n  informal  receipt,  appropriated 
the  money  and  returned  the  official  receipt  to  fAtf 
company,  who  treated  the  policy  as  lapsed. 

On  the  7th  April  1884,  P  called  on  V.  for  (he 
premium  for  the  year  1884  to  1885.  F.  being 
then  unable  to  pay,  P.  called  again  on^\st  Apru^ 
the  days  of  arace  allowed  by  the  policy  having  io 
the  knowledge  of  V.  expired  on  the  15th  AirH, 
and  told  V.  thai  pay m^ent  on  thai  day  "wowd  6d 
effectual,'*  and  V,  understood  that  P.  was  to 
**  ajpply  to  the  company  to  let  the  policy  go  on.** 
The  company  were  in  the  hahU  of  allowing  lapsed 
policies  to  be  revived,  upon  the  payment  of  over- 
due  premiums  ;  and  uj^on  the  representations  ikMS 
m^iae  byP,,  F.  paid  hvm  a  sum  of  money.  Upon 
a  case  reserved  at  the  trial  of  an  indictmmt  mie^ 
charged  P.  with  having  obtained  this  sum  of 
m^oney  by  false  pretences  : 

Held,  by  the  majority  of  the  courts  thai  P,*s  eondud 

(a)  Beportod  by  B.  OuVNuroHAM  Glut,  Kiq.,  BwrliHr  »  UiR 
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on  the  7th  and  21gt  April  amounted  to  a  refpre- 
ientcUion  that  the  poUcy  had  not  lapsed  nor 
become  void,  and  thai  he  had  authority  to  say  that 
the  payment  on  the  21st  would  keep  the  policy 
alive  for  another  year,  and  that  there  was,  there- 
fore, sufficient  evidence  to  support  the  conviction. 
Grove  and  Manisty,  JJ,  dissentientibus,  on  the 
ground  that  the  payrnent  of  thepremiwm  in  1883 
to  P.,  as  argent  oj  the  company,  was  a  payment  to 
the  company,  and  that  the  policy  had  not  there- 
fore lapsed  or  become  void,  except  so  far  as  both 
F.  and  P.  knew  that  it  had  lapsed  on  the  Xhth 
April, 

Case  stated  by  the  Recorder  of  Grantham,  which 
was  as  follows : — 

At  the  quarter  sessions  for  the  borough  of 
Grantham,  held  before  me  on  the  81st  Oct.  1884, 
the  defendant,  Walter  Powell,  was  tried  for 
obtaining  money  under  false  pretences  from  one 
David  Yellam. 

The  indictment  charged  that  Walter  Powell,  on 
the  21st  April  1884-,  unlawfully,  knowingly,  and 
designedly  did  falsely  pretend  to  one  David 
Vellam  that  a  certain  policy  of  insurance  on  the 
life  of  the  said  David  Vellam,  effected  with  the 
Western  Counties  and  London  Life  Assurance 
Company  at  Plymouth,  of  which  company  the 
said  Walter  Powell  was  then  agent,  was  then  in 
full  force  and  existence  and  not  lapsed  nor  become 
void,  and  that  the  current  year's  premium  thereon 
was  then  due  and  payable,  and  that  he,  the  said 
Walter  Powell,  as  an  agent  of  the  said  company, 
was  then  entitled  to  receive  the  same  premium 
from  the  said  David  Vellam,  by  means  of  which 
said  false  pretences  the  said  Walter  Powell  then 
and  there  unlawfully,  knowingly,  and  designedly 
did  obtain  from  the  said  David  Vellam  a  certain 
sum  of  money  amounting  to  the  sum  of  3Z.  2s.  Sd. 
the  moneys  of  the  said  David  Vellam,  with  intent 
thereby  then  to  defraud,  whereas  in  truth  and  in 
fact  the  said  policy  of  insurance  on  the  life  of  the 
said  David  Vellam  was  not  then  in  existence,  but 
had  lapsed  and  become  void,  nor  was  the  premium 
for  ihe  then  current  year  due  and  payable,  nor 
was  the  said  Walter  Powell  entitled  to  receive  the 
same  premiums  from  the  said  David  Vellam  as 
he  the  said  Walter  Powell  did  then  so  falsely 
pretend  to  the  said  David  Vellam  as  aforesaid,  and 
the  said  Walter  Powell  at  the  time  he  so  falsely 
pretended  as  aforesaid  well  knew  the  said 
pretences  to  be  false,  Ac. 

The  defendant  was  an  agent  to  the  Western 
Counties  and  London  Life  Assurance  Company, 
his  business  was  to  obtain  applications  for  policies 
of  insurance,  and  also  to  coUect  the  annual 
premiums  due  from  persons  insured  in  the  com- 
pany; for  these  services  he  was  paid  by  commis- 
sion. 

The  said  David  Vellam  had  in  the  year  1881 
insured  his  life  in  the  said  company  through  the 
acency  of  the  defendant  at  an  annual  premium  of 
«.  Is.  8d.  The  premium  on  the  policy  of  insurance 
was  payable  annually  on  the  1st  April. 

By  the  terms  and  conditions  indorsed  on  the 
hack  of  the  said  policy  it  was  provided  that  it 
should  become  void  if  any  yearly  or  half-yearly 
premium  should  be  in  arrear  for  the  space  of 
fifteen  days. 

By  a  memorandum  at  the  foot  of  the  said  terms 
and  conditions  notice  was  given  that  no  renewal 
receipt  for  any  policy  would  be  regarded  by  the 


company  as  a  valid  except  the  usual  receipt  issued 
from  the  office  and  signed  by  two  directors  and 
the  secretary. 

It  was  the  duty  of  the  defendant  to  receive  from 
the  said  David  Vellam  the  premiums  as  they 
annually  fell  due.  For  this  purpose  he  was 
intrusted  each  year  with  the  company's  form  of 
receipt  duly  signed,  and  it  was  his  duty  on  pay- 
ment of  the  money  to  countersign  this  receipt  and 
hand  it  over  to  the  assured. 

Li  the  beginning  of  April  1883  the  said  David 
Vellam  duly  paid  his  premium  to  the  defendant 
and  received  from  him  in  acknowledgment  an 
informal  receipt  signed  by  the  defendant.  Vellam 
several  times  asked  for  the  official  receipt,  but  the 
defendant  always  made  excuses  for  not  giving  it. 

The  defendant  did  not  account  to  the  company 
for  the  premium  of  1883,  and  returned  the  official 
receipt  to  the  company  to  be  cancelled.  The 
company  thereupon  treated  the  policy  as  lapsed. 

On  the  7th  April  1884  the  defendant  called  on 
Vellam  saying  tnat  he  had  called  for  the  premium 
due  on  the  1st  April  for  the  year  1884-5.  Vellam 
replied  that  he  was  unable  to  pay  then,  as  he  had 
not  the  money,  but  that  he  noped  to  be  able  to 
obtain  the  money  before  the  15th  April. 

On  the  21st  April  the  defendant  again  called 
on  Vellam  for  the  premium.  VeUam  then 
paid  the  defendant  the  sum  of  3{.  2s.  Sd.  on 
account.  It  was  in  respect  of  the  obtaining  of 
this  sum  that  the  defendant  was  indicted. 

On  the  21  st  April  the  days  ofgrace  had  expired. 
Vellam  was  aware  of  this.  He  considered  that 
his  policy  had  been  in  force  up  to  the  15th  April. 
The  defendant  told  him  that  tne  payment  on  the 
21st  April  "would  be  effectual."  Vellam  also 
understood  that  the  defendant  was  to  "  appjy  to 
the  company  to  let  the  policy  go  on."  These 
were  In  Vellam*s  language  the  inducements  which 
led  him  to  pay  the  31.  2s.  Sd.  to  the  defendant. 

The  company  were  in  the  habit  of  allowing 
lapsed  policies  to  be  revived  on  the  payment  of 
overdue  premiums  provided  they  were  satisfied  as 
to  the  state  of  the  health  of  the  assured. 

There  was  no  evidence  before  me  to  show  what 
in  such  cases  were  the  duty  and  authority  of  their 
agents. 

It  was  contended  by  the  defendant's  counsel 
that  there  was  no  evidence  to  show  that  the 
money  had  been  obtained  through  the  pretence 
charged  in  the  indictment,  or  through  any  mis- 
representation of  existing  facts. 

I  ruled  that,  if  the  defendant  represented  to 
Vellam  that  he  had  power  to  receive  the  payment 
of  the  21st  April  1884  as  a  practically  efifectual 
payment  of  the  annual  premium  on  the  policy, 
and  that  he  thereby  induced  Vellam  to  pay  the 
32.  2s.  Sd.,  such  representations,  if  false  to  the 
knowledge  of  the  defendant,  would  be    a    false 

fretence  within  the  terms  of  the  indictment,  and 
so  directed  the  jury. 

The  prisoner  was  convicted,  and  I  passed  a 
sentence  of  six  months'  imprisonment  with  hard 
labour,  but  respited  execution  of  the  judgment 
and  discharged  the  defendant  on  recognisance  of 
b^il  to  render  himself  in  execution. 
The  questions  for  the  opinion  of  the  court  are : 

1.  Wnether  I  ought  to  have  directed  a  verdict 
of  not  guilty. 

2.  Whether  my  direction  to  the  jury  was 
incorrect. 

If  the  court  answer  either  of  these  questions  in 
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the  affirmative  the  conviction  is  to  be  quashed ; 
otherwise  to  stand  affirmed. 

Gilbert  Geoeoe  Kennedy, 
14th  Nov.  1884.  Recorder  of  Grantham. 

Lindsell  (with  him  Waddy,  Q.O.),  on  behalf  of 
the  defendant,  submitted  that  there  was  no 
evidence  to  support  the  indictment  with  which 
the  defendant  was  charged ;  and  contended  that 
the  company,  by  their  agent,  having  been  paid 
the  premium  for  the  year  1883  to  1884,  the  policy, 
although  treated  as  lapsed,  had  not  in  fact  lapsed. 
The  question  was,  whether  on  the  21st  April  1884 
the  defendant  knew  that  the  policy  had  in  fact 
lapsed,  and,  inasmuch  as  the  policy  had  not  lapsed, 
he  could  not  possibly  be  convicted  of  falsely  pre- 
tending that  it  had  not  lapsed.  The  prosecution 
were  driven  to  rely,  in  support  of  the  mdictment, 
UDon  the  concluct  of  the  defendant,  and  whatever 
the  defendant  knew  with  regard  to  the  xx)licy,  no 
conduct  of  his  which  represented  that  which 
proved  to  be  in  fact  true  could  be  held  to  be  a 
false  representation;  and,  with  regard  to  the 
representation  as  to  his  authority  to  receive  the 
premium,  if  the  policy  had  not  in  fact  lapsed, 
ne  was  the  person  entitled  as  accent  of  the  company 
to  receive  it,  and  was  guilty  cS  no  false  pretence. 

Cw.  adv,  vvU. 

Dec.  20. — Manistt,  J. — This  is  an  indictment 
which  charges  the  defendant  with  having  on  the 
2l8t  day  of  April  1884  obtained  a  sum  of  money 
from  one  Yellam  by  means  of  certain  false  pre- 
tences. It  is  necessary  to  state  the  circumstances 
under  which  the  false  pretences  are  alleged  to 
have  been  made.  Before  doing  so,  however,  I  may 
say  that  the  defendant  was  an  agent  to  the 
Western  Counties  and  Life  Assurance  Company 
for  obtaining  applications  for  policies  of  insurance 
and  for  collecting  the  annual  premiums  due  from 
persons  insured  in  the  company;  and  it  was  his 
iduty  to  receive  from  Yellam  the  premiums  as  they 
annually  fell  due  upon  a  policy  which  Yellam  had 
effected  with  the  company.  The  charge  against 
the  defendant  is  that  on  the  '^Ist  April  1884  he 
falselv  pretended  to  Yellam  that  a  premium  was 
due  trowi  Yellam  on  his  policy  for  the  vear  1884 
to  1885 ;  that  such  policy  was  in  full  force  and 
existence  and  not  lapsed  nor  become  void;  and 
that  he  was  entitled  to  receive  that  premium. 
By  means  of  this  alleged  false  pretence  he  is 
charged  with  having  obtained  the  sum  of  3Z.  2«.  8d. 
on  the  21st  April  1884  from  Yellam.  Now,  can 
this  charge  oe  sustained?  The  question  is 
whether  any  representations  were  made  by  the 
defendant  to  Yellam  which  were  false  to  the 
knowledge  of  the  defendant  but  not  to  the  know- 
ledge of  Yellam,  by  means  of  which  Yellam  was 
induced  to  make  the  payment — ^the  facts  being 
that  in  April  in  the  previous  year  the  defendant 
had  received  from  Yellam  the  premium  on  his 
policy  for  that  year,  and  had  not  accounted  to  the 
company  for  it,  he  having  given  to  Yellam  an 
informal  receipt,  and  returned  the  official  receipt 
to  the  company  to  be  cancelled.  By  the  terms  of 
the  policy  no  renewal  receipt  for  any  policy  would 
be  regarded  by  the  company  as  valid  except  the 
usual  receipt  issued  from  the  office,  and  whether 
the  defendant  embezzled  the  money  he  received 
or  not  is  not  before  us.  It  is  found,  however, 
that  it  was  the  duty  of  the  defendant  to  receive 
the  premiums  as  they  annually  fell  due,  and  what 
are  the  facts  with  regard  to  the  alleged  false 


pretence  P  On  the  7th  April,  within  the  days  of 
grace,  the  defendant  called  on  Yellam  for  the 
premium  due  on  the  1st.    Yellam  replied  that  he 
was  unable  to  pay  then  as  he  had  not  the  money, 
but  he  hoped  to  be  able  to  obtain  it  before  toe 
15th  April,  when  the  days  of  grace  would  expire. 
There  is  no  false  pretence  there,  and  the  premium 
for  the  previous    year    had   been    paid  to   the 
authorised    agent     of   the    company,    but   not 
accounted  for  by  him.    In  my  opinion,  that  pay- 
ment in  1883  was  a  good  payment  as  against  the 
company  and  the  policy  was    in   force    on   the 
Ist  Apnl  1884.    It  is  only  by  compounding  what 
may  nave  been  an  offence  in  1883  with  what  may 
have  been  an  offence  in  1884,  namely,  the  emb^zle* 
ment,  if  such  it  was,  of  the  two  premiums,  that 
this  charge  is  attempted   to    be    substantiate 
But  embezzlement  is  not  the  charge  with  which 
the  defendant  is  indicted.    The  only  day  on  which 
it  is  said  that  any  false  pretences  were  made  was 
on  the  21st  April,  when  the  defendant  again  called 
on  Yellam.    On  that  day  Yellam  paid  the  defen- 
dant not  the  whole  amount,  but  3£.  2«.  Sd.  <m 
account,  and  it  is  in  respect  of  that  sum  that  the 
defendant   is  indicted.    Now,  what  is  the  &]se 
pretence  ?  And  here  is  where  we  come  to  what  is 
to  my  mind  the  essence  of  the  whole  pretence 
alleged.    Did  he  make   any    false    pretence   to 
Yellam ;  if  so,  what  was  it  P    On  the  2l8t  April  the 
days  of  grace  had  expired.    Yellam  was  aware  of 
this.    He  was  aware  that  the  policy  had  lapsed, 
and  the  false  pretence  alleged  is  that  the  defen- 
dant falsely  pretended  that  the  policy  was  in  full 
force.    Both  parties  knew  it  had  lapsed.    Yellam 
"  considered  that  his  policy  had  been  in  force  up 
to  the  15th  April ;  the  aefendant  told  him  that  the 
payment  on  the  21st  April  would  be  effectual.  ^ 
Effectual  for  what?  And  that  must  not, in  my 
judgment,  be  taken  without  what  follows,  and  we 
must  not  pick  out  one  or  two  words  from  which 
to  arrive  at  it.    What  did  that  mean?  Why,  that 
"  I,  the  agent,  will  undertake  that  the  policy  shall 
be  renewed.  "    There  is  no  such  charge  here,  how- 
ever ;  the  charge  is  that  he  falsely  pretended  that 
the  policy  was  in  full  force.    Had  he  been  indicted 
for  falsely  pretending    that    he    could  get  the 
directors  to  renew  the  policy,  it  might  be  different ; 
but  the   indictment   charges   him  with   having 
falsely  pretended  that  he  was  entitled  to  receive 
the  premium.     So  he  was  entitled  to  receive  it, 
but  subject  to  his  getting  the  approval  of  the 
directors  to  the  renewal  of  the  policy.    Yellam 
understood  that  the  defendant  was  to  apply  to 
the  company   to   get  the   policy   renewed.    He 
knew  that  unless  the  company  was  applied  to 
the    policy    would    not    be    renewed,    and    in 
Yellam's  language  "  these  were  the  inducements 
which  led  him  to  pay  the  31.  28,  Sd.  to  the  defen- 
dant."   The  company  were  in  the  habit  of  allow- 
ing lapsed  policies  to  be  renewed  on  the  payment 
of  overdue  premiums,  provided  they  were  satisfied 
as  to  the  state  of  the  health  of  the  assured,  so 
that  both  parties  knew  that  all  that  could  be  done 
was  to  firet  the  directors  to  consent  to  the  renewal 
of  the  policy.    Upon  the  state  of  facts  applied  as 
I  apply  them,  I  am  at  a  loss  to  see  how  tnere  can 
be  any  evidence  of  a  false  pretence  as  charged  in 
the  indictment.    It  may  be  he  is  liable  to  be 
indicted  for  embezzlement  at  this  moment,  if  hB 
put  the  premiums  into  his  pocket,  but  that  is 
another  tning.    I  am  of  opinion  that  this  coDTi<^ 
tion  cannot  be  sustained,  upon  the  evidence,  vad 
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I  also  think  that  there  was  a  misdirection  on  the 
part  of  the  learned  recorder.  His  direction  to  the 
jury  was  this:  ''I  nded  that  if  the  defendant 
represented  to  Yellam  that  he  had  power  to 
receive  the  parment  of  the  2l8t  April  1884  as  a 
practically  effectual  payment  of  the  annnal 
premium  on  the  policy,  and  that  he  thereby 
induced  Yellam  to  pay  the  3Z.  2t.  8d.,  such  repre- 
sentations, if  false  to  the  knowled^  of  the  defen- 
dant, would  be  a  false  pretence  within  the  terms 
of  the  indictment."  ^  Now,  the  defendant  received 
that  payment,  as  it  is  found,  subject  to  the 
approral  of  the  directors  ;  it  is  found  that  he  did 
not  take  it  as  "  a  practically  effectual  payment," 
and  that  he  could  only  intercede  with  the  directors. 
I  think  that  that  was  a  misdirection,  and  that 
upon  both  these  grounds  the  conviction  cannot 
be  sustained. 

HuDDLESTOir,  B. — ^I  regret  that  I  am  unable  to 
agree  with  my  brother  Manistv.  The  facts  appear 
to  be  these :  that  Yellam  in  1881  insured  in  this 
office  through  the  defendant.  I  presume  that  all 
the  premiums  were  paid  until  the  month  of  April 
1883,  and  in  that  month  Yellam  paid  to  the 
defendant  the  amount  of  the  premium  then  due, 
and  I  agree  with  my  brother  Manistj  that  the 

Syment  may  have  heen  effectual ;  but  the  def en- 
nt  embezzled  that  money — at  any  rate,  he  failed 
to  pay  it  to  the  company ;  and  wliat  I  must  now 
consider  is  what  the  company  did  in  that  state  of 
things.  Yellam  having  paia  the  money  to  the 
defendant,  the  defendant  appropriated  it  to  his 
own  use,  and  returned  the  official  receipt  to  the 
company  to  be  cancelled.  That  receipt  is  a  doca* 
ment  signed  by  two  of  the  directors  and  the 
secretary,  and  aelivered  to  the  defendant  in  order 
that  he  might  deliver  it  to  Yellam;  and  it  is  found 
as  a  fact  that  the  defendant,  having  embezzled 
the  money,  in  order  to  conceal  the  embezzlement 
did  not  give  the  receipt  to  Yellam,  but  returned 
it  to  the  company,  who  treated  the  policy  as 
lapsed.  Now,  the  defendant  knew  that  the 
policy  had  been  treated  as  lapsed,  but  Yellam  did 
not  know  that ;  and  when  the  defendant  came  to 
Yellam  on  the  7th  April  1884,  Yellam  did  not 
know  that  the  company  had  treated  the  policy  as 
lapsed.  Gonsequently,  when  the  defendant  called 
for  the  premium  on  that  day,  Yellam  was  under 
the  impression  that  his  policy  was  in  full  force 
and  existence.  Not  beiuff  in  a  position  to  pay  on 
the  7th  April,  on  the  2rst  April  the  defendant 
comes  again  to  Yellam,  and  at  that  time  the  policy 
of  1883  had  i&psed,  and  there  was  no  policy  in 
existence  of  1884.  Now,  what  did  the  defendant 
really  re^iresent  when  he  came  then  P  He  repre- 
lented  this,  that  "your  policy  is  in  existence, 
although  the  days  of  grace  have  expired,  and  if 
JOTi  pay  me  now  your  payment  will  be  effectual." 
Effectual  for  what  P  Why,  a  policy  for  the  year 
1884  to  1885,  when  the  defendant  knew  there  was 
no  policy  of  that  date.  "  If  you  pay  it  now,  you 
will  be  able  to  keep  the  policy  in  existence,  and  I 
am  authorised  to  say  so."  He  was  not  authorised 
to  say  so,  and  when  I  look  at  the  charge  in  the 
indictment,  that,  in  my  opinion,  is  supported  in 
every  way  by  the  evidence.  The  company  had 
done  all  they  could  to  make  the  policy  a  lapsed 
policy,  for  tliey  had  treated  it  as  a  lapsed  policy. 
The  defendant  said  that  a  payment  made  on  the 
2l8t  April  ''would  be  effectual ;  "  that  is  to  say,  he 
represented  that  the  current  premium  was  then 
dtte,  whereas  it  was  not  then  due,  and  he  further 
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represented  that  he  was  entitled  to  receive  the 
premium.  He  was  not  entitled  to  receive  the 
premium  when  the  policy  of  1883  had  lapsed,  and 
now  could  he  be  authorised  to  receive  the  premium 
of  1884  under  such  circumstances  P  Then,  as 
to  the  ouestion  whether  the  learned  recorder  mis- 
directea  the  jury,  what  is  the  meaning  of  "a 
practically  effectual  payment  P"  That,  in  my 
opinion,  was  to  say  that  the  payment  would  prac- 
tically be  sufficient  to  keep  the  policy  alive,  not- 
withstanding that  the  days  of  grace  had  expired. 
It  is  not  necessary  that  the  representation  snould 
be  made  in  actual  words.  In  Beg,  v.  QiUa 
(34  L.  J.  50,  M.  C),  Blackburn,  J.  said,  "  It  is  not 
requisite  that  the  false  pretence  should  be  made 
in  express  words  if  the  idea  is  conveyed."  What 
is  the  idea  which  is  conveyed  from  the  words  used, 
and  the  conduct  of  the  defendant  hereP  It  is 
that  *'  I  can  (put  you  in  the  same  position,  if  you 
pay  this  money,  as  you  would  have  been  innad 
the  policy  not  lapsed."  In  my  opinion,  there  was 
no  misdirection,  and  the  false  pretence  with  which 
the  prisoner  was  charged  is  fully  sustained  by 
the  evidence,  and  the  conviction  was  therefore 
right. 

Gkovi,  J.— I  agree  in  this  case  with  my  brother 
Manisty.  It  appears  to  me  that  the  defendant  is 
not  shown  to  have  been  guilty  of  the  false  pretence 
alleged  in  the  indictment.  Now,  what  are  the 
requisites  which  are  necessary  in  order  to  sustain 
an  indictment  for  false  pretences  P  They  are, 
first,  that  the  representation  is  false  in  fact; 
secondly,  that  it  is  false  to  the  knowledge  of  the 
person  making  it ;  and,  thirdly,  that  the  goods  or 
money  were  obtained  by  reason  of  the  false 
pretence.  Now,  was  the  pretence  here  false  in 
fact,  if  taken  to  refer  to  the  policy  of  1883  P  I 
think  that  the  alleged  pretence  was  true,  because 
in  1883  to  1884  the  policy  had  not  lapsed,  and 
I  agree  with  my  brotner  manisty  that,  although 
the  defendant  did  not  give  the  official  receipt,  yet 
that,  he  being  the  authorised  agent  to  receive 
moneys,  that  payment  was  a  good  one,  and  an 
action  could  have  been  sustained,  had  YeUam  died 
during  that  year,  to  recover  the  amount  for  which 
he  was  insurod  under  the  policy.  Now,  it  is  said 
that  at  the  foot  of  the  policy  notice  is  given 
"  that  no  renewal  receipt  tor  any  policy  would  be 
regarded  by  the  company  as  valid  except  the 
usual  receipt  issued  from  the  office  and  signed  by 
two  directors  and  the  secretary."  It  may  oe  that 
they  would  not  accept,  for  the  better  regulation  of 
their  business,  as  evidence  of  any  renewal  any 
receipt  except  the  official  receipt.  J3ut  would  that 
free  them  P  Suppose  that  the  defendant  had 
received  a  premium  in  due  time,  and  had  said  he 
could  not  give  the  official  receipt  for  it,  as  he  had 
left  such  receipt  in  his  office,  and  had  then 
absconded.  Could  not  Yellam's  representatives 
have  recovered  under  the  policy,  in  tne  case  of  his 
death  during  the  year,  in  respect  of  which  that 
premium  was  paid  P  My  brother  Manisty  agrees 
with  me  that  tney  could,  and  I  do  not  understand 
my  brother  Huddleston  to  disagree  with  that.  It 
is  an  important  fact,  and  it  is,  in  my  opinion,  a 
fact  that  the  policy  of  1883  had  not  lapsed.  Then, 
what  is  the  false  pretence  alleged  hereP  The 
representation  is  not  that  the  company  had 
treated  the  policy  as  lapsed.  The  alleged  repre- 
sentation is  that  the  policy  had  in  fact  lapsed; 
there  is  no  allegation  that  the  defendant  falsely 
pretended  that  the  company  had  treated  the  policy 
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as  lapsed.  The  representation  alleged  was  that 
the  policy  was  "  then  in  full  force  and  existence, 
and  that  he,  the  said  Walter  Powell,  as  an  agent 
of  the  said  company,  was  then  entitled  to  receive 
the  same  premium.      I  say  that,  as  far  as  the  year 

1883  to  1884  is  concerned,  that  representation  was 
true.  Therefore,  if  he  made  that  representation, 
he  made  a  true  representation,  and  he  cannot  be 
indicted  for  that.  The  allegation  in  the  indict- 
m.ent  is  that  "  in  truth  and  in  fact  the  said  policy 
of  insurance  on  the  life  of  the  said  David  Vellam 
was  not  then  in  existence,  but  had  lapsed  and 
become  void."  But  if  the  defendant  said  what  he 
is  alleged  to  have  said  he  spoke  the  truth,  and  I  do 
not  see  that  there  is  any  ftuse  uretence  as  alleged. 
It  is  the  false  representation  whereby  he  obtained 
the  sum  of  3L  28.  Sd.  in  respect  of  which  he  is 
indicted ;  and  I  know  it  is  said  by  my  brother 
Huddleston  that  in  applying  for  the  premium  of 

1884  to  1885,  the  defenoant  must  be  taken  to  have 
implied  that  the  policy  of  1883  to  1884  was  in 
existence.  Well,  if  he  did,  he  was  right ;  it  was 
not  void,  and  you  cannot  make  a  thing  false  by 
joining  to  it  a  truth.  It  is  possible  that  he  may 
have  repented,  or  it  may  have  been  by  oblivion  on 
his  part,  and  he  may  nave  subsequently  settled 
the  matter  with  the  company.  I  do  not  say  it  is 
probable,  I  say  it  is  possible.  As  far  as  the  year 
1883  to  1884  is  concerned,  we  do  not  know  whether 
the  policy  was  actually  treated  by  the  company  as 
lapsed.  NoWt  we  go  on  to  the  year  1884  to  1885. 
It  is  alleged  that  the  defendant, "  at  the  time  he 
80  falsely  pretended  as  aforesaid,  well  knew  the 
said  pretences  to  be  false."  Now  the  premium 
for  the  year  1883  to  1884  was  paid  by  the  defen- 
dant in  due  time,  but  an  informal  receipt  was 
given,  and  the  company  thereupon  treated  the 
policy  as  lapsed.  But  that  is  not  the  question ;  they 
only  treated  it  as  lapsed  upon  the  money  not 
being  g^ven  to  them  by  tne  defendant.  Non 
coniUd,  if  the  money  had  been  ultimately  given 
to  them  they  would  have  continued  to  treat  the 
policy  as  lapsed.  I  think  that  they  could  not  in 
law  have  done  so.  Now,  the  conversation  was  in 
respect  of  the  renewal  of  the  policy  from  1884  to 
1885.  It  is  said  by  my  brother  Huddleston  that 
the  calling  and  asking  for  the  premium  of  that 
year  was  a  pretence  that  the  policy  had  continued 
to  live  during  1883  to  1884.  I  will  assume  that 
that  may  be  considered  to  be  implied,  though  it  is 
a  stronij^  thingto  do.  If,  then,  it  is  to  be  so  implied, 
the  policy  was  alive,  and  the  defendant  is  not  to  be 
indicted  for  that.  He  could  only  be  indicted  on 
the  ground  that  the  policy  had  really  lapsed,  and, 
therefore,  as  it  does  not  appear  that  it  had  lapsed, 
I  do  not  think  he  can  be  indicted  for  that  state- 
ment. The  case  goes  on,  "  Vellam  replied  that  he 
was  unable  to  pay  then,  as  he  had  not  the  money ; 
but  that  he  hoped  to  be  able  to  obtain  the  money 
before  the  IStn  April.  On  the  21st  April  the 
defendant  again  called  on  YeUam  for  the  pre- 
mium." Now,  this  is  the  day  on  which  the  false 
representation  is  alleged  to  hiave  been  made,  and 
that  is,  in  my  opinion,  another  reason  why  what 
happened  on  the  7th  April  cannot  be  brought  in. 
It  IS  said  that  "  on  the  21st  April  the  de&ndant 
a«ain  called  on  Vellam  for  the  premium.  Vellam 
then  paid  the  defendant  the  sum  of  SI,  2$,  Sd.  on 
account.  It  was  in  respect  of  the  obtaining  of 
this  sum  that  the  defenoant  was  indicted."  So, 
not  only  does  the  indictment  lay  the  offence  on 
the  2l8t  April,  but  it  is  fixed  on  that  day  by  this 


statement.  How,  then,  can  we  consider  what 
happened  on  the  7th  April  ?  The  offence  is  not  a 
compound  of  what  happened  on  the  7th  and  2l8t, 
but  of  what  he  is  assumed  to  have  said  by  his 
conduct  on  the  21st.  Now,  what  is  saidP  On  the 
21st  April  Vellam  knew  thaf  the  policy  had  lapsed ; 
but  from  the  conduct  of  the  company,  as  stated  in 
the  case,  "  the  company  were  in  the  habit  of  allow- 
ing lapsed  policies  to  be  revived  on  the  payment 
of  overdue  premiums."  Therefore,  though  legally 
lapsed,  according  to  the  practice  of  the  company, 
it  nad  not  necessarily  lapsed,  because  it  was  the 
practice  of  the  company,  under  certain  circum- 
stances, to  continue  policies  ;  so  that,  though  it 
might  be  an  incorrect  term  to  use  to  say  that  a 
policy  was  alive,  it  was  however,  not  necessarily 
a  &lse  statement  in  fact.  Now,  what  did  the 
defendant  actually  say?  He  said  that  the  payment 
on  the  21st  April  "  would  be  effectual. "  Suppose 
it  had  stoppea  there.  Both  parties  knew  that 
the  policy  nad  lapsed,  but  they  both  knew  of  the 
habit  of  the  company.  The  real  representation 
was  that  it  "  woula  be  effectual."  Now,  what  did 
Vellam  understand  P  "  Vellam  also  understood  that 
the  defendant  was  to  apply  to  the  company  to  let 
the  policy  go  on."  Can  anything  be  more  explicit 
than  that  P  Is  it  a  representation  that  the  policy 
had  lapsed  when  the  defendant  received  the  money 
for  the  very  purpose  of  applying  to  the  company 
to  let  the  policy  go  onP  l%e  representation 
alleged  is  that  the  poUcy  had  actually  gone,  and  was 
irrevocable,  and  yet  that  the  def  endaxit  repreaented 
it  as  still  existing,  and  is  that  allegation  proved 
by  these  facts  P  ^  What  is  the  meaning  of  the  words 
"  will  apply,"  do  they  not  amount  to  an  assurance 
that  the  policy  is  not  alive,  but  that  he  will 
endeavour  to  make  it  alive.  **  The  time  for  the 
policy  has  expired ;  I  will  apply  to  the  company, 
and  I  have  no  doubt  the  company  will  renew,"  m 
effect  says  the  defendant.  It  seems  to  me  that 
the  evidence  wholly  fails,  whether  you  take  what 
happened  on  the  7th  and21st  together  or  separately, 
to  make  up  a  false  pretence  as  charged  in  t& 
indictment.  I  am  of  opinion,  therefore,  that  the 
offence  here  alleged  in  the  indictment  is  not  sus- 
tained, and  that,  though  the  defendant  may  have 
embezzled  the  money,  ne  is  not  guilty  of  tfaie  &lse 
pretence  with  which  he  is  charged.  Suppose  that 
the  defendant  did  say  that  "he  had  power  to 
receive  the  payment  of  the  21st  April  1884  as  a 
practically  effectual  payment  of  the  annual 
premium  on  the  policy,  he  only  meant  it  in  the 
sense  in  which  the  company  generally  renew  their 
policies,  as  found  in  the  case ;  and  I  do  not  see 
anything  in  the  case  to  show  that  that  would  be 
false,  because  in  all  probability  it  would  be  trua 
I  am,  therefore,  of  opinion  that  the  direction  of 
the  learned  recorder  to  the  jury  was  wrong,  and 
that  the  conviction  should  not  be  affirmed. 

Coleridge,  C.J. — ^This  is  a  curious  example  of 
how  the  same  state  of  facts  may  produce  absomtely 
different  results  upon  educated  minds.  From 
the  commencement  of  the  case  I  have  had  no 
doubt  in  my  mind,  and  it  seems  to  me  to  be  a 
clear  case  ot  false  pretences.  I  am  perfectly  con- 
tent to  take  what  my  brother  Grove  has  said  is 
necessary  to  constitute  the  offence  of  obtaining 
goods  or  money  by  false  pretence  to  be  requisite, 
and  I  ag^ee  with  him  that  there  must  be  a  repre- 
sentation  of  some  fact  which  is  not  only  untrae, 
but  which  is  false  to  the  knowledge  of  the  person 
making    it,    and    that   it   must    be    on   sack 
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representation  that  the  goods  or  money  are 
obtained.  1  do  not  gather  that  I  shall  be  stating 
what  is  unfair  if  I  state  this,  that,  whatever  the 
true  legal  effects  of  the  circumstances  down  to  the 
2l8t  April  1884  may  be,  the  person  who  parted 
with  his  money  on  that  day  was  unaware  of  those 
facts.  I  will  not  discuss  what  was  the  legal  effect 
of  the  circumstances  previous  to  that  date,  and 
whether  the  company  could,  or  could  not,  treat 
the  policy  as  gone,  because  the  proper  receipt 
was  never  given.  Vellam  knew,  from  the  terms 
and  conditions  on  the  back  of  the  policy,  that  if 
the  premiums  were  in  arrear  for  a  certain  time 
the  policy  would  become  void.  He  therefore 
knew  that  unless  he  did  what  he  ought  to  do,  and 
which  he  knew  he  had  not  done,  the  company 
might  treat  the  policy  as  gone.  So  far  as  the 
pohcy  of  1883  was  concemeo,  he  believed  that  he 
had  paid  the  premium,  and  that  the  company  had 
got  it.  The  facts  were  otherwise,  and  it  is  said 
that  the  company  had  no  right  to  treat  the  policy 
as  gone.  It  may  be  so,  but  the  defendant  did 
not  know  it;  he  knew  that  he  had  not  given 
the  receipt  he  ought  to  have  given.  Now, 
the  facts  show  that  the  money  was  obtained 
hy  reason  of  the  statement  made  on  the  21st. 
When  the  premium  was  applied  for,  Vellam 
believed — a  belief  induced  by  the  statements  of  the 
defendant — that,  unless  the  company  chose  to  treat 
the  policy  as  lapsed,  it  was  still  a  good  and  valid 
pohcy.  The  company  had  treated  the  policy 
as  lapsed,  but  that  he  did  not  know  and 
the  defendant  did.  It  is  admitted  that,  supposing 
the  policy  was  not  in  existence,  that  may  be  a  false 
pretence,  because  it  was  the  obtaining  a  payment 
m  respect  of  a  jwlicy  that  Vellam  believed  had 
continued  and  waR  continuing  in  existence.  To 
my  mind,  the  evidence  is  as  cogent  as  it  can  be, 
that,  had  the  defendant  told  the  truth,  it  cannot 
be  supposed  that  Vellam  would  have  parted  with 
his  money.  On  the  7th  April  Vellam  could  not 
pay  the  premium,  and  the  days  of  grace  expired 
on  the  15th.  Nothing  seems  to  have  taken  place, 
but  on  the  2l8t  the  defendant  calls  again.  It  is 
true  that  on  the  21st  there  is  not  a  repetition  in 
terms  of  the  representation  which  was  made  on 
the  7th ;  but  the  representation  which  was  made 
on  the  21st  must  be  taken,  inmj  judgment,  as 
connected  with  the  representation  which  was 
made  on  the  7th,  because,  without  considering 
the  representation  which  was  made  on  the  7th, 
the  representation  made  on  the  21st  would  have 
had  no  effect.  That  being  so,  on  the  21st  Vellam 
pays  the  defendant  this  money,  and  the  defendant 
tells  him  that  it  "  would  be  effectual."  What  is 
the  meaning  of  "  effectual "  under  the  circum- 
stances? Surely  the  meaning  is  that,  "  You  have  a 
policywhich  was  valid  uptothe  15th.  This,however, 
is  the  21st ;  but,  according  to  the  ordinary  course 
andpractice  of  the  office  in  which  the  policy  is,  if  you 
pay  me  this  money  your  policy  will  go  on.'*  It  is  as 
if  aman  comes  to  me  and  says,  "  You  pay  me  so  much 
money,"  and  I  say,  "  If  I  do,  will  that  discharge 
my  debt  ?"  and  he  says,  "  Yes,  it  will."  The  defen- 
dant also  told  Vellam  that  he  must  communicate 
with  the  office,  and  that,  if  he  did,  the  policy  would 
be  effectual.  It  appears  to  me  that  the  conduct 
on  the  7th,  being  used,  as  it  must  be,  to  explain 
the  conduct  on  the  21st,  there  was  conduct  on  the 
21st  sufficient  to  effect  the  representation  that, 
the  policy  being  still  in  existence,  the  payment  on 
that  day  would  be  effectual  to  keep  it  alive.    Now, 


that  policy  had  for  a  year  been  treated  by  the 
company  as  lapsed.  Tnat  fact  was  concealed  by 
the  defendant  from  Vellam,  and,  supposing  that 
upon  that  representation  the  money  was  obtained, 
it  appears  to  me  that  all  the  elements  of  a  false 
pretence  are  perfectly  made  out.  It  is  said  that 
the  learned  Ilecorder  misdirected  the  jury  because 
he  told  them  that  "  If  the  defendant  represented 
to  Vellam  that  he  had  power  to  receive  the  payment 
of  the  2l8t  April  1884  as  a  practically  effectual 
payment  of  the  annual  premium  on  the  policy,  and 
that  he  thereby  induced  Vellam  to  pay  the 
SI,  2s,  Sd.,  such  representation,  if  false  to  the 
knowledge  of  the  defendant,  would  be  a  false 
pretence  within  the  terms  of  the  indictment."  He 
did  so  represent ;  and  can  anyone  question  that 
the  facts  which  were  unknown  to  Vellam  were 
known  to  the  defendant,  and  that,  if  they  had 
been  known  to  Vellam,  the  money  would 
undoubtedly  never  have  been  paidP  1  am  of 
opinion  that  there  was  no  misdirection.  I  agree 
that  it  is  very  likely  another  form  of  indictment 
would  have  iJeen  a  surer  and  better  mode  of  pro- 
cedure, for  it  seems  as  if  the  money  had  been 
embezzled.  The  result,  however,  is  that,  as  two 
of  my  learned  brothers  think  with  me  that  the 
conviction  should  be  affirmed,  though  two  of  them 
think  that  it  should  not,  the  conviction  must  be 
affirmed. 

Maths w,  J.  formed  one  of  the  majority  of  the 
court,  but  was  absent  when  the  judgments  were 

delivered.  Conviction  affi^nned. 

Solicitors  for  the  defendant,  Merediths  and  Co,, 
agents  for  A,  H.  Buston,  Chatteris,  Cambridge- 
shire. 


S^vm^mz  Cmirt  of  latrkaturt 

COURT   OF  APPEAL. 

Jv/ne  21,  23,  and  July  12, 1884". 
(Before  Bbett,  M.B.,  Bowen  and  Fby,  L.JJ.) 
The  Plumstead  District    Local  Boakd  v. 

SPACRMAN.(a) 

Metropolis— ~ Metropolis  Management  Amendment 
Act  1862  (26  &-  26  Vict,  c.  102),  s,  75—"  General 
line  of  huilavngs" — ** Decided  hy,the  supei*- 
intending  architect  of  the  Metropolitan  Board  of 
Works  *' — Jurisdiction  of  magistrate — Architect  s 
decUfion, 

By  the  Ihth  section  of  the  Metropolis  Management 
Ainendment  Act  1862  (25  ^  26  Vict,  c,  102)  U  is 
provided  that  "  no  building,  structwe,  or  erection 
shall,  without  the  consent  in  wriiing  of  the 
Metropolitan  Board  of  Works,  he  erected  beyond 
the  general  line  of  huHdvngs  in  any  street,  place, 
or  row  of  houses  in  whicii  the  same  is  situate,  in 
case  the  distance  of  such  line  of  buildings  from 
the  highioay  does  not  exceed  fifty  feet,  or  within 
fifty  feet  of  the  highway  where  the  dista/nee  of 
tlie  line  of  buildings  tlierefrom  amounts  to  or 
exceeds  fifty  feet,  ....  such  general  Utie  of 
buildings  to  be  decided  hy  the  superintending 
architect  to  the  Metropolitan  Board  of  Works  for 
the  time  beitig,**  ana  in  case  any  buildhig,  gfc, 
be  erected  witlwivt  the  consent  of  the  board,  com* 

I  (ff)  ReDortcd  by  A.  A.  Hopkivs,  Esq..  BarriRter-at-La\T. 
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plaint  ia  to  he  made  to  a  judice,  and  **  if  the  | 
said  complaint  shall  he  proved  to  the  eatief action 
of  the  justice/*  he  shall  make  an  order  directing 
the  demolition  of  any  eikch  huHding,  "  or  so  much 
thereof  a«  ma/y  oe  heyond  the  said  general  line  so 
fixed  as  aforesaid,^* 

8.9  the  owner  of  a  house  in  the  Highroad,  Lee, 
Kent,  the  frontage  of  which  did  not  exceed  fifty 
feet  in  distance  from  the  sadd  road,  withotU  ob- 
taining the  consent  of  the  Metropolitan  Board 
of  Works,  comm^enced  to  erect  a  huilding  extend' 
vng  the  frontage  of  the  house  to  the  road,  8uhse- 
queniH/y  the  superintending  architect  of  the 
MetropoUtaat  Board  of  Works  for  the  time  heing 
fixed  the  general  line  of  huHdvngs,  of  which  S/s 
house  formed  part,  hi  such  a  position  that  8.*s 
new  huHdina  projected  heyond  it,  although  it  did 
'not  extend  oeyond  the  Une  of  a  stable,  chapel, 
and  shops  ahitting  on  the  same  road,  eoH  and 
west  of  the  ends  of  the  general  line  qf  huUdings 
fixed  as  aforesaid, 

Held,  by  Bowen  and  Fry,  LJJ,  {dissentiente  Brett, 
MJR,),  on  a  ease  stated  by  a  metropolitan  police 
magisiraie,  thai,  on  the  hearing  qf  a  summons 
for  a  breach  of  the  75th  section  of  the  Metropolis 
Management  Amendment  Act  1862  (25  a-  26 
c.  102),  the  magistraie  is  bound  by  the  archxtect^s 
certificate  as  conclusive,  and  has  no  jurisdiction  to 
consider  for  himself  what  is  the  general  line  of 
huUdings, 

Judgment  of  the  Queen*s  Bench  Division  (50  L,  T, 
Em,  N.  8.  690)  affirmed. 

The  V  estpy  of  St.  (George's,  Hanover-square,  v. 
Sparrow  (10  L,  T.  Rep,  N.8,504i  16  C,  B,  N,  8, 
209),  and  Simpson  v.  Smith  (24  L.  T,  Bep,  N,  8, 
100 ;  L,  Bep.  6  C,  P.  87),  disapproved, 

Banman  v.  The  Vestry  of  St.  Tancras  (L.  Ecp. 
2Q.B.  528)  approved. 

This  was  an  appeal  from  a  jadgment  of  Lord 
Coleridge,  C.J.,  Stephen  and  Mathew,  JJ., 
reported  50  L.  T.  Bep.  N.  S.  690. 

A  case  had  been  stated  for  the  opinion  of  the 
High  Court  of  Justice  by  Bobert  Henry  Bullock 
Marsham,  Esq.,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  sitting  for  the 
district  of  Greenwich,  in  the  county  ot  Kent,  in 
accordance  with  the  statute  20  &  21  Vict.  c.  43, 
and  the  Summary  Jurisdiction  Act  1879  (42  &  43 
Yict.  c.  49),  the  &cts  thereof  being,  so  far  as 
material,  as  follows  :^- 

On  the  9th  March  1883  a  summons  was  issued 
in  the  Greenwich  Police  Court,  on  the  prosecution 
of  Francis  Freeman  Thome,  a  surriyor  and 
officer  of  the  Plumstead  District  Board  ot  Works, 
against  Arthur  John  Spackman,  of  8,  Newton- 
terrace,  High-road,  Lee,  in  the  county  of  Kent, 
for  that  on  the  15th  Jan.  1883,  and  on  divers 
other  days,  he  unlawfully  did  erect  or  raise  a 
building,  structure,  or  erection  in  or  on  the  north 
side  of  a  certain  street^laoe,  or  row  of  houses, 
called  Newton-terrace,  High-road,  Lee,  aforesaid, 
and  adjoining  or  forming  part  of  the  premises 
known  as  No.  7,  Newton-terrace,  aforesaid,  of 
which  he  was  the  owner,  without  the  consent  in 
writing  of  the  Metropolitan  Board  of  Works,  and 
beyond  the  general  line  of  building  in  such 
street,  place,  or  row  of  houses  as  decided  by  the 
superintending  architect  to  the  Metropolitan 
Board  of  Works  for  the  time  beinff,  contrary  to 
the  75th  section  of  the  Metropolis  Management 
Amendment  Act  1862  (25  &  26  Vict.  c.  102). 


On  the  hearing  of  the  summons,  on  the  30th 
March  1883,  the  following  facts  were  either  proved 
or  admitted : 

The  defendant  was  the  owner  of  the  house  and 
premises,  No.  7,  Newton-terrace,  mentioned  in 
the  said  summons.  The  said  house  forms  one  of 
a  terrace  of  nine  houses,  seven  of  which  belong  to 
the  defendant,  in  the  High-road,  Lee,  known  ss 
Newton-terrace.  The  frontage  of  the  said  house 
mentioned  in  the  said  summons,  as  well  as  the 
line  of  frontage  of  the  other  houses  of  the 
terrace,  does  not  exceed  fifty  feet  in  distance  from 
the  said  High-road. 

The  defendant  had,  on  or  about  the  date  men- 
tioned in  the  said  summons,  without  obtaining  the 
consent  of  the  Metropolitan  Board  of  Woiks 
(which  consent  had  in  fact  been  refused),  com- 
menced to  erect,  and  had  proceeded  with  the 
erection  of,  a  building  upon  the  forecourt  of 
No.  7,  Newton-terrace,  aforesaid,  thereby  extend- 
iiifT  the  fronta^  of  that  house  to  the  ^Rh-road. 
The  complainant  thereupon  wrote  a  letter  to  the 
defendant  requiring  him  to  desist  from  the  said 
erection.  The  defendant  replied  declining  to  do 
so,  and  on  the  22nd  Feb.  1883  the  complainant 
again  wrote,  threatening  firooeedings  against  the 
defendant  as  soon  as  his  board  should  have 
obtained  the  certificate  of  the  superintending 
architect  of  the  Metropolitan  Board  of  Works, 
deciding  the  position  of  the  general  line  of  build- 
ings of  whicn  the  said  premises  formed  part,  in 
accordance  with  the  75th  section  of  the  Metropolis 
Management  Amendment  Act  1862. 

On  the  15th  Feb.  1883  the  complainant,  repre> 
senting  his  said  board,  and  the  defend«it  both 
attended  by  appointment  before  Mr.  Geom 
YuUiamy,  the  superintending  architect  of  the 
Metropolitan  Board  of  Woi^,  and  were  both 
heard  by  him  with  reference  to  the  position  of 
the  said  line  of  buildings,  and  afterwaroa  the  said 
Mr.  Geora;e  YuUiamy  published  his  certificate 
with  a  p&n  thereto  attached.  [The  certificate 
and  plan  were  annexed  to  the  case.] 

Upon  the  south-east  comer  of  the  ground, 
abutting  on  the  High-road  at  the  west  of  the 
said  plan,  but  not  indicated  thereon,  is  a  wooden 
structure  on  brick  foundations,  consisting  of  a 
stable  with  a  coach-house  and  dwelling-rooms 
above,  and  used  by  the  occupiers  of  Hurst 
Lodge.  This  stable  is  at  the  spot  at  which  the 
general  line  of  buildings  laid  aown  by  the  said 
certificate  ends,  and  is  the  only  building  between 
that  spot  and  the  grounds  of  Hurst  Lodxe,  which 
extend  for  a  considerable  distance  along  the 
High-road,  and  the  building,  which  is  an  dd 
building,  projects  as  much  as  the  defendant's  new 
building  does.  To  the  east  of  the  spot  for  which 
the  superintending  architect  has  proposed  to  lay 
down  a  general  line  there  is  a  chapel,  shown  on 
the  plan,  which  abuts  on  the  High-road,  and 
projects  in  front  of  the  building  line  laid  down 
as  much  as  the  defendant's  new  building;  does, 
and  immediately  to  the  east  of  the  chapel  is  a  row 
of  twenty  houses  and  shops,  all  of  which  abut  on 
the  High-road. 

The  erection  put  up  by  the  defendant  in  front 
of  No.  7,  Newton-terrace  aforesaid,  extended  con- 
siderably beyond  the  ^neral  line  of  buildings  as 
fixed  by  the  said  architect  in  his  certificate,  but 
not  beyond  the  line  of  the  stable,  chapel,  and 
shops  before  mentioned. 

It  was  contended  by  the  counsel  who  appeared 
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for  the  oomplainaat :  (1)  That  the  })06ition  of 
the  {;eneral  line  'of  buildinffs,  within  the 
meaning  of  the  75th  section  of  the  Metropolis 
Management  Amendment  Act  1862,  was  the 
line  fixed  and  decided  to  be  such  by  the 
superintending  architect,  and  that  it  was  not 
opc^  to  the  ma^i^rate  for  the  purpose  of  de- 
ciding the  question  raised  hj  the  saia  summons, 
lund^  by  way  of  reviewing  the  said  architect's 
decision,  to  draw  any  new  Tine  of  buildings,  or  to 
alter  or  re-define  the  line  fixed  by  him ;  (2)  that, 
in  the  event  of  the  ma^trate  deciding  that  it 
was  open  to  him  to  review,  and  determining  to 
review  the  said  architect's  decision,  the  "  general 
line  of  building,"  within  the  meaning  of  the 
said  section,  did  not  mean  the  general  line  of 
buildings  of  all  the  houses  on  the  north  side  of 
the  High-road,  Lee,  but  meant  the  line  of  the 
buildings  formiiu^  Newton  -  terrace,  or  of  the 
houses  ^between  firandram-road  and  Be^rave- 
villas,  or,  at  most,  of  the  houses  between  Srand- 
ram-road  and  the  boundary  of  Hurst  Lodge, 
indicated  on  the  said  plan;  and  that  he  was 
bound,  as  a  matter  of  law,  to  confine  his  attention 
to  the  said  limited  portions  of  the  High-road,  and 
could  not  take  into  consideration  the  buildings 
east  and  west  of  the  said  portions. 

It  was  argued  on  the  part  of  the  defendant  by 
the  counsel  representing  him  that  the  magistrate 
was  bound,  wfore  deciding  the  said  summons 
adversely  to  the  defendant,  to  determine  for  him- 
self the  said  general  line  of  buildings,  and  to  find, 
as  a  &ct,  whiat  was  the  position  of  the  general 
line  of  buildings  of  the  said  Hifl^h-road  at  and 
about  the  part  where  the  defendant's  building 
was,  and  that  he  ought  not  to  convict  the  defen- 
dant or  order  the  demolition  of  his  buildins 
unless  it  was,  in  his  opinion,  as  well  as  in  that  m 
the  superintending  architect,  beyond  the  general 
line  01  building,  and  he  referred  to  the  case  of 
SifMMon  V.  8mUh  (24  L.  T.  Rep.  N.  S.  100; 
L.  Eep.  6  0.  P.  87)  on  the  point. 

The  defendant  further  contended  that  the 
buildings  to  the  east  and  west  of  the  particular 
part  to  which  the  certificate  of  the  architect 
apidied  ought  to  be  taken  into  consideration  in 
deciding  on  the  general  line,  and  that  the  line  as 
laid  down  by  the  architect  was  not  a  general  line, 
but  a  particular  line  arrived  at  by  sdecting  just 
that  portion  of  the  road  at  which  the  buildings 
for  the  time  being  happened  to  stand  back,  and 
that  the  magistrate  was  not  bound,  as  a  matter 
of  law,  to  confine  his  attention  to  the  limited 
portion  of  the  road  suggested  by  the  complainant, 
and  that,  on  the  contrary,  if  it  was  a  question  of 
law  and  not  one  of  fact,  he  was  bound,  as  a 
matter  of  law,  to  take  into  consideration  the 
buildings  east  and  west. 

The  magistrate  decided  against  the  complainant, 
cmd  in  &kvour  of  the  defendant's  contention  upon 
both  points  of  law,  thinking  the  case  of  8imp$on 
^  8fn4ih  applicable,  and  3ie  other  question  to 
be  one  of  ract,  and  that  he  was  not  bound, 
as  matter  of  law,  to  confine  his  attention  to  the 
portiona  of  the  road  suggested  by  the  com- 
plainant, and  he  adjournedthe  hearmg  to  allow 
of  his  visiting  the  premises  and  decidinjo;  for 
himself  the  true  position  of  the  general  Ime  of 
buildingai,  and  whether  it  was  necessary  to  take 
mto  consideration  the  other  buildings  in  order  to 
arrive  at  a  general  line. 

After  personally  visiting  the  locality  of  the  said 


premises  the  magistrate  gave  his  decision  that  the 
general  line  of  buildings,  as  defined  bv  the  said 
architect,  was  not  the  true  general  line  of 
buildings  in  the  street,  place,  or  row  of  houses  in 
which  tne  defendant's  ouilding  was  situate,  and 
held  that  it  was  necessary,  as  contended  by  the 
defendant,  in  order  to  arrive  at  a  ^neral  line,  to 
ti^e  into  consideration  the  position  of  the  said 
stable  or  of  the  other  buildings  to  the  east  of  Bran- 
dram-road  above  mentioned,  or  of  all  of  them, 
and  after  full  consideration  of  all  the  facts  decided 
that  the  defendant  had  not  built  bevond  the  true 
general  line  of  buildings,  but  statea  that,  had  he 
confined  his  attention  to  the  houses  forming 
Newton-terrace,  or  to  the  houses  between  Bran- 
dram-road  and  Belgrave- villas,  or  between  Bran- 
dram-road  and  the  boundary  of  Hurst  Lodge,  his 
decision  would  have  been  the  same  as  that  of  the 
said  architect,  there  being  no  question  whatever 
that  in  that  particular  position  no  building  pro- 
iects  bevond  the  line  laid  down  bv  the  architect ; 
but  in  his  opinion,  after  viewing  the  spot,  there 
was  no  ground,  in  fact,  for  selecting  that  portion 
of  the  road,  and  laying  down  a  special  line  for  it, 
and  he  therefore  dismissed  the  summons,  subject, 
however,  to  the  opinion  of  the  High  Court  upon 
the  case. 

The  ma^trate  also  found,  as  a  fact,  that  if  tho 
true  position  of  the  general  line  was  a  question  of 
fact  for  him,  the  defendant's  building  did  not 
project  beyond  it. 

The  questions  for  the  opinion  of  the  court  were : 
1.  Whether  the  magistrate  was  bound  by  the 
architect's  certificate  as  conclusive,  or  ought,  as 
he  did,  to  have  considered  for  himself  what  the 
true  general  line  of  bmlding  was.  2.  Whether 
he  was  bound,  as  a  matter  of  law,  in  con- 
sidering the  general  line  of  buildings,  to  con- 
fine his  attention  to  the  portions  of  the  road 
suggested  by  the  complainant ;  and  if  on  either 
question  his  decision  was  in  the  opinion  of  the 
court  wrong,  the  defendant  was  to  stand  convicted, 
and  tho  magistrate  was,  on  the  case  being 
remitted  to  him  for  the  purpose,  to  make  all 
further  necessary  orders  on  the  application  of  the 
complainants  for  the  demolition  of  the  said 
building ;  but  if  the  court,  on  the  contrary,  was  of 
opinion  that  on  both  the  points  of  law  his  decision 
was  correct,  the  order  dismissing  the  summons 
was  to  be  confirmed. 

The  learned  judges  of  the  Divisional  Court  held 
that  the  magistrate  was  bound  by  the  architect's 
certificate  as  conclusive. 

The  defendant  appealed. 

The  statute  25  &  26  Vict.  c.  102,  s.  75,  after 
repealing  18  &  19  Vict.  c.  120,  s.  143,  and  7  Geo. 
4,  c.  142,  s.  140,  proceeds  to  enact  in  lieu  thereof : 

That  no  building,  rtrnctuze,  or  erection  shall,  without 
the  oonsent  in  wzitiog  of  tiie  MetropoUtan  Board  of 
Works,  be  erected  bejond  the  general  line  of  buildinga 
in  any  street,  place,  or  row  of  houses  in  which  the  same 
is  ritnate,  hi  case  the  distenoe  of  raoh  line  of  building 
from  the  highway  does  not  exceed  fifty  feet,  or  withm 
fifty  feet  of  the  highway  when  the  distance  of  the  line 
of  buildings  therelrom  amounte  to  or  exoeeds  fifty  feet, 
notwithstanding  there  being  gardens  or  vacant  spaoee 
between  the  line  of  bnildinffs  and  the  highway,  such 
general  Ime  of  buildingB  to  oe  decided  by  the  anperin- 
tniding  architect  to  the  Metropolitan  Board  of  Works 
for  the  time  being,  and  in  case  aav  building,  stmctare, 
or  erection  be  erected,  or  be  begnn  to  be  erected  or  raised, 
without  such  consent  or  ocntarary  to  the  terms  or  ecu- 
ditioDs  on  whidi  the  same  maar  have  been  granted,  it  shall 
be  lawful  for  the  vesixy  of  the  parish,  or  the  board  of 
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workf  for  the  distriot  in  which  suoh  bmLding  or  oreotioii 
is  riioate,  to  cause  to  be  made  complaint  thereof  before  a 
jastioeof  the  peace,  who  shall  thereupon  issne  a  sammons 
re(|airiDg  the  owner  or  occupier  of  the  premises,  or  the 
bulder  or  person,  engaged  in  any  work  contrary  to  this 
enactment,  to  appear  at  a  time  and  place  to  be  stated  in 
the  sammons  to  answer  such  complaint ;  and  if  at  the 
time  aod  place  appointed  in  snoh  summons  the  said  com- 
plaint sball  be  proyed  to  the  satisfaction  of  the  justice 
before  whom  the  same  shall  be  heard,  such  justice  shall 
make  an  order  in  ¥rriting  on  such  owner  or  occupier, 
biUlder,  or  person,  directug  the  demolition  of  any  suoh 
building  or  erection,  or  so  much  thereof  ss  may  be  beyond 
the  sua  genenl  line  so  fixed  as  aforesaid,  within  such 
time  as  such  justice  shall  consider  reasonable,  and  shall 
also  make  an  order  for  the  payment  of  the  costs  incuzred 
np  to  the  time  of  hearing    .... 

Charles,  Q.C.  and  Cliaiitiell  for  the  appellant 
Spackman. — ^The  magistrate  was  not  bound  to 
accept  the  certificate  of  the  superintending  archi- 
tect of  the  Metropolitan  Board  of  Workffms  con- 
clusive. The  point  was  decided  in  St.  George^s, 
HaTKyver-squwre,  v.  Sparrow  (10  L.  T.  Rep.  W.  S. 
504;  16  C.  B.  N.  S.  209)  and  in  Simpson  v.  SmUh 
(24  L.  T.  Rep.  N.  S.  100 ;  L.  Rep.  6  C.  P.  87) ; 
though  it  is  true  that  a  contrary  opinion  was  ex- 
pressed in 

Baunuin  t.  The  Vestry   of  Bt,  Pancras,  L.  Rep. 
2  Q.  B.  S28. 

The  complaint  must  be  proved  to  the  satisfaction 
of  the  magistrate,  upon  the  hearing;  there  is 
no  provision  obliging  the  superintending  archi- 
tect to  hear  the  parties,  and,  if  his  certificate  is  to 
bind  the  magistrates,  the  defendant  may  be  con- 
victed without  even  having  been  heard.  They 
also' cited 

Cooper  T.  Wofndsworth  Local  Boards  8  L.  T.  Rep. 

K^  8.278;  14C.B.N.8.180; 
Wwndsworth  ▼.  HaXt.  19   L.  T.  Rep.  N.  8.  641; 

L.  Rep.  4  C.  P.  B5 ; 
PaddifmUm  t.  Snow,  45  L.  T.  Rep.  N.  S.  475. 

WiUis,  Q.C.  and  J,  L,  WalUyii  for  the  respon- 
dent.— ^The  general  line  is  for  the  superintending 
architect  to  decide ;  and  at  the  hearing  before  the 
magistrate  that  general  line  is  to  be  considered 
as  ''  so  fixed  as  aforesaid,"  that  is,  fixed  bv  the 
architect.  It  is  clear  that  in  the  contemplation 
of  the  section  the  magistrate  is  not  to  go  behind 
the  architect's  decision.    They  referred  to 

45  A  46  Vict.  c.  14,  s.  9 : 

Tear  r.  Freebody,  4  C.  B.  N.  8.  228. 

Cur,  adv,  vult. 

July  12.  —  Brett,  M.R.  —  In  this  case  there 
arises  an  extremely  difficult  question,  and  one  on 
which  there  has  been  much  aifference  of  opinion. 
A  summons  was  taken  out  against  the  appellant 
Spackman  for  erecting  a  building  beyond  the 
gereral  line  of  buildings  in  the  street  in  which 
the  building  was.  The  superintending  architect 
of  the  Metropolitan  Boara  of  Works  had  given 
his  certificate  as  to  what  was  the  general  line  of 
buildings  in  the  street,  but  the  magistrate  saw 
the  street  and  came  to  the  conclusion  that  the 
general  line  was  not  as  certified.  He  therefore 
declined  to  make  an  order  that  the  building 
should  be  pulled  down.  It  is  said  on  behalf  of 
the  respondents  that  the  certificate  was  con- 
clusive, and  that  the  magistrate  had  no  juris- 
diction to  enter  upon  the  (question  as  to  what 
was  the  general  line  of  buildmgs,  but  T^as  bound 
to  make  the  order  if ,  as  a  fact,  the  building  in 
question  was  beyond  the  certified  line.  It  is 
difficult  to  express  the  importance  of  the  con** 
siderations  arising  upon  this  contention.    A  man 


builds  a  house  on  his  own  land  and  at  his  own 
cost  on  a  spot  adjoining  a  street.    It  may  be  that 
everyone  who  sees  it  would  say  that  he  had  not 
built  beyond  the  line,  and  had  not  contravened 
the  real  object  of  the  statute.    It  may  be  tliat 
the  architect  may  certify  that  he  has  done  so,  the 
architect  taking  a  too  strictly  mathematical  view, 
and  even  acknowledging  that  his  view  is  a  purely 
professional  one ;  and  yet  it  is  said  that  the  owner 
IS  to  be  forced  to  pull  the  building  down ;  and 
even  though  the  architect  has  made  a  mistake, 
the  legal  tribunal  before  which  the  matter  comes 
is  bound  to  make  an  order  to  do  this  monstrous 
injustice.    It  may  be  that  this  is  the  law.   It  niaj 
be  that  we  shall  have  to  come  to  the  conclusion 
that  the  Le^slature  has  inadvertently  committed 
this  great  injustice,  but  at  the  outset  my  mind 
revolts    against    such  an  interpretation  of  the 
statute,  and  struggles  against  such  a  conclusion. 
The  matter  depends  upon  sect.  75  of  the  Metro- 
polis Manai^ment  Amendment  Act  1862.  Without 
doubt,  the  words  of  the  section  are  capable  of  the 
strict  construction    contended  for — I    sav  arc 
capable  of  it ;  but  in  1864  Erie,  C.J.  and  Willes, 
Byles,  and  Keating,  JJ.,  after  fully  considering 
the  matter,  acted  on  this  rule  of  construction : — 
If  the  words  of  an  Act  of  Parliament,  although 
capable  of  an  interpretation  which  would  work 
manifest    injustice,    can    possibly,    within    the 
bounds  of   a  grammatical  and  reasonable  cou- 
struction,    be    otherwise    construed,    then    the 
court  ought  not  to  attribute  to  the  Legislature 
what  is  a  clear,  manifest,  and  gross  injustice. 
Those  learned  judges  that  I  have  named,  acting 
on  this  principle,  gave  an  interpretation  to  this 
section.    The  section  then  came  uefore  the  Court 
of  Queen's  Bench,  of  which  Cockbum,  L.C.J.  was 
a  member,    and   the    opinion  of   the  Court  of 
Common  Fleas  was  dissented  from.    Afterwards 
the  same  question  came  again  before  the  Court  of 
Common  Fleas,  the  court  consisting  of  WiUes, 
Keating,   JJ.,  and  myself.      Nothing  has  been 
urged  in  the  argument  of  this  case  which  was  not 
urged  before  us    then;    we  had    before  us  the 
remarks  of  the  Lord  Chief  Justice  in  the  case  in 
the  Queen's  Bench,  and  we  most  anxiously  con- 
sidered them ;  we  considered  carefully  the  words 
of  the  statute,  and  we  gave  a  deliberate  judgment 
that  the  Legislature  did  not  mean  to  destroy  the 
value  of  a  man's  own  money  expended  on  his  own 
property  without  the  usual  sateguards.    I  think 
it  is  impossible  to  suppose  that  the  Legislature 
intendea  to  make  a  single  person  the  sole  arbi- 
trator of  a  man's  right  of  property  in  his  own 
land.    I  think  it  is  inconceivable  that  this  should 
1)0  so  when  we  know  in  what  trivial  cases  there 
is  an  appeal  from  one  court  of  justice  to  another. 
Looking  through  the  Act,  I  can  find  no  provision 
that  the  architect  must  even  hear  either  party  or 
any  evidence  before  giving  his  certificate.    I  can 
see  no  answer  to  the  objection  that,  after  a  man 
has  built  his  own  house  on  his  own  land  at  his 
own  cost,  an  architect  sitting  in  his  own  room, 
without  even  hearing  the  parties  or  seeing  the 

Eroperty,  may  make  an  order  so  that  all  that  has 
een  done  must  be  pulled  down  and  destroyed.  I 
think  it  is  begging  the  question  to  say  that  the 
result  of  upholding  this  decision  will  be  to  make 
the  architect  an  arbitrator ;  there  is  really  nothing 
in  the  Act  to  make  him  so.  I  do  not  wish  to  go 
through  the  arguments  again,  I  indorse  the  judg- 
ment of  Willcs,  J.    What  is  the  line  of  buildings 
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is  a  reality,  a  fact.  How  is  it  to  be  determined  ? 
Let  us  suppose  a  road  in  which  there  are  no 
houses.  Two  or  three  first  owners  build  their 
houses  back  from  the  road.    The  architect  may 

five  his  certificate  after  the  next  owner  has  built 
is  house,  and  he  may  be  obliged  to  put  it  back, 
and  then  the  architect  may  change  his  mind,  and 
in  the  next  case  may  give  a  certificate  of  an 
altogether  different  line  of  buildings.  It  is  said 
that  he  is  more  competent  than  the  magistrate  to 
decide  this  question ;  yet  it  is  admitted  that  as  to 
all  other  points  that  may  be  raised  the  magistrate 
may  decide,  but  not  as  to  this  one.  I  am  bound 
to  state  what  is  my  strong  conviction  on  this  sub- 
ject, and  it  is  this — ^that  according  to  the  decision 
of  the  Divisional  Court  clear  and  gross  injustice 
is  done.  Li  my  opinion  the  true  construction  of 
the  75th  section  is  to  give  power  to  the  architect 
to  decide,  but  not  to  prevent  the  magistrate  from 
saying  that  his  decision  is  unjust.  I  therefore 
think  that  this  appeal  should  be  allowed. 

Fry,  L.J. — The  judgment  which  I  am  about  to 
read  is  that  of  myself  and  Bowen,  L.J.  The 
questions  in  this  case,  which  has  been  stated  by  a 
metropolitan  magistrate,  arise  on  the  construction 
of  the  75th  section  of  the  statute  25  &  26  Vict, 
c.  102,  which  deals  with  the  general  line  of  build- 
ings in  the  streets  and  other  places  in  the 
metropolis.  The  first  question  stated  by  the 
magistrate  is,  whether  he  is  bound  by  the 
architect's  certificate  as  conclusive,  or  ought  to 
have  considered  for  himself  what  the  true  general 
line  of  buildings  was.  This  is  a  point  which  has 
been  several  times  before  the  courts  prior  to  the 
decision  now  under  appeal,  and  which  has  elicited 
a  great  diversity  of  opinion.  Li  the  case  of  8t. 
Oeorge'a  v.  Sparrow  (rwi  awp.)  and  Wandsworth  v. 
BaU  {uhi  «f«p.)  eminent  judges  of  the  Court  of 
Common  Pleas  expressed  an  opinion  that  the 
certificate  of  the  architect  was  not  binding  on 
the  justice,  and  in  the  case  of  Simpson  v.  Smith 
(«H  wp.)  the  court  decided  the  question  in 
accordance  with  their  previously  expressed 
opinion.  But  on  the  other  hand,  in  the  case  of 
Sauman  v.  St  Pancras,  Lord  Cockbum,  C.J.  and 
Mellor,  J.  criticised  the  case  of  St.  George's  v. 
Sfomw,  and  expressed  the  opinion  that  the  certi- 
ficate of  the  architect  was  final  and  binding  on 
the  justice.  In  such  a  diversity  of  opinion  on 
the  point  in  controversy,  we  think  that  the 
Queen's  Bench  Division  were  right  in  considering 
that  they  were  not  precluded  oy  authority  from 
determining  the  question  on  its  merits.  We  shall 
pursue  the  same  course,  not  regardless  of  the 
views  entmciated  by  the  various  judges  who  have 
expressed  their  opinions,  but  supported  by  remem- 
bering that  in  our  conclusion,  whatever  it  may  be, 
thongn  we  must  differ  from  some  great  authori- 
ties, we  must  also  be  in  accordance  with  others. 
Before  proceeding  to  the  section  in  question  it  is 
desirable  to  observe  that  a  general  scheme  for 
r^irtdating  the  buildings  in  the  metropolis  was 
introduced  by  the  Act  of  1855  (18  &  19  Vict, 
c.  120) ;  that  that  Act  laid  down  certain  general 
roles  as  to  buildings,  and  created  a  body  of 
district  surveyors  to  give  effect  to  these  rules; 
that  it  placed  the  Metropolitan  Board  in  a  certain 
position  of  headship  over  the  district  boards 
(sect.  55  et  seg.) ;  that  it  required  the  Metropo- 
litan Board  to  appoint  an  officer,  termed  a  superin- 
tendent architect  of  metropolitan  buildings 
sect.    62),  to  whom  (unless  otherwise  ordered) 


the  district  surveyors  were  to  make  returns,  and 
who  was  to  exercise  a  supervision  over  the  pro- 
ceedings of  the  district  surveyors,  and  to  receive 
from' them  the  fees  paid  to  them  (sects.  54  and  65) ; 
and    that  his  signature,  countersi^ed   by  the 
chairman,  was  made  the  proper  evidence  of  the 
board's  approval    of    any  plans    or   particulars 
(sect.  58).    Lastlv,  sect.  14S  enabled  any  vestry 
or  district   board    to  pull   down  any  buildings 
which  projected  beyond  the  regular  line  of  build- 
ings, leaving  the  (question  what  was  such  regular 
line  to  be  (^termmed,  if  necessary,  by  a  jury,  on 
an  action  of  trespass  brought  by  the  building 
owner  against  the  board.    In   1862  the  Act  in 
question  was  pas^^^  ^^^  ^^^  amendment  of   the 
Act  of  1855.    The  75th  section  repealed  the  143rd 
section  of  the  Act  of  1855,  and  also  the  provision 
of  an  earlier  Act  with  regard  to  one  particular 
road  in  the  metropolis,  and  then  proceeded  to 
deal  with  two  distinct  cases :  first,  the  case  of  a 
person  building  beyond  the  general  line,  in  case 
the  distance  of  such  line  of  buildings  from  the 
highway  does  not  exceed  fifty  feet ;  and,  secondly, 
the  case  of  a  person  building  within  fifty  feet  of 
the  highway  where  the  distance  of  the  line  of 
buildings  therefrom  amounts  to  or  exceeds  fifty 
feet.    As    the    present    question   arises  on  the 
former  of  these  cases,  we  may  omit  so  much  of 
the  section  as  deals  with  the  second  case,  and 
then  the  enacting  words  will  be  as  follows  :  "  No 
building,  structure,  or  erection  shall,  without  the 
consent  in  writing  of  the  Metropolitan  Board  of 
Works,  be  erected  beyond  the  general  line  of 
buildings  in  any  street,  place,  or  row  of  houses  in 
which  the  same  is  situate,  in  case  the  distance  of 
such  lire  of  buildings  from  the  highway  does  not 
exceed  fifty  feet,  such  general  line  of  buildings 
to  be  deci/ed  by  the  superintending  architect  to 
the  Metropolitan  Boara  of  Works  for  the  time 
bein^,  and  in  case  any  building,  structure,  or 
erection  be  erected,  or  be  begun  to  be  erected  or 
raised,  without  such  consent,  or  contrary  to  the 
terms  and  conditions  on  which  the  same  may  have 
been  granted,  it  shall  be  lawful  for  the  vestry  of 
the  parish,  or  the  board  of  works  for  the  district 
in  wbich  such  building  or  erection  is  situate,  to 
cause  to  be  made  complaint  thereof   before  a 
justice  of  the  peace,  who  shall  thereupon  issue  a 
summons,  reauiring  the  owner  or  occupier  of  the 
premises,  or  tne  builder,  or  person  engaged  in  any 
work  contrary  to  this  enactment,  to  appear  at  a 
time  and  place  to  be  stated  in  the  summons,  to 
answer  such  complaint;  and  if  at  the  time  and 
place  appointed  in  such  summons  the  said  com- 
plaint shall  be  proved  to  the  satisfaction  of  the 
justice  before  whom  the  same  shall   be  heard, 
such  justice  shall  make  an  order  in  writing  on 
such    owner   or    occupier,    builder,    or    person, 
directing  the  demolition  of  any  such  building  or 
erection,  or  so  much  thereof  as  may  be  beyond 
the    said    general   line    so    fixed    as    aforesaid, 
within    such    time    as    such   justice  shall  con- 
sider    reasonable."      It    appears    to    us    that 
one    line   only    is    spoken    of    throughout    this 
section — ^namely,  the  general  line  of  buildings; 
that,  as  regards  each  case  under  discussion,  one 
decision  of  that  line  only  is  referred  to — namely, 
the  decision  of  the  architect — and  that  decision  is 
to  be  valid  for  all  the  purposes  of  the  section  in 
such  case;   and  the  pointed  reference    to    this 
decision  of    the  architect  in  the  direction  to  be 
given  by  the  magistrate — namely,  to  pull  down 
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the  whole  building,  or  so  much  thereof  as  may  be 
beyond  the  said  general  line  so  fixed  as  aforesaid 
-—appears  to  us  to  emphasise  the  proposition  that 
the  aecision  or  fixins  of  the  line  by  the  architect 
is  to  be  adopted  by  tne  magistrate  if  the  rest  of 
the  case  be  made  out  to  his  satisfaction.  If  the 
architect  and  the  magistrate  are  both  to  fix  the 
line,  it  is  conceivable  tnat  they  may  fix  it  diffe- 
rently. If  they  fij:  it  in  the  same  p'ace  no  ques- 
tion can  arise;  but  if  they  should  fix  it  differently 
one  or  other  of  two  cases  must  occur:  If  the 
architect's  line  be  in  advance  of  the. magistrate's, 
the  magistrate  cannot  act  on  his  judgment  and 
order  the  demolition  of  so  much  of  the  building 
as  is  in  excess  of  his  line — he  can  order  only  so 
much  as  is  in  excess  of  the  architect's.  If,  on  the 
other  hand,  the  magistrate's  line  be  in  advance  of 
the  architect's,  then,  according  to  the  contention 
of  the  appellants,  the  magistrate  can  order  only 
so  much  of  the  building  to  be  pulled  down  as  is 
beyond  his  own  line,  whereas  tne  statute  speaks 
of  the  demolition  of  so  much  of  the  building  as 
may  be  beyond  the  said  general  line  as  fixea  by 
the  architect.  These  observations  seem  to  us  to 
show  that  the  statute  not  only  contemplated  only 
one  line,  but  only  one  decision  as  to  that  one  line 
in  each  particular  case  in  controversy  before  the 
justice.  It  appears  to  us  that  there  is  nothing 
unreasonable  or  improbable  in  the  conclusion 
that  the  power  of  nnaUy  determining  this  line 
should  be  vested  in  the  superintending  architect 
of  the  Metropolitan  Board.  He  is,  as  we  have 
already  shown,  an  officer  filling  a  responsi  sle 
position  under  the  Metropolitan  Board ;  that  board 
IS  itself  entrusted  with  larg^e  powers  of  superin- 
tendence over  the  metropolis  and  over  the  vestries 
and  districts.  The  question  to  be  determined  is 
one  of  a  technical  character,  on  which  the  Legis- 
lature mi^ht  think  an  architect  as  good  a  juoge 
as  a  magistrate,  and  it  may  have  Been  thought 
that  such  a  reference  was  more  likely  to  secure 
uniformity  of  decision  than  leaving  the  question 
open  to  each  magistrate  before  whom  it  might 
come.  It  seems  to  us  improbable  that  the  Legis- 
lature should  have  contemplated  that  the  same 
line  should  be  twice  decided  in  each  case  between 
the  building  owner  and  the  board,  and  that  each 
decision  should  retain  a  certain  validity,  so  that 
if  the  ma^trate's  line  was  behind  the  architect's 
the  architect's  should  govern  the  extent  of 
demolition,  and  if  the  arthitect's  line  was 
behind  the  magistrate's  the  magistrate's  should 
prevail.  The  case  would  have  been  different 
if  the  second  decision  had  been  pronounced 
by  way  of  appeal,  and  the  magistrate  who 
heard  the  appeal  had  been  authorised  to  give 
effect  to  his  decision  by  demolishing  dovm  to 
the  line  as  ascertained  by  himself,  which,  as 
already  shown,  is  not  the  case.  It  has  been 
suggested  that  the  Legislature  are  not  likely  to 
have  required  any  proceedings  before  the  magis- 
trate if  this  question  was  not  open  to  nis 
decision,  and  if,  to  use  the  language  of  Erie, 
L.C.J.,  he  was  to  act  under  the  command  of  the 
superintending  architect.  But  it  appears  to  us 
that  after  the  architect's  decision  several  ques- 
tions flight  arise  and  re<juire  judicial  determi- 
nation. The  magistrate  might  have  to  determine 
(1)  whether  the  building  complained  of  was  a 
building,  structure,  or  erection  within  the  mean- 
ing of  the  Act ;  (2)  whether  the  distance  of  the 
line  of  buildings  from  the  highway  was  less  than 


fifty    feet;     (3)    whether    the     superintending 
architect  had  fixed  the  general  line  of  buildings 
for  the  case  in  hand ;  (4)  whether  the  Metropolitan 
Board  had  ^ven  any  consent ;  (5)  whether  that 
board  had  imposed  any  conditions,  and,  if  so, 
(6)  whether  these  conditions  had  or  had  not  been 
broken ;  (7)  whether  the  thing  complained  of  was 
beyond  the  line  laid  down ;  and  (8)  within  what 
time  it  was  reasonable  that  the  demolition  should 
be  made.    Several  points  have  been  raised  inci- 
dentally as  to  the  time,  manner,  and  character  of 
the  decision  to  be  given  by  the  magistrate.    The 
case  before  us  is  not  addressed  to  any  question  as 
to  the  validity  or  propriety  of  the  decision  given 
by  the  architect,   but  only  to  the  duty  of  the 
magistrate  to  consider  the  question  for  himself, 
and  therefore  these  points  do  not  require  detailed 
discussion  or  final  aecision.    It  may  ie  enough 
to  observe  that,  in   our  opinion,    any  duty  of 
deciding    the    line    in  question    cast  upon  the 
architect  oucrht  to  be   performed  bv  him  with  a 
due  regard  to  the  interests,  no  less  of  the  build- 
ing owner  than  of  the  public,  both  as  regards  the 
time  when  the  decision  shall  be  given,  and  the 
mode  of  arriving  at  the  decision.     We  cannot 
think  that  the  silence  of  the  statute  on  the  details 
of  the  architect's  procedure  exonerates  him  from 
this  obligation,  ana  we  think  that  this  obligation 
would  rest  on  him  equally  whether  his  decision 
were  final  or  not,  for,  on  any  construction  of  the 
statute,  his  determination  of  the  line  is  a  matter 
of  moment  to  both  parties,  as  the  magistrate  can 
never  go  beyond  it.    For  these  reasons,  and  not- 
withstanding the  distrust  which  we  always  feel 
when  differing  from  the  Master  of  the  Bolls,  we 
are  constraint  to  hold  that  the  decision  below  was 
right,  and  that  this  appeal  should  be  dismissed. 

Appeal  disnUsBed. 

Solicitor  for  the  Board  of  Works,  Qeorffs 
Whale. 

Solicitors  for  Spackman,  Shaw  and  8an^ 
Greenwich. 


Monday,  Dee,  8, 1884^ 

(Before  Brett,  M.B.,  Cotton  and  LnrnLBT,  L-JJ.) 

The  Mayor,  Aldermen,  and  Bthu^esses  of  the 
Borough  of  Over  Darwen  v.  The  Justices  of 
THE  Peace  for  the  County  of  Lancaster,  (a) 

on  afpeal  frok  the  quESN's  bench  division. 

Hightpay'^Gotmty'-^Boroughr^E^ijpente  of  matn- 
tenance  of  road^Covmty  in  which  road  w  mJtuaie 
— Highways  amd  Locomotwee  ULmendmeni)  Ad 
1878  (41  I-  42  Vi4st,  c.  77).  w.  13,  38— JJi^Away 
Acts  1862  and  1864  (25  ^  26  Vict.  e.  61), «.  2,  and 
(27  ^  28  Vict,  c.  101),  s.  3. 

By  the  Highways  and  LoconujHves  (AmenimetU) 
Act  1878  (41 1-42  Viet.  e.  77),  «.  13:  *"  Far  ike 
purposes  of  this  Act,  and  suhieet  to  its  provisions^ 
any  road  which  has  within  theveriod  oetween  the 
^Iwt  day  of  December  1870  OM  the  date  of  the 
passing  of  this  Act "  (Wh  Aug.  1878)  *'  ceased  to 
oe  a  twmfnke  road  .  .  .  $haU  he  deeimed  to 
he  a  main  road;  and  one-haM  of  the  eagpensss 
incurred  from  and  after  the  29m  day  of  September 
1878  by  ihe  hiahtoay  auihoriiy  in  the  maintenance 
of  such  road  shall,  a>s  to  every  part  ihereof  whiA 
IS  within  the  limits  of  any  highway  area,  he  paid 

I         («)  Beportad  by  P.  a  HutCHns,  Esq.,  BtrrlsttMrt-Lmi; 
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to  the  highway  authority  of  Buch  area  hy  the 
county  authority  of  the  county  in  which  such  road 
is  s^iiuate  out  ojtfte  county  raie    .    .     ." 

By  sect.  38:  "In  this  Act  *  county '  has  the  same  mean' 
ing^  as  it  has  in  the  Highway  Acts  1861  and  1864 
{vkth  an  exception  not  here  material). 

By  the  Highway  Act  1862  (25  ^  26  Vid.  c.  61),  s,  2 : 
*'  The  word  '  county '  in  this  Act  shaU  not  include 
a  county  of  a  city  or  a  county  of  a  toion,  hut 
where  a  county  as  hereinbefore  defined  is  divided 
into  ridings  or  other  divisions  having  a  separate 
court  of  mtarter  sessions  of  the  peace,  it  shall 
unean  each,  such  division  or  riding,  and  not  'the 
entire  county  ;  and  for  the  purposes  of  this  Act  all 
liberties  and  franchises  .  .  .  except  boroughs 
as  hereinafter  defined  shall  he  cotnsidered  as  form* 
ing  part  of  that  cmmty  hy  which  th&y  are  stir- 
rounded    ..." 

By  the  Highway  Act  1864  (27  ^  28  Vict.  c.  101),  s.  3 : 
"  County  shall  include  any  division  of  a  county 
that  has  a  separate  county  treasurer." 

The  borough  of  Ore}'  Darwen  in  Lancashire  is  a 
highway  area  within  the  meaning  of  tlie  Act  of 
\S7S,  having  no  separate  court  of  quarter  sessions, 
and  the  townships  or  parts  of  townships  comprised 
uiUhin  its  bounaa'i'y  are  assessed  aiCd  contribute 
to  a  separate  rate  raised  and  charged  upon  the 
hundred  of  Blackburn. 

A  road  which  ceased  to  be  a  tummke  road  in  1877 
passing  through  the  borough,  the  highway  autho' 
riiy  stied  the  county  atUhority  to  recover  payment 
of  ono'half  of  the  expenses  incurred  by  the  high" 
way  authority  for  the  year  ending  2Sth  march  lo83 
in  the  maintenance  of  so  much  of  the  road  as  was 
sittuUe  within  the  borough. 

Held,  on  a  special  case  stated  in  tlis  oHion,  that  the 
word  "county"  vn  41  ^  42  Vict.  c.  77,  s.  13,  is 
used  in  a  geographical  sense,  and  therefore  the 
county  of  Lancaster  was  the  county  in  which  the 
road  wa9  situate,  and  the  defenda/nts,  the  county 
authority,  were  liable. 

Judgment  of  Day  and  Smith,  J  J.  affirmed. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Day  and  Smith,  JJ.  (reported  51 
L.  T.  Bep.  N.  S.  630),  where  the  material  parts  of 
the  special  case  are  set  out. 

Gorst,  Q.C.  (Blair  with  him),  in  snpport  of  the 
appeal,  used  the  same  argoments  as  m  the  court 
below. 

E.  Henn  Collins,  Q.C.  and  W.  H.  Cross,  for 
the  plaintiffs,  were  not  called  npon. 

Brett,  M.R. — ^The  2nd  section  of  the  Highway 
Act  1862  (25  A  26  Yict.  c.  61)  deals  with  the 
definition  of  the  word  "  county,"  and  the  question 
to  be  determined  is  whether  the  provisions  of 
that  section  are  applicable  to  the  phrase  ''the 
connty  in  which  such  road  is  situate"  in  the 
Highways  and  Locomotives  Amendment  Act 
1878  (41  &  42  Vict.  c.  77),  s.  13.  It  seems  to  me 
that  the  word  "  county  "  in  the  Act  of  1878  must 
have  its  ordinary  meaning.  If  this  is  so,  as  it  is 
admitted  that  the  road  and  the  highway  area  are 
in  the  county  of  Lancaster  accordmg  to  the  ordi- 
nary meaning  of  the  expression,  it  follows  that 
the  judgment  of  the  Divisional  Court  ought  to 
he  supported.  These  Acts  of  Parliament  deal 
with  two  different  matters,  geography  and  juris- 
diction. The  power  of  justices  to  mate  orders  is 
a  matter  of  jurisdiction,  and  the  description  of 
counties  and  other  divisions  of  the  country  is  a 
matter  of  geography.    England  is  divided  geogra- 
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phically  into  counties,  and  there  is  no  part  of  the 
country  that  is  not  within  a  county.  There  are 
the  well-known  counties  of  England,  the  names 
of  which  are  familar,  and  there  are  also  counties 
of  cities  and  counties  of  towns.  When  one  speaks 
of  a  physical  thing  like  a  road  being  situate  in  a 
particular  place  one  is  referring  to  the  place 
where  it  is  situate  on  the  map  which  divides 
England  into  counties.  I  am  therefore  of  opinion 
that  the  phrase,  "  the  county  in  which  such  road 
is  situate"  in  the  Act  of  1878  is  descriptive,  and 
is  not  altered  by  the  definition  clause  in  the 
earlier  Act,  and  that  the  judgment  of  the  court 
below  is  right,  and  ought  to  be  afiirmed. 

Cotton,  L.J. — ^The  point  to  be  settled  by  this 
appeal  arises  on  the  13th  section  of  the  Highways 
and  Locomotives  Amendment  Act  1878  (41  &  42 
Vict.  c.  77),  and  we  have  to  decide  how  we  are  to 
deal  with  the  provisions  of  that  section,  having 
regard  to  the  definition-  clause  contained  in  sect. 
38.  The  question  is  whether  the  main  road 
referred  to  in  the  special  ease  is  situate  in  the 
county  of  Lancaster  within  the  meaning  of  sect. 
13.  There  is  this  difficulty,  that  by  the  definition 
clause  in  sect.  38,  the  word  "  countv  "  is  to  have 
the  same  meaning  as  in  the  Highway  Acts  of 
1862  and  1864.  In  drawing  that  section^  the 
draftsman  appears  to  have  been  more  cautious, 
for  in  dealing  with  the  exception  there  provided 
for  the  wor<£  "  locally  situate "  are  nsea.  Now, 
the  definition  clause  in  the  Act  of  1862  (25  &  26 
Vict.  c.  61,  s.  2)  provides  that  liberties  and 
franchises  "  except  boroughs  "  are  to  be  considered 
as  forming  part  of  the  county  by  which  they  are 
surround^,  and  it  is  contended  that  by  this 
exception  boroughs  are  excluded  from  the  counter 
for  all  purposes.  In  mv  opinion  this  view  is 
erroneous.  I  think  the  mterpretation  clause  is 
not  to  be  construed  so  as  to  give  an  interpretation 
inconsistent  with  the  context.  I  think  the  words 
"  for  the  purposes  of  this  Act "  may  be  meant  to 
provide  that  certain  powers  which  the  county 
authority  may  possess  are  not  to  be  exercised  by 
them  in  borougns,  so  as  to  interfere  with  the  local 
authority.  In  my  opinion  it  is  a  wrong  construc- 
tion to  say  that,  because  the  road  in  question  is  in 
the  borough,  it  is  not  situate  in  the  county  within 
the  meaning  of  sect.  13.  I  am  of  opinion  that  it 
is  a  main  road  physically  situated  in  the  county  of 
Lancaster,  and  I  therefore  agree  that  the  judg- 
ment is  right. 

LiKDLET,  L.  J. — ^I  am  of  the  same  opinion.  We 
are  asked  to  construe  sect.  13  of  the  Act  of  1878, 
not  in  its  plain  sense  according  to  the  meaning  of 
the  words,  but  in  a  sense  which  has  to  be  got  at 
by  a  puzzle.  I  think  the  road  is  a  main  road 
situate  in  the  county  of  Lancaster,  and  that  the 
decision  of  the  court  below  is  right. 

Judgment  affi/rmed. 

Solicitors  for  plaintiffs,  Pritchard,  Englefisld, 
and  Co.  for  C.  Costeker,  Over  Darwen. 

Solicitors  for  defendants,  Bidsdale  and  Son, 
for  Wilson  and  HuUoii,  Preston. 
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Acton  Local  Boabd  v.  Batten. 


[Chan.  Div. 


HIGH    COURT   OF  JUSTICE. 

CHANCERY   DIVISION. 

Wednesday,  Nov,  19,  1884. 

(Before  Kat,  J.) 

Acton  Local  Boasd  v.  Batten,  (a) 

Sewer^^Bram — Vested  m  local  hoard — Made  for 
private  profib — Fuhlic  Health  Act  1875,  ss,  4, 13, 
9ub'Sect,  1. 

Where  land  is  laid  out  for  huiidvng,  houses  hv4U, 
and  a  street  made,  though  not  vested  in  the  local 
authority,  amd  a  drain  laid  down  in  the  street, 
which  is  intended  to  he  connected  with  the 
houses,  such  drain  is  a  **  sewer  ^'  within  the 
definition  of  that  word  in  sect.  4  of  the  Public 
SeaUh  Act  1875— -a<  amj  rate,  after  more  them  one 
house  has  heen  connected  with  U, 

Where  a  man  constructs  a  sewer  down  stich  a  street 
as  ahove-mentionedt^ortheuse  of  all  the  houses  in 
that  street  generally ^  the  sewer  xs  not,  hecause  the 
maker  of  it  oums  some  of  the  houses  and 
connects  them  with  it,  made  oy  him  "for  his  own 
profit "  withvn  the  exception  in  sect.  13,  sub'Sect,  1, 
of  the  Public  Health  Act  1875. 

This  was  an  action  by  the  Acton  Local  Board  to 
restrain  the  defendant  from  breaking  into  one  of 
their  sewers,  and  for  damages  for  his  having 
done  so. 

There  had  been  a  drain  down  a  certain  street 
called  The  Avenue,  in  the  Acton  district,  which 
was  laid  out  for  bmlding  purposes,  but  wluch  had 
notyet  become  a  highway.  Some  of  the  houses 
in  Tne  Avenue  were  connected  with  this  drain, 
but  a  ffood  outfall  could  not  be  obtained  for  it. 
Accordingly  Carr,  who  had  originally  owned  the 
land,  but  nad  since  sold  a  considerable  part  of  it, 
still  retaining  two  of  the  houses — 7  and  9 — ^wish- 
ing to  make  a  sewer  at  a  better  level,  entered 
into  an  arrangement  with  the  Acton  Local  Board, 
by  which  the  board  undertook,  if  he  made  a  sewer 
at  a  certain  level,  to  receive  the  sewage  which 
passed  along  that  sewer,  which  was  to  ffo  along 
The  Avenue,  and  down  a  road  called  Blenheim- 
road,  to  a  {>umping  station,  and  pump  it  into  one 
of  their  main  out&ll  sewers.  To  carry  out  this 
arrangement,  Carr  granted  the  board  a  lease  of  a 
piece  of  land  on  which  they  were  to  build  a 
pumping  station.  The  defendant  Batten  had  at 
one  part  of  The  Avenue  houses  on  both  sides  of 
the  street.  He  was  the  owner  in  fee  of  them,  and 
therefore  the  soil  of  The  Avenue  between  these 
houses  was  entirely  vested  in  him. 

Carr  entered  into  negotiations  with  Batten  to 
obtain  his  leave  to  make  this  new  sewer  through 
his  land.  Batten  gave  his  consent,  but  made  it  a 
condition  that  Carr  should,  at  his  own  expense, 
connect  Batten's  houses  with  this  sewer.  Upon 
this  understanding  the  sewer  was  in  1882  com- 
menced, and  in  due  time  finished. 

It  appeared  from  an  affidavit  of  Carr  filed  in  this 
action  on  the  10th  Nov.  1884,  that,  in  or  about 
September  of  that  year,  three  houses  were  con- 
nected with  the  new  sewer  in  The  Avenue.  These 
houses  were  above  the  defendant  Batten's  houses 
in  the  line  of  drainage.  Two  of  them — 7  and  9 — 
belonged  to  Carr,  and  the  other  to  a  man  named 
Fulton. 

On  the  15th  Oct.  1884,  Batten  having  in  vain 

(a)  Beported  by  A.  J.  Hall,  Etq.,  BarrUte»t-Law. 


asked  Carr  to  carrv  out  his  part  of  the  arrange- 
ment and  connect  nis  houses  with  the  sewer,  cat  a 
piece  out  of  the  sewer  and  blocked  it  up.  On  the 
same  day  the  board,  by  their  clerk,  wrote  and  pro- 
tested against  this,  and  some  oorrespondence 
ensued. 

On  the  23rd  Oct.  the  board  restored  this  sewer, 
but  it  was  blocked  again  by  the  defendant. 

On  the  24th  Oct.  the  writ  in  this  action  was 
issued. 

Graham  Hastings,  Q.C.  and  PoUard  for  the 
plaintiffs. 

IF.  Pearson,  Q.C.  and  Innesior  the  defendant. 

Kay,  J.  stated  the  facts,  observing  that  the  local 
board    had  nothing  whatever  to  with    disputes 
between  Carr  and  the  defendant,  the  latter  of 
whom,  according  to  his  story,  had  been  extremely 
ill-treated  by  Carr;  but  Carr,  although  he  had 
made  an  affidavit,  was  not  a  party  to  the  action, 
and  when  any  litigation  arose,  if  it  should,  between 
Carr  and  the  defendant,  it  would  be  time  for  the 
court  to  deal  with  that.     He  continued : — ^Now,  I 
have  to  inquire  as  a  question  of  fact  whether  at 
the  time  the  writ  was  issued  these  three  houses 
had  been  connected  with  this  sewer.    As  to  that 
there  is  no  question.     They  had  certainly  been 
connected  before  the  writ  was  issued.    Well,  were 
they  connected  before  the  drain  was  blocked  on  the 
15th  Oct.  P    The  evidence  is  that  they  were  con- 
nected in  or  about  September,  and  there  is  no  evi- 
dence on  the  side  of  Mr.  Batten,  who  has  filed  an 
affidavit  in  this  matter,  that  at  the  time  when  he 
blocked  it  these  drains  were  not  made.  Therefore 
I  draw  an  inference  of  fact  from  the  evidence  before 
me  that  the  drains  of  these  houses  had  been  con- 
nected with  the  sewer  before  he  blocked  it  on  the 
15th  Oct.  That  being  the  state  of  the  case,  of  course 
the  only  question  between  the  local  board  and  Mr. 
Batten  is,  Was  this  a  sewer  which  was  vested  in 
themP    The  13th  section  of  the  Public  Health 
Act  1875  provides  that  there  shall  be  vested  in 
the  local  authority  "all  existing  and  future  sewers 
within  the  district  of  a  local  authority,  together 
with  all  buildings,  works,  materials,  and  things 
belonging  thereto,  except,"  and   then  there  are 
certain  exceptions  mentioned.  The  only  exception 
which  ooula  possibly   apply  to  this  is  '^sewers 
made  by  any  person  for  his  own  profit."    Now,  I 
have  not  the  least  doubt  that  this  does  not  come 
within  that  exception,  because  Mr.  Carr  swears 
that  he  did  not  make  this  sewer  for  his  own  profit 
at  all.    He  made  it  for  the  purpose  of  draining  aU 
the  houses  in  this  street,  many  of  which  did  not 
belong  to  him  in  the  least.    It  was  no  doubt  for 
the  purpose  of  draining  his  own  houses  among 
others,  and  the  two  houses  which  do  belong  to 
him  have  been  connected  with  it.     But  if  a  sewer 
so  made  for  draining  a  street  of  houses  would  be 
considered  as  a  sewer  made  for  the  profit  of  the 
person  who  made  it,  because  he  owns  some  of  those 
nouses  and  connects  them  with  it,  all  I  can  say  is 
that  every  sewer  in  every  street  of  every  suburb 
of  every  town  in  England  might  be  considered  a 
sewer  made  for  the  profit  of  the  person  who  con- 
structed it.    It  is  quite   clear   that  is  not  the 
meaning  of  the  Act.  This  sewer,  then,  is  not  within 
the  exception  in  sub-sect.  1  of  sect.  13.    It  was 
indeed  very  faintly  argued,  and  I  have  not  the 
least  doubt  in  the  world  that  it  does  not  come 
within  that  exception.    Then  the  main  thing  is, 
Is  this  a  sewer  P     Now,  it  is  said  that  it  is  not  a 
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sewer,  because  there  is  not  sxifficient  eyidence  that 
any  house  had  been  connected  with  it  before  the 
local  board  took  the  matter  up,  or  at  any  rate 
before  it  was  blocked  up  by  the  defendant  on  the 
15th  Oct.    Although  it  is  by  no  means  so  clear  as 
I  should  like,  I  must  infer  from  the  evidence  that 
the  connection  was  made,  at   least  as  to  these 
three  houses  of  Fulton  and  (*arr,  before  that  15th 
Oct.    Therefore  when  the  defendant  took  upon 
himself  to  block  it,  it  was  a  drain  evidently  made 
for  the  purpose  of  being  a  sewer  down  a  street 
which  I  understand  has  not  yet  become  vested  in 
the  local  board,  and  is  not  yet  a  highway,  and  the 
Question  is  whether  that  is  a  sewer  within  the 
Act.    Now,  the  words  of  the  Act  are  as  large  as 
can  be.     First  of  all  it  says,  in  sect.  4,  "  drain  " 
means  "  any  drain  of  and  used  for  the  drainage  of 
one  building  only."    Then  the  next  clause  says: 
•*  *  Sewer '  includes  sewers  and    drains    of  every 
description,    except   drains   to  which  the  word 
'drain'   interpreted  as   aforesaid   applies,    and 
except  drains  vested  in  or  under  the  control  of 
any  authority  having  the  management  of  roads, 
and  not  bein^  a  local  authority  under  this  Act." 
Therefore  what  is    the  meaning  of  the  Act  I 
cannot  doubt.    It  was  to  give  the  largest  possible 
interpretation  to  the  word  sewer,  and  most  clearly 
to  include  a  drain  like  this,  laid  down  because 
of  an  intended  street,  actually,  laid  down  and 
which  was  intended   to  be  connected  with  all 
the  houses  in  that  street  which  required  to  be 
(xmuected  with  it.    That  must  be  within  the  mean- 
ing of  the  word  "  sewer,"  at  any  rate,  after  more 
than  one  house  has  been  connected  with  it.    It 
seems  to  me  to  be  reasonably  clear  that  more  than 
one  house  had  been  connected  with  it  before  the 
15th  Oct.    The   act    done   on   that   day  was  a 
wrongful  Ibct,  and  it  is  very  clear  that  when  this 
writ  iras  issued  any  attempt  to  interfere  with 
this  sewer  certainly  was  iirrong  without  the  leave 
of  the  Acton  Local  Board.    Now,  I  repeat  what  I 
said  before,  that  Mr.  Batten  may  have  oeen  (I  do 
not  say  he  has  been  because  Mr.  Carr  is  not  here) 
extremely  ill-treated  by  Mr.  Oarr  in  this  matter. 
Mr  Carr  niay  not  have  carried  out  the  arrangement 
under  which  Mr.  Batten  allowed  this  sewer  to  be 
made  through  his   land.     It  might  be  quite  a 
proper  act  as  between  Mr.  Batten  and  Mr.  Carr  to 
nitCToept  this  sewer,  or  he  may  have  any  other 
remedy   ttf^inst   Mr.   Carr.     About  that  I  say 
nothing.    The  question  here  is  not  in  the  least 
between  Mr.  Batten  and  Mr.  Carr.    The  question 
is  whether   the  local  authority,  in  whom    this 
sewer  is  vested,  have  not  acquired  a  right  which, 
notwithstanding  any  wrong  done  by  Mr.  Carr  to 
Mr.  Batten,   makes   it   an   illeg^  act  for  Mr. 
Batten  to  stop  this  sewer  without  their  leave.     I 
think  that  is  so,  and  accordingly  I   grant    an 
injunction  restraining  the  defen&nt  from  block- 
ing or  interfering  with  the  sewer,  otherwise  than 
for  the  purpose  of  connecting  his  own  houses  with 
it.     The  damages  have  been  agreed  at  102.,  and  I 
scoordinglv  give  that  sum  as  damages.    I  must 
order  the  defendant  to  pay  the  costs. 

SoUcitors  for  the  plaintifis,  Hemaley  and  Hema- 
SolicitorB  for  the  defendant,  Batten,  ProfiU,  and 


QUEEN'S  BENCH  DIVISION. 

Mondwy,  Jwne  16, 1884. 

(Before  Mathew  and  Dat,  J  J.) 

HuNTEB  V.  Johnson,  (a) 

El&memia/ry  Education  Acts  1870  (33J-34  Viet.  c.  75) 
and  1876  (39  ^  40  Fid.  c.  79)— Power  to  impose 
home  leaeone — Dei&nMon  of  chUd  at  school  after 
school  hovrs. 

The  master  of  a  hoard  school  eetahUshed  wnder  the 
Elementary  EdMccUion  Acts  1870  a/nd  1876  is  vtot 
authorised  by  those  Acts  m  setting  lessons  to  he 
prepared  at  horns  hy  children  aJttendmg  such 
school,  and  the  detention  of  a  child  at  school  after 
school  hours  for  not  doing  home  lessons  amounts 
to  a  cri/mmai  assa/uU, 

This  was  a  case  stated  by  the  justices  of  the 
borough  of  Bradford  under  20  &  21  Vict.  c.  43. 

1.  The  appellant  was  a  child  ten  years  of  age, 
residing  wUh  his  mother,  a  widow,  at  Tyersal  near 
Bradford.  The  respondent  was  head  master  of 
the  mixed  department  of  the  Tyersal  board  school. 

2.  The  said  school  was  one  of  the  schools  of  the 
Bradford  School  Board  formed  under  the  Elemen- 
tary Education  Act  1870  and  amending  Acts. 
The  appellant  attended  the  mixed  department  of 
the  said  school. 

3.  On  and  for  some  time  previous  to  the  20th 
Sept.  1883  the  school  hours  of  the  Bradford  School 
Board  open  for  the  instruction  of  children  of  a 
similar  age  to  the  appellant  were  from  9  a.m.  to  12 
noon  and  from  2  p.m.  to  4.  30  p.m.  durin  five  days 
a  week. 

4.  It  had  been  the  practice,  in  compliance  with 
directions  of  the  said  school  board,  for  some  time 
previous  to  the  said  20th  of  Sept.  1883,  for  the 
teachers  of  the  different  schools  belonging  to  the 
board  to  set  or  give  the  children  attenoing  the 
schools  "  home  lessons ; "  that  is,  scholastic  work, 
exercises,  and  recapitulatory  lessons,  to  do  at  their 
respective  homes  out  of  wd  beyond  the  school 
hours  mentioned  in  the  last  preceding  paragraph. 

5^  Previous  to  the  20th  Sept.  1883  the  mother 
of  the  appellant  forbade  him  to  learn  or  do  home 
lessons,  and  notice  thereof  in  the  following  form 
was  served  on  the  respondent : 

Sir, — I  beff  to  inform  you  that  I  have  forbidden  my 
child  to  do  any  more  home  lessonB,  and  oonsequently 
request  you  not  to  set  any  more  in  future.  —  Yonxs 
reepeotfiuly,  £.  Huntbb. 

6.  On  attending  school  on  the  20th  Sept.  1883, 
the  appellant,  in  obedience  to  his  mother's  com- 
mands, had  not  learnt  or  done  the  home  lessons 
given  him  the  previous  day,  and  he  was  kept  in 
and  prevented  from  leaving  the  school  after  the 
regular  school  hours  for  three-quarters  of  an  hour 
by  the  respondent,  and  made  to  learn  or  do  the 
home  lessons.  He  was  not  kept  in  for  any  other 
reason  or  purpose. 

On  the  26th  Sept.  1883  an  information  was  duly 
laid  on  behalf  of  the  appellant  before  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  said 
borouffti,  that  the  respondent  on  the  20th  Sept. 
1883  did  within  the  borough  aforesaid  commit  a 
common  assault  on  the  said  Dick  Hunter,  contrary 
to  the  statute  in  that  case  made  and  provided. 

A  summons  was  duly  issued  on  the  said  infor- 
mation, and  the  said  information  was  heard  before 
us,  Thomas  Adam  Watson,  Esq.,  Robert  Kell,  Esq., 
and  Isaac  Smith,  Esq.,  three  of  the  justices  in  and 
for  the  said  borough,  on  the  6th  Oct.  1883.   Counsel 

(a)  Beported  by  Dunlop  Hnji,  Esq.,  BarrlBteMtt-Lftir. 
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for  the  appellant  contended  that,  in  face  of  the 
express  notice  and  command  of  the  mother,  the 
giving  and  enforcing  of  "  home  lessons"  to  and 
against  the  appellant  were  ill^;al,  and  that  a  false 
imprisonment,  and  hence  a  common  aesanlt,  had 
been  committed  on  the  appellant.  The  solicitor 
for  the  respondent  contencted  that,  assuming  for 
the  sake  of  argument  that  the  respondent  had  no 
legal  power  to  keep  in  the  appellant  for  not . 
haying  learnt  or  done  "home  lessons,"  jet  no 
assault  punishable  by  the  criminal  law  had  been 
committed. 

The  justices  dismissed  the  summons,  holding 
that  no  assault  punishable  bj  the  criminal  law 
had  been  committed.  The  case  having  been 
decided  on  this  ground,  the  justices  gave  no 
opinion  or  decision  with  regard  to  the  legality  or 
otherwise  of  enforcing  "home  lessons." 

The  appellant  contended  that  the  justices  should 
have  convicted  the  respondent,  but  the  respondent 
contended  that  the  justices  ought  not  in  the  event 
stated  to  have  convicted  the  respondent  of  an 
assault  punishable  by  the  criminal  law. 

The  question  for  the  court  is :  Had  the  respon- 
dent under  the  facts  stated  any  legal  power  to 
keep  in  the  appellant  for  not  doing  "home 
lessons  P" 

If  the  court  be  of  a  negative  opinion,  then, 
Ought  the  justices  to  have  convicted  the  respon- 
dent for  an  assault  punishable  by  the  criminal  law  P 

If  the  court  be  of  opinion  that  the  justices 
ought  to  have  convicted  the  respondent,  the  case 
is  to  be  remitted  to  us  the  saia  justices  that  a 
conviction  may  be  entered. 

Given  under  our  hands  this  22nd  day  of  May 
1884. 

Thomas  A.  Watson. 
IloBEET  Kell. 
I.  Smith. 

By  sect.  74  of  the  Education  Act  1870  every 
school  board  is  empowered  to  make  bye-laws  for 
(vnier  alia)  (1)  requiring  the  parents  of  children 
between  the  ages  of  five  and  thirteen  to  cause  such 
children  to  attend  school,  and  (2)  for  determining 
the  time  during  which  the  children  are  to  attend 
school.  Certain  immunities  from  attendance  at 
school  are  conferred  upon  children  employed  in 
labour. 

The  Bradford  School  Board  made  the  following 
bye-law : 

The  time  dminff  which  every  child  slull  attend  school 
shall  be  the  whole  time  for  which  the  school  selected 
shall  be  open  for  the  instraction  of  children  of  similar 
age  indnding  the  day  fixed  by  Her  Majesty's  Inspector 
for  his  annual  visit. 

Sidney  Woolf  for  the  appellant. — ^The  question 
here  is,  whether  the  Elementary  Education  Acts, 
or  the  bve-laws  made  under  them,  give  to  school 
boards  tne  authority  to  impose  upon  children 
home  lessons,  and  to  detain  them  in  school  after 
school  hours  if  they  are  not  learnt.  The  74th 
section  of  the  Elementary  Education  Act  1870 
empowers  the  School  Board  to  make  bye-laws 
fixing  the  time  during  which  the  children  are  to 
attend  school.  On  reference  to  the  Education  Act 
of  1876  it  is  clear  a  child  can  only  be  made  to 
attend  school  during  the  time  the  school  is  open. 
The  bye-laws  having  determined  the  hours  during 
which  the  Tyersal  board  school  should  be  kept 
open,  the  respondent  clearly  exceeded  his  powers 
ill  imposing  home  lessons  and  in  detaining  the 
appcllaut  ill  school  after  the  school  hours  were 


over.  With  re^rd  to  the  second  question  nut  by 
the  justices,  it  is  contended  that  an  assault  had 
been  committed  by  the  respondent.  An  assaolt 
is  defined  in  Stephen's  Digest  of  the  Criminal 
Law,  p.  162,  as  ''  the  act  of  depriving  another  of 
his  liberty  without  the  consent  of  the  person 
assaulted,  or  with  such  consent  if  it  is  obtained  hj 
fraud."    He  also  referred  to 

1  Bnssell  on  Crimes,  5fh  ed.  p.  00;  and 
Bird  V.  Jones,  7  Q.  B.  Bep.  742. 

The  order  imposing  the  home  lessons  and  the 
detention  of  the  appellant  were  both  illegal  acts, 
and  the  respondent  ought  therefore  to  have  been 
convicted. 

Mathew,  J. — ^I  am  of  opinion  that  neither  the 
Elementary  Education  Acts  nor  the  bye-laws  give 
any  authority  to  the  School  Board  authorities  to 
impose  upon  children  the  duty  of  learning  home 
lessons.  The  Acts  must  be  construed  strictly, 
inasmuch  as  they  are  a  statutoiy  int^erence 
with  the  liberty  of  the  subject.  After  looking 
carefully  at  the  Acts  I  am  unable  to  find  anv 
power  conferred  upon  the  school  authorities  spc^ 
as  has  been  assumed  by  the  respondent.  A  punish- 
ment was  imposed  upon  the  appellant  for  disobe- 
dience to  an  order  which,  as  it  seems  to  me,  the 
respondent  had  no  power  to  make.  Havine 
regard  to  the  express  protest  of  the  mother  ana 
to  the  fact  that  the  appellant  was  detained  against 
his  will,  1  think  that  an  assault  in  law  was  com- 
mitted, and  that  the  respondent  ought  to  havs 
been  convicted,  but  that  the  fine  ought  to  be 
merely  nominal.  With  this  opinion  the  caae 
must  be  remitted  to  the  justices. 

Day,  J. — 1  am  of  the  same  opinion. 

Appeal  aUowei. 

Solicitors  for  the  appellant,  Indermawr  and 
Brown,  for  B.  Newton  Mhodea,  Bradford. 


Friday,  Dec.  5, 1884. 

(Before  Stephen,  Mathew,  and  Dat,  JJ.) 

Glen  i^app.)  v.  The  Chu&chwaedsns  and  Over- 
seers OF  the  Parish  op  Fulham  (reaps.),  (a) 

Bate~-VaUdittf  of-^Order  under  eeal  of  dMd 
hoa/rd  requvring  overaeere  to  levy  rate—"  luvdng 
of  eiuih  order  — The  MetropoKs  Management 
Act  1856  (18  ^  19  Vict.  c.  120),  «».  158, 161. 

On  the  9th  AprU  1884  the  Ftdham  District  Board 
of  Works  affixed  their  seal  to  certain  orders  or 
precepts  aMressed  to  the  churchwardens  cmd 
overseers  of  the  several  parishes  wi^in  their 
district,  requiring  them  to  levy  and  pay  over  to  (he 
treasurer  of  the  hoard  the  sums  therein  merdiMied. 

On  the  same  day  the  derh  to  the  board  wrcie  to 
the  overseers  informing  them  thai  ike  vreoepts  had 
been  sealed,  and  were  ready  to  he  issusa,  hut  staHiig 
that  before  issuing  the  prec^ts  he  was  instructedia 
ash  t^  parish  qficers  to  furnish  the  board  wUka 
duly  audited  staiement,  and  to  pay  over  to  ihe 
board  the  amounts  coUected  in  excess  of  ihe  lad 
yearns  pi'ecepts. 

Tile  precepts  were  retained  by  the  district  board,  and 
were  not,  in  fact,  served  upon  the  overseers  uniU 
the  Ibth  May  1884,  on  which  day  the  overseers 
paid  to  the  board  the  amount  of  the  ejBcess  qfthe 
last  yearns  precepts,  and  delivered  a  duly  andikd 
staiement. __ 

(a)  Beport«d  hj  H.  D.  BoirsiT,  Esq.,  Baniil«Ht»^ir. 
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Btfore  the  precepts  were  served  on  the  overseers, 
nameily,  on  the  l^th  April  1884,  the  church- 
vHurdens  cmd  overseers  signed  three  several  rcUes 
or  (usessments,  entiUed  respectively  a  lighting 
ratCt  a  general  rate,  and  a  sewers  rale,  oamL  these 
raiee  were  allowed  by  two  justices  of  the  coimtu 
of  Middlesex  on  the  mh  Afrit  1884. 

Held,  by  Stephen  and  Matnew,  JJ.  (Bay,  J,  dis- 
senting), that  it  was  not  necessary  thai  the  pre- 
cepts should  he  a^ually  seirved  upon  the  over- 
seers before  the  raies  were  leviedland  ther^ore 
the  rates  were  valid. 

Upon  appeal  against  a  lighting  rate,  a  general 
rate,  ana  a  sewers  and  metropolitan  consmidated 
rafce,  made  by  a  majority  of  the  chnrchwardens 
and  overseers  of  the  j>arish  of  Fnlham,  the  parties, 
pursuant  to  the  provisions  of  the  12  &  l3  Vict, 
c  46,  s.  11,  by  consent  and  by  the  order  of 
Smith,  jr.,  dated  the  18th  July  1884,  stated  for 
the  opinion  of  the  court  the  following 

Special  Case. 

1.  The  appellant  is  the  occupier  of  a  house  and 
premises  situate  and  being  !No.  40,  Auriol-road, 
m  the  parish  of  Fulham,  in  the  county  of  Middle- 
sex, and  is  a  member  of  the  Fulham  District 
Board  of  Works  hereinafter  mentioned. 

2.  The  respondents  are  the  churchwardens  and 
overseers  of  the  parish  of  Fulham. 

3.  The  parish  of  Fulham  is  a  parish  within 
the  district  of  the  Fulham  District  Board  of 
Works. 

4.  On  or  about  the  17th  March  1884  the  clerk 
to  the  said  district  board  wrote  to  the  vestry 
clerk  of  the  parish  of  Fulham  a  letter  in  the 
words  and  figures  following — that  is  to  say : 

Bond  of  Worki  for  the  Fulham  Difltriot  (Clerk's  Office), 
Bradwur  HooBe,  Hammersmith,  W.,  17th  Maroh  1884. 
—Den  £Sr,— In  answer  to  yoor  letter,  dated  this  day,  I 
oeg  to  infotrm  yon  that  the  amount  of  the  metropolitan 
hoacd's  preoepts  is  made  up  as  foUows : 

£     s.  d. 

Main  diainage    1380  18    4 

Fne  brigade 772  13   6 

BridfB  expenses 752    8    0 

General  improrements     2084    3    4 

For  all  other  pnrpoees  of  the  board    1434    7    1 

^6484  10    3 
^  Tooza  tni^y,  Thomas  £.  Jones,  Clerk  to  the  Board.— 
G.  J.  Foakes,  Yest^  Clerk,  Fnlham. 

5.  On  the  9th  April  1884  the  Fulham  District 
Board  of  Works,  acting  pursuant  to  the  18  &  19 
Vict.  c.  120,  ss.  158  and  174,  affixed  their  seal  to 
certain  orders  or  precepts  addressed  to  the 
churchwardens  and  overseers  of  the  seveo^ 
parishes  in  their  district,  requiring  such  overseers 
to  levy  and  pay  over  to  the  treasurer  of  such  dis- 
trict ooard  the  sums  therein  respectively  men- 
tioned at  or  before  the  dates  therein  mentioned. 

6.  Four  such  orders  or  precepts  purported  to  be 
addressed  to  the  churchwardens  and  overseers  of 
the  parish  of  Fulham,  requiring  them  to  levy  the 
STnns  hereinafter  mentioned  for  general  rate, 
li^tixig  rate,  and  sewers  rate  and  metropolitan 
consolidated  rate  respectively. 

7.  On  the  same  9th  April  1884  the  clerk  to  the 
Fnlham  District  Board  of  Works,  by  direction  of 
the  said  board,  wrote  to  the  vestry  clerk  of  the 
parish  of  Fulham  a  letter  in  the  words  and  figures 
following — ^that  is  to  say : 

Bond  of  Works  for  the  Fnlham  District  (Clerk's  OiBoe), 
BnadwBj  Honae.  Hammersmith,  W.,  9th  April  1884.— 
Dear  Sir,— I  am  dirioted  to  inform  the  narisnofBoers  at 


!  Fnlham  that  the  board  have  sealed  pr8oepti,whioh  are  now 
ready  to  be  inned,  for  raising  the  following  snms,  Tis.  t 

iB     8.  d. 

General  rate     25,140  16  11 

Lighting  rate   8,070  15    5 

Looal  sewers  rate   4,280  17    6 


je32,494  9  10 
But  before  iasning  the  preoepts  I  am  instmoted  to  ask 
the  parish  officers  to  fnmish  the  board  with  a  dnly 
audited  statement,  and  to  pay  over  to  the  board  the 
amonnts  ooUeoted  in  ezoess  of  the  last  year's  preoepts. 
— Yonrs  faithfnlly,  Thokas  Ed.  Jonbs,  Clerk  to  the 
Board.— C.  J.  Foakes,  Esq.,  Vestry  Clerk,  Fnlham, 
S.W. 

The  audited  statement  and  the  excess  referred 
to  in  the  said  letter  are  the  audited  statement 
and  excess  required  to  be  handed  over  by  the 
churchwardens  and  overseers  of  the  district 
board  in  pursuance  of  sect.  161  of  the  Metropolis 
Management  Act  1855  and  sect.  14  of  the  Metro- 
polis Management  Act  1862. 

8.  The  amount  of  the  said  excess  was  duly  paid 
to  the  said  district  board,  to  wit,  the  sum  of 
7582.  6s.  lid.,  on  the  3rd,  and  the  sum  of  lOL  on 
the  15th  May  1884,  and  the  said  audited  state- 
ment was  duly  delivered  to  such  board  on  the  15th 
May  aforesaid  in  pursuance  of  the  said  Acts. 

9.  The  precepts  so  sealed  as  aforesaid  were 
retained  by  the  said  district  board,  and  were  not 
in  fact  served  upon  the  said  overseers  until  the 
15th  May  1884. 

10.  Before  the  precepts  were  served  as  afore- 
said, to  wit,  on  the  19th  April,  the  churchwardens 
and  overseers  of  the  said  parish  signed  three 
several  rates  or  assessments,  entitled  respectively 
"a  lighting  rate,  at  and  after  the  rate  of  one 
penny  in  the  pound  ;  a  general  rate,  at  and  after 
the  rate  of  one  shiUing  and  one  pennjr  in  the 
pound ;  and  a  sewers  rate  and  a  metropolitan  con- 
solidated rate,  at  and  after  the  rate  of  sixpence  in 
the  pound ; "  and  the  said  rates  or  afisessments 
were  allowed  by  two  justices  of  the  county  of 
Middlesex  on  the  same  19th  April  1884.  In  each 
of  the  said  rates  the  appellant  was  assessed  as 
occupier  of  his  house  and  premises  aforesaid. 

11.  Notice  of  appeal  against  the  said  rates  to 
the  Quarter  sessions  in  and  for  the  county  of 
Middlesex  was  on  the  17th  June  1884  duly  given 
by  the  appellant  to  the  respondents.  The  grounds 
of  appeal  stated  in  the  said  notice  are  as  fol- 
lows :  (1)  That  the  said  rates  or  assessments  were 
and  each  of  them  was  made  by  the  said  church- 
wardens and  overseers  without  lawful  authority ; 
(2)  that  such  rates  and  assessments  were  not  nor 
was  any  of  them  made  for  the  purpose  of  levying 
the  amounts  of  any  orders  or  order  of  the  Fulham 
District  Board  of  Works  issued  to  the  said 
churchwardens  and  overseers;  and  (3)  that, 
whereas  the  orders  of  the  said  district  board,  in 
respect  of  which  such  rates  or  assessments  were 
respectively  made,  were  not  issued  to  the  said 
churchwardens  and  overseers  until  the  15th  May 
last,  the  said  rates  had  been  made  on  the  19tn 
April  last,  and  notice  that  such  orders  would  not 
be  issued  until  certain  conditions  had  been  com- 
plied with  (which  said  conditions  were  not  com- 
plied with  when  the  said  rates  or  assessments 
were  made),  was  given  to  the  said  churchwardens 
and  overseers  before  they  made  the  said  rates  or 
assessments. 

12.  The  appellant  contends  that,  for  the  reasons 
and  on  the  grounds  set  forth  in  the  notice 
and    grounds    of    appeal    aforeaaid,    the  said 
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rates  and  asBessmentB  are  inyalid  and  ooght 
to  be  quashed.  The  respondents  contend 
that  the  precepts  were  sealed  on  the  9th 
April,  and  that  any  rates  and  assessments 
made  after  the  said  precepts  were  sealed 
were  valid  rates  and  assessments,  although  the 
said  precepts  had  not  actually  been  delivered  to 
the  respondents  at  the  time,  bnt  were  ready  for 
deliyery  when  and  as  soon  as  the  excess  referred 
to  in  paragraph  8  of  this  case  had  been  paid. 
The  respondents  farther  contend  that  the  sealing 
of  the  precepts  on  the  9th  April,  and  the  letter  ^ 
the  same  date  notifying  that  fact  to  the  rp^{)on- 
dents,  was  an  issuing  of  the  precepts  which  jus- 
tified the  respondents  in  malring  the  said  rates 
and  assessments. 

13.  The  question  for  the  opinion  of  the  court  is 
whether,  under  the  circumstances  aforesaid,  the 
said  rates  are  good  and  valid  rates.  If  this  court 
shall  be  of  opinion  that  the  said  rates  and  assess- 
ments, or  any  of  them,  are  valid,  then  the  said 
appeal  is  to  be  dismissed  as  to  such  rate  or  rates, 
and  the  Court  of  Quarter  Sessions  shall  and  may 
adjudge  accordingly.  If  the  court  shall  be  of 
opmion  that  the  said  rates,  or  any  of  them,  are 
invalid,  then  the  said  appeal  shall  be  flowed  as 
to  the  rate  or  rates  held  to  be  invalid,  and  the 
Court  of  Quarter  Sessions  shall  and  may  enter 
judgment  that  such  rate  or  rates  be  quashed. 

14  It  is  agreed  that  judgment  in  conformity 
with  the  decision  of  this  court,  and  for  such  costs 
as  this  court  shall  adjudge,  may  be  entered  on 
motion  bv  either  party  at  the  quarter  sessions  in  | 
and  for  tbe  county  of  Middlesex  next,  or  next  but 
one,  after  such  decision  shall  have  been  given. 

By  the  Metropolis  Management  Act  1855  (18  & 
19  V  ict.  c.  120),  s.  158,  it  is  enacted  that 

Ereiy  vestiy  and  distriot  board  ahall  from  time  to  time, 
hj  orw  imder  their  seels,  require  the  orereeeis  of  their 
pariah,or  of  the  aereral  perishes  in  their  distriot,  to  leTT 
and  to  pay  orer  to  the  treasurer  of  snoh  veatry  or  board, 
or  into  any  bank  in  moh  order  mentioned,  and  within  the 
time  or  times  thereby  limited,  the  soms  which  snoh 
veatry  or  board  may  require  for  aefraying  the  expenses  of 
the  execution  of  this  Act  (and  such  orderi  may  be  made 
wholly  or  in  peart  in  respect  of  expenses  already  inomred, 
or  of  expensea  to  be  hereafter  incurred) ;  and  every  such 
vestry  and  board  shall  distingnish  in  their  orders  sums 
required  for,  Ac. 

By  sect.  161 : 

The  orerseers  of  tiie  poor  of  erery  parish  to  whom 
any  snoh  order  as  aforesaid  is  issued  shiJl  levy  the 
amount  mentioned  therein  according  to  the  exigency 
thereof,  and  ahall  for  that  purpoae  make  separate  equal 
poond  rates  upon  their  parish,  or  the  part  thereof  upon 
which  any  sum  spedfied  in  such  order  is  recuuied  to  be 
levied,  in  respect  of  each  sum  thereby  oraoeed  to  be 
levied ;  that  is  to  say,  Ac. 

Maemorran  for  the  appellant. — ^The  overseers 
have  no  power  to  levy  the  rate  until  the  precept 
is  issued  by  the  district  board  as  required  by  sect. 
161  of  18  &  19  Vict.  c.  120.  Sealmg  the  precept 
is  not  issuing  ic  wibhin  the  meaning  of  the  section. 
Li  fact,  the  board  gave  express  notice  to  the  over- 
seers that  the  precept  was  not  issued,  and  would 
not  be  issued  until  they  paid  over  to  the  board 
the  amounts  collected  in  excess  of  the  last  year's 
precepts.    The  rate  is  therefore  invalid. 

TickeU  for  the  respondents.— There  is  no  express 
provision  in  the  Act  that  the  overseers  may  not 
levy  the  rate  imtil  the  precept  is  issued.  But, 
if  it  is  necessary,  I  contend  that  the  precept  was 
UNmed  within  the  meaning  of  the  Act.    it  was 


sealed  bv  the  board  as  required  by  sect.  158,  and 
notice  of  this  was  given  to  the  overseers  by  the 
letter  of  the  clerk  to  the  board  on  the  9th  April 
1884.  The  Act  does  not  require  actual  service  of 
the  precept  on  the  overseers. 

Dat,  J. — I  am  sorry  that  I  have  the  mis- 
fortune to  differ  from  my  learned  brothers  in 
this  case,  and  for  that  reason  I  somewhat 
mistrust  my  own  opinion ;  but  I  have  a  strong 
view  on  the  matter,  and  therefore  I  must  express 
it.  I  quite  appreciate  the  inconvenience  that 
may  arise  if  wenold  that  this  rate  is  invalid;  but 
an  argument  of  that  kind  cannot  be  taken  into 
consii&ration  when  the  true  construction  of  the 
statute  is  the  question  which  we  have  to  decide. 
The  power  to  levy  a  rate  was  created  by  sect.  1 61, 
and  that  gives  the  overseers  powers  in  these 
words :  **  The  overseers  of  the  poor  of  every 
parish  to  whom  any  such  order  as  aforesaid  is 
issued  shall  levy  the  amount  mentioned  therein 
according  to  the  exigency  thereof,  and  shall  for 
that  purpose  maJi:e  separate  equal  pound  rates 
upon  their  parish,  or  the  part  thereof  upon  which 
any  sum  specified  in  such  order  is  required  to  be 
levied,  in  respect  of  each  sum  thereby  ordered  to 
be  levied ;  that  is  to  say,  a  separate  rate,**  Ac. 
Now,  this  raises  the  question  whether  in  the  case 
before  us  any  order  has  been  "issued,"  and  I 
am  of  opinion  that  it  has  not.  It  is  quite  true 
that  the  order  was  sealed,  and  was  ready  t  j  be 
issued,  but  the  district  board  of  works  designedlv 
abstained  from  issuing  it  before  the  piirish 
ofiEicers  furnished  them  with  a  duly  audited  state- 
ment and  paid  over  to  them  the  amounts 
collected  in  excess  of  the  last  year's  precepts, 
and  it  seems  to  me  that  the  course  which  the 
board  adopted  was  not  at  all  unreasonable.  The 
amount  in  excess  of  last  year's  precepts  in  the 
hands  of  the  parish  officers  might  be  so  small 
that  it  would  not  affect  the  amount  to  be  levied; 
but,  on  the  other  hand,  it  might  be  so  large  that 
it  would  be  unreasonable  and  improper  to  issue 
a  precept  until  it  was  ascertained.  Suppose,  for 
instance,  the  amount  in  excessof  last  year'spreo^its 
in  the  hands  of  the  purish  officers  had  been  10,0001^ 
then  it  would  have  been  only  necessary  to  issae  a 
precept  for  20,000L  and  not  30,0001.,  whicA^is  the 
amount  required  in  this  case,  and  therefore  it 
seems  to  me  to  be  reasonable  not  toi  ssue  the 
precept  until  the  parish  officers  have  nude  a 
statement  and  paid  over  to  the  board  the 
amounts  collected  in  excess  of  last  year's  precepts. 
It  also  appears  to  me  to  be  quite  dear  that  the 
power  of  the  overseers  to  levy  the  rate  depends 
on  the  precept  being  issued.  The  district 
board  had  sealed  the  preog)ts  and  were  pre- 
pared to  issue  them,  and,  in  my  opinion, 
there  is  a  wide  distinction  between  sealing 
and  issuing  a  precept,  just  as  there  is  between 
sealing  and  delivering  any  instrument.  In  one 
sense,  the  precepts  mid  been  communicated  to 
the  overseers,  but  they  were  distinctlv  told  that 
they  were  not  issued.  I  do  not  think  the  letter 
written  by  the  clerk  to  the  board,  informiog  the 
parish  ofincers  that  the  precepts  had  been  sealed 
and  were  ready  to  be  issueo,  amounted  to  an 
"  issuing "  of  the  precepts  within  the  meaning 
of  the  statute,  and  therefore  I  am  of  opinion  that 
it  is  a  bad  rate. 

Mathew,  J. — ^I  think  this  rate  is  valid.    The 
question  is  whether  it  was  intended  by  the  ^^ 
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of  Parliament  to  make  the  service  of  the  precept 
on  the  parish  ofiEicers  a  condition  nreceaent  to 
levying  the  rate,  and  I  find  nothing  m  the  Act  to 
th£^  Aecv.  llie  precepts  were  prepared  and 
sealed  under  sect.  158,  which  enacts  that 
**  Every  vestry  and  district  board  shall  from  time 
to  time,  by  order  under  their  seals,  require  the 
overseers  of  their  parish,  or  of  the  several 
parishes  in  their  district,  to  levy  and  to  pay 
over  to  the  treasurer  of  such  vestry  or  board, 
or  into  any  bank  in  such  order  mentioned,  and 
within  the  time  or  times  thereby  limited,  the 
Bums  which  such  vestry  or  board  may  require  for 
defraying  the  expenses  of  the  execution  of  this 
Act  (and  such  orders  may  be  made  wholly  or  in 
part  in  respect  of  expenses  already  incurred,  or 
of  expenses  to  be  hereafter  incurred) ;  and  every 
such  vestry  and  board  shall  distinguish  in  their 
orders  sums  required  for  defraying  expenses  of 
constructing,  altering,  maintaining,  and  cleansing 
Bewers,"  &o.  That  is  the  section  under  which  the 
precepts  were  sealed,  one  of  which  reanired  the 
parish  officers  to  levy  a  rabe  of  64347-.  10«.  3d.  and 
to  pay  it  over  in  four  quarterly  payments,  and 
the  other  required  them  to  levy  a  general  rate  of 
25,1401.  16s.  lid.  and  to  pay  it  over  by  eight 
equal  monthly  instalments,  and  both  these 
precepts  were  dated  the  9th  April  1884.  Under 
those  precepts  the  parish  officers  have  made 
rates.  It  appeals  that  at  the  date  these  precepts 
were  executed  there  was  some  difference  existmg 
between  the  parish  officers  and  the  district  board 
as  to  the  retention  by  tlie  parish  officers  of  a  sum 
of  money  which  they  had  collected  in  excess  of 
the  last  year's  precepts,  and,  after  the  precepts  had 
been  sealed,  the  clerk  to  the  board  wrote  to  inform 
the  parish  officers  that  before  issuing  the 
precepts  he  was  instructed  to  ask  the  parish 
officers  to  furnish  the  board  with  a  duly  audited 
statement,  and  to  pay  over  to  the  board  the  amounts 
collected  in  excess  of  the  last  year's  precepts. 
The  parish  officers  do  not  appear  to  have  complied 
with  that  request,  and  proceeded  to  make  a  rate, 
and  I  think,  under  the  words  of  sect.  158,  they 
had  authority  to  do  so.  Then  it  is  said,  that  by 
a  later  section — ^that  is  sect.  161 — a  condition  pre- 
cedent is  imposed  of  issuing  the  precept,  but  I 
do  not  so  read  the  section.  I  feel  the  difficulty 
my  brother  Day  pointed  out,  but  I  have  to 
construe  the  statute,  and  I  do  not  think  that  the 
hoard  had  a  right  to  withhold  the  document.  I 
do  not  see  the  use  of  serving  the  precept  on 
the  parish  officers,  and  therefore  I  think  the 
rate  is  good  and  valid. 

Stephen,  J. — With  the  highest  respect  to  my 
brother  DaVs  opinion,  I  agree  with  my  brother 
Hathew.  The  question  lies  in  the  narrowest 
possible  compass.  Sect.  168  says  that  "  Every 
vestry  and  district  board  shall  from  time  to  time, 
by  oi^er  under  their  seals,  require  the  overseers 
of  their  parish,  or  of  the  several  parishes  in  their 
district,  to  levy  and  to  pay  over  to  the  treasurer  of 
BQch  vestry  or  board,  or  into  any  bank  in  such 
order  mentioned,  and  within  the  time  or  times 
thereby  limited,  the  sums  which  such  vestry  or 
hoard  may  require  for  defraying  the  expenses  of 
the  execution  of  this  Act."  And  sect.  161  says 
that  *'  the  overseers  of  the  poor  of  every  parish  to 
whom  any  such  order  as  aforesaid  is  issued  shall 
levy  the  amount  mentioned  therein  according  to 
the  exigency  thereof."  Now,  the  words  differ  in 
the  two  sections,  but  are  they  expressions  which  ^ 


mean  the  same  thing  or  expressions  which  mean 
different  thhigs  ?  As  I  reaa  the  sections,  issuing 
is  the  same  as  sealing.  Issuing  is  not  sending  the 
precept  to  the  overseers,  but  issuing  out  of  their 
own  minds  and  sealing  it.  If  it  is  brought  to 
the  notice  of  the  overseers  that  the  precept  has 
been  sealed,  I  think  it  is  as  ^od  as  ii  they  had 
actually  received  it,  and  I  thmk  the  precept  was 
issued  when  it  was  sealed.  On  that  ground  alone 
I  think  this  rate  is  valid.  I  am  also  glad  to 
think  that  tlus  interpretation  is  the  most  conve- 
nient, and  my  brother  Day  admits  that.  When 
I  find  thau  the  construction  I  put  on  a  statute 
is  the  most  convenient  it  strengthens  me  in  my 
opinion  that  the  interpretation  is  the  right  one. 
I  can  well  understand  what  my  brother  Day  says 
as  to  the  expediency  of  not  issuing  a  precept 
until  overseers  have  paid  over  the  excess  of  the 
last  year's  precepts,  but  the  board  have  the  power 
to  enforce  payment.  If  the  board  had  said,  "  We 
are  prepared  to  seal  the  precepts,  but  shall  not  do 
so  until  the  overseers  pav  over  the  excess  of  last 
year's  precepts,"  I  think  they  would  have  been 
within  their  right ;  and,  besides  that,  they  have  the 
strongest  power  against  the  overseers  personally 
if  they  do  not  pay  the  excess  of  last  year's  pre* 
cepts.    I  am  of  opinion  that  the  raiie  is  valid. 

Solicitors  for  the  appellant,  Oreen  and  Hourtcu^ 
Solicitor  for  the  respondent,  John  Ha/ynea. 


Tuesday,  Bee.  9, 1884. 
(Before  Hawkins  and  Smith,  JJ.) 
The  Boubnemouth  Gomicissionees  v.  Watts,  (a) 
PubUc  Health  Act  1875  (38  ^  39  Vict.  e.  55),  ea. 
150,  174,    257 — Sewermg  private    street — Cost 
exceeding  502. — Contrad^not  wnderseal — Recovery 
of  amount  apportioned  from  the  frontagers. 
Sect.  174  of  the  Public  Health  Act  1875  prtyvides 
thai  every  contrcbct  made  by  cm  urban  OAUhoriiy, 
whereof  the  value  or  amount  exceeds  fifty  pounas, 
shaU  be  in  writing  and  sealed  with  the  common 
seal  of  such  authority. 
Where  an  urba/n  authority  employs  a  contractor  to 
sewer  a  street  under  sect.  150  of  the  Public  HeaUh 
Act  1875,  at  a  cost  exceeding  501.,  and  ^ays  the 
c&ntractor  for   the  work,    and   apportions^  the 
amount  amongst  the  various  froniagers,  it  is  no 
defence^  in  an  a/stion  by  the  urban  authority 
aaainst  a  frontager  to  recover  the  amowrU  appor* 
tvmed  against  him,  to  show  thai  the  contrcustfor 
the  work  wa^  not  in  writing  under  the  seal  of  the 
urban  authority. 
This  was  a  case  stated  on  appeal  from  the  County 
Court  of  Hampshire  holden  at  Bournemouth. 

The  action  was  brought  to  recover  the  sum  of 
71.  16s.,  being  the  proportion  alleged  to  be  due 
from  the  defendant  for  the  cost  of  making  good 
and  sewering  the  Heathpoult-road,  Bournemouth, 
the  following  being  the  particulars  of  the  plain- 
tiffs' claim  annexed  to  the  summons : 

The  plamtiffa  demand  payment  of  the  following : 
Propotiiozi  m  respect  of  Mauley  Lodm,  of  the    £  «•  d, 
oost  of  miUdng  good  and  sewering  the  Heath- 
ponlt-road  under  sect.   150  of  the  Public 
Health  Act  1875,  as  by  the  surveyor's  appor- 

tiomnent 7  13   0 

Interest  5  per  cent,  per    ammm  from  the 
17th  Aug.  1883  0   3  10 

£7  16  10 

(a)  Beporlod  hf  W.  P.  fiTiBSUT,  Boq.,  Barrlater-atJAW. 
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The  case  was  tried  on  the  26th  March  1884, 
when  it  was  proved  that  the  defendant  was  the 
owner  of  premises  abutting  on  the  Heathponlt- 
road,  Bournemouth,  which  is  a  street  (not  being 
a  highway  repairable  by  the  inhabitants  at  large) 
within  the  district  of  the  plaintiffs,  as  the  urban 
sanitary  authority,  that  was  not  sewered,  levelled, 
paved,  &c.,  to  the  satisfaction  of  the  plaintiffs,  and 
that  notice  pursuant  to  the  Public  Health  Act 
1875,  sect.  150,  had  been  served  on  the  defendant, 
among  others,  to  sewer,  level,  pave,  &c.,  the  said 
road.  It  was  also  proved  that  all  the  require- 
ments of  the  section  had  been  complied  with  by 
the  plaintiffs,  and  that  the  work  was  not  done  by 
the  defendant,  but  had  been  done  by  the  plaintiffs 
pursuant  to  the  150th  section. 

The  work  was  done  partly  by  the  staff  of 
labourers  and  workmen  in  the  regular  permanent 
employ  of  the  plaintiffs,  and  partly  by  contractors. 
The  total  cost  of  the  work  was  1012.  5«.,  of  which 
752.  148.  4d.  was  the  amount  paid  to  such 
contractors.  The  sum  of  lOlZ.  5«.,  being  the 
expenses  incurred  by  the  plaintiffs  in  executing 
the  work,  was  apportioned  oy  the  surveyor  of  the 
plaintiffs  amongst  the  different  owners  fronting 
Iknd  abutting  on  the  said  road,  amongst  whom 
was  the  defendant,  and  he  was  served  with  notice 
pf  such  apportionment,  and  did  not  appeal  against 
it,  the  amount  apportioned  to  him  being  the 
above-named  sum  of  72. 138. 

No  contract  in  writing  under  the  seal  of  the 
plaintiffs  for  the  work  was  entered  into,  and  it 
was  admitted  that  the  plaintiffs  had  not  complied 
with  a^  of  the  provisions  of  sect.  174  of  the 
Public  Health  Act  1875. 

The  defendant  contended  that  the  plaintiffs 
were  not  entitled  to  recover  unless  they  proved 
that  the  requirements  of  the  174th  section  of  the 
Public  Health  Act  1875  had  been  complied  with 
by  them,  such  section  having  been  enacted  for 
the  benefit  of  the  ratepayers  and  owners  of  pro- 
perty to  protect  them  from  improvident  contracts 
on  the  pai*t  of  the  plaintiffs  as  the  urban  authority. 

The  learned  jnage  reserved  judgment,  and  on 
the  23rd  April  18^  gave  judgment  for  the  plain- 
tiffs, holding  that  the  provisions  of  sect.  174  were 
directory  only,  and  that  the  non-compliance 
therewith  by  the  urban  authority  was  no  answer 
to  the  plaintiffs'  claim. 

The  question  for  the  court  was  whether  the 
non-compliance  with  the  provisions  of  sect.  174  by 
the  urban  authority  was  an  answer  to  the  plain- 
tiffs' claim. 

Public  Health  Act  1875  : 

Sect.  150:  Where  any  street  within  any  nrbaB  distriot 
(not  being  a  highway  xepaiiable  by  the  inhabitants  at 
large),  or  the  oarriage-way,  footway,  or  any  other  part 
of  sndi  street,  it  not  sewered,  leveled,  paved,  metalled, 
flagged,  channelled,  and  made  good,  or  is  not  lighted  to 
tiie  eatisf action  of  ihe  urban  anihority,  enoh  anthoritj 
may,  by  notice  addressed  to  the  reepeotive  owners  or 
ooonpierBof  the  premises  fronting,  adjoining,  or  abutting 
on  snoh  parts  thereof  as  may  require  to  be  sewered, 
levelled,  paved,  metalled,  flagged,  or  channelled,  or  to 
he  lightea,  require  them  to  sewer,  level,  pave,  metal, 
'flag,  channel,  or  make  good  or  to  provide  proper  means 
for  lighting  the  same  within  a  time  to  be  specified  in  snob 

notice li  snob  notice  is  not  complied  with, 

the  nrban  authority  may,  if  they  think  fit,  execute  the 
works  mentioned  or  referred  to  therein;  and  may 
reoorer  in  a  summary  manner  the  expenses  incnrred  by 
them  in  so  doing  from  the  owners  in  default,  according 
to  the  frontage  of  their  respeotire  premises,  and  in  sncn 
proportion  as  is  settied  Irf  the  surveyor  of  the  nrban 
authority,  or  (in  case  of  dispute)  by  arbitrotioii  in 


manner  provided  by  this  Act ;  or  the  urban  antheri^ 
may  by  order  declare  the  expenses  so  incnrred  to  be 
private  improvement  expenses. 

Sect.  174:  With  respect  to  oontraots  made  by  a& 
urban  authority  under  this  Act,  the  following  regiih»ooi 
shaU  be  observed,  namely :  (1)  Every  oontnet  made  by 
an  urban  authoritv  whereof  the  value  or  amount  ezoeeds 
fifty  pounds  shall  be  in  writing  and  sealed  with  the 
common  seal  of  such  authority. 

Macaehie  for  the  defendant. — ^There  was  here 
no  written  contract  under  seal  with  the  con- 
tractors who  executed  the  works,  and  so  the 
plaintiffs  had  no  power  to  bind  the  rates  for  this 
work;  they  can  only  bind  the  rates  in  the 
manner  pointed  out  bv  sect.  174.  The  plaintiffs, 
therefore,  were  bound  to  refuse  to  pay  the  con- 
tractors, and,  as  they  have  paid  them  wrongfully, 
they  cannot  recover  from  the  defendant.  The 
urban  anthority  are  trustees  for  the  ratejxiyerB, 
and  can  only  bind  the  rates  by  contract  in  the 
manner  which  the  Act  prescribes.  This  is  laid 
down  by  Page  Wood,  V.C.,  in  Frend  v.  Bennett 
(5  L.  T.  Eep.  N.  S.  73) ;  and  this  case  was  quoted 
with  approval  in  the  House  of  Lords  in  Young  v. 
The  Mayor  of  Leamington  (49  L.  T.  Bep.  N.  S.,  at 
p.  3;  8App.  Cas.,  at  p.  522).  The  observations  of 
the  judges  in  Nowdl  v.  The  Mayor  of  Woreetier 
(23  L.  J.  139,  Ex.)  are  to  the  same  effect.  No 
doubt,  all  these  cases  were  actions  by  contractors 
against  the  local  authority,  but  the  principle 
involved  in  that  class  of  case  is  the  same  as  in 
the  present.  It  may  be  said  that  the  case  of 
Beg.  V.  The  Mayor  of  Norwich  (32  W.  R.  752) 
is  an  authority  against  me,  but  there  the  court 
were  dealing  witn  a  discretionary  power  as 
to  whether  they  should  grant  a  certiorari  to 
bring  up  and  quash  a  resolution  to  pay  certain 
sums,  each  over  501.,  to  contractors  for  the  cost  of 
executing  certain  works,  as  no  contracts  had  been 
entered  into  under  seal,  under  sect.  174  of  the 
Publio  Health  Act  1875,  the  statute  7  Will  4 
1  Yict.  c.  78,  s.  44,  after  reciting  that  it  was 
expedient  to  give  all  persons  interested  in  the 
borough  fund  of  any  borough  a  more  direct  and 
easy  remedy  for  any  misapplication  of.  such  fond, 
enacting  that  any  order  of  the  council  of  any 
borough  for  payment  of  money  out  of  the  borough 
fund  may  be  removed  by  certiorari.  The  grant- 
ing of  a  writ  of  certiorari  is  purely  discretiouaiy, 
but  in  this  case  the  provisions  of  sect.  174  are 
obligatory.  [Hawkins,  J. — ^Your  sole  point  is 
that,  though  the  urban  authority  have  paid  the 
contractors,  and  the  prices  charged  are  reason- 
able, yet,  because  the  plaintiffs  have  not  put  the 
contract  into  writing  under  their  seal,  they  cannot 
recover  the  apportionment  from  the  defendantw 
Ls  this  payment  such  a  misapplication  of  the 
funds  that  the  court  would  oring  it  up  by 
certiorari  and  quash  itP  If  not,  how  can  the 
defendant  complain  P  It  seems  to  me  a  legal  pay- 
ment.] Sect.  174  is  imperative,  and  the  plaintiff 
cannot  go  behind  it.  [Smith,  J. — ^You  are  in 
effect  trying  to  dispute  the  apportionment ;  how 
can  you  do  this  now  in  the  &ce  of  sect.  257?] 
That  section  only  makes  the  apportionment  con- 
clusive after  the  lapse  of  three  months,  but  the 
liability  to  pay  at  all  is  not  touched : 

Hesheth  v.  Atharton  Local  Boaird,  29  L.  T.  Bep.  N.  8. 
590;  L.  Bep.  9  Q.  B.  4. 

Tindal  Atkinson,    for  the  plaintiffs,  was  not 
called  upon. 

Hawkins,  J.— The  case  states  that  the  action 
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was  broaght  to  recover  the  sum  of  71, 16a.,  being 
the  proportion  alleged  to  be  due  from  the  defen- 
dant for  the  cost  of  making  good  and  sewering  a 
certain  road.  Kow,  there  can  be  no  doubt  that,  if 
the  contract  for  doing  this  work  had  been  under 
seal,  the  liability  of  the  defendant  would  have 
been  clear.  But  the  objection  is  taken  that  part 
of  the  work  was  done  under  a  contract  not  under 
seal,  the  work  having  been  done  partly  by  the 
staff  of  labourers  and  workmen  in  the  regular 
permanent  employ  of  the  plaintiffs,  and  partly  by 
otrntractors,  there  being  no  contract  under  seal 
for  the  work  done  by  the  contractors.  Tlie  cost 
of  the  work  done  by  the  contractors  was 
752. 14«.  4d,  out  of  the  total  cost  of  lOlZ.  5«.,  the 
oost  of  the.  work  done  by  the  plaintiffs  themselves 
beiing  252.  10«.  Sd, ;  hence  the  whole  of  the  work 
was  not  required  to  be  done  by  contract  under 
8^.  The  County  Court  judge  gave  judgment 
for  the  plaintiffs,  on  the  ground  that  the  non- 
compliance with  sect.  174  by  the  urban  authority 
was  no  answer  to  the  plaintiffs'  claim,  and  the 
question  he  has  left  to  us  is,  whether  that  judg- 
ment is  ri^ht.  Now  the  plaintiffs'  claim  was  for 
one  undivided  sum  of  72. 16«.  It  is  clear  that  no 
objection  could  have  been  raised  if  the  claim  was 
in  respect  of  an  apportioned  part  of  252. 10^.  Sd, 
the  cost  of  the  work  executed  by  the  plaintiffs 
themselves.  Taking  then  the  question  as  sub- 
mitted to  us,  our  answer  is,  that  underno  circum- 
stances could  the  objection  be  an  answer  to  a 
claim  in  respect  of  that  portion  of  the  expenses, 
and  so  the  answer  must  be  in  the  negative.  But 
apart  from  that  technical  view  of  the  case,  if  the 
whole  of  that  72.  16a.  had  been  apportioned  in 
respect  of  the  work  that  was  done  oy  the  con- 
tractors under  this  contract  not  under  seal,  I  am 
still  of  omnion  that  the  objection  would  be  no 
answer.  The  contractors  have  done  the  work, 
and  the  amount  charged  for  it  is  a^itted  to  be 
a  reasonable  amount,  and  the  only  objection  is 
that  the  contract  was  not  under  seal.  I  think 
that,  although  sect.  174  may  have  afforded  to  the 
urban  authority  a  right  to  set  up  the  defence  that 
the  contract  was  not  under  seal,  yet  they  were 
not  bound  to  do  so.  So  long  ago  as  1850  the  case 
of  Beg.  V.  Preat  (16  Q.  B.  82)  was  decided,  in  which 
it  was  sought  to  quash  an  order  of  the  town 
councU  of  the  borough  of  Halifax,  allowing  cer- 
tain pajrments  to  their  town  clerk  for  professional 
charges  as  a  solicitor,  on  the  ground  that  there 
was  no  retainer  under  the  corporation  seal.  Lord 
Campbell  in  his  judgment  says :  '*  I  think  that, 
as  the  business  was  done  fairly  and  bond  fide  for 
the  benefit  of  the  ratepayers,  and  the  sums  have 
been  hand  fide  paid  to  the  town  clerk,  the  question 
as  to  the  form  of  the  retainer  is  not  material,  and 
we  have  no  authority  to  interfere  and  order  the 
sums  to  be  refundea."  It  is  true  that  the  court 
there  wei*e  dealing  with  a  discretionary  power 
vested  in  them,  but  the  judgments  proceed  upon 
the  ground  that  there  was  no  misapplication  of 
the  borough  fund.  That  decision  was  followed 
in  the  case  of  Bea,  v.  Mayor  ofNorwieh  (30  W.  E. 
752).  These  authorities  warrant  us  in  coming  to 
the  conclusion  that,  though  the  urban  authority 
might  have  resisted  payment'  of  the  sum  to  the 
contractors,  vet  they  were  not  bound  to  set  up 
the  defence  that  the  contract  was  not  under  seal, 
and  not  having  done  so,  and  having  paid  for  the 
work,  they  can  charge  the  defendant  with  his 
proportion. 

!!▲«.  Oifl.— YoL.  XTTT. 


Smith,  J. — ^This  is  an  action  by  the  urban 
sanitary  authority  of  Bournemouth,  to  recover 
the  sum  of  72.  13«.  with  interest  thereon,  being 
the  amount  apportioned  to  the  defendant  for  the 
cost  of  making  good  and  sewering  a  road  in  which 
he  was  a  frontager.  The  total  cost  of  the  work 
was  1012. 5«.,  and  of  this  sum  one  component  part, 
252. 10a,  Sd,,  was  in  respect  of  work  done  by  the 
urban  sanitary  authority  themselves,  and  the 
other  component  part,  75t.  14ia,  44,,  was  in  respect 
of  contractors'  work  executed  under  a  contract 
that  was  not  under  seal.  The  question  arises 
upon  sect.  150  of  the  Public  Health  Act  1875, 
wnich  provides  that,  if  the  frontagers  do  not 
execute  the  work  they  are  required  to  do  by  that 
section,  the  urban  authority  may  execute  the 
works  ;  that  is,  the  urban  authority  may  do  the 
works  by  contract.  In  this  case  the  urban 
authority,  having  executed  part  of  the  works  by 
contract,  have  apportioned  to  the  defendant  the 
amount  due  from  him.  The  defendant  objects 
that  the  urban  authority  ought  not  to  have  paid 
for  this  work,  because  they  ought  to  have  set 
up  as  a  defence  to  the  claim  of  the  contractors 
that  the  contract  was  not  under  seal.  This,  no 
doubt,  would  have  been  a  good  defence  if  the 
urban  authority  had  chosen  to  dispute  the  con- 
tractors' claim :  {Hunt  v.  Wiffibledoih  Local  Board, 
40  L.  T.  Eep.  N.  S.  115;  4  C.  P.  Div.  48; 
Yoimg  v.  Mayor  of  Leamington,  49  L.  T.  Eep. 
N.  S.  1 ;  8  App.  Cas.  517.)  But,  in  my  judgment, 
it  is  not  incumbent  on  the  urban  authority  to  set 
up  this  defence.  There  is  no  law  compelling  them 
to  set  it  up  as  a  defence ;  they  mav  do  so,  but  here 
they  have  not  chosen  to  do  so.  In  m^  judgment, 
therefore,  the  money  paid  by  the  plamtiff s  to  the 
contractors  was  expenses  incurred  oy  them  within 
sect.  150,  and  so  is  recoverable  from  the 
frontagers.  I  am  fortified  in  this  opinion  by  the 
judgments  of  my  brothers  Grove  and  Lopes,  in 
the  case  of  Beg,  v.  The  Mayor  ofNoruneh  {ubi  ainp,). 
But,  if  I  am  wrong  on  the  above  point,  there  is 
another  objection  equally  fatal  to  the  defendant. 
What  the  defendant  is  really  trying  to  do  here  is 
to  re-open  the  apportionment,  because  he  says 
that  of  the  sum  of  1012.  ha,  the  plaintiffs  had  no 
right  to  apportion  to  him  anything  in  respect  of 
the  sum  ol  752. 149.  Ad,  for  work  executed  by  the 
contractors.  If  that  is  so,  sect.  257  of  the  Publio 
Health  Act  1875  is  fatal  to  him,  for  it  provides 
that,  where  such  expenses  have  been  settled  and 
apportioned  by  the  surveyor  of  the  local  authority, 
such  apportionment  shall  be  binding  and  conclu- 
sive, unless  within  three  months  from  service  of 
notice  of  the  amount  so  apportioned  the  owner  of 
the  premises  shall  by  written  notice  dispute  the 
same.  The  defendant,  in  reality,  hj  saving  that 
out  of  the  total  sum  of  1012.  ba,  the  plain- 
tiff ought  not  to  have  apportioned  to  him  any- 
thing in  respect  of  the  sum  of  752.  14c.  4d,,  is 
trying  to  re-open  the  apportionment,  which  he  ie 
too  late  to  do  now.    On  t>oth  grounds  this  appeal 

^^'  Appeal  diamiaaed. 

Solicitors  for  the  plaintiffs,  Lovell,  Son,  and 
Piffield,  for  Jamea  Druitt,  Bournemouth. 

Solicitors  for  the  defendant,  Nodder  and  Q<Ues, 
Salisbury. 
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HOUSE    or    AOBDS. 

Thursday,  Dec.  4, 1884. 

(Before  the  Lobb  Chancellor  (Selbome),  Lords 
Blackburn  and  Watson.) 

Berkeley  (pauper)  v.  Thompson  and  others,  (a) 

ON  appeal  prom  the  court  op  appeal  in  ENGLAND. 

Bastardy-^  Jurisdiction  —  Service  of  amnmons  in 
Scotlafhd — Swmmary  Jurisdiction  {Frocess)  Act 
1881,  sects,  4,  6,  8. 

'By  the  Summary  Jurisdiction  (Process)  Act  1881 
(44  ^  45  Vict.  c.  24),  sect.  4,  an/y  process  issued 
under  the  Summai'y  Jurisdiction  Acts  may,  if 
issued  hy  a  court  of  summary  jurisdiction  in 
England,  and  indorsed  hy  a  court  of  9\vmmiainj 
jurisdiction  in  Scotland,  he  served  and  executed 
within  the  jurisdiction  of  the  indorsing  court  in 
like  manner  as  it  may  he  served  and  executed 
within  the  jurisdiction  of  the  issuing  court. 

By  sect.  6  a  court  of  summary  jurisdiction  in  Eng- 
land shaU  have  jurisdiction  hy  oi'der  to  adjudge  a 
person  within  tne  jurisdiction  of  the  court  to  pay 
for  the  maintenance  and  education  of  a  hastard 
child  of  which  he  is  the  putative  father,  notwith- 
standing thai  such  person  ordinarily  resides  or 
the  child  has  heen  horn,  or  the  mother  of  it  ordi- 
narily resides  in  Scotland,  in  like  manner  as  the 
court  ha^  jurisdiction  in  any  other  case. 

By  sect.  8  ^* process"  includes  any  summons  to 
appear  to  answer  to  any  information  or  complaint. 

Held  (affirming  the  judament  of  the  court  oehw), 
that  sect.  4  of  the  Act  aid  not  apply  to  proceedings 
wnder  the  BaMardy  Act  of  1872,  and  that  sect.  6 
gave  no  power  to  serve  a  summons  issued  under 
thai  Act  hy  justices  in  England  on  the  putative 
father  in  Scotland. 

This  was  an  appeal  in  forma  pauperis  from  a  judg- 
ment of  the  Court  of  Appeal  (Brett,  M.B.  and 
Bowen,  L.J.),  reported  in  12  Q.  B.  Div.  261,  and 
60  L.  T.  Rep.  N.  S.  187,  affirming  a  judgment  of 
the  Queen's  Bench  Division  (Day  and  Smith,  JJ.), 
reported  in  50  L.  T.  Rep.  N.  S.  397. 

The  appellant,  Isabella  Berkeley,  a  resident  in 
Sunderland,  was  delivered  of  a  bastard  child,  and 
obtained  from  one  of  the  justices  of  the  borough 
an  affiliation  summons,  requiring  one  Henry 
Duncan,  of  Greenock  in  Scotland,  whom  she 
alleged  to  be  the  father  of  the  child,  to  appear 
before  the  justices  of  Sunderland  to  answer  her 
complaint. 

The  summons  was  served  on  Duncan  in  Scotland, 
and  he  appeared  by  a  solicitor  to  object  to  the 
jurisdiction  of  the  court.  The  ma^strates  were 
of  opinion  that  they  had  no  jurisdiction,  and  dis- 
'  missed  the  summons,  but  a  rule  was  obtained  in 
•the  Queen's  Bench  Division  calling  upon  them  to 
show  cause  why  a  mundamus  should  not  issue  to 
compel  them  to  hear  and  determine  the  complaint. 

The  Divisional  Court  discharged  the  rule,  and 
their  judgment  was  affirmed,  as  above  mentioned. 

This  appeal  was  then  brought  in  formd  pauperis. 

O.  Bruce,  Q.C.  and  jff.  B.  Hans  Hamilton 
appeared  for  the  appellant,  and  contended  that 
tne  service  of  the  sunmions  under  sect.  4  of  the 
Summary  Jurisdiction  (Process)  Act  1881  brought 
the  putative  father  within  the  jurisdiction  within 
the  meaning  of  sect.  6.    The  words  are  very  wide, 

(a)  Reported  by  C.  E.  Maiden,  Esq.,  Barrl8tep«t-Law.         ' 


and  if  it  had  been  intended  to  exclude  bastardy 
proceedings  from  the  provisions  of  sect.  4  it 
should  have  been  so  expressed.  "  Process  '*  has 
the  widest  possible  meanmg  given  to  it  in  sect.  8, 
and  includes  a  summons  in  a  bastardy  proceeding, 
which  is  therefore  brought  within  sect.  4  of  the 
Act  of  1881.  In  Beg.  v.  Uglitfoot  (6  E.  &  B.  822) 
Lord  Campbell,  C.J.  differed  from  the  rest  of  the 
court,  and  though  that  case  was  decided  on  the 
statute  7  &  8  Vict.  c.  101,  the  words  of  the  Bastardy 
Act  1872  (35  &  36  Vict.  c.  65)  are  for  this  pur- 
pose the  same.  The  view  taken  by  Lord  Campbell 
IS  that  for  which  we  contend.  This  Act  of  1881 
was  intended  to  deal  with  bastardy  as  a  whole, 
and  expressly  to  meet  the  hardship  and  incon- 
venience which  were  caused  in  the  border  counties 
by  the  former  state  of  the  law  under  which  a 
woman  might  bring  the  putative  father  from 
Cornwall,  but  not  from  a  few  yards  acroBS  the 
Tweed. 

Poland,  who  appeared  for  the  respondents,  was 
not  called  upon  to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Chancellor  (Selbome). — ^My  Lords: 
The  learned  counsel  who  represent  the  pauper 
appellant  at  your  Lordships'  bar  have  done  their 
duty  with  zeal  and  with  ability,  but  I  do  not 
think  thev  have  succeeded  in  creating  in  your 
Lordships  minds  any  doubt  whatever  as  to  the 
correctness  of  the  order  under  appeal.  To  me 
it  seems  an  extremely  clear  case.  Now,  I  will 
observe  two  things  at  the  outset.  First  of  all, 
though  a  summary  jurisdiction  under  the  Bas- 
tardy Acts  is  given  to  justices,  yet  the  bastardy 
law  IS  one  thing  and  the  Summary  Jurisdiction 
Acts  are  another;  and  this  being  a  case  of  bas- 
tardy we  shall  have  to  consider  the  bastardy  law 
in  the  first  place,  and  then,  if  necessary,  the 
application  to  that  law  of  the  Summary  Juris- 
diction Acts  afterwards.  Now,  the  bastardy 
laws  beyond  all  question  did  not,  before  the  year 
1881,  give  to  the  justices  any  jurisdiction  m  a 
case  of  this  kind,  where  the  person  summoned 
was  a  Scotchman  domiciled,  and  not  only 
ordinarily  but  actually  resident  in  Scotland. 
Those  Bastardy  Acts  were  English  Acts ;  they 
did  not  extend  to  Scotland,  and  did  not  contain 
any  provisions  whatever  contemplating  their 
execution  in  Scotland,  and  until  the  Act  of  1881 
I  have  not  heard  from  the  learned  counsel  any 
reference  to  any  one  of  the  Summary  Jurisdic- 
tion Acts  which  gave  a  jurisdiction  in  bastardy 
cases,  except  to  execute  those  bastardy  laws 
which  did  not,  as  I  have  said,  extend  to  Scotland. 
In  the  year  1856  the  Question  arose  before  the 
Court  of  Queen's  Bencn  in  the  case  of  Beg.  v. 
TAghtfoot  (6  E.  A  B.  822)  on  the  Bastardy  Act  of 
1844,  which,  like  the  later  Act  of  1872,  contained 
a  provision  that  a  woman  who  was  the  mother, 
or  expected  to  be  the  mother,  of  a  bastard  child 
might  make  application  to  the  justices  having 
jurisdiction  in  the  place  where  she  resided  for  an 
affiliation  order.  And  that  was  the  condition, 
under  all  the  Acts  prior  to  1881,  of  the  woman's 
remedy  ;  she  was  to  apply  to  the  justices  at  the 
place  where  she  residea,  and  she  was  to  apply 
under  Acts  which  had  no  operation  whatever  in 
Scotland,  and  contained  no  provision  for  their 
execution  in   Scotland.     Unaer   those  eircum- 
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stances  the  Court  of  Queen's  Bench  by  three 
judges  against  one  (no   doubt    the   dissentient 
judge,  Lord  Campbell,  C.  J.,  was  a  yery  eminent 
jud^e)  held  that  serrice  of  the  process  of  the 
magistrates  upon  such   an  application   b^    the 
woman  meant  service  at  all  events  withm  the 
jurisdiction  of  the  courts  and  maaristrates  who 
were  subject  to  that  English  legislation.    Lord 
Campbell  appeared  to  see  his  way  to  overcome 
that  difficulty  by  putting  what,  I  am  bound  to 
say,  seems  to  me  a  very  unusual  and  non-natural 
interpretation  upon  the  clause  of  the  Act  which 
said,  not  in  the  usual  negative  words  that  it 
should  not  apply  to  Scotland  or  L'eland,  but  that 
it  should  "  extend  only  to  England  and  Wales." 
However  that  may  be,  the  court  decided  that 
"service"    meant   service   within   the   English 
jurisdiction.    I  do  not  of  course  mean  within  the 
jurisdiction  of  the  particular  magistrates,  but 
within  the  jurisdiction  of  the  law  of  that  countrv 
to  which  alone  the  Act  of  Parliament  applied. 
Now,  whatever  opinion  mi^ht  have  been  enter- 
tained between  the  year  1856  and  the  year  1872, 
as  to  the  possibility  of  a  court  of  higher  authority 
than  the  Court  of  Queen's  Bench  reviewing  that 
precedent  and  agreeing  with  Lord  Campbell,  the 
Legislature  in  1872  dealt  with  the  case  by  an 
amendment  Act  amending  the  bastardy  laws  in  a 
mamier  which  plainly  proceeded  upon  the  deci- 
sion of  the  Court  of  Queen's  Bench  and  assumed 
the  correctness  of  that  decision,  because  the  drd 
section  of  that  Act  provided  that  a  woman  imder 
the  circumstances  which  brought  the  Bastardy 
Acts  into  operation  mi|^ht  take  ner  proceeding  in 
the  place  wnem  she  resided,  within  certain  periods 
of  time — the  first  was  before  the   birth  of  the 
child  or  within  twelve  months  afterwards;  the 
next  was  at  any  later  time  on  proof  that  the 
alleged  father  had   within  twelve  months  after 
the  birth  paid  money  for  the  maintenance  of  the 
child;  and  the  third  period  was  "at  any  time 
within  the  twelve  montns  next  after  the  return  to 
Encland  of  the  man  alleged  to  be  the  father  of 
such  child,  upon  proof  that  he  ceased  to  reside 
in  Eng^land  within  the  twelve  months  next  after 
the  birth  of  such  child  " — an  indefinite  enlarge* 
ment  under  that  condition,  that  he  had  ceased  to 
reside  in  England  within  tif elve  months  after  the 
birth  of  the  child  (that  is  the  first  period  given 
for  the  proceeding),  and  then  it  is  to  be  at  any 
time  witnin  twelve  months  after  his  return  to 
England.    It  is  impossible  to  read  that  provision 
without  seeing   that  that    legislation    proceeds 
upon  the  footing  that  the  presence  of  the  putative 
father  in  England  is  necessarv  for  tihe  iunsdiction 
to  attach ;  and  I  must  sav,  both  with  respect  to 
the  decision  in  Beg,  v.  LigMfoot,  and  with  respect 
to  that  legislation,  that  they  proceeded  upon  general 
principles ;  because  the  general  principle  of  law  is, 
AdoT  aeqwifMr  forum  rei;   not  only  must  there 
he  a  cause  of  action  of  which  the  tribunal  can 
take  cognisance,  but  there  must  be  a  defendant 
subject  to  the  jurisdiction  of  that  tribunal ;  and 
aijerson  resident  abroad — still  more  ordinarily 
resident  and  domiciled  abroad,  and  not  brought 
by  an^  special  statute  or  legislation  within  the 
jurisdiction^-is  primd  fade  not  subject  to  the 
process  of  a  foreign  oourty  he  must  be  found 
within  the  jurisdiction  to  be  boimd  by  it.    How- 
ever, one  need    not   rest   upon    general    prin- 
ciples, because  there  is  the  decision,  and  there  is 
the  statute  of  1872.    Kow  the  only  other  statute 


which  has  been  referred  to  as  at  all  material 
before  1881  is  that  of  1879 ;  and  it  appears  to  me 
that  in  the  statute  of  1879  a  distinction  between 
the  ordinary  summary  jurisdiction  of  magistrates 
and  the  special  sumnuoy  jurisdiction  in  bastardy 
cases  is  recognised.    3Vo  sections  of  that  Act 
were  referred  to,  namely,  the  51st  and  the  54th. 
The  51st  section  is  clearly  irrelevant.    If  it  were 
supposed  that  those  who  framed  it  were  particu* 
larly  thinking  of  the  bastardy  law,  they  were 
thinking  of  it  to  exclude  it,  because  the  regula- 
tions contained  in  that  section  are  expressly  con- 
fined to  the  operation  of  future  Acts.    Now,  the 
Bastardy  Acts  were  existing.  That  section,  there- 
fore, neither  has  nor  can  nave  any  application 
whatever  to  the  matter.    The  54th  section  shows 
that,  in  order  to  bring  bastardy  cases  within  the 
purview  of  the  Act,  the  Legislature  thought  fit  to 
make  special  provision,  and  it  made  that  provision 
not  by  applying  the  Act  in  all  points  and  for  all 
purposes,  as  to  matters  of  process  and  otherwise, 
to  •  bastardy  cases,  but  by  applying  the  Act  in  a 
limited  and  special  way:  "Tms  Act  shall  apply 
to  the  levying  of  sums  adjudged  to  be  paid  by  an 
order  in  any  matter  of  bastardy,  or  by  an  order 
which  is  eniorceable  as  an  order  of  affiliation,  and 
to  the  imprisonment  of  a  defendant  for  nonpay- 
ment of   such   sums;"   that  is,    that  the  zlst 
section,  which  deals  with  those  matters,  shall  be 
capable  of  application  to  steps  which  may  be 
taken  after  an  order  in  bastardy  has  been  made, 
and  not  to  the  exercise  of  the  jurisdiction  to 
make  that  order.    Then  it  goes  on  to  add  that  it 
shall  also  **  apply  to  the  proof  of  the  service  of 
any  summons,  notice,  process,  or  document  in  any 
matter  of  bastardy,  and  of  any  handwriting  or 
seal  in  any  such  matter; "  again  a  limited,  a  very 
limited,  application  of  the  Act  to  those  cases* 
Now,   those  being    the    only   sections    in    the 
Summary    Juris£ction    Act     of    1879     which 
have     been     referred     to,     we    come    to     the 
statute  of  1881,  upon  which  it  has  been  argued, 
first,  that  the  4th  section  gives  a  general  juris- 
diction to  serve  a  summons  and  other  process  in 
English  affiliation  cases  in  Scotland  without  any 
limit  whatever ;  and  secondly,  that  the  6th  section 
of  the  Act,  wluch   defds  with  this   particular 
matter,  is  to  be  read  as  cumulative  and  not  as 
containing  the  whole  and  sole  provisions  which 
the  Legisubture  at  that  time  thought  fit  to  make 
by  way  of  alteration  of  the  previous  bastardy 
laws.    I  confess  that  both  arguments  seem  to  me 
to  be  thoroughly  unsound.  In  the  first  place,  the 
4th  section  is  introduced  and  entirely  governed 
by  these  words:  **  Subject  to  the  provisions  of 
tnis  Act  any  process  issued  imder  tne  Summary 
Jurisdiction  Acts  may,  if  issued  by  a  court  of 
summary  jurisdiction  in  England  and  indorsed 
by  a  court  of  summary  jurisdiction  in  Scotland 
...  be  served  and  executed  "  in  the  manner  there 
mentioned.    Now,  the  learned  counsel  have  con- 
tended that  cases  and  persons  which  before  were 
not  within  the  jurisdiction  of  the  English  justices 
are  brought  within   the   jurisdiction   of    those 
justices  by  that  section.    To  me  it  appears  quite 
clearly  that  the  section  proceeds  upon  the  assump- 
tion of  jurisdiction  under  the  Summary  Jurisdic- 
tion Acts.    How  can  the  process  be  issued  under 
the  Summary  Jurisdiction  Acts  if  the  Summary 
Jurisdiction  Acts  contain  and  give  no  power  to 
issue  such  process  P    This  point  is  not  peculiar  to 
bastardy  cases :  the  argument  seems  to  require 
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that  it  shotdd  be  taken  that  any  process  whatever 
which  a  court  of  summary  jurisdiction  can  be 
induced  to  issue,  though  m  a  case  manifestly 
altogether  beyond  its  jurisdiction,  and  as  to  which 
the  Summary  Jurisdiction  Acts  give  it  no  juris- 
diction, is  nevertheless  to  be  served  and  executed 
in  the  manner  provided  for  in  Scotland.  To  me 
the  natural  meaning  of  the  words  ''process 
issued  under  the  Summary  Jurisdiction  Acts  "  is 
process  issued  under  the  jurisdiction  given  by 
those  Acts,  and  in  the  manner  which  those  Acts 
authorise  and  require.  It  is  begging  the  whole 
question  to  say  that  those  Acts  give  jurisdiction 
to  issue  a  summons  in  this  case.  On  the  contrary, 
all  the  enactments  which  have  been  referred  to 
show  that  the  justices  have  no  such  jurisdiction. 
That  appears  to  me  to  go  to  the  root  of  the  whole 
arfl^ument.  Well,  then,  what  else  is  there  in  the 
4th  peotion  P  Simply, "  any  process  may  be  issued 
and  indorsed,"  and  so  on.  All  that  is  machinery ; 
it  is  such  a  process  as  is  mentioned  before,  a  pro- 
cess issued  under  the  Summary  Jurisdiction  Acts. 
But  the  4th  sub-section  appears  to  me  to  be 
very  unfavourable  to  the  argument,  because, 
though  neither  there,  nor  in  any  other  part  of 
this  section,  is  any  reference  made  to  bastardy, 
vet,  by  excluding  the  Act  from  applying  in  Scot- 
land to  any  case  which  falls  within  the  Summary 
Jurisdiction  Act  of  1844,  it  would  in  Scotluid 
exclude  the  whole  subject  of  bastardy  proceedings, 
if  indeed  that  term  is  properly  applicable  to  any- 
thinff  which  could  be  done  in  Scotland  indepen- 
dently of  the  6th  section  of  this  Act.  A  civil 
remeay  of  some  kind,  it  is  said,  would  be  avail- 
able in  Scotland  in  favour  of  the  woman.  I 
doubt  whether  that  is  material,  for  it  would  be, 
as  far  as  I  can  gather,  a  remedy  of  a  difPerent 
kind  from  an  aflSliation  order  in  a  bastardy  pro- 
ceeding. But  at  all  events,  of  whatever  kmd  it 
may  have  been,  it  was  a  civil  proceeding,  and 
beyond  all  question  this  4th  suD-section  would 
have  excluded  any  proceeding  of  that  kind  hrom. 
the  jurisdiction  ox  a  Scotch  court  under  that  4th 
section.  The  next  thing  which  I  have  to  observe 
is,  that  these  sections  clearly  do  not  give  the 
jurisdiction,  as  I  have  said,  but  assume  it.  But 
the  6th  section  gives  jurisdiction,  and  gives  juris- 
diction as  to  this  particular  class  of  cases.  It  is 
the  only  section  in  the  Act  which  deals  with 
those  cases,  and  it  deals  with  them  in  a  manner 
which,  to  iny  mind,  conclusivelv  implies  that 
nothing  else  in  the  Act  was  intended  to  give  any 
such  jurisdiction.  When  it  was  intended  to  give 
a  new  jurisdiction  it  was  done  in  proper  words. 
When  the  Act  simply  dealt  with  the  mode  of 
serving  process  issued  out  of  court  under  other 
Acts,  you  must  look  at  those  other  Acts  to  see 
whether  there  is  jurisdiction  or  not.  But  this 
6th  section  does  say  that  ''  a  court  of  summary 
jurisdiction  in  England,  and  a  sheriff  court  in 
Scotland,  shall  respectively  have  jurisdiction  by 
order  or  decree  to  adjudge  a  person  within  the 
jurisdiction  of  the  court  to  pay  for  the  main- 
tenance a.nd  education  of  a  oastard  child,  of 
which  he  is  the  putative  father,'*  and  the  other 
expenses  there  mentioned  "  notwithstanding  that 
such  person  "  (that  is  the  putative  father)  *'  ordi- 
narily resides  or  the  child  has  been  bom  or  the 
mother  of  it  ordinarilv  resides,  where  the  court  is 
English,  in  Scotland,  or,  where  the  court  is 
Scotch,  in  England,  in  like  manner  as  the  court 
has  jurisdiction  in  any  other  case.*'    Those  last 


words  clearly  mean  in  any  other  case  in  which  the 
court  has  jurisdiction.    And  therefore  the  effect 
of  that  6th  section  is  this,  not  to  provide  that  in 
those  cases  a  man  who  is  alleged  to  be  the  fiather 
of  a  bastard  child  shall  be  capable  of  being  oom- 
pulsorily  brought  within  the  jurisdiction  of  a 
court    to  the  jurisdiction  of   which  he  is  not 
subject  either  roHone  personm  or  ratione  2oo»,  but 
that  a  Scotch  Sheriff  Court  shall  now  have  given 
to  it,  for  the  first  time,  the  ordinary  faastardy 
jurisdiction  as  against  a  person  within  the  juris- 
diction of  that  court,  and  that  for  that  purpose  the 
condition  which  is  expressed  in  the  Acts  of  1844 
and  1872,  that  the  mother  must  appl^r  to  the 
justices  of  the  place  where  she  resiaes,  is  not  to 
be  applicable.    The  Scotch  Sheriff  Court  is  to 
have  jurisdiction  not  over  people  in  England,  but 
over  people  within  the  jurisdiction  o  J  the  Scotch 
Sheriff  Court,  notwithstanding  that  the  mother 
ordinarily    resides     in     England.     Agun,  ^  in 
England    there    might    have    been    objections 
taken :  first  of  all,  if  the  &ther  was  found  in  a 
place  where  the  mother  did  not  ordinarily  reside, 
that  is  cut  off;   the  English  justices,  if  he  is 
within  the  jurisdiction  of  the  court,  may  exercise 
jurisdiction  over   him;    and  there  were   other 
objections    which,   whether   valid   or   not,    the 
Legislature  thought  it  at  all  events  worth  while 
to  exclude,  depending  upon  the  place  where  the 
child  might  have  been  bom,  and  depending  upon 
the  place  where  the  putative  father  ordinarily 
resided,  those  are  all  excluded.    But  this  jurisdic- 
tion is  not  given  either  in  England  or  in  Scotland 
as  against  a  person  not  within  the  jurisdiction 
of  the  court,  but  only  as  against  a  person  within 
that  jurisdiction  wherever  ne  is.    If  he  be  either 
in  Engluid  or  in  Scotland  the  section  supplies 
the  means  of  reaching  him,  and  absolves  the 
mother  from   difficulties   to  which   she^  va^at 
otherwise  have  been  subject,  but  of  reaching  him 
by  means  of  a  court  within  whose  jurisdiction  he 
is.    Then  I  ought  to  mention  that  the  words 
which  follow,  though  no  doubt  they  are  appli- 
cable only  to  a  *'  process  to  enforce  obedience  to 
such  order  or  decree,"  vet  are  strong  to  show 
that  the  Legislature  dia  not  ima^^e  iLhat  they 
had  already  berai  dealing  with  this  subject,  for 
thev  say  that  anv  such  process  **  may  be  mdorsed 
ana  executed  in  Scotlana  and  England  respectively 
in  manner  provided  bv  this  Act  with  respect  to 
process  of   a  court  of   summary   jurisdiction,** 
words  which  I  think  could  hardly  have  been  used 
if   the  previous  dause,  the  4th  clause,   as  to 
process  of  a  court  of  summary  jurisdiction,  had 
the  operation  which  has  been  contended  for.  This 
it  was  attempted  to  meet  by  sugj^ting  that  tiie 
words  *'to  adjudge  a  person  within  the  juris- 
diction of  the  court  to  pay  for  the  maintenance  " 
did  not  mean  what  they  appear  to  say,  that  the 
person  must  be  found  withm  the  jurisdiction  of 
the  court,  but  that  they  meant  **  constrnctively 
within   the   jurisdiction,"   because  process  had 
been  served  upon  him  in  the  manner  provided  by 
the  4th  section.    But  he  is  not  within  the  juris* 
diction,  because  process  has  been  served  upon 
him.    Even  if  the  Legislature  has  thought  fit  to 
say  that  process  may  be  served  upon  him  for  this 
purpose,  the  Legislature  has  not  dealt  with  this 
specific  matter  at   all,   and  has  not  said  that 
a   process    served    under    the   4th  section   is 
to  g[ive   jurisdiction   when   there   is   no  juru* 
diction   without    it.     It   has    not    even    taai 


MAGISTRATES'  GASBS. 


465 


H.  OF  L.] 


Bbekblby  (pauper)  v.  Thovpsov  axo  othxbs. 


[H.  G9  L. 


that,  when  there  is  jurisdiction  without  it,  fiuch 
a  })er8on  is  to  be  deemed  a  person  within  the 
jurisdiotion  of  the  court.  The  jurisdiction 
of  the  court  is  independent  of  that.  He  is  not 
within  the  jurisdiction  of  the  court  unless  he  is 
found  there,  unless  it  be  that  something  else, 
either  in  the  nature  of  the  cause  of  action  or 
otherwise,  gives  the  court  jurisdiction;  so  that 
the  argument  is  really  reasoning  in  a  circle.  It 
assumes  that,  notwithstanding  tnese  express  pro- 
visions in  the  6th  section,  the  4th  section,  which 
is  merely  for  service  of  process,  which  is  the 
general  object  of  the  Act,  is  meant  to  give  an 
enlarged  jurisdiction ;  and,  having  assumed  that, 
it  then  applies  the  words  ''within  the  juris- 
diction" to  the  jurisdiction  so  assumed  to  be 
enlarged.  But  the  foi|ndation  of  the  argument 
fails.  There  are  no  words  which  give  jurisdiction 
in  the  4tb  section  at  all.  The  words  of  that 
section,  leaving  the  qjuestion  of  jurisdiction  to  be 
determined  aliunde^  simply  provide  for  the  manner 
in  which  ]3rocess  competently  issued  by  a  court  of 
summary  jurisdicticn  under  the  Summary  Juris- 
diction Acts  may  be  served  in  Scotland.  I  do 
not  think  it  necessary  to  detain  vour  Lordships 
farther.  I  move  that  the  appeal  be  dismissed. 
It  being  a  pauper  appeal,  there  will  be  no 
costs. 

Lord  BiiACKBUBN.— My  Lords :  I  am  of  the  same 
opinion.  Whatever  might  have  been  the  doubt 
as  to  whether  the  case  of  Beg.  v.  Lightfoot  was 
right  or  not  on  the  Act  which  was  then  in  force, 
there  can  be  no  doubt,  I  think,  after  the  Bastardy 
Law  Amendment  Act  of  1872  which  confirms 
that.  That  statute  was  passed  on  the  suppiosition 
that  the  law  as  laid  down  in  Beg,  v.  LigMfoot 
was  the  right  law,  and  that  a  bastardv  summons 
which  was  confined  to  England  could  only  be 
served  upon  a  person  when  he  was  in  England. 
A  part  A  the  Act,  namely  sect.  3,  enacts  that 
there  shall  be  a  twelvemonth  to  issue  process,  but 
that  if  the  man  has  left  the  countrv  within  that 
twelvemonth  there  may  be  an  enlarged  period 
after  he  returns.  All  tnat  tends  to  show  clearly 
that  the  LiM^islature  was  thinking  that  such  was 
the  law  and  that  so  it  was.  That  being  so,  it  is 
said  (and  for  aught  I  know  it  m&j  be  correctly 
said)  tiiat  there  was  a  practical  ^evance  to  lie 
met  with  in  the  border  counties  m  this  respect, 
that  the  man  against  whom  the  parish  officers 
and  the  woman  together  might  have  got  a  sum- 
nums  might  have  crossed  the  border,  and  might 
be  living  on  the  other  side  of  the  border — ^perhaps 
he  might  have  been  originally  resident  on  the 
other  side  of  the  border,  but  the  woman  might 
have  come  into  England  and  had  her  child  there. 
It  was  said  that  uiere  was  a  grievance  in  this 
way,  that  he  could  laugh  them  to  scorn.  It  may 
be  that  that  was  a  grievance.  I  do  not  know 
whether  it  would  be  much  of  a  one  or  not ;  but 
if  the  Legislature  were  going  to  pass  an  enact- 
ment to  meet  it  there  were  two  courses,  either  of 
which  they  might  take.  One  would  be  to  say, 
Where  a  person  is  in  Scotland  under  such  circum- 
stances tnat  if  he  were  in  England  you  could 
procure  an  affiliation  order  against  him,  we  will 
give  the  power  to  a  Scotch  court  to  make  it. 
That  would  be  one  wa^  of  doing  it.  That  would 
naturally  be  accompanied  by  saying  in  the  same 
manner  that  if  a  Scotchman  has  come  into 
Sngland,  or  an  ^iglishman  who  has  done  the 
aot  in  Sootland  is  reeidoit  in  England,  there 


would  in  that  case  be  a  similar  power  given  to 
the  Scotch  parochial  authorities  to  get  an  order 
against  him  in  England.  That  would  be  one 
mode ;  and  it  seems  to  me  certainly  that  by  sect. 
6  of  the  Act  of  1881  the  Legislature  has  given 
that  power  in  plain  and  express  terms.  Another 
way  would  be  to  say  that  a  summons  for  an 
affiliation  order,  which  by  the  law  of  England 
can  only  be  served  upon  a  person  who  is  within 
the  reaun  of  England,  might  be  served  in  Scot- 
land by  some  process  or  other.  It  has  been 
attempted  to  be  argued  that  sect.  4  applies  to 
that,  and  that  it  means  to  say  that  a  srmmons,  if 
duly  indorsed  by  a  court  of  summary  jurisdic- 
tion in  Scotland,  might  be  served  in  Scotland, 
That  point  does  not  arise  here  at  all,  because  the 
summons  evidently  never  was  indorsed.  There  is 
no  pretence  for  saying  that  there  was  an  indorse* 
ment  by  the  Scotch  court  upon  this  summons. 
The  parties  in  Sunderland  all  evidently  thought 
that  the  Act  of  1872,  under  which  they  had 
power  to  serve  a  summons  out  of  the  jurisdiction 
of  the  magistrates  but  within  the  realm  of 
England,  applied  to  the  realm  of  Scotland. (in 
that  they  were  clearly  mistaken),  and  they  did 
not  think  of  getting  an  indorsed  summons.  As 
to  that,  it  occurred  to  me  that  there  would  have 
been  some  justice  perhaps  (whether  it  would  have 
been  worth  while  to  pass  an  enactment  for  that 
purpose  might  be  another  question)  in  sa3ring  that 
where  an  Englishman  had  fled  from  England  in 
order  to  escape  process,  and  had  gone  into  Scot- 
land, you  might  follow  him  into  Scotland  and 
serve  nim  in  this  particular  manner ;  but  I  do 
not  think  that  is  what  the  Legislature  were 
thinking  of  and  intended  to  say.  1  do  think  that 
they  have  remedied  all  the  real  grievance  by 
saying  that  there  shall  be  a  similar  power  to 
olrtain  an  affiliation  order  from  the  sheriff  against 
a  man  resident  in  Scotland.  Sect.  6  carefully 
removes  all  the  difficulties  which  stood  in  the 
wiqr  of  getting  such  an  order. 

Lord  Watson. — ^My  Lords :  I  have  come  without 
difficulty  to  the  same  conclusion.  At  the  time 
when  it  was  sought  to  institute  the  present  suit 
against  the  respondent,  the  Bastardy  Acts  con- 
ferred, ill  my  opinion,  no  jurisdiction  upon  the 
justices  to  cite  before  them  or  to  make  a  party  to 
a  proceeding  under  these  statutes,  a  Scotchman 
domiciled  in  Scotland  and  resident  at  the  time  in 
that  country.  In  the  present  case  the  magistrates 
could  only  entertain  such  a  prc»ceedin^  at  the 
instance  of  a  woman  who  was  resident  within  the 
limits  of  their  local  jurisdiction.  The  appellant 
was  resident  at  the  tune  within  the  jurisoiction 
of  the  justices  before  whom  the  summons  was 
taken  out,  but  the  respondent  was  at  that  time 
domiciled  and  resident  in  Scotland.  Then  it  is 
said  that  the  jurisdiction  of  the  courts  of  sum- 
mary jurisdiction  in  England  has  been  so  enlarged 
by  the  statute  of  1881  that  it  is  now  competent 
for  such  a  court,  in  a  proceeding  like  the  present, 
to  bring  before  it  a  domiciled  Scotchman  who  is 
not  in  England  at  the  time  when  the  service  is 
sought  to  DO  made  upon  him,  and  in  support  of 
that  proposition  two  clauses  in  the  Act  of  1881 
are  relied  upon.  The  first  of  these  is  the  4th, 
and  I  shall  only  say  of  that  section  of  the  statute 
that,  in  my  opinion,  it  merely  provides  for  and 
regulates  tne  mode  of  service  in  the  cases  where 
the  courts  of  summary  jurisdiction  either  had 
previoiiBly  poesessed  jnrisdiotkni  to  issne  suit,  or 
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had  that  jurisdiction  conferred  npon  them  by  the 
Act  in  question.    The  previous  Summary  Juris- 
diction Acts  gave  no  such  jurisdiction  as  against 
tjie  respondent.    I  quite  concede  that,  if  the  6th 
clause  of  the  statute  gave  that  jurisdiction  against 
the  respondent,  then  service  could  be  made  upon 
him  in  Scotland  in  terms  of  sect.  4.    It  is  neces- 
sary therefore  to  look  at  the  terms  of  sect.  6. 
Now,  at  the  date  of  this  Act  justices  in  England 
and  the  sherifE  in  Scotland  had  jurisdiction  in 
regard  to  allowances  to  a  bastard  child.     The 
jurisdiction  exercised  in  the  two  countries  was 
not  precisely  of  the  same  kind  or  quality  I  admit, 
but  they  had  jurisdiction,  so  that  the  Legislature 
were  not  dealing  with  any  new  matter.    They 
were  either  adding  to  the  old  matter,  so  as  to 
make   it   a   universal    jurisdiction   over    Great 
Britain,  as  was  contended  by  the  appellant,  or 
they  were  simpljr  enlarging  the  jurisdiction  of 
these  courts  within  the  two  countries  of  England 
and  Scotland  respectively— enlarging  the  juris- 
diction of  the  justices  in  the  one  and  the  jurisdic- 
tion of  the  sheriff  in  the  other.  The  clause  provides 
that  the^  shall  have  jurisdiction  to  adjudge  a 
person  within  the  jurisdiction  of  the  court  to  pay 
for  the  maintenance  and  education  of  a  bastard 
child  (to  take  the  case  of  the  English  courts)  not- 
withstanding these  three  things,  first,  that  the 
mother  shall  not  be  ordinarily  resident  within 
the  local  limits  of  their  jurisoiction  (the  words 
are  **  notwithstanding  that  the  mother  ordinarily 
resides  in  Scotland");  secondly,  notwithstanding 
that  the  child  has  been  bom  in  Scotland;  and 
thirdly,  notwithstanding  that  the  person  alleg:ed 
to  be  the  father  of  the  child  shall  also  be  ordinarily 
resident  in  Scotland.    It  appears  to  me  that  all 
the  Legislature  provides  by  this  clause  is,  that  in 
the  future  exercise  of  their  respective  jurisdictions 
the  courts  of  the  two  countries  shall  not  be  im- 
peded by  any  of  these  things  being  set  up  as  a 
defence.    I  cannot  find  anywhere  language  from 
which  by  reasonable  implication  you  can  derive 
the   infer^ce   that   each    and   every   court    of 
summary  lurisdiction  shall  exercise  jurisdiction 
over  the  whole  length  and  breadth  of  the  island 
of  Great  Britain.    A  very  large  extension  of  the 
jurisdiction  already  existing  in  the  two  countries 
18  conferred.    In  the  case  of  England  a  woman 
who  is  ordinarily  resident  in  Scotuad,  and  whose 
bastard  child  has  been  bom  there,  can  sue  a  man 
who  is  ordinarily  resident  in  Scotland,  according 
to  mj  view  of  the  enactment,  if  she  finds  him  at 
the  time  in  any  part  of  England.    But  the  con- 
tention of  the  appellant  tlmt  the  words  ''ordi- 
narily resides  "  mean  not  only  ''  is  genenJlv  to  be 
found  "  in  Scotland,  but  "  is  to  be  found  *'  there  at 
the  time  of  service,  would  lead  to  very  strange 
results,  because  in  that  case,  if  you  did  not  look 
back  and  view  this  as  an  addition  to  the  old  juris- 
diction, the  result  would  be  that  any  local  court  in 
England  of  summary  jurisdiction  could,  at  the 
instance  of  a  woman  ordinarily  resident  in  Caith- 
ness, and  whose  child  was  bom  there,  summon  a 
man  who  was  residing  in  Caithness  at  the  time 
along  with  herself.    I  cannot  put  such  a  forced 
and  strained  construction  upon  the  words  of  the 
Act.     It  appears  to  me  that  it  was  designed 
simply  to  enlarge  the  bounds  of  the  old  jurisdic- 
tion, so  that  those  things  which  had  been  set  up  as 
defences  against  the  exercise  of  the  jurisdiction  of 
the  courts  of  the  two  countries  should  no  longer 
impede  that  exercise.     It  was  not  intended  to 


confer  that  which  I  have  ahready  described  as  a 
universal  jurisdiction  within  Great  Britain.  I 
have  therefore  no  hesitation  in  concurring  in  the 
judgment  proposed. 

Order  appealed  from  affirmed;   and  ofpeal 
diamiseed. 

Solicitors  for  the  appellant,  J.  E.  and  H.  8ecU, 
for  John  Graham  and  A.  T.  Shepherd,  Sunder- 
land. 

Solicitors  for  the  respondents,  Eoolce  and  8om* 
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Apr'd  5,  June  21,  amd  Dec  20, 1884. 
(Before  Lord  Coleeidge,  0. J.,  Grove,  J.,  Polwci 
and    Huddleston,     BB.,'     Hawkins,     Lopm, 
Stephen,  Watkin  Williams,  Mathew,   Bit, 
and  Smith,  JJ.^ 

Beg.  v.  Cox  and  Bailton.  (a) 

Solicitor  and  dient — Privilege — C(nHmwMcatwn 
prior  to  corrvmiaeion  of  crime — Indictment  qf 
client — Admieeilnlity  of  evidence  of  aoKotor— 
ProfeeaionaZ  employment. 

Profeeeumal  confidence  and  professiondL  empZajr- 

ment  are    eeeentiat   to  render   comnvunieaUons 

between    eolidtore    and   their  cUente  frioileged. 

Where,  therefore,  the  client  has  a  orimmai  objed 

in  view  in  his  comm/uniccUions  with  his  soliator, 

one  of  these  elements  mnst  necessarily  be  absent, 

and  a  communication  between  a  solicitor  and  his 

client,  which  was  a  steppr^pa/raiory  to  the  comr 

mission  of  a  criminal  offence,  is  admissible  as  eoi" 

dence  in  the  prosecution  of  the  client  for  suck 

offence. 

In  each  particukur  case  the  court  must  detervme 

upon  the  facts  a^uaHy  given  in    evidffnee,  cr 

proposed  to  be  given  in  evidence,  whether  it  seems 

probe^le   thai    the    accused   person   may   haxe 

coneuUed  his  legal  adviser,  not  after  the  oom* 

mission  of  the  crimsfor  the  legitimate  purpose  cf 

being  drfended,  but  before  the  commission  of  tM 

crime  for  the  i^wrpose  of  being  guided  or  hdfsd 

in  committing  tt.    And  every  precaution  must  hs 

taken  not  to  hamper  prisoners  in  nuMng  iheir 

dtfence,  nor  to  enable  knowledge  to  be  aequM 

improperly,   nor    to    compel    unneoessary  dis' 

doswres. 

Case  reserved  for  the  opinion  of  this  court  in  s 

prosecution    for    conspiracy   tried    before  the 

Eecorder  of  London  at  the  February  sessions  of 

the  Central  Criminal  Court. 

The  case  was  argued  before  five  judgjes  of  this 
court  on  the  6th  April,  viz..  Lord  Coleridge,  CJ., 
Hawkins,  Stephen,  Watkin  Williams,  and  Hathev, 
JJ.,  and  was  subsequentljr  reheard,  on  the  21st 
June,  before  ten  judges,  viz.,  Grove,  J.,  Pollock 
and  Huddleston,  BB.,  Hawkins,  Lopes,  Stephen, 
Watkin  Williams,  Mathew,  Day,  and  Smith,  JJ. 

The  &cts  are  fully  stated,  and  the  cases  cited 
upon  the  argument  rally  dealt  with,  in  the  judg- 
ment of  nine  of  the  judges  who  formed  the  court 
at  the  hearing  on  the  21st  June,  Watkin  Williams, 
J.  having  died  previously  to  such  judgment  being 
delivered. 

E.  Clarke,  Q.C.,  Oore,  and  GiU  appeared  on 
behalf  of  the  defendants,  and  contended  that, 
unless  it  was  shown  by  some  extraneous  evidence 

.^^^ _ — . — _ — ■_ 

(a)  fiflpooted  by  B.  GumnMOHAX  aLiv,  Eb^  BMrirtwrtJ*^' 
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that  this  was  not  a  professional  communication, 
it  was  priyileffed»  and  no  such  evidence  was 
offered;  the  rule  being  that  "%n  attorney  will 
not  be  allowed  against  his  client's  will  to  dis- 
close matters  of  professional  confidence,  though 
himself  willing  to  do  so:"  (Phil,  on  Evidence, 
p.  106.) 

Woollett  and  Willoughhy  appeared  in  supptort 
of  the  conviction,  and  contended  that  a  consulta- 
tion by  a  client  with  his  solicitor  for  the  purpose 
of  committing  a  crime  could  not  be  privilegea,  as 
it  was  not  within  the  scope  of  his  professional 

employment.  /^        j        n 

^   ^  Cur.  adv.  vuU, 

Bee.  20. — Stephibn,  J.  read  the  following  judg- 
ment.— ^This  case  was  tried  before  the  Recorder  of 
London  at  the  February  sessions  of  the  Central 
Criminal  Court.  The  defendants  were  convicted 
subject  to  a  case  reserved  for  our  opinion.  The 
case  was  argued  first  before  five  judges  on  the 
Sth  April,  and  afterwards,  on  account  of  its  great 
importance,  before  ten  judges  on  the  21st  June. 
We  said  on  that  occasion  that  we  were 
unanimously  of  opinion  that  the  conviction  must 
be  confirmed,  but  we  deferred  the  statement  of 
our  reasons  in  order  that  they  might  be  given 
with  due  fulness  and  deliberation.  The  facts 
were  as  follows :  The  two  defendants,  Richard 
Cobden  Cox  and  Richard  Johnson  Railton,  were 
indicted  for  a  conspiracy  with  intent  to  defraud 
Henry  Munster.  The  indictment  was  set  out  as 
part  of  the  case.  It  contained  six  counts,  and 
was  objected  to  on  grounds  which  we  do  not 
think  it  necessary  to  state,  as  we  are  all  of 
opinion  that  some  at  least  of  the  counts  were 
good,  and  as  the  objections  made  to  others  were 
not  insisted  on  m  argument.  The  serious 
question  was  as  to  the  admissibility  of  the 
evidence  of  a  solicitor,  which  was  given  under  the 
following  circumstances :  On  the  9th  April  1881 
the  two  defendants  entered  into  a  partnership  in 
the  business  of  newspaper  proprietors  with 
respect  to  a  newspaper  called  The  Brigktonian. 
In  Feb.  1882  Mr.  Munster  brought  an  action 
against  Railton  for  a  libel  which  appeared  in  that 
paper.  On  the  24th  June  1882  the  action  ended 
m  a  verdict  for  the  plaintiff  for  40«.  and  CDSts  as 
between  solicitor  and  client.  The  costs  were 
taied  on  the  18th  Aug.,  and  on  the  20th  execu- 
tion was  issued  against  Railton  for  the  amount. 
The  sheriff  was  met  by  a  bill  of  sale  from  Railton 
to  Cox,  dated  12th  Aug.  1882,  and  withdrew.  An 
interpleader  action  to  test  the  validity  of  the  bill 
of  sale  was  tried  on  the  16th  Jan.  1883.  At  that 
trial  the  deed  of  partnership  of  9th  April  1881 
was  produced,  bearing  upon  it  an  indorsement 
purporting  to  be  a  memorandum  of  dissolution  of 
partnership,  dated  3rd  Jan.  1882.  The  case  for 
the  nrosecution  was  that  the  bill  of  sale  was  a 
fraudulent  bill  of  sale  of  the  partnership  assets, 
entered  into  between  Railton  and  Cox  while  they 
were  partners,  for  the  purpose  of  depriving  Mr. 
Munster  of  the  fruits  of  his  judgment,  and  that 
the  memorandum  of  dissolution  of  partnership 
was  indorsed  on  the  deed,  not  on  the  3rd  Jan. 
1882,  when  it  bore  date,  but  subsequently  to  Mr. 
Munster's  judgment.  In  order  to  prove  this  case, 
Mr.  Goodnian,  a  solicitor,  was  called,  who  said  (his 
evidence  having  been  objected  to,  and  the 
objection  having  been  overruled) :  "  On  the  28th 
June,  or  thereabouts,  Railton  and  Cox  came  to  me. 
Hailt(ni  said,    'I   suppose  you  have  heard  the 


result  of  the  Munster  case  F*  I  said, '  Yes.'  He 
said,  *  Can  anything  be  done  to  prevent  the 
property  being  seized  under  an  execution?'  I 
said,  *  Only  a  sale  to  a  bond  fide  purchaser.'  He 
said,  *  Could  the  property  be  sold  and  I  remain  in 
possession  as  manager  F'  I  said, '  No ;  you  must 
go  out  of  possession.'  He  said,  *  That  won't  do. 
Can  I  give  a  bill  of  sale  to  Mr.  Cox  ?*    I  eaid, 

*  You  cannot,  because  of  the  partnership.'  Rail- 
ton  said,  *  Does  anyone  know  of  the  partnership 
besides  you  and  ourselves  P'  I  said,  '  No ;  not 
that  I  am  aware  of,  only  my  clerks.'    Cox  said, 

*  Then  you  do  not  think  a  bill  of  sale  will  do  ?'  I 
said,  '  Certainly  not.'  Tliey  then  asked  my  fee 
and  paid  it,  and  left  the  office.  Nothing  was  said 
about  a  dissolution  at  that  interview.  The  inter- 
view was  with  me  as  a  solicitor,  and  I  was  paid 
my  fee.  It  was  expressly  arranged  that  the  part- 
nership should  be  kept  secret.  Nothing  either 
way  was  said  about  a  dissolution."  The  question 
for  our  decision  was  whether  this  evidence  was 
rightly  admitted.  We  must  take  it  after  the 
verdict  of  the  jury,  that,  so  far  as  the  defendants 
Railton  and  Cox  were  concerned,  their  communi- 
cation with  Mr.  Goodman  was  a  step  preparatory 
to  the  commission  of  a  criminal  onence,  namely, 
a  conspiracy  to  defraud.  The  conduct  of  Mr, 
Goodman,  the  solicitor,  appears  to  have  been 
unobjectionable.  He  was  consulted  in  the 
ordinary  course  of  business,  and  gave  a  proper 
opinion  in  good  faith.  The  question,  therefore, 
is  whether,  if  a  client  applies  to  a  legal  adviser  for 
advice  intended  to  facilitate  or  to  guide  the  client 
in  the  commission  of  a  crime  or  mud,  the  le^ 
adviser  being  ignorant  of  the  purpose  for  which 
his  advice  is  wanted,  the  communication  between 
the  two  is  privileged.  We  expressed  our 
opinion  at  the  end  of  the  argument  that  no  such 
privilege  existed.  If  it  did,  the  result  would  be 
that  a  man  intending  to  commit  treason  or 
murder  might  safely  take  legal  advice  for  the 
purpose  of  enabling  himself  to  do  so  with 
impunity,  and  that  the  solicitor  to  whom  the 
application  was  made  would  not  be  at  liberty  to 
give  information  against  his  client  for  the  purpose 
of  frustrating  his  criminal  purpose.  Conse- 
quences so  monstrous  reduce  to  an  absurdity  any 
principle  or  rule  in  which  they  are  involved. 
Upon  the  fullest  examination  of  the  authorities, 
we  believe  that  they  are  not  warranted  by  any 
principle  or  rule  of  the  law  of  England;  but  it 
must  DO  admitted  that  the  law  upon  the  subject 
has  never  been  so  distinctly  and  fully  stated  as  to 
show  clearly  that  these  consequences  do  not 
follow  from  principles  which  do  form  part  of  the 
law.  And  which  it  is  of  the  highest  importance  to 
maintain  in  their  integrity.  We  must  also 
observe  that  decisions  have  been  given— one  by 
the  Court  of  Common  Fleas,  and  several  by  single 

i'udges  sitting  in  the  Crown  Courts,  or  at  Nisi 
*rius — which  have  afforded  some  countenance  to 
the  supposition  t'lat  the  law  of  England  is  com- 
mitted to  doctrines  from  which  these  conse- 
quences might  }  e  deduced.  We  propose 
accordingly  first  to  stata  what,  upon  a  full  con- 
sideration of  the  cases,  appears  to  us  to  be  the 
principle  upon  which  the  present  case  must  be 
decided,  ana  then  to  examine  the  principal  cases 
in  which  it  has  been  apnlied,  with  the  view  of 
showing  that  our  decision  is  not  inconsistent  with 
the  great  minority  of  them,  though  it  undoubtedly 
does  differ  n*om  others.     The   case  which  has 
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always  been  regarded  as  the  great  leading 
anthority  on  the  question  of  pri^nlege  of  legal 
advisers  is  Greenough  y.  GhsTeell  (1  M.  &  K.  98), 
decided  by  Lord  Brougham  in  1833.  The  question 
in  that  case  was  whether  a  solicitor,  Gaskell, 
charged  with  a  fraud  upon  Greenough  arising 
out  of  the  affairs  of  Darwell,  could  be  compelled 
to  disclose  to  Greenough  communications  between 
Graskell  and  Darwell,  giving  an  account  of  the 
transactions  which  led  to  the  commission  of  the 
alleged  fraud,  and  it  was  held  that  he  could  not. 
In  this  case  the  rule  as  to  professional  communi- 
oations  was  laid  down  in  the  following  words: 
"If  touching  matters  which  come  within  the 
ordinary  scope  of  professional  employment,  they  " 
(legal  advisers)  **  receive  a  communication  in 
their  professional  capacity  either  from  a  client  or 
on  his  account  and  for  nis  benefit  in  the  trans- 
action of  his  business ;  or,  which  amounts  to  the 
same  thing,  if  they  commit  to  paper  in  the  course 
of  their  employment  on  his  benalf  matters  which 
they  know  only  through  their  professional 
relation  to  the  client,  they  are  not  only  justified 
in  withholding  such  matters,  but  bound  to  with- 
hold them,  and  will  not  be  compelled  to  disclose 
the  information  or  produce  the  papers  in  any 
court  of  law  or  equity,  either  as  P&ity  or  as 
witness."  Lord  Brougham  adds :  "  The  founda- 
tion of  this  rule  is  not  difficult  to  discover.  .  .  . 
It  is  out  of  regard  to  the  interests  of  justice, 
which  cannot  be  upholden,  and  the  administration 
of  justice,  which  cannot  go  on  without  the  aid  of 
men  skilled  in  jurisprudence,  in  the  practice  of 
the  courts,  and  in  those  matters  affectmg  rights 
and  obligations  which  form  the  subject  of  all 
judicial  proceedings."  Lord  Brougham  then 
proceeds  to  comment  on  the  terms  of  the  rule  so 
stated,  and  to  show  that  many  apparent  excep- 
tions to  it  are  not  really  within  its  terms.  This 
rule  has  been  accepted  and  acted  upon  ever  since, 
and  we  fully  recognise  its  authority ;  but  we  think 
that  the  present  case  does  not  fall  either  under 
the  reason  on  which  it  rests,  or  within  the  terms 
in  which  it  is  expressed.  The  reason  on  which 
the  rule  is  said  to  rest  cannot  include  the  case  of 
oommunications  criminal  in  themselves,  or 
intended  to  further  any  criminal  purpose,  for 
the  protection  of  such  communications  cannot 
poBslDly  be  otherwise  than  injurious  to  the 
interests  of  justice,  and  to  the  administration 
of  justice.  Nor  do  such  communications  fall 
within  the  terms  of  the  rule.  A  communication 
in  futherance  of  a  criminal  purpose  does  not 
"come  into  the  ordinary  scope  of  Drofessional 
employment."  A  single  illustration  will  make 
this  plain.  It  is  part  of  the  business  of  a  solicitor 
to  draw  wills.  Suppose  a  person,  personating 
someone  else,  instructs  a  solicitor  to  draw  a  will 
in  the  name  of  the  supposed  testator,  executes  it 
in  the  name  of  the  supposed  testator,  gives  the 
solicitor  his  fee,  and  takes  away  the  will.  It 
would  be  monstrous  to  say  that  the  solicitor  was 
employed  in  the  "  ordinary  scope  of  professional 
employment."  He  in  such  a  case  is  made  an  un- 
conscious instrument  in  the  commission  of  crime. 
It  is  probable  that  if  cases  of  this  kind  had  been 

§  resent  to  Lord  Brougham's  mind  when  he 
elivered  judgment  in  Greenough  v.  GaskeU,  he 
would  have  inserted  words  by  way  of  exception 
or  explanation  to  express  his  meaning  more 
explicitly ;  but  the  caution  with  which  he  worded 
the  principle  appears  to  us  to  have  the  same 


effect    as    the   insertion  of  such  a  qualification 
would  have  had.     It  seems  to  us,  at  all  events, 
that  the  case  which  we  are  now  considering  !all8 
neither  within '  the  letter  nor  the  spirit  of  the 
description    given    by    Lord    Brougham   of  the 
privilege  of  legal  advisers.    We  will  now  state 
in  the  order  of  time  the  eases  which  confirm 
us  in  this  view.     In  Follet  v.  Jefferyea  (1  Sim. 
N.   S.   I)  a  defendant    was    interro^ted  as  to 
letters  written   by  her  to  her  solicitor,  said  to 
have  been  intended  to  carry  out  a  fraud.     It  was 
held    that  what  she    proposed  to  do  was  not 
fraudulent,  but  at  the  end  of  his  judgment  Lord 
Cranworth,  then  Vice-Chanoellor,  said:   **It  is 
not  accurate  to  speak  of  cases  of  fraud  contriyed 
by  the  client  and  solicitor  in  concert  together  as 
cases  of  exception  to  the  general  rule.    They  are 
cases  not  coming  within  the  rule  itself,  for  the 
rule  does  not  apply  to  all  which  passes  between 
a  client  and  his  solicitor,  but  only  to  what  psfiBes 
between  them  in  professional  confi^denoe,  and  no 
court  can  permit  it  to  be  said  that  the  contriving 
of  a  fraud   can  form  part    of    the   professional 
occupation  of  an  attorney  or   solicitor."     It  is 
true  that  this  is  only  a  dictum,  but   it  shows 
decisively  how  Lord  Cranworth  understood  the 
rule  on  this  subject,  and  this  suggests  another 
observation.    In  order  that  the  rule  may  apply 
there  must  be  both  professional  confidenoe  and 
professional  employment,  but.  if  the  client  has  a 
criminal  object  in  view  in  his  communications 
with  his  solicitor,  one  of  these  elements  miiBt 
necessarily  be  absent.     The  client  must  either 
conspire  with  his  solicitor  or  deceive  him.    If  his 
criminal  object  is  avowed,  the  client  does  not 
consult    his    adviser   professionally,    because  it 
cannot  be  the  solicitor  s  business  to  further  anj 
criminal  object.    If  the  client  does  not  avow  his 
object  he  reposes  no  confidence,  for  the  state  of 
facts,  which  is  the  foundation  of  the  supposed 
confidence,  does  not  exist.    The  solicitor's  advice 
is  obtained  by  a  fraud.    To  return  to  our  former 
illustration.    K  A.,  proposing  to  forge  a  will,  says 
to  B.,  a  solicitor,  "  Forge  for  me  a  will  in  the 
name  of  C,"  he  asks  B.  to  commit  a  crime,  which 
is  not  B.'s  professional  business.     If  he  says  **  I 
am  C,  and  I  want  you  to  make  my  will  for  me,** 
he  reposes  no  confidence  in  B.,  but,  on  the  con- 
trary, commits  a  eross  fraud  upon  him.    In  1851 
the  case  of  EuaM  v.  Jackson  (9  Hare,  387)  was 
decided  before  Turner,  V.C.     It  was  alleged  that 
a  testator  had  left  certain  property  upon  a  secret 
trust,  and  his  solicitor  was  examined  as  to  the 
existence  of  the  trust  and  its  nature.    A  motion 
was    made   to   suppress  his  deposition,  on  the 
ground  that  he  had  oeen  compelled  to  violate  pro- 
fessional confidence  in  making  it.    Turner,  V.C. 
held  that  the  privilege  did  not  exist  at  all  as 
between   different    people    claiming   under   the 
client,    as    the    client's    intentions    were    more 
likely  to  be  carried  out  if  his  oommunicatioa 
with  his  solicitor  were  known  than  if  they  were 
concealed.    It    was    further    objectod    that  the 
disclosure  of  the  communication  "  might  lead  to 
the  disclosure  of  an  illegal  purpose."     Sir  George 
Turner  observed  on  this  that  he  thought  that  the 
communication  could  not  be  protected  on  that 
account.     He  added:  "On  the  contrary,  I  am 
very  much  disposed  to  think  that  the  existence  of 
the  illegsd  purpose  would  prevent  any  privikipe 
attaching  to  the  communication.    When  a  solid- 
tor,  is  a  party  to  a  frauc^  no  privilege  attaches  to 
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ihe  commanicationB  with  him  upon  the  Bubjeot, 
because  the  contriving  of  a  fraud  is  no  part  of  his 
daby  as  solicitor,  and  I  think  it  can  as  little  be 
said  that  it  is  part  of  the  dntj  of  a  solicitor  to 
adyiae  his  client  as  to  the  means  of  evading  the 
law.*'  In  1857  the  case  of  Oarinds  v.  Outram 
(26  L.  J.  113,  Ch.)  was  decided  by  Lord  Hatherley, 
then  Sir  W.  Page  Wood.  It  was  a  case  in  which 
a  firm  of  woolbrokers  sought  to  restrain  a  man 
who  had  been  their  sale  clerk  from  disclosing 
their  transactions.  He  roplied  that  the  trans- 
actions were  fraudulent.  The  Yice-Ohanoellor 
delivered  a  judgment,  which  we  think  is  well 
summed  up  by  the  head-note:  "Confidential 
communications  involving  fraud  are  not  privileged 
from  disclosure."  The  following  observations  in 
the  judgment  appear  to  us  very  weighty,  and  bear 
directly  on  the  present  question :  "  The  true 
doctrine  is  that  there  is  no  confidence  as  to  the 
disclosure  of  ini<][nity.  Ton  cannot  make  me  the 
confidant  of  a  crime  or  a  fraud,  and  be  entitled  to 
close  up  my  lips  u^n  any  secret  which  you  have 
the  audacity  to  disclose  to  me  relating  to  any 
fraudulent  mtention  on  your  part.  Such  a  con- 
fidence cannot  exist."  He  afterwards  refers,  by 
way  of  illustration,  to  the  question  of  professional 
confidence:  '^As  regards  the  question  before 
courts  of  justice,  when  the  aueetion  has  been 
whether  a  witness  ought  to  oisdose  that  which 
has  been  communicated  to  him,  I  think  the 
authorities  largely  preponderate  for  allowing  no 
such  protection,  even  in  one  of  the  most  con- 
fidential relations — ^that  between  attorney  and 
client,"  and,  after  referring  to  some  cases  which 
we  shall  examine  more  fully  hereafter,  he  says 
that  he  adopts  as  his  own  language  used  in  argu- 
ment in  tne  case  of  Awiesley  v.  Anglewa  (17 
Howell  St.  Tri.  1139)  bjr  Serjeant  Tisdall :  ''I  shall 
first  beg  leave  to  consider  whether  an  attorney 
may  be  examined  to  any  matter  which  came  to 
his  knowledge  as  an  attorney.  If  he  is  employed 
as  an  attorney  in  any  unlawful  or  wicked  act,  his 
duty  to  the  public  obligee  him  to  disclose  it.  No 
private  obligations  can  dispense  with  that 
universal  one  which  lies  on  every  member  of  the 
society  to  discover  every  design  which  may  be 
formed  contrarv  to  the  laws  of  the  society  to 
"destroy  the  public  welfare."  The  Yice-Chanoellor 
quotes  with  approbation  parts  of  the  judgments 
of  the  judges  m  the  same  case,  and  to  much  the 
same  effect.  The  last  of  this  series  of  cases  to 
which  we  shall  refer  appears  to  us  to  be  directly 
in  point  in  the  present  case.  It  is  part  of  the 
case  of  Beg,  v.  Orion.  Orton  was  mdicted  for 
perjury  in  denying  that  he  was  Orton,  and  afi^rm- 
mg  that  he  was  Tichbome.  He  gave  Mr.  Holmes, 
a  solicitor,  instructions  to  prepare  a  will  dis- 
posing of  the  propertv  to  wnich  he  said  he  was 
entitled,  and  as  part  of  the  evidence  against  him 
cozisisted  in  the  alleged  resemblance  of  his  hand- 
writing to  that  of  Orton  and  its  alleged  difference 
from  that  of  Tichbome,  the  instructions  for  the 
will  were  tendered  for  the  purpose  of  enforcing 
this  argument.  They  were  objected  to  on  the 
ground  of  professional  privilege,  and  the  court 
dealt  with  the  matter  as  follows : — Cockbum,  C.J. : 
"  We  must  assume  primd  facie  for  the  purpose 
of  the  inquiry,  but  only  for  that  purpose,  that  the 
purpose  which  the  defendant  had  m  seeking  to 
obtain  these  estates,  which  be  proposed  here  to 
dispose  of  by  the  will  for  which  ho  gives  instruc- 
tions to  Mr.  Holmes,  was  a  fraudulent  purpose. 
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that  of  obtaining  estates  to  which  he  was  not 
entitled.      Then    the    principle    on    which   we 
proceed  is  this :  that  where  anything  is  done,  any 
communication  made  from  a  client  to  an  attorney, 
with   reference   to   a   fraudulent   purpose,   the 
privilege  does  not    exist.     The  fraudulent  cha« 
racter    of   the  communication   takes   awa^  the 
privilege.    Now  here,    assuming   hypotheticallv 
for  the  mere  purpose  of  the  ar^ment,  that  which 
is  the  subject-matter  of  this  inquiry,  which  the 
jury  will  eventually  have  to  determine,  that  the 
defendant  was  engaged  in  a  fraudulent  scheme  to 
acquire  estates  to  which  he  was  not  entitled,  and 
gives  instructions  for  a  will,  by  which  will  these 
estates   which    he   thus    fraudulently   seeks    to 
acquire  are  to  be  disposed  of,  and  amongst  other 
things  these  estates,  or  portions  of   tnem,  are 
intended  to  be  given  to  his  attomev  and  other 
persons  who  are  co-operatins  with  him  in  this 
scheme.    Now,  inasmuch  as  this  would  be  for  the 
purpose  of  having  the  effect  of  stimulating  the 
attorney   to  more  activity  and   earnestness  in 
assisting  him  to  carry  out  this  scheme,  which  we 
asRume  for  the  purpose  is  based  on  fraud  and 
iniquity,  then  that  is  dehors  the  privilege.    If  he 
had  told  his  attorney  beforehand  that   he   was 
seeking  to  acquire  estates  to  which  he  was  not 
entitled,  and    employed   the    attorney   for   the 
purpose,  the  attorney,  however  innocent— in  the 
one  case  of  course  he  would  net  be  innocent ;  but, 
assuming   the   attorney   knew   nothing   of   the 
iniquity  or  wickedness  of  the  purpose,  but  believed 
himself  honestly  employed — ^yet  if  the  client  had  a 
dishonest  purpose  in  view  in  the  communication 
he  makes  to  his  attorney,  with  the  view,  of  making 
the  attorney  the  innocent  instrument  of  carrying 
out  the  fraud,  it  deprives  the  communication  of 
the  privilege.     So  I  think  here  that  if  the  com- 
munication has  not  for  its  immediate  object  the 
carrying  out  of  a  fraud,  but  still    affects    the 
accomplishment  of  it  by  inducing  the  attorney  to 
take  greater  care  and  to  use  more  diligence  and 
be  more  careful  than  he  otherwise  would  be  in  the 
furtherance  of  the  thing,  it  still  comes  to  the  same 
thing.    Of  course  in  deciding  such  a  question  we 
must  for  the  purpose  assume  that  the  purpose  was 
a  fraudulent  one,  because  that  is  the  way  the  case 
is  presented  to  us.     Of  course  we  are  not  pro- 
nouncing any  opinion  as  to  the  afi&rmative.     We 
have  still  the  inquiry  involving  that  question,  but 
whatever  further  inauiry  there  may  be  I  think  it 
is  admissible."    Mellor,  J.  agreed.    Lush,  J.  said : 
"  I  am  disposed  myself  to  put  it  on  this  wider 
ground,  ana  to  hold  that  the  law  does  not  allow 
under  the  name  of  privilege  any  person  to  with- 
hold evidence  which  is  within  his  power  which 
may  be  used  in  support  of  a  criminal  charge." 
In  the  case  of  Tichbome  v«  Liuthington,  out  of 
which  the  prosecution  of  Orton  for  perjury  arose, 
Bovill,  CJ.  at  the  close  of  the  case  said:  "I 
believe  the  law  is,  and  properly  is,  that  if  a  party 
consults  an  attorney  and  ootains  advice  for  what 
afterwards  turns  out  to  be  the  commission  of  a 
crime  or  fraud,  that  party  so    consulting   the 
attorney  has  no  privilege  whatever  to  close  the 
lips  of  the  attorney  for  stating  the  truth.    Indeed, 
if  any  such  privilege  should  be  contended  for  or 
existed,  it  would  work  most  grievous  hardship  on 
an  attorney  who,  after  he  had    been  consulted 
upon  what  subsequently  appeared  a  most  manifest 
crime  and  fraud,  would  have  his  lips  closed,  and 
might  place  himself  in  the  very  serious  position 
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of  being  suspected  to  be  a  party  to  the  fraud,  and 
without  his  naying  an  opportunity  of  exculpating 
himself.  .  .  .  There  is  no  priyilege  in  the 
case  which  I  have  suggested  of  a  party  consulting 
another,  a  professional  man,  as  to  what  may 
afterwards  turn  out  to  be  a  crime  or  fraud,  and 
the  best  mode  of  accomplishing  it."     Upon  these 

grounds  we  think  that  the  question  asked  of  Mr. 
oodman  in  the  present  case  was  properly  put 
and  answered.  We  now  proceed  to  consider  the 
cases,  some  of  which  have  produced  a  different 
impression.  We  may  first  shortly  notice  three 
Chancery  cases  to  wnich  we  have  been  referred. 
In  one  of  these  {Kelly  v.  Jackson,  L.  Eep.  13  Ir. 
Eq.  129)  it  was  decided  that  a  solicitor  who  had 
suggested  a  fraud  to  his  client  could  not  claim 
privilege  on  the  ground  that  his  knowledge  of  the 
matter  was  derived  from  his  client.  In  tne  other 
two  {Momvngton  v.  Momington,  2  J.  &  H.  697, 
and  Charlton  v.  Combes,  32  L.  J.  284,  Ch.)  it  was 
held  that  where  client  and  solicitor  were  co- 
conspirators in  a  fraud,  the  solicitor  must  be 
charged  with  the  fraud  il  discovery  was  required 
of  him,  but  nothing  was  said  as  to  the  case  of 
fraudulent  or  criminal  communications  by  a 
guilty  client  to  an  innocent  solicitor.  We  may 
accordingly  pass  by  these  cases  without  further 
notice.  The  cases  decided  at  Nisi  Prius,  or  in 
the  Courts  of  Common  Law,  are  as  follows, 
taking  them  in  order  of  time.  The  first  is 
Annesley  v.  Anglesey  (17  St.  Tr.  1139),  tried  in 
Dublin  m  1743.  We  have  already  mentioned  the 
principal  point  in  this  case  as  having  been  quoted 
with  approval  by  Lord  Hatherley  in  GaHside  v. 
(hdram.  The  Question  was  whether  Lord  Angle- 
sey had  caused  Annesley,  the  true  heir  to  the 
property,  to  be  kidnapped  and  carried  off  to 
America  in  order  that  Lord  Anglesey  might  enjoy 
the  family  estates.  The  evidence  offered  was 
that  Lord  Anglesey  had  employed  an  attorney  to 
prosecute  Annesley  for  murder  in  respect  of  the 
death  of  a.  person  whom  Annesley  had  acci- 
dentally killed,  saying  he  would  "  Give  10,000Z.  if 
he  could  get  him  hanged."  On  this  evidence  the 
remarks  already  quoted,  and  others  to  the  same 
effect,  were  made  on  a  trial  at  bar.  The  next 
case  was  Rex  v.  Dixon  decided  in  1765  (3  Burr. 
1687).  In  this  case  one  Peach  had  produced 
forged  vouchers  before  a  master  in  Chancery,  and 
Dixon,  his  attorney,  was  subpcenaed  to  produce 
them  to  the  grand  jury  before  which  Peach  was 
indicted.  He  refused,  and  an  attachment  was 
moved  for  against  him,  but  the  court  refused  to 
grant  it.  It  does  not  appear  how  the  papers 
came  into  Dixon's  hands.  There  is  certainly 
nothing  to  show  that  Peach  gave  them  to  him  for 
any  umawf al  purpose.  He  may  have  deposited 
them  with  him  after  the  crime,  and  for  the 
purposes  of  his  defence.  The  next  case  is 
Cromack  v.  Heaihcoie  (2  B.  &  B.  4)  decided  in 
1820.  In  this  case  the  question  was  whether  a 
deed  was  fraudulent,  and  "  to  prove  the  fraud  the 
defendant  proposed,  amongst  other  evidence,  to 
call  Smith,  an  attorney,  to  whom  the  father  "  (the 
assignor)  "  had  applied  to  draw  the  assignment, 
and  who  had  refused  to  draw  it,  knowing  that  an 
execution  had  been  issued  against  the  father." 
The  full  Court  of  Common  Pleas,  Dallas,  C.J.  and 
Burrough  and  Bichardspn,  JJ.,  held  that  this 
evidence  was  rightly  rejected  at  the  trial.  This 
case  closely  resembles  the  one  now  before  us. 
Indeed,  the  only  distinction  is  that  the  objection 


tdken  to  the  evidence  was  that  the  privilege  of 
solicitors  extended  only  to  communications  made 
in  the  progress  of  a  cause.  The  court  accordingly 
do  not  seem  to  have  had  before  them  the  oon- 
siderations  to  which  we  have  addressed  ourselves. 
If  the  case  cannot  be  supported  on  this  ground 
we  differ  from  it,  as  it  seems  to  us  to  be  opposed 
not  only  to  all  principle  but  to  the  series  of 
authorities  which  we  have  already  referred  to.  It 
is  right  to  say  that  Cromack  v.  HeaihcoU  is 
•approved  of  in  ureenough  v.  CkukiU  and  in  other 
cases,  but  it  is  cited  only  as  a  general  statement 
of  the  doctrine  of  privile^,  and  the  particular 
point  now  under  consideration  is  not  discussed  or 
mentioned.  The  point  for  which  it  is  cited  is 
that  it  decides  that  privilege  is  not  confined  to 
communications  made  in  the  course  of  a  suit. 
The  next  case  is  Bex  v.  Smith  (1  Phillips  on  Evi- 
dence, by  Arnold,  118,  A.D.  1822).  In  this  esse 
Holroyd,  J.  refused  to  compel  an  attorney  to 
produce  a  forged  promissory  note  which  the 
prisoner  had  given  to  him  in  order  to  sue  npon  it. 
It  had  been  produced  before  the  magistrates  and 
returned  to  the  attorney  at  his  request,  as  he  said 
he  had  a  lien  on  it.  We  do  not  agree  with  this 
decision.  It  was  said  not  to  be  law  by  Pattison, 
J.  in  Beg.  v.  Avery  (8  C.  &  P.  ^96,  A-D.  1838). 
though  some  years  afterwards  he  said  that  "  the 
observations  he  was  reported  to  have  made  about 
it  seem  too  strong :"  (Beg,  v.  Tvff,  1  Den.  C.  C. 
324.)  The  Nisi  Prius  case  of  Doe  v.fiarrw  (5  CAP. 
592),  decided  in  1833  by  Justice,  afterwards 
Baron,  Parke,  was  precisely  similar  to  Cronuick  y. 
Heaihcoie,  and  was  decided  expressly  on  the 
authority  of  that  case.  The  case  of  Knigkt  v. 
Turquand  (2  M.  &  W.  101,  A.D.  1836)  was  also 
mentioned  to  us.  It  is  enough  to  say  of  it 
that  it  was  not  a  case  of  fraud  or  crime. 
The  next  case  is  Beg,  v.  Hayward  and  others 
(2  C.  &  K.  234,  A.D.  1846).  In  that  case 
Pollock,  C.B.  admitted  a  forged  will  which  the 
prisoners  by  a  trick  had  got  into  the  poBsessionof 
the  attorney  who  produced  it,  hopmg  that  he 
might  act  on  it,  as  he  did.  The  judges  held  that 
this  will  was  rightly  admitted,  there  having  been 
no  professional  confidence,  *'even  if  that  could 
have  made  any  difference."  This  case  is  an 
authority  in  favour  of  the  view  taken  by  us. 
There  can  in  reason  be  no  distinction  between 
getting  a  will  into  a  solicitor's  possession  by 
fraudulently  putting  it  amongst  other  documents 
and  getting  nis  advice  by  telling  a  lie  as  to  the 
object  for  which  it  is  asked.  The  last  case  to  be  men- 
tioned is  Bsg.  v.  Tuff  (1  Den.  C.  C.  325,  A.D.  1848» 
reported  also  as  Beg.  v.  Tylney,  18  L.  J.  37,  M.  C). 
In  this  case  the  inmctment  was  for  forging  a  wilL 
It  had  been  put  into  the  hands  of  an  attorney  in 
order  to  be  put  in  force,  and  the  question  was 
whether  he  could  produce  it  in  evidence.  The 
evidence  was  admitted,  and  on  the  prisoner's  con- 
viction a  case  was  reserved  for  the  fifteen 
judges.  They  recommended  a  pardon  on  another 
point,  and  gave  no  opinion  as  to  the  admissibOity 
of  the  evidence.  From  the  observations  made 
during  the  argument  by  different  learned  iudges* 
as  reported  in  the  Law  Journal,  it  would  seem 
that  there  was  some  difference  of  opinion  on  the 
subject  (see  Beg.  v.  Tylney,  18  L.  J.  378,  M.  C.). 
From  this  examination  of  the  authorities  it  will 
be  seen  that  we  differ  from  one  decision  of  the 
full  Court  of  Common  Pleas,  and  from  two 
decisions  at  Nisi  Prius,  but  we  do  so  on    the 
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strength  of  other  decisioiiB  which  appear  to  ns  not 
only  to  be  of  greater  authority,  but  also  to  be  more 
in  accordance  with  Ingal  principles  as  well  as  with 
justice  and  expediency.  We  have  one  other 
matter  to  notice.  We  were  greatly  pressed  with 
the  arg^oment  that,  speaking  practically,  the 
admission  of  any  such  exception  to  the  privilege 
of  legal  advisers  as  that  it  is  not  to  extend  to 
communications  made  in  fntherance  of  any 
criminal  or  fraudulent  purpose  would  greatly 
duninish  the  value  of  that  privilege.  The 
privilege  must,  it  was  argued,  be  violated  in 
order  to  ascertain  whether  it  exists.  The  secret 
must  be  told  in  order  to  see  whether  it  ought  to 
be  kept.  We  were  earnestly  pressed  to  lay  down 
Rome  rule  as  to  the  manner  in  which  this  conse- 
qaence  should  be  avoided.  The  only  thing 
which  we  feel  authorised  to  say  upon  this  matter 
IB,  that  in  each  particular  case  the  court  must 
determine  upon  the  facts  actually  given  in 
eridenoe  or  proposed  to  be  given  in  evidence, 
whether  it  seems  probable  that  the  accused 
person  may  have  consulted  his  legal  adviser,  not 
after  the  commission  of  the  crime  for  the  legiti- 
mate purpose  of  being  defended,  but  before  the 
commission  of  the  crime  for  the  purpose  of  being 
guided  or  helped  in  committing  it.  We  are  far 
from  saying  tnat  the  Question  wnether  the  advice 
was  taken  before  or  aiter  the  offence  will  always 
be  decisive  as  to  the  admissibility  of  such  evi- 
dence. Gourts  must  in  every  instance  judge  for 
themselves  on  the  special  facts  of  each  case,  just 
as  they  must  judge  whether  a  witness  deserves  to 
be  examined  on  the  supposition  that  he  is 
hostile,  or  whether  a  dying  declaration  was  made 
in  the  immediate  prospect  of  death.  In  this  par- 
ticular case  the  fact  that  there  had  been  a 
partnership  (which  was  proved  on  the  trial  of  the 
mlerpleader  issue),  the  assertion  that  it  had  been 
dissolved,  the  fact  that  directly  after  the  verdict 
a  solicitor  was  consulted,  and  that  the  execution 
creditor  was  met  by  a  bill  of  sale  which  purported 
to  have  been  made  by  the  defendant  to  the  man 
who  had  been  and  was  said  to  have  ceased  to  be 
his  partner,  made  it  probable  that  the  visit  to  the 
solicitor  really  was  intended  for  the  purpose  for 
which,  after  he  had  given  his  evidence,  it  turned 
OQt  to  have  been  intended.  If  the  interview  had 
been  for  an  innocent  purpose,  the  evidence  given 
would  have  done  the  defendants  good  instead  of 
harm.  Of  course  the  power  in  question  ought  to 
be  used  with  the  greatest  care  not  to  hamper 
prisoners  in  making  their  defence,  and  not  to 
enable  unscrupulous  persons  to  acquire  know- 
ledge to  which  they  nave  no  right,  and  every 
precaution  should  be  taken  against  compelling 
unneceiwary  disclosures.       Ctmviction  affirmed. 

Solicitor  for  the  prosecution,  Hie  Solicitar  to 
ike  Treaawry. 
Solicitors  for  the  defendants,  Palmer  and  BiiU, 


SttprmB  Cflixrt  of  liotbitature. 

♦ 

COURT   OF   APPEAL. 

Tuesday,  Oct,  28, 1884. 
(Before  Brett,  M.R.,  Gotton,  and  Lindlbt,  L.JJ.) 

The  Mebset  Docks  and  Hakbotjb  Boaed  v.  The 
OvEssEERS  of  Llai^eilian.  (a) 

Poor  rate— Lighthouse— Tower  of  lighthouse  used 
a«  teiegra/ph  station — RateahilUy  —  "Beneficial 
occupation  " — The  Mersey  Bocks  Acts. 

The  appellants  appeaJed  against  a  poor  rate  made 
by  the  respondents  in  a,ccorda/nce  with  a  supple- 
mental valuation  of  rateable  hereditaments  in  the 
pa/rish  of  Llaneilian,  wherein  the  appeUa/nts  were 
assessed  in  respect  of  a  lighthouse,  telegraph 
staiion,  houses,  buildings,  and  land  at  Point 
Lyna^,  at  the  gross  estimaied  value  of  3052.,  a>nd 
rateable  value  of  244Z. 

The  appellants  were  incorporated  as  a  body  of 
pubUc  trustees  by  the  Mersey  Docks  and  Harbour 
Act  1867,  and  the  property,  powers,  rights,  and 
privileges  of  the  lAverpool  Bock  Trustees,  in- 
cluding the  right  to  levy  certain  harbour  and 
light  dues  on  vessels  entering  the  port  of  Liver- 
pool, were  vested  in  the  appellants.  The  toUs 
were  so  fixed  thai,  with  the  other  receipts  of  the 
appellants  applicable  to  conservancy  purposes, 
tney  should  not  be  higher  than  necessary  for  con- 
servancy expenditure,  and  therefore  no  profits 
were  receivable  by  the  appellants  from  the  occu- 
pation of  any  of  the  property. 

The  lighthouse  consisted  of  a  tower  and  a  dwelling' 
house  adjoining.  In  the  tower  there  wa^  the 
Uaht-room,  which  contained  the  flash-light,  with 
cU>ckwork  for  regulating  the  finishes,  and  also  a 
room  used  for  working  a  telegraph  wire,  which 
was  one  of  the  connections  of  the  wire  from 
Birkenhead  to  Holyhead,  maintained  by  Her 
Majesty* s  Postmaster-General  for  the  exclusive 
use  of  the  appellants  under  an  agreem^ent.  The 
dweliing-house  adjoining  the  tower  and  the  other 
premises  were  occupied  by  the  light-keepers  as 
servants  of  the  appellants. 

The  tower  of  the  liakthouse  had  no  occupation 
valvs,  except  as  a  Tdghthovse  and  as  a  teUgraph 
station. 

The  appellants  contended  that  it  was  ru>t  rateable 
on  the  ground  thai  it  was  not  and  could  not  be 
the  subject  of  any  ben^idal  occupation  ;  and  they 
contended  that  the  premises  other  than  the  tower 
ought  to  be  assessed  upon  their  value  to  be  let 
from  year  to  year,  supposing  they  were  not  used 
for  the  light  or  telegraph,  but  were  disconnected 
therefi  om,  and  applied  to  any  other  purposes  for 
which  they  might  be  available. 

The  resporidents  contended  thai  the  whole  of  the 
premises  ought  to  be  assessed  upon  their  existing 
value  to  the  existing  occupiers. 

Held,  thai  the  tower  was  incapable  of  profitable 
occupation  either  as  a  lighthouse  or  as  a  telegraph 
station,  in  consequence  of  the  restrictions  as  to 
profits  contained  in  the  Mersey  Dock  Acts,  and 
was  therefore  not  rateable ;  but  that  the  adjoining 
premises  must  be  assessed  at  a  valuation  which 
took  into  consideration  the  existence  of  the  tower 
and  its  use  as  a  lighthouse  and  telegraph  station, 

(a)  BAported  by  A.  A.  HuPKiNS,  Esq.,  Barriater-at-Law. 
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and  not  at  their  value  supposing  them  to  he  die* 
connected  from  and  independent  of  the  tower. 
Judgment  of  Lord  Coleridge,  GJ.  and  Mathew,  J. 
(61  L,  T.  Eep.  N.  8.  62)  varied. 

This  was  an  appeal  from  a  judgment  of  Lord 
Coleridge,  C.J.  and  Mathew,  J.  (reported  51  L.  T. 
Bep.  N.  S.  62)  on  a  special  case. 

Bighorn,  Q.C.  and  Carver  for  the  Board. — ^We  do 
not  argue  the  point  that  was  taken  in  the  court 
below  upon  the  430th  section  of  the  Merchant 
Shippinar  Act  1854  (17  &  18  Vict.  c.  104),  conced- 
ing that  it  does  not  apply  to  the  present  case. 
The  appellants  are  expressly  restricted  by  statute 
from  making  any  piont  out  of  their  property  used 
for  conservancy  purposes,  and  here  the  tower,  both 
as  a  lighthouse  and  as  a  telegraph  station,  is  so 
used.  In  neither  capacity  thererore  is  the  tower 
rateable.  There  is  no  such  distinction  between 
the  two  uses  of  the  tower  as  the  Divisional  Court 
has  drawn.  The  adjoining  premises  must  be  con- 
sidered without  reference  to  the  tower.  [Cotton, 
L.J. — Supposing  a  collection  of  artisans'  houses 
to  be  built  in  the  immediate  neighbourhood  of 
some  great  factory,  are  not  the  values  of  those 
houses  enhanced  by  the  existence  of  the  factory  P] 
It  does  not  follow  that  they  will  be.    They  cited 

The  Commiteionen,  ^e.  of  New  Shoreham  v.  The 

Overgeert  of  Lancing,  22  L.  T.  Bep.  K.  S.  434; 

L.  Bep.  5  Q.  B.  489 ; 
The  Metropolitan  Board  of  Works  v.  The  Overseers  of 

West  Ham,  23  L.  T.  Bep.  N.  S.  490;    L.  Bep. 

6  Q.  B.  DiT.  193 ; 
Mersey  Docks  t.  Cameron,  12  L.  T.  Bep.  N.  S.  648; 

11  H.  of  L.  443. 

WIntyre,  Q.C.  (Marshall  with  him)  for  the  over- 
seers.— ^A  tenant  miffht  rent  the  whole  of  the  dock 
estate,  and  the  lighthouse  would  increase  the 
value  of  that  estate.  The  lighthouse  therefore  is 
rateable.  It  does  not  follow  that  property  is  not 
rateable  because  you  cannot  get  a  hypothetical 
tenant  for  it.  They  referred  to 
B,  V.  Coke,  5  B.  A  0.  797. 

Bbbtt,  M.B. — I  cannot  say  that  the  facts  are 
very  clearly  stated  in  the  case,  or  that  the  ques- 
tions askea  are  put  in  very  clear  terms,  but  it 
seems  to  me  that  there  are  two  kinds  of  buildings 
upon  Point  Lynas,  first,  a  tower,  which  is  occu- 
pied by  the  appellants,  and,  secondly,  certain 
nouses  close  to  the  tower,  which  are  also  occupied 
by  the  appellants.  As  to  the  tower,  it  is  usea  as 
a  lighthouse,  and  for  the  purpose  of  working  a 
telegraph  wire  from  it,  and,  as  far  as  I  can  see,  I 
should 'say  that  the  truth  is,  that  it  is  neither 
used  for  nor  useful  for  any  other  purpose.  The 
houses,  however,  close  to  it,  are  used  and  occupied 
as  dwelling-houses  by  the  servants  of  the  appel- 
lants, who  are  there  for  the  urpose  of  worKinc^ 
the  light  and  the  telegraph.  These  houses  are 
dwelling-houses,  and,  with  the  tower,  are  all  the 
property  of  the  dock  board.  The  use  of  the 
tower  is  certainly  regulated  by  Acts  of  Parlia- 
ment, which  deals  with  its  use  both  as  a  light- 
house and  a  telegraph  station.  Those  Acts  of 
Parliament  have  treated  it  as  what  is  called 
conservancy  apparatus — that  is,  apparatus  for  the 
safety  of  shipping  coming  into  the  port  of  Liver- 
pool. That  conservancy  apparatus  causes  to  the 
dock  board  large  expenditure,  and  in  respect  of 
that  expenditure  the  dock  board  is  certainly 
entitled  to  the  receipts  from  its  other  sources 
of  income,  but  it  seems  to  me  plain  that,  upon 
the  proper  construction  of  the  Acts  of  Parlia- 


ment, the  receipts  may  never  legally  exceed  the 
expenditure.  When,  therefore,  you  come  to  con- 
sioer  the  case  of  a  hypothetical  tenant  who  may 
be  supposed  to  rent  tiois  tower,  you  must  suppose 
him  to  rent  it  subject  to  the  Acts  of  Parliament, 
because  if  he  did  not  do  so  he  would  have  no 
power  to  levy  tolls  at  all.  But  if  he  takes  it 
subject  to  the  Acts  of  Parliament,  he  must  also 
take  it  subject  to  the  burden  imposed  thereby, 
which,  in  this  case,  is  that  he  never  can  charge 
more  than  will  be  sufficient  to  pay  the  expenses. 
Therefore,  if  this  is  so,  there  never  can  be  any 
profitable  occupation  of  the  tower,  it  has  been 
struck  with  sterility  by  statute,  and  can  have  no 
beneficial  value.  'Aieref ore,  as  &r  as  regards  the 
tower,  both  as  a  lighthouse  and  as  a  telegraph 
station,  it  being  in  both  capacities  Bubj|ect  to  tne 
Acts  of  Parlmment,  I  think  that  m  neither 
capacity  is  it  rateable,  for  in  neither  capacity  is  it, 
or  can  it  be,  the  subject  of  any  beneficial  oocupsr 
tion ;  and,  apart  from  the  purposes  for  which  it  is 
used,  the  case  finds  that  it  is  not  useful  for  any 
other  purpose.  As  to  the  dwelling-houses,  it  is 
clear,  to  my  mind,  that  they  are  capable  of 
beneficial  occupation,  for  there  is  nothing  in  the 
Acts  of  Parliament  to  prevent  the  dock  board 
letting  them  at  any  time,  and  a  hypothetical 
tenant  would  certainly  be  willing  to  pay 
some  rent  for  them.  But  then  the  ques- 
tion arises  what  is  the  true  measure  of 
rateable  value  in  respect  of  these  houses?  The 
suggestion  that  in  order  to  get  at  that  value  the 
revenues  of  the  dock  board  are  to  be  taken  into 
account  is  contrary  to  every  decided  case.  They 
must  be  treated  as  buildings  capable  of  bein^  let 
as  dwelline-houses,  but  in  a  particular  position 
with  res^sucd  to  something  else.  The  neighbour^ 
hood  must  be  taken  into  account — that  is  plain. 
A  house  has  a  greater  letting  value  as  a  dwelling- 
house  if  it  is  in  the  neighbourhood  of  Groevenor> 
square  than  if  it  is  in  the  neighbourhood  of 
St.  Gile's ;  and  similarly  buildings  which  are 
capable  of  being  let  as  workmen's  cottages  will 
certainly  have  a  greater,  letting  value  if  tney  are 
in  the  neighbourhood  of  some  laige  factory  than 
if  they  are  not.  In  such  a  case,  then,  the  exist- 
ence of  the  factory  might  properly  be  taken  into 
account,  because  it  aSects  tne  letting  value  of 
the  cottages.  Comiufl:,  then,  to  the  facts  of  this 
case,  there  is  here  a  lighthouse  and  a  telegraph 
station  in  existence,  and  to  be  used  for  those 

?iurpo6es  in  connection  with  the  port  of  LiverpooL 
t  is  obvious  that,  as  long  as  that  state  of  thion 
lasts,  workmen  will  be  wanted  to  work  the  li^t 
and  the  telegraph  station.  Where  will  these 
workmen  live  P  It  is  obvious  that  they  can  most 
conveniently  live  in  the  adioininsr  houses.  The 
hypothetical  tenant,  therefore,  might  &irly  take 
into  consideration  the  fact  that  the  dock  board 
would  probably  want  these  houses  for  its  work 
people,  and  therefore  the  existence  of  the  tower, 
used  by  the  dock  board  as  a  lighthouse,  and  a 
telegraph  station  is  a  circumstance  which  the 
tenant  might  properly  take  into  considerati(Hi, 
and  in  respect  of  which  he  might  be  willing  to 
ffive  a  higher  rent  for  these  houses  as  dwelling- 
houses.  To  that  extent,  then,  and  to  that  extent 
only,  as  it  seems  to  me,  may  we  take  into  aooonnt 
the  existence  of  the  tower.  This,  I  think,  is  the 
case  put  in  the  third  question,  and  therefore  the 
raceable  value  will  be  fixed  at  761.  Some  question 
arose  as  to  which  of  the  questions  did  put  this 
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case,  but  I  think  it  is  clearly  the  third,  for,  if  not, 
there  is  no  difEerenoe  between  the  third  and 
fourth  questions ;  for  the  fourth  question  con- 
templates the  striking  of  the  tower  out  of  the 
oalculation  entirely,  and  estim»tinff  the  value  of 
these  cottages  as  if  the  tower  £d  not  exist. 
Therefore,  it  seems  to  me  that  the  true  answer 
in  this  case  is  that  the  tower  is  not  to  be  rated, 
because  it  has  no  occupation  yalue,  but  that  the 
houses  are  to  be  rated  at  762. 

Cotton,  L.J. — ^In  this  case  there  are  substan- 
tially two  questions.  The  first  two  questions  upon 
the  case  are  in  reality  one,  because  they  both 
rdate  to  the  tower  in  its  two  different  capacities, 
the  one  as  a  lighthouse  the  other  as  a  t^egraph 
station.  In  my  opinion  the  telegraph  station  and 
lighthouse  are  upon  the  same  f ootmg.  They  are 
both  used  for  conserrancy  purposes,  and  the  case 
finds  that  the  tower  has  no  value  except  as  a 
lighthouse  or  telegraph  station.  But  being  thus 
used  for  conservancy  purposes,  the  tower  would 
only  be  capable  of  b^eficial  occupation  by  reason 
of  the  light  dues  and  the  use  oz  the  telegraph ; 
bat  these  receipts  are  so  restricted  by  Acts  of 
Parliament  that  they  cannot  be  fixed  so  as  to 
produce  a  beneficial  or  profitable  result  to  the 
Wrd.  Any  hypothetical  tenant,  therefore,  who 
took  these  premises  must  take  them  subject  to 
these  parliamentary  fetters,  and  the  result  of 
coarse  would  be  that  he  could  not  possibly  obtain 
•ay  beneficial  or  profitable  result.  In  my  opinion, 
therefore,  the  tower  cannot  be  rated  in  respect  of 
the  lighthouse  and  telegraph,  and  it  is  found  that 
it  has  no  other  occupation  value;  therefore  our 
answer  must  be  in  favour  of  the  appellants.  On 
the  second  point,  as  to  the  dwellmg-house,  Uie 
difficulty  in  my  mind  is  to  understand  what  are 
the  alternatives  presented,  but  I  think  that  the 
fourth  alternative  means  that  the  lighthouse  is  to 
be  left  out  of  si^ht  in  the  calculation  altogether, 
bat  that,  accordmg  to  the  third  alternative,  if  the 
existence  of  the  tower  is  to  be  taken  into  account, 
76L  is  to  be  the  rateable  value.  I  think  the  third 
alternative  is  the  right  one.  The  tower  is  not  to 
be  rated  in  respect  of  its  use  as  a  lighthouse  or 
telegraph  station,  but  as  a  ^t  it  is  so^used,  and 
the  j^t  of  its  being  so  used  necessitates  that 
there  shall  be  servants  there,  and  the  necessity  of 
servants  beino:  there  to  work  the  tower  may  be 
taken  into  account  in  considering  the  value  of 
such  houses  as  those  servants  would  probably 
occupy.  Anv  person  taking  these  houses  would 
he  influenced  as  to  the  amount  of  rent  by  the 
fact  of  the  adjoining  tower  being  used  for  such 
a  porpose,  and  there  would  be  a  greater  proba- 
bility of  the  houses  being  occupied  at  a  beneficial 
reot  from  the  fact  that  this  tower  exinted  and 
was  BO  used.  I  think  therefore  that  the  tower 
caanot  be  disre|;arded  altogether,  but  must  be 
taken  into  consideration  to  this  extent,  though 
the  board  is  not  to  be  rated  in  respect  of  it.  The 
third  alternative  seems  to  put  this  view,  and 
therefore  the  rateable  value  is  the  amount  there 
fixed,  namely  76Z. 

Ldidlbt,  L.J. — ^I  am  of  the  same  opinion,  for 
the  same  reasons.  Mathew,  J.  seems  to  have 
seen  his  way  to  distinguish  between  the  case  of 
the  tower  used  as  a  lighthouse,  and  the  case  of 
the  tower  used  as  a  telegraph  station.  I  cannot 
find  any  ground  for  any  such  distinction  in  the 
case.  Judgment  varied. 


Solicitors  for  the  appeUante,  Vewn  and  Co.  for 
A,  T,  Spuirey,  Liverpool. 

Solicitors  lor  the  respondents,  Eaveneoroft  and 
Oo,,  for  W,  Fcmnmg,  Amlwch. 


Nov.  7  cmd  8, 1884. 

(Before  Bbxtt,  M.B.,  Ootton,  and  Lindlet,  L.JJ.) 

Todd  v»  Bobinson.  (a) 

PubUe  EeaUh  Act  1875  (38  ^  39  Viet.  c.  55),  s.  193 
— Penal  action — Offieer  of  howrd — *'  Concerned  or 
intereeted  in"  a  contract — 8ha/reholder. 

A  derh  to  a  dietrid  local  hoard,  who  %$  a  share' 
holder  in  a  gas  company  which  wvmUee  gaa  in 
the  dietrid,  and  ie  paid  for  ench  gas  by  the  local 
hoard,  M  a/n  officer ''  vntereeted  in"  a  conStra^  made 
with  the  board,  and  ie  liable  to  penaltiee  vnder 
eect.  193  of  the  PuhUe  HeaUh  Act  1875  (38  ^  39 
Vict,  c,  65). 

This  was  an  appeal  from  a  judgment  of  Field,  J. 
at  the  trial. 

The  action  was  brought  for  penalties  under 
sect.  193  of  the  Public  Health  Act  1875,  and  was 
tried  at  Newcastle,  on  the  18th  Jan.  1884,  before 
the  learned  judge  without  a  jury,  and  judgment 
was  entered  for  the  plaintiff  for  502.  and  costs. 

It  appeared  that  the  defendant,  in  July  and 
Aug.  1882,  and  subsequently,  was  clerk 'to  the 
Oowpen  District  Local  Board,  and  at  the  same 
time  was  a  shareholder  in  the  Blyth  and  Cowipen 
Oas  Oompany.  This  company,  during  the  year 
1882,  suppliea  gas  for  the  purposes  of  the  Oowpen 
District  Local  Board,  and  was  paid  by  the  bcM^rd 
at  the  rate  of  460.  per  lamp  for  tne  season.  There 
was  no  contract  under  seial,  but  the  terms  were 
embodied  in  a  letter  written  by  the  secretary  of 
the  gas  company  to  the  board,  and  were  accepted 
by  resolution  of  the  board  duly  entered  on  the 
minutes  of  the  board. 

Sect.  193  of  the  Public  Health  Act  1875  (38  A  39^ 

Vict.  c.  55)  is  as  follows  :— 

Offloers  or  servantB  appointed  or  employed  under 
this  Act  by  the  local  aathority  shall  not  in  any 
wise  be  conoemed  or  interested  in  any  bargain 
or  oontraot  made  with  moh  aathority  for  any 
of  the  ptuposeB  of  this  Aot.  If  any  snoh  oi&cer  or 
aenrant  is  so  oonoemed  or  interested,  or  under  oolonr 
of  his  ofl&oe  or  employment,  exaots  or  aooepts  any 
fee  or  reward  whataoever  other  than  his  proper  salary, 
wages,  and  allowances,  he  shall  be  incapable  of  after-  . 
wards  holding  or  continuing  in  any  office  or  employment 
nnder  this  Aot,  and  shall  forfeit  and  pay  the  sum  of  501., 
which  may  be  recovered  by  any  person,  with  full  costs 
of  suit,  by  action  of  debt. 

The  defendant  appealed. 

T,  W.  Chitty  for  the  defendant. — ^There  was  no 
contract  under  seal,  as  required  by  sect.  174.  In 
law  there  was  no  contract  with  tne  board  at  all. 
The  defendant  was  not  "  concerned  or  interested  '* 
in  the  contract.  He  had  nothing  but  an  interest 
in  the  company,  and  that  interest  was  nothing 
but  an  interest  in  the  payment  of  dividends.  It 
would  be  absurd  to  suppose  that  the  Legislature 
intended  the  severe  penalties  named  in  sect.  193 
to  attach  to  any  person  who  happened  to  be  a 
shareholder  in  a  company  which,  possibly  without 
his  knowledge,  might  noake  a  contract  with  his 
board.  The  action  was  not  brought  within  one 
year  from  the  date  of  the  alleged  contract,  as  re- 
quired by  31  Eliz.  c.  5,  and  is  tnerefore  too  late. 

(a)  Beportad  by  A.  A.  Hopuxs  Esq.,  BarriBteroat-Law. 
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Boaamquet,  Q.G.  and  /.  L,  WaUon  for  the  plain- 
tiff.— As  to  the  point  of  limitation  of  time,  the 
offence  was  continuing,  the  fixed  date  of  the 
making  of  the  contract  most  not  be  taken  as  the 
time  from  which  the  limitation  mns.  A  contract 
under  seal  was  not  necessaiy  under  sect.  174, 
because  this  was  a  contract  amounting  to  less 
than  501.  from  daj  to  day.  The  defendant  is 
clearly  interested  in  the  contract.  The  words 
were  meant  to  include  the  case  of  a  shareholder. 
Where  such  an  interest  as  the  interest  of  a  share- 
holder has  been  intended  to  be  excepted  out  of 
such  a  section  as  this  in  an  Act  of  Parliament,  it 
has  always  been  done  in  express  terms.  See  the 
provision  as  to  members  in  rule  64  of  the  schedule 
to  this  Act ,  and  further  see  5  &  6  Will,  4,  c.  76, 
§.  28 ;  32  &  33  Yict.  c.  55,  s.  5.  A  shareholder  is 
clearly  a  person  having  an  interest : 

Dimes  v.   The   Qrcmd  Jwnction   Canal   Compcmy^ 
8  H.  of  L.  Gas.  759. 

ChUiy  in  reply. 

Bbett,  M.R. — I  join  with  the  learned  judge  who 
tried  this  case  in  his  regret  at  having  to  come  to 
this  decision,  but  I  feel   obliged  to  affirm  his 
judgment.    The  question  is,  whether  it  can  be 
said  that  the  defendant,  who  is  merely  a  share- 
holder in  the  g8»  company  that    supplies  the 
district  with  gas,  is  a  person  interested  in  the 
contract  made  with    the    board  whose  servant 
he  is.    The  case  in  the  House  of  Lords  to  which 
we  have  been  referred  decides  that  holding  sliares 
in  a  company  is  being  interested  therein;  and 
the  whole  question  now  is,  whether  this  Act  of 
Parliament  meant  to  strike  at  such  an  interest. 
We  have  been  referred  to  another  Act,  drawn 
substantiallv  in  the  same  terms,  for  the  omission 
of  the  words  "directly  or  indirectly"  does  not 
make  a  substantial  difference;  and  what  do  we 
find  ?    We  find  that  the  Legislature  subsequently, 
by  an  amending  Act,  enacted  'that  the  previous 
Act  was  not  to  apply  to  shareholders  for  the 
future.    That  assumes,  as  it  seems  to  me,  that 
without    an    express    exemption    a    shareholder 
would  be  interested.    If,  then,  the  defendant  is 
**  interested  in  "  this  contract,  he  is  liable  in  this 
action  if  it  has  been  brought  in  time.    Now,  the 
penalty  is,  not  in  re8]3ect  of  making  the  contract, 
but  in  respect  of  being  interested  therein;  and 
there  is  no  suggestion  that  he  was  not  so  inte- 
rested during  all    the  time    that  the    contract 
subsisted,  and  that  was,  in  fact,  down  to  the  very 
time  of  trial  of  this  action.    The  point  as  to  time, 
therefore,  falls  to  the  ^n^und,  and  this  appeal 
must  be  dismissed. 

Cotton,  L.J. — I  am  of  the  same  opinion.  It  is 
not  BU{2:fi:ested  that  the  defendant  has  acted  in 
any  wajr  corruptly,  but  he  has  transgressed  the 
rule  laid  down  in  the  statute,  and  the  statute 
gives  the  penalty  quite  independently  of  any 
corruption.  In  my  opinion,  the  defendant  was 
"interested  in"  the  contract.  The  schedule  to 
the  Act  helps  to  show  that  he  was,  because  par- 
ticipation in  profits  is  there  made  a  form  of 
interest,  and  the  defendant  without  doubt  par- 
ticipated in  the  profits  of  the  gas  company. 
Holiing  of  shares  is,  therefore,  I  think,  such  an 
interest  as  is  aimed  at  by  this  section,  and  that 
interest  the  defendant  had  at  the  time  the  action 
was  brought,  and  even  later. 

LiNDLEY,  L.J. — I  agree.  I  see  no  escape  from 
the  words  of  sect.  193,  explained  as  I  think  it  is 


by  the  light  thrown  upon  it  by  rule  64  in  the 
schedule.  I  regret  that  this  appeal  must  be 
dismissed.  Appeal  diimisBed. 

Solicitors  for  the  plaintiff,  Brovmlow  and  Howe, 
for  dark,  Newcastle-on-Tvne. 

Solicitors  for  the  defendant,  /.  E,  and  H,  Scott, 
for  W.  8.  BaglUh,  Newcastle-on-Tyne. 


Bee.  9  <md  10, 1884 
(Before  Brett,  M.R.,  Cotton  and  Linbut,  L JJ.) 
Reo.  v.  White  and  othebs.  (a) 

APPEAL  PSOH  THE  QUEEN's  BENCH  DIVISION. 

Overseere — Bill  in  ParUameni — Ccuiing  burden  on 
ratea — Esopenaee  of  oppoaUion — Allowance  by  dw- 
trict  auduor, 

A  private  BiU,  containing  dauaea  which  woM  ha^a 
impoaed  a  burden  on  the  ratea  of  a  pariah,  vfoa 
eucceaafulkf  oppoaed  in  Parliament  oy  the  over- 
aeera  of  the  pouriah.  The  expenses  of  opposing 
the  Bill  were  cha/rged  by  the  overseers  in  tiia 
pariah  accounts,  and  allowed  by  the  district  auditor. 

EML  (reversing  an  order  to  quash  such  allowance), 
that,  the  expenses  having  been  rec^onaUy  incurred 
in  opposing  a  project  which  would  cast  a  burden 
on  Ae  rates,  were  properly  charged  by  the  over- 
aeera,  and  rightly  allowed  by  the  auditor. 

R.  V.  The  Inhabitants  of  Essex  (4  T.  B.  591) 
approved. 

Judgment  of  Walhin  Williama  amd  SmOh,  JJ. 
(reported  49  L.   T.  Bep.  N.  8. 183)  overruled. 

In  the  session  of  1882,  a  Bill,  entitled  "  The  Bristol 
Port  and  Dock  Commission  Bill,"  was  presented 
to  Parliament,  by  which  Bill  power  was  sought  to 
constitute  a  commission  for  the  purpose  of 
acquiring  and  working  the  docks  at  Bristol,  and  for 
the  purpose  of  the  Bill  to  raise,  if  necessary, 
moneys  out  of  the  poor  rates  of  the  city  and 
county  of  Bristol  and  certain  parishes  adjoining, 
of  which  the  parish  of  St.  George  was  one.  Upon 
its  becoming  known  what  powers  the  Bill  sought 
to  obtain,  the  overseers  of  tne  parish  of  St.  Greorge 
called  a  meeting  of  the  vestry  of  the  pari^ 
which  meeting  passed  a  resolution  that  the  Bill 
should  be  opposed,  and  authorising  the  overseers 
to  oppose  the  Bill  in  Parliament,  and  to  take  steps 
and  mcur  such  expenses  in  opposing  it  as  they 
should  think  necessary.  The  churchwardens  and 
overseers  thereupon  proceeded  to  oppose  the  Bill, 
and  presented  a  petition  against  it ;  and  upon  the 
Bill  coming  before  a  committee  of  the  House  of 
Lords,  they  were  heard  by  counsel  in  opposition 
to  the  Bill,  which  was  ultimately  rejected  by  the 
Lords'  committee.  In  opposing  the  Bill,  the 
churchwardens  and  overseers  incurred  costs  and 
erpenses  amounting,  as  allowed  on  taxation,  to 
3271.  14«.  Sd.,  which  sum  was  paid  by  them  oat 
of  moneys  in  their  hands,  arising  out  of  the  poor 
rates  of  the  parish  of  St.  Greorge,  and  was  charged 
by  them  in  their  parish  accounts. 

A  rule  nisi  for  a  writ  of  certiorari  was  obtained 
on  behalf  of  Thomas  Dix  Sibly,  a  ratepayer  of  the 
parish,  to  remove  into  the  High  Court  the 
auditor's  certificate  of  allowance. 

This  rule  was  made  absolute  with  costs  against 
the  overseers  by  Watkin  Williams  and  Smiui,  JJ. 
in  a  judgment  (reported  49  L.  T.  Bep.  N.  S.  183), 

(a)  Beported  by  P.  B.  Hctohins,  Esq.,  Barrlster-at-lAV. 
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where  the  auditor's  certificate  and  the  reasons 
given  by  him  for  the  allowance  are  set  ont. 

A  rule  to  qnash  the  certificate  of  allowance 
having  been  made  absolute  bj  Lord  Coleridge,  C.J. 
and  Stephen,  J.,  the  overseers  appealed. 

■  Bee.  9.  —  A.  Charles,  Q.C.  and  PiU  Lewis  for 
the  appellants. 

E.  MaMhewa,  Q.C.  and  A.  Glen  for  Sibly. 

E.  B.  Greene  and  Wigraan  for  the  auditor. 

The  following  authorities  were  referred  to : 

Beg.  V.  Stewart,  12  A.  A  E.  778  ; 
Bright  t.  North,  2  FhiUipB,  216 ; 
Attomey'Oenerul  v.  M<iyor,  Ac,  o/Breeon,  40  L.  T. 

Bep.  N.  S.  52 ;  10  Ch.  Div.  204 ; 
B.  V.  Commistionert  of  Sewertfor  the  Tower  Eamlete, 

IB.  &  Ad.  2^; 
Beg.  V.  Fouch,  2  Q.  B.  906; 
B.  V.  Qwyer,  2  A.  A  £.  216 ; 
B.  V.  Johruon,  5  A.  A  E.  340 ; 
Attomay-Oeneral  v.  Wilkineon,  28  L.  J.  992,  Ch. ; 
fi.  V.  The  Ifihabitante  ofEssese,  4  T.  B.  581. 

Bee.  10. — ^The  following  judgments  were  de- 
livered : — 

BsBTT,  M.B. — ^In  this  case  a  private  Bill  was 
proposed  for  the  purpose  of  making  certain  docks, 
and  the  Bill  contained  clauses,  the  effect  of  which 
would  be  to  throw  a  burden  on  the  rates  of  the 
parish,  of  which  the  appellants  are  overseers.  A 
meeting  of  the  vestry,  called  bv  the  overseers, 
came  unanimously  to  the  conclusion  that  the 
overseers  should  oppose  these  clauses  in  the  Bill, 
and  consequently  the  overseers  in  their  official 
capacity  petitioned  against  the  clauses,  and  caused 
them  to  oe  opposed  successfully.  The  expense  of 
this  opposition  was  charged  by  the  overseers  in 
their  account,  and  allowed  by  the  auditor.  The 
Divisional  Court  overruled  the  decision  of  the 
auditor,  and  said  that  the  expenses  could  not 
legally  be  thrown  on  the  rates.  The  result  was 
that  the  overseers  were  left  personallv  liable. 
The  question  for  our  decision  is,  whether  the 
burden  of  these  expenses  ought  to  be  thrown  upon 
the  rates,  and,  therefore,  whether  the  expenses 
can  properly  be  allowed  by  the  auditor.  In  the 
argument  before  us,  we  were  referred  to  the  case 
of  B.  V.  The  InhahUante  of  Essex  (4  T.  E.  591, 
which  was  not  cited  in  the  court  below.  It  was 
contended  for  the  respondent  that  the  overseers 
were  mere  ministerial  agents  or  officers.  It  was 
admitted  that  they  were  not  so  in  old  days,  but 
it  was  urged  that  thev  had  become  so  by  a  course 
of  legislation,  which  nas  never  declared  that  they 
should  be  so.  I  am  of  opinion  that  they  are  not 
merely  ministerial  officers.  Overseers  are  bound 
to  levy  a  rate  to  meet  the  expenditure  incurred 
for  the  relief  of  the  poor;  but  there  are  other 
expenses  thrown  upon  the  rates  for  which  they 
are  bound  to  provide.  The  overseers  have  to  take 
into  account  all  the  different  things  to  be  pro- 
vided for  out  of  the  rates,  and  it  is  their  duty 
to  make  a  rate  sufficient  to  meet  all  the  require- 
ments of  the  year.  It  is  admitted  that  there  is  a 
margin,  as  to  which  the  overseers  are  the  judges. 
Moreover,  the  rate  is,  in  some  respect,  prospective. 
It  seems  to  me,  therefore,  that  to  say  that  the 
overseers  are-  mere  ministerial  officers  is  clearly 
wrong.  It  is  their  duty  to  levy  a  rate  which,  upon 
the  whole,  will  produce  no  more  than  it  fairlj 
ought  to  produce.  It  is  further  admitted  that  it 
is  the  duty  of  the  overseers  to  see  that  no  impro- 
per, that  is,  no  illegal,  burden  is  thrown  upon  the 


rates.  For  instance,  if  an  attempt  is  made  to 
charge  the  parish  with  the  maintenance  of  a 
pauper  who  nas  no  settlement  there,  it  becomes 
the  duty  of  the  overseers  to  resist  such  an  attempt, 
in  order  to  save  the  rates  from  an  improper 
burden.  In  settlement  cases,  and  in  any  ratmg 
case,  if  the  overseers  are  of  opinion  that  an  im- 
proper burden  is  sought  to  be  imposed  upon  the 
parish,  they  have  power  to  resist  the  attempt  to 
impose  such  a  burden.  The  overseers  have  no 
remuneration,  and  a  considerable  burden  is  cast 
upon  them.  It  follows,  from  the  necessity  of  the 
case,  that,  where  they  rightly  protect  the  parish 
rates,  the  moderitte  expenses  of  so  doing  are 
always  allowed  to  them.  This  principle  was 
admitted  in  the  court  below  to  extend  to  settle- 
ment and  rating  cases ;  but  it  was  contended  for 
the  present  respondent  that  the  principle  had 
never  cone  further  than  this.  However,  m  B.  v. 
The  Inhabitants  of  Essex  (4  T.  R.  691),  which  was 
not  referred  to  m  the  court  below,  the  judges 
went  further,  and  held  that,  in  cases  analogous  to 
settlement  cases,  the  same  rule  applied.  This 
principle  appears  to  me  to  be  a  just  and  righteous 
principle,  and  one  which  ought  to  be  applied  to 
the  law  relating  to  overseers.  It  remains  to  be 
considered  whether  the  present  case  comes  within 
this  principle.  An  attempt  was  here  made  to 
throw  a  burden  upon  the  rates  in  favour  of  the 
promoters  of  a  private  Bill  in  Parliament.  I  do 
not  think  the  principle  I  have  referred  to  would 
apply  to  the  case  of  a  public  Bill,  for  that  is  con- 
sidered as  being  passed  by  the  Legislature  for  the 
purposes  of  the  whole  country ;  but  here  the  Bill 
m  Question  would  have  thrown  a  considerable 
buraen  on  the  rates  of  the  parish.  I  am  of 
opinion  that,  under  such  circumstances,  according 
to  the  decision  in  B,  v.  The  Inhabitants  of  Essex 
(4  T.  B.  591),  the  overseers  were  entitled,  at  the 
instance  of  proper  persons,  to  take  measures  for 
the  protection  of  the  ratepayers.  Overseers  must, 
however,  be  careful,  and  I  do  not  think  that  they 
would  be  justified  in  promoting  a  Bill  for  the  pur- 
pose of  relieving  the  rates.  The  principle  I  have 
mentioned  is,  in  my  opinion,  connned  to  defence 
against  an  attack  on  tne  rates.  Here,  however, 
the  opposition  was  a  pure  matter  of  defence.  The 
auditor  came  to  the  conclusion  that  what  was 
done  was  reasonable,  and  I  agree  with  him.  It 
is  not  alleged  that  the  expenses  are  immoderate. 
If  they  had  been,  I  should  have  said  that,  beyond 
a  moderate  amount,  they  ought  to  be  disallowed. 
Therefore,  this  being  the  case  of  a  reasonable 
defence  against  a  project  which  would  have 
burdened  the  rates,  I  am  of  opinion  that,  accord- 
ing to  the  principle  of  the  decision  in  B.  v.  The 
iTUtabUa/nis  of  Essex  (4  T.  B.  591),  the  auditor 
waf  right  in  allowing  the  expenses  of  the  over- 
seers out  of  the  rates.  For  these  reasons  I 
differ  from  the  judgment  of  the  Divisional 
Court,  who  were  not  assisted  by  having  their 
attention  caUed  to  the  decision  to  which  I  have 
referred. 

Cotton  L.J.  concurred. 

LiVDLET,  L.J. — I  am  of  the  same  opinion.  I 
wish  to  add  that  I  think  the  principle  ought  to  be 
confined  to  cases  exactly  like  the  present,  or  so 
nearly  like  that  no  practical  distinction  can  be 
drawn.  Here  it  was  sought,  b^  a  private  Bill 
promoted  by  individuals  for  their  own  profit,  to 
cast  a  burden  upon  the  rates  of  the  parisn.    I  am 
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of  opinion  that  tbe  overseers,  being  authorised 
by  tne  vestry,  were  justified  in  incurring  these 
expenses.  ^^^j  dOowed. 

Solicitors  for  the  complainant  8ibly»  Merediths, 
Eoherts,  and  MiUa,  agents  for  8My  and  DieSeen- 
son,  Bristol. 

Solicitors  for  G.  S.  White,  the  district  auditor, 
Peacock  and  Ooddard,  agents  for  MulUnge,  EUeti, 
and  Co.,  Cirencester. 

SoUcitors  for  the  Overseers  of  St.  (George's, 
Wwrry,  Bohvne,  Burgess,  and  Co.,  agents  for 
/.  W.  8.  Dim,  Bristol. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S   BENCH  DIVISION. 

Wed/nesdani,  March  5, 1884 

(Before  Day  and  Smith,  JJ.) 

The  Beadttbib  Local  Boabd  op  Health 

V.  BoTTON.  (a) 

Noxious  or  offensive  trade — Business  of  fish-frying 
-^PuhUc  HeaUh  Act  1875  (38  ^  39  Vict.  c.  55), 
s.  112. 

By  the  imh  section  of  the  Public  EeaUh  Act  1875 
(38  §r  39  Vict,  c,  55)  it  is  provided  that  cuny 
person  who,  after  the  passing  of  this  Ad, 
estciblishes  within  the  district  qf  an  urban 
authority,  without  their  consent  in  writinq,  any 
offensive  trade,  that  is  to  say,  the  trade  qf  ohoO' 
boiler,  or  bone-boiler,  or  jeUmonqer,  or  soap- 
boiler, or  taUow-meUer,  or  tripe-boiler,  or  any 
other  noxious  or  offensive  trade,  busi/ness,  or 
ma/Mifactwre,  shaU  be  Viable  to  a  penalty,  ^c, 

A  fish-frying  business,  which  is  as  afadt  an  oWefn- 
svoe  business  by  reason  qf  effluvia  arising  tnere- 
from  a/nd  extending  to  a  distance  of  two  or  three 
hundred  yards,  is  not  a  noxious  or  offensive  busi- 
ness within  the  meaning  of  the  section,  which  only 
applies  where  a  business  is  necessarily  noxious  or 
offensive. 

This  was  a  case  stated  pnrsnant  to  the  269th 
section  of  the  Puhlic  Health  Act  1875,  by  the 
Court  of  Quarter  Sessions  for  the  County  of 
Essex,  holden  at  Chelmsford  on  the  16th  Oct. 
1883,  at  the  request  of  the  Local  Board  of 
Health  for  the  district  of  Braintree,  in  the  county 
of  Essex  (the  urban  sanitary  authority),  who 
were  the  appellants,  one  David  Boyton  being  the 
respondent. 

The  case  was,  so  far  as  material,  as  follows : 

The  above-named  respondent,  David  Boyton, 
has  for  some  years  past  carried  on  business  at 
Church-street,  in  the  town  of  Braintree,  as  a  fish- 
monger, fruiterer,  and  sugar-boiler,  and  from 
about  four  years  ago,  and  since  the  coming  into 
force  of  the  Public  Health  Act  1875,  has  carried 
on  the  additional  business  of  frying  fish  for  sale 
by  retail. 

The  respondent  commenced,  and  has  since 
carried  on,  the  said  business  of  fish-frying  with- 
out  the  consent  of  the  appellants,  either  written 
or  otherwise. 

Complaint  having  been  made  to  the  appellants 
of  the  nuisance  occasioned  by  the  said  busmess  of 
the  respondent  of  finh-frying,  a  summons  was 
served  upon  the  respondent,  at  the  instance  of  the 

(a)  Beported  by  Joseph  Smith,  Esq.,  BarrlBter-ftt-Lftw. 


appellants,  under  sect.  112  of  the  Public  Health 
Act  1875,  and  the  said  summons  was  heard  bj 
the  justices  actingin  and  for  the  petty  sessional 
division  of  South  Hickford  at  Braintree,  who  con- 
victed the  respondent  and  inflicted  a  fine  upon 
him  of  sixpence,  the  conviction  being  in  the  fol- 
lowing wonis :  "  For  that  he  on  the  third  day  of 
September  1883,  at  and  upon  hia  house  and  pre- 
mises, situate  in  Church-street  in  Braintree 
aforesaid,  within  the  district  of  the  local  board  of 
h^th  for  the  district  of  Braintree,  in  the  county 
of  Essex,  being  the  urban  sanitai^  authority  for 
the  said  district,  did  unlawfully  carry  on  a 
certain  noxious  and  offensive  trade  and  business, 
to  wit,  the  trade  and  business  of  cooking  fish  for 
sale,  such  trade  and  business  havmg  been 
established  since  the  parsing  of  the  Pubtio 
Health  Act  1875,  without  the  consent  in  writins 
of  the  said  local  board  of  health  as  the  said 
urban  sanitary  authority."  The  respondent 
appealed  to  the  Essex  Quarter  Sessions  holden  on 
Oct.  16, 1883,  against  the  said  conviction. 

It  was  proved  in  evidence  at  the  said  <|uarter 
sessions  that  the  sai<l  business  of  fish-frying  was 
offensive,  and  that  the  effluvia  arising  from  the 
same  was  experienced  in  the  town  of  Braintree  for 
a .  distance  of  two  hundred  or  three  hundred 
yards  from  the  respondent's  premises. 

It  was  proved  at  the  said  quarter  sessions,  and 
found  as  a  fact  by  that  court,  that  the  trade  or 
business  of  fish-frying  as  carried  out  by  the 
respondent  is  an  offensive  trade ;  but  the  said 
comi;  of  quarter  sessions  were  of  opinion  that  fish- 
frying  is  not  a  trade  which  is  eitner  specified  in 
the  said  section  or  is  covered  by  the  general 
words  contained  in  the  said  section.  And  the 
court  accordingly  allowed  the  appeal,  and,  subject 
to  this  case  for  the  opinion  of  tne  Queen's  Beaich 
Division  of  the  High  Court  of  Justice,  ordered 
the  conviction  to  be  quashed. 

The  question  for  the  said  High  Court  of  Justice 
is,  whether  the  decision  of  the  said  court  of 
quarter  session,  is  right ;  if  so,  the  conviction  is 
to  stand  quashed.  If  the  said  High  Court  of 
Justice  shall  be  of  opinion  that  the  decision  of 
the  said  court  of  quarter  sessions  was  wrong,  the 
said  conviction  is  to  stand. 

The  112th  section  of  the  Public  Health  Act 
1875  (38  &  39  Yict.  c.  55)  is  as  follows : 

Any  person,  who  after  the  passiiig  of  this  Aot,  eitsr 
blishes  within  the  diBtriot  of  an  urban  authority,  without 
their  consent  in  writing,  any  offenrnve  trade ;  that  is  to 
say,  tiie  trade  of  blood-boiler,  or  bone-boiler,  or  fell- 
monger,  or  soap-boiler,  or  tallow-melter,  or  tripe-boilBr, 
or  anv  other  nozions  or  offensiTe  trade,  basaieM,  or 
nuomiaotuie,  shall  be  liable  to  a  penalty  not  exoeedinff 
fifty  ponndfl  in  respect  of  the  estabtishment  thereof,  and 
any  person  oarryinff  on  a  business  so  established  shall 
be  lubble  to  a  peiuutv  not  exoeeding  forty  shiUiogs  for 
every  day  on  wnioh  the  offenoe  is  oontiBued,  whether 
there  has  or  has  not  been  any  oonvioiian  in  reqpeot  of 
the  establishment  thereof . 

Fvnlay,  Q.C  and  Tvndal  Athvneon  for  the 
appellants. — ^The  business  of  fish-frying  clearly 
comes  within  the  words  of  the  section  "any 
noxious  or  offensive  trade,  business,  or  manufso- 
ture."  In  The  MaUon  Board  of  EeaUh  v.  The 
Malton  Ma/nure  Company  (40  L.  *T.  Bep.  N.  S. 
755 ;  4  Ex.  Div.  302)  it  was  held  that  it  was  not 
necessary  to  constitute  an  offence  under  the 
114th  section  of  this  Act,  that  the  effluvia  of  a 
trade  should  be  injurious  to  health,  so  long  ss 
they  amounted  to  a  nuisance.    In  this  case  the 
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trade  objected  to  gives  rise  to  effluvia  which  are 
foand  as  a  fact  in  the  case  to  be  ofEensive,  and 
are  clearlv  a  nuisance.  These  "  offensive  trades  " 
sections  (ss.  112-115)  must  be  treated  as  a  whole 
and  construed  with  reference  to  one  another,  and 
the  words  noxious  or  offensive  must  be  read  sepa- 
rately, and  not  taken  together. 

Wightman  Wood  for  the  respondent. — ^This 
business  is  not  a  noxious  or  offensive  business 
within  the  meaning  of  the  section,  since  it  is  not 
ijutdem  generis  with  the  other  trades  specified 
therein.  The  justices  must  be  taken  to  have 
found  this  as  a  fact.  [Day,  J. — Can  you  say  that 
it  is  not  of  the  same  nature  and  character  as  the 
trades  mentioned,  as,  for  instance,  tripe-boiling  P] 
There  is  a  distinction,  this  business  being  the 
cooking,  while  tripe-boiling  is  the  creating  of  an 
article  of  food.  All  the  trades  mentioned  arc 
manufactures.  Next,  a  trade,  to  come  within  the 
section,  must  be  a  necessarily  offensive  trade.  In 
The  Wanstead  Local  Board  of  Health  v.  HUl  (7 
L.  T.  Eep.  N.  S.  744;  13  G.  B.  N.  S.  479)  it  was 
held  that  brick-making  was  not  a  noxious  or 
offensive  business,  trade,  or  manufacture  within 
the  64th  section  of  the  Public  Health  Act  1848, 
and  there  Erie,  C.J.  savs  :  "  Is  brick-making  of 
necessity  a  business  of  a  noxious  or  offensive 
nature  analogous  to  those  specified  at  the  begin- 
ning of  this  clause  P  I  am  of  opinion  that  it  is 
not.  The  business  of  brick-making  may  be  carried 
on  in  such  a  manner  as  not  to  be  a  nuisance  to 
anybody."  The  section  is  not  aimed  at  an 
inoffensive  trade  carried  on  in  an  offensive 
manner,  but  at  trades  which  are  necessarily  offen- 
sive. Further,  this  trade  is  distin^ishable  from 
those  set  out  in  the  section,  because  it  can  only  be 
carried  on  in  the  centres  of  population,  the 
product  not  being  saleable  elsewhere.  Again,  all 
the  other  trades  are  of  such  a  character  that  their 
offensiveness  would  arise  from  decomposition,  in 
this  the  nuisance  would  arise,  if  at  all,  from  the 
accidental  burning  of  the  oil  in  which  the  fish  is 
cooked.  There  is  no  finding  in  the  case  that  the 
business  of  fish-frying  is  offensive,  but  only  that 
this  business  is  offensive  as  carried  on  by  the 
respondent. 

Tindal  Athmson  in  reply. 

Day,  J. — ^I  am  of  opinion  that  the  Court  of 
Quarter  Sessions  was  right  in  this  case,  and  that 
the  conviction  must  be  quashed.  I  think  that 
they  were  right  on  both  points.  I  do  not  know 
whether  they  intended  to  find  as  a  fact  or  as  a 
matter  of  law  that  this  trade  or  business  of  fish- 
frying  is  not  covered  by  the  general  words  con- 
tained in  this  section.  I  do  not  know  whether 
they  mean  to  find  that  the  respondent's  trade  is 
not  ^ttsdem  generis  with  the  trades  mentioned  by 
name  in  the  section  as  a  matter  of  law,  or  as  a 
matter  of  fact  that  it  is  not  a  noxious  or  offensive 
trade,  but  in  either  case  I  think  they  are  quite 
right.  There  is  a  great  difference  between  a 
cooking  process,  which  may  perhaps  be  somewhat 
offensive  to  persons  with  delicate  noses,  and  the 
processes  of  blood,  bone,  soap,  and  tripe-boiling 
snd  tallow-melting  specified  in  the  section. 
These  trades  specified  are  essentially  offensive, 
by  reason  of  the  impossibility  of  conducting  them 
without  producing  offensive  smells,  while  the 
trade  in  question  may  be  so  conducted  as  to  be 
offensive,  but  need  not  necessarily  be  so.  As 
therefore  I  see  no  similarity  between  this  trade 
Mag.  Cab.— Vol.  XIII. 


and  those  specified,  and  consider  it  entirely  dis- 
tinct from  them,  I  think  we  should  be  wrong  in 
bringing  it  within  the  operation  of  the  section. 
Whether,  therefore,  I  look  at  it  as  a  question  of 
fsLot  or  of  law,  I  think  the  decision  of  the  Court 
of  Quarter  Sessions  is  quite  right.  Further,  1 
think:  that  the  respondent  is  right  also  on  the 
other  point.  The  court  has  not  found  that  the 
trade  of  cooking  fish  is  necessarily  offensive. 
They  have  taken  pains  to  avoid  doing  so.  In  the 
5th  paragraph  of  the  case  they  say  that  it  was 
proved  tnat  the  "  said  business  "  of  fish-frving 
was  offensive,  and  that  the  effluvia  arising  irom 
the  same  were  experienced  in  the  town  of  %rain- 
tree  fpr  a  distance  of  two  hundred  or  three 
hundred  yards  from  the  respondent's  premises. 
If  this  meant  that  the  business  of  cooking  fish 
was  necessarily  offensive,  they  would  have  gone 
on  to  say,  not  that  the  effluvia  were  carried  two 
hundred  yards  from  the  respondent's  premises, 
but  that  wherever  such  a  business  is  carried  on 
the  effluvia  are  necessarily  carried  two  hundred 
yards.  They  cannot  have  meant  anything  of  the 
sort,  for  they  go  on  to  say,  that  the  business  of 
fish-frying,  not  generaUy,  but  "as  carried  on 
by  the  respondent,"  is  an  offensive  trade.  It 
may  be  that  it  is  only  offensive  because  of  the 
way  it  is  carried  on,  and  if  so  it  does  not 
come  within  the  general  words  of  this  section. 
For  these  reasons  I  think  that  the  Court 
of  Quarter  Sessions  was  right,  and  that  their 
decision  must  be  affirmed  and  this  conviction^ 
quashed. 

Smith,  J. — I  am  of  the  same  opinion.  The 
question  to  be  decided  is,  whether  it  was  the 
intention  of  the  Legislature  to  include  this  trade 
of  fish-frying  in  the  general  words  of  this  section, 
and  I  have  arrived  at  the  conclusion  that  it  could 
not  have  been  their  intention  to  do  so.  I  think 
that  a  business,  to  come  within  this  112th 
section,  must  be  a  trade,  business,  or  manu- 
facture which  is  necessarily  noxious  or  offensive ; 
but  there  is  on  this  point  a  iudgment  of  the 
Court  of  Common  Fleas  in  the  case  of  The 
Wanetead  Local  Board  of  Health  v.  HiU  (7  L  T. 
Rep.  N.  S.  744;  13  C.  B.  N.  S.  479),  which,  to  my 
mind,  has  an  important  bearing  on  the  present 
case.  That  was  a  case  under  the  64th  section  of 
the  Public  Health  Act  1848  (11  &  12  Vict.  c.  63), 
which  is  the  section  of  that  Act  corresponding  with 
the  section  we  are  now  discussing  in  the  Act  of 
1875,  and  I  desire  to  refer  to  a  dictum  of 
Erie,  L.C.J.  interposed  in  the  report  of  that 
case  in  the  argument  of  Mr.  Dowdeswell  on 
page  482 :  "  All  the  trades,"  he  says,  **  mentioned 
specifically  deal  with  substances  which  are  or 
must  necessarily  become  in  themselves  offen- 
sive ; "  and  Willes,  J.  also,  at  the  end  of  his  judg- 
ment, says  :  "  It  appears  to  me  to  be  verv  easy  to 
hold  that  a  brickyard  is  not  within  any  of  the  defi- 
nitions in  the  Act  nor  within  the  general  words, 
as  general  words  of  that  sort  are  usually  con- 
strued, because,  as  was  pointed  out  by  my  Lord, 
the  substances  which  are  dealt  with  in  the  trades 
which  are  specified  are  substances  which,  without 
anything  being  done  to  them,  must  be,  or  by 
progress  of  time  must  necessarily  become,  a 
nuisance  and  annoyance  to  the  neighbourhood." 
I  look,  then,  at  the  case  to  see  whether  the  justices 
have  found  this  trade  to  be  noxious  or  offensive, 
and  I  find  that  it  was  proved  that  this  said 
business — that  is,  as  explained  in  a  later  para- 
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graph  of  the  case — ^this  btLsinesB,  as  carried 
on  bj  the  respondent,  was  offensive,  and  that 
effluyia  arising  from  the  same  were  experienced 
at  a  distance  of  two  hundred  yards  or  more; 
but  it  does  not  say  how  frequently  that  was 
the  case,  and  there  is  nothing  to  show  us  that 
this  offensivenesB  may  not  have  been  caused 
merely  occasionally,  as,  for  instance,  by  a  super^ 
fluity  of  grease  bemg  used  and  getting  into  the 
fire;  and  then  later  on  in  the  case  we  find  the 
same  thing,  that  it  was  proved  that  the  business, 
as  carried  on  by  the  respondent,  was  offensive. 
It  seems  to  me  that  these  two  findings  clearly 
point  to  the  conclusion  that  this  business  is 
offensive,  but  not  necessarily  offensive,  and  there- 
fore I  think  that  the  Court  of  Quarter  Sessions 
was  right  in  its  decision,  and  that  this  conviction 
must  be  quashed. 

Solicitor  for  the  appellants,  H,  Oihsonf  Chelms- 
ford. 

Solicitors  for  the  respondents,  Jonee  and  Son, 
Colchester. 


Nov,  24  and  Dee.  1, 1884. 

(Before  Gbovb  and  Bawkins,  JJT.) 

Clabx  (app.)  t;.  The  Quien  (resp.).  (a) 

Criminal  law — Rogue  and  vagahond^-Frequentmg 
highway  with  intertt  to  com/mii  a  felony — %  Geo,  4 
c.  83,  8. 4-34  ^  35  Vict,  c.  112,  b,  116. 

By  5  Geo.  4,  c.  83,  «.  4,  and  34  j-  35  Vict,  c,  112, 
8,  16,  every  8u»pected  pereon  or  reputed  thief  fre- 
quentvng  am.y  street,  or  any  highway,  or  any  place 
adjacent  to  a  street  or  highway^  wUh  intent  to 
commit  felony,  shall  he  deemed  a  rogue  and  va^a- 
bond,  ^e, 

A  man  who  frequents  a  public  street  ha/ving  in  his 
m4nd  the  intent  to  com/mii  a  felony  when  and 
wheresoever  opportimity  arises,  comes  within  these 
sections,  even  thou;gh  no  opportunity  arises,  and 
m>ay  be  committed  as  a  rogue  and  vagabond,  if 
the  justices  are  satisfied  on  sufficient  evidence,  Jirst, 
that  he  "frequented  "  the  street  according  to  the 
ordinary  meaning  of  the  word  "frequent ; " 
secondly,  that  he  did  so  with  intent  to  commit 
felony.  The  overt  act  or  attempt  to  carry  out  the 
intent  ts  not  an  essential  part  of  the  offence ;  and 
it  is  not  necessary  that  the  intent  should  be  to 
com/mit  a  felony  in  the  street  frequented, 

C,  a  suspected  person  and  reputed  thief,  was  found 
in  a  street  at  about  1.60  a.m,.,  having  in  his  pos- 
session part  of  a  brass  pump,  which  had  the 
appearance  of  having  been  wrenched  off,  and 
thereupon  oave  a  false  nams  and  an  untrue 
account  of  the  article  in  his  possession. 

Held,  on  case  stated,  that  there  was  evidence  of  the 
intent  to  commit  a  felony,  but  thai,  there  being 
no  evidence  of  G,*s  having  been  previously  in  that 
or  any  adjacent  street  on  any  other  occasion  with 
intent  to  commit  a  felony  or  at  all,  he  could  not  be 
convicted  under  the  section  of  "frequenting  "  the 
street  with  intent  to  com/mit  a  felony. 

Re  Thomas  Cross  (1  H,  8f  N,  661 ;  26  L,  J,  28, 
M.  C.)  discussed. 

This  was  a  case  stated  by  the  justices  of  South 
Shields  under  20  &  21  Yict.  c.  43. 
The  case  was,  so  far  as  material,  as  follows : 
Upon  the  hearing  of  a  certain  complaint  pre- 
ferred  against    the    appellant  under    the    Acts 

(a)  Beported  by  Josiph  Sicitb,  Esq.,  BarriateiHit-LftW. 


5  Geo.  4,  c.  83,  s.  4,  and  34  &  35  Yict.  cll2,  s.  15, 
for  that  he,  the  appellant,  on  the  5th  day  of 
March  1884,  at  ana  in  the  borough  ol  South 
Shields,  then  being  a  suspected  person  and 
reputed  thief,  unlawfully  did  frequent  a  certain 
street  there  called  Victoria-road  for  a  certain 
unlawful  purpose,  to  wit,  with  intent  to  oommit  a 
felony  contrary  to  the  statute,  we  convicted  the 
appellant  of  the  said  offence  and  adjudged  him  to 
be  committed  to  Her  Majesty's  prison  at  Durham, 
and  there  kept  to  hard  labour  for  the  space  of  one 
calendar  month. 

The  following  facts  were  proved  before  us,  viz. : 
That  the  appellant  was  found  in  Yictoria-road,  in 
the  borough  of  South  Shields,  by  two  constables 
at  about  ten  minutes  to  two  o'clock  in  the  morn- 
ing on  the  5th  day  of  March  1884,  havine  in  his 
possession  part  of  a  brass  pump,  the  cnamber 
part,  or  that  portion  which  is  usually  exposed 
above  the  ground  for  use.  It  appeared  as  if  it 
had  been  torn  or  wrenched  off  from  a  continnar 
tion  pipe.  The  appellant  was  stopped  on  the 
suspicion  of  the  constables,  and  was  asked  to  give 
an  account  of  how  he  became  possessed  of  it,  and 
where  he  was  taking  it  to.  The  appellant  stated 
that  he  had  got  it  from  a  Mr.  Johnstone,  an 
engineer,  who  resided  at  No.  40,  Meldon-terraoe, 
in  this  town,  and  that  he  had  just  left  Johnstone, 
who  was  well  known  to  him,  at  the  door  of  that 
place,  and  that  he  was  taking  it  to  a  Mr.  Hepples, 
an  engineer  in  the  Low-street,  to  be  repaireo,  and 
that  his  name  was  George  Wilson,  and  that  be 
resided  at  52,  Adelaide-street.  The  appellant  was 
not  known  to  the  two  ofiicers,  but  the  latter, 
having  their  suspicions  aroused,  took  the  appel- 
lant to  the  police  station,  and  on  their  way  tLej 
met  other  constables  to  whom  the  prisoner  was 
known  as  a  convicted  thief,  and  that  he  was  not 
George  Wilson  but  WiUiam  Clark.  The  prisoner 
was  locked  up  and  inquiries  made,  but  no  such 
person  as  Mr.  Johnstone  could  be  found  at  Na  40, 
Meldon-terrace,  or  at  any  other  place.  The 
appellant  was  then  informed  of  the  inc^uiries 
made  by  the  police,  and  of  their  inability  to 
verify  his  statement  as  to  the  allied  ownership 
of  the  pump  by  Mr.  Johnstone,  and  that  no  sueti 
number  existed  in  Meldon-terrace  and  no  such 
person  lived  there,  and  that  an  owner  for  the 
pump  had  not  been  found.  It  was  further  dis- 
covered, and  the  appellant  was  informed  of  it, 
that  Mr.  Hepple  haa  removed  some  time  ago  to 
North  Shields,  on  the  other  side  of  the  river 
Tyne,  and    he  was  also  reminded  that  he,  the 

grisoner,  having  been  a  constable  in  the  South 
hields  police  force,  well  knew  what  his  duty 
wan,  and  what  it  was  requisite  he  should  do  to 
satisfy  the  police,  but  this  he  refused  to  do.  The 
prisoner  was  then  charged  by  the  policy  under  the 
statutes  named,  with  being  in  Victoria-road,  in 
this  borough,  on  the  morning  in  <]^uestion,  with 
intent  to  commit  a  felony.  To  this  charge  he 
pleaded  not  guOty. 

In  addition  to  the  facta  above  stated,  it  was 
proved  on  the  hearing  before  us,  on  the  evidence 
of  two  constables,  that  the  prisoner  was  tried  and 
convicted  at  the  Durham  Quarter  Sessions  on 
the  26th  Feb.  1876,  for  stealing  rope,  and  by  that 
court  sentenced  to  six  months'  imprisonment 
with  hard  labour,  and  that  since  then  he  had 
been  seen  in  the  company  of  convicted  thieves, 
and  was  known  to  the  police  as  an  associate  of 
thieves. 
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It  was  contended  before  us,  on  the  part  of  tbfi 
appellant,  that  there  was  no  e\ridence  of  the 
appellant  being  a  suspected  person  or  reputed 
thief;  that  the  appellant  did  not  "  frequent  '  the 
street  called  Yictoria-road ;  that  the  appellant 
was  not  there  for  an  unlawful  purpose,  or  with 
intent  to  commit  a  felony ;  and!,  lastly,  that  the 
circumstanoes  showed  (if  anything)  tliat  a  felony 
had  been  committed,  and  that  the  les#er  offence 
of  vagrancy  merged  in  the  greater  charge  of 
felony,  and  that  the  appellant  could  not  therefore 
be  convicted  under  the  statutes  above  named. 

We,  however,  being  of  opinion  that  the  facts  as 
proved  before  us  clearly  orbught  the  appellant 
within  the  sections  of  the  Acts  of  Parliament 
named,  gave  our  determination  against  the  appel- 
lant in  the  manner  before  stated. 

The  question  of  law  uuon  which  this  case  is 
stated  for  the  opinion  of  the  court,  therefore, 
is  whether  the  appellant  was  rightly  convicted 
under  the  statutes  n^med  on  the  &ct8  proved 
before  us.  If  the  court  should  be  of  opinion 
that  the  said  conviction  was  legally  and  properly 
made,  and  the  appellant  is  liable  as  aioresaia, 
then  the  said  conviction  is  to  stand;  but  if  the 
ooart  should  be  of  opinion  otherwise,  then  the 
said  complaint  is  to  be  dismissed. 

The  4th  section  of  5  Geo.  4,  c.  83,  is  as  follows  : 

4.  And  be  it  fmiher  enacted  that  .  .  .  evesy  per- 
son haying  in  his  or  her  onstody  or  posaession  any  piok- 
lock,  key,  erow,  jaok,  bit,  or  other  implement  with 
intent  felonionsly  to  break  into  anv  dwelling-house, 
waiehonse,  ooaoh-honse,  stable  or  oat-onilding,  or  being 
srmed  with  an^  gun,  pistol,  hanger,  oatlasg,  bludgeon, 
or  other  offensiTe  weapon,  or  having  npon  him  or  her  any 
instrnment  with  intent  to  commit  any  felonious  act ; 
erery  person  being  found  in  or  upon  any  dwelling-house, 
warehouse,  ooalhouse,  stable,  or  outhouse,  or  in  any 
indloeed  yard,  garden,  or  area  for  any  unlawful  purpose; 
every  sospeoted  person  or  reputed  thief  frequenting  any 
river,  canal,  or  navigable  stream,  dock  or  basin,  or  any 
quay,  wharf,  or  warehouse  near  or  adjoining  thereto,  or 
any  street,  highway,  or  avenue  leading  thereto,  or  any 
B^eet,  highway,  or  place  adjacent,  with  intent  to  com- 
mU  felony ;  and  every  person  apprehended  as  an  idle  and 
disorderly  person  and  violently  resisting  any  constable 
or  other  peace  officer  so  apprenending  mm  or  her,  and 
heing  suDseauently  convicted  of  the  offence  for  which  he 
or  ehe  shall  have  been  so  apj^rehended,  shall  be  deemed 
a  rogue  and  a  vagabond  witmn  the  true  intent  and  mean- 
ing of  this  Aot ;  and  it  shall  be  lawful  for  any  justice  of 
the  peace  to  commit  such  offender  (being  tnereof  con- 
victed before  him  by  the  confession  of  suon  offender,  or 
by  the  evidence  on  oath  of  one  or  more  credible  witness 
or  witnesses)  to  the  House  of  Correction,  there  to  be 
kept  to  hard  labour  for  any  time  not  exceeding  three 
sueadar  months. 

The  15th  section  of  the  Prevention  of  Crimes 
Aot  1871  (34  &  35  Vict.  c.  112),  after  reciting  so 
iast  as  material,  the  above  section,  provides  as 
follows : 

Whereas  doubts  are  entertained  as  to  the  construction 
of  the  said  i>rovi8ion,  and  as  to  the  nature  of  the 
evidence  rejquired  to  prove  the  intent  to  commit  a 
felony :  Be  it  enacted,  firstly,  the  said  section  shall  be 
(xmstrued  as  if  instead  of  the  words  "  highway  or  plaoe 
sdjaoent,"  there  were  inserted  the  words  "  highway  or 
soy  plaoe  adiaoentto  astreet  or  highway,"  and,  secondly, 
that  in  proving  the  intent  to  commit  a  felony,  it  shall 
sot  be  necessary  to  show  that  the  person  suspected  was 
gnilfy  of  any  particular  act  or  acts  tending  to  show  his 
pi^pose  or  intent,  and  he  may  be  convicted  if  from  the 
drcomstances  of  the  case,  and  from  his  known  character 
ss  proved  to  the  justice  of  the  peace  or  court  before 
whom  or  which  he  is  brought,  it  appears  to  such  justice 
or  oottrt  that  his  intont  was  to  commit  a  felony. 

John  Edge  for  the  appellant.  —  There  is  no 
evidence  on  which  the  justices  could  rightly  find 


that  the  appellant  was  **  frequenting "  a  publio 
thoroughfare  within  the  meaning  of  the  statute. 
There  is  a  distinction  drawn  in  the  section  itself 
between  a  person  "  found  in  or  upon  any  dwell- 
ing-house, warehouse,  coach-house,  stable,  or  out- 
house, or  in  anv  inclosed  yard,  garden,  or  area," 
and  a  person  "  freanenting  any  street,  highway, 
or  place  adjacent.  The  appellant  was  simply 
found  in  this  street,  and  there  is  no  evidence  of 
"  frequenting."  [Geove,  J.  —  Do  you  contend 
that,  however  clear  the  intention  to  commit  a 
felony  may  be,  the  conviction  cannot  be  upheld 
unless  the  accused  has  been  seen  in  the  street 
before  P]  That  is  so ;  and,  also  that  there 
was  no  evidence  of  the  intention  to  commit  a 
felony,  the  evidence  given  pointing,  if  to  any- 
thing, to  the  supposition  that  a  felony  had 
been  committed.  As  to  the  first  point,  the 
judgment  of  Pollock,  C.B.  in  Ee  Thomas 
Grose  (1  H.  A  N.  651;  26  L.  J.  28,  M.  C.) 
shows  that  the  word  "  frequenting "  is  used  in 
its  ordinary  sense.  "  I  am  of  opinion  "  he  says, 
"that  a  party  attempting  to  steal  in  a  street 
which  is  near  to  and  connected  with  one  that  he 
frequents,  renders  himself  liable  to  the  provisions 
of  the  section."  It  is  clear  that  the  court  would, 
in  that  case,  have  held  the  averment,  that  he  was 
found  in  a  particular  street  with  intent  to  commit 
a  felony,  bstd,  had  it  not  been  also  averred  that  he 
frequented  the  adjoining  public  streets.  Here  there 
is  no  evidence  that  the  appellant  frequented  any  of 
the  streets  of  the  town,  construing  the  word,  as 
the  court  must,  in  the  ordinary  meaning  of  the 
term.  Secondly,  there  was  no  evidence  of  an 
intent  to  commit  a  felony.  The  possession  of 
the  pump  showed  if  anything  that  ne  had  com- 
mitted a  felony.  [Geove,  J.  —  The  dtportavU 
was  not  completed,  and  he  intended  to  com- 
plete it.]  The  possession  of  it  was  either  a  part 
of  a  felony,  and  should  have  been  charged  as  such, 
or  nothing.  It  is  not  evidence  of  an  intent  to 
commit  a  felony. 

WaUonior  the  respondents. — ^The possession  of  a 
portion  wrenched  off  one  pump  was  evidence  from 
which  the  justices  might  well  assume  he  intended 
to  wrench  off  another.  [Hawkins,  J. — ^It  is  unon 
the  other  point  that  the  court  feel  a  difficulty. 
What  is  the  evidence  of  the  appellant's  "  frequent- 
ing "  the  street  P]  Evidence  that  he  frequented 
the  streets  of  the  town  would  be  sufficient  to 
support  the  conviction:  {IBs  Cross,  ubi  sup.) 
[Hawkins,  J. — But  there  is  no  evidence  that  ne 
did  frequent  the  streets  of  the  town.]  It  is  suffi- 
cient that  he  was  a  reputed  thief  residing  in  the 
town.  The  justices  could  well  infer  from  this 
that  he  frequented  its  streets.  The  cases  of 
Beg,  V.  Brovm  (17  Q.  B.  833;  21  L.  J.  113, 
M.  C.)  and  Be  Elizabeth  Jones  (7  Ex.  686 ; 
21  L.  J,  116,  M.  G.)  show  that  the  courts 
are  not  disposed  to  lay  any  stress  on  the 
word  "  frequenting."  In  the  former.  Lord  Camp- 
bell, G.J.  says,  "  All  highways  are,  in  my  opinion, 
protected,  and  any  person  found  in  them  under 
the  circumstances  specified  in  the  Ace  is  liable  to 
be  treated  as  a  rogue  and  vagabond."  The  other 
judges  in  the  two  cases  cited  make  similar  obser- 
vations, disregarding  the  distinction  which  is  now 
attempted  to  be  drawn.  Then  Be  Cross  (ubi 
sup.)  goes  even  further,  Martin,  B.  saying,  "  The 
Act  applies  to  persons  frequenting  a  *  place  of 
public  resort  ;*  and  here  it  is  alleged  that  he  is 
found  in  Bailway-place,  being  a  public  thorough- 
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fare,  and  one  of  the  places  of  resort  in  the  said 
city.  That  appears  to  me  to  be  sufficient."  That 
case  is  therefore  an  anthority  in  support  of  this 
conviction. 

Edge  in  reply.  —  In  Be  Oroes  there  was  an 
arerment  that  the  prisoner  frequented  the  public 
streets  and  places  of  and  in  the  said  city,  which  is 
absent  from  and  distinguishes  the  present  from 

Cur,  adv.  vuU, 

Dee.  1. — Gkove,  J. — In  this  case  the  appellant, 
as  the  facts  of  the  case  are,  was  found — I  use  the 
word  in  a  general  sense — in  Yictoria-road,  South 
Shields,  at  about  ten  minutes  to  two  o'clock  in  the 
morning,  on  March  5. 1884,  having  in  his  possession 
part  of  a  brass  pump — ^the  chamber  part,  or  that 
portion  which  is  usually  exposed  above  the  ground 
for  use.  It  appeared  as  if  it  had  been  torn  or 
wrenched  off  from  a  continuation  pipe.  He  was 
stopped  by  the  constables,  and,  in  reply  to  them, 
gave  an  account  of  the  article  in  his  possession, 
which,  upon  inquiry,  was  not  verified.  In  addition 
to  this,  it  was  subsequently  proved,  on  the  evi- 
dence of  other  constables,  that  the  prisoner  had 
been  previously  tried  and  convicted  for  stealing, 
and  sentenced  to  six  months'  imprisonment  with 
hard  labour,  and  further  that  he  had,  subsequently 
to  this  conviction,  been  seen  in  the  company  of 
convicted  thieves,  and  was  known  to  the  police  as 
an  associate  of  thieves.  There  was,  therefore, 
more  than  suspicion  against  him,  since,  first  of 
all,  he  was  a  convicted  thief,  and,  secondly,  the 
portion  of  the  pump  was  presumably  stolen.  The 
tacts,  however,  did  not  show  that  the  man  had  ever 
been  found  in  the  street  before.  On  this  evi- 
dence the  prisoner  was  convicted,  under  the 
statutes  5  Geo.  4,  c.  88,  s.  4,  and  34  &  35  Yict. 
c  112,  s.  115,  for  that  he,  being  a  suspected  person 
and  reputed  thief,  unlawfully  did  frequent  a  certain 
street  in  the  borough  of  South  Shields,  called  Vic- 
toria-road, for  a  certain  unlawful  purpose,  to  wit, 
with  intent  to  commit  a  felony.  The  appellant, 
however,  considering  that  he  had  been  wrongly 
convicted  under  the  statutes  in  question,  obtained 
a  case  from  the  justices,  and  now  contends  before 
us,  in  the  first  place,  that  there  is  not  any 
sufficient  evidence  from  which  the  magistrates 
could  rightly  conclude  that  he  intended  to 
commit  a  felony;  and,  secondly,  that,  even  if  they 
could  have  rightly  come  to  this  conclusion,  there 
is  no  evidence  that  he  frequented  the  street  in 
question.  As  to  the  first  point,  I  cannot  say  that 
tne  magistrates  were  wrong  in  assuming  that  a 
man  found  at  that  time  in  the  morning,  and  giving 
a  false  account  as  to  who  he  was  and  from  where 
he  got  the  article  that  was  found  in  his  pos- 
session, might  be  not  unreasonably  supposed  to 
be  looking  about  for  anything  else  worth  stealing, 
and  I  should  not  be  inclined  to  Question  the 
decision  of  the  justices  on  this  ground.  But  then 
comes  the  real  aifficulty.  The  words  of  the  original 
Act  of  Geo.  IV.  (5  Geo.  4,  c.  83,  s.  4)  provide  that 
"  Every  suspected  person  or  reputed  thief  fre- 

3 Denting  any  river,  canal,  or  navigable  stream, 
ock,  or  basin,  or  any  quay,  wh<^rf,  or  warehouse, 
near  or  adjoining  thereto,  or  any  street,  highway, 
or  avenue  leading  thereto,  or  any  place  of  public 
resort,  or  any  avenue  leading  thereto,  or  any 
street,  highway,  or  place  adjacent,  with  intent 
to  commit  felony,  shall  be  deemed  a  rogue 
and  vagabond ; "  and  the  15th  section  of 
34   &   35   Vict.    c.   112,    enacts    that,    whereas 


doubts  were  entertained  as  to  the  oonstmctioii 
of  that  section,  it  is  to  be  construed  as  if,  instead 
of  the  words  "  highway,  or  place  adjacent/'  there 
were  inserted  the  words  "any  highway  or  any 
place  adjacent  to  a  street  or  highway."  The 
whole  difficulty,  therefore,  in  this  case  arises  from 
the  question  as  to  what  interpretation  we  are  to 
put  on  the  word  '*  fz^uenting."  I  certainly,  as 
far  as  the  present  case  is  concerned,  am  not  sur- 
prised that  the  justices  came  to  the  oondusioii 
they  did,  but  I  am  unable  myself  to  come  to  the 
same  conclusion,  and  to  decide  that  the  priscmer 
frequented  the  street  in  question  or  the  neigh- 
bourhood of  the  street,  there  being  no  evidence 
that  he  had  ever  before  been  seen  there,  or  in  the 
neighbourhood.  To  bring  him,  therefore,  within 
the  section,  we  must  applv  a  different  meaning  to 
the  words  "  frequenting  from  any  which  I  have 
ever  heard  applied  to  it  before.  However  mnch 
we  may  think  the  man  deserved  the  conviction, 
and  the  consequent  imprisonment,  we  must  not 
extend  the  Act  of  Parliament,  and  give  it  a 
different  meaning  from  that  found  in  anT 
dictionarv  or  bo(^  of  interpretation.  I  think 
it  would  be  too  dangerous  a  doctrine  to  lay  down 
that  any  man  walking  about,  who  can  reasonably 
be  supposed  to  be  going  to  commit  a  felony,  comes 
within  the  provisions  of  this  section.  To  do  this 
would,  I  tmnk,  be  to  do  more  than  construe  the 
statute — ^nay,  in  my  opinion,  it  would  be  an 
actual  departure  from  it.  Besides,  in  different 
parts  of  the  section,  two  separate  forms  of  words 
are  used.  In  one  place  it  is  said  that  "every 
person  being  found  in  or  upon  any  dwelling-house, 
warehouse,  coach-house,  stable,  or^outhouse"  is 
to  be  deemed  a  rogue  and  vagabond,  and  in  the 
other  that  "every  suspected  person  or  repated 
thief  frequenting  any  street,  nighway,  or  place 
adjacent  thereto,"  is  to  be  so  dealt  with.  Now,  it 
is  to  be  observed  that  the  word  "  found  "  is  used 
with  respect  to  dwelling-houses  and  their  pre- 
cincts, whereas  this  word  "  found  "  is  not  repeated 
when  we  come  to  the  part  of  the  section  dealing 
with  streets,  highways,  and  places  adjacent 
thereto,  but  the  word  "  frequenting  "  is  used 
instead.  There  is,  therefore,  1  think,  a  difference 
between  the  two  parts  of  the  section  made  by  the 
Legislature  itself.  If  a  person  is  found  in  any  of 
the  places  mentioned  in  the  first  part  of  the 
section,  he  must  give  a  reasonable  explanation  of 
his  presence  there,  or  otherwise  may  be  rightly 
convicted  of  an  offence  against  the  section;  bat, 
when  we  come  to  the  streets  and  highways 
over  which  the  public  have  the  right  to  walk 
at  all  times,  the  statute,  I  think,  intended 
by  the  use  of  the  word  "  frequenting "  that  a 
person  was  to  be  found  there  more  than  once 
oefore  could  he  be  brought  within  the  provisiona 
of  the  section ;  and  this,  m  mv  opinion,  is  the  con- 
struction to  be  placed  upon  the  words  of  the  Act. 
There  is  an  absolute  want  of  all  evidence  in  this 
case  that  the  appellant  had  ever  been  seen  in  the 
street  in  question  before,  and  I  do  not  indeed 
think  that  the  bare  fact  of  having  been  seen 
there  once  before  would  bring  any  man  within 
the  section,  although  it  is  unnecessary  to  say  so 
now,  as  at  present  I  am  only  adjudicating  on  this 
particular  case.  The  statute  uses  the  word 
"  frequent,"  and  no  one  would  say  that  a  man 
frequents  a  public-house,  for  instance,  because  he 
has  been  seen  there  once ;  but  by  the  use  of  that 
word  would  mean  that  he  has  been  sitting  th»e 
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freqaently,  or,  as  my  brother  Hawkins  said  in 
the  conrse  of  the  argument,  no  one  would  nay 
that  a  man  frequents  a  house  to  which  he  goes 
once  to  inquire  whether  the  occupier  is  at  home. 
A  convicted  thief  has  just  as  much  right  when 
onoe  he  has  performed  his  sentence  to  walk 
through  tlie  public  streets  as  any  other  person. 
There  are,  therefore,  ample  reasons  for  the  use  of 
the  word  "  frequenting  in  the  latter  part  of  the 
section  by  the  Legislature  instead  oi  the  word 
"  found ; "  and  I  must  interpret  the  words  of  the 
statute  in  their  plain  and  literal  meaning,  unless, 
as  is  not  the  case  here,  such  an  interpretation 
taken  in  conjunction  with  the  context  would  le^ 
to  a  manifest  absurdity.  I  am,  therefore,  reluc- 
tantly compelled  to  come  to  the  conclusion  that 
this  conviction  is  wrong,  and  must  be  quashed. 
There  were  certain  cases  cited  to  us  in  the  course 
of  the  argument,  but  I  do  not  think  that  there  is 
anything  in  them  to  affect  my  decision  in  the 
present  case,  since  it  appears  to  me  that  the  learned 
oonnsel  for  the  respondents  relied  more  upon  the 
dicta  contained  in  the  judgments  than  on  the 
points  really  decided  in  them.  In  one  case  (Be 
Cross,  1  H.  A  N.  661 ;  26  L.  J.  28,  M.  G.)  the 
qaestion  raised  was  whether  a  man  could  be  said 
to  frequent  a  street  if  he  frequented  the  neigh- 
bourhood, and  the  judges  very  rightly  decided 
that  a  person  came  within  the  statute  who 
frequented  a  certain  street  and  was  found  in  an 
adjacent  place  with  intent  to  commit  a  felony, 
for  otherwise  a  man  who  frequented  a  street  and 
was  found  in  an  alley  down  which  he  had  followed 
some  person  with  intent  to  rob  him  would  not  be 
within  the  section.  The  court,  therfore,  decided 
that  the  commitment  in  that  case  was  not  bad, 
because  it  alleged  that  the  prisoner  was  "found" 
in  a  public  thoroughfare  with  intent  feloniously 
to  B!>eal ;  but  the  court  did  not  say  that  the 
word  frequent  was  the  same  thing  as  the  word 
"found,"  which  we  should  have  to  do  if  we 
decided  this  case  differently,  for  there  there  was 
also  an  averment  that  the  prisoner  frequented  the 
public  streets  of  the  city,  which  "  frequenting  " 
the  court  considered  to  be  sufficient  to  oring  uie 
prisoner  within  the  section.  I  think,  therefore, 
that  the  Legislature  purposely  used  two  different 
words  with  different  meanings  to  apply  to  two 
different  subject-matters ;  and  in  tnis  case  I 
see  no  reasonable  evidence  that  the  appellant 
frequented  any  street  or  highway  at  all.  I  think, 
therefore,  that  1  should  be  straming  the  statute 
if  I  said  that  he  came  within  it,  and  for  these 
reasons  I  am  of  opinion  that  this  conviction  must 
be  quashed. 

Hawkins,  J. — I  am  of  opinion  that  this  convic- 
tion cannot  stand.  By  ^  Geo.  4,  c.  83,  s.  4,  it  is 
enacted:  [Beads  it.]  Upon  the  construction  of 
this  section  grave  doubts  for  a  considerable  time 
existed  as  to  whether  it  justified  the  commitment 
of  a  person  frequenting  a  public  street  or  highway 
with  intent  to  commit  felony,  unless  such  street 
or  highway  led  to  a  river,  Ac,  or  a  place  of  public 
resort,  or  was  adjacent  thereto,  in  1850  Patti- 
son,  J.  on  habeas  corpus  discharged  two  reputed 
thieves  frequenting  a  street  at  the  west  end  of 
London,  with  intent,  &c.,  on  the  ground  that  the 
street  was  not  shown  to  lead  to  a  river,  Ac,  or 
place  of  public  resort  (17  Q.  B.  834  n).  In 
a  subsequent  case  (Beg.  v.  Broum,  17  Q.  B. 
833;  21  L.  J.  113,  M.C.)  in  1852  the  Court 
of  Queen's  Bench  (Pattison,  J.  dissenting)  held  ' 


I  the  contrary  view,  and  that  the  section  applied 
to  any  street  or  place  adjacent  to  a  street  In 
the  same  year  in  Be  Jones  (7  Ex.  586 ;  21  L.  J. 
116,  M.  C.)  the  Court  of  Exchequer  dissented 
from  this  judgment  of  the  Queen's  Bench,  and 
discharged  a  suspected  person  charged  with 
frequenting  Eegent-street  with  intent  to  commit 
a  felony  on  the  ground  that  the  commitment  did 
not  state  that  the  street  frequented  by  the  prisoner 
was  a  street  leading  to  a  river,  <&c.,  or  a  place  of 
public  resort,  or  a  street  adjacent  to  a  place  of  public 
resort,  and  this  view  was  adhered  to  by  the  Court 
of  Exchequer  in  Be  George  Timson  (L.  Bep.  5  Ex. 
257)  in  1870.  To  remedy  the  inconvenience  arising 
from  these  conflicting  interpretations  of  the  law, 
sect.  15  of  34  A  35  Yict.  c.  112  (1871)  enacts  that 
sect.  4  of  5  Geo.  4  shall  be  construed  as  if  instead 
of  the  words  "  highway  or  place  adjacent "  there 
were  inserted  the  words  "  or  any  highwav  or  any 
place  adjacent  to  a  street  or  highway."  The  effect 
of  this  enactment  is  to  render  every  suspected 

gerson  or  reputed  thief  frequenting  any  street  or 
ighway,  or  any  place  adjacent  to  a  street  or 
highway  with  intent  to  commit  felony,  liabl  to  be 
dealt  with  as  a  rogue  and  vagabond.  U  nder  these 
two  statutes  the  appellant  was  convicted  by  the 
magistrates  of  South  Shields  for  that  he  being  a 
suspected  person  and  reputed  thief  unlawfully  did 
frequent  a  certain  street  there  called  Victoria- 
road  for  a  certain  unlawful  purpose,  to  wit,  with 
intent  to  commit  a  felony,  &c.;  and  we  are  now 
asked  to  say  whether  upon  the  evidence  that  con- 
viction was  justified  in  law.  Several  objections 
were  raised  by  the  appellants ;  first,  that  there  was 
no  evidence  of  his  being  a  suspected  person  or 
reputed  thief*  As  to  this,  one  has  only  to  read  the 
statement  of  fact  on  the  case  to  see  that  it 
is  unarguable.  Equally  unarguable,  in  my 
opinion,  is  the  objection  that  there  is  no  evi- 
dence of  an  intent  by  the  appellant  to  commit 
a  felony,  when  the  facts  proved  are  taken  in  con- 
junction with  that  part  of  sect.  15  of  34  &  35 
Vict.  c.  112,  which  enacts  that  "in  proving  the 
intent  to  commit  a  felony  it  shall  not  be  necessary 
to  show  that  the  person  suspected  is  guilty  of  any 
particular  act  or  acts  tending  to  show  his  purpose 
or  intent,  and  he  may  be  convicted  if  from  the 
circumstances  of  the  case  or  from  his  known 
character  as  proved  to  the  justice  of  the  peace  or 
court  before  whom  or  which  he  is  brought,  it 
appears  to  such  justice  or  court  that  his  intent 
was  to  commit  a  felony."  To  the  obiection  that 
the  circumstances  show,  if  anything,  that  a  felony 
had  been  committed,  and  that  the  lesser  offence  of 
vagrancy  merged  in  the  greater  charge  of  felony, 
I  have  only  to  observe  that  the  evidence  was  not 
such  as  conclusively  to  establish  that  a  felony  had 
been  committed  by  the  appellant,  and  certainly 
the  magistrates  did  not  so  find ;  and  even  if  it 
had  been  proved  that  the  appellant  had  committed 
one  felony,  it  does  not  follow  that  he  had  not  an 
intent  to  commit  another.  The  objection  that 
there  was  no  evidence  to  justify  the  iustices  in 
finding  that  the  appellant  "  frequented  the  street 
called  Yictoria-road,  as  alleged,  is  of  a  much  more 
serious  character,  and  I  am  of  opinion  that  it 
must  prevail.  The  only  evidence  on  this  point  of 
the  case  was  that  at  ten  minutes  before  two 
o'clock  on  the  morning  of  the  5th  March  1884, 
the  appellant  was  found  by  two  constables  in 
Victoria-road,  South  Shields,  having  then  in  his 
possession  part  of  a  brass  pump,  which  they  had 
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every  reaeon  to  snspect  had  been  stolen  bj  him. 
There  was  no  eyidence  of  the  appellant  having 
been  in  the  street  on  any  other  occasion  with 
intent  to  commit  a  felony — or  indeed  at  all.    Can 
the  appellant  then  by  any  reasonable  interpreta- 
tion of  the  word  be  said  to  have  been  a  person 
"  frequenting  "  the  street  with  the  intent,  &c.  F 
I  think  not.     In  Webster's  Dictionary  the  verb 
''frequent"  is  thus  defined:  "to  visit  often;  to 
resort  to  often,  or  habitually.*'    This  is  also  the 
popular  understanding  of   the  word.      In  this 
sense  I  think  the  Legislature  used  it,  for  in  the 
same  sect.  4  of  5  Geo.  4, 1  find  a  variety  of  acts 
which  once  (that  is  to  say,  on  one  single  occasion) 
committed  create  offences  punishable  as  acts  of 
vagrancy,  e.g.,  to  tell  fortunes,  to  wander  abroad 
and  lod^  in  a  bam,  &c.,  having  no  visible  means 
of  subsistence,  to  wander  about  and  endeavour 
by  exposure  of  wounds,  &c,,  to  gather  alms,  to 
run  away  and  leave  a  wife,  Ac,  chargeable  to  the 
parish,  to  play  or  bet  in  the  streets  with  a  table, 
&c.,  to  have  possession  of  a  picklock,  with  intent 
feloniously  to  employ  it,  to  oe  found  in  or  upon 
any  dwelling-house,  &c.,  for  any  unlawful  purpose, 
all  these  are    punishable    as    acts  of  vagrancy, 
though  they  be  committed  on  one  occasion  only, 
whereas  the  word  "  frequenting  "  was  used  when 
the  offence  of  which  the  appellant  was  convicted 
was  created.      The  case  of  Be  Croee  (1  H.  &  N. 
651 ;  26  L.  J.  28,  M.  G.)  was  cited  in  support  of 
this  conviction.  .  In  that  case  the  court  supported 
a  commitment  which  alleged  that  the  prisoner, 
"being  a  suspected    person  and   reputed  thief 
freauenting  the  public  streets  and  places  of  and 
in  the  said  city  (of  London),  then  and  there  was 
found  in  Railway-place,  being  a  public  thorough- 
fare, and  one  oi  the  places  of  public  resort  of 
and  in    the   said    city,  with    intent    feloniously 
to   steal    the   moneys,    goods,    and   chattels    of 
Sarah    Seymour   from   her   nerson."      Accord- 
ing   to    the   report    in    Hurlstone    and     Nor- 
man's   Reports    the    only  point    taken  for   the 
prisoner  was  that  it  did  not   appear  that  the 
prisoner  frequented  the  spot  where  the  prisoner 
intended  to  put  his  felonious  intent  into  execution 
— viz..  Railway-place,  and  the  court  held  that  this 
was  unnecessary,  Martin,  B.  saying,  *'  a  reputed 
thief   frequenting  Fleet-street  cannot  escape  by 
going  down    Inner    Temple-lane    to    commit    a 
felony,"  meanins:,  as  shown  by  the  Law  Journal 
Report,  "  if    a  man  frequents  Fleet-street,  and 
attempts  to  pick  a  pocket  in  Inner  Temple-lane, 
that  is  within  the  Act  of  Parliament."    The  case 
is    very  unsatisfactorily  reported,  and  the  real 
objection  to  the  commitment  does  not  appear  to 
have  been  taken,  viz.,  that  it  did  not  state  that 
the  prisoner  frequented  the  public  streets,  Ac, 
with  intent  to  commit  a  felony,  but  only  that  the 
felonious  intent  existed  in  Kailway-place,  where 
he  was  only  shown  to  have  been  once,  and  it  was 
quite    consistent    with    the    averment    that    he 
frequented  the  public  streets  with  an  innocent  or 
lawful  intent.     In  discussing  and  deciding  that 
case  it  seems,  by  both  counsel  and  court,  to  have 
been  assumed,  though  there  was  in  fact  no  aver- 
ment to  that  effect,  that  the  frequenting  the  public 
streets  was  with  the  felonious  intent  chargea.    On 
this  assumption  (but  only  on  this  assumption)  I 
entirely  agree  in  the  decision,  for  I  am  clearly  of 
opinion  that  a  man  who  frequents  a  public  street, 
having  in  his  mind  the  intent  to  commit  a  felony 
when    and   wheresoever   opportunity    arises,    is 


liable  to  the  penalties  of  the  Vagrant  Act,  even 
though  no  opportunity  arises,  and  may  be  com^ 
mitted  as  a  rogue  an<i  vagabond,  if  the  justices 
are  satisfied,  on  sufficient  evidence,  first,  that  he 
frequented  the  street ;  secondly,  that  he  did  so 
with  intent  to  commit  felony.    The  overt  act  at 
the  attempt  to  carry  out  the  intent  is  not  aa 
essential  part  of  the  offence  against  the  Vagrant 
Act  of  Geo.  IV.,  and  it  was  decided  in  Beg.  v.  Brown 
(17  Q.  B.  833;    21  L.  J.  113,  M.  C),  and  Be 
Jones  (7  Ex.  686 ;   21  L.  J.  116,  M.  C.)  that  it  is 
not  necessary  that  the  intent  should  be  to  oommil 
a  felony  "there" — ^that  is,  in  the  street  frequented. 
Read  m  this  light.  Gross's  case  is  no  authority 
either  against  or  in  favour  of  the  present  appel- 
lant.   I  am,  then,  in  the  absence  of  any  authority 
to   the    contrary,  and    for   the  reasons  I  have 
endeavoured  to  express,  reluctantly  compelled  to 
come  to  the  conclusion  that  this  oonmiitraeot 
ought  not  to  stand,  because  there  is  no  evidence 
of    a  "frequenting"    any  public  street  with  a 
felonious  intent,  and  that  the  mere  finding  upon 
one  occasion  of  a  man  in  a  public  street,  under 
circumstances  leading  to  the  conclusion  that  he 
intended  to  commit  a  felony,  is  not  sufficient  to 
satisfy  the  statute.    What  amounts  to  a  "  fre- 
quenting "  a  street  must  depend  up>on  the  circum- 
stances of  each  particular  case ;  I  only  say  one  visit 
to  it  does  not,  and  that  is  all  that  is  proved  by  the 
eyidence  before  us.    In  order  that  the  error  may 
be  avoided  in  future,  I  think  it  right  to  point  ottt 
that,  apart  from  any  question  of  evidence,  the 
statement  of  the  offence  in  the  commitment  is 
open  to  Question.    It  alleges  that  the  appellaat 
frequented  the  street  for  an  unlawful  porpoee,  to 
wit,  with  intent  to  commit  a  felony,  the  intent  to 
commit  a  felony  being  only  charged  under  the 
videlicet ;  without  such  videlicet  the  oommitment 
would  be  clearly  bad,  for,  though  it  is  an  offence 
within  the  Vagrant  Act  to  be  found  on  private 
premises  enumerated  in  sect.  4  for  any  unlawful 
purpose,  it  is  not  an  offence  against  that  Act  to 
frequent  a  public  street,  Ac.,  unless  with  intent 
to   commit   felony,  which    intent  ought    to  be 
alleged  directly  and  not  as  in  the  commitment 
before  us.    This  conviction  must,  for  the  reasons 
I  have  given,  be  quashed,      q^^^^  iiaaO^ 

Solicitors  for  the  appellant,  Qregory,  Bowdiffes, 
and  Co.,  for  G.  W,  Newlands,  South  Shields. 

Solicitors  for  the  respondents,  Glarke,  BawUiu, 
and  Co.,  for  /.  M.  Moore,  Town  Clerk,  South 
Shields. 


Dee!  4  and  9, 1884. 

(Before  Lord  Cole&idoe,  C. J.,  Grovb  and  Dbnhay, 
JJ.,  Pollock  and  Huddlbston,  BB.) 

Reo.  v.  Dudley  and  Stephens,  (a) 

GriminaL  law  —  Murder  —  EgBtreme  necessity  of 
hunger — JvMificaiion — Homicide  by  necessity^ 
8peciai  verdict — Formal  addition  to  special 
verdict— Certiorari— 36  ^  37  Vict.  c.  66.  s.  16. 

The  two  prisoners  were  indicted  for  wUftd  tnurder, 
and  on  the  trial  the  jwry  returned  a  fecial 
verdict,  stating  the  facts,  and  referred  the  maUsr 
to  the  cowrt.  The  fads  stated  in  the  spedal 
verdict  were  substantiafhf  as  foUovs:  The 
prisoners,     ahle-hodied    English    seamen,    a*d 

(a)  Reported  ty  W.  P.  Eymbsut,  Esq.,  BatrUlert  Law. 
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ihe  depeasedt  cm  English  hoy  heiween  Bwenieen 
amd  eighteen  yeare  of  <ige,  the  crew  of  an  English 

?a>ehi,  toere  cast  OAJoa/y  vn.  a  storm  on  the  high  seas 
600  mUee  from  land,  cmd  were  eompelled  to  put 
vnio  an  open  hoa4.  The  food  they  took  vfith  them 
VHis  aU  eonewmed  inhoelve  days,  and  having 
heen  for  eight  days  xoithovJt  food,  and  for  six 
days  without  water,  the  prisoners  killed  the  hoy. 
The  hoy  whsn  killed  was  lying  at  the  bottom  of 
the  hoat  quite  helpless  and  weak,  and  tmahle  to 
make  any  resistance,  and  did  not  assent  to  his 
being  hiUed.  The  prisoners,  a/nd  another  man 
who  was  Vfith  them,  fed  upon  the  body  and  hhod 
of  the  hoy  for  four  days,  when  they  were  picked 
vp  by  apassina  vessel.  The  verdict  went  on 
thus :  "  Thai,  if  the  m,en  had  not  fed  upon  the 
hody^  of  the  boy,  they  would  probably  not  have 
survived  to  be  so  picked  up  ana  rescued,  hut  would 
wiihin  the  four  days  have  died  of  famine  ;  that 
the  hoy,  being  in  a  much  weaker  condition,  was 
likely  to  have  died  before  them,;  thai  at  the  time 
of  the  act  in  question  there  was  no  sail  in  sight 
nor  any  reasonahle  prospect  of  relief ;  that,  under 
ike  circumsta/nces,  there  appeared  to  the  prison^ers 
every  probahiUty  thai  unless  they  then  fed,  or  very 
soon  fed,  upon  the  boy  or  one  of  themselves,  they 
would  die  of  starvation ;  thai  there  was  no 
appreciable  chance  of  saving  life  except  by  killing 
someone  for  the  others  to  eat;  that,  assuming 
any  necessity  to  MU  anybody,  there  was  no 
greater  necessity  for  killing  the  boy  than  any  of 
the  other  three  msn" 

On  the  argument  of  the  special  verdid,  the  following 
objections  (among  others)  were  taken  by  the 
prisoners*  counsel ;  **  That  the  formal  endvng  of 
the  special  verdict,  as  entered  upon  the  record, 
was  not  found  by  the  jury,  but  subsequently 
added,  ^  and  ther^ore  iwoaUdaied  the  record, 
rendering  the  trial  abortive ;  also,  that  the  record 
ought  to  ha/ve  been  brought  up  into  the  Queen^s 
Bench  Division  by  certiorari,  and  not  by  mere 
order  of  the  court, 

HM,  thai  the  facts  as  found  afforded  no  justijUaiion 
for  the  MUing  of  the  boy,  and  that  the  prisoners 
were  guilty  of  wilful  m/urder. 

Held,  also,  that  the  addition  of  the  formal  ending 
of  the  special  verdict  was  matter  of  mere  form, 
and  did  not  invalidate  the  record, 

Hdd,  further,  that  the  record  was  rightly  brought 
up  by  order,  and  not  by  certiorari,  since  by  the 
Judicature  Act  the  courts  of  oyer  and  terminer 
and  gaol  delivery  were  made  part  of  the  High 
Court  of  Justice, 

The  two  prisoners  were  indicted  for  the  wilful 
murder  of  Richard  Parker  on  the  26th  July  1884, 
on  the  high  seas,  within  the  jurisdiction  of  the 
Admiralty  of  England.  They  were  tried  at  the 
winter  assizes  at  Exeter  on  the  6th  Nov.  1884, 
hefore  Huddleston,  B.,  when,  at  the  suggestion  of 
the  learned  judge,  the  jury  returned  a  special 
verdict,  setting  out  the  facts,  and  referred  the 
matter  to  the  court  for  its  decision.  The  learned 
judge  thereupon  adjourned  the  assizes  at  Exeter 
to  the  Eoyal  Courts  of  Justice  in  London  until 
the  25th  Nov.,  and  further  adjourned  them  until 
the  4th  Dec. 

The  court,  as  above  constituted,  sat  as  a 
Divisional  Court  of  the  Queen's  Bench  Division 
(sect.  26  of  the  Judicature  Act  1873)  to  hear  the 
case,  and  the   prisoners     were    ordered    to    be 


present.    The  record   of   the   proceedings    was 
brought  up  by  an  order  of  the  court,  and  read. 

The  record,  after  setting  out  the  commission 
and  the  indictment  against  the  prisoners,  con- 
cluded with  the  following  special  verdict : 

The  jurors,  upon  fheir  oath,  say  and  find  that,  on  the 
5th  Jnly  1884,  the  prisoners,  with  one  Brooks,  all  able- 
bodied  English  seamen,  and  the  deceased,  also  an 
English  boy,  between  seventeen  and  eighteen  years  of 
age,  the  orew  of  an  English  yaoht  [a  registered  English 
vessel  (a)\  were  oast  away  in  a  storm  on  the  high  seas, 
1600  miles  from  the  Cape  of  €k>od  Hope,  and  were  com- 
pelled to  put  into  an  open  boat  [belonging  to  the  said 
yacht  (a)].  That  in  this  boat  they  had  no  supply  of 
water  and  no  supply  of  food,  except  two  lib.  tinis  of 
tnmips,  and  for  three  days  they  had  nothing  else  to  sub- 
sist upon.  That  on  the  fourth  day  they  caught  a  small 
turtle,  upon  which  they  subsisted  for  a  few  days,  and 
this  was  the  only  food  they  had  up  to  the  twentieth 
day,  when  the  act  now  in  question  was  committed.  That 
on  the  twelfth  day  the  remains  of  the  turtle  were 
entirely  consumed,  and  for  the  next  eight  days  they  had 
nothing  to  eat.  That  they  had  no  ^sh  water,  except 
such  rain  as  they  from  time  to  time  caught  in  their  ou- 
skin  capes.  That  the  boat  was  drifting  on  the  ocean, 
and  it  was  probably  more  than  a  thousand  ndles  away 
from  land.  That  on  the  eighteenth  day,  when  they  had 
been  seven  days  without  food  and  five  without  water, 
the  prisoners  spoke  to  Brooks  as  to  what  should  be  done 
if  no  succour  came,  and  suggested  that  someone  should 
be  sacrificed  to  save  the  rest,  but  Brooks  dissented,  and 
the  boy  to  whom  they  were  understood  to  refer  was  not 
consulted.  That  on  the  24th  July,  the  day  before  the 
act  now  in  auestion,  the  prisoner  Dudley  proposed  to 
Stephens  ana  to  Brooks  that  lots  should  be  cast  who 
should  be  put  to  death  to  save  the  rest,  but  Brooks 
refused  to  consent,  and  it  was  not  put  to  the  boy,  and  in 

Soint  of  fact  there  was  no  drawing  of  lots.  That  on  that 
ay  the  prisoners  spoke  of  their  havlxur  famiHes,  and 
sugj^ested  that  it  would  be  better  to  kifi  the  boy  that 
their  lives  should  be  saved,  and  the  prisoner  Dudley  pro- 
posed that  if  there  was  no  vessel  in  ^ht  by  the  morrow 
morning  the  boy  should  be  killed.  Tnat  next  day,  the 
25th  July,  no  vessel  appearing,  Dudley  told  Brooks 
that  he  had  better  go  and  have  a  sleep,  and 
made  signs  to  Stephens  and  Brooks  that  the  boy 
had  better  be  killed.  The  prisoner  Stephens  agreed 
to  the  act,  but  Brooks  dissented  from  it.  That  the  boy 
was  then  l^^ng  at  the  bottom  of  the  boat  quite  helpless, 
and  extremely  weakened  by  famine  and  by  drinking  sea 
water,  and  unable  to  make  any  resistance,  nor  did  he 
ever  assent  to  his  being  Idlled.  The  prisoner.  Captain 
Dudley,  offered  a  prayer,  asking  forgiveness  for  tnem  all  if 
either  of  them  should  be  tempted  to  commit  a  rash  act, 
and  that  their  souls  might  be  saved.  That  the  prisoner 
Dudley,  with  the  assent  of  the  prisoner  Stephens,  went 
to  the  boy,  and  telling  him  that  his  time  was  come,  put 
a  knife  into  his  throat  and  killed  him  then  and  there. 
That  the  three  men  fed  upon  the  bodv  and  blood  of  the 
boy  for  four  da^jrg.  That,  on  the  fourth  day  after  the  act 
had  been  committed,  the  boat  was  picked  up  b^  a  passing 
vessel,  and  the  prisoners  were  rescued  still  ahve,  but  in 
the  lowest  8l»te  of  prostration.  That  they  were  carried 
to  the  port  of  Falmouth,  and  committed  for  trial  at 
Exeter.  That,  if  the  men  had  not  fed  upon  the  body  of 
the  boy,  they  would  probably  not  have  survived  to  be  so 
picked  up  and  rescued,  but  would  within  the  four  days 
nave  died  of  famine.  That  the  boy,  bein?  in  a  much 
weaker  condition,  was  likely  to  have  died  before  them. 
That  at  the  time  of  the  act  in  question  there  was  no  sail 
in  sight,  nor  any  reasonable  prospect  of  relief.^  That 
under  the  circumstances  there  appeared  to  the  prisoners 
every  probability  that,  unless  they  then  fed,  or  vervsoon 
fed,  upon  the  bov  or  one  of  themselves,  thev  would  die 
of  starvation.  That  there  was  no  appreciable  chance  of , 
saving  life  except  by  killing  someone  for  the  others  to 
eat.  That,  assuming  any  necessi^  to  kill  anybody, 
there  was  no  greater  necessity  for  killing  the  boy  than 
any  of  the  other  three  men. 

But  whether  upon  the  whole  matter  aforesaid  by  the 
said  jurors  in  form  aforesaid  found  the  killing  of  the 

(a)  The  words  in  brackets  were  by  consent  straok  out 
during  tiie  argument. 
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■aid  Biohard  Ptoker  by  the  said  Thomas  Dudley  and 
Edwin  Stephens  done  and  committed  in  manner  aforesaid 
be  felony  and  mnrder  or  not  the  said  jurors  so  as  afore- 
said chosen,  tried,  and  sworn,  are  ignorant,  and  pray  the 
adTice  of  tne  conrt  thereupon.  ^  And  if  npon  the  whole 
matter  aforesaid  by  the  said  jnrors  in  form  aforesaid 
fonnd  the  conrt  shall  be  of  opinion  that  the  aforesaid 
kilting  of  the  said  Biohard  Parker  in  manner  aforesaid 
done  and  committed  be  felony  and  mnrder.  then  the  said 
jnrors  on  their  oath  say  that  the  said  Tnomas  Dudley 
and  Edwin  Stephens  are  each  snulty  of  the  felony  and 
murder  aforesaid  in  manner  and  form  as  in  and  by  the 
indictment  aforesaid  abore  specified  is  against  them 
alleged.  And  if  upon  the  whole  matter  luoresaid  by 
the  said  jurors  in  form  aforesaid  found  the  court  shaU 
be  of  opinion  that  the  aforesaid  killing  of  the  said 
Bichard  JParkerin  manner  aforesaid  done  and  committed 
be  not  felony  and  murder,  then  the  jurors  aforesaid  on 
their  oath  uoresaid  say  that  the  said  Thomas  Dudley 
and  Edwin  Stephens  are  not  guilty  of  the  felony  and 
murder  aforesaid  in  manner  and  form  as  in  and  by  the 
said  indictment  above  specified  is  against  them  alleged. 
And  if  upon  the  whole  matter  aforesaid  by  the  said 
jurors  in  form  aforesaid  found  the  court  shall  be  of 
opinion  that  the  killing  of  the  said  Bichard  Parker  in 
manner  aforesaid  done  and  committed  be  felony  and 
manslaughter,  then  the  said  jurors  on  their  said  oath 
say  that  the  said  Thomas  Dudley  and  Edwin  Stephens 
are  each  guilty  of  the  felonious  killing  and  slaying  of 
the  said  Biohard  Parker.  And  if  upon  the  whole  matter 
aforesaid  by  the  said  jurors  in  form  aforesaid  found  the 
court  shall  be  of  opinion  that  the  aforesaid  killing  of 
the  said  Bichard  Parker  be  neither  felony  and  murder 
nor  felony  and  manslaughter,  then  the  said  jurors  on 
their  oatn  say  that  the  said  Thomas  Dudley  and  Edwin 
Stephens  are  not  guilty  of  the  premises  in  the  indictment 
specified  and  charged  upon  them. 

CoUirtB,  Q.O.  {H,  Clark  and  L.  E.  PyJee 
with  him),  for  the  prisoners,  took  (among 
others)  the  following  preliminary  objections  : 
First,  the  words  in  the  record,  "a  registered 
English  vessel,"  and  '*  belonging  to  the  said 
yacht,"  ought  to  struck  out,  as  they  were  not  in 
the  special  verdict  as  found  by  the  jury.  [Sir 
H.  James  (A.G.) — ^I  admit  that  these  words  were 
not  in  the  verdict  as  given  by  the  jury,  but  they 
were  added  from  the  learned  judge's  notes.  I  do 
not  think  they  are  material,  and  will  consent  to 
their  being  omitted.] 

The  Court,  by  consent,  ordered  the  words  to 
be  struck  out. 

CoJUna,  Q.C. — ^The  next  objection  is  that  the 
formal  ending  of  the  special  verdict,  as  entered  on 
the  record,  was  no  part  of  the  special  verdict  found 
by  the  jury.  The  verdict  founa  by  the  jury  ended 
with  the  words  "  the  said  jurors  aforesaid  chosen, 
tried,  and  sworn  are  ignorant,  and  pray  the  advice 
ot  the  court  thereupon."  All  the  subsequent  part 
has  been  added  since.  It  is  part  of  the  verdict,  and 
there  are  a  number  of  special  verdicts  which  the 
jury  signed,  or  counsel  for  the  Crown  signed, 
containTng  this  formal  part.  There  was  reallv  no 
finding  by  the  jury  of  "  guilty  "  or  "  not  guilty  " 
upon  the  facts  stated  in  the  special  verdict.  If 
this  ending  is  not  struck  out,  in  reality  the  judges 
will  find  them  guilty  or  not  guilty  upon  the 
special  facts  found  by  the  jury.  In  the  case  of 
Hex  V.  Ghetwynd  (18  Sta.  Tr.  218)  the  jury 
signed  the  special  verdict.  The  jury  have  not 
agreed  to  this  finding,  and  consequently  the 
whole  trial  is  abortive.  [Huddleston,  B. — If  you 
look  at  Leach's  Crown  Cases  you  will  see 
numerous  cases,  all  of  which  conclude  in  this 
way.  It  is  a  purely  formal  ending,  which  the  jury 
intended.  !ror  instance,  in  hex  v.  Pedley 
(1  Leach's  C.  C.  242)  the  verdict  ends  with  the 
words,  "  But  whether,  upon  the  whole  of  these 


facts,  the  prisoner  is  guilty  of  the  affenoes 
charged  in  the  indictment,  the  jury  submit  to 
the  court."  Dbnhan,  J. — In  the  ease  of  Eevv. 
Onehy  (2  Ld.  Raym.  1485)  the  special  verdict 
ends  in  this  way.] 

Sir  S,  Jamee  (A.G.)  for  the  Crown. — ^The  record 
in  Bex  v.  Hazel  (1  Leach's  C.  C.  368)  has  been 
followed  exactly  in  this  case.  These  words  are 
in  every  special  verdict,  and  the  jury  having 
submitted  to  the  court,  it  is  never  put  to  them 
whether  they  propose  to  obey  the  court  in 
returning  their  verdict  or  not.  It  is  the  natural 
intendment  from  their  submission  to  the  court 
Sir  Michael  Foster,  in  his  Crown  Law,  3rd  edit., 
p.  266,  says:  "In  every  case  where  the  point 
tumeth  upon  the  question  whether  the  homicide 
was  committed  wilfully  and  maliciously,  or  under 
circumstances  justifying,  excusing,  or  aJleyiating 
the  matter  of  fact,  viz.,  whether  the  facts  alleged 
by  way  of  justification,  excuse,  or  alleviation,  are 
true,  is  the  proper  and  only  province  of  the  jury. 
But  whether,  upon  a  supposition  of  the  truth  of 
facts,  such  homicide  be  justified,  excused*  or 
alleviated,  must  be  submitted  to  the  judgment  of 
the  court ;  for  the  construction  the  law  putteth 
upon  facts  stated  and  agreed,  or  found  by  a  jury, 
is  in  this,  as  in  all  other  cases,  undoubtedly  the 
proper  province  of  the  court."    He  referred  to 

Rem  y.  Onehy,  2  Ld.  Baym.  1485 ; 
Rew  v.  Mackalley,  5.  Co.  Bep.  p.  111. 

[Lord  CoLEEiDGB,  O.J.  —  To  my  view  it  is 
wholly  immaterial,  and  is  mere  form.  The  jury 
could  not,  having  found  the  facts,  find  a  verdiot 
contrary  to  the  Iblw.  They  have  found  the  facts, 
and  the  court  is  to  give  judgment  upon  the 
facts.] 

Sir  H,  Janiea  then  moved  that  the  record  he 
filed. 

CoUvM,  Q.C.  objected  that  the  record  ought  to 
have  been  brought  mto  this  court  by  certiorari,  and 
not  by  an  order  of  the  court.  [Lord  Colekidgjb, 
C.J. — The  Courts  of  Assize  are  part  of  the  High 
Court  now  by  sect.  16  of  the  Judicature  Act 
1873,  and  the  record  has  been  brought  from  one 
part  of  the  court  to  another.] 

Sir  H.  Jamee,  A.G.  {Charles,  Q.C,  C.  Maihewi, 
and  Banekwerts  with  him)  for  the  Crown. — Upon 
the  merits  of  the  case  the   killing  of  the  ooy 
Parker,  in  the  manner  and  under  the  circnm* 
stances  stated  in  the  special  verdict,  was  murder. 
Taking  the  facts  in  the  special  verdict  in  the  lig^t 
most  ravourable  to  the  prisoners,  it  may  be  taken 
that,  when  Parker  was  killed,  the  prisoners  believed 
that  if  they  did  not  feed  upon  him  they  would 
die,  and  it  may  be  taken  that,  if  they  hfld  not  done 
so,  they  would  not  have  outlived  the  four  davs  till 
they  were  rescued,  and  that  the  boy  would  have 
died  before  any  relief  came.    But,  on  the  other 
hand,  at  the  time  the  prisoners  took  the  life  of 
the  boy  there  was  a  chance  of  his  being  saved,  and 
they  deprived  him  of  that  chance.    That  being  so, 
and  separating  this  case  from  the  question  of 
men    acting    under  legal  process  or  acting  in 
course  of  warfare,  this  proposition  is  a  true  one: 
That  where  a  private  person,  acting  upon  his  own 
judgment,  takes  the  life  of  a  fellow-creature,  that 
taking  away  intentionally  of  a  fellow-creature's 
life  can  be  justified  on  one  ground  only,  that  is, 
self-defence — ee  et  sua  defendendo ;   and  it  must 
be  self-defence  against  the  acts  of  the  person  whose 
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li£B  ia  taken,  for  the  life  of  a  third  innocent  person 
must  not  be  taken  to  save  one's  own  &om  the  act 
of  the  aggressor.  [Huddlxston,  B. — ^A  man  sees 
that  a  great  crime  is  abont  to  be  committed  by 
another  with  a  deadly  instrument,  and  he  inter- 
feres and  takes  the  life  of  the  man  with  the 
deadly  instrument,  surely  that  would  be  justifi- 
able  P J  That  case  falls  within  the  spirit  of  the 
proposition  mentioned  aboye.  Now,  it  must  be 
admitted  that,  if  a  man  be  dying  of  hunger  ,he 
must  not  steal  food  in  order  to  satisfy  that 
hunger ;  if  he  did,  he  would  be  guilty  of  theft.  If, 
then,  this  boy  owned  and  had  in  his  possession 
food,  and  if  the  prisoners  had  taken  it  from  him, 
they  would  have  been  guilty  of  larceny ;  and  if 
they  had  killed  him,  in  order  to  obtain  it,  they 
would  have  been  guilty  of  murder  and  larceny. 
Can  it  be  said,  then,  that  a  man  who  cannot  st^ 
food,  or  commit  murder  to  obtain  it,  can  take 
human  life  in  order  to  obtain  the  food  of  which 
the  body  is  composed  P  Yet  that  must  be  the 
other  side's  contention.  The  great  authorities — 
Hale,  Hawkins,  Sir  Michael  Foster,  and  Eastr-* 
all  concur  in  the  view  that  no  necessity  of  hunger 
will  justify  the  killing  of  a  man. 

Lord  Ck>LXEiD6X,  C.J. — The  proposition  that 
this  is  not  murder  is  so  entire^  novel,  and  the 
present  impression  of  our  minds  so  clear,  that  we 
think  we  had  better  hear  what  Mr.  Collins  has  to 
say  upon  the  point. 

Sir  JET.  JameB. — It  would  be  convenient  now  to 
refer  to  the  case  of  the  seven  Englishmen  men* 
tioned  by  Baron  Puffendorf  in  his  Law  of  Nature 
and  Nations,  book  ii.,  c.  6,  sect.  3  (p.  203). 
[HuDDLESTON.  B. — ^A  member  of  the  Bar  (Sir 
Sherston  Baker)  has  found  the  case  referred  to 
at  the  British  Museum,  in  a  medical  work  of  a 
Dutch  writer,  Nicolaus  Tulpius,  and  he  has  given 
me  a  copy  of  it.  (a)]    That  case,  as  now  investi- 

(a)The  followiiig  is  the  copy  as  fnniiBhed  to  Hnddle- 
sion,  B.,  and  which,  bj  Sir  Sherston  Baker's  leave,  is 
^yen  here : 

General  facte  as  stated  by  a  Dutch  writer,  Nicolaus 
Tnlpiua.  He  was  the  anthor  of  a  Latin  work.  Ob^w^- 
vationiiun  Mediearwn.  written  at  AmstercUun  m  1641. 
He  states  that  the  followin|r  facts  were  given  him  by 
eye  witnesaee :  Seven  KnghBhmen  had  prepared  them- 
selves in  the  island  of  St.  Christopher  (one  of  tiie 
Caribbean  islands)  for  a  omise  in  a  boat  for  a  period  of 
one  night  only,  bnt  a  storm  drove  them  so  far  ont  to  sea 
that  they  ooxud  not  get  back  to  port  before  seventeen 
days.  One  of  them  proposed  that  they  should  cast  lots 
to  settle  on  whose  body  they  shoiud  assuage  their 
ravenous  hunger.  Lots  were  oast,  and  the  lot  fell  on 
him  who  had  nroposed  it.  None  wished  to  perform  the 
office  of  butoner,  and  lots  were  again  oast  to  provide 
one.  The  body  was  afterwards  eaten.  At  length  the 
boat  was  oast  ashore  on  the  Isle  of  St.  Mutin,  one  of 
the  same  group,  where  the  six  survivors  were  treated 
with  kindness  by  the  Dutch  and  sent  home  to  St. 
Christopher. 

The  principal  passages  in  the  original  are  as  follows : 

'  Homhilis  ula  tragsBdia  quam  non  ita  pridem  conspexit 
India  ooeidentalis  in  septem  Britannis ;  quibus  necessiias 
famem  feoit  undecim  dierum.  Yelut  nobis  sincere 
relatnm  a  testibus  occulatis  qui  heec  ipsa  ventorum 
ludibria  et  humaniter  navibus  suis  ezcepdre,  et  officios^ 
ad  BuoB  reduxdre.  Septem  Britumi  accinxerant  se  in 
insulA  Christophoriani,  unius  solummodo  noctis  itineri, 
ultra  quam  etiam  non  eztenderant  commeatum.  At 
iaterveniens  tempestas  abripuit  imparatos  lon^us  in 
mare  rniam  ut  potuerint  reverti  ad  portnm  destinatum 
ante  ^  diem  septimum  decimum  .  .  .  Cujus  intraoti 
errorifl,  nullum  finem  promittente  spatioso  mari,  adige- 
bantnr  tandem  (O  durum  necessitatia  telum !)  ancipiti 
sorti  oomndttere,  cujus  came  urgentem  famem,  et  quo 

IUg.  Gas^^Yol.  XIIL 


gated,  shows  that  it  is  no  authority  at  all  in 
support  of  the  prisoner's  contention. 

A,  OoUins,  Q.O.  (B.  Olark  and  L.  E.  Pyhe  with 
him)  were  heard  to  argue  for  the  prisoners. 

Lord  CoLBRiDGB,  G.J. — ^We  need  not  trouble 
you,  Mr.  Attomev-Greneral,  to  reply,  as  we  are  all 
of  opinion  that  tne  prisoners  must  be  convicted. 
What  course  do  you  mvite  us  to  take  as  to  giving 
judgment  P 

Sir  JET.  James  (A.G.) — ^The  proper  course  is  for 
this  court,  where  the  case  has  been  heard  to 
its  conclusion,  to  pronounce  judgment  and  pass 
sentence,  and  not  to  send  the  case  back  to  the 
assizes  for  sentence  lo  be  passed  there.  The 
record  is  filed  in  this  court,  and  this  court  has 
possession  of  it.  In  former  days  the  record  was 
Drought  by  writ  of  certiora/ri  into  this  court,  but 
the  certiorari  gave  no  power  to  this  court ;  there- 
fore the  effect  was  the  same  as  the  order  of  the 
court  bringing  up  the  record  is  now.  In  Bex  v. 
Boyce  (4  Burr.  2073)  sentence  was  passed  in  the 
King's  Bench  in  a  case  of  a  special  verdict  from 
the  county  of  Norfolk.  So  also  in  the  cases  of 
Bex  V.  Athoe  (8  Mod.  136),  B.  O.'s  ease  (in  Cro. 
Car.  176),  and  Bex  v.  Coeh  (4  M.  A  S.  71).  The 
Criminal  Law  ConsoUdation  Act  1861  (24  &  25 
Vict.  c.  100),  s.  2,  says  that,  "  upon  every  convic- 
tion for  murder  the  court  shall  pronounce  sen- 
tence of  death."  The  convicting  court  here  is 
this  court.  The  writ  of  certiorwn  gives  no  juris- 
diction to  the  court;  it  is  only  the  mode  of 
bringing  the  record  into  court : 

2  Hale's  Pleas  of  the  Crown,  211 ; 
B9X  V.  Boume,  7  A.  A  £.  58. 

The  court  can  order  the  execution  to  take  place 
where  it^pleases.  [Dbnman,  J. — In  Bex  v.  Onehy 
(2  Ld.  Baym.  1499)  the  Court  of  King's  Bench 
decided  upon  the  facts  that  the  prisoner  was 
guilty,  ana  did  not  pass  sentence  then,  but  gave 
the  prisoner  four  days  to  move  in  arrest  of  judg- 
ment, the  court  saymg  that,  '*  he  was  entitled  to 
it  by  the  course  of  the  court."]  No  other  case 
says  that  the  practice  is  so.  However,  it  is 
stated  in  2  Hawkins  P.  G.  8th  edit.  624)  that, 
"by  the  course  of  the  Court  of  King's  Bench 
upon  every  conviction  in  that  court  of  a  crime, 
capital  or  not,  whether  by  verdict  or  confession, 
the  party  is  to  have  four  days  to  move  in  arrest 

sanguine  compescerent  inexplebilem  sitim.^  Sed  jacta 
alea  (quis  eventum  hunc  non  miretur !)  destinabit  prinuB 
osBdi  primum  hujus  laniens  auctorem  .  .  .  Qu4  oratione 
ut  non  parum  leniyit  horrendi  facinoris  atrocitatem,  sic 
erexit  utique  usque  e6  flacoidos  ipsorum^  animos :  ut 
tandem  reperiretur  aliquis,  sorte  tamen  priusductus  q^xd 
petierit  animose  perorantis  jupplum,  et  intulerit  vim 
volenti.    Cuius  cadaTeris  ezpetiit  quiHbet  illorum,  tam 

Sneproper^  miBtrum,  ut  vix  potuerit  tam  festinanter 
ividi  ...  At  tandem  misertus  hujus  erroris  Deus 
deduxit  ipsorum  nayiculain  ad  insulam  Ifartiniam  in 
qu&  k  prsBsidio  Belgioo  et  humaniter  excepti,  et  benign^ 
ad  suos  reducti  fudre.  Sed  vix  attigerant  terram  quin 
accusarentur  protinus  a  protore  homicidii.  Sed  diluente 
crimen  inevitabili  necessitate,  dedit  ipsis  brcTi  yeniam 
ipsorum  judex.  ^  , 

To  understand  the  account  we  must  notice  that  Tulpius 
says  this  shocking  incident  occurred  non  ita  pridem. 
"  not  BO  long  ago."  He  wrote  in  1641.  The  sailors,  on 
their  return  from  St.  Martin  (about  seTcn  leagues  away) 
were  arrested  by  some  executiye  officer  (a  pratore)^ 
probably  the  constable,  and  "  their  own  judge  '*  {ipsorum 
judex),  that  is,  the  English  judge  of  the  colony,  as  dis- 
tinguished from  the  French  judge'  on  the  same  islani, 
let  them  go,  because  **the  inevitable  necessity  had 
washed  away  their  crime." 

3T 
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of  jadgment,  if  there  be  so  many  days  remaining 
of  the  term."  That  is  only  practice,  and  it  is  in 
the  discretion  of  the  court  to  adopt  that  practice 
and  say  whether  it  is  necessary  or  not. 

Our.  adv.  vuU, 

Dec.  9. — ^The  judgment  of  the  court  was  de- 
livered by 

Lord  OoLESiDGE,  C.J.  —  The  two  prisoners, 
Thomas  Dudley  and  Edwin  Stephens,  were  in- 
dicted for  the  murder  of  Richard  Parker  on  the 
high  seas  on  the  25th  July  in  thepresent  year. 
They  were  tried  before  my  brother  Huddleston  at 
Exeter  on  the  6th  Nov.,  and,  under  the  direction 
of  m^  learned  brother,  the  jury  returned  a  special 
Terdict,  the  legal  effect  of  which  has  been  argued 
before  us,  and  on  which  we  are  now  to  pronounce 

f'udgment.  The  special  verdict  is  as  follows : 
The  learned  Judge  read  the  special  verdict  as 
■set  out  above.]  from  these  facts,  stated  with  the 
cold  precision  of  a  special  verdict,  it  appears 
^sufficiently  that  tie  prisoners  were  subject 
^o  terrible  temptation  and  to  sufferings  which 
'might  break  down  the  bodily  power  of  the 
jttrongest  man,  and  try  the  conscience  of  the  best. 
Other  details  yet  more  harrowing,  facts  still 
more  loathsome  and  appalling,  were  presented  to 
the  jury,  and  are  to  be  found  recorded  in  my 
learned  brother's  notes.  But  nevertheless  this 
is  clear,  that  the  prisoners  put  to  death  a  weak 
and  unoffending  boy,  upon  the  chance  of  preserv- 
ing their  own  lives  bv  feeding  upon  his  nesh  and 
blood  after  he  was  killed,  and  with  a  certainty  of 
depriving  him  of  any  possible  chance  of  survival. 
The  verdict  finds  in  terms  that,  "  if  the  men  had 
not  fed  upon  the  bod^  of  the  boy,  they  would  pro- 
bably not  have  survived ; "  and  that  "  the  boy, 
being  in  a  much  weaker  condition,  was  likely  to 
have  died  before  them."  They  might  possibly 
have  been  picked  up  next  day  by  a  passing  ship ; 
they  mi^ht  possibly  not  have  been  picked  up  at 
all ;  in  either  case  it  is  obvious  that  tne  killing  of 
the  boy  would  have  been  an  unnecessary  and 
profitless  act.  It  is  found  by  the  verdict  that  the 
Doy  was  incapable  of  resistance,  and,  in  fact,  made 
none ;  and  it  is  not  even  suggested  that  his  death 
was  due  to  any  violence  on  his  part  attempted 
a^inst,  or  even  so  much  as  feared  by,  them  who 
killed  him.  Under  these  circumstances  the  jury 
say  they  are  ignorant  whether  those  who  killed  him 
were  guilty  oi  murder,  and  have  referred  it  to  this 
court  to  say  what  is  the  legal  consequence  which 
follows  from  the  facts  which  they  have  found. 
Certain  objections  on  points  of  form  were  taken 
by  Mr.  Collins  before  he  came  to  argue  the  main 
point  in  the  case.  First,  it  was  contended  that 
the  conclusion  of  the  special  verdict,  as  entered 
on  the  record,  to  the  effect  that  the  jury 
found  their  verdict  in  accordance  with  the  judg- 
ment of  the  court,  was  not  put  to  them  by 
my  learned  brother,  and  that  its  forming  part  of 
the  verdict  on  the  record  invalidated  the  whole  ver- 
dict. But  the  answer  is  twofold :  (1)  That  it  is 
really  what  the  jury  meant,  and  that  it  is  but 
the  clothing  in  legal  phraseology  of  that  which 
is  already  contained  by  necessary  implication 
in  their  unquestioned  finding ;  and  (2)  that  it  is  a 
matter  of  tne  purest  form,  and  that  it  appears 
from  the  precedents  with  which  we  have  been 
furnished  from  the  Crown  office,  that  this  has 
boen  the  form  of  special  verdicts  in  Crown  cases 
for  upwards  of   a  century  at  least.      Next,  it 


was  objected  that  the  record  should  have  been 
brought  into  this  court  bv  certiorari,  and  that  in 
this  case  no  writ  of  certiorari  has  issued.  Tbe 
fact  is  so;  but  the  objection  is  groundless. 
Before  the  passing  of  the  Judicature  Act  1873 
(36  &  37  Yict.  c.  66),  as  the  courts  of  oyer  and 
terminer  and  gaol  delivery  were  not  parts  of  the 
Court  of  Queen's  Bench,  it  was  necessary  that  the 
Queen's  Bench  should  issue  its  writ  to  brinf^ 
before  it  a  record,  not  of  its  own,  but  of  another 
court.  But,  by  the  16th  section  of  36  ft  37  Yict. 
c.  66,  the  courts  of  oyer  and  terminer  and  gaol 
delivery  are  now  made  part  of  the  High  Court, 
and  their  jurisdiction  is  vested  in  it.  An  order 
of  the  court  has  been  made  to  bring  the  record 
from  one  part  of  the  court  into  this  chamber, 
which  is  another  part  of  the  same  court;  the 
record  is  here  in  obedience  to  that  order,  and  we 
are  all  of  opinion  that  the  objection  faols.  It  was 
further  objected  that,  accordmg  to  the  decision 
of  the  majority  of  the  judges  in  The  Franconia 
(Beg.  V.  Keyn,  35  L.  T.  Rep.  N.  S.  721 ;  2  Ex. 
Div.  63),  there  was  no  jurisdiction  in  the  court 
at  Exeter  to  tr^  these  prisoners.  But  (1)  in 
hat  case  the  prisoner  was  a  German,  who  had 
committed  the  alleged  offence  as  captain  of 
a  German  ship ;  while  the  prisoners  here  were 
English  seamen,  the  crew  of  an  English  jracht 
cast  away  in  a  storm  on  the  high  seas, 
and  escaping  from  her  in  an  open  boat ;  (2)  the 
opinion  of  the  minority  in  The  Fra/aconia  case 
has  been  since  not  only  enacted,  but  declared  hr 
Parliament  to  have  always  been  the  law  (41  h  ^ 
Vict.  c.  73) ;  and  (3)  the  17  A 18  Vict,  c.  104^  s,  267, 
is  absolutely  fatal  to  this  objection.  By  that 
section  it  is  enacted  as  follows :  "  AU  offences 
against  property  or  person  committed  in  or  at 
any  place,  either  ashore  or  afioat,  out  of  Her 
Majesty's  dominions  by  any  master  seaman  or 
apprentice,  who  at  the  time  when  the  offence  is 
committed  is,  or  within  three  months  previously 
has  been,  employed  in  any  British  ship,  shall  he 
deemed  to  be  offences  of  the  same  nature 
respectively,  and  be  liable  to  the  same  punish- 
ment respectively,  and  be  inquired  of,  heard,  tried, 
determined,  and  adjudged  in  the  same  manner  and 
by  the  same  courts,  and  in  the  same  places,  as  if 
such  offences  had  been  committed  within  the 
jurisdiction  of  the  Admiralty  of  England;  and 
the  costs  and  expenses  of  the  prosecution  of  any 
such  offence  may  be  directed  to  be  paid  as  in 
the  case  of  costs  and  expenses  of  prosecutions 
for  offences  committed  within  the  jurisdiction 
of  the  Admiralty  of  England."  We  are  all,  there- 
fore, of  opinion  that  this  objection  likewise  must 
be  overruled.  There  remains  to  be  considered 
the  real  question  in  the  case,  whether  killing, 
under  the  circumstances  set  forth  in  the 
verdict,  be  or  be  not  murder.  The  contention 
that  it  could  be  anything  else  was  to  the  minds 
of  us  all  both  new  and  strange ;  and  we 
stopped  the  Attorney- Greneral  in  his  negative 
argument  that  we  might  hear  what  could  be  said 
in  support  of  a  proposition  which  appeared  to  ns 
to  be  at  once  oangerous,  immoral,  and  opposed 
to  all  legal  principle  and  analogy.  All,  no 
doubt,  that  can  be  said  has  been  urged  before  ns, 
and  we  are  now  to  consider  and  determine  what 
it  amounts  to.  First,  it  is  said  that  it  follows, 
from  various  definitions  of  murder  in  books  of 
authority — ^which  definitions  imply,  if  they  do  not 
state,  the  doctrine — ^that,  in  order  to  save  your  owb 
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life  YOQ  may  lawfully  take  away  the  life  of 
another,  when  that  other  is  neither  attempting 
nor  threatening  yours,  nor  is  guilty  of  any  illegal 
act  whatever  towards  yon  or  anyone  else.  But,  if 
these  definitions  he  looked  at,  they  will  not  he 
found  to  sustain  the  contention.    The  earliest  in 

S:>int  of  date  is  the  passage  cited  to  us  from 
racton,who  wrote  in  the  reign  of  Henry  III. 
It  was   at  one  time    the   &u3hion   to    discredit 
Bracton,  as  Mr.  Beeves  teDs  us,  because  he  was 
supjposed  to  mingle  too  much  of  the  canonist  and 
civilian  with  the  common  lawyer.    There  is  now 
no  snch  feeling ;  but  the  passage  upon  homicide, 
on  which   reliance    is    placed,  is  a  remarkable 
example  of  the  kind  of  writing  which  may  explain 
it.     Sin  and  crime  are  spoken  of  as  apparently 
equally  illegal;  and  the  crime  of  murder,  it  is 
expressly  declared,  may  be  committed  lingud  vd 
fado ;  so  that  a  man,  like  Hero, ''  done  to  death 
by  slanderous  tongues,"  would,  it  seems,  in  the 
opinion  of  Bracton,  be  a  person  in  respect  of  whom 
might  be  grounded  a  legal  indictment  for  murder. 
But  in  the  very  passage  as  to  necessity,  on  which 
reliance  has  been  placed,  it  is  dear  that  Bracton 
is  speaking  of  necessity  in  the  ordinary  sense, 
the  repelling  by  violence— violence  justified  so  far 
as  it  was  necessary  for  the  object — any  illegal 
violence  used  towards  oneself.    If,  says  Bracton 
<Lib.  iii.,  Art.  De  Coronft,  cwp.  4,  fol  120),  the 
necessity  be  "  evitabilis  et  evadere  posset  abscjue 
occisione,  tunc  erit  reus  homicidii ;    words  which 
show  clearly  that  he  is  thinking    of   physical 
danger,  from  which  escape  may  be  possible,  and 
that  "  inevitabilis  necessitas,"  of  which  he  speaks 
as  justifying  homicide,  is  a  necessity  of  the  same 
nature.    It  is,  if  possible,  yet  clearer  that  the 
doctrine  contended  for  receives  no  support  from 
the  great  authority  of  Lord  Hide.    It  is  plain 
that  in  his  view  the  necessity  which  justifies 
homicide  is  that  only  which  has  always  been,  and 
is  now,  considered  a  justification.    **  In  all  these 
eases  of  homicide  by  necessity,"  says  he,  "  as  in 
pursuit  of  a  felon,  in  killing  him  that  assaults  to 
rob,  or  comes  to  bum  or  oreak  a  house,  or  the 
like,  whifih  are  in  themselves  no  felony :"  (1  Hale 
P.  C.  4dl.)    Again,  he  says  that  the  necessity 
which  justifies  homicide  is  of  two  kinds:    "(1) 
That  necessity  which  is  of  a  private  nature ;  (2) 
That  necessity  which  relates  to  the  public  justice 
and  safety.    The  former  is  that  necessity  which 
obligeth  a  man  to  his  own  defence  and  safeguard ; 
and  this  takes  in  these  inquiries :  1.  What  may  be 
done  for  thesafeguard  of  aman's  own  life;"  and  then 
follow  three  other  heads  not  necessary  to  pursue. 
Then  Lord  Hale  proceeds :   "  1.  As  touching  the 
first  of  these,  viz.,  homicide  in  defence  of  a  man's 
own  life,  which  is  usually  styled  se  defendendo :  " 
(1  Hale  P.  G.  478.)    It  is  not  nossible  to  use 
words  more  clear  to  show  that  Lora  Hale  regarded 
the  private  necessity  which  justified,  and  alone 
justified,  the  taking  the  life  of  another  for  the 
safeguard  of  one's  own  to  be  what  is  commonly 
called  self-defence.     But  if  this  could  be  even 
doubtful  upon  Lord   Hale's   words.   Lord  Hale 
himself  has  made  it  clear,  for,  in  the  chapter  in 
which  he  deals  with  the  exemption  created  by 
compulsion  or  necessity,  he  thus  expresses  himself: 
'*  If  a  man  be  desperately  assaulted,  and  in  peril  of 
death,  and  cannot  otherwise  escape,  unless  to 
satisfy  his  assailant's  fury  he  will  kill  an  innocent 
person  then  present,  the  fear  and  actual  force  will 
not  acquit  him  of  the  crime  and  punishment  of 


murder   if  he    commit  the  fact,  for  he  ought 
rather  to  die  himself  than  to  kill  &n  innocent; 
but  if  he  cannot  otherwise  save  his  own  life,  the 
law  permits  him  in  his  own  defence  to  kill  the 
assailant,  for,  bv  the  violence  of  the  assault  an<i 
the  o£Eence  committed  upon  him  by  the  assailant 
himself,  the  law  of  nature  and  necessity  hath 
made  him  his  own  protector  cvm  dehito  mod&rcmMne 
incuJpatce  tutelce :  (1  Hale  P.  0.  51.)    But,  further 
still.    Lord  Hale,  in  the  following  chapter,  deals 
with  the  position  asserted  by  the  casuists,  and 
sanctioneo,  as  he  pays,  by  Grotius  and  PujQ^endorf, 
that  in  a  case  of  extreme  necessity,  either  of 
hunger  or  clothing,  "  theft  is  no  theft,  or  at  least 
not  punishable  as  theft,  and  some  even  of  our 
own  lawyers  have  asserted  the  same ; "  "  but," 
says  Lord  Hale,  "  I  take  it  that  here  in  England 
that  rule,  at  least  by  the  laws  of  England,  is  false, 
and,  therefore,  if  a  person,  being  under  necessity 
for  want  of  victuals  or  clothes,  shall  upon  that 
account  clandestinely  and  anvmo  furattdi  steal 
another  man's  goods,  it  is  a  felony  and  a  crime 
hj  the  laws  of  England  punishable  with  death : " 
(1   Hale  P.  0.  54.)    If,  therefore.  Lord  Hale  is 
clear,  as  he  is,  that  extreme  necessity  of  hunger 
does  not  justify  larceny,  what  would  he  have 
said  to  the  doctrine  that  it  justified  murder  P    It 
is  satisfactory  to  find  that  another  great  autho- 
rity, second  probably  only  to  Lord  Hale,  speaks 
with   the  same  unhesitating  clearness  on  this 
matter.     Sir  Michael  Foster,  in  the  3rd  chapter  of 
his  Discourse  on  Homicide,  deals  with  the  subject 
of  Homicide  founded  in  Necessity,  and  the  whole 
chapter  implies,  and  is  insensible  unless  it  does 
imply,  that,  in  the  view  of  Sir  Michael  Foster, 
necessity  and  self-defence  (which  in  sect.  1  he 
defines  as  **  opposing  force  to  force  even  to  the 
death  ")  are  convertiole  terms.    There  is  no  hint, 
no  trace  of  the  doctrine  now  contended  for ;  the 
whole  reasoning  of  the  chapter  is  entirely  incon- 
sistent with  it.    In  East  (1  East  P.  C.  271),  the 
whole  chapter  on  Homicide  by  Necessity  is  taken 
up  with  an  elaborate  discussion  of  the  limits  within 
wnich  necessity  in  Sir  Michael  Foster's    sense 
(given  above)  of  self-defence  is  a  justification  of  or 
excuse  for  homicide.    There  is  a  short  section  at 
the  end  (p.  294),  very  generally  and  veiy  doubt- 
fully expressed,  in  which  the  only  instance  dis- 
cussed is  the  well-known  one  of  two  shipwrecked 
men  on  a  plank  able  to  sustain  only  one  of  them ; 
and  the  conclusion  is  left  by  Sir  Edward  East 
entirely  undetermined.    What    is    true    of    Sir 
Edward  East  is  true  also  of  Mr.  Serjeant  Haw- 
kins.   The  whole  of  his  chapter  on  Justifiable 
Homicide  assumes  that  the  only  justifiable  homi- 
cide of  a  private  nature  is  in  defence  against  force 
of  a  man  s  person,  house,  or  goods.    In  the  26th 
section  we  nnd  again  the  case  of  the  two  ship- 
wrecked men  and  the  single  plank,  with  this  sig- 
nificant expression  from  a  careful  writer,  "  It  is 
said  to  be  justifiable."    So,  too,  Dalton,  c.  150, 
clearly  considers  necessity  and  self-defence,  in  Sir 
Michael  Foster's  sense  of  that  expression,  to  L«> 
convertible  terms ;    though    he    prints  without 
comment  Lord  Bason's  instance  of  the  two  men 
on  one  plank  as  a  quotation  from  Lord  Bacon, 
adding  nothing  whatever  to  it  of  his  own;  and 
there  is  a  remarkable  passage  at  p.  339,  in  which 
he  says  that  even  in  the  case  of  a  murderous 
assault  upon  a  man,  yet  before  he  may  take  the 
life  of  the  man  who  assaults  him,  even  in  self- 
defence,  cuncta  prius  tentanda.    The  passage  in 
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Staundforde,  on  which  almost  the  whole  of  the 
dicta  we  have  been  considering  are  built,  when  it 
comes  to  be  examined,  does  not  warrant  the  con- 
clnsion  which  has  been  derived  from  it.  The 
necessity  to  justify  homicide  must  be,  he  says, 
inevitable,  and  the  example  which  he  nves  to 
illustrate  his  meaning  is  the  very  same  which  has 
just  been  cited  from  Dalton;  showing  that  the 
necessity  he  was  speaking  of  was  a  physical 
necessity,  and  the  self-defence  a  defence  against 
physical  violence.  Bussell  merely  repeats  the 
lanffuape  of  the  old  text-books,  and  addb  no  new 
authority  nor  any  fresh  considerations.  Is  there, 
then,  any  authority  for  the  proposition  which  has 
been  presented  to  us  P  Decided  cases  there  are 
none.  The  case  of  the  seven  English  sailors 
•referred  to  by  the  commentator  on  Grotius  and 
bv  Puffendorf  has  been  discovered  by  a  gentleman 
of  the  bar,  who  communicated  with  mv  brother 
Huddleston,  to  convey  the  authority,  if  it  conveys 
80  much,  of  a  single  judge  of  the  island  of  St. 
Kitts,  when  that  island  was  possessed  partly  by 
France  and  partly  by  this  C3untry,  somewhere 
about  the  year  1641.  It  is  mentioned  in  a  medical 
treatibO  published  at  Amsterdam,  and  is  alto- 
gether, as  authority  in  an  English  court,  as  un- 
satisfactory as  possible.  The  American  case 
cited  by  my  brother  Stephen  in  his  Digest  from 
Wharton  on  Homicide,  p.  287,  in  which  it  was 
decided,  correctly  indeed,  that  sailors  had  no 
right  to  throw  passengers  overboard  to  save 
themselves,  but,  on  the  somewhac  strange  ground 
that  the  proper  mode  of  determining  who 
was  to  be  sacrificed  was  to  vote  upon  the 
subject  by  ballot,  can  hardly,  as  my  brother 
Stephen  says,  be  an  authority  satisfactory  to  a 
court  in  this  country.  The  observations  of  Lord 
M&nsfield  in  the  case  of  Bex  v.  StroMon  and  others 
(21  St.  Tr.  1C45),  striking  and  excellent  as 
they  are,  were  delivered  in  a  political  trial,  where 
the  question  was,  whether  a  political  necessity 
had  arisen  for  deposing  a  Governor  of  Madras. 
But  they  have  little  application  to  the  case  before 
us,  which  must  be  decided  on  very  different  con- 
siderations. The  one  real  authority  of  former 
time  is  Lord  Bacon,  who  in  his  Commentary  on 
the  maxim,  "  Necessitas  inducit  privilegium  quoad 
jura  privata,'  lays  down  the  law  as  follows: 
"  Necessity  carrieth  a  privilege  in  itself.  Neces- 
sity is  of  three  sorts :  Necessity  of  conservation 
of  life,  necessity  of  obedience,  and  necessity  oi  the 
act  of  God  or  of  a  stranger.  First,  of  conserva- 
tion of  life.  If  a  man  steal  viands  to  satisfy  his 
§  resent  hunger,  this  is  no  felony  nor  larceny, 
o  if  divers  be  in  danger  of  drowning  by  the 
casting  away  of  some  boat  or  barge,  and  one  of 
them  ^t  to  some  plank,  or  on  the  boat's  side,  to 
keep  himself  above  water,  and  another  to  save  his 
life  thrust  him  from  it,  whereby  he  is  drowned, 
this  is  neither  ae  defendendo  nor  by  misadventure, 
but  justifiable."  On  this  it  is  to  be  observed 
that  Lord  Bacon's  proposition  that  stealing  to 
satisfy  hunger  is  no  larceny  is  hardly  supported 
by  Staundforde,  whom  he  cites  for  it,  and  is 
expressly  contradicted  by  Lord  Hale  in  the  pas- 
sage already  cited.  And  for  the  proposition  as  to 
the  plank  or  boat  it  is  said  to  be  derived  from 
the  canonists ;  at  any  rate,  he  cites  no  authority 
for  it,  and  it  must  stand  upon  his  own.  Lord 
Bacon  was  great  even  as  a  lawyer,  but  it  is  per- 
missible to  much  smaller  men,  relying  upon  prin- 
ciple and  on  the  authority  of  others  the  equals 


and  even  the  superiors  of  Lord  Bacon  as  lawyers, 
to  question  the  soundness  of  his  dictum.  There 
are  many  conceivable  states  of  things  in  which 
it  might  possibly  be  true:  but,  if  Lord  BaooD 
meant  to  lay  down  the  broad  pnmosition  that  a 
man  may  save  his  life  by  killing,  if  necessary,  an 
innocent  and  unoffending  neighbour,  it  certainly 
is  not  law  at  the  present  oay.  There  remains  the 
authority  of  my  brother  Stephen,  who  boih 
in  his  Digest  (art.  82)  and  in  his  History  of  the 
Criminal  Law  (vol.  2,  p.  108)  uses  language  per^ 
haps  wide  enough  to  cover  this  case.  The  lan- 
guage is  somewhat  vague  in  both  places,  but  it 
does  not  in  either  place  cover  this  case  of 
necessity,  and  we  have  the  best  authority  for 
saying  thkt  it  was  not  meant  to  cover  it.  If  it 
had  been  necessary  we  must  with  true  defe- 
rence have  differed  from  him;  but  it  is 
satisfactory  to  know  that  we  have,  probably 
at  least,  arrived  at  no  conclusion  in  which,  if  he 
had  been  a  member  of  the  court,  he  would  have 
been  unable  to  agree.  Neither  are  we  in  conflict 
with  any  opinion  expressed  upon  this  subject  by 
the  learned  persons  who  formed  the  Comznissiom 
for  preparing  the  Criminal  Code.  They  say  on 
this  subject:  *'We  are  not  prepared  to  suggest 
that  necessity  should  in  eveiy  case  be  a  justifica- 
tion ;  we  are  equally  unprepared  to  suggest  that 
necessity  should  in  no  case  be  a  defence.  We 
judge  it  better  to  leave  such  questions  to  be  dealt 
with  when,  if  ever,  they  arise  in  practice  by 
applying  the  principles  of  law  to  the  circum- 
stances of  the  particular  case.'*  It  would  have  been 
satisfactory  to  us  if  these  eminent  persons  could 
have  told  us  whether  the  received  definitions  of 
legal  necessity  were  in  their  judgment  oomct 
and  exhaustive,  and,  if  not,  in  woat  way  they 
should  be  amended ;  but  as  it  is  we  have,  as  they 
say,  "to  apply  the  principles  of  law  to  the 
circumstances  of  this  particular  case."  Now, 
except  for  the  purpose  of  testing  how  far  the 
conservation  of  a  man's  own  life  is  in  all  cases 
and  under  all  circumstances  an  absolute, 
unqualified,  and  paramount  duty,  we  exclude 
from  our  consideration  all  the  incidents  of  war. 
We  are  dealing  with  a  case  of  private  homicide, 
not  one  imposed  upon  men  in  the  service  of  their 
Sovereign  or  in  the  defence  of  their  country. 
Now,  it  is  admitted  that  the  deliberate  killing  of 
this  unoffending  and  unresisting  boy  was  deurly 
murder,  unless  the  killing  can  be  justified  l^ 
some  well-recognised  excuse  admitted  by  the 
law.  It  is  further  admitted  that  there  was  in 
this  case  no  such  excuse,  unless  the  killing  was 
justified  by  what  has  been  called  necessity.  But 
the  temptation  to  the  act  which  existed  here  was 
not  what  the  law  has  ever  called  necessity.  Nor 
is  this  to  be  regretted.  Though  law  and  morality 
are  not  the  same,  and  thougn  many  thin^  mav 
be  immoral  which  are  not  necessarily  illegal, 
yet  the  absolute  divorce  of  law  from  morality 
would  be  of  fatal  consequence,  and  such  divorce 
would  follow  if  the  temptation  to  murder  in  this 
case  were  to  be  held  by  law  an  absolute  defence 
of  it.  It  is  not  so.  To  preserve  one's  life  is  ^ene- 
raMy  speaking,  a  duty,  but  it  may  be  theplamest 
and  the  highest  duty  to  sacrifice  it.  War  is  fall  of 
instances  in  which  it  is  a  man's  duty  not  to  live, 
but  to  die.  The  duty,  in  case  of  shipwreck,  of  a 
captain  to  his  crew,  of  the  crew  to  the  passengers, 
of  soldiers  to  women  and  children,  as  in  the 
noble  case  of  the  Birkenhead — ^these  duties  impoee 
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on  men  the  moral  neceBsitr,  not  of  ihe  preflenra* 
tion,  bat  of  the  sacrifice,  of  their  lives  for  others, 
from  which  in  no  country — ^least  of  all  it  is  to  be 
hoped  in  England — will  men  ever  shrink,  as  indeed 
thej  have  not  shrank.  It  is  not  correct,  there- 
fore, to  say  that  there  is  any  absolate  and 
onqaalified  necessity  to  preserve  one's  life. 
''Necesse  est  at  earn,  non  at  vivam,"  is  a 
saying  of  a  Roman  officer  qnoted  by  Lord  Bacon 
himself  with  high  eulogy  in  the  very  chapter 
on  Necessity,  to  which  so  much  reference  has 
been  made.  It  would  be  a  very  easy  and  cheap 
display  of  common-place  learning  to  quote  from 
€rreek  and  Latin  authors — ^from  Horace,  from 
Juvenal,  from  Cicero,  from  Euripides — ^passage 
after  passage  in  which  the  duty  of  dymg  for 
others  has  been  laid  down  in  glowing  and 
emphatic  language  as  resulting  from  the  prin- 
dples  of  heathen  ethics.  It  is  enough  m  a 
Gnristian  country  to  remind  ourselves  of  the 
Great  Example  which  we  profess  to  follow.  It  is 
not  needful  to  point  out  the  awful  danger  of 
admitting  the  principle  which  has  been  contended 
for.  Who  is  to  be  the  judge  of  this  sort  of  neces- 
sity P  By  what  measure  is  the  comparative  value 
of  lives  to  be  measured  P  Is  it  to  be  strenf^h,  or 
intellect,  or  what  P  It  is  plain  that  the  pnnciple 
leaves  to  him  who  is  to  profit  by  it  to  determme 
the  necessity  which  will  justify  him  in  deliberately 
taking  another's  life  to  save  his  own.  In  this  case 
the  weakest,  the  youngest,  the  most  unresisting 
was  chosen.  Was  it  more  necessary  to  kill  him 
than  one  of  the  grown  men  P  The  answer  must  be, 
No. 

So  apaka  ^e  Fiend ;  and  with  seoeMiiy, 
The  ^Traat's  plea,  ezooMd  his  devilish  deeds. 

It  is  not  suggested  that  in  this  particular  case 
the  "deeds  were  "devilish;"  but  it  is  quite 
plain  that  such  a  principle,  once  admitted,  might 
be  made  the  legal  cloke  for  unbridled  passion  and 
atrocious  crime.  There  is  no  path  safe  for 
judges  to  tread  but  to  ascertain  the  law  to  the 
best  of  their  ability,  and  to  declare  it  according 
to  their  judgment,  and  if  in  anjr  case  the  law 
appears  to  be  too  severe  on  individuals,  to  leave 
it  to  the  Sovereign  to  exercise  that  prerogative  of 
mercy  which  the  Constitution  has  intrusted  to  the 
hands  fittest  to  dispense  it.  It  must  not  be 
supposed  that,  in  refusing  to  admit  temptation  to 
be  an  excuse  for  crime,  it  is  forgotten  how  terrible 
the  temptation  was,  how  awful  the  suffering,  how 
hard  in  such  trials  to  keep  the  judgment  straight 
and  the  conduct  pure.  We  are  often  compelled  to 
set  up  standards  we  cannot  reach  ourselves,  and 
to  lay  down  rules  which  we  could  not  ourselves 
satisfy.  But  a  man  has  no  right  to  declare  temp- 
tation to  be  an  excuse,  though  he  might  himself 
have  yielded  to  it,  nor  allow  compassion  for  the 
criminal  to  change  or  weaken  in  any  manner  the 
legal  definition  (3  the  crime.  It  is  therefore  our 
duty  to  declare  that  the  prisoners'  act  in  this 
case  was  wilful  murder ;  that  the  facts  as  stated 
in  the  verdict  are  no  legal  justification  of  the 
homicide;  and  to  say  that,  in  our  unanimous 
opinion,  they  are,  upon  this  special  verdict, 
guilty  of  murder,  (a) 

(a)  My  brother  Grove  has  f nnuBhed  me  with  the  fol- 
lowing gnggestion,  too  late  to  be  embodied  in  the  jnd^ 
ment,  but  well  worth  preserving :  "If  the  two  aoonsed 
men  were  justified  in  lolling  Parker,  then,  if  not  rescued 
in  time,  two  of  the  three  surviTors  would  be  justified  in 
killing  the  third ;  and,  of  the  two  who  remained,  the 


Sir  Hewry  Jame$f  (A.G.)  prayed  the  sentence  of 
the  court. 

The  LosD    Ghixf   Justice  thereupon   passed 
sentence  of  death  in  the  usual  form,  (a) 

JudgvMntfor  the  Crown. 

Solicitor  for  the  prosecution,  SolioUor  to  ihe 
Treasury, 
'  Solicitors  for  the  prisoners,  IrvU^  and  Modgee, 


Dee.  9  and  15, 1884 
(Before  Hawkdts  and  Smith,  JJ.) 

Thb  Quakdiavs  of  thb  Holborn  Union  (apps.)  o. 

The    Gvaedians    of    the    Che&tsbt    Union 

(resps.)  (b) 
Poor    LoAio  —  Settlement    hy  residence — Child -^ 

Divided  Parishes  and  Poor  Law  Amendment 

Act  1876  (39  ^  40  Vict,  c.  61),  a,  34. 

Sect,  34  q/*  ^^  39  ^  40  Vict,  e,  61  enacts  thai 
"  where  any  person  shaU  have  resided  for  the 
term  of  three  years  in  any  parish  in  such  manner 
and  under  such  circumstances  in  each  of  such 
years  as  would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irremovable, 
he  shall  be  deemed  to  be  settled  therein  until  he 
shad  acquire  a  settlement  in  some  other  parish  by 
a  like  residence  or  otherwise.'* 

Two  paupers  were  leqUvmaie  children,  and  on 
their  mother's  death  %n  1877,  being  then  five  and 
three  years  of  age,  were  placed  by  their  father  in 
the  care  of  a  friend  and  his  wife,  who  resided  in 
the  parish  of  C,  in  the  respondent  union,  where 
th&y  remained  untU  they  became  charaeable  in 
Oct,  1883.  The  paupers' father  was  settled  in  the 
parish  of  A,,  in  the  appellant  union,  by  residence 
there  from  March  1S77  tiU  May  1881;  he  died 
in  February  1883.  The  father,  from  1877  tUl  his 
death  in  1883,  only  visited  the  children  three 
times,  for  a  few  hours  each  time,  and  the  children 
never  visited  their  father,  nor  were  they  ever  out 
of  the  parish  of  C.  Thefaiher  paid  a  stipulated 
swmfor  the  children's  clothing,  and  agreed  to  pay 
a  certain  sum  per  week  for  their  maintenance, 
which  latter  swn  was  paid  either  by  thefaiher  or 
by  his  employer.  On  appeal  from  an  order  of 
removal  to  the  parish  of  A, : 

Held,  thai  upon  the  above  fa^s  there  was  no  inten- 
tion  on  the  father's  paH  to  receive  the  children 
ba/ik  again,  and  that  the  pauper  children's  place 
of  residence  was  at  C, ;  that,  therefore,  they  had 
a,cquired  a  settlement  by  residence  m  the  parish 
of  C.,  v/nder  sect,  34,  and  that  the  order  of 
removal  was  wron^. 

This  was  a  case  stated  by  consent  under  12  &  13 
Vict.,  c.  46,  s.  11. 

1.  On  the  20th  Oct.  1883  Amy  Kelly,  aged 
eleven  years,  and  Wallace  Kelly,  aged  nine  years^ 
became  chargeable  to  the  respondent  union. 

2.  On  the  20th  Feb.  1884  an  order  was  made  by 
two  justices  of  the  County  of  Surrey  adjudging 
the  said  Amy  Kelly  and  Wallace  Kelly  to  be 
legally  settled  in  that  part  of  the  parish  of  St. 

stronger  would  be  justified  in  killing  the  weaker,  so  that 
three  men  might  be  justifiably  killed  to  give  the  fourth 
a  ohanoe  of  surviving." — C. 

(a)  The  prisoners  were  afterwards  respited  and  their 
sentence  commuted  to  one  of  six  months  imprisonment 
without  hard  labour. 

(P)  Beporiad  by  W.  P.  EvsULiT,  Eiq^  Banlstar-ai-Law. 
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Andrew,  Holborn,  which  is  comprised  in  the  ap- 
pellant nnion,  and  the  said  oraer  was  appealed 
against. 

8.  The  panpers  Amy  Kellv  and  Wallace  Kellj 
were  the  lawful  children  of  Thomas  William  Kelly 
and  Sarah  Ann  his  wife. 

4.  The  parents  of  the  panpers  were  both  de- 
ceased. The  mother,  Sarah  Ann  Kelly,  died  in 
childbirth  in  Feb.  1877,  and  the  father,  Thom  as 
William  Kelly,  committed  suicide,  it  is  believed, 
in  Feb.  1883. 

5.  The  paupers  in  the  month  of  Feb.  1877,  on 
the  death  of  their  mother,  were  placed  by  their 
father  in  the  care  of  Samuel  and  Ann  Eong,  who 
were  then  residing  and  still  resided  at  Addlestone, 
in  the  parish  of  Ghertsey,  in  the  respondent  union, 
and  the  paupers  still  remained  in  the  care  of  the 
said  Samuel  and  Ann  King. 

6.  From  Feb.  1877  up  to  Feb.  1883  the  father's 
visits  to  the  children  were  as  follows — the  last 
time  on  Boxing  Day  1880,  and  twice  previously. 
He  came  down  on  each  of  these  occasions  by  the 
mid-day  train  and  left  on  each  evening  early. 
The  sum  agreed  upon  for  the  children's  mainte- 
nance (10*.  per  week)  was  remitted  through  the 
father's  employer  who  paid  absolutely  out  of  his 
own  pocket  the  said  sum  of  108.  per  week  from 
Feb.  1877  to  Mav  1879.  The  father  then  paid 
half  that  sum  and  the  father's  employer  the  other 
half,  and  the  father's  half  was  stopped  out  of  his 
wages  by  his  employer.  In  Feb.  1883,  after  Kelly, 
the  father,  disappeared,  the  employer  kept  up  the 
10*.  per  week  out  of  his  own  pocket  until  the 
children  became  chargeable,  and  paid  68.  per 
week  up  to  the  end  of  March  1884.  The  sum 
agreed  upon  for  the  children's  clothing  (98.  per 
quarter)  was  paid  or  remitted  to  the  foster  parents 
regularly  by  the  father  from  Feb.  1877  until 
Christmas  1880. 

7.  The  paupers'  father  resided  from  March  1877 
until  the  month  of  May  1881  in  the  parish  of  St. 
Andrew,  Holborn,  in  the  appellant  union,  under 
such  circumstances  as  to  gain  a  settlement  in  the 
said  parish  of  St.  Andrew,  Holborn,  by  virtue  of 
the  provisions  of  89  &  40  Yict.  c.  61,  s.  84. 

8.  The  appellants  contended  that  the  paupers 
had  resided  from  Feb.  1877,  and  still  contmued  to 
reside,  in  the  parish  of  Chertsey,  and  thereby  had 
acquired  a  settlement  in  their  own  right  in  the 
|>arish  of  Chertsey,  in  the  respondent  union,  as 
their  actual  bodily  residence  for  the  period  and 
under  the  circumstances  above  mentioned  came 
within  and  satisfied  the  meaning  of  the  residence 
prescribed  by  sect.  84  of  the  Act  89  &  40  Vict, 
c.  61. 

9.  The  respondents,  on  the  other  hand,  contended 
that  the  paupers  under  the  above  circumstances 
were  constructively  resident  from  Feb.  1877  to 
the  commencement  of  the  year  1883  with  their 
father,  the  said  Thomas  William  Kelly ;  that  they 
were,  therefore,  urable  to  acquire  any  settlement 
in  their  own  right  in  the  respondent  union  under 
the  Statute  39  A  40  Vict.  c.  61,  s.  34,  or  other- 
wise during  such  period,  and  were  settled  in  the 
appellant  union  by  reason  of  their  said  father's 
residence  therein  from  March  1877  until  May 
1881,  as  aforesaid. 

10.  The  question  for  the  opinion  of  the  court 
was  whether  the  paupers  were,  at  the  time  of  the 
making  of  the  order  of  removal,  settled  in  the 
parish  of  Chertsey,  in  the  respondent  union. 

11.  If  the  court  should  answer  that  question  in 


the  affirmative  the  said  order  was  to  be  craaBhed 
with  costs,  if  in  the  negative  the  said  order  was 
to  be  confirmed  with  costs. 

89  A  40  Vict.  c.  61,  s.  34 : 

Where  any  person  shall  hare  resided  for  the  term  of 
three  vears  in  any  parish  in  such  manner  and  nnder 
snoh  oiroamstanoes  in  eaoh  of  sadi  yean  aa  would  ia 
aocordance  with  the  several  statutes  in  that  beluJf 
render  him  irremovable,  he  shall  be  deemed  to  be 
settled  therein  until  he  shall  ao^nire  a  settlement  in 
some  other  parish  by  a  like  residenoe  or  otherwise; 
provided  that  an  order  of  removal  in  respeot  of  a  settle- 
ment aoqnired  under  this  section  shall  not  be  made  apoa 
the  evidenoe  of  the  person  to  be  removed  withoot  snc^ 
corroboration  as  the  jnsiioes  or  oonrt  think  sniBoient. 

Charles,  Q.O.  {Poland  with  him)  for  the  appel- 
lants.— ^These  children  are  settled  in  the  parish  of 
Chertsey,  in  the  respondent  union,  within  the 
plain  and  obvious  meaning  of  sect.  34  of  39  A  40 
Yict.  c.  61.  They  resided  for  more  than  three 
years  before  Oct.  1883,  when  they  became  charge- 
able, in  the  parish  of  Chertsey,  with  the  Kings, 
and  in  such  a  manner  as  rendered  them  irremov* 
able.  It  is  true  that  they  were  under  sixteen  years 
of  age,  but  that  does  not  prevent  them  from  acquire 
ing  a  settlement  for  themselves ;  for  instance,  an 
apprentice  under  sixteen  may  acquire  a  settlement 
for  himself.  It  is  said  that,  the  father  being 
settled  in  the  appellant  union,  the  children  take 
his  settlement,  as  thev  are  under  sixteen  years  of 
age;  but  the  case  oi  The  WoUtanton  Union  v. 
NoHhwieh  Union  (46  L.  T.  Rep.  N.  S.  528),  shows 
that  a  child  under  sixteen  can  acquire  a  settle- 
ment for  himself. 

B,  Gwnningham  Olen  {HoU,  Q.C.  with  him)  for 
the  respondents. — The  WoUtanion  Union  v. 
Norihwim  ZJniondoes  not  cover  this  case,  because 
there  it  was  found  as  a  fact  (par.  3  of  the  case) 
that  the  pauper  resided  in  the  pftrish  of  Maer 
under  sucn  circumstances  as  to  gain  a  settlement 
of  his  own  in  the  parish  of  Maer  under  sect.  34; 
and  the  decision  was  that  there  was  nothing  in 
sect.  35  to  prevent  a  child  under  sixteen  from 
acquiring  a  settlement  under  sect.  34,  no  question 
of  emancipation  being  raised.  In  the  present 
case  the  question  for  decision  is  whether  these 
children  acquired  a  settlement  under  sect.  34. 
It  is  admitted  that  a  child  under  sixteen  may 
acquire  a  settlement,  but  the  child  must  be 
emancipated.  These  children  never  became 
emancipated  by  any  of  the  recognised  methods, 
as  by  apprenticeship,  or  by  be^min^  head  of  a 
house.  They  did  not  become  irremovable  daring 
any  of  the  three  years  as  prescribed  by  the 
section,  because,  if  they  had  become  chargeable  in 
any  year  during  their  father's  lifetime,  thev  would 
have  been  removed  to  his  union.  A  child,  to 
become  emancipated,  must  have  and  exercise  a 
will  of  its  own  so  as  to  emancipate  itself.  Theee 
children  never  exercised  any  wul  so  as  to  eznanci- 
pate  themselves,  and  were  in  a  similar  posi^on  to 
children  sent  to  school :  {Beg.  v.  Abingdon  Union, 
22  L.  T.  Rep.  N.  8.  603 ;  L,  Rep.  5  Q.  B. 
406.)  In  Beg,  v.  Leeds  Union  (40  L  T.  Rep. 
N.  S.  521 ;  4  (^.  B.  Div.  323)  the  pauper  was  an 
illegitimate  chUd.    He  also  cited 

Rex  V.  The  InhahitanU  of  €fehureh,  3  T.  B.  114 ; 
Bex  V.  The  InhabitcmU  of  !ntton-cttm-2Vxnn6rooft«t, 

3  T.  B.  355 ; 
Keynsham  Union  y.  Bedmintter  Unvm,  38  L.  T.  Bep. 

N.  8.  507;  3  Q.  B.  Div.  344 ; 
Balford  Union  v.  Manchester,  48  L.  T.  Bep.  K.  & 

119;  10Q.B.  Div.  176; 
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fiM.  T.  8t,  Oiave't  Union,  29  L.  T.  Bep.  N.  S.  426; 

L.Bep.  9Q.  B.  38; 
Beg,  T.  at  Mary,  l8Ungton,22L,  T.  Bep.  N.  S.  654 ; 

Ij.  Bep.  5  Q.  B.  445. 

Poland  in  repl^. — ^The  exercise  of  the  will  on 
the  part  of  the  children  is  not  necessary.  In  Beg. 
▼.  L(3ed»  Union  Cockhorn,  C.J.  said  that  it  was 
argued  "that  under  sect.  84  there  must  be  an 
intention  on  the  part  of  the  person  residing  to 
choose  a  residence,  but  nothing  of  the  kind  is 
enxressed  in  the  Act.  The  expression  is  simply 
'  shall  have  resided'  "  In  that  case  the  child  was 
illegitimate,  but  the  same  reasoning  applies  as  well 
to  a  legitimate  child.  Here  the  father  never  had 
the  children  back  to  him  again ;  he  had  no  home 
for  them,  and  he  only  came  to  see  them  three 
times.  The  father  had  entirely  given  up  the 
children,  and  the  only  place  they  can  be  said  to 
have  ''resided"  at  was  Chertsev.  In  Beg  t. 
fH,  Olcwe's  Union,  the  pauper  daughter  was  nine- 
teen years  of  age,  and  the  only  question  was 
whether  she  had  acquired  a  status  of  irremovability, 
and  no  question  of  settlement  arose.  He  also 
cited 

Bw  V.  The  Inhabitants  ofBUashy,  S  B.  &  A.  877. 

Cur,  adv,  vuU, 

Dec.  15. — Hawkins,  J.  delivered  the  judgment  of 
the  Court. — ^The  question  submitted  for  our  opinion 
is  whether  the  pauper  children,  Amy  and  Wallace 
Kelly,  who  in  Oct.  1883  became  cluurgeable  to 
the  union  of  Chertsey,  were  on  the  20th  Feb. 
1884,  when  an  order  was  made  adjudging  them 
to  be  settled  in  the  parish  of  St.  Andrew, 
Holbom,  legally  so  settled.  The  paupers'  father 
was  admittedly  legally  settled  in  the  parish  of 
St.  Andrew  by  residence  there  from  March  1877 
till  May  1881.  Where  he  resided  before  March 
1877,  or  after  May  1881,  is  not  stated.  His  wife, 
the  mother  of  the  paupers,  died  in  Feb.  1877.  He 
died  in  Feb.  1883.  In  Feb.  1877,  on  the  death  of 
their  mother,  the  paupers,  being  then  respectively 
five  and  three  years  of  age,  were  placed  by  their 
farther  in  the  care  of  Samuel  and  Ann  King,  who 
lived  at  Chertsey,  in  the  countjr  of  Surrey,  and  in 
such  rare  they  lived  in  that  parish  from  that  time 
continuously  until  the  said  order  was  made.  It 
does  not  appear  that  the  {>aupers  were  ever  in  the 
parish  of  St.  Andrew,  nor  is  it  shown  from  whence 
th^  were  sent  to  the  Kings,  nor  where  they  had 
resided  before  that  event.  On  three  occasions 
onlv  after  the  children  went  to  Chertsey  did  their 
father  visit  them,  and  then  only  for  a  few 
hours  at  a  time ;  but  he  agreed  to  pay  108.  a 
week  for  their  maintenance,  and  this  sum  was 

Said  either  by  the  father  or  his  employer  till  he 
ied,  and  afterwards  by  his  employer  out  of  his 
own  pocket.  From  Feb.  1877  to  Christmas  1880 
the  father  also  paid  to  the  Kines  a  stipulated  sum 
for  the  children's  clothing.  The  children  never 
visited  their  father,  nor  were  they  ever  out  of 
Chertsey  after  they  commenced  to  live  with  the 
Kings  seven  years  ago.  The  appellants  contended 
before  us  that  the  paupers  acquired  a  settlement  in 
the  parish  of  £)hertsey  under  the  provisions  of  the 
39  &  40  Vict.  c.  61,  s.  34  (passed  in  1876),  by 
reason  of  their  residence  there  under  the  circum- 
stances above  mentioned.  The  respondents,  on  the 
other  hand,  contended  that,  though  they  lived  at 
Chertsey,  their  legal  residence  was  with  their 
father.  The  enactment  in  question,  which  created 
an  entirely  new  mode  of  acquiring  a  settlement, 


viz.,  by  mere  residence,  rwaa  thus :  **  Where  any 
person  shall  have  resided  for  the  term  of  three 
years  in  any  parish  in  such  manner  and  under 
such  circumstances  in  each  of  such  years  as  would, 
in  accordance  with  the  several  statutes  in  that 
behalf,  render  him  irremovable,  he  shall  be  deemed 
to  be  settled  therein."  The  statutes  rendering 
a  person  irremovable  are,  first,  the  9  &  10 
Yict.  c.  61,  s.  1  (passed  in  1846),  which 
enacts  that  "no  person  shall  be  removed 
nor  shall  any  warrant  be  granted  for  the 
removal  of  any  person  from  any  parish  in 
which  such  person  shall  have  reeidea  for  five 
years  next  before  the  application  for  the 
warrant ; "  secondly,  the  24  &  25  Yict.  c.  55,  s.  1 
(passed  in  1861),  substituting  three  for  five  years ; 
and,  thirdly,  the  28  A  29  Vict.,  c.  79  s.  8  (passed 
in  1865),  substituting  one  for  three  years.  These 
statutes,  however,  conferred  no  settlement,  they 
simply  coTif erred  a  status  of  irremovability.  The 
e£Eect  of  this  modem  legislation  may,  for  all 
practical  purposes,  be  shortly  summed  up  thus : 
One  year's  residence  in  a  parish  is  sufficient  to 
make  a  person  irremovable  from  it;  three 
years  of  such  residence  confers  a  settlement 
upon  such  resident.  Beading  the  plain  and  simple 
hmguage  of  the  statutes,  one  would  have  supposed 
that  no  difficulty  could  arise  in  determining  where 
a  person  resided  during  any  given  time ;  never- 
theless the  courts  have  been  constantly  called 
upon  to  determine  what  is  such  residence  as  will 
satisfy  the  language  of  the  statutes  relating  to 
irremovability,  not  because  of  any  doubt  as  to 
where  the  paupers  have  actually  lived,  but  because 
of  endeavours  which  have  been  constantly  made 
to  have  it  judicially  declared  that,  though  actually 
living  in  one  parish,  they  have  been  '*  construc- 
tively "  resident  in  another.  Now,  we  take  the 
law,  for  all  practical  purposes,  to  stand  thus : 
Mere  bodily  presence  or  actual  dwelling  in 
a  parish,  though  prima  facie,  is  not  abso- 
lutely sufficient  to  satisfy  the  statute;  more 
is  required.  The  residence  must  be  such  as  to 
satisfy  the  tribunal  before  which  the  question 
arises  that  the  place  of  it  was  the  home  and  fixed 

Slace  of  abode  of  the  person  whose  settlement  is 
isputed.  If  a  person  having  a  home  of  his  own 
of  which  he  is  the  head,  or  bemg  a  member  of  his 
father's  family  and  having  his  fixed  home  as  of 
right  or  by  permission  at  nis  father's  house,  quits 
it  for  a  mere  temporary  purpose,  intendinfl:  on 
leaving  and  durins  all  his  absence  to  return  to  it 
so  soon  as  the  ^ject  of  his  absence  is  accom- 
plished and  then  to  live  in  it  as  before,  such  mere 
temporary  physical  absence  does  not  operate  as  a 
breskk  in  his  residence  at  his  father's  home ;  though 
physically  absent,  his  residence  continues.  A 
man  who  goes  from  his  home  on  a  journey  or  a 
visit,  intending  to  return  to  it  when  his  journey 
or  his  visit  is  over,  though  dwelling  away  from 
it  for  a  time,  cannot  be  said  to  be  resident  at  the 
place  where  he  is  a  mere  visitor.  On  the  other 
nand,  if  a  person  having  a  fixed  home,  whether 
as  the  he^  of  it  or  as  being  a  member  of  a 
family,  and  whether  emancipated  or  not,  quits 
it  with  the  intention  not  to  return,  or  to 
return  only  upon  the  happening  of  some  particular 
uncertain  event,  he  cannot  be  said  during  his 
absence  to  reside  in  the  home  he  has  so  quitted. 
Whether  the  anvmua  reveriendi  existed  is  always 
a  question,  not  of  law,  but  of  fact,  to  be  deter- 
mined  by   the   justices,  having  regard    to  the 
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circnmBtances  of  each  particular  case,  though  of 
course  it  is  a  question  m  law  whether  there  is  any 
evidence  to  i notify  the  justices  in  their  findings, 
or  whether  the  findings  justify  the  adjudication. 
We  mention  this  hecause  it  is  becoming  &tr  too 
common  a  practice  in  cases  on  appeal  to  leave  the 
judges  to  cmw  inferences  of  fact  from  other  facts 
which  are  found ;  which  we  think  is  inconvenient 
and  irregular.     In  illustration  and  confirmation 
of  the  views  we  have  expressed,  we  niav  refer  to 
the  case  of  Beg,   v.    The  Abingdon   Union  (22 
L.  T.  Bep.  N.   S.  603 ;  L.  Bep.  5  Q.  B.  409). 
In   that    case  the  pauper,  who  was  blind,   re- 
sided with  his  mother  and  her  husband  at  Little- 
more,  in  the  Abingdon  Union,  from  June  1861 
until  August  1862,  when,  being  then  fifteen  years 
old,  he  was  admitted  as  a  pupil  at  the  "  School 
for  the  Indigent  Blind,"  in  which  he  lived  and 
was    maintained   till    July    1868,  when  he   re- 
turned to  Littlemore,  havmg  no  other  place  to 
return  to,  and  there  he  remained  with  and  was 
maintained  by  his  mother  and  her  husband  till  he 
became  chargeable.    During  his  stay  at  the  school 
he  had  in  each  of  the  intervening  five  years 
visited  for  several  weeks  his  mother  and  her  hus- 
band.   On  appeal  against  an  order  for  his  removal 
to  his  birth  settlement  (he  being  an  illegitimate 
child),  the  Sessions  adjudged  him  to  be  irremov- 
able, on  the  ground  that  he  had  been  construo- 
tively  resident  in  Littlemore  for  more  than  a 
year  before  the  making  of  the  order;    and  the 
Court  of  Queen's  Bench  neld  there  was  evidence  to 
justify  that  finding — treating  the  question  as  being 
whether  during  the  whole  time  of  the  pauper's 
stay  at  the  school  there  was  an  anim/ue  revertendi 
in  the  pauper  without  any  idea  of  abandoning  his 
old  home  with  his  parents.    Blackburn,  J.,  in  the 
course  of  his  judgment,  said:  "The  Sessions  had  to 
draw  inferences  in  order  to  decide  whether  the 
residence  in  Littlemore  was  broken  or  not  during 
the  time  the  pauper  was  in  the  asylum,  and  they 
drew  the  inierence  that  there  was  an  anim/us 
revertendi  in  the  pauper,  and  adjudsred  that  the 
pauper    had    constructively    resided    with   his 
mother  and  her  husband.      I  do  not  like  the 
phrase  '  constructive  residence.'    When  a  person 
IS  physically  absent  from  his  place  of  residence 
for  a  time,  if  he  has  an  animus  revertendi  his 
residence  continues;   and  the  question  in   such 
case  is  whether   he   continues    to    be  resident 
or  has  ceased  to  be  resident  by  taking  up  his  per- 
manent residence  elsewhere."    In  Beq,  v.  Oloaaop 
<L.  Bep.  1   Q.  B.  227)  the  pauper  bad  quitted 
her    parents'    roof    to    go    mto    service.     She 
stayed  in  such  service  but  a  very  short  time, 
and  then  returned  to  her  old  home.    It  was  held, 
nevertheless,  that  her  residence  there  had  been 
broken,  for  when  she  left  it  there  was  no  definite 
animus  revertendi.    And  in  The  Wolstanton  Union 
V.  The  NoHhwich  Union  (46  L.  T.  Bep.  N.  S.  628) 
the  pauper,  who  was  bom  in  1860,  lived  with  his 
father,  and  after  his  death  with  his    widowed 
moiher,  in  Wolstanton  till  1872,  when  he  was 
twelve  years  old,  when  he  left  her  to  go  and  reside 
at  Maer,  in  the  union  of  Northwich,  and  he  con- 
tinued to  reside  there  till  1877.    It  was  held  that 
he  had  gained  a  settlement  by  residence  in  Maer, 
and  could  not  be  removed  to  Wolstanton,  though 
it  was  argued  that  he  could  not  gain  a  settlement 
living  apart  from  his  mother's  home.     See  also 
The  Merthyr  Tydvil  Union  v.  The  Stepney  Union 
(50  L.  T.  Bep.  N.  S.  822 ;  53  L.  J.  183,  M.  C),  con- 


firmed by  the  Court  of  Appeal  since  this  judgment 
was  written.    The  authorities  we  have  citea  were 
cases  in  each  of  which  the  pauper  was  of  an  age 
and  possessed  of  understanding  capable  of  forming 
an  intention  for  himself;  therefore  in  them  the 
question  discussed  was  whether  an  animus  tvMf- 
tendi  existed  in  the  pauper,  whose  settlement  or 
irremovability  was  in  dispute.    To  the  cases  of 
children  of  tender  age,  whose  place  of  abode  is 
subject  to  the  control  and  will  of  their  parents, 
different  considerations  apply.    In  such  cases, 
where  the  child  is  dwelling  away  from  its  father, 
the  €[uestion  seems  to  us  rather  to  be,  what  wm 
the  mtentions  of  the  &ther  with  reference  to  it, 
than  what  were  the  intentions  of  the  child.    Of 
course,  a  father  cannot  relieve  himself  at  will  of 
his  liability  to  maintain  his  child,  but  he  can 
select  its  place  of  abode  and  determine  for  himself 
whether  he  will  maintain  and  support  his  child  in 
his  own  home,  or  in  another  home  to  be  provided 
for  it.    In  the  former  case,  though  the  fatiier  may 
send  his  child  away  for  a  time — ^whether  it  be  to 
school,  to  visit  friends,  or  for  any  other  puTjose— 
if  his  intention  is  that,  when  that  purpose  is  ful- 
filled, the   child    shall    return     to    his    home, 
no    other    place  than  that  home   can   be   said 
to   be  his   legal   residence  for  the   purpose  of 
gaining  a  settlement.    But,    if   in  sending  the 
child  away  from  his  home,  the  &ther  intended 
that  its  absence  should  be  permanent,  though  he 
maintained  it  in  all  comfort  in  a  new  permanent 
abode,  the  residence  of  the  child  would  in  every 
sense  be  in  the  new  and  not  in  the  old  home. 
The  case  of  Beg.  v.  The  Leeds  Union  (40  L.  T. 
Bep.  N.  S.  621 ;  4  Q.  B.  Div.  323)  affords  a 
good  illustration  of  this  view.    There  the  pauper, 
an  illegitimate  female  child,  was,  when  aboat 
a  fortnight  old,  placed  by  her  mother  in  the 
care  of  John  Oakee  and  his  wife,  and  with  them 
she  lived  in  the  parish  of  Seaeroft  from  Dec. 
1871  to  Feb.  1878,  and  it  was  held  that  she  had 
acquired  a  settlement  in  that  parish  under  the 
the  39  A  40  Vict.  c.  61,  s.  34.    In  giving  judg- 
ment, Cockbum,  C.  J.  said :  **  It  is  true  that  where 
a  child  is  under  the  authority  and  control  of  its 
parent,  it  may,  even  when  placed  at  a  school  in  a 
different  parish,  be  said  to  constructively  reside 
with  its  parent.     Here,  however,  the^  child  had 
been  entirely  given  up  by  its  mother ;  it  was  not 
a  suspension  out  a  virtual  abandonment  of  the 
maternal  right.    Circumstanced  as  she  was,  she 
asked  Oakee  and  his  wife  to  take  the  child  off  her 
hands,  and  the  child  resided  with  them  in  another 
parish,  without  any  intention  on  the  part  of  the 
mother  to  resume  her  rights."     Ana  Lopes,  J. 
said  :  "  The  case  is  distingpuishable  from  tiiat  of 
a  child  placed  at  a  school,  for  here  the  mother 
relinquished  the  custody  of  it  altogether."    In 
the  present  case  there  is  no  finding  as  a  fact  ci 
any  intention  on  the  part  of  the  paupers'  fisther 
to  receive  them  back  into  his  own  nome;  it  is 
not  even  alleged  that  he  had  a  home  in  which  he 
could  receive  them.    The    circumstances  under 
which,  immediately  after  their  mother's  death,  he 
plac^  them  with  the  Kings  in  Chertsey,  indicate 
a  breaking  up  of  his  old  home,  and  the  fact  that 
he  never  invited  or  had  the  chilHren  to  visit  him 
points  in  the  same  direction.    The  payment  for 
their  maintenance  and  clothes  affords  no  evidence 
of  an  intention  to  take  them  back  to  live  with 
him,  for  that  was  only  in  fnlfilment  of  his  leg^ 
^  obligation.     Having    carefully   considered    the 
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whole  of  the  facts  snhmitted  to  ns,  we  are  of 
opinion  that  there  ia  no  evidence  to  justify  any 
other  conclusion  than  that  the  paupers*  residence 
with  the  Slings  was  in  fact  their  permanent  home ; 
that  there  was  no  evidence  that  their  father  ever 
intended  they  should  return  to  live  with  him; 
and  that  consequently  they  acquired  a  settlement 
by  residence  in  Ghertsey.  This  is  the  conclusion 
the  justices  should  have  oome  to.  The  order, 
therefore,  must  be  quashed  with  costs. 

Order  quashed. 

Solicitor  for  the  appellants,  /.  Beanoorihy. 
Solicitor  for  the  respondents,  W.  E,  PraneUf 
for  Pairie  and  BretteU,  Ghertsey. 


Tuesday,  Dec.  16, 1884 
(Before  Gbovx,  Hawkins,  and  Smith,  JJ.) 

Bbo.  V,  FlAVBLL  Aim  ANOTHXB.  (a) 

Bastardy--?  ^  8  Vict.  c.  101,  «.  70— Folwntory 
vrUness^Be/usal  to  answer  questions — Power  of 
justices  to  commit  to  prison^^^  ^  36  Viet, 
c,  65,  s.  4. 

Bysed.  70  of  the  7  ^^  S  Vict.  c.  101,  justices  in 
petty  or  special  sessions  may,  upon  the  request  of 
any  party  to  any  hastaray  proceedings  before 
^em,  summon  any  person  to  Ofpear  as  a  wiiness 
in  such  proceedings;  and  %j  any  person  so 
eummonea  neglect  or  refuse  to  appear  to  give 
evidence  at  the  time  and  place  appointed  in  siLch 
swnmons  .  .  .  it  shaU  he  lawful  for  such 
justices  by  warrant  .  .  .  to  require  such 
person  to  he  hrought  before  them  ;  amd  if^  awjfper- 
son  coining  or  brought  before  aaiy  such  justices  in 
any  such  proceedings  refuse  to  give  evidence 
therein^  it  shaU  be  lawful  for  sttch  justices  to 
commit  a/nof  ferson  to  any  house  of  correction 
within  their  jurisdiction,  ^c. 

On  the  hearing  of  a  bastardy  swnmons,  the  aUeged 
putative  father  went  into  the  wUness-hox  and 
denied  the  statement  of  the  mother.  In  crosS' 
eaoamination  he  decUned  to  amMoer  a  question 
{considered  by  the  justices  to  be  materiaJ),  and 
offered  to  withdraw  from,  the  case  and  consent  to 
an  order  being  made  a>gainst  him.  The  justices 
eommited  him  to  prison  for  refusing  to  a/nswer 
the  question. 

Held,  by  Qrove  and  Hawkins,  JJ.  fdissefUiente 
Smith,  J.),  that  the  justices  liad  jurisdiction  to 
eamfm%t,for  that  the  words  "  if  an/y  person  coming 
or  brought  before  such  justices,  in  the  ahove 
section,  were  not  limited  to  persons  who  had 
been  suimnoned  to  appear  a/nd  give  evidence. 

Iv  this  case  a  rule  nisi  for  a  certiorari  had  been 
obtained  against  two  justices  of  Leamington, 
calling  upon  them  to  show  cause  why  a  warrant, 
under  wnich  one  Wilkins  had  been  by  them 
ordered  to  be  imprisoned  for  seven  days,  should 
not  be  brought  up  to  this  court  to  be  quashed. 
Upon  the  hearing  of  a  bastardy  summons,  taken 
out  against  Wilkms  for  an  order  to  compel  him 
to  contribute  towards  the  support  of  an  illegiti- 
male  child,  he  tendered  himself  as  a  witness,  and 
went  into  the  box  and  denied  on  oath  the  state- 
ment of  the  mother  that  he  was  the  father  of  the 
child.  In  cross-examination  he  was  asked  whether 
or  not  he  had  married  a  person  named  Pearson, 
whom  he  had  represented  as  his  wife,  and,  if  so, 

(a)  Boported  by  DuKLOP  Hill,  Eaq^  Barrister-at-Law. 

MAe.  Oas.— Vou  XIII. 


when  and  where  the  ceremony  took  place.  He 
declined  to  answer  the  question,  and  thereupon 
the  justices  threatened  to  commit  him  to  prison 
if  he  did  not  answer.  He  still  persisted  in  his 
refusal,  and  offered  to  withdraw  from  the  case  and 
consent  to  an  affiliation  order  being  made  against 
him.  ^  The  justices,  however,  committed  Wilkins 
to  prison  for  seven  davs,  or  until  such  time  as  he 
should  submit  himself  to  examination  and  answer 
the  question  demanded  of  him. 

A  rule  ndsi  for  a  eertiorari  to  bring  up  such 
order  to  be  quashed  was  granted,  against  which 

Dugdale,  Q.C.  (W.  Graham  with  him)  showed 
cause. — ^The  authority  given  to  the  justices  to 
commit  Wilkins  to  prison  is  conferred  by  sect.  70 
of  7  &  8  Yict.  c  101.    By  that  section  it  is  pro- 
vided *'  that  in  any  proceedings  to  be  had  before 
justices  in  petty  or  special  sessions,  or  out  of 
sessions,  under  Uie  provisions  of  this  Act  or  of 
any  of  the  Acts  required  to  be  construed  as  one 
Act  herewith,  if  any  party  to  such  proceedings 
request  that  any  person  be  summoned  to  appear 
as  a  witness  in  such  proceeding's,  it  shall  be  law- 
ful for  any  justice  to  summon  such  person  to 
appear  and  give  evidence  upon  the  matter  of  such 
proceedings;  and   if   any  person   so  summoned 
neglect  or  refuse  to  appear  to  give  evidence  at 
the  trial  and  place  appointed  in  such  summons, 
and  if  proof  upon  oath  be  given  of  personal  service 
of  the  summons  upon  such  person    ...    it 
shall  be  lawful  for  such  justice,  by  warrant  under 
his  hand  and  seal,  to  require  such  person  to  be 
brought  before  him,  or  any  justices  oefore  whom 
such  proceedings  are  to    be   had;  and   if   any 
person  coming  or  brought  before  any  such  justice 
in  any  such  proceedings  refose  to  giye  evidence 
thereon,  it  shall  be  lawful  for  su<Si  justices  to 
commit  such  person  to  any  house  of  correction 
within  their  jurisdiction,  there  to  remain  without 
bail  or  mainpriee  for   any  time   not  exceeding 
fourteen  days,  or  until  such  person  shall  sooner 
submit  himself  to  be  examined,  and  in  case  of 
such  submission  the  order  of  any  such  justice 
shall  be  a  sufficient  warrant  for  the  discharge  of 
such  person."    The  justices  had  jurisdiction  to 
commit  Wilkins,  and  he  was  bound  to  answer  the 
question.    The  fact  that   he   was   a   voluntary 
witness,  and  was  not  summoned  tonve  evidence, 
is  immaterial.    He  was  not  servea  with  a  sub- 
poBua,  and  was  not  bound  to  go  into  the  witness- 
Dox  at   all,    and  the  justices  had  no  power  to 
compel  him  to  go  there.    The  words  in  the  section 
"  any  person  coming  before  any  such  justice  "  are 
clearly  intended  to  apply  to  a  person  who  comes 
forward  to  give  evidence  voluntarily,  i.e.,  without 
having  been  previously  summoned.    A  reference 
to  sect.  7  of  Jervis's  Act  (11  &  12  Yict.  c.  43;, 
would  seem  to  bear  this  out.    There  it  is  pro- 
vided that  a  justice  may,  "  if  any  person  is  lively 
to  give  material  evidence    .    .    .    and  will  not 
voluntarily  appear   for    the   purpose   of   being 
examined,   issue   his    summons  to  such   person 
requiring  him  to  appear    .    .    .    and  if  any  per- 
son so  summoned  shall  neglect  or  refuse    .    .    . 
it  shall  be  lawful  for  the  justice  to  issue  awarrant 
to  bring  such   person    .    .    .    and    if    on    the 
appearance  of  such  person  so  summoned    .    .    . 
eitner  in  obedience  to  the  said  summons  or  upon 
being  brought  before  him  bv  virtue  of  the  sai^ 
warrant,  such  person  shall  refuse  to  be  examined, 
such  justice  may  by  warrant  commit  such  person," 
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&c.  The  words  in  that  section,  "summoned  or 
brought,"  are  clearly  confined  to  the  class  of 
involuntary  witnesses.  The  Legislature  would 
seem,  therefore,  to  have  intended  to  extend  the 
power  of  the  justices  to  commit  to  those  who  had 
volunteered  to  give  evidence.  It  was  most 
important  that  the  question  should  have  been 
answered.  It  was  not  only  material  to  the  issue 
before  the  justices,  but  it  materially  affected  the 
credibility  of  the  mother.  Wilkins  denied  in  toto 
the  statement  of  the  mother,  who  had  sworn  that 
he  had  told  her  that  he  had  not  married  this 
woman  in  question.  The  mother  had  further 
sworn  that,  when  Wilkins  told  her  this,  he  pro- 
mised to  marry  her  (the  mother),  and  in  fact  under 
this  promise  he  seduced  her.  Wilkins  positively 
swore  before  the  justices  that  he  had  married  the 
woman  Pearson,  but,  from  inquiries  which  the 
justices  had  caused  to  be  made,  there  was  reason 
to  believe  that  he  had  married  another  woman  as 
far  back  as  1849,  who  was  still  living.  The 
question  was,  therefore,  most  material  as  to  his 
credibility,  and  also  as  to  that  of  the  mother. 

Macmorran  in  support  of  the  rule.— The  power 
to  commit  for  refusing  to  give  evidence  i9,  by  the 
7^8  Yict.  c.  101,  s.  70,  confined  to  those  persons 
who  are  brought  before  the  court  in  obedience  to 
a  summons  or  warrant.  The  words  ''  coming  or 
brought"  mean  coming  or  brought  in  compliance 
with,  or  in  pursuance  of,  such  summonB  or 
warrant.  Upon  Wilkins  electing  to  withdraw 
from  the  case  and  consenting  to  an  order  being 
made  against  him,  the  justices  were  fundi  officio, 
except  as  to  the  order,  which  was  consentea  to, 
being  made  and  enforced.  [Gkove,  J. — ^A  power 
to  commit  for  contempt  cannot  be  got  rid  of  by 
the  advocate  saying  that  he  gives  up  the  case  and 
consents  to  a  verdict  against  his  client.]  The 
applicant  could  withdraw  her  case  at  any  time, 
tnen  whv  should  not  the  defendant  be  at  liberty 
to  withdraw  his  defence,  his  position  being  that 
of  defendant  in  a  civil  proceeding?  He  cited 
Beg.  V.  lAghtfoot,  25  L.  J.  115,  M.  0.,  as  to  the 
position  of  a  person  summoned  before  justices  as 
the  alleged  putative  father  in  ba8tai*dy  pro- 
ceedings. 

^  SiHTH,  J. — ^The  question  which  we  have  to  con- 
sider in  this  case  is  whether,  under  the  circum- 
stances, the  justices  had  jurisdiction  to  commit 
the  defendant  to  prison  for  refusing  to  answer  a 
certain  question  put  to  him  in  cross-examination, 
after  having  been  ordered  to  do  so.  I  have  the 
misfortune  to  differ  from  my  learned  brothers 
Grove  and  Hawkins.  It  has  l>een  conceded  that, 
apart  from  sect.  70  of  7  &  8  Yict.  c.  101,  the 
justices  would  have  had  no  power  to  conmiit 
the  defendant,  and  that  such  power  therefore 
exists  only  in  bastardy  proceedings,  if  at  all.  It 
is  imnecessary  to  inquire  into  the  question  how 
far  a  judge  in  civil  proceedings  has  power  to 
commit  a  witness  to  prison  who  refuses  to  answer 
material  questions.  1  am  inclined  to  think,  how- 
ever, upon  reference  to  Bacon's  Abridgment,  tit. 
"  Bvidence,"  that  the  power  certainly  does  exist. 
This  case  turns  solely  upon  the  construction  of 
sect.  70  of  7  A  8  Vict.  c.  101.  Can  the  words  "  and 
if  any  person  coming  or  brought  before  any  such 
justices  in  any  such  proceedings  refuse  to  give 
evidence  thereon  "  be  said  to  apply  to  the  man 
Wilkins,  who  had  not  been  summoned  to  give 
evidence?    He  was  in  court,  but  had  not  been 


served  with  a  summons  issued  by  the  justices  at 
the  request  of  any  party  to  the  proceedings,  as 
provided  by  sect.  70.  He  had,  no  doubt,  been 
served  with  the  ordinary  summons  issued  by  the 
justices  under  35  &  36  Vict.  c.  65,  s.  3,  upon  the 
application  of  the  mother,  she  having  tendered 
proof  that  he  was  the  father  of  the  child.  It  was 
of  course  necessary  that  Wilkins  should  have  been 
served  with  a  sunmions  before  the  justices  could 
adjudicate  in  the  matter ;  but  he  was  not  bound  to 
appear  before  the  justices,  and  they  could  only 
adjudge  him  to  be  the  putative  father  of  the  child 
on  the  evidence  of  the  mother,  corroborated  in 
some  material  particular  by  other  testimony  to 
their  satisfaction :  (see  Beg,  v.  Lighifoot,  25  L.  J. 
115,  M.  C.)  However,  being  in  court,  he  elected 
to  go  into  the  witness-box  to  contradict  on  oath 
the  statement  of  the  girl,  and  in  his  cross- 
examination  he  refused  to  answer  a  material 
question.  For  this  fefusal  he  was  committed  to 
prison.  Does  the  selstion  then  confer  upon  the 
justices  the  power  which  they  assumed  ?  I  am  of 
opinion  it  does  not.  I  think  that  the  words, "  any 
person  coming  or  brought,"  must  be  read  in  con- 
nection with  the  previous  part  of  the  section,  and 
are  confined  to  persons  who  come,  or  are  brought, 
in  obedience  to  a  summons  or  warrant.  I  am 
aware  this  construction  may  cause  inconvenience, 
but  that  cannot  be  helped.  I  am  of  opinion  that 
Wilkins  was  not  a  person  who  had  come  before 
the  justices,  within  the  contemplation  of  the  Legis- 
lature, as  expressed  in  sect.  70,  and  that  the 
justices  had  no  power  to  commit  him  to  prison. 
Upon  this  ground  I  think  the  rule  ought  to  be 
made  absolute. 

Hawkins,  J. — ^I  have,  during  the  course  of  the 
argument,  entertained  considerable  doubt  on  the 
Questions  raised  in  the  case,  and  I  cannot  say  that 
tnat  doubt  is  entirely  removed.  However,  upon  the 
best  consideration  lean  give  to  the  matter,  I  am  of 
opinion  that  the  certioran  ought  not  to  go,  and  that 
this  rule  should  be  discharged.  It  seems  to  me,  upon 
a  true  construction  of  sect.  70  of  7  &  8  Yict.,  the 
justices  had  power  to  commit,  and  I  will  shortlv 
give  my  reasons.  By  the  Bastardy  Laws  Amena- 
ment  Act  1872,  the  justices  shall  hear  the  evidence 
of  the  woman  at  whose  instance  the  summons  was 
obtained,  and  shall  also  hear  any  evidence 
tendered  bv,  or  on  behalf  of,  the  person  alleged  to 
be  the  fatner.  It  is  not  disputed  that,  hj 
that  section,  the  putative  father  is  a  competent 
witness  in  the  proceedings.  Eeferring  to  sect 
70  of  7  &  8  Yict.  c.  101,  I  find  that,  if  any 
party  to  such  proceedings  (meaning,  of  course,  pro- 
ceedings in  bastardy)  request  that  any  nerson  be 
summoned  to  appear  as  a  witness,  it  shall  be  lawfol 
for  the  justices  to  summon  such  -penaa  to 
appear  and  give  evidence,  and  if  such  person 
neglects  or  refuses  to  obey  such  summons,  the 
justices  may  issue  a  warrant  and  compel  the 
attendance  of  that  person.  So  far  it  is  clear 
either  party  may  obtain  an  order  compelling  the 
attendance  of  persons  to  give  evidence  in  support 
of  their  case.  Now,  the  section  goes  on  tnns, 
"  and  if  any  person  coming  or  brou^t  before  any 
such  justices  in  any  such  proceedings  refuse  to 
^ve  evidence  thereon,  it  shall  be  lawful  for  such 
jQstices  to  commit  such  person  to  any  house  of 
detention  within  their  iuri8diction«  and  there  to 
remain  ...  or  until  such  person  shall  sooner 
submit  himself  to  be  examineid,"  ^  Now,  are 
the  words, "  if  any  person  coming  or  brought," 
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which  I  have  read,  confined  to  any  person  upon 
whom  a  snmmons  has  been  served  P  Why  should 
they  be  P  What  reason  can  there  be  for  limiting 
them  to  that  class  of  persons  P  It  seems  to  me 
they  include  those  who  come  forward  voluntarily 
to  give  evidence  and  those  who  have  been  sum- 
moned as  witnesses.  It  seems  to  me  that  a  person 
who  comes  forward  voluntarily  to  jfive  evidence, 
and  goes  into  the  witness-box  and  gives  evidence, 
stanoiB  exactly  in  the  same  position  as  a  person 
who  has  been  summoned  or  ordered  to  appear. 
I  think  it  would  be  mischievous  to  the  last  extent 
to  hold  that  the  Act  only  applies  to  {)6rsons  who 
have  been  lnx>ught  unaer  compulsion  to  give 
evidence.  The  construction  contended  for  in 
support  of  the  rule  that,  after  WiUdns — or,  rather, 
hifl  counsel — ^had  withdrawn  from  the  case,  and 
Wilkins  had  consented  to  an  order  being  made 
a^nst  him,  the  justices  had  no  power  to  commit 
bim  to  prison  for  refusing  to  answer  any  questions 
as  their  jurisdiction  had  determined,  would,  if 
adopted,  lead  to  most  serious  results,  for  in  any 
bastardy  proceedings,  any  person,  whether  party 
or  not,  might  go  into  the  box  and  swear  lust  as 
much  or  as  little  as  he  pleased.  He  would  then 
1)e  able  to  withdraw  his  evidence,  and  from  that 
moment  the  justices  would  he  fundi  officio.  It  is 
true,  no  doubt,  that  the  putative  father  is  not 
bound  to  give  evidence  before  the  justices ;  but  I 
think  the  moment  he  gives  evidence,  he  puts  him- 
self within  the  power  of  the  justices  to  treat  him 
in  the  same  way  for  refusing  to  answer  questions 
as  those  who  have  been  summoned  are  subject  to. 
I  am  therefore  of  opinion  that  the  justices  were 
right,  and  that  this  rule  must  be  discharged. 

Grove,  J. — I  am  also  of  opinion  that  the 
justices  were  right,  though  I  must  at  the  same  time 
admit  that  the  matter  is  not  altogether  free  from 
doubt.  It  seems  to  me  the  words  of  the  section 
are  to  be  read  in  their  popular,  natural,  and 
ordinary  sense,  and  that  we  should  give  them  a 
meaning  to  their  full  extent  and  capacity,  unless 
there  is  reason  on  their  face  to  believe  tnat  they 
were  not  intended  to  bear  that  construction 
because  of  some  inconvenience,  which  could  not 
have  been  absent  from  the  mind  of  the  framers  of 
the  Act,  which  must  arise  from  the  giving  them 
such  large  sense.  I  think  the  words  "  coming  or 
brought  were  clearly  intended  to  include  those 
persons  who  might  happen  to  be  in  court  and  who 
volunteered  to  give  their  evidence,  as  well  as  those 
who  were  brought  there  in  obedience  to  the  order 
of  the  court.  Had  the  words  been  **  and  if  any 
person  so  coming  or  so  brought  before  any  such 
justice,"  it  might  reasonably  be  said  that  the 
persons  over  whom  the  Legislature  intended  that 
the  justices  should  have  power  to  commit  would 
\ie  oialj  those  who  had  been  previously  summoned. 
On  the  other  hand,  if  the  words  had  been  put  in  a 
separate  section,  it  could  hardly  bo  doubted,  I 
should  think,  that  they  would  include  voluntary 
witnesses.  The  refusal  of  a  voluntary  witness  is, 
as  it  seems  to  me,  to  be  treated  in  tne  same  way 
as  a  witness  who  has  been  summoned.  If  the 
voluntary  witness  is  to  be  held  exempt  from  this 
part  of  the  section,  it  would  follow  that  he  might 
withdraw  his  evidence  or  give  so  much  evidence 
as  he  pleased,  and  refuse  to  answer  all  the  ques- 
tions that  might  tell  against  him,  and  the  justices 
would  have  no  power  to  compel  him  to  answer. 
Of  course,  a  person  is  not  obliged  to  go  into  the 
witness-box  unless  he  has  been  previously  sum- 


moned; but  the  magistrates  have  to  get  at  the 
truth  in  the  cases  be&re  them,  and  it  seems  to  me 
the  Legislature  never  intended  that  they  should 
not  have  the  same  power  to  compel  a  person  to 
give  evidence  who  has  volunteerfta  to  go  into  the 
witness-box  as  they  have  over  a  person  who  has 
been  summoned.  There  is  nothing  in  the  words 
"  coming  or  brought "  to  limit  them  to  the  words 
used  in  the  previous  part  of  the  section.  It  can- 
not be  said,  as  it  seems  to  me,  that  "  coming "  is 
to  be  read  as  "  coming  in  obedience  to  a  summons." 
With  regard  to  the  contention  that  this  Act 
ought  to  be  read  by  the  light  of  sect.  7  of  Jervis's 
Act,  I  think  the  intention  of  the  Legislature  was 
rather  to  extend  the  power  of  the  justices  to 
voluntary  witnesses,  and  there  seems  to  be 
reason  for  such  an  intention.  The  Act  under 
consideration  relates  to  bastardy  proceedings,  and 
in  such  proceedings  the  alleged  putative  father  is 
very  often  a  witness  in  support  of  his  own  case. 
If  he  does  not  dispute  the  case  set  up  by  the 
mother  and  duly  corroborated,  an  order  is  made 
against  him.  it  may  be  said,  therefore,  that  in 
bastardy  cases,  more  than  in  any  other,  the  defen- 
dant o£fers  himself  as  a  witness.  Upon  a  gram- 
matical construction  of  this  section,  therefore,  I  am 
of  opinion  this  rule  should  be  dbcharged. 

Rule  discha/rged. 

Solicitor  for  the  applicant,  JV.  C.  Bwrker^  for 
Crowiher  BavieBf  Leamin^on. 

Solicitor  for  the  justices,  JET.  C  ToMmcmi 
Leamington. 


$mtm  Cirart  of  lutotarfc 

COURT   OF  APPEAL. 

JiitM  17, 19,  21,  and  26, 1884. 

(Before  Baggallat,  Cotton,  and  Lindlet,  L.JJO 

Baalow  «.  Kensington  Ysstbt.  (a) 

Metropolis  Ma/nagement  Amendment  Act  186S 
(25  ^  26  Vict.  c.  102),  m.  74,  76^0eneral  Une  of 
huUainga-^New  dreet'—' Vacant  «<o— JBTouae  at 
comer  of  two  etreet^-^Order  of  magivtrate^^Be" 
dtu:tion  into  lorUvng-^Service, 

The  plaintiff  in  1875  became  the  owner  in  fee  of 
certain  land,  covered  with  huHdinge,  and  aiiuaied 
between  K.-road  on  tlie  north  and  C.-plaoe  on 
the  BOvUh, 

On  the  11th  Oct.  1875  he  obtained  the  approval  of 
the  Metropolitan  Board  of  Works  to  a  new  street 
which  would  lead  across  the  said  land  and 
buildings  from  north  to  sowthf  as  he  intended 
puUina  down  his  old  buildings  so  that  he  might 
erect  larger  houses  on  the  same  site.  The  street 
was  caUed  "De  Vere-gardens." 

On  the  18th  Oct.  1881  the  Une  of  buUdin^s  in  the 
new  street  was  certified  by  the  superintending 
architect  of  the  Board  of  Works,  The  house, 
which  was  the  subject  of  this  action^  was  then  being 
buxU  on  a  sUe  itt  the  north-east  comer  of  Be  Vere- 
gardens f  fronting  Kenwnqton^oad,  and  projected 
on  iU  western  side  up  to  the  pavement  in  Be  Vere- 
gardens.  This  house  was  not  buiU  on  the  site 
of  any  of  the  old  houses,  but  on  the  site  of  a 
part  of  the  garden  qf  one  of  them.     The  Ken' 

a)  Beportod  fay  W.  0.  Biss,  Esq^  Barrifter-at-Law. 
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aington  Vestry  obtained  an  order,  under  sect,  75 
of  the  Metropolis  Management  AmendTnent  Act 
1862, /rom  a  police  magistrate,  for  the  demolition 
of  so  tnuch  of  the  premises  asprojeeted  beyond 
the  certified  tmUding  line.  The  plaintiff  {who 
had  become  the  mortgagee  qf  the  premises)  daimed 
an  ingun^ion  to  restrain  the  defendants  from 
demolishing  any  part  of^  the  said  premises. 

Held  (reversing  the  decision  qf  aacon,  V.C.,  48 
L.  T.  Mep.  N".  8.  348),  that  the  premises  were  a 
building  which  had  been  erected  beyond  the 
general  line  of  buildings  in  Be  Vere^a/rdens 
within  sect.  75  of  the  Metropolis  Management 
Amendment  Act  1862. 

Lord  Aackland  v.  Westminster  District  Beard  of 
Works  (26  L.  T,  Bfp.  N.  8.  961 ;  L.  Bep.  7  Ch. 
App,  597)  distingvAshed. 

A  wdigistrate  made  an  order  under  sect.  75  of  the 
Metropolis  Manaaement  Amendment  Act  1862, 
that  apart  of  a  building  which  projected  beyond 
tlie  general  line  cf  buildings  should  be  milled 
down  within  eight  weeks.  The  owner  had  been 
summoned,  and  was  present  when  the  order  was 
made,  but  the  order  was  not  drawn  up  and  served 
on  him  until  the  day  on  which  the  eight  weeks 
eotpired. 

Seld,  that  the  Act  being  silent  as  to  service,  the 
order  could  be  enforced. 

This  was  an  appeal  from  a  decision  of  Bacon,  Y.G. 
(reported  48  L.  T.  Bep.  N.  S.  348),  granting  an 
ininnction  restraining  the  Yestry  of  St.  Mary 
Aobotts,  Kensington,  from  palling  down,  under 
the  powers  of  sect.  75  of  the  Metropolis  Manage- 
ment Amendment  Act  1862,  a  part  of  a  house 
which  they  alleged  projected  beyond  the  ^neral 
line  of  buildliigB  in  De  vere^gardens,  Kensmgton. 

The  facts  are  sufficiently  stated  in  the  r^x)rt  of 
the  case  in  the  court  below  and  in  the  judgment  of 
the  Court  of  AppeaL 

Webster,  Q.C.,  MiUwr,  Q.C.,  and  Inole  Joyce,  for 
the  appellants,  were  stopped  by  the  Court. 

Marten,  Q^.O.,  Bigby,  Q.O.,  and  B.  B.  Bogers,  for 
the  plaintiff,  used  the  same  arguments  as  in  the 
court  below, 

JfiHor,  Q.O.  in  reply.  ^  ^  ^ 

June  26.— OoTTON,  L.J.— In  this  case,  at  the 
request  of  Baggallay,  L.  J.,  I  will  give  judgment 
first.  It  is  an  ap|>eal  from  the  judgment  of 
Bacon,  Y.C.,  by  which,  at  the  hearing  of  the 
action,  he  granted  an  injunction  to  restrain  the 
defendants,  who  are  the  Yestry  of  St.  Mair 
Abbotts,  Kensington,  from  proceeding  to  pull 
down  a  portion  of  a  house  of  which  the  plaintiff 
is  the  owner;  and  the  defendants  have  appealed 
to  us  from  that  judgment.  The  house  in  question 
is  the  comer  house  on  the  east  side  of  a  street 
which  runs  into  Kensington-road  at  right  angles, 
and  which  street,  so  far  as  the  roadway  is  con- 
cerned at  any  rate,  is  called  De  Yere-gardens ; 
and  the  ground  on  which  tlie  Testry  was 
threatening  to  pull  it  down  was  this,  that  by 
the  proceedings  which  had  been  taken  under 
soot.  75  of  the  Metropolis  Management  Amend- 
ment Act  (25  A  26  Yict.  c.  102),  under  an  order 
made  by  a  magistrate,  there  had  been  a  direction 
that  so  much  of  this  house  as  projected  beyond 
the  general  line  of  buildine  in  De  Yere-gardens 
should  be  taken  down,  and,  inasmuch  as  it  had 
not  been  taken  down^  they  were  proceeding  under 


the  authority  of  the  Act  to  pull  down.    I  shall 
presently  rdter  to  the  particular  circumstances 
under  which  the  order  was  drawn  up,  but  I  will 
not  deal  with  that  question  now.  I  will  treat  the 
order  which  was  drawn  up  as  an  order  put  into 
writing,  which  the  Act  requires  immediate^  the 
decision  of  the  magistrate  was  giyen ;  and  I  will 
deal  with  the  objection  in  that  respect  after  I 
have  dealt  with  the  other  part  of  the  case.    The 
plaintiff  is  the  owner  or  the  mortgagee  in  posses- 
sion of  the  house,  and  the  order  was  not  made 
as  against  him,  but  was  made  under  the  Act  as 
against  the  builder,  the  then  lessee,  who  was  at 
the  time  building.    What  I  will  first  consider 
being  the  principal  question,  and  the  inqxnrtant 
question,  which  has  been  argued  before  U8»  is 
whether  this  portion  of  the  house  is  liable  to  be 
pulled  down  under  sect.  75  of  the  Act.     Now, 
for  the  purpose  of  considering  that,  it  is  neces- 
sary to  go  mto  the  state  of  tne  land  as  it  was 
before  the  present  street  and  houses  were  built 
there.    Before  the  year  1875  (which  is  as  earl^  as 
we  need  go)  there  was  no  road  runxung  at  right 
angles  towards  Kensington-road,  which  runs  east 
fmd  west,  but  there  were  a  number  of  houses  facing 
tibe   Kensington  -  road,  and  at  the   back  there 
was   a    road   and    a   riding   schooL     In   that 
state  of   things  the  present  plaintiff  bought  a 
considerable  block  of  land,  one  end  of  which 
abutted  on  the  Kensin^:ton-road,  for  the  purpose 
of  a  building  speculation — ^for  laying  it  out  in 
new  streets,  and  tor  letting  or  selling  tne  land  for 
building.    Down  the  centre  of  this  block  of  land 
he  proposed  to  make  a  new  road  (I  will  call  it  road 
for  the  present),  and  for  the  purpose  only  of 
getting  proper  authority  to  make  the  new  road 
he  was  bound  to  lay  plans  before  the  Metropolitan 
Board,  which  he  did.    There  was  some  difficulty 
about  the  plan  which  was  actually  sanctioned,  but 
I  think  it  is  quite  clear  what  it  was.    He  first  laid 
a  plan  before  the  Metropolitan  Board  which  pur- 
ported to  show  something  about  the  buildings 
which  were  to  be  put  up,  but  that  was  a  matter 
with  which  the  Metropolitan  Board  had  nothing 
to  do,  and  ultimately  ne  laid  before  the  Metro- 
politan Board  a  fresh  plan,  altering  the  name  of 
the  road  which  he  proposed  to  make  and  calling 
it  "  De  Yere-gardens.      By  this  plan  he  shows  a 
new  road  stretching  from  Cannmg-place,  which 
was  the  southern  end  of  the  block  of  land  he  had 
bou£^ty  right  through  until  it  runs  into  the  Ken- 
sington-road, and  tnat  road  from  one  end  to  the 
other  was  a  new  road,  and  he  called  it  De  Yere- 
gardens.  Then  it  is  material  to  obserye  that  there 
were  houses  on  the  northern  part  of  this  block 
which  faced  the   Kensington-road,   and  among 
them  a  public-house  called  '*  The  House  of  Call 
for  All  iNations,"  the  site  of  which  was,  with  the 
exception  of  what  I  shall  presently  mention,  on 
the  ground  occupied  by  the  roadway  of  De  Yere- 
gardens  ;  but  there  was  besides  the  body  of  the 
public-house,  a  passage  by^  its  side,  part  of  which 
apparently  was  coyered  with  a  trellis  work,  oyer 
which  a  yine  that  grew  by  the  side  of  the  public- 
house  was  trained,  and  under  this  yine  and  on  the 
benches  or  seats,  I  suppose,  would  sit  those  who 
went  to  the  "House  of  Call  for  All  Nations,"  to 
take   refreshments.     That  was  what  you  may 
undoubtedly  call  a  part  of  the  "  House  of  Call  fci* 
All  Nations,'*  but  on  that   passage  there  was 
really  no  buildinff ;  there  was  this  trellis  woik, 
which  supported  tne  yine,  and  a  wall  I  sui^ose  od 
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the  other  side,  but  whether  there  was  or  not  is  to 
.11^  mind  not  very  material,  and  the  portion  of  the 
bmlding  which  was  said  to  be  offending  against 
the  75th  section  is  occupying  the  site  or  part  of  the 
site  of  that  trellis-covered  passi^.  Now,  in  order 
to  make  the  road,  it  was  necessary  to  take  down, 
amongst  others,  the  public-house  called  the 
"  House  of  Call  for  All  Nations,"  but  the  road- 
way does  not  extend,  as  I  have  said,  over  the  site 
of  that  trellis-coTcred  passage.  The  trellis-covered 
passage  abutted  partl^r  on  a  house  occupied  by  a 
confectioner,  and  the  site  of  it  is  now  occupied  by 
a  portion  of  the  plaintiff's  house  which  is  said 
to  be  offending  against  sect.  75.  It  was  sug- 
gested to  us  at  first  (I  think  inaccurately)  on  the 
result  of  the  evidence  that  the  whole  of  the  land 
was  at  once  cleared  and  made  vacant  land,  and 
was  so  at  the  time  when  the  plan  was  laid  before 
the  Metropolitan  Board.  I  tnink  that  is  inaccu- 
rate, but  it  is  to  my  mind  not  really  material. 
What  was  done  by  the  plaintiff  was  this :  From 
time  to  time  he  sold  to  other  persons  portions  of 
the  land  and  on  these  houses  were  from  time  to 
time  built,  but  it  is  undoubted  that  when  the 
roadway  of  De  Yere-gardens  was  made,  which 
must  have  been  before  the  buildings  could  have 
been  put  up  there,  the  public-house  was  pulled 
down,  and  it  necessarily  must  have  been  in  order 
to  make  that  roadway.  Before  the  plaintiff's 
house  was  commenced  there  had  been  a  certain 
amount  of  building  in  De  Yere-gardens,  that  is  to 
say,  houses  had  been  built  on  the  east  side  of  De 
Yere-gardens,  which  came  up  to  the  sides  of  three 
houses,  which  appear  on  the  plans,  two,  there  is 
no  doubt,  bein^  m  De  Yere-gardens,  and  the  third 
being  the  plamtiff's  house  which,  or  a  part  of 
whi<3i,  is  in  question  in  this  action.  At  the  time, 
as  I  understand,  when  the  two  houses  which  are 
now  immediately  abutting  on  the  plaintiff's  house 
were  not  buDt,  the  plaintiff,  or  the  builder  who 
then  had  the  land,  so  began  to  build  as  to  show 
there  would  be  a  projection  westward  bevond  the 
westward  projection  of  the  house  which  had  been 
then  built  in  De  Yere-gardens.  In  that  state  of 
circumstances  application  was  made  under  the 
Act  to  Mr.  Yulhamy,  the  surveyor,  in  order  to 
decide  what  was  the. general  line  of  buildings 
(those  are  the  words  of  the  Act)  in  De  Yere- 
gardens.  It  is  called  the  buildins  line  ^;enerally, 
but  it  really  is  the  general  line  of  building,  and 
he  gave  his  decision,  and  we  have  his  decision  and 
the  plans  and  the  awards  before  us.  It  was 
argued  before  us  that  what  he  laid  down  did  not 
justify  the  contention  on  which  the  magistrate 
relied,  that  the  portion  of  the  plaintiff's  house, 
assuming  it  to  be  in  De  Yere-^rdens,  was  beyond 
the  general  line  of  buildings  m  De  Yere-gardens. 
It  is  put  in  two  ways :  in  the  first  place  that  Mr. 
Yulliamy  has  not  said  that  any  p«urt  of  this  is 
beyond  the  general  line  of  builcungs  in  De  Yere- 
gardens,  and,  secondly,  that  he  has  not  said  that 
this  is  in  De  Yere-gardens  at  all,  that  in  fact  he  has 
treated  it  as  not  in  De  Yere-gardens.  In  my 
opinion  that  is  not  correct.  What  Mr.  Yulliamy 
did  was  thb,  he  laid  down  a  red  line  on  the  plan, 
which  was  before  him,  which  went  as  &ur  as  the 
northern  end  of  the  northernmost  oS.  the  houses 
then  existing  in  De  Yere-gardens.  It  there 
stopped,  because  there  was  an  intervening  space 
not  covered  with  a  house  between  that  and  the 
house  of  the  plaintiff,  and  he  had  that  line  marked 
on  the  plan  as  showing,  according  to  his  award, 


the  general  line  of  buildings  in  De  Yere-gardens 
on  a  reference  to  him  to  decide  on  a  complaint 
that  the  plaintiff's  house  was  beyond  the  general 
building  line.  So  that,  in  my  opinion,  the  general 
line  of  buildings  is  laid  down  there  for  everything 
which  is  to  be  included  properly  in  De  Yere- 
gardens  ;  and  although  it  stops  where  the  houses 
stop,  tiiat  will  show,  if  it  is  a  house  within  De 
Yere-gardens  and  if  it  is  within  the  provisions  of 
sect.  75,  whether  it  has  or  has  not  offended.  There- 
fore, I  must  consider  that  the  general  line  of 
buildings  in  De  Yere-gardens  must  be  held  to 
have  been  settled^  by  the  architect  as  running  so 
as  to  leave  a  projection  of  this  building  of  the 
plaintiff  to  the  westward  beyond  it.  But  that,  of 
course,  does  not  settle  the  question,  for  there  are 
other  serious  points  to  be  considered.  The  first  point 
one  has  to  consider  is  whether  this  house  is  within 
the  provisions  of  sect.  75.  Now,  that  section, 
after  repealing  previous  sections,  says  this :  "  Be 
it  enacted  that  no  building  structure  or  erec- 
tion shall,  without  the  consent  in  writing  of 
the  Metropolitan  Board  of  Works  be  erected 
beyond  the  general  line  of  buildings  in  any  street, 
place,  or  row  of  houses  in  which  the  same  is 
situate."  I  need  not  read  the  rest.  The  first 
point  is  this.  To  what  does  that  apply  P  Does  it 
apply  to  a  house  which  is  built  on  tlie  site  of  an 
ola  nouse  which  has  been  pulled  down,  and 
which  has  occupied  a  more  prominent  position ; 
by  which  I  mean  a  position  stretching  farther 
towards  the  roadway  than  the  other  houses  ?  In 
my  opinion,  the  rule  was  correctly  laid  down  by 
Mellish,  L.J.,  and  also  by  James,  L.J.  (though 
not  exactly  in  the  same  words),  in  the  case  of 
Lord  Auckland  v.  Ths  Westminster  District  Board 
of  Works  (26  L.  T.  Bep.  N.  S.  961 ;  L.  Bep.  7 
Ch.  App.  597),  a  case  which  has  been  much 
referred  to.  Mellish,  L. J.  says,  after  referring  to 
sect.  74,  to  which  I  may  have  to  refer  presently : 
**  To  make  the  two  sections  consistent  with  each 
other,  I  think  we  must  construe  the  words  'no 
building  structure  or  erection'  in  the  75th  section 
to  mean  no  building  structure  or  erection  built 
or  erected  for  the  nrst  time."  The  language  is 
imperfect ;  "  for  the  first  time "  requires  some 
explanation.  Of  course,  every  new  house  that  is 
put  up  must  be  erected  for  the  first  time;  but 
what  he  means  obviously  is  this :  a  house  which 
is  not  built  as  a  restoration  of  an  old  house— « 
building  which  is  not  built  as  a  restoration  of  an 
old  building,  but  one  which  is  to  be  considered  as 
built  de  novo  as  r^;ards  the  rights  of  a  house. 
Although  James,  L.J.,  with  reference  to  the 
certificate  which  was  before  him,  which  men- 
tioned vacant  land  uses  the  word  ''vacant,"  I 
think  he  really  means  the  same  thing,  because 
he  says :  "  I  am  of  opinion,  having  regard 
to.  the  old  clauses,  in  lieu  of  which  this  75th 
section  was  enacted,  and  having  regard  to  the 
74th  section,  which  immediately  precedes  it,  and 
to  the  whole  context  of  the  Act,  and  the  whole 
spirit  of  recent  legislation  with  regard  to  dealing 
with  private  persons'  property,  that  the  75th 
section  was  only  meant  to  apply  to  the  case  of  a 
new  building,  structure,  or  erection  being  built 
on  land  which,  for  the  purposes  of  the  Act,  would 
properly  have  been  described  by  Mr.  Yulliamy 
as  vacant  ground."  Mr.  Yulliamy,  who  in  his 
plan  had  laid  down  the  building  line  in  that 
case  beyond  York-place,  had  described  a  site 
of    the    old    house    which    the    plaintiff    had 


516 


MAGISTRATES*  OASES. 


Ct.  of  App.] 


Baklow  v.  Kensington  Vestrt. 


[Ct.  op  App. 


bought,  which  was  in  fact  pnlled  down,  but 
under  circumstances  which  showed  an  intention 
to  rebuild  it,  as  ''vacant  land,"  and  there- 
fore, although  James,  L.J.  does  use  the  term 
**  vacant  land,"  in  my  opinion  what  he  mieans, 
just  as  Mellish,  L.J.  does,  is  this,  that  sect.  75 
only  applies  to  a  house  which  may  be  called,  as 
regaras  the  rights  of  a  house,  a  new  house ;  and 
if  a  man  has  a  house  which  is  pidled  down,  that 
house,  and  everything  which  is  called  the  house, 
if  he  shows  an  intention  to  rebuild  it,  is  that 
which  has  the  right  of  an  ancient  house  as  it 
stood ;  and  in  that  respect  sect.  75  is  consistent 
with  sect.  74.  Under  sect.  74,  where  a  building 
which  projects  beyond  the  general  line  of  the 
street  (a  very  different  thing  to  what  we  have  in 
sect.  75),  is  pulled  down,  the  authorities  can 
require  it  to  be  thrown  back,  and  may  either 
require  part  of  the  site,  or  the  site,  to  be  thrown 
into  the  street ;  that  is,  into  the  public  thorough- 
fare, or  may  reauire  the  building  simply  to  be  put 
back,  but  in  eitner  case  paying  compensation.  I 
must  observe  here — and  the  Vice-Chancellor 
seems  to  have  relied  upon  this,  and  it  was  also 
urged  upon  us  in  the  argument — ^that  it  is  not  a 
case  of  giving  up  to  the  public  any  part  of  this 
ground.  The  defendants  do  not  require  that  this 
should  be  thrown  into  the  public  thoroughfare, 
the  question  is  onlv  this,  whether,  having  regard 
to  the  provisions  of  the  statute,  this  building  has 
offended  against  the  building  line.  Of  course 
there  will  be  an  interference  with  the  rights  of 
the  plaintiff  if  they  are  entitled  to  pull  it  down, 
but  it  is  not  a  question  whether  it  is  dedicated  to 
the  public  under  sect.  74.  Now,  can  this  house 
be  called  a  new  house,  or  a  house  built  for  the 
first  time,  within  the  meaning  of  those  decisions 
and  the  true  construction  of  the  section  P  In  my 
opinion  it  is.  To  my  mind  a  great  part  of  the 
fallacy  of  the  argument  on  the  part  of  tne  plaintiff 
depended  uix)n  introducing  tne  word  "house" 
into  sect.  75  instead  of  the  words  "house  or 
building."  Of  course  a  house  is  a  building,  but 
ever^  building  is  not  a  house,  and  there  may  be 
certain  rights  belonging  to  a  house  which  cannot 
be  said  to  belong  to  a  building  as  such.  But  here, 
in  my  opinion,  what  was  done  at  the  time  when 
the  roadway  was  made  did  prevent  the  plaintiff 
from  alleging,  when  he  wished  to  build  again  on 
the  piece  of  laud  covered  by  the  seven  feet,  that 
he  was  rebuilding  the  old  house.  The  old  house, 
the  structure  of  the  house,  was  entirely  gone.  I 
refer  to  the  public-house.  It  is  very  true  that 
there  was  this  annexe  to  it,  which,  if  the  house 
called  the  "  House  of  CaU  for  All  Nations  "  had 
been  conveyed,  would  have  passed  by  the  convey- 
ance. But  that  is  really  against  the  plaintiff 
here,  because  the  house  was  gone,  and  if  the 
house  was  gone  then  the  rights  of  the  house  in 
respect  of  that  which  was  a  mere  annexe  to  the 
house  would  go  too ;  and  when  the  public-house 
was  pulled  down,  although  it  is  pulled  down 
under  such  circumstances  that  the  plaintiff  must 
be  considered  as  showing  an  intention  to  rebuild, 
yet  in  my  opinion  if  he  did  rebuUd,  what  he 
showed  an  intention  to  do  was  not  to  rebuild  that 
house,  but  to  build  on  the  land.  It  is  impossible 
to  rebuild  that  house.  It  was  pulled  down,  under 
circumstances  and  for  a  purpose  which  rendered 
the  rebuilding  of  the  house  utterly  impossible. 
Therefore,  all  rights  in  respect  of  tiiat  house  were 
gone,  and  it  cannot  be  saia  that  when  in  building 


a  part  of  a  house  principally  occupying  another 
site,  he  puts  part  oi  that  building  on  what  would 
have  passed  as  matter  of  conveyance  as  part  of 
the  house  called  the  "  House  of  Call  for  All 
Nations,"  that  he  is  rebuilding  the  "  House  of 
Call  for  All  Nations."  He  is  not.  He  is  wishing 
to  take  this  piece  of  ground,  which  is  really  a 
vacant  piece  of  ground,  to  use  it  in  rebailding 
the  pastrycook's  shop ;  and  to  say  that  he  is  to  be 
entitled  to  the  rights,  not  of  the  pastrycook's 
shop,  but  of  the  "  House  of  Call  for  All  Nations," 
which  he  utterly  destroyed  as  a  house  by  pulling 
down,  seems  to  me  absurd.  In  my  opinion,  there- 
fore, this  is  not  a  house  rebuilt  with  the  rights  of 
the  old  house,  but  a  new  house  built  for  the  firel 
time  with  all  the  liabilities  which  attach  to  it. 
It  is  said,  however,  that  there  is  something  in  the 
judgment  in  Lord  Auckland  v.  Weshmtieler  IH4' 
trict  Board  of  Worha  which  is  against  that  view, 
and  what  I  refer  to  is  in  Mellish's,  L.J.  judgment. 
He  says  this  (L.  Bep.  7  Ch.  App.  608) :  "  Then  the 
only  other  question  on  whicn  there  can  bo  any 
doubt  is  whether  there  is  any  difference  between 
the  actual  site  of  the  house  and  the  court-yard 
which  was  behind  the  house.  In  my  opinion 
there  is  no  difference.  The  front  of  the  nonse 
was  not  towards  Tork-place  at  all,  but  the  side  of 
the  house  ran  all  along  Tbrk-place,  and  beyond 
that  there  was  a  continuous  wall  of  some  height, 
which  separated  the  court-yard  from  York-place. 
Even  assuming  that  there  was  a  line  of  street  in 
Tork-place,  I  do  not  think  that  would  be  an  opn 
space  within  the  meaning  of  the  75th  section. 
Ijie  plaintiff  has  a  house  and  a  wall  beyond 
his  house  which  incloses  his  court-yard.  His 
court-yard  is  as  much  a  private  place  as  any 
other  part,  it  is  not  in  any  way  dedicated  to 
the  use  of  the  public."  There  £ord  Auckland 
had  retained  the  site  of  the  houses  and  intended 
to  rebuild  upon  it ;  therefore,  retaining  the  faonse 
as  a  house  and  rebuilding  it  as  a  house,  he  re- 
tained all  the  right  of  the  house  in  respect  not 
only  of  the  actual  site  of  the  old  house,  but  also  as 
regards  that  which  was  covered  by  the  court- 
yard. But  here  it  is  just  the  contrair.  The 
plaintiff  has  entirely  pulled  down  the  ola  house, 
and  having  done  that  and  prevented  himself 
from  in  any  way  building  up  the  house  or  restoring 
the  house,  he  wants  to  insist  upon  the  rights  of 
the  old  house,  the  "House  of  Call  for  All 
Nations,"  in  respect  of  this,  which  was  never 
covered  by  any  building,  and  which,  when  the 
public-house  was  pulled  down,  became,  in  niy 
opinion,  a  vacant  piece  of  ground,  and  not  a  piece 
of  ground  in  respect  of  which  any  right  of  re- 
building the  house  which  was  gone  could  he 
claimed  on  the  part  of  the  plaintiff.  But  then  it 
was  said  that  it  was  within  sect.  74.  I  have 
pointed  out  the  difference  between  the  enactments 
of  sect.  74  and  sect.  75.  In  my  opinion  the  plain- 
tiff cannot  in  any  way  bring  himself  within  sect. 
74.  Beet.  74  applies  to  a  case  where  there  is  a 
house  or  buildiiig  which  projects  beyond  the 
line  of  the  other  houses  regard^  as  an  existing 
street.  That  cannot  be  said  here.  When  this 
street  was  first  made,  it  involved  necessarily  the 
destruction  of  the  house  called  "The  House  of 
Call  for  All  Nations,"  which,  when  puUed  down 
for  the  purpose  of  making  the  road,  left  the 
arbour,  or  vine-covered  passage,  as  regards 
building,  a  vacant  piece  of  ground,  and  one  in' 
respect  of  which  there  was  no  building  projecting 
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in  any  existing  street  within  the  meaning  of 
sect.  74.  Before  I  pass  from  this  part  of  the  case, 
I  think  one  onght  ]nst  to  say  that  Lord  Auckland's 
case  {uhi  sup,),  on  which  principally  the  Yice- 
Chancellor  decided  this  case,  in  my  opinion  gives 
no  assistance  to  the  plaintifE;  possibly  in  one 
point,  which  I  shall  have  to  consider,  it  may  be 
against  him.  In  that  case  York-place  ran  at 
right  angles,  or  nearly  so,  to  another  street.  There 
had  been  a  corner  honse  which  projected  yery 
close  up  to,  and,  I  think,  touched,  the  side  of 
York-place,  Mid  then,  after  passing  a  coui*t-yard, 
there  was  a  recess  and  a  row  ot  houses  which 
stood  back  some  distance  from  York-place.  Of 
course  that  was  a  house  projecting  beyond 
other  houses  towards  the  roadway  of  York- 
place;  but  it  was  a  house  in  respect  of  which 
the  rierhts  of  rebuilding  were  saved.  It  had 
been  pulled  down  by  the  railway  company 
simply  for  the  purpose  of  making  their  railway, 
and  tnen  they  sold  their  ground,  which  of  course 
could  only  be  made  profitable  by  building,  that  is 
by  re-building  the  old  house  which  Lonl  Auck- 
Ifmd  proposea  to  build  on  the  old  site.  There- 
fore it  was  not  a  house  built  for  the  first  time ;  it 
was  a  re-building  of  an  old  house  in  the  eye  of  the 
law  so  as  to  prevent  sect.  75  from  applying.  The 
next  question  we  have  to  consider  is  this.  Is  this 
seven  feet  proiection  beyond  the  general  line  of 
buildings  fixed  by  Mr.  Yulliamy  in  De  Yere- 
gardens  ?  I  have  already  expressed  my  opinion, 
that  it  is.  He  lays  down  what  the  line  is  by  show- 
ing that  red  line  going  as  far  as  the  houses 
which  were  clearly  in  De  Yere-gardens,  and  a 
projection  of  that  une  will  cut  off  the  seven  feet 
which  are  in  dispute  in  the  plaintiff's  house.  But 
then  there  is  another  point,  of  course,  which 
we  have  to  consider  before  we  can  decide  this  case, 
which  is  this :  The  75th  section  enacts  "  that  no 
building,  structure,  or  erection  shall  ...  be 
erected  beyond  the  general  line  of  buildings  in 
any  street,  place  or  row  of  houses  in  which  the 
same  are  situate."  The  contention  was  that  it 
could  not  be  said  that  this  was  a  building  in  De 
Yere-gardens,  and  here  there  comes  out  with  con- 
siderable force  that  fallacy  which  arose  from 
substituting  the  word  "house"  for  the  word 
"building"  which  exists  in  the  Act.  It  was  said 
(and  this  seems  to  have  prevailed  with  the  Yice- 
GhsmceUor)  that  a  house  cannot  be  in  two  streets, 
that  a  house  is  either  in  Kensington-road  or  in 
De  Yere-gardens,  that  this  house  is  in  Kensington- 
road  and  that  therefore  it  cannot  be  in  De  Yere- 
pardens.  Now,  really,  that  is  a  double  fallacy.  It 
IS  a  fallacy  to  substitute  the  word  "house"  in  the 
Act  of  Parliament  for  the  word  "  building,"  and  it 
is  a  fallacy  to  use  language  which  we  make  use  of 
for  the  purpose  of  describing  the  place  to  which 
we  are  to  go  and  to  which  we  are  to  direct  oui* 
letters.  Wnen  you  say  that  a  house  is  a  house  in 
such  and  such  a  square,  what  you  mean  is  that 
that  is  the  way  in  which  you  describe  it.  It  is 
No.  1  or  No.  2  in  a  particular  square,  or  it  is  No.  1 
or  No.  2  in  a  certam  street.  It  is  perfectly  clear 
that  physically  some  houses  are  partly  in  one 
street  and  partly  in  another,  out  for  the 
matter  of  description  we  take  one  street, 
one  square  only;  and,  as  a  rule,  for  the  pur- 
pose of  description,  we  refer  to  the  house  as 
being  in  the  place  in  which  its  principal  front  is, 
and  not  always  where  its  principal  entrance 
is.     People  who  have  comer  houses  in  squares. 


although  the  entrance  doors  are  in  the  side  street, 
like  it  better  to  be  described  as  being  in  the 
square  than  as  being  in  the  adjoining  street. 
However,  that  is  mere  description.  It  is  obvious 
that  a  house  may  be  partly  in  two  streets,  it  may 
run  right  through  &om  one  street  to  another, 
though  it  may  be  descri))ed  by  a  number  in  one 
of  those  streets.  But  the  real  fact  is,  the  word 
**  house  "  is  not  used  here,  and  although  for  the 
purposes  of  description  this  may  be  called  a 
house  in  Kensington-road,  yet  what  we  have  to 
consider  is,  whether  there  is  a  "  building  structure 
or  erection"  in  De  Yere-gardens  beyond  the 
building  line.  Now,  is  this  or  not  in  De  Yere- 
gardens  P  *'  Building,  structure,  or  erection  "  may, 
of  course,  apply  to  part  of  a  house  just  as  much 
as  to  the  principal  front  of  a  house.  Is  this, 
therefore,  in  De  Yere-gardens  P  In  my  opinion  it 
is.  De  Yere-gardens  is  the  name  given  to  the 
roadway  for  the  first  time  constructed  shortly 
after  1875.  It  ran  as  a  new  roadway  from 
Canning-place  rieht  through  into  the  Kensmgton- 
road,  and  went  beyond  the  site  where  this  erec- 
tion and  building  stands.  •  We  were  told  that 
various  architects  and  various  authorities  have 
put  a  different  construction  upon  the  language, 
and  have  always  allowed  corner  houses,  when  tne 
principal  front  is  in  another  street,  to  project 
beyond  into  the  line  of  building  in  the  street  in 
which  their  side  is.  I  entirely  decline,  in  con- 
struing Acts  of  Parliament,  to  be  influenced  by 
any  opinions  expressed  by  any  surveyor  or  other 
person.  If  it  is  desirable  that  the  law  should  not 
De,  as  I  understand  the  present  Act  of  Parlia- 
ment to  make  it,  of  course  Parliament  can  inter- 
fere. If  on  one  side  of  De  Yere-gardens  there  is 
a  row  of  houses  facing  all  the  same  way,  reaching 
up  to  Kensington-rocMi,  which  I  understand  to  be 
the  case ;  if,  on  the  other  side,  the  last  building 
is  the  side  of  a  house  whose  principal  front  is  in 
the  Kensington-road,  can  it  oe  saia  that  one  side 
of  De  Yere-gardens  ends  at  the  comer  on  one 
side  and  short  of  the  comer  on  the  other  P  In 
my  opinion  this  is  all  De  Yere-gardens  right  down 
to  its  intersection  with  and  running  into  the 
Kensington-road.  In  my  opinion,  therefore,  there 
is  here  a  house  newly  erected  subject  to  the  Act, 
there  is  a  portion  of  the  house,  that  is,  a  building, 
structure,  or  erection,  in  De^  Yere-gardens  pro- 
jecting beyond  the  general  line  of  buildings  in 
De  Yere-gardens.  I  ought  to  mention,  in  passing, 
that  reliance  was  plac^  on  different  language 
used  in  some  other  parts  of  the  Act  of  Parlia- 
ment, which  enacts  that  parts  of  the  building 
offending  may  be  pulled  down,  but  here  it  is  the 
offending  building.  No  doubt  the  language  varies. 
It  may  be  necessary,  in  order  to  remove  the  obstruc- 
tion, to  remove  the  whole  building,  and  the  whole 
may  be  projecting.  It  is  very  possible  that  there 
might  be  a  building  projecting.  You  are  to  pull 
down  the  building,  if  it  is  necessary ;  or  you  are 
to  pull  down  part  of  the  building  if  tliat  will 
remove  the  obstruction  which  does  offend  by 
going  beyond  the  ^neral  line.  But  then  there 
was  another  objection  taken  which  we  ought  to 
d^  with.  The  75th  section  requires  that  an 
order  shall  be  made  in  writing  by  a  magistrate, 
directing  the  removal  of  the  offending  building 
within  a  reasonable  time  to  be  fixed  by  the  ma^s- 
trate  by  his  order  in  writing.  Here  the  order 
being  made  by  the  magistrate,  not  in  writing,  but 
the  order  having  been  made  on  the  builder  oeing 
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enmmoned,  on  the  24th  Jan.,  eight  weeks'  time  was 
given,  and  the  order  in  writing  was  only  drawn 
up  either  on  the  day  or  the  day  before  the  time 
expired.  It  was  said,  that  was  wron^,  and  there- 
fore that  the  vestry  were  acting  entirely  without 
authority.  But,  in  my  opinion,  that  objection, 
which  would  necessitate  going  again  before  the 
magbtrate,  cannot  prevail.  The  order  recites 
that  the  miatter  was  neard  on  a  certain  day,  and 
recites  what  was  necessary  to  enable  the  order  to 
be  made,  and  then  it  directs  the  builder  to  pull 
down  this  offending  projection  within  eight  weeks 
from  a  day  in  January.  That  is  drawn  up  just  at 
the  expiration  of  the  time,  but  it  recites  that  the 
parties  had  notice  a,  long  time  before,  and  the 
order  fixes  this  as  a  reasonable  time.  The  order 
is  put  into  writing  only  to  enable  the  compulsoty 
proceedings  to  be  taken  if  the  parties  do  not 
choose  to  obey  the  directions  which  have  been 
ffiven  by  the  magistrate.  In  my  opinion,  there- 
fore, the  objection  that  this  order  was  not  drawn 
m>  or  served  within  a  proper  time  cannot  prevail. 
Tne  Act  says  nothing  about  service,  although,  of 
course,  a  man  ought  to  have  notice  of  it.  Tnere- 
fore  the  action  of'  the  plaintiff  entirely  fails,  the 
vestry  being  entitled,  in  my  opinion,  to  proceed 
under  the  powers  which  by  tne  Act  of  Parlia- 
ment are  given  in  such  a  case.  It  would  not  be 
reasonable,  I  think,  that  the  vestry  kfaould  at 
once  proceed  to  pull  down  the  offending  pbMron 
of  the  buildine.  The  plaintiff  has  been  disputing 
the  validity  ofthe  order,  and  at  first  with  success, 
and  of  course  it  is  an  important  question ;  so  I 
think  the  better  course  will  be  that,  although  the 
appeal  will  be  allowed,  the  order  discharging  the 

J'uagment  of  the  Yice-Ghancellor  shall  n^  be 
Irawn  up  for  six  weeks,  so  as  to  give  the  plaintiff, 
if  he  desires  to  do  so,  the  opportunity  of  altering 
the  structure  of  the  house  and  of  removing  the 
offending  portion. 

LiNDLET,  L. J.— I  am  of  the  same  opinion.  After 
the  elaborate  manner  in  which  the  facts  have  been 
investigated  by  Cotton,  L.J.  my  observations  will 
be  venr  few.  T  start  with  this,  that  the  power 
given  oy  sect.  75  of  the  Metropolis  Local  Manage- 
ment Act  1802  is  one  of  those  very  arbitrary 
powers  which  reauire  to  be  very  narrowly  watched, 
and  certainly  I  tnink  every  member  of  the  court 
feels  bound  fco  look  very  carefall^  at  what  has 
been  done  to  see  that  no  house  is  pulled  down 
unless  the  demolition  is  authorised  bv  the  Act  of 
Parliament  when  it  is  construed  accurately  and 
carefully.  Now,  in  order  to  appreciate  this  case, 
it  does  seem  to  me  to  be  very  important  to  ascer- 
tain exactly  the  state  of  tnings  when  the  old 
house  existed,  because  for  some  time  there  was 
a  little  obscurity  about  that,  and  until  the  ob- 
scurity was  removed  there  was  considerable 
ground  for  contending  that  the  case  fell,  not 
within  sect.  75,  but  witnin  sect.  74,  and  that  the 
decision  in  Lord  Auckland  v.  Westminster  Local 
Board  of  Works  (uhi  sv/p,)  applied  to  it.  When 
the  state  of  the  old  property  is  ascertained,  as  it 
is  by  reference  to  the  maps  which  are  in  evidence, 
it  is  plain,  I  think,  that  there  never  was  upon  the 
site  of  the  offending  portion  of  this  building  any 
building  whatever.  There  was  a  yard,  and  there 
was  a  trellis  work  and  a  vine  over  it,  but  the 
offending  portion  of  this  building  does  not  replace 
any  buumnj^  which  previously  existed.  Tlie 
space  which  mtervened  oetween  the  confectioner's 
shop  and  the  public-house, "  The  House  of  CaU 


for  All  Nations,"  was  not  in  any  way  covered  by 
the  old  building,  which,  if  the  old  houses  had 
remained,  and  this  street,  De  Yere-gardens,  had 
been  driven  through  them,  could  be  set  back 
under  sect.  74  upon  compensation  bein^  given. 
I  think  Mr.  Bigby  was  right  in  invitmg  our 
attention  to  that  state  of  things,  and  if  it  had 
appeared  that,  after  driving  this  street  through 
tne  old  buildings  there  womd  have  been  an  old 
building  projecting  so  that  the  present  house  could 
be  considered  as  built  on  the  site  of  that  projecting 
house,  then  I  think  Lord  Audcland^s  case  would 
have  applied,  and  we  should  have  been  bound  to 
hold  tnat  the  case  was  within  sect.  74  and  not 
sect.  75.  The  facte  displace  that  altogether.  This 
offending  portion  of  the  house  does  not  represent 
any  house  which  if  it  had  stood  would  have  been 
projecting,  or  could  have  been  set  back  under 
sect.  74.  Looking  then  at  sect.  75,  we  must 
examine  the  words  with  care,  and  the  first  thing 
we  must  look  at  is  this  (it  is  a  Question  of  fact), 
Is  this  offending  portion  of  the  nouse  a  ''street, 

flace,  or  row  of  houses,"  known  bv  the  name  of 
)e  Yere-gardens,  or  is  it  not  P    Because  if  it  is 
not,  sect. '75  does  not  apply.    That  depends,  of 
course,  upon  what  is  meant  by  the  expression 
"  street,   place,    or  ^  row   of  houses,"   and,  with 
reference  to  that,  it  does  not   seem  to  be  un- 
important   to    look    at    the    plan   which    Mr. 
Elsdon,    the    builder,    laid   before    the    Metro- 
politan Board  of  Works,  and  which  the  Metro- 
politan  Board   of   Works   sanctioned.     Taking 
that    plan,    what    was   there    meant    by    the 
"  street,  place,  or  row  of  houses "  to  be  called 
De  Yere-gardens  is  delineated   with  accuracy. 
The  line  of  buildings  is  not  delinearfied.    I  beu- 
that  in  mind.    The  place  or  street,  or  whatever 
it  is,  to  be  called  De  Yere-gardens,  and  te  be 
sanctioned  under  that  appellation,  was  the  street 
or  place  accurately  marked  out  upon  this  line, 
which  upon  that  plan  denoted  the  line  of  area 
east  ana  west.    That  was  the  street  which  ran 
right  up  into  Kensington-road*    The  offending 
portion  of   this    buildmg  is  in  that  street,  so 
understood  in  that  sense  of  the  word.    I  think 
there  can  be  no  doubt  at  all  about  it.    The  house 
is  not.    Cotton,  L.J.  has  explained  the  ambiguity 
of  that  expression.    If  a  house  is  called  No.  5  in 
some  place  in  Kensington-road  that  is  a  mere 
description  for  the  sake  of  convenience  of  refer- 
ence ;  but  the  actual  situation  of  this  strip  of 
land,  upon  which  the  offending  part  of  this  house 
is,  can,  I  think,  only  be  said  to  be  in  De  Yere- 
gardens  in  the  true  sense  in  which  the  builder 
used  the  expression  when  he  got  out  the  plan,  and 
in  the  true  sense  of  the  expression  in  sect.  75  of 
the  Act  of  Parliament.    Having  got  so  far,  then 
comes   this   question.  Does   the   house  project 
beyond  the  line  of  buildings  in  that  street  r  Now, 
the  question  whether  it  does  or  does  not  must  be 
decided  with   reference   to  the  general  line  of 
buildings,  and  the  general  line  of  buildings  must 
be  ascertained  by  Mr.  Yulliamy.    It  is  to  be  ob- 
served that,  whilst  the  Legislature  has  intrusted 
to  Mr.  Yulliamv,  the  architect  of  the  Metropolitan 
Board  of  Works,  the  power  of  deciding  where 
the  general  line  of  buildings  in  the  street  is,  it 
has  not  entrusted  to  him  the  power  of  deciding 
in  what  street  a  particular  offending  structure 
may  be.    He  cannot,  for  example,  certifjr  that 
this  particular   offending    structure  is  m   De 
Yere-gardens  or  in  Kensington-road.    That  is 
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not  left  to  his  deoision.  That  is  to  be  found 
ont  as  best  it  can,  like  any  other  disputed 
fact ;  but,  having  got  the  fact  that  part  of  the 
house  is  in  De  Yere-p;ardens,  then  the  question  of 
where  the  general  line  of  buildings  in  De  Yere- 
gardens  is  is  to  be  decided  by  Mr.  Yulliamy»  and, 
as  far  as  I  can  see,  he  has  decided  that  nghtly. 
Nobody,  I  believe,  can  Question  it,  but  that  is 
perhaps  a  moot  point  wnich  is  now  under  con- 
sideration. At  all  events,  the  Act  of  Parliament 
says  he  is  to  decide,  and  by  his  certificate  he  did 
decide  it ;  and,  taking  the  line  of  buildings  in 
De  Yere-gardens  as  delineated  in  the  fetch 
annexed,  tnere  can  be  no  question  that  the  second 
point  is  made  out — ^that  this  offending  portion 
proj'eots  beyond  that  building  line.  That  is  reaJly 
decisive  in  favour  of  the  view  taken  by  the  vestry 
on  the  facts,  and  on  what  I  may  call  tne  merits  of 
the  case.  It  was  put  to  us  very  powerfully  by  the 
counsel  for  the  plaintiff  that  this  is  a  very  harsh 
interpretation,  and  one  which  requires  to  be 
applied  with  very  great  care,  and  it  was  argued 
that  if  this  construction  was  right  the  owner  of 
the  comer  house  might  have  been  forced  to  set 
his  house  back — ^nobody  knows  to  what  extent — if 
the  person  who  built  the  houses  in  De  Yere-gaodens 
chose  to  build  them  far  back.  We  must  bear  in 
mind,  in  considering  any  argument  of  that  kind,  the 
peculiar  circumstances  of  this  case.  Mr.  Elsdon, 
who  bought  the  property  from  Mr.  Barlow  and 
cleared  it  for  builoing,  mortgaged  this  particular 
house  back  again  to  Mr.  Barlow,  and  Mr.  Barlow 
was,  in  effect,  in  a  position  to  determine,  by 
bargain  or  otherwise,  where  the  general  line  of 
buildings  should  be,  and  we  may  suppose  that  he 
looked  after  his  own  interest,  and  he  was  content 
to  sell  those  bits  of  land,  which  are  now  covert 
with  houses,  upon  the  assumption  that  the  build- 
ing line  of  De  Yere-gardens  should  be  where  it 
is.  He  could  have  stipulated  that  it  should  be 
nearer  the  pavement  ii  he  liked.  What  he  has 
done  is  this :  He  has  pulled  down  all  the  houses 
in  Kensington-road,  and  has  sold  lots  to  persons 
upon  the  &th  of  De  Yere-gardens  running  up  to 
Kensington-road  and  upon  the  faith  that  there 
should  not  be  any  break  in  that  line  of  building 
(that  is  plain  enough),  and  having  got  a  piece  oi 
land  left  he  thought  there  was  space  enough  to 
build  three  houses  upon  it,  whereas  he  ought  to 
have  been  content  with  two.  So  much  for  the 
merits.  There  is  no  hardship  in  the  case.  I  am 
satisfied  that  in  what  we  are  doing  we  are  merely 
holding  him  to  his  bargain.  But  that  is  apaH 
from  the  legal  question.  The  legal  question  is. 
Where  is  the  offending  portion  of  the  house  P  Is 
it  in  De  Yere-gardens,  and  does  it  project  beyond 
the  jjeneral  line  of  buildings  P  My  answer  to 
that  is,  that  it  is  in  De  Yere-gardens,  and  it  does 
project.  Now  I  pass  to  another  point  which 
requires  attention,  though  it  is  a  purely  technical 
one— I  mean  the  point  that  no  order  in  writing 
was  served  in  proper  time.  The  75th  section 
requn*e8  that  the  order  of  the  magistrate  shall  be 
in  writing,  and  that  that  order  shall  limit  a  reason- 
able time  for  the  builder  to  demolish  his  house,  and 
then  it  says  that,  in  default  of  the  building  being 
demolished  within  the  time  limited  by  the  order, 
the  vestry  may  demolish  the  house.  The  true 
construction,  I  think,  is  this,  that  the  builder  is 
not  bound  bv  any  order  which  is  not  in  writing. 
There  must  be  an  order  in  writing,  and  he  must 
have  a  limited  time  and  a  reasonable  time,  and 
Mao.  0a8.— Yol.  XIII. 


that  reasonable  time  must  be  given  to  him  by  the 
order  in  writing,  and  therefore  it  did  appear  to 
me  at  one  time  to  be  a  very  forcible  observa- 
tion that  he  had  not  had  a  reasonable  time 
given  him  by  the  order  in  writing.  Let  us 
see  how  that  matter  stands.  It  would  not, 
I  apprehend,  be  competent  for  the  court  to  differ 
from  the  magistrate  as  to  whether  a  given  time 
was  or  was  not  a  reasonable  time  unless  it  could 
be  shown  it  was  not,  under  the  circumstances,  a 
reasonable  time.  Now,  with  re^^ard  to  the  circum- 
stances of  this  case,  it  is  not  right  to  say  that  the 
time  limited  in  the  order  was  not  reasonable.  On 
the  contrary,  I  think  it  was  reasonable.  The  facts 
are  peculiar,  and  are  as  follows :  In  the  first  place, 
there  is  nothing  in  this  Act  of  Parliament  which 
says  anything  at  all  about  service  of  the  order. 
The  actual  wording  of  the  order  may  be  ascer- 
tained by  looking  into  Jervis's  Act  (11  &  12  Yict. 
c.  43),  and  by  that  Act  no  service  of  the  order  in 
writing  is  required.  The  method  in  Jervis's  Act 
is  this :  There  is  to  be  a  summons  in  writing,  and 
then,  whenever  required,  the  order  is  to  be  drawn 
up  in  the  proper  form,  and  there  is  no  provision 
is  Jervis's  Act  for  serving  anything  in  writing 
except  under  sect.  17,  where  service  is  required  cS 
a  mandatory  order  for  the  purpose  of  committing 
a  man  to  prison,  so  that  when  we  have  pressed 
upon  us  the  argument  that  the  order  has  not  been 
served,  the  answer  is,  that  the  Act  of  Parliament 
does  not  require  it.  What  we  have  in  substance 
is  this:  Mr.  Elsdon  was  summoned  before  the 
magistrate  on  the  14th  Nov. ;  there  were  several 
adjournments,  and  on  the  29th  Nov.  the  case  came 
on,  and  on  the  24th  Jan.  the  order  was  actually 
made.  It  gave  the  builder  eight  weeks  within 
which  to  pull  the  house  down,  but  the  order  was 
not  formally  put  into  writing  or  served  until  the 
eight  weeks  were  nearly  out.  Elsdon  says  in  his 
examination  that  he  received  the  summons,  that 
he  attended  it,  that  he  was  present  at  all  the 
adjournments,  and  that  he  was  present  when  the 
finiJ  order  was  pronounced,  and  that  he  knew  all 
about  it  and  made  inquiries  about  it,  and  we  know 
by  his  proceedings  and  by  the  proceedings  of  the 
present  plaintiff,  who  is  the  mortgagee,  that  there 
never  was  any  controversy  about  it  not  being  a 
reasonable  time.  The  controversy  was  on  a 
different  question  altogether.  The  controversy 
was  whether  the  magistrate  had  jurisdiction  to 
make  the  order.  I  think  the  magistrate  was 
entitled  to  say,  having  regard  to  what  has 
taken  place,  that  eight  weeks  from  the  29th 
Jan.  was  a  reasonable  time.  I  observe  the 
plaintiff  in  his  pleadings  does  not  contro- 
vert that.  His  objection  goes  to  the  sub- 
stance of  the  thing — ^that  this  offending  portion 
of  the  house  is  not  in  De  Yere-gardens,  and  that 
the  magistrate  had  no  jurisdiction  at  all.  It 
appears  to  me  that  the  oojection  started  by  Mr. 
Marten  in  respect  of  this  order  of  the  magistrate 
is  untenable,  and,  although  I  quite  agree  that  we 
ought  to  look  very  carefully  at  the  Act  to  see 
that  this  power  of  ordering  a  house  to  be  pulled 
down  is  not  abused,  I  have  come  to  the  conclusion 
that  the  order  of  the  magistrate  was  right,  that 
he  had  jurisdiction  to  do  what  he  did,  and  that 
there  is  no  ground  whatever  for  restraining  the 
vestry  from  acting  upon  it.  I  propose,  therefore, 
in  order  to  make  it  quite  clear  what  the  decision 
of  the  court  is,  to  declare  that  so  much  of  the 
house  in  the  pleadings   mentioned  as   projects 
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bejond  the  general  line  of  bnildings  in  De  Vere-  | 
gardens,  as  decided  by  Mr.  VuUiamy  in  his 
certificate  of  the  18th  Oct.  1881,  is  situate  in 
De  Yere-gardens,  and  was  erected  therein  beyond 
such  general  line  of  building  without  the  consent 
in  writing  of  the  Metropolitan  Board  of  Works, 
and  then  discharge  the  order  of  the  Vice- 
Chancellor,  with  costs  both  here  and  below.  I 
quite  a^ree  that  this  order  should  not  be  drawn 
up  for  SIX  weeks. 

Bagoallat,  L.J. — ^I  have  had  an  opportunity  of 
considering  the  circumstances  of  tnis  case  very 
fully  with  my  colleagues,  and  1  entirely  agree  in 
the  views  which  have  been  so  fully  expressed  by 
them;  but  being  myself  a  ratepayer  of  K!ensington 
parish,  I  preferred,  and  thought  it  right,  that  those 
views  should  be  expressed  oy  them,  and  that  I 
should  simply  express  my  concurr^ce  in  them 
without  going  into  the  details. 

Solicitors  for  the  plaintiff.  Last  and  Sons. 
SolicitorB  for  the  defendants,  Pontifex,  HewUt, 
and  Pitt, 


ThuTsdcuy,  May  29, 1884. 

(Before  Beett,  M.B.,  Bowen  and  F&t,  L.JJ.) 

Beg.  V,  The  West  Brohwich  School  Board,  (a) 

Poor  rate-^Sckool  hoard — Lands  owned  or  rented 
by  the  school  hoard^Elementary  EducaMon  Act 
1870  (33  ^  34  Vict.  c.  75),  ss.  17, 18, 19,  21,  22, 
and  63—6  ^  7  WiU.  4,  c.  96,  s.  1. 

A  school  board  constitu*ed  under  the  Elementary 
Edtication  Act  1870  is  liable  to  be  raied  both  in 
respect  of  the  school  buildings  built  upon  lands 
owned  by  the  school  board  and  in  respect  of  the 
school  buildings  built  upon  lands  rented  by  the 
school  board  as  tenants^  although  the  board  riiakes 
no  profit  out  of  such  schools. 

Judgment  of  Ixyrd  Coleridge,  GJ".,  Stephen  and 
Mathew,  J  J.  affirmed. 

This  was  an  appeal  on  the  part  of  the  West 
Bromwich  School  Board  from  a  judgment  of  the 
Queen's  Bench  Division  afiirming  an  order  of 
quarter  sessions  confirming  a  poor  rate  made  and 
assessed  upon  certain  school  premises  and  build- 
ings belonging  to  the  board. 

The  facts  were  set  out  in  the  form  of  a  special 
case,  and,  so  far  as  material,  were  as  follows  :— 

The  appellants  are  the  school  board,  constituted 
under  tne  Elementary  Education  Act  1870  (33  & 
34  Vict.  c.  75),  for  the  parish  of  West  Bromwich 
in  the  county  of  Stafford. 

The  respondents  are  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  West  Brom- 
wich and  the  assessment  committee  of  the  West 
Bromwich  Union. 

The  West  Bromwich  School  Board,  under  the 
powers  of  the  Elementary  Education  Act  1870, 
purchased  the  site  of,  and  erected,  certain  ele- 
mentary schools,  and  also  purchased  certain  other 
schools.  The  total  cost  of  these  schools  was 
24,633Z. 

These  sites  and  schools  were  conveyed  to  them, 
in  accordance  with  the  Elementary  Education 
Act  1870,  **  unto  and  to  the  use  of  the  said  school 
board,  their  successors  and  assigns  for  ever,  and 
so  that  the  same  land,  hereditaments,  and  pre- 
mises shall  be  held  upon  trust  for  the  purpose  of 
a  public  elementary  school  within  the  meaning 

(a)  Reported  by  A.  A.  Hopkins,  Esq.,  Buniitei^at-Law. 


of  the  Elementary  Education  Act  1870,  and  lor 
or  towards  the  provision,  in  manner  thereby 
authorised,  of  sumoient  public  school  aooommo- 
dation  for  the  aforesaid  custrict,  and  for  no  other 
purpose  whatever." 

Tne  school  board  also  rent  certain  schools  from 
year  to  year  under  various  agreements,  which 
agreements  were  set  out  in  the  appendix  to  the 
special  case. 

Neither  the  school  fees,  nor  the  moneys  pro- 
vided by  Parliament,  nor  moneys  raised  hy  waj 
of  loan  (if  any),  or  in  any  mannfir  whatever 
received  bv  the  school  board,  have,  without  con- 
tribution from  the  rates,  been  sufficient  to  meet 
the  ordinary  and  reasonable  expenses  of  the  school 
board,  and  there  has  in  everv  year  been  a 
deficiency,  in  respect  of  which  the  school  board 
have  been  compelled  to  require  a  rate  to  be  levied, 
and  the  deficiency  has  been  made  good  out  of  such 
rate  in  accordance  with  the  Act. 

On  the  1st  July  1882  a  rate  and  assessment  for 
the  relief  of  the  poor  of  the  parish  of  West  Brom- 
wich, and  for  otner  purposes  charg«ible  therecm, 
was  made,  after  the  rate  of  Is.  Ad,  in  the  pound, 
on  the  property  of  the  school  board,  suiai  rate 
being  made  on  the  basis  of  the  valuation  list. 

The  school  board  contend  that  th^  have  no 
occupation  of  the  schools  and  premises,  nor  any 
beneficial  occupation,  nor  oould  any  tenant,  undo* 
the  same  restrictions,  have  any  beneficial  occnps- 
tion  of  any  of  the  schools  and  premises.  The 
assessment  committee  fixed  the  rateable  value  of 
the  several  schools  at  the  amounts  set  out  in  the 
valuation  list. 

The  school  board  appealed  to  the  quarter 
sessions,  and  the  quarter  sessions  confirmed  the 
assessment,  subject  tethe  opinion  of  the  High 
Court  upon  the  foregoing  spinal  case. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  appellants  were  rateable  to  the  relief 
of  the  poor  in  respect  of  the  schools  andpremisoi 
or  any  of  them. 

The  Divisional  Court  (Lord  Coleridge,  GJn 
Stephen  and  Mathew,  JJ.)  gave  judgment  con- 
firming the  rate. 

The  school  board  appealed. 

WiOa,  Q.C.  and  JEUm  for  the  appellants.— The 
sohool  board  is  not  rateable,  or  ratner  is  rateable 
at  nothing,  in  respect  of  these  premises.  The 
sohool  board  is  bound  by  statute  as  to  how  it  can 
use  the  lands  conveyed  or  leased  to  it  and  the 
buildings  thereon,  and  it  cannot  make  any  profit 
out  of  its  occupation  of  the  premises.  The  nypo- 
thetical  tenant,  therefore,  would  be  bound  bf  the 
same  statutory  restrictions,  and  therefore  the 
premises  are  incapable  of  beneficial  occupation. 
The  principles  of  rating  law  applicable  to  such  a 
case  as  the  present  were  laia  down  bv  Black- 
bum,  J.,  and  adopted  by  the  House  of  Lords,  in 
the  case  of  The  Mersey  Docks  y.  Cameron  (12  L.  T. 
Bep.  N.  S.  643;  11  H.  L.Cas.  443).  At  page461 
of  11 H.  L.  Cas.,  Blackburn,  J.  says :  ''  In  order, 
therefore,  that  a  valid  rate  may  be  imposed,  it  is 
essential  that  the  occupation  should  be  oE  valne 
beyond  what  is  requirea  to  maintain  the  property, 
for  if  the  occupation  be  of  so  little  value  that  the 
hypothetical  tenant  (under  the  Parochial  Assess- 
ment Act)  would  either  give  no  rent  or  a  rent 
which,  after  deducting  the  average  annual  expense 
of  the  maintenance,  would  leave  no  overplus,  there 
is  nothing  to  rate."    [Bbxtt,  M.B.— xout  diffi- 
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cultj  in  this  case  seems  to  be  that,  if  the  fees 
collected  were  to  exceed  the  expenses,  there  is 
nothing  in  the  Act  to  prevent  Uie  school  board 
puttmg  that  profit  in  their  pockets.]  There  is 
nothing  in  the  Act  to  show  that  they  may  make 
a  profit ;  the  Act  makes  no  proyision  for  profit, 
and  it  is  plain  that  a  profit  is  not  contemplated 
or  expected.  There  was  no  express  provision  in 
the  Public  Health  Act  of  1^,  which  forbade 
local  boards  to  make  any  profit  out  of  the  supply 
of  water,  but  yet  it  was  aecided  that  they  could 
not,  in  the  case  of  The  Corporation  of  Worcegter  v. 
Droiiwich  (34  L.  T.  Rep.  K  S.  288 ;  2  Ex.  Div.  49). 
The  following  cases  were  also  cited : 

Eeg.  T.  Metropolitan  Board  of  Works,  19  L.  T.  Bep. 

fir.  8.  348 ;  Ii.  Bep.  4  Q.  B.  15 ; 
The   Metropolitan  Board  of  Works  v.  West  Ham, 

L.  Bep.  6  Q.  B.  198  ; 
Mayor  of  Liverpool  v.  Wavertree,  8  Ex.  Div.  55,  n. ; 
Hare  v.  27m  Overseers  of  Putney,  45  L.  T.  Bep.  N.  S. 

837;  7Q.B.Div.  223; 
The  Mayor  of  Peterborough  v.  Stamford,  81  W.  B. 

949; 
The    Overseers  of   OhorUon-wpon'Medlock  v.    The 

Quardians  of  ChorUon  Union,  47  L.  T.  Bep.  N.  S. 

96. 

Je^,  Q.G.  aadAyred  Young,ioT  the  respondents, 
were  not  called  on. 

Bkett,  M.B. — ^The  q^uestion  in  this  case  is, 
whether  a  school  board  is  liable  to  be  rated  to  the 
poor  rate  in  respect  of  certain  premises  which  it 
undoubtedly  occupies.  Those  premises  may  be 
divided  into  two  classes:  first,  premises  wnich 
belong  to  the  board  as  owners ;  secondly,  premises 
occupied  by  the  board  as  tenants,  and  the  question 
is  whether  they  are  rateable  in  respect  of  either  or 
both  of  these  classes  of  premises.  Now,  when  is 
it  that  a  person  is  liable  to  be  rated  to  the  poor 
rate  in  respect  of  property  ^  When  he  occupies 
that  property,  and  that  property  has  and  is  capable 
of  haviuff  a  beneficial  value.  What  is  the  test  of 
beneficial  value?  It  is  said  that  the  proper  test 
is  whether  there  can  be  found  a  hypothetical 
tenant  for  the  property,  who,  being  a  reasonable 
man  in  the  possession  of  his  ordinary  senses, 
would  be  willing  to  take  it  from  year  to  year  and 
pay  anything  for  it.  If  this  can  be  done,  then 
the  property  has  a  beneficial  value.  Therefore, 
the  moment  one  examines  the  question,  one  sees 
that,  in  deciding  a  question  of  this  sort,  the  point 
to  be  determined  is  whether  the  property  in  the 
hands  of  the  occupier  is  in  such  a  condition  that 
a  reasonable  hypothetical  tenant  would  be  willing 
to  pay  a  rent  for  his  occupation  of  the  property. 
Thus  explanation  of  the  principle  is  not  unlike  that 
given  by  Cave,  J.  in  the  case  of  The  Overseers  of 
Chorlion'upon-Medlock  v.  The  Quardians  of  GhorU 
'  ton  Union  {nbi  Mip.),  where  he  says :  "  It  must  be 
asked  what  rent  they" — that  is,  the  premises  to 
be  rated — "would  fetch  in  the  market  if  the 
owner  wished  to  let  them.  If  there  is  a  restric- 
tion on  the  use  of  the  tenement,  the  market  value 
would  of  course  be  affected  by  it;  but  where 
there  is  simply  a  restriction  on  the  use  that  a 
particular  tenant  may  make  of  it,  I  think  that 
should  be  disre^rded,  except  in  the  case  where 
the  assessment  is  based  on  the  amount  of  profit 
made."  It  appears  to  me,  then,  that,  if  the  owner 
of  the  property  could  only  let  it  to  a  tenant  to 
whom  by  law  no  benefit  could  possibly  arise  from 
his  occupation,  then  the  propertv  would  be  of 
such  a  nature  as  to  be  incapable  of  beneficial 
occupation.    But  if  the  hypothetical  tenant  can 


possibly  obtain  a  benefit  from  his  occupation,  but 
merely  bv  his  own  volition  does  not  do  so.  but 
yet  has  the  power  to  do  so,  then  it  may  be  said 
that  the  property  has  a  potential  beneficial  value, 
though  for  the  moment  that  value  is  not  apparent. 
In  these  remarks  I  have  tried  to  combine  what 
was  said  by  Cave,  J.  in  the  case  I  have  just 
referred  to  and  what  was  said  by  myself  in  the 
case  of  Hare  v.  The  Overseers  of  Putney  (ubi  eup.), 
and  I  think  that,  if  the  property  can  have  no 
beneficial  value,  then  it  is  not  rateable,  or,  to  use 
the  phrase  which  is  said  to  be  more  correct,  "  it 
ou^ht  to  be  rated  at  nothing."  Now,  to  apply  the 
pnnciples  which  I  have  endeavoured  to  enunciate 
to  the  two  classes  of  property  in  this  case,  and 
first  to  the  property  wmch  this  school  board 
rents  and  occupies  as  tenants.  Could  the  land- 
lord or  the  owner  of  the  land  on  which  these 
schools  are  built  find  a  hypothetical  tenant  who 
would  be  willing  to  give  him  a  rent  for  the  pro- 
pertv, a  tenant  to  whom  the  property  in  the 
nands  of  that  tenant  would  be  valuable  ?  Clearly 
he  could.  Li  the  hands  of  the  landlord,  the  pro- 
perty would  be  immediately  let  to  an  ordiii&ry 
tenant  on  the  ordinary  terms,  and  the  landlord 
would  obtain  a  rent  for  the  property,  as  in  fact 
he  obtains  a  rent  from  the  school  board.  It  is 
said  that  the  land  is  not  of  any  beneficial  value  to 
the  board.  That  may  be  so,  but  that  is  not  the 
test.  The  true  test  is,  whether  the  owner  of  the 
land  or  premises  could  find  a  h^mothetical  tenant 
who  would  give  rent  for  it  if  he  had  to  let  it. 
The  land,  therefore,  which  is  rented  by  the  school 
board  is  clearly  rateable,  and  the  appellants  who 
are  the  occupiers  are  the  persons  to  be  rated. 
Now  I  come  to  the  case  of  the  premises  which  the 
school  board  occupies  as  owners.  With  regard 
to  these,  it  seems  to  me  that,  if  by  reason  of 
statutory  enactment  the  school  board  could  only 
use  these  lands  in  a  way  that  could  not  possibly 
produce  to  them  any  benefit  or  value,  or  could 
not  possibly  produce  to  them  any  further  sum 
than  the  mere  outgoing  expenses,  then  such  pre- 
mises would  have  in  their  hands  no  beneficial 
value  at  all;  and  further  if,  in  consequence  of 
statutory  enactment,  the  premises  could  never  be 
let,  then  there  never  could  be  anyone  who  could 
become  a  tenant  to  the  board.  If  the  owner  can 
never  make  ai^y  beneficial  value  out  of  the  lands, 
and  any  hypothetical  tenant  must  take  them 
subject  to  the  same  disabilities  as  the  owner, 
then  the  land  never  can  have  any  beneficial  value 
in  the  hands  of  anyone.  Those  were  the  circum- 
stances of  the  cases  of  The  Mayor  of  Worcester  v. 
DroiUoich  (ubist^.)  and  The  Mayor  of  Peterborough 
V.  Stamford  (uhi  sup.).  In  those  cases  the  lands 
were  acquired  under  the  provisions  of  a  statute 
and  no  profit  oould  be  made  out  of  the  under- 
taking ;  and  further,  the  waterworks  authority 
could  not  let  the  lands;  therefore,  the  hypo- 
thetical tenant  must  be  tsJcen  as  obliged  to  like 
the  property  subject  to  the  same  statutory  restric- 
tions as  the  owner,  and  therefore  no  hypothetical 
tenant  would  give  anything  for  the  property,  and 
therefore  the  lands  were  held  to  have  no  bene- 
ficial value,  and  to  be  rateable  at  nothing.  Now 
to  apply  these  principles  to  the  case  we  are  con- 
sidermg.  Supposing  the  school  board  in  this 
case  bad  no  power  to  lease  their  lands,  then  the 
question  would  arise  whether  the  statute  forbade 
Uiem  to  make  any  profit  out  of  the  management 
of  their  schools.    It  has  been  said  that  the  whole 
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scope  of  the  Elementary  Education  Act  bIiowb 
that  the  fees  mast  be  rednoed  if  the  receipts 
exceed  the  expenses.  If  that  be  true,  then  I 
think  it  might  be  said  that  the  school  board  is 
forbidden  to  make  any  profit;  but  the  Act 
certainly  does  not  say  so  in  terms,  and  I  think 
we  ought  to  be  very  careful  how  we  imply  any 
such  provisions.  However,  it  is  not  necessary  to 
decide  the  point,  because  we  find  that  in  this  case 
the  school  board  has  power  to  lease  its  lands.  It 
may  be  that  there  are  conditions  which  are  con- 
ditions precedent  to  the  exercise  of  that  power, 
but  still  there  are  no  absolute  restrictions  placed 
by  the  statute  upon  that  power  or  upon  its  fixer- 
cise.  If,  therefore,  they  do  lease  tne  property, 
they  can  obtain  a  tenant  who  may  use  the  prb- 
pertjr  in  the  ordinary  wav,  subject  to  no  statutory 
restrictions,  and  who  will  have  a  beneficial  occu- 
pation of  the  lands,  and  will  be  willing  to  pav  the 
ordinary  rent  for  them.  The  school  board,  there- 
fore, can  obtain  a  hypothetical  tenant  who  will 
pay  rent  for  the  lands,  and  the  lands,  therefore, 
are  capable  of  beneficial  occupation  and  have  a 
1>eneficial  value.  Therefore,  the  lands  owned  by 
the  appellants,  as  well  as  the  lands  leased  by  them, 
are  rateable,  and  this  appeal  must  be  dismissed. 

BowEN,  L.  J.— I  am  of  the  same  opinion.  The 
question  in  the  case  is,  whether  the  lands  held  by 
tne  school  board  are  rateable  at  more  than  a 
nominal  value.  That  depends  upon  whether  the 
lands  are  capable  of  beneficial  occupation.  I  will 
assume  for  this  purpose  that  the  lands  are  not 
capable  of  beneficial  occupation  in  the  hands  of 
the  school  board.  But  lands  may  be  capable  of 
beneficial  occupation,  even  although  they  may  not 
be  capable  of  oeing  b^ieficially  occupied  in  the 
hands  of  the  present  occupier.  We  must  imagine 
the  case  of  a  nypothetical  tenant.  If  by  reason  of 
the  language  ox  an  Act  of  Parliament  land  is 
struck  with  sterility  in  the  hands  of  any  and 
every  person,  then  such  land  is  absolutely  sterile, 
and  can  have  no  beneficial  value ;  but  it  does  not 
follow,  because  this  land  is  sterile  in  the  hands 
of  the  school  board,  that  it  must  be  sterile  in  the 
hands  of  everybody.  This  is  really  the  principle 
that  has  been  followed  in  all  the  cases,  as  we  see 
when  we  examine  them  critically.  In  The  Mayor 
of  Liverpool  v.  Waveriree  {ubi  ««p.)  it  is  obvious 
that  the  basis  of  the  judgment  was  that  the  land 
was  considered  as  struck  with  sterility.  In  The 
Corporation  of  Worcester  v.  DroUwich  {tUn  «iip.)  the 
reasoning  was  based  on  a  similar  view,  ana  it  is 
impossible  to  read  the  judgment  of  the  present 
Master  of  the  Bolls  in  Hare  v.  The  Overseere  of 
Pniney  {vhi  aup.)  without  seeinfl:  that  it  proceeded 
upon  the  same  idea.  In  the  present  case  part  of 
the  premises  whose  rateability  is  questioned  is 
rented  by  the  school  board.  Why  is  that  not 
rateable  r  How  can  that  land  be  said  to  be  sterile 
when  in  fact  it  is  let,  and  is  producing  rent.  I 
entertain  no  doubt  at  all  that  these  premises 
rented  by  the  school  are  rateable.  Neither  do  I 
entertain  any  doubt  that  the  freehold  land  belong- 
ing to  the  school  board  is  also  rateable.  It  is 
bought  by  them  under  sects.  20  and  21  of  the 
Elementary  Education  Act  for  the  purposes  of  the 
board,  but  there  is  nothing  in  those  sections  to 
show  that  they  may  not  alienate,  exchange,  or 
sell  the  lands.  If  they  may  do  this,  and  I  see 
nothing  in  the  Act  to  prevent  them,  then  there 
would  oe  no  statutory  restriction  placed  upon  the 
hypothetical  tenant,  who  might  tfuce  to  the  lands, 


as  to  his  use  of  them.  He  would befree  to  use  the 
lands  as  he  chose,  and  in  his  hands  they  woQld 
have  a  beneficial  value.  I  think,  therefore,  that 
all  these  lands,  whether  belon^g  to  or  occmned 
by  the  school  board,  are  within  the  principle  of 
the  rating  statute,  and  that  this  appeal  must  be 
dismissed. 

Pry,  L.  J.— Under  the  statute  43  Eli«.  c.  2  every 
occupier  is  to  be  rated,  and  by  6  A  7  Will.  4^  c  96, 
the  net  annual  value  of  the  property  occupied  is 
to  be  taken  as  the  basis  of  assessment.  It  seems 
to  me  to  follow  that  no  lands  are  to  be  exempt 
from  liability  to  rate  unless  no  estimate  caa  be 
formed  of  what  the  rental  would  be,  or  unless 
they  could  not  be  let  for  anything.  Land,  for 
instance,  over  a  volcano  is  so  situated  that  no 
estimate  might  be  able  to  be  made  of  its  letting 
value,  or  it  might  be  incapable  of  being  let  at  all, 
and  in  such  a  case  there  would  be  no  rent  capable 
of  being  assessed,  and  therefore  no  rate  lenabk 
But  there  may  be  a  second  class  of  case,  where  the 
land  by  statute  and  by  law,  quite  apart  from  its 
physical  situation,  may  be  incapable  of  beneficial 
occupation  in  the  hands  of  any  occupier,  and  in 
such  a  case  the  land  is  not  liable  to  the  poor  rate. 
For  in  this  case  the  land  is  as  much  sterile  by 
law  as  if  it  were  physically  situated  over  a 
volcano.  But  this  is  not  the  case  when  the  result 
of  the  law  applicable  to  the  particular  case  is  that 
a  benefit  may  or  may  not  accrue  to  the  occapier 
out  of  his  occupation  at  his  option.  Becaose  a 
particular  occupier  at  the  present  moment  is  pre- 
vented from  making  or  does  not  choose  to  make 
any  benefit  out  oi  his  occupation,  it  does  not 
f  oUow  that  the  lands  would  be  equally  barren  in 
the  hands  of  everyone.  This  is  the  case  of  the 
lands  rented  by  this  school  board,  and  these  lands, 
I  think,  are  clearly  rateable.  Then  as  to  the  lands 
owned  bv  the  school  board,  it  is  plain  that  a  land- 
owner who  may  occupy  his  land  himself,  or  maj, 
if  he  so  choose,  let  it  to  another,  is  not  a  person 
who  is  the  holder  of  lands  which  can  produce 
nothing.  It  is  true  that,  in  the  present  case,  as 
long  as  the  school  board  occupies  these  lands 
itsdf,  they  can  make  no  profit  out  of  the  oocnpar 
tion ;  yet  they  may  let  them,  and  therefore  these 
lands  are  also,  in  my  opinion,  rateable,  becaose, 
if  they  are  let  by  the  board,  there  is  nothing 
whatever  to  affect  their  value  in  the  hands  of  the 
new  tenant,  who  will  take  them  free  from  all 
those  restrictions  which  bind  them  in  the  hands  of 
the  board.  I  do  not  base  my  judgment  on  the 
idea  that  the  school  board  may  make  a  lHt>fit  out 
of  their  occupation  of  the  lands ;  I  am  inclined, 
as  at  present  advised,  to  think  they  may  not 

Appeal  disnUtiedi 

Solicitor  for  the  appellants,  NeeeOum,  for 
Caddiehj  West  Bromwicn. 

Solicitors  for  the  respondents,  EoWfi«m,  IVw 
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Saturday,  Oct.  25, 1884 

(Before  Brett,  M.B.,  Bowbn  and  Fey,  L.JJ.) 

Bbtson  v.  Bussell.  (a) 

ConiagiouB  Diseases  (Animals)  Act  1878  (41  ^  42 

Vict.  c.  74) — Action  against  constable  for  vjrong' 

ful  conversion  ofcattle-^Locdl  venue^Notice  of 

actionr^l  ^  2  WiU,  4,  c.  41,  s.  19—2  ^  3  Vict. 

Cm  elo,  8.  o. 

Sect.  19  0/14-2  Wni  4,  c.  41  (au  -4c<  6?/  which 
special  constMes  were  anointed)  provides  that 
all  persons  sued  for  anything  done  in  execution  of 
the  provisions  of  that  Act  shall  he  entitled  to  local 
venue  and  one  month* s  notice  of  action. 

Sect.  80/2^3  Vict.  c.  93  provides  that  constables 
appointed  under  thcU  Act  shall  have  aU  the  powers, 
privileges,  and  dtUies  which  any  constdle  has 
within  his  constahlewick  by  virtue  of  the  common 
law,  or  of  any  statute  made  or  to  be  m>ade;  and 
every  provision  of  the  first  recited  Act  {i.e.,  1^2 
WiU.  4,  c.  41)  shall  be  deemed  to  extend  to  con- 
stctbles  appointed  under  this  Act. 

In  an  action  brought  against  a  constable  for  detinue 
and  wrongful  conversion  of  the  plaintiff's  ccUHe 
while  actvng  under  the  powers  and  provisions  of 
the  Contagious  Diseases  (Animals)  Act  1878 : 

Held,  that  a  constahle  sued  vn  respect  of  acts  done 
under  the  Contagious  Diseases  (Anim^lsJ  Act 
1878  was  not  entitled  to  local  venue  or  notice  of 
action. 

Judgment  of  Day  and  Smith,  JJ.  (ante,  p.  362 ; 
51  L.  T.  Bep.  N.  S.  90)  affirmed. 

This  was  an  appeal  from  a  judgment  of  Day  and 
Smith,  JJ. 

The  action  was  brought  for  detinue  and  wrong- 
ful conversion  of  cattle  belonging  to  the  plaintiif . 

From  the  statement  of  defence  it  appeared  that 
the  defendant  was  a  superintendent  of  police  for 
the  county  of  Cumberland,  and  that  he  had 
stopped  and  detained  the  plaintiff's  cattle  under 
the  powers  given  by  the  Contagious  Diseases 
(Animals)  Act  1878,  on  the  ground  that  such  cattle 
had  been  removed  into  the  county  of  Cumberland 
without  a  licence,  contrary  to  certain  reflations 
made  under  that  Act  by  the  local  authority  of  the 
place,  and  also  that  the  plaintiff  had  refused  to 
mform  the  defendant  as  to  the  place  or  district 
from  which  the  cattle  had  been  removed,  or  to 
take  the  cattle  back  to  that  place. 

The  fourth  paragraph  of  the  defence,  upon 
which  the  present  question  turned,  was  as 
follows : 

The  defendant  farther  bajb  that  the  acts  complained 
of  were  committed  by  him  in  the  ezeontion  and  in  pur- 
suance of  the  Acta  1  &  2  Will.  4,  0.  41,  and  2  &  8  Yiot. 
o.  98,  as  well  as  under  and  in  pnrsnance  of  the  Con- 
tagious Diseases  (Animals)  Act  1878,  and  this  action  has 
not  been  laid  in  the  coxm^  where  the  said  acts  were 
oonunitted,  viz.,  in  the  said  county  of  Cumberland,  and 
no  notice  in  writing  of  the  said  cause  or  causes  of  action 
was  given  to  the  defendant  one  calendar  month  before 
the  commencement  of  the  said  action,  pursuant  to  the 
said  first-mentioned  statutes. 

The  venue  in  the  action  was  laid  in  the  county 
of  Northumberland,  and  the  Question  was, 
whether  the  defendant  was  entitlea  to  have  the 
venue  laid  in  Cumberland  or  to  have  one  calendar 
month's  notice  of  action,  as  alleged  in  paragraph 
4  of  the  statement  of  defence. 

By  sect.  19  of  1  &  2  WilL  4,  c.  41  (an  Act  under 
(a)BepoitedlvA.  A.  HOFIZNB,  Esq.,  Barrister-at-Law. 


which  special  constables  were  appointed)  it  is  pro- 
vided: 

That  all  actions  and  proseoutiona  to  be  oommenoed 
against  any  person  for  anything  done  in  pursuance  of 
tms  Act  shall  be  laid  and  med  m  the  county  where  the 
fact  was  committed  .  .  .  and  notice  in  writing  of 
such  cause  of  action  shall  be  given  to  the  defenoant 
one  calendar  month  at  least  berore  the  commencement 
of  the  action. 

And  by  sect.  8  of  2  &  3  Yict.  c.  93,  it  is  pro- 
vided: 

That  the  chief  constable  and  other  persons  so 
appointed  {i.e.,  as  constables  under  this  Act)  .  .  . 
shall  have  all  the  powers,  privileges,  and  duties  through- 
out the  county  .  .  .  which  any  constable  duly 
appointed  has  within  his  constahlewick  by  virtue  of  the 
common  law  or  of  any  statute  made  or  to  be  made ;  and 
every  provision  of  the  first  recited  Act  (i.e.^  1  &  2  Will.  i. 
c.  4L)  shall  be  deemed  to  extend  to  constables  appointed 
under  this  Act. 

The  question  of  law  thus  raised  by  the  pleadings 
was  argued  before  the  Divisional  Court,  and 
Day  and  Smith,  JJ.  made  an  order  to  strike  out 
the  fourth  paragraph  of  the  statement  of  defence. 

The  defendant  appealed. 

E.  0.  B.  Lane  for  the  defendant. — Sect.  8  of 
2  &  3  Vict.  c.  93,  enacts  that  any  constable 
appointed  under  that  Act  shall  liave  all  the 
powers,  privileges,  &c.,  which  any  constable  has 
oy  virtue  of  the  common  law  or  bv  anv  statute 
made  or  to  be  made.  Therefore,  although  sect.  19 
of  1  &  2  Will.  4^  c.  41,  seems  to  limit  the  right  to 
notice  and  local  venue  to  a  cause  of  action  arising 
out  of  acts  done  in  pursuance  of  that  Act,  yet  the 
effect  of  the  two  statutes  taken  toother  is  to  g^ve 
a  right  to  notice  and  local  venue  m  cases  arising 
under  the  later  Act,  and  under  subsequent 
statutes. 

Eidley,  for  the  plaintiff,  was  not  called  on. 

Brett,  M.B. — It  seems  to  me  that  this  is  an 
argument  that  has  often  been  used  before,  and 
has  never  been  allowed  to  ])revail.  The  question 
is  one  of  ordinary  construction  of  a  statute.  The 
defendant  is  a  constable,  and  this  action  has  been 
brought  against  him  in  respect  of  duties  which  he 
has  performed  under  the  Conta^ous  Diseases 
(Animals)  Act  1878,  he  himself  being  a  constable 
appointed  under  2  &  3  Yict.  0.  93.  it  is  possible 
that  for  many  things  he  may  do  he  has  the  pro 
tection  afforded  him  by  sect.  19  of  1  &  2  Will.  4, 
c.  41 ;  but  the  question  is,  has  he  that  protection 
in  respect  of  acts  done  under  the  Cfontagious 
Diseases  (Animals)  Act  1878  P  First,  what  is  that 
protection  P  The  19th  section  of  1  &  2  Will.  4^ 
c.  41  enacts  that  all  actions  and  prosecutions  for 
anvthing  done  in  pursuance  of  this  Act  shall  be 
suDJect  to  local  venue  and  one  month's  notice  of 
action.  Do  the  words  *'  this  Act "  apply  to  any- 
thing done  under  the  much  later  statute, 
the  Contagious  Diseases  ActP  Surely  not. 
What  does  the  word  "  this "  comprehend  P  All 
the  things  done  under  1  &  2  Will.  4,  c.  41,  which 
a  constable  might  then  do  under  that  Act.  If  we 
enumerate  those  things,  we  only  enumerate  acts 
which  a  constable  might  then  perform,  and  if  we 
then  read  this  protection  into  the  Contagious 
Diseases  Act,  it  is  plain  that  it  does  not  touch  any 
acts  done  by  the  constable  in  pursuance  of  that 
later  statute.  The  constable,  tnerefore,  has  only 
protection  in  respect  of  acts  which  he  may  do 
under  1  &  2  Will.  4,  c.  41. 

BowEN,  L.J.— I  am  of  the  same  opinion.  I 
think  that  if  we  were  to  accept  Mr.  Lane's  argu* 
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menty  we  should  be  doing  violence  to  one  of  the 
simplest  words  of  relation  in  the  English 
language,  viz.,  the  word  "  this."  Mr  Lane  wishes 
us  to  expand  it  so  as  to  read  it  to  mean  "that," 
or,  at  any  rate,  something  different  to  "this." 
The  protection  which  was  ffiven  to  a  constable  by 
1^2  Will.  4,  c.  41,  has  oeen  for  some  reason 
omitted  from  the  Contagious  Diseases  Act  1878, 
and  I  cannot  see  any  reason  or  sound  argument 
in  favour  of  our  reading  into  that  statute  that 
which  is  not  there. 

Fbt,  L.  J.-*I  am  of  the  same  opinion. 

Appeal  dtsmisMed. 

Solicitors :  for  the  plaintiff,  BeU,  Brodrich,  and 
Chuyi  for  the  defendant^  Morris. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Nov.  7  and  11, 1884. 

(Before  Chittt,  J.) 

Hatwabd  V,  The  East  London  Watebwosxs 

Company,  (a) 

ConMawy-^WcUerworkd-~Inju7ieHon — Bight  to  cut 
off  supply — Insuffkient  rate  tendered  in  advance 
— Irrepa/rdble  injury — Proceedinas  before  two 
justices^^wrisdiction — Waterworks  Clauses  Act 
1847  (10  ^  11  Vict,  c.  17),  ss.  48,  63,  68,  74— 
East  LofAm  Waterworks  Company's  Act  1868 
(16  ^  17  Vid,  c.  166),  s,  74. 

The  defendant  company  had  supplied  the  plaintiff 
with  water  for  several  years,  the  rate  being 
assessed  and  paid  on  the  gross  annual  value  of 
his  property.  Two  recent  tenders,  however,  of 
payment  in  advance  by  the  plaintiff  had  been 
refused  on  the  around  that  they  were  insttffident, 
as  they  had  been  assessed  on  the  net  annual 
value,  and  the  d^endants  now  threatmed  to  cut 
off  the  supply  unless  the  plaintiff  paid  the  higher 
rate. 

The  plaintjff  ohhed  the  court  to  grant  an  injunction 
restraining  them  from  doing  so,  and  alleged  that 
they  ouahi  to  have  applied  to  two  jtutices  accord' 
ing  tothe  Waterworks  Clauses  Act  1847,  s.  68,  if 
they  thought  the  tenders  were  vnst^fficient. 

The  defendants  submitted  that  it  was  the  duty  of 
the  plaintiff  to  take  such  proceedings  before' the 
justices ;  that  this  was  not  a  case  for  an  injunc- 
tion against  them,  because,  in  the  first  place,  the 
High  Court  had  no  jurisdiction  in  the  matter, 
ha/oing  regard  to  sects.  48  and  68  of  the  Water- 
works Clauses  Act  of  1847 ;  and,  in  the  second 
place,  even  if  it  was  held  that  sect.  74  of  that  Act 
cof^erred  jurisdiction,  the  court  would  not  exercise 
it  in  the  present  case,  where  no  irreparable  injury 
would  be  done  to  the  plaintiff. 

HM,  thtU,  though  the  cutting  off  of  water  for 
domsstie  purposes  might  cause  irreparable  damage, 
and  came  within  the  Judicature  Act  1873 
(36  Sr  37  Vict.  c.  66),  8.  26,  suh-sect.  8,  the  couH 
would  only  grant  the  injunction  proofed  for  upon 
ths  plaintiff  giving  an  undertaking  to  take  vmrne- 
diate  pro<iedi7ias  before  the  justices  to  have  the 
questumas  to  the  right  amount  of  the  tender  deter- 
mined ;  that  it  was  the  duty  of  the  plaintiff  and  not 
of  the  defendants  to  initiate  such  proceedings  ; 

^jMhd  thai  the  injunction  would  be  continued  pend- 
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ing  the  proceedings,  if  the  pUdnt^  wovild  give 
that  undertaking. 
Cooper  V.  Whittingham  (43  L.  T.  Bep.  N.  8. 16  ; 
16  Ch.  Blv.  501)  followed. 

The  plaintiff  was  the  lessee  for  ninety-nine  years 
of  160  houses  in  the  Abbey-road,  West  Ham,  let 
out  to  weekly  tenants,  and  conceiving  that, 
according  to  the  decision  in  Dohbs*s  case  (49  L.  T. 
Bep.  N.  S.  641 ;  9  App.  Cas.  49),  the  annual  value 
of  nis  property  was  tor  the  purposes  of  water-rate 
the  net  value  as  for  poor-rate,  had  in  Aug.  1884 
tendered  the  water  company  a  sum  of  about  25Z. 
for  water-rate,  calculated  on  that  footing.  The 
company  declined  to  accept  his  tender,  and 
threatened  to  cut  off  his  water.  . 

On  the  16th  Oct.  1884  the  plaintiff  obtained 
from  his  Lordship  an  ex  parte  interim  injunction 
against  the  company  unon  the  terms  of  paying 
into  court  the  full  sum  claimed  by  the  company, 
without  prejudice  to  any  question  in  the  action. 
He  now  moved  that  the  interim  injunction  might 
be  continued. 

The  questions  raised  by  this  motion  were, 
whether,  notwithstanding  the  Waterworks  Clauses 
Act  1847,  8.  68  (which  provided  a  statutory 
tribunal  of  two  justices  for  the  determination  of 
disputes  as  to  the  annual  value),  and  sect  43 
(which  imposed  fixed  penalties  on  the  company 
for  refusal  to  supply),  tne  Hu^h  Court  of  Justice 
had  jurisdiction  (under  the  Judicature  Act  1873, 
s.  26,  sub-sect.  8)  to  grant  an  injunction  in  the 
present  case;  and  if  it  had,  whether  the  present 
case  was  one  in  which  it  would  exercise  that 
jurisdiction. 

The  Waterworks  Clauses  Act  1847  enacts  as 
follows : 

Seot.  68.  The  water  rates,  except  as  hereinafter  and 
in  the  spedal  Act  mentioned,  shall  be  paid  b^,  and  be 
reooverable  from,  the  person  requiring,  receiving,  or 
nsing  the  supply  of  water,  and  aaaJl  be  payable  aocor- 
ding  to  the  annnal  value  of  the  tenement  supplied  with 
wa&r,  and  if  any  dispute  arise  as  to  suoh  value,  tiie 
same  shall  be  determined  by  two  justioes. 

Seot.  43.  If  the  undertakers  negleot  or  refuse  to 
furnish  to  any  owner  or  occupier  entitled  under  tiiis 
or  the  special  Act  to  receive  a  supply  of  water  during 
any  part  of  the  time  for  which  the  rates  for  such  supply 
have  been  paid  or  tendered,  they  shall  be  liable  to  a 
penalty  of  lOl. 

Sect.  53.  Everv  owner  and  occupier  of  anv  dwelling- 
house,  or  part  of  a  dwelling-house,  within  the  limits  of 
the  special  Act,  shall,  when  he  has  laid  such  oommuni- 
cation  pipes  as  aforesaid,  and  paid  or  tendered  tha 
water  rate  payable  in  respect  thereof  aooording  to  the 

S revisions  of  this  and  the  special  Act,  be  entitled  to 
emand  and  receive  from  the  undertakers  a  snffioient 
supplv  of  water  for  his  domestic  purposes. 

Sect.  74.  If  an^  person  supi>Ued  with  water  by  the 
undertakers,  or  liable,  as  herein  or  in  the  special  AxA 
provided,  to  pay  the  water  rate,  neglect  to  pay  snoh 
water  rate,  at  any  of  the  said  times  of  payment  thereof, 
the  undertakers  may  stop  the  water  nom  flowing  into 
the  premises,  in  resj^ect  of  which  such  rate  is  payable, 
by  cutting  off  the  pipe  to  such  premises,  or  Dv  such 
means  as  the  undertakers  shall  think  fit,  ana  may 
recover  the  rate  due  from  such  persons  if  less  than  20i., 
with  the  en>en8e  of  cutting  off  the  water,  and  costs  <rf 
recovering  the  rate,  in  the  same  manner  as  ajiy  damages 
for  the  recovery  of  which  no  special  provision  is  made 
are  recoverable  by  this  or  the  special  Act,  or  if  the 
rate  so  due  amount  to  201.  or  upwards,  the  undertakere 
may  recover  the  same^  with  the  expenses  of  cutting 
off  the  water,  by  action  in  any  ooiirt  of  competent 
jurisdiction. 

The  East  London  Waterworks  Act  1853,  which 
incorporated  the  Waterworks  Clauses  Act  1847, 
except  the  provisiona  with  respect  to  commnni- 
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cation  pipes  to  be  laid  by  the  imdertakerB  of  that 
Act  and  sects.  35  and  36,  provided  in  sect.  74 : 

The  oompany  shall,  at  the  request  of  the  owner  or 
ocoopier  of  any  house,  or  part  of  a  house,  Ao.,  within 
their  limits  in  whioh  any  main  or  servioe  pipe  of  the 
company  is  or  shall  be  laid,  or  of  any  person  who, 
nnder  the  Act,  may  be  entitled  to  demand  a  snpplv  of  water 
for  domestio  purposes,  famish  to  snch  iperson  by  means 
of  oommnnioation  pines,  Ao.,  to  be  proYided,  laid  down, 
and  maintained  at  the  oost  of  snoh  person,  a  snffieient 
supply  of  water  for  his  domestio  purposes  at  a  rate 
per  cent,  per  annum  on  the  annual  yalue  of  the  house 
not  exceeding  51. 

Romer,  Q.G.  and  Godefroi  for  the  applicant. — 
The  company  has  been  in  the  habit  of  assessing  its 
water  rate  on  the  gross  annnal  value  of  the  plain- 
tiff's property.  Onr  contention  is  that  we  ought 
to  pay  a  rate  assessed  on  the  net  annual  value, 
ana  not  on  the  gross : 

DobbM  Y.  Chrand  Junction  Waterwarka  Company,  49 
L.  T.  Bep.  N.  S.  541 ;  9  App.  Cas.  49. 

Mr.  Hayward  has  twice  tendered  {)ayment,  assessed 

on  the  former  footings  and  both  times  in  advance; 

but  we  do  not  wish  to  raise  the  question  now  as  to 

what  is  the  proper  amount  to  tender,  but  only  to 

stop  the  irreparable  injury  we  should  suffer  if  the 

ooTupany  were  allowed  to  cut  off  the  water  supply 

from  150  houses  belonging  to  us;  and  we  are  quite 

content  that  matters  £ould  remain  in  statu  quo 

until   the   action   whioh   is    pending   shall    be 

decided: 

Sksffield  Waterwork$  0<mpany  v.  Tftlfcttuon,  4  0.  P. 
Div.  410  and  428. 

It  is  common  ground  that  the  court  has,  by  virtue 
of  sect.  68  of  tne  general  Act,  no  jurisdiction  to 
determine  the  amount  of  the  assessment.  That 
gneBtion  is  referred  by  the  Act  to  two  justices. 
The  point  is  that,  under  sect.  53,  there  is  a  statu* 
tory  obligation  or  contract  on  the  part  of  the 
company  to  supply  the  plaintiff  with  water,  when 
be  has  done  au  that  the  Act  re(]pire8  him  to  do, 
and  this  we  submit  the  plaintiff  has  done,  and 
consequently  the  court  ought  to  interfere  and 
protect  him  by  granting  the  injunction  prayed 
for.  The  court  now  clearly  has  jurisdiction  to  do 
so  by  virtue  of  the  Judicature  Act  1875,  s.  25, 
8ub*Beot.  8.  It  has  been  held  that  where  there  is 
a  band  fids  dispute  as  to  the  annual  value,  recourse 
must  oe  had  to  the  justices  under  sect.  68  before 
the  company  can  enforce  its  statutory  remedy 
nnder  sect.  74  of  cutting  off  the  supply  and 
recovering  the  rate  and  expenses  by  action : 

^910  IUv9r  Company  v.  Maiher,  82  L.  T.  Bep.  N.  S. 

658;  L. Bep.  IOC.  P.  4ffi,  and 452, 454; 
Th0  Boddaadon  Qtu  and  Oolee  Company  Limited  v. 

Haeelwood,  6  C.  B.  N.  8.  289. 

B.  8.  Wright  for  the  defendants. — It  has  been 
already  decided,  in  a  esse  identical  with  the 
present  one,  that  the  discontinuance  of  the  water 
supply  by  the  company  is  not  such  an  irreparable 
injury  as  would  entitle  the  plaintiff  to  an  inter^ 
locatory  injunction.  Jessel,  M.B.  laid  down  that 
he  had  neither  power  to  make  what  was  in  effect 
a  mandatory  oi^er,  nor  power  to,  in  the  form  of 
an  injunction,  make  an  order  for  specific  per- 
formance: 

Lowe  V.  Lambeth  Waterworhe  Company,  per  Jesiel, 

M.B.,  6th  July  1875  (unreported) ; 
Weaie  v.  Weet  Middtssea   Watenoorhe   Company, 

IJao.  &  W.  858  and  874. 

The  right  of  the  occupier  to  a  supply  of  water  is 
a  new  right  created  by  the  Act  itseu  and  for  the 
enforcement  of  it  sect.  43  of  the  general  Act 


provides  a  new  and  special  remedy,  and  fixes  the 

amount  of  damages  payable  as  a  penalty  to  the 

party  aggrieved : 

Atkinson  v.  The  Nevocastle  and  Oate^ad  Water^ 
works  Company,  86  L.  T.  Bep.  N.  S.  761 ;  2  Ex. 
Div.  441. 

The  Judicature  Act  1873,  s,  25,  sub-se3t.  8,  which 
enables  the  High  Gourt  to  interfere  by  injunc- 
tion  in  all  cases  when  it  is  just  or  convenient, 
does  not  extend  its  jurisdiction  to  cases  occurring 
before  the  Judicature  Act,  when  no  court  could 
have  given  any  remedy  at  all : 

The  North  London  BailAoay  Company  t.  The  Oreat 
Northern  Railway  Company,  48  L.  T.  Bep.  N.  8  « 
695;  UQ.B.  DiT.81. 

This  court  cannot  possibly  decide  whether  the 
plaintiff  tendered  a  sufficient  amount  or  not. 
Moreover,  the  balance  of  convenience  is  in  our 
favour,  and  against  the  court  interfering.  All 
the.  plaintiff  has  to  do  is  to  pay  the  company's 
demand,  and  then  recover  the  money,  if  he  has 
been  overcharged,  before  the  justices.  The  onus 
lies  on  the  plamtiff  to  show  that  he  has  tendered 
a  sufficient  amount,  and  not  for  us  to  show  that 
the  tender  was  insufficient.  It  is  his  duty  to 
initiate  proceedings  before  two  justices,  who 
alone  can  decide  the  proper  amount.  Where  a 
company  brou<i;ht  an  action  to  recover  their  rates, 
the  court  held  that  as  there  was  a  bond  fide  dis- 
pute, the  company,  to  have  any  heua  standi,  should 
nave  first  gone  before  the  justices  under  sect.  68 : 

New  River  Company  v.  Mather  {vibi  sup,). 

In  a  case  similar  to  the  present  one,  before 
Smith,  J.,  4th  July  1884,  an  interim  injunction 
was  refused : 

Whiting  v.  The  Bast  London  Waterworks  Company 
(unreported). 

The  company  is  supplying  the  plaintiff's  houses 
voluntarily,  and  is  entitled  to  discontinue  that 
snpply. 

Bomer  in  reply. — Before  the  company  can 
exercise  the  statutory  right  of  discontinuing  their 
supply  of  water,  it  is  incumbent  on  them  to  ascer- 
tam  oefore  the  justices  whether  the  amount 
tendered  by  the  plaintiff  is  insufficient.  Other- 
wise they  cannot  contend  that  he  has  been  in 
default  from  an  insufficient  tender.  Our  position 
is  that  we  have  to  pay  the  demand  of  tne  com* 
pany  or  to  submit  having  all  our  houses  deprived 
of  their  water.  If  we  pay,  we  have  no  means  of 
recovering  the  overcharge.  If  the  justices 
ultimately  decide  in  our  mvour  and  before  that 
decision  we  have  lost  our  supply  of  water,  we 
shall  not  be  able  to  get  anv  compensation.  The 
injury  would  be  an  irreparable  one,  and  the  court 
has  clearlv  iurisdiction  to  c>Tant  the  injunction 
under  the  Judicature  Act  1873,  s.  25,  sub" 
sect.  8: 

Hedley  v.  Bates,  13  Ch.  Div.  498 ; 
Cooper  T.  Whittingham  {vbi  sup,). 

The  case  of  Lowe  v.  Lambeth  Waterworka  Oom^ 
pcmf  is  distinguishable,  as  there  the  supply  had 
oeen  discontinued,  and  the  injunction  asked  for 
was  a  mandatory  one.  The  case  of  Weale  v.  West 
Middieaeu  Waterwcrka  Oompcmy  was  decided  on 
the  grounds  that  there  was  ncihing  in  theAct, 
which  forced  the  companv  to  supply  the  plaintiff, 
or  which  prevented  them  mm  cutting  off  the  water 
except  on  default  of  payment  or  tender  of  the 
rate,  and  the  owner  not  being  bound  to  take, 
there  was  no  existing  contract  which  the  court 
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oonld  enforce.  Here  the  plaintiff  is  a  person  who 
has  taken  the  snpply,  and  haying  done  so  he  is 
entitled  to  demand  its  continuance  on  payment  or 
tender.  My  client  declines  to  giye  any  under- 
taking to  take  proceedings  before  the  justices,  as 
the  duty  to  do  so  lies  on  the  defendants. 
^  Chittt,  J.,  after  stating  the  facts  already  men- 
tioned, continued  ^— It  appears,  that  a  bond  fide 
dispute  has  arisen,  and  stul  subsists  between  the 
plaintiff  and  the  defendant  company,  as  to  the 
oasis  on  which  the  rate  ought  to  he  calculated. 
It  is  admitted  on  both  sides  tnat  the  effect  of  the 
statutes  bearinp;  on  the  question  is  that  the  only 
/tribunal  by  which  such  a  dispute  could  be  settled 
is  that  mentioned  in  sect.  68  of  the  general  Act. 
Sect.  68  enacts  that  "  if  any  dispute  arise  as  to 
Buchyalue  it  shall  be  determined  oy  two  justices," 
and  in  the  New  River  Compawy  y.  Mather  (vM 
8up.)  it  was  held  that  this  statutory  tribunal  had 
exclusiye  jurisdiction  on  the  question  of  yalue, 
and  that  the  action  could  be  maintained  by  the 
water  company  for  the  rate,  when  a  bond  fide 
dispute  ezist«ed  at  the  commencement  of  the 
action,  unless  the  yalue  had  been  first  ascertained 
by  the  justices.  The  plaintiff,  before  the  writ  was 
issued,  tendered  the  company  the  full  amount  pay- 
able, according  to  his  contention,  as  to  yalue  for 
the  rate  up  to  Christmas,  the  tender  being  for 
the  rate  in  adyance.  The  company  refused  to 
accept  the  amount,  and  threatened  to  exercise  the 
power  conferred  on  them  by  sect.  74,  and  to  stop 
the  water  supply.  The  company  threatened  to 
cut  off  the  supply  to  the  plaintiff's  houses  unless 
the  full  amount  claimed  by  them  for  the  rate  in 
adyance  up  to  Christmas  was  forthwith  paid.  The 
houses  are  separate  tenements,  and  the  amount 
claimed  by  the  company  in  respect  of  each  house 
is  less  than  20Z.  The  plaintiff  has  offered  to  pay, 
and  has  paid  into  court  in  this  action,  the  full 
amount  claimed  by  the  defendants  up  to  Christ- 
mas. Neither  the  plaintiff  nor  the  defendants 
haye  taken  any  proceedings  before  the  justices  to 
haye  the  dispute  as  to  yalue  determined  by  them. 
For  some  reason  which  has  not  been  stated  to  me, 
neitherparty  is  willing  to  take  the  initiatiye.  The 
plaintiff  declines  to  giye  an  undertaking  to  take 
any  proceedings  before  the  justices,  contending 
that  it  is  the  duty  of  the  defendants  to  take  pro- 
ceedings before  putting  in  force  their  power  to 
cut  off  the  water.  But  the  plaintiff's  counsel 
has  not  eyen  stated  any  ground  for  this  contention 
beyond  citing  some  passages  from  the  iudgment 
of  the  Court  of  Common  Fleas  in  the  New  River 
Compcmy  y.  Mather.  All  that  the  court  decided 
in  that  case  was  that  before  the  company  could 
sue  they  must  get  the  dispute  as  to  yalue 
determined.  It  did  not  decide  that  it  was 
the  duty  of  the  company  to  obtain  the 
settlement  of  the  dispute  in  all  cases.  The 
question  here  is  whether  the  plaintiff  is 
entitled  to  an  injunction  to  restrain  the  defen- 
dants from  cutting  off  the  water.  The  writ 
ask  for  an  injunction  without  limit  of  time,  but 
the  only  injunction  that  could  be  granted  in  the 
existing  circumstances  would  be  up  to  Christmas. 
It  is  argued  by  the  company  that  the  plaintiff's 
right  to  the  supply  of  water  is  a  statutory  right, 
and  that  the  only  remedies  open  to  the  plaintiff 
are  those  giyen  by  the  statutes  which  co^er 
that  right,  and  that  the  statutes  confer  a 
special  remedy,  by  penalty,  payable  to  the  person 
aggrieyed,  when  tne  water  is  cut  off.    As  at 


present  adyised,  I  should,  if  it  were  necessary  to 
decide  the  question,  decline  to  adopt  this  arga- 
ment.  I  see  no  reason  why  the  court  should 
refuse  to  protect  a  right  by  injunction  merely 
because  it  is  a  statutory  right.  In  Cooper  v. 
Whittingham  {vhi  atip.)  Jessel,  M.B.  held  that  the 
ancillary  remedy  by  injunction  ought  to  be 
granted,  although  the  statute  had  created  a  new 
offence  and  imposed  a  penalty,  and  in  his 
judgment  he  referred  to  the  Judicature  Act  1873, 
s.  25,  sub-sect.  8,  stating  his  opinion  to  be  that 
this  enactment  might  be  said  to  be  a  general 
supplement  to  all  Acts  of  Parliament.  Jessel, 
M.JA.  gaye  a  wider  interpretation  to  the  enact- 
ment than  has  since  been  adopted  by  the  Court 
of  Appeal.  But  the  Court  of  Appeal  did  not  in 
Nortli  London  Railway  Gompam/y  y.  Greed  Northern 
RaUway  Company  {ubi  flttp.)  oyermle  the  decision 
in  Cooper  y.  tniiUvngham,  or  lay  down  any  prin- 
ciple inconsistent  with  that  enunciated  by  Jessel, 
M.B.  Before  the  passing  of  the  statutes  con- 
ferring on  the  Court  of  Cnanoery  jmisdiction  to 
determine  questions  of  l^gal  right,  it  was  the 
constant  practice  of  the  Chancery  Court  to  inter- 
yene  by  injunction,  in  proper  cases,  for  the  pro- 
tection of  the  plaintiff  in  equity  pending  the 
trial  of  the  le^al  right,  and  until  that  right  could 
be  determined  at  law.  But  the  interyention  was 
temporary,  and  the  court  required  that  pro- 
ceeoings  should  be  taken  to  obtain  the  decision  at 
law.  It  seems  to  me  that  the  principle  inyolyed 
in  that  practice  would  apply  to  the  present  case. 
It  is  ar^ed  for  the  company  that  the  damage  to 
the  plamtiff  by  cutting  off  the  water  would  not 
be  irreparable.  But  I  am  satisfied  that  that 
argument  by  itself  could  not  preyail.  The  supply 
of  water  to  the  inhabitants  of  London  now 
depends  almost  entirely  on  the  water  companies, 
and  in  the  present  case  there  are  no  less  than  150 
persons  dwelling  in  the  plaintiff's  houses.  I 
should  haye  no  hesitation  in  saying  that  the 
cutting  off  the  supply  of  water  for  domesdo 
purposes  would  be  damage  of  that  grieyous 
nature  which  would  haye  fallen  within  the 
principle  of  the  decisions  of  the  Court  of  Chan- 
cery as  to  irreparable  damase  before  the  passing 
of  the  Judicature  Acts,  and  that  at  all  eyents  it 
would  fall  within  the  Judicature  Act  1873,  sect. 
25,  sub-sect.  8.  The  decision  of  Jessel,  MJt.  in 
Lowe  y.  Lambeth  Waierworhe  CompoAW,  which  is 
unreported,  is  distinguishable  from  the  present 
case.  There  an  attempt  was  made  by  means  of  a 
mandatory  injunction  to  obtain  specific  perform- 
ance of  tne  statutory  contract  for  the  supply  of 
water.  Necessarily  such  an  application  uiled. 
The  case  is  distinguishable  on  that  ground  from 
the  one  before  me,  and  also,  so  far  as  the  limited 
injunction  is  concerned,  which  I  haye  referred  to 
as  the  only  one  which  I  should  grant,  it  is  dis- 
tinguishable because  that  case  was  decided  before 
the  Judicature  Act  of  1873  was  in  operation. 
Still  I  think  no  injunction  ought  to  be  granted. 
It  would  be  neither  just  nor  conyenient  to  grant 
an  injunction,  except  pending  proceedings  for  the 
settlement  of  the  dispute  as  to  yalue,  or  upon  an 
undertaking  by  the  plaintiff  to  commence  the 
proceedings  within  a  short  period.  The  question 
whether  the  company  is  entitled  to  cut  off  the 
water  depends  entirely  on  the  question  Tdiether 
the  sum  tendered  is  sufficient  or  not.  The  defoi- 
dants  are,  if  t^ey  are  right  in  their  contention  as 
to  yalae,  entitled  to  haye  the  sum  claimed  by 


MAGISTRATES'  CASES. 


529 


Q.B.  Div.]    Gbjeat  Nobtheen  Bailwat  Co.  (apps.)  v.  Lavgrivillb  Oysbseees  (reaps.).    [Q.B.  Div. 


them  paid  in  advance.  The  plaintiff,  having  re« 
fused  to  give  anv  undertaking  to  proceed  before 
the  justices,  and  having  failed  to  show  any  reason 
why  the  company  ought  to  be  compelled  to  take 
the  initiative,  I  refuse  the  motion  with  costs. 
The  company  subsequentlv  gave  an  undertaking 
not  to  cut  off  the  supply  tor  a  fortnight,  it  beinff 
uncertain  whether  the  plaintiff  desired  to  proceed 
further  or  to  take  proceedings  before  the  magis- 
trate. 

Solicitors    for    the    plaintiff     HoUingaworth, 
Tyerman,  and  Co, 
Solicitors  for  the  defendants,  Bircham  and  Co. 


QUEEN'S  BENCH  DIVISION. 
Dec.  8  <md  15, 1884. 
(Before  Hawkins  and  Smith,  JJ.) 

G&EAT  Northern  Bailwat  Company  (apps.)  v, 
Langbiville  0\'ebseebs  (resps.).  (a) 

Union  Aaaewment  Committee — Meeting  to  hear 
ohjeetione-^Noiioe  to  overaeera — Duty  of  overaeera 
to  amend  valuation  liat — ^25  ^  26'  Viet,  c,  103, 
M.  18  and  19—27  ^  28  Vict,  c,  39,  a,  1. 

The  Union  Aaaeaament  Com/mittee  of  the  reapon* 
denta*  pariah  heard  and  allowed  the  appellanta' 
objection  to  the  reapondenta'  vaXuaUon  liat  a/t  a 
meeting,  of  which  the  reapondenta  received  no 
notice  from  the  committee  in  pwrauance  of  the 
Union  Aaaeaament  Gonvmittee  Ad  1862,  a,  19.  The 
reapondenta  received  notice  from  the  committee  of 
their  a/mendment,  according  to  the  Union  Aaaeaa' 
msnt  Committee  Amendment  Act  1864,  a,  1,  hut 
refuaed  to  alter  their  then  current  rate  a,ccordingly. 

Held,  upon  a  rule  for  mandamua,  that  the  com- 
mUteea  omiaaion  to  give  notice  of  their  meeting 
vfae  no  juatiflcation  for  the  reapondenta*  refuaal. 

This  was  a  rule  nisi  calling  upon  the  overseers  of 
the  parish  of  Langriville,  part  of  the  union 
of  Boston,  in  Lincolnshire,  to  show  cause 
why  a  mandamua  should  not  issue  commanding 
them  to  amend  the  assessment  of  the  Great 
Northern  Bailway  Company  in  the  parish  accord- 
ing to  the  amendments  directed  by  tne  assessment 
committee  of  the  union. 

Upon  the  assessment  of  the  appellants'  pre- 
mises by  the  respondents,  the  appellants  gave  to 
the  assessment  conmiittee  of  the  union  and  to  the 
respondents  due  notice  in  writing  of  their  objec- 
tion to  the  valuation  list.  At  a  meedng  of  the 
assessment  committee,  of  which  the  respondents 
received  no  notice,  the  committee  considered  the 
appellants'  objection,  and  reduced  their  assess- 
ment. When  the  respondents  received  directions 
to  amend  the  valuation  list  they  refused  to  do  so. 

This  rule  was  obtained  in  consequence,  on  behalf 
of  the  appellants. 

By  the  Union  Assessment  Committee  Act  1862 
(25  &  26  Vict.  c.  103),  s.  18 : 

Any  oToneer  or  oveneera  of  any  pariah  in  any  union 
who  shall  have  reason  to  think  tnat  snch  parish  is 
aggrieved  by  the  valuation  list  of  any  parish  within 
snch  nnion,  or  anv  person  who  may  feel  himself 
aggrieved  by  any  valnation  list  on  the  gronnd  of  nnfair^ 
ness  or  incorrectness  in  the  valnation  of  any  heredita- 
ments included  therein,  or  on  the  gronnd  of  the  onussion 
of  any  rateable  hereditament  from  snch  list,  may  at  any 
time  after  the  deposit  as  aforesaid  of  such  list  and  be- 
fore  the  expiration  of  twenty-eight  days  after  the  notice 
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of  the  deposit  as  aforesaid,  give  to  the  committee  and 
to  the  overseen  a  notice  in  writing  of  his  objection, 
specifying  the  grounds  thereof. 

By  sect.  19 : 

The  committee  shall  hold  such  meetings  as  they  may 
think  necessarr  for  hearing  objections  to  the  valuation 
lists,  and  shall,  twenty-eight  days  at  least  before  hold- 
ing every  meeting  for  hearing  objections  to  valuation 
lists,  other  than  meetings  by  adjournment,  cause  notice 
of  such  meeting  to  be  given  to  the  overseers  of  the 
several  parishes  to  which  such  lists  relate,  and  such 
overseers  shall  on  the  Sunday  next  following  the  receipt 
of  such  notice,  publish  the  same  in  the  manner  in  which 
notice  of  a  rate  allowed  by  justices  is  by  law  required  to 
be  given,  and  the  committee  may  at  any  such  meeting 
hear  and  determine  such  objections. 

By  the  Union  Assessment  Committee  Act 
Amendment  Act  1864  (27  k  28  Vict.  c.  39),  s.  1 : 

Before  any  appeal  shall  be  heard  by  any  special  or 
quarter  sessions  against  a  poor  rate  made  for  any  parish 
contained  in  any  union  to  which  the  Union  Assessment 
Committee  Act  1862  applies,  the  appellant  shall  give 
twenty-one  days'  notice  in  writing  previous  to  the 
special  or  quarter  sessions  to  which  such  appeal  is  to  be 
made  of  the  intention  to  appeal  and  the  grounds  thereof 
to  the  assessment  committee  of  such  union ;  provided 
that  after  the  1st  Aug.  next  no  person  shall  be  em- 
powered to  appeal  to  any  sessions  against  a  i)oor  rate 
made  in  conformity  with  the  valuation  list  approved  of 
by  such  committee,  unless  he  shall  have  given  to  such 
committee  notice  of  objection  asainst  the  said  list,  and 
shall  have  failed  to  obtain  such  relief  in  the  matter  as 
he  deems  just,  and  which  objection,  after  notice  given 
at  any  time  in  the  manner  prescribed  by  the  said  Act 
with  respect  to  objections,  the  committee  shall  hear, 
with  full  power  to  <»11  for  and  amend  such  list,  although 
the  same  has  been  approved  of,  and  no  subsequent  list 
has  been  transmitted  to  them,  and  if  they  amend  the 
same  shall  give  notice  of  such  amendment  to  the  over- 
seers, who  shall  thereupon  alter  their  then  current  rate 
accordingly. 

'  Bee,  8. — W,  Graliam,  for  the  respondents, 
showed  cause. — ^Although  the  later  Act  of  1864 
extends  the  powers  of  the  assessment  committee, 
it  still  requires  the  objection  to  be  "  after  notice 
given  at  any  time  in  the  manner  prescribed  by 
the  said  Act  with  respect  to  objections."  The 
said  Act  is  previously  referred  to  in  the  section 
as  the  Union  Assessment  Committee  Act  1862, 
which  provides  by  sect.  19  that  the  committee 
"  shall,  twenty-eight  days  at  least  before  holding 
every  meeting  for  hearing  objections  to  valuation 
lists,  cause  notice  of  such  meeting  to  be  given  to 
the  overseers  of  the  several  parishes  to  which  such 
lists  relate,  and  such  overseers  shall,  on  the 
Sunday  next  following  the  receipt  of  such  notice, 
publish  the  same  in  the  manner  in  which  notice 
of  a  rate  allowed  by  justices  is  by  law  required  to 
be  given."  As  the  respondents  received  no  notice 
of  the  committee  meeting,  they  are  justified  in 
treating  the  consideration  of  objections  at  that 
meetine  as  a  nullity,  and  cannot  oe  compelled  to 
make  this  amendment  in  the  valuation  list. 

Bugdale,  Q.C.  and  Bodd  supported  the  rule. — 
It  was  open  to  the  respondents,  upon  receipt  of 
the  order  to  amend  the  valuation  list,  to  appeal 
to  quarter  sessions ;  and  that  is  the  course  they 
ougnt  to  have  adopted,  instead  of  disobeying  the 
amendment  of  the  assessment  committee.  The 
notice  of  meeting,  provided  in  the  19th  section  of 
the  Act  of  1862,  must  be  given  by  the  committee, 
and  it  could  not  have  been  intended  that  a  person 
aggrieved  by  his  assessment  should  be  deprived 
01  his  remedy  by  an  omission  on  the  part  of  the 
committee.  But  further,  there  is  nothing  in  the 
extended  powers  to  be  found  in  the  Act  of  1864 
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which  reauires  notice  of  a  meeting  of  the  com- 
mittee to  hear  objections.  The  words  of  the  1st 
section  provide  that  notice  of  objection  is  to  be 
given  to  the  committee  against  the  list,  and 
afterwards  state,  with  regard  to  this  objection, 
that  it  must  be  **  after  notice  given  at  any  time 
in  the  manner  prescribed  by  the  said  Act  with 
respect  to  objections."  The  notice  of  meeting  in 
manner  prescribed  is  not  incorporated  in  the  later 
Act  of  1864,  and  is  no  longer  necessary.  It  has 
been  held  that  another  of  the  requirements  pre- 
scribed b^  the  Act  of  1862  has  been  abolished  by 
its  omission  in  the  Act  of  1864 : 

Beg.  T.  Edmonds,  31  L.  T.  Bep.  N.  S.  237;  L.  Bep. 
9Q.B.  598. 

(7nr.  adv,  vult, 

Dec.  15. — Smith,  J.  delivered  the  judgment  of 
Hawkins,  J.  and  himself : — ^This  was  a  rule  calling 
upon  the  overseers  of  Langriville  to  show  cause 
why  a  mandamus  should  not  issue  commanding 
them  to  alter  the  rate  as  it  stood  in  accordance 
with  the  amendment  of  the  assessment  com- 
mittee. The  point  raised  on  the  case  is  a  short 
one.  It  is,  what  is  the  meaning  to  be  put  upon 
the  words  "  after  notice  given  at  any  time  in  the 
manner  prescribed  by  uie  Act  with  respect  to 
objections : "  (see  sect.  1  of  the  Union  Assessment 
Committee  Act  Amendment  Act  1864,  27  &  28 
Vict.  c.  39.)  On  the  part  of  the  overseers  it  is 
contended  that  the  notice  therein  mentioned 
means  not  only  the  notice  to  be  given  by  any 
overseer  or  any  person  aggrieved  by  a  valuation 
list  to  the  committee,  as  is  prescribed  by  sect.  18 
of  the  Union  Assessment  Committee  Act  1862 
(25  &  26  Vict.  c.  103),  but  also  the  notice  to  be 
given  by  the  committee  to  the  overseers  of  the 
meeting  they  are  about  to  hold  to  hear  objections, 
as  is  prescribed  by  sect.  19  of  the  said  Act.  On  the 
other  side  it  is  contended  that  the  notice  referred 
to  in  sect.  1  of  the  Act  of  1864,  at  the  most,  only 
means  the  notice  to  be  given  by  the  objector  of 
his  objection,  as  is  prescribed  oy  sect.  18  cf  the 
Act  or  1862.  The  mcts  are,  shortly,  as  follows : 
The  Great  Western  Bailway  Company's  line  runs 
through  the  parish  of  Langriville.  The  com- 
mittee assessed  the  portion  of  the  company's 
line  which  ran  through  the  parish.  The  company 
were  dissatisfied,  and  proposed  appealing  to 
quarter  sessions,  but,  before  doing  so,  had  to 
comply  with  the  requirements  of  sect.  1  of  the 
Assessment  Committee  Act  1864  (27  &  28  Vict.  c. 
39).  The  companv  dulj  gave  notice  to  the  com- 
mittee of  their  objection  against  the  valuation 
list.  No  notice  was  given  as  is  prescribed  by  sect. 
19  of  the  Act  of  1862.  The  committee,  having 
heard  the  company,  determined  to  amend  the  list, 
and,  having  done  so,  gave  notice  of  the  amend* 
ment  to  the  overseers  of  the  parish  of  Langri- 
ville, in  order  that  they  might  amend  the  rate  as 
it  jihen  stood.  This  the  overseers  refused  to  do, 
allejBping,  as  is  the  fact,  that  they  had  received  no 
notice  of  the  meeting  of  the  committee,  as  is 
prescribed  by  sect.  19  of  the  Act  of  1862.  We 
are  of  opinion  that  there  was  no  necessity  to  give 
the  notice,  and  that  the  section  does  not  apply  to 
the  case  now  in  hand.  In  our  judgment  the 
words  in  sect.  1  of  the  Act  of  1864,  "  alter  notice 
given,"  apply  solely  to  the  notice  to  be  given  by 
the  objecting  party  to  the  committee.  If  the  con- 
tention of  the  overseers  is  correct,  we  must  read 
the  words  thus,  "  after  notice  given/*  which  we 


have  no  warrant  for  doing,  so  as  to  bring  in  the 
notice  prescribed  by  sect.  19  of  the  Act  of  1862,  as 
well  as  the  notice  prescribed  by  sect.  18  of  the 
same  Act.  In  the  face  of  the  words  of  the 
statute,  we  do  not  feel  ourselves  at  liberty  to 
inquire  as  to  what  was  or  was  not  the  inten- 
tion of  the  Legislature  in  the  year  1864,  which 
we  were  strenuously  invited  to  do  by  Mr. 
Graham.  It  seems  to  us  that  the  ease  of  Big.  v. 
Edmonds  (L.  Eep.  7  Q.  B.  598)  goes  to  show 
that,  at  any  rate,  all  the  requirements  of  the  Act 
of  1862  do  not  apply  to  a  rehearing  by  the  com- 
mittee of  an  objection  by  an  objector  before  he 
proceeds  to  quarter  sessions,  and  we  are  of  opinion 
that  the  committee  are  entitled  to  hear  his  objec- 
tion, notwithstanding  that  the  notice  prescribed 
by  sect.  19  of  the  Act  of  1862  has  not  heen  given. 
It  seems  to  us  also  that  the  words  in  sect.  1  of  the 
Act  of  1864,  "  after  notice  given  at  any  time  in 
the  manner  prescribed  by  the  said  Act  with 
respect  to  objections,"  refer  to  sect.  42  of  the  Act 
of  1862,  having  reference  to  the  manner  in  which 
the  notice  is  to  be  served.  j^^  ^^^^^^ 

Solicitors  for  the  appellants.  Nelson,  Barr,  and 
Nelson. 

Solicitors  for  the  respondents,  Whyfe,  CoUisson, 
and  Co,,  for  H,  E,  Snatth,  Boston. 


Monday,  Dec.  15, 1884. 

(Before  Mathew  and  Dat,  JJ.) 

Lane  (app.)  v,  Collins  (resp.).  (a) 

AdvMeration — Shim-milk — Deficiency  of  htUUr  fat 
—38  ^  39  Vict,  c.  63,  s.  6. 

In  answer  to  a  request  for  mdUc,  ths  respondent  sold 
to  the  appeUarU  shim-milk,  which  wcls  proved  by 
the  analyst  to  he  60  per  cent,  btUterfat  deficient, 
and  not  a  normal  whole  milk. 

Held,  upon  a  case  stated,  tJuU  a  magistrate  was 
justiflsd  in  finding  this  was  no  offence  within  the 
6th  section  of  the  Sale  of  Food  and  Drugs  Ad 
1875. 

This  was  a  case  stated  by  one  of  the  metropolitan 
police  magistrates  for  the  opinion  of  the  court 
under  the  provisions  of  20  &  21  Vict.  c.  43,  s.  2, 
as  follows : — 

1.  The  appellant  is  an  inspector  appointed  by 
the  county  of  Surrey  for  the  Wandsworth  dis- 
trict under  the  Sale  of  Food  and  Drugs  Act  1876, 
and  the  respondent  is  a  milk  seller  at  Merton,  in 
the  said  district. 

2.  The  appellant  laid  an  information  before  me 
under  the  6th  section  of  38  &  39  Vict.  c.  63  (the 
Sale  of  Food  and  Drugs  Act  1875)  against  the 
respondent  for  that  he  £d  on  the  12th  May  1884, 
witnin  the  said  Wandsworth  district,  sell  to  the 
preiudioe  of  the  purchaser  an  article  of  food,  vis., 
mUk,  which  was  not  of  the  nature,  substanoe, 
and  quality  of  the  article  demanded  by  such  par- 
chaser. 

3.  Upon  the  hearing  of  the  summons,  which 
was  granted  upon  the  above  information,  it  was 
proved  that,  whilst  the  respondent  was  delivering 
milk  in  the  ordinary  course  of  his  business  in  the 
Broadwav,  in  the  parish  of  Merton,  the  amiellant 
stopped  him  and  asked  him  for  a  pint  of  milk. 
Under  the  direction  of  the  respondent  a  boy 
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a&sisting  the  respondent  served  the  appellant 
with  a  pint  of  milk,  for  which  the  appellant  paid 
to  the  respondent  the  snm  of  twopence. 

4.  The  appellant  informed  the  respondent  that 
he  had  bought  the  milk  for  the  purpose  of 
analysis,  ana  gave  him  a  sample.  A  portion  of 
the  milk  so  purchased  by  tne  appellant  was 
analysed  by  the  public  analyst  for  the  county 
of  Surrey,  who  delivered  the  following  certifi- 
cate: 

Surrey.— Sale  of  Food  and  Drugs  Act  1875.— Analyst's 

Certificate. 
To  Arthur  Joseph  I^ne. 

I  the  undersigned  public  analyst  for  the. county  of 
Surrey  do  hereby  certify  that  I  received  on  the  12th 
May  1884  from  Arthur  Joseph  Lane,  Inspector  of 
Weights  and  Measures  for  District  C  in  the  said  county 
of  Surrey,  a  sample  of  milk,  No.  C  343,  for  analysis, 
which  then  weighed  6oz.,  and  have  analysed  the  same, 
and  declare  the  result  of  my  analysts  to  be  as  follows : 

I  am  of  opinion  that  the  said  sample  contained  the 
parts  as  under,  or  the  percentages  of  foreign  ingredients 
as  under:  60  per  cent,  butter  fat  deficient.  Observa- 
tions :^  Not  a  normal  whole  milk.  No  change  had  taken 
place  in  the  constitution  of  the  article  that  would  inter- 
fere with  the  analysis.  As  witness  my  hand,  this  15th 
day  of  May  in  the  year  of  our  Lord  1884,  at  Southwark. 

ThOS.   StB VINSON. 

5.  On  behalf  of  the  appellant,  it  was  considered 
that  the  appellant,  having  asked  for  milk,  the 
respondent  should  have  supplied  him  with  un- 
skimmed milk ;  that  is  to  say,  milk  in  its  whole 
normal  condition,  and  from  which  no  butter  fat 
had  been  abstracted. 

I,  however,  dismissed  the  summons,  on  the 
ground  that  the  respondent  had  committed  no 
offence  within  the  6th  section  of  the  Sale  of  Food 
and  Drugs  Act  1875,  inasmuch  as  the  appellant  had 
asked  for  "milk"  and  got  "milk,*'  but  milk 
which  had  been  skimmed.  I  thought  that  sect.  9 
was  the  section  which  applied  to  what  the  apel- 
lant  complained  of.  The  question  for  the  opinion 
of  the  court  is  whether,  under  the  circumstances, 
1  was  right  in  dismissing  the  summons. 

Dated  the  12th  Aug.  1884. 

Day  argued  for  the  appellant.  —  This  comes 
within  the  prohibition  of  tne  6th  section  of  the 
Sale  of  Food  and  Drugs  Act  1875  (38  &  39  Vict. 
c.  63).  The  words  are :  "  No  person  shall  sell,  to 
the  prejudice  of  the  purchaser,  any  article  of  food 
or  any  drug  which  is  not  of  the  nature,  substance, 
ajid  qualitv  of  the  article  demanded  by  such  pur- 
chaser." The  prejudice  to  the  purchaser  is  indis- 
putable ;  the  article  demanded  was  milk,  and  it 
tsurely  cannot  be  said  that  this  was  milk  with 
(50  per  cent,  butter  fat  deficient.  [Mathew,  J. — 
You  asked  for  milk,  and  seem  to  have  expected 
cream.]    This  was  not  even  half  milk. 

The  respondent  did  not  appear. 

Mathew,  J. — I  think  the  magistrate  was  right. 
I  cannot  say  this  was  an  offence  within  the  6th 
section  of  the  Act.  This  article  sold  to  the 
appellant  is  not  proved  to  be  anything  but  milk 
in  Its  nature,  substance,  or  quality.  It  is  inferior 
milk,  but  the  appellant  did  not  ask  for  best  milk 
or  cream.  At  all  events,  I  cannot  b&j  the  magis- 
trate was  wrong.  I  express  no  opinion  as  to 
whether  the  respondent  committed  any  offence 
within  sect.  9  of  the  Act. 

DAT,  J.-i  concur,     j^^^f^,,  re^andent. 

Solicitors  for  appellant,  F.  JP.  SmaUjpeice,  for 
SmctG/peice  and  Sons,  Guildford. 


Monday,  Dec,  15, 1884. 
(Before  Mathew  and  Day,  JJ.) 

ItTSt  AND  OTHERS  V,  WaBBEN  AND  0THEB8.  (a) 

Municipcbl  election  —  Fottr  vacaiusi^  —  PetUton 
against  three  successful  candidates^^Suhscription 
to  several  nomination  papers — Olnections  tm- 
properly  dUowedr-^  ^  46  Vid,  c.  50. 

At  a  municipal  election,  tofiU,four  vaca^U  offi/yes  of 
town  councillor,  the  nominations  of  four  can^ 
didates,  each  with  the  nam^s  of  the  same  ten 
burgesses,  were  deUvered  together  to  the  town 
derk,  Separate  ohjectuyns  were  duly  made  in 
writiiw  to  each  of  tJiese  nominations,  on  the 
gi'ound  of  rule  10  of  scJiedule  3,  part  2,  of  the 
Municipal  Corpora>tions  Act  1882,  whicJi provides 
that,  wlien  a  person  subscribes  more  nomination 
papers  than  one,  his  subscription  shaU  be  in- 
operative  in  all  but  the  07ie  which  is  first 
delivered.  Upon  the  hearing  of  these  objections, 
tliat  to  one  of  the  four  candidates  was  withdrawn 
by  the  objector,  a/nd  the  m>ayor  allowed  those  to 
the  other  three.  At  tlie  election  tliere  were  five 
other  candidates ;  the  one  to  whose  nomination 
the  objection  was  withdranvn  a/nd  tlie  three 
respondettts  were  returned  by  a  m^ajorUy  of 
votes,  A  petition  was  filed  against  the  three 
respondents,  on  the  ground  that  the  inanjor's 
allowance  of  objections  to  the  nominations  was 
improper,  but  the  otJier  successful  candidate  was 
'no  party  to  the  petition. 

Held,  upon  a  special  case,  that  this  rule  10  does 
not  apply  to  an  election  to  fill  m>ore  vacancies 
than  one,  but  tliat  in  all  elections  the  same  bur* 
gesses  may  {according  to  rule  3)  subscribe  as  m^xrvy 
nomination  papers  as  there  are  vacancies  to  be 
filled ;  and  tliat  tliere  is  nothing  in  the  Act  of 
1882  to  prevent  the  election  of  the  respondents 
being  set  aside,  without  interfering  with  that  of 
the  other  elected  candidate,  who  was  not  a  party 
to  tliepetiiion. 

This  was  a  special  case  stated  for  the  opinion  of 
the  court  by  order  made  under  sect.  93,  sub-sect.  7 
of  the  Municipal  Corporations  Act  1882  (45  &  46 
Vict.  c.  50).  The  question  whether  this  petition 
should  be  struck  off  the  file  was  discussed  and 
decided  by  a  majority  of  a  divisional  court  on  the 
10th  June  last  (51  L.  T.  Rep.  N.  S.  359),  the 
questions  now  raised  being  expressly  reserved  for 
argument  on  this  special  case. 

1.  The  borough  of  Daventry,  in  the  county  of 
Northampton,  is  not  divided  into  wards.  The 
election  of  four  councillors  to  fill  four  vacancies 
in  the  council  thereof  was  appointed  to  be  holden 
on  the  1st  Nov.  1883. 

2.  The  petitioners  are  persons  who  voted  and 
had  a  right  to  vote  at  the  said  election. 

3.  The  respondents,  Samuel  Warren  the  elder, 
George  Checkley,  James  Bromwich,  Edward 
Brooks,  William  White,  Thomas  Harris,  John 
Merifield,  Charles  Bodhouse,  and  John  Edward 
Bodhousewere  candidates  at  the  said  election, 
and  the  respondents  and  the  said  Thomas  Harris 
were  declared  duly  elected  in  manner  hereinafter 
appearing.  The  number  of  votes  recorded  for 
each  candidate  is  as  follows:  Thomas  Harris, 
362;  Samuel  Warren  the  elder,  314;  George 
Checkley,  308 ;  James  Bromwich,  247 ;  Edward 
Brooks,  192 ;  WiUiam  White,  172. 

4.  The  town  clerk  of  the  said  borough,  pursuant 

(a)  Beported  by  M.  W.  MgKbllab,  Eaq.,  BarriBter-»t-Law. 
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to  sect.  54  of  the  Municipal  Corporations  Act 
1882,  signed  and  published  in  proper  time  a  notice 
of  the  election  and  mode  of  nommation,  of  which 
notice  the  only  material  part  is  paragraph  4,  which 
is  as  follows : 

4.  Each  oandidate  most  be  nominated  by  a  separate 
nomination  paper,  bnt  the  same  bnrgesses  or  any  of 
them  may  enbeoribe  as  many  nomination  papers  as 
there  are  Taoanoies  to  be  filled  for  the  borough,  bnt  no 
more. 

5.  On  the  24th  Oct.  1883  f  onr  nomination  papers, 
nominating  respectively  John  Merifield,  Thomas 
Harris,  John  Edward  Bodhonse,  and  Charles 
Bodhouse,  and  each  signed  by  the  same  two  bur- 
gesses as  nominating  and  the  same  eight  bur- 
gesses as  assisting  to  the  nomination  in  each  case 
respectively,  were  duly  delivered  to  the  town  clerk 
of  the  said  borough  rolled  round  together  in  a 
bundle  at  twenty-five  minutes  past  two  o'clock  in 
the  afternoon,  being  seven  days  at  least  before  the 
day  of  election,  and  the  said  town  clerk,  imme- 
diately after  the  receipt  of  the  said  nomination 
papers,  gave  notice  to  the  said  John  Mr^rifield, 
Thomas  Harris,  John  Edward  Bodhouse,  and 
Charles  Bodhouse  that  they  had  been  nominated 
as  candidates  for  such  election  as  aforesaid. 

14.  The  3rd  rule  of  part  2  of  the  third  schedule 
of  the  Municipal  Corporations  Act  1882  (45  &  46 
Vict.  c.  50)  runs  as  follows  : 

Each  candidate  mnst  be  nominated  by  a  separate 
nomination  paper,  bnt  the  same  burgesses,  or  any  of 
them,  may  siibscribe  as  many  nomination  papers  as  there 
are  vacancies  to  be  filled,  bnt  no  more. 

The  6th  rule  is : 

The  town  clerk  shall  provide  nomination  papers,  and 
shall  sapply  any  bnr^ss  with  as  many  nomination 
papers  as  mi^  be  required,  and  shall,  at  the  request  of 
any  burgess,"  nil  up  a  nomination  paper. 

The  10th  rule  is : 

Where  a  person  subsoribes  more  nomination  papers 
than  one,  his  subscription  shall  be  inoperative  in  all  but 
the  one  which  is  first  delivered. 

15.  The  burgesses  who  signed  the  said  four 
nomination  papers  were  induced  to  sign  them  in 
the  manner  they  did  in  consequence  of  the  fourth 
paragraph  of  the  town  clerk's  notice,  and  because 
of  the  neading  of  the  said  nomination  papers 
having  been  fiOed  up  by  one  Frederic  Billingnam 
in  accordance  with  the  said  fourth  paragraph. 
No  burgess  subscribing  the  said  nomination 
papers  subscribed  more  nomination  papers  than 
there  were  vacancies  to  be  filled,  nor  more  than 
one  nomination  paper  for  any  one  candidate. 

16.  On  the  25th  Oct.  1883  John  Sheppaid 
Glover,  Esq.,  the  mayor  of  the  said  borou^,  at- 
tended at  the  Moot  Hall  in  the  said  borough  be- 
tween the  hours  of  two  and  four  o'clock  m  the 
afternoon  for  the  purpose  of  deciding  upon  the 
validity  of  objections  to  nomination  papers.  The 
said  Edward  Brooks  at  first  objected  verbally  to 
the  nomination  papers  of  the  said  John  Merifield, 
Charles  Rodhouse,  John  Edward  Bodhouse,  and 
Thomas  Harris,  but  was  informed  by  the  town 
clerk  that  the  objections  must  be  in  writing,  and 
half  an  hour  afterwards  the  said  EdwM^  Brooks 
returned  with  four  objection  papers  to  the  said 
nomination  papers  written  in  identical  terms,  and 
they  were  handed  in  to  the  mayor.  The  mayor 
ouoeavoured  to  find  out  which  of  the  said  nomi- 
nation papers  was  first  delivered,  and  called  John 
Berry,  the  burgess  who  delivered  the  said  nomi- 
nation papers,  and  John  Wilson  Harris,  the  clerk 


in  the  town  clerk's  office  who  received  them,  but 
they  could  give  no  evidence  to  enable  the  mayor 
to  come  to  a  decision  as  to  which  of  the  siud 
nomination  papers  was  first  delivered,  as  th^ 
were  delivered  all  together  at  the  same  time  and 
rolled  round  in  a  bundle.  A  discussion  then  took 
place,  and  WUliam  Willoughby,  the  partner  of  the 
toivn  clerk,  who  attended  the  meeting  as  the  can- 
didate's representative  of  Samuel  Warren,  sen, 
one  of  the  respondents,  argued  in  &ivour  of  the 
four  objections  of  the  said  Edward  Brooks,  and 
John  William  Hayward,  who  appeared  as  the  ban- 
didate's  representotive  of  Thomas  Harris,  claimed 
that  if  the  mayor  should  decide  that  three  of  the 
nomination  papers  were  inoperative,  the  one  first 
delivered  would  not  be  so.  The  said  Edward 
Brooks  then  had  a  conversation  with  the  said 
William  Willoughby,  and  informed  the  mayor 
that  he  withdrew  the  objection  to  the  nomination 
paper  of  the  said  Thomas  Harris.  The  court  was 
thereupon  cleared,  and  all  four  objection  ju^pen 
remained  upon  the  table.  Shortly  afterwards  the 
town  clerk  called  the  said  William  Willoughby 
into  the  room  with  the  mayor,  and  the  said  John 
Wniiam  Hayward  objected  to  the  said  William 
Willoughby  remaining  in  the  room  with  the 
mayor  unless  he,  Hayward,  and  the  candidates 
were  there,  and  the  town  clerk  replied,  "There 
will  be  nothing  happen  to  injure  you."  The  said 
William  Willoughby  was  in  the  room  with  the 
mayor  and  the  town  clerk  some  few  minutes,  and 
the  others  were  then  called  in.  The  nmyor  gave 
no  decision  as  to  which  of  the  said  nonnna^on 
papers  was  first  delivered,  bnt  allowed  the  objec- 
tions of  the  said  Edward  Brooks  to  the  nonuna- 
tion  papers  of  John  Merifield,  Charles  Bodhouse^ 
and  John  Edward  Bodhouse,  and  he  returned  the 
objection  paper  to  the  nomination  of  the  said 
Thomas  Harris  to  the  said  Edward  Brooks,  and 
allowing  it  to  be  withdrawn,  gave  no  deosion 
thereon. 

18.  If  and  so  far  as  it  is  a  question  of  &ct  for 
me,  I  find  that  there  was  no  general  irregularity 
at  the  mayor's  meeting. 

19.  The  petitioners  petitioned  against  the  re- 
turn of  the  three  respondents,  Samuel  Warren  the 
elder,  George  Chectdey,  and  James  Bromwich, 
pravinfl:  that  it  might  be  determined  that  the 
said  Samuel  Warren  the  elder,  George  Cheekier, 
and  James  Bromwich  were  not  duly  elected,  and 
that  their  said  election  and  return  was  wholly 
null  and  void,  but  the  petitioners  did  not  pray 
that  it  might  be  determined  that  the  said  Thomas 
Harris,  the  other  person  declared  by  the  mayor 
to  have  been  elected  councillor,  was  not  dnlv 
elected,  and  that  his  election  and  return  was  nuu 
and  void.  (A  copy  of  the  said  petition  is  to  be 
found  51  L.  T.  Bep.  N.  S.  360.) 

20.  The  responoents  say  that  the  said  petition 
has  not  been  presented  in  the  prescribed  manner, 
and  does  not  contain  such  statements  and  matter 
as  are  prescribed  bv  the  4th  rule  of  the  Greneral 
Bules  made  in  1883  for  the  effectual  execution  of 
part  4  of  the  Municipal  Corporations  Act  1882, 
because  the  said  petition  does  not  pray  that  the 
election  be  declared  void,  but  only  prays  that  it 
may  be  determined  that  the  respondents,  who  are 
three  out  of  four  persons  elected,  were  not  duly 
elected,  and  that  their  election  and  return  were 
and  are  wholly  null  and  void,  and  becanse  the 
relief  or  remedy  prayed  for  cannot  be  granted 
without  declaring  the  whole  election  Toi£  which 
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cannot  be  done  in  the  absence  of  Thomas  Harris, 
who  ^as  elected  at  the  said  election,  for  the  said 
Thomas  Harris  has  not  been  made  a  party  to  these 
proceedings. 

21.  The  4th  rale  of  the  General  Kules  mentioned 
in  the  last  preceding  paragraph  is  as  follows : 

The  petition  shall  oonclnde  with  a  prayer,  as  for 
instance,  that  some  specified  person  should  be  declared 
dnlT  returned  or  elected,  or  that  the  election  should  be 
declared  Toid,  or  that  a  retam  may  be  enforced  ^as  the 
case  may  be),  and  shall  be  signed  by  all  the  petitioners. 

The  questions  for  the  consideration  of  the  court 
are: 

1.  Whether  the  election  of  the  respondents  in 
the  circumstances  mentioned  in  paragraphs  19  and 
20  of  this  case  can  be  Questioned  by  petition  in 
the  absence  of  the  said  Thoma-s  Harris,  who  was 
elected  at  the  said  election,  and  who  has  not  been 
made  a  party  to  these  proceedings. 

2.  Whether,  in  the  circumstances  above  men- 
tioned, the  respondents  were  duly  elected  and 
returned.  And  the  court  may  make  such  further 
order  as  to  them  shall  seem  meet. 

YarboTough  Andermm  (with  him  Shearman) 
argued  for  the  petitioners. — Aa  to  the  first  ques- 
tion raised  by  tne  special  case,  the  sections  of  the 
Municipal  Corporations  Act  1882,  which  relate  to 
election  petitions,  must  be  considered.  By  sect. 
87,  sub-sect.  1,  *'  A  municipal  election  may  be 
questioned  by  an  election  petition,  on  the  ground, 
utter  aUa,  (c)  That  the  person  whose  election  is 
questioned  was  at  the  time  of  the  election  dis- 
qualified ;  or  (d)  That  he  was  not  duly  elected  by 
a  majority  of  lawful  votes."  By  sect.  88,  sub-sect. 
2,  "Any  person  whose  election  is  questioned  by  the 
petition,  and  any  returning  officer  of  whose  con- 
duct a  petition  complains,  may  be  made  a 
respondent  to  the  petition."  By  sect.  91,  sub- 
itect.  3,  "  Two  or  more  candidates  may  be  made 
respondents  to  the  same  petition,  and  their  cases 
may  be  tried  at  the  same  time,  but  for  the  pur- 
poses of  this  Act  the  petition  shall  be  deemed  to 
be  a  separate  petition  against  each  respondent." 
B;^  sect.  93,  sub-sect.  4, "  At  the  conclusion  of  the 
trial  the  election  court  shall  determine  whether 
the  person  whose  election  is  complained  of,  or  any 
and  what  other  person,  was  duly  elected,  or 
whether  the  election  was  void,  and  shall  forth- 
with certify  in  writing  the  determination  to  the 
High  Court,  and  the  determination  so  certified 
shall  be  final  to  all  intents  as  to  the  matters  at 
issue  on  the  petition."  By  sub-sect.  10  (of  the 
same  9drd  section),  "  On  the  trial  of  a  petition 
complaining  of  an  undue  election,  and  claiming 
the  office  lor  some  person,  the  respondent  may 
give  evidence  to  prove  that  that  person  was  not 
duly  .elected,  in  the  same  manner  as  if  he  had 
presented  a  petition  against  the  election  of  that 
person."  All  these  provisions  in  the  statute 
clearly  contemplate  a  challenge  of  one  person's 
election  apart  from  that  of  other  candidates  with 
him.  It  appears  also  from  rule  14  of  schedule  3, 
part  2,  whicQ  is  to  have  effect  as  if  part  of  the 
Act  (see  sect.  7,  sub-sect.  4  of  the  Act),  that  a 
petition  may  be  against  the  return,  as  well  as 
against  the  election.  As  to  the  second  question 
raised  by  the  special  case,  although  these  two 
rules  (Nos.  3  and  10)  of  schedule  3,  part  2,  seem 
at  first  sight  to  conflict,  it  is  clear  on  considera- 
tion that  rule  10  was  never  intended  to  apply  to 
a  case  in  which  there  were  more  than  one  can- 
didate to  be  elected. 


Coward  for  respondents.— The  court  has  power 
only  to  declare  the  election  void,  and  it  cannot 
do  that  in  the  absence  of  one  of  the  elected 
candidates.  There  is  no  power  to  declare  part 
of  an  election  void,  which  is  the  prayer  of  this 
petition.  The  ground  of  objection  to  the 
respondents'  election  applies  equally  to  that  of 
Harris;  and  even  if  the  mayor  was  wrong  in 
allowing  the  objection  to  the  nomination  of  three 
of  the  candidates,  it  is  not  ^n  the  power  of  the 
court  now  to  set  it  right : 

Howes  Y,  Turner,  35  L.  T.  Rep.  K.  S.  58:  1  C.  P. 

Div.  670 ; 
Budge  v.  Andretogy  89  L.  T.  Eep.  N.  S.  166;  3  C.  P. 

DiT.  510. 

Moreover,  it  is  by  no  means  clear  that  the 
mayor  was  wrong ;  the  two  rules  3  and  10  of  this 
part  of  schedule  3  are  irreconcilable  and  repug- 
nant, and  under  such  circumstances,  in  analogy 
with  sections  of  an  Act  of  Parliament,  the  later 
should  be  taken  to  overrule  the  earlier  provision. 

The  Court  stopped  the  reply  on  the  part  of  the 
petitioners. 

Mathew,  J.^In  this  case  I  am  of  opinion  that 
our  judgment  must  be  for  the  petitioners.  An 
objection  was  taken  to  the  nomination  paper  in 
the  case  of  three  of  the  candidates  at  the  election 
in  question,  founded  upon  the  10th  rule  of  the 
second  part  of  the  3rd  schedule  to  the  Municipal 
Corporations  Act  1882.  The  mayor  allowed  the 
objection,  but  I  think  that  his  decision  was 
erroneous.  The  3rd  rule  of  the  schedule  provides 
that  the  same  burgesses,  or  any  of  theni,  may 
subscribe  as  manv  nomination  papers  as  there  are 
vacancies  to  be  nlled,  and  no  more.  The  10th 
rule  clearly  does  not  applv  to  the  present  case, 
where  there  were  several  vacancies,  and  no 
burgess  had  signed  more  than  one  nomination 
paper  for  any  one  candidate,  or  more  nomination 
papers  than  there  were  vacancies.  In  consequence 
of  the  disallowance  of  these  nominations  the 
petition  was  filed  and  this  cas^  stated.  The  first 
question  raised  is,  whether  the  election  of  the 
respondents  can  be  questioned  by  petition  in  the 
absence  of  Thomas  Harris,  who  was  elected  at  the 
said  election,  and  who  has  not  been  made  a  party 
to  these  proceedings.  The  second  question  is, 
whether  the  respondents  were  duly  elected.  The 
counsel  for  the  respondents  practically  abandoned 
his  contention  on  the  second  question,  and 
admitted  that  he  could  not  assert  that  the  respon- 
dents were  duly  elected.  But  he  contends  that, 
upon  the  first  question,  the  respondents  are 
entitled  to  succeed.  The  argument  is  that, 
inasmuch  as  the  same  objection  might  have  been 
made  to  Harris's  election,  the  court  cannot  do 
anything  in  the  absence  of  Harris,  because  it 
cannot  in  such  a  case  declare  the  election  void  as 
to  three  of  the  persons  elected  without  doing  so 
as  to  the  fourth  also.  I  cannot  see  any  foundation 
whatever  for  that  contention.  It  seems  to  me 
that  the  scope  of  the  legislation  on  the  subject  is 
to  enable  the  election  of  particular  persons  to  be 
challenged  by  petition.  It  is  the  duty  of  the 
court  to  pronounce  on  the  prayer  of  such  petition, 
but  it  can  only  deal  with  tne  case  of  the  person 
whose  election  is  objected  to.  Harris's  election 
was  not  objected  to  by  the  petition,  and  it  is  clear 
that  he  must  now  be  treated  as  duly  elected, 
because  there  has  been  no  petition  presented 
against  him  within  the  time  limited  for  that 
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purpose.  The  sole  dut]^  of  the  court,  therefore, 
IS  to  see  whether  the  objection  taken  with  regard 
to  the  respondents  is  made  good.  Assuming  that 
Harris  was  not  duly  elected,  the  court  has  nothing 
to  do  with  his  election,  and  has  no  power  to  go 
outside  the  petition  to  which  he  is  not  a  party. 
The  case  of  Hoioea  v.  Turner  was  referred  to  as 
supporting  the  respondents'  contention,  and  as 
irihowing  that  in  such  a  case  as  the  present  the 
court  must  declai-e  the  whole  election  void ;  but 
the  case  decides  no  such  thing.  There  all  parties 
concerned  were  before  the  court,  the  petitioners 
being  the  unsuccessful  candidates,  who  claimed  to 
have  been  duly  elected,  and  both  the  parties 
returned  being  made  respondents .  The  argument 
urged  on  the  court  was,  that  they  were  bound  to 
declare  the  petitioners  duly  elected,  and  had  no 
power  to  declare  the  election  void ;  but  the  court 
held  otherwise,  and  that,  under  the  circumstances, 
they  ought  to  declare  the  whole  election  void. 
That  case  has  no  bearing  whatever  on  the  present 
case.  The  case  of  Budge  v.  Ayidreica  was  also 
cited,  but  the  decision  in  that  case  is  equally 
remote  from  the  present  question. 

Day,  J. — ^I  concur,      t  j        j.  ^        j'l* 

'  Judgment  for  petitioners. 

Solicitors  for  petitioners,  Caister  and  Shearman. 
Solicitors  for  respondents,  Kingsfard,  Dorman, 
and  Co, 


Tuesday,  Feb.  3, 1885. 
(Before  Geove,  J.  and  Huddleston,  B.) 

Ejs  parte  Clark  and  others  ;  Be  An  Application 
under  the  corrupt  and  illegal  practices  at 
Municipal  and  other  Elections  Act  1884,  in 
respect  op  a  Municipal  Election  in  the 
Borough  op  Huntingdon,  (a) 

Municipal  election  — Illegal  practice  -^Printed 
placardposted  without  printer*  s  name  on  tliefa^ 
of  it —  lUegalpractice  arising  fram  inadvertence — 
No  want  of  good  faith —  Order  of  High  Court 
excusing  such  illegal  practice — Municipal  Ehc- 
iions  Corrupt  and  Tuegal  Practices  Act  1884 
(47  cj-  48  VicL  c.  70),  ss,  14. 20. 

By  sect.  14  of  4:7  ^48  Vict.  c.  70  it  is  made  an  illegal 
practice  to  2>rint,  publish,  or  post,  or  cause  to  be 
yrinted,  published^  or  posted,  any  bill,  placard, 
or  poster,  which  fails  to  bear  wj;on  its  face  tlie 
nanhe  and  address  of  tlie  publisher. 

By  sect.  20,  wliere  it  is  shown  to  tlie  court  that  any 
ad  or  omission  tchicli  would,  by  rea^son  of  being  in 
contravention  of  any  of  the  provisioris  of  the  Act, 
be  but  for  the  section  an  illeqal  practice  arose 
from  inadcertence,  and  'not  from  any  want  of 
good  faith,  the  court  may  on  application  ^nalce  an 
order  aMowing  such  act  or  omission  to  be  an 
exception  from  tli^  provisions  of  the  Act,  whi^h 
would  otherwise  malce  the  same  an  illegal  practice. 

Four  persons  stood  as  candidates  for  election  at  the 
municipal  election  in  tJie  borough  of  Huntingdon, 
lield  on  the  1st  Nov.  1884.  These  persons 
employed  a  print&i-  to  print  tlieir  biUs  andposters. 
A  fortnighi  before  the  election  Clark,  one  of  tlis 
candidates  went  to  the  printer,  Wm.  Goggs,  and 
particularly  drew  his  attention  to  sect:  14  of  the 
Municipal  Elections  Act  1884.  Goggs  in  his 
tumgave  instructions  to  his  workman  in  accordance 
with  the  instructions  received  by  him  from  Clark. 

(a)  Reported  by  W.  P.  Eveaslby,  £aq.,  fiarrister-ftt-Law. 


On  the  ^th  Oct.  Ooggs  printed^  piMished,  and 
posted  certain  posters  on  behalf  of  the  four 
candidates  (the  applicants)  whi^i,  did  not  bear 
his  name  and  address.  When  the  omission  was 
discovered  he  took  steps  to  rectify  it.  A  prosecu- 
tion under  the  Act  wa^  commenced  against  Clark 
and  his  colleagues,  and  Goggs  tlis  printer  of  Hie 
posters,  but  by  cmisent  the  liearing  of  the  suminons 
before  tlis  magistrates  was  adjowmed  until  an 
applicaiion  teas  WAide  to  the  court  for  an  order 
excusing  the  applicaivts  from  the  consequences  of 
the  omission.  The  applicants  made  their  appUca- 
Hon  under  sect.  20,  a^d  filed  affidavits  to  the  ^ed 
that  the  issuing  of  the  posters  without  thepriviers 
name  and  address  being  on  tliem  was  due  tv 
inadvertence,  and  not  to  the  want  of  good 
faith  \ 
Held,  thai,  under  the  circumstances,  the  awlicanis 
were  entitled  to  an  order  eaGcusing  them  from  the 
consequences  of  the  omission  under  sect.  20. 

This  was  an  application  under  47  &  48  Vict.  c.  70, 
8.  20,  by  T.  A.  Clark  and  others,  candidates  at  the 
municipal  election  for  the  borough  of  Hunting- 
don, and  Wm.  Goggs,  a  printer,  for  an  order  of 
the  High  Court  excusing  them  from  the  con- 
seouences  of  printing,  publishing,  and  postii 
ana  causing  to  be  printed,  published,  and 
certain  placards  and  posters  at  the  said  election 
which  did  not  bear  on  their  face  the  name 
and  address  of  Wm.  Goggs,  the  printer,  which 
amounted  to  an  illegal  practice  under  sect.  14  of 
the  said  Act.  A  summons  had  been  taken  out 
against  Clark  and  his  colleagues,  and  Goggs,  in 
respect  of  such  illegal  practice,  which  was  by 
consent  adjourned  until  after  an  application  to 
the  court  for  an  order  under  sect.  20. 

The  facts  of  the  case  are  sufficiently  set  out  in 
the  affidavits  of  T.  A.  Clark,  and  Wm,  Goggs. 

The  affidavit  of  T.  A.  Clark : 

I,  T.  A.  Clark,  of  9,  Hartford-road,  Hontiogdon, 
in  the  county  of  Huntingdon,  ooal  merohant,  make 
oath  and  say : 

1.  I  was  a  candidate  at  the  monicipal  election  for  the 
boronsfh  of  Huntingdon,  which  was  held  on  the  let  Not. 
1884,  but  was  unsuccessful  thereat. 

2.  On  or  about  the  7th  Jan.  1885 1  received  a  summons 
requiring  my  attendance  before  the  justices  of  the  peace 
for  the  borough  of  Huntingdon  on  Thursday,  the  15th 
day  of  January  1885,  to  answer  a  charge  against  me  for 
havizig  caused  to  be  printed,  published,  or  posted,  a 
certain  bill,  placard,  or  poster,  haying  reference  to  a 
municipal  election,  which  did  not  bear  on  the  face  thereof 
the  name  and  address  of  the  printer  and  publisher  thereof, 
whereby  I  had  incurred  penalties  under  ihe  14th  section 
of  the  said  Act.  and  under  sect.  7  of  the  said  Act 

3.  I  attended  oefore  the  said  justices  on  fho  said  15th 
day  of  January  1885  attended  by  my  counsel. 

4.  The  bill,  placard,  or  poster  in  respect  of  which  I 
was  charged  was  one  issued  by  Mr.  W.  Gons,  a  printer, 
of  Huntingdon,  on  or  about  the  28th  day  of  October  1884, 
and  was  in  the  following  words  :  '*  Economy — ^^cieacy 
— Order.  Vote  for  Claric,  Goodliif ,  Hawley,  and Bidgley, 
the  Liberal  candidates.  " 

5.  1  gave  no  order  for  thel  printing,  publishing,  or 
posting  of  the  said  handbill  except  as  hereinaiter 
appears,  but  I  was  in  the  shop  of  Mr.  Goggs  when  the 
bill-poster  Yeardye  brought  back  the  bundle  of  the 
said  bills  for  correction. 

6.  About  the  middle  of  October  1884,  but  on  what 
precise  day  I  am  unable  to  state,  but  believe  thai  it 
was  at  least  a  fortnight  before  the  day  of  election.  I 
procured  a  Queen's  printers*  copy  of  the  above-mentioped 
Act,  and  carefully  perused  the  same.  My  attention 
was  particularly  drawn  to  sect.  14,  which  made  it  an 
offence  to  print,  publish,  or  post,  or  cause  to  be  printod, 
published,  or  posted,  any  bill,  placard,  or  poster,  harinir 
reference  to  a  municipal  election,  which  did  not  bear 
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upon   the   face  thereof  the  name  and  address  of  the 
printer  and  publisher. 

7.  Knowing  that  the  said  Wm.  Ck>jBfgs  wonld  be 
employed  by  himself  and  my  colleague  in  oandidatnre 
to  do  any  printing  which  we  might  require  for  the 
pniposes  of  the  election,  I  called  npon  him  with  the 
said  Queen's  printers'  copy  of  the  Act,  and  in  the 
presence  of  one  of  his  assistants,  named  Emmeline 
Dodge,  read  over  to  him  word  by  word,  slowly  and 
deliberately,  the  whole  of  sect.  14.  I  distinctly  im- 
pressed npon  him  at  that  time  the  absolute  necessity 
for  his  strictly  observing  the  proyisions  of  tiiat  section, 
and  nnder  no  oirenmstances  to  issue  any  bill,  placard, 
or  poster,  having  reference  to  the  then  forthcoming 
munioipal  election,  which  did  not  bear  upon  the  face  of 
it  his  name  and  address,  as  required  by  the  Act.  The 
sudd  Wm.  GK>ggs  solemnly  assured  me  he  would  take 
the  utmost  care  that  he,  and  every  other  person  in  his 
establishment,  observed  my  directions. 

8.  A  few  days  after  the  interview  detailed  in  the 
last  preceding  paragraph,  I  saw  the  said  Wm.  Goggs, 
and  he  then  told  me  he  had  explained  to  the  men  in 
his  employ  the  stringent  provisions  of  the  Act  in  the 
matter  to  which  I  nad  called  his  attention,  and  I 
might  rely  upon  it  that  my  instructions  would  now  be 
faithfolly  carried  out  and  the  Act  strictly  observed. 

9.  Igave  no  further  or  other  instructions  to  the  said 
Wm.  Goggs  respecting  the  printing  for  myself  or  my 
colleagues  at  that  election,  so  far  as  the  same  is  affected 
by  the  said  14th  section  of  the  Act. 

10.  I  never  directly  or  indirectly  concurred  in  or 
authorised  the  printing,  publishing,  or  posting  of  any 
biU,  placard,  or  poster  during  this  election  which  had 
not  upon  the  face  thereof  the  name  and  address  of  the 
publisher,  and  none  were  so  printed,  published,  or 
posted  during  the  said  election,  to  the  best  of  my  belief, 
except  the  one  in  Question  which  was  printed,  published, 
and  posted  in  tne  form  complained  without  my 
knowledge  or  consent.  When  the  said  bills  or  posters 
were  brought  to  the  shop  of  the  said  Wm.  Goggs,  as 
mentioned  in  paragraph  4  of  this  my  affidavit,  I 
reminded  him  of  the  very  strict  instructions  I  had 
given  him  on  the  subject,  and  he  at  once  explained  that 
the  act  complained  of  was  an  inadvertence  on  the  part 
of  his  workmen. 

11.  Under  the  ciroumstaqpes  hereinbefore  detailed,  by 
the  advice  of  my  counsel,  application  was  made  to  the 
mi^stnhtes  on  the  return  day  of  the  summons  for  the 
adjourment  generallv  of  the  summonses  against  myself 
and  my  three  colleagues  in  order  that  application 
might  be  made  to  the  Hifgh  Court  for  an  oraer  nnder 
sect.  20  of  the  above-mentioned  Act,  and,  after  delibera- 
tion and  after  hearing  counsel  on  the  other  side,  the 
said  magistrates  granted  the  application  on  terms  that 
I  paid  in  respect  of  my  own  summons,  and  mv  colleagues 
in  respect  of  their  summonses,  the  costs  of  the  day. 

12.  I  did  in  the  manner  hereinbefore  stated  take  the 
utmost  pains  to  protect  myself,  as  I  thought,  from  the 
poesibihty  of  any  violation  of  sect.  14  ot  the  said  Act. 
I  say  that  the  acts  or  omissions  complained  of  arose,  as 
I  am  informed,  from  inadvertence,  and,  as  far  as  I  am 
concerned,  did  not  arise  from  any  want  of  good  faith  on 
my  part,  or,  to  the  best  of  my  belief,  on  the  part  of 
anyone.  I  submit  that  I  have  not  been  guilty  of  any 
illegal  practice ;  but,  inasmuch  as  I  have  been  summoned 
for  an  alleged  illenu  practice  and  if  convicted  should 
be  liable  to  be  fined  1002.  and  rendered  incapable  to  vote 
for  five  years,  I  now  apply  on  behalf  of  myself  to  the 
said  High  Court  for  an  order  allowing  such  acts  or 
omissions  of  printing,  publishing,  and  posting,  or 
causing  to  be  printed,  puolished.  or  posted,  a  bill  which 
did  not  bear  on  the  face  thereof  the  name  and  address 
of  the  printer  and  publisher,  to  be  exceptions  from  the 
provisions  of  the  Municipal  Elections  and  Illegal 
Practices  Act  1884,  which  would  otherwise  make  the 
same  an  illegal  practice  or  illegal  practices. 

13.  I  depose  to  the  above  facts  from  my  own  knowledge. 

The  affidavit  of  William  Goggs : 

I,  Wm.  Goggs,  of  No.  116,  High-street,  in  the  borough 
of  Huntingdon,  in  the  county  of  Huntingdon,  printer 
and  bookseller,  make  oath  and  say : 

1.  For  twenty  years  past  I  have  been  employed  to  do 
the  printing  for  the  Liberal  party  on  the  occasions  of 
both  municipal  and  parliamentary  elections.  , 

2. 1  was  so  employed  to  do  the  requisite  printing  in  > 


respect  of  the  munioipal  election  for  the  borough  of 
Huntingdon  on  the  1st  November  1884. 

3.  Mr.  T.  A.  Clark,  of  Hartford-road,  in  Huntingdon 
aforesaid,  was  one  of  the  candidates  at  the  said  election. 

4.  About  a  fortnight  before  the  said  election  the  said 
T.  A.  Clark  called  upon  me.  He  brought  with  him  a 
Queen's  printers'  copy  of  the  above-mentioned  Act  of 
Parliament,  and  read  to  me  sect.  14,  by  which  penalties 
are  imposed  in  respect  of  the  printing,  publishing,  or 
posting  any  bill,  placard,  or  poster,  having  reference  to 
a  municipal  election,  which  did  not  bear  upon  the  face 
thereof  the  name  and  address  of  the  printer  and 
publisher. 

5.  The  said  T.  A.  Clark  cautioned  me  most  stron^lv 
against  the  issuing  of  any  bill,  placard,  or  poster,  with 
reference  to  the  uien  forthcoming  election,  which  did 
not  strictly  comply  with  the  terms  of  sect.  14  of  the 
said  Act.  I  promised  the  said  T.  A.  Clark  that  no  bill 
of  any  kind  should  be  issued  which  did  not  bear  my 
name  and  address  upon  it,  and  it  was  my  intention  to 
carry  out  all  the  provisions  of  the  said  Act. 

6.  I  subsequently  gave  instructions  to  the  workmen 
in  my  printing  establishment  in  accordance  with  the 
caution  and  instructions  I  had  received  from  the  said 
T.  A.  Clark,  and  a  few  days  afterwards  I  again  saw  the 
said  T.  A.  Clark  and  told  him  that  I  had  so  done. 

7.  For  a  day  or  two  before  an  election,  my  printers' 
office,  which  is  not  very  extensive,  is  always  under  great 
pressure  to  get  through  the  printing  which  is  then 
required.  ' 

8.  About  the  28th  day  of  October  I  received  instruc- 
tions, but  I  cannot  recollect  from  whom,  to  print  a 
poster  bill  in  the  following  terms  :  "  Economy — ^Efficiency 
—Order.  Vote  for  Clark ,  Goodliif ,  Hawley ,  and  Bidgley , 
the  Liberal  candidates.'*  I  was  also  to  procure  the 
same  to  be  posted  in  the  borough.  I  gave  the  usual 
instructions  to  my  workmen,  and  in  due  course  the 
handbills  were  printed,  but  without  my  name  and 
address,  and  when  so  printed  were  delivered  to  one 
James  Teard^e,  the  bill-poster,  for  distribution  and 
posting.  I  did  not  read  or  examine  the  said  poster 
after  it  came  from  the  printing  office  and  before  it  was 
given  out  to  be  posted. 

9.  Within  half  an  hour  after  they  had  been  so 
delivered,  the  said  James  Teardye  came  to  mv  shop, 
and  told  me  he  dare  not  post  the  bills,  because  tnev  did 
not  bear  upon  the  face  of  them  my  name  and  address. 
I  was  very  much  astonished  and  annoyed,  but  I  thanked 
Mr.  Yeardye  for  so  promptly  coming  back  and  giving 
me  this  information,  and  took  from  him  the  whole  of  the 
posters  and  handed  them  to  my  workmen,  with  peremp- 
tory instructions  to  correct  at  once  the  mistake  of 
which  they  had  inadvertontly  (as  I  then  and  still 
believe)  been  guill^,  and  arranged  for  the  said  Mr, 
Teardj^  to  call  again  for  them  when  this  had  been  done. 

10.  Thinking  tbeit  Yeardye  might  perhaps  have  postod 
some  of  these  bills,  though  I  understood  nim  to  say  he 
had  not,  I  sent  round  my  apprentice,  Frederick  Dann, 
during  tne  time  the  other  bills  were  being  correoted,  to 
see  if  any  of  them  had  in  fact  been  so  posted.  I 
provided  him  with  the  stamp  and  necessary  ink,  so  that, 
if  he  found  any  so  postod,  he  could  impress  upon  them 
my  name  and  address.  On  the  return  of  the  said 
Frederick  Dann,  aftor  he  had  visited  every  posting 
station  in  Huntingdon,  I  was  informed  by  him  that  he 
had  found  four  or  five  of  the  bills  posted,  and  had  in  every 
instance  affixed  my  name  and  address  bv  the  aid  of  the 
stamp  and  ink  with  which  I  had  provided  him.  I  subse- 
quently redelivered  to  the  said  James  Yeardye  all  the 
posters  which  he  had  brought  back  to  me,  and  in  every 
one  of  which  there  now  appeared  my  name  and  address. 

11.  The  said  T.  A.  Clark  gave  me  no  instructionB 
with  reference  to  the  printing  of  this  or  any  other  bill, 
or  posters  at  tiiat  election,  except  his  address  to  the 
electors,  nor  did  I  receive  any  instructions  on  this 
subject  from  either  of  the  other  appUoants,  GoodlifT, 
Hawley,  and  Bidglev. 

12.  The  issuing  of  the  said  bill  or  placard,  without 
my  name  and  address  being  upon  the  face  thereof,  was 
in  distinct  disregard  of  the  instructions  I  had  received 
from  the  said  T.  A.  Clark,  and  of  the  instructions  which 
I  had  repeated  to  my  workmen.  It  was  no  doubt  an 
act  of  carelessness  and  inadvertence  on  the  part  of  my 
workmen,  which  in  the  hurry  of  business  I  had  neglected 
to  notice  when  the  bills  were  first  handed  out  to  the 
said  James  Yeardye. 
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13.  There  was  no  desire  or  intention  on  my  part  to 
Tiolate  the  provision  of  the  eaid  sect.  14,  and  it  was  mj 
dnt}[  to  have  taken  care  after  the  instraotions  I  had 
receiyed  from  the  said  T.  A.  Chirk,  that  no  such  inad- 
vertence had  taken  phioe. 

U.  I  say  that  the  printing,  pnblishing,  and  posting, 
or  cansing  to  be  printed,  pnblished,  or  posted,  of  the 
said  handbill,  without  the  prescribed  name  and  address, 
arose  from  inadvertence  on  the  part  of  my  workmen  and 
myself,  and  did  not  arise  from  any  want  of  ffood  faith 
on  my  part,  or,  to  the  best  of  my  belief,  that  of  my 
workmen. 

15.  On  Jannary  7, 1885, 1  was  snnmioned  before  the 
justices  of  peace  for  the  borough  of  Huntingdon  to  appear 
on  January  15, 1885,  on  the  charge  by  the  said  summons 
now  shown  to  me  and  marked  W.  G.  Appearing  on  the 
15th  da:^  of  January,  the  further  hearing  of  the  summons 
was  adjourned,  under  the  circumstances  stated  in  the 
affidavit  of  T.  A.  Clark. 

16.  I  now  make  a  similar  appHeation  to  that  made  by 
him  in  his  said  affidavit  on  benalf  of  myself. 

By47&48Vict.  0.  70: 

Sect.  14.  Everjr  bill,  placard,  or  poster,  having  refer- 
ence to  a  municipal  election,  shall  bear  upon  the  face 
thereof  the  name  and  address  of  the  printer  and 
publisher  thereof ;  and  any  person  printing,  publishing, 
or  posting,  or  causing  to  be  printed,  published,  or 
postod,  any  such  bill,  placard,  or  poster  as  aforesaid, 
which  fails  to  bear  upon  the  face  thereof  the  name  and 
address  of  the  printer  and  publisher,  shall,  if  he  is  a 
candidate,  be  gmlty  of  an  illeeal  practice,  and  if  he  is 
not  the  candidate,  shall  be  liable  on  summary  conviction 
to  a  fine  not  exceeding  one  hundred  pounds. 

Sect,  20.  Where,  on  application  made,  it  is  shown  to 
the  High  Court  or  to  a  municipal  election  court  by  such 
evidence  as  seems  to  the  court  sufficient — (a)  That  any 
act  or  omission  of  a  candidate  at  a  municipal  election  for 
a  borough  or  ward  of  a  borough,  or  of  any  agent  or  other 
person,  would,  b^  reason  of  beinf  in  oontokvention  of 
any  of  the  provisions  of  this  Act,  be  but  for  this  section 
an  illegal  practice,  payment,  employment,  or  hiring ;  and 
(b)  that  such  act  or  omission  arose  from  inadvertence, 
or  from  aocidental  miscalculation,  or  from  some  other 
reasonable  cause  of  a  like  nature,  and  in  any  case  did 
not  arise  from  any  want  of  good  faith ;  and  (c)  that  such 
notice  of  the  application  nas  been  given  in  the  said 
borough  as  to  tne  court  seems  fit,  and  under  the 
circumstances  it  seems  to  the  court  to  be  just  that  the 
said  candidate,  agent  and,  person,  or  any  of  them,  should 
not  be  subject  to  any  of  the  consequences  under  this  Act 
of  the  said  act  or  omission,  tiiie  court  may  make  an  order 
allowing  such  act  or  omission  to  be  an  exception  from 
the  provisions  of  this  Act,  which  would  otherwise  make 
the  same  an  illegal  practice,  payment,  employment,  or 
hiring,  and  thereupon  such  candidate,  agent,  or  person 
shall  not  be  subject  to  any  of  the  consequences  under 
this  Act  of  the  said  act  or  omission. 

Dottglaa  Walher  for  the  applicants. — I  appear 
here  for  the  foar  candidates,  and  the  printer  of 
these  placards,  who  have  been  proceeded  against 
under  the  Municipal  Elections  Act  1884,  and  I 
have  given  such  notice  of  our  application  for  the 
order  sought  as  will  no  doubt  appear  sufficient 
to  the  court.  This  application  is  the  result  of  a 
summons  taken  out  against  my  five  clients  for  an 
illegal  practice,  the  hearing  of  which  was  post- 
poned by  the  justices  till  this  application  was 
neard.  The  fssuing  of  the  placards  without  the 
printer's  name  and  address  is  no  doubt  an  illegal 
practice  under  sect.  14  of  the  Act,  but  in  this 
case  was  attributable  to  inadvertence,  and  was 
not  the  result  of  corrupt  practices.  If  the  court 
thinks  fit  to  grant  an  order  under  sect.  20,  we 
may  be  excused  from  the  consequences  of  having 
acted  in  contravention  of  the  Act.  [Grove  J, — 
This  section  seems  to  enable  the  judges  to  dispense 
with  the  penal  provisions  in  the  Act ;  and,  looking 
at  the  punishment  provided  for  this  offence,  I  do 
not  see  the  necessity  for  such  dispensing  power ; 
it  may  be  a  nominal  fine.]    Not  so,  for  if  the 


offending  party  be  a  candidate,  and  does  not  get 
such  an  order  as  we  seek,  he  may  (among  other 
consequences)  be  disfranchised.  The  candidates 
may  be  held  liable  for  the  act  of  the  printer,  as 
their  agent,  even  though  his  act  of  omission  was 
against  their  directions.  It  is  enough  for  me  to 
show  that  what  was  omitted  to  be  done  arose 
through  inadvertence,  and  not  from  any  want  of 

E^ood  faith.  The  affidavits  show  that  it  was  sa 
The  learned  counsel  here  read  various  affidavits, 
including  the  two  set  out  above.]  These  docn- 
ments  clearly  show  that  the  candidates  gave 
orders  to  the  printer  to  put  his  name  and  address 
to  any  bills  issued  on  their  behalf,  and  the  printer 
gave  similar  orders  to  his  workmen,  and  that  it 
was  due  to  the  inadvertence  of  the  latter  that  the 
printer's  name  and  address  were  omitted. 

Grove  J. — I  think  enough  has  been  shown  in 
this  case  to  enable  us  to  mase  the  order.  I  must, 
however,  add  that  it  must  not  be  taken  as  a 
precedent  that,  because  there  is  a  mistake  or 
inadvertence  in  this  case,  such  shall  always  be  so 
treated  in  the  future.  I  should  be  inclmed  to 
take  a  stricter  view  of  these  inadvertences  when 
the  Act  shall  become  better  known. 

HuDDUBSTON  T). — We  must  be  satisfied  of  two 
things — first,  that  the  infringement  of  the  statute 
arose  from  inadvertence,  accidentcJ  miscalcala- 
tion,  or  some  other  reasonable  cause ;  next,  tha«i  it 
did  not  arise  from  any  want  of  good  faith,  I  think 
that  here  such  is  the  case  has  been  sufficiently 
made  out,  and  I  agree  that  this  application  should 
be  allowed.  ^^  ^^^^^  ^  ^^^  y^  ^^j 

Solicitors  for  the  applicants,  Qedge,  Kirby,  and 
M^lettf  for  Wright,  WiUiams,  and  Jamea,  Leicester. 


OBOWV   OABBB   BE8BBYBD. 

Saturday,  June  28, 1884. 

(Before  Grove,  Stephen,  Watkin  Whlums, 
Mathew,  and  Hawkins,  J  J.) 

Beg.  v.  Stefhenson.  (&) 

Caroner-^Interference  wUh — Ohsiruetion  of  cowne 
of  Justiee  —  Juriadtction  of  coroner — Bumwg 
body  after  Ojopotntment  and  hqfore  holding  of 
inqueet-^Misdemeanowr, 

It  ie  an  indictable  miedemeanour  wilfully  to  |>r0- 
vent  the  holding  of  an  inquest  of  which  a  coroner 
has  given  notice,  or  to  destroy  a  body  upon  whiA 
an  i^iquisition  ought  to  be  held. 

Where,  therefore,  a  coroner  bond  fide  believei  infor- 
mation given  to  him  to  be  ime,  which,  if  <rve, 
would  necessitate  the  holding  cf  an  inquest,  U  ti 
the  duty  of  the  coroner  to  hold  an  inqtiest  ,*  and 
it  is  a  misdemeanour  to  prevent  the  holding  oj 
such  inquest,  notwithstanding  thai  the  informa- 
tion given  to  the  coroner  was  in  fact  untrue, 

A  coroner,  however,  has  not  ar^  absolute  right  io 
hold  an  inqusst  in  any  case  he  chooses.    In  order 

(a)  That  the  act  or  omission  of  printing,  pnb) 

l>lished. 


or  posting,  or  causing  to  be  printed,  published,  or  i 
the  bill,  placard,  or  poster  referred  to  in  the  aiBosTit  of 
Wm.  Goggs,  sworn  on  the  24th  day  of  Jannary  1885,  bets 
exception  from  the  provisions  of  the  Municipal  Eleotions 
(Corrupt  and  Illegal  Practices)  Act  1884,  which  would 
otherwise  make  we  same  an  illegal  practice. 
(b)  BqMrted  toy  B.  CuirvareHAM  Qunr,  Bm|.,  BiniitM^-Uv. 
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to  justify  him  in  holding  an  inquest  he  rrmst  have 
retMonahle  grounds  for  believing  that  the  death 
was  catued  oy  tmnatural  means. 

Case  reserved  by  Hawkins,  J.  for  consideration  of 
this  court,  which  was  stated  as  follows : — 

The  defendants  were  tried  before  me  at  the 
assizes  holden  at  Leeds,  on  the  15th  May  last, 
npon  an  indictment  in  substance  charging  them 
with  having  burnt  the  dead  body  of  an  illegiti- 
mate infant  child  (named  George  Stephenson) 
to  which  the  defendant  Elizabeth  Stephenson 
had  recently  given  birth,  with  the  intent  to  pre- 
vent the  holding  of  an  inquest  upon  it.  The 
defendants  were  both  found  giiilty ;  but  I  deferred 
passing  sentence,  and  admitted  them  to  bail, 
until  the  opinion  of  the  Court  of  Criminal  Appeal 
could  be  ootained  upon  certain  questions  oi  law 
which  I  reserved  at  the  request  oi  their  counsel. 

The  defendant  Elizabeth  was  on  the  17th  Dec. 
1883,  confined  of  the  child  in  question  at  the 
house  of  a  Mrs.  Atkinson,  at  Cayton,  near  Scar- 
borough, in  the  North  Eiding  of  Yorkshire,  with 
whom  it  lived  until  its  death  on  the  morning  of 
the  12th  Jan.  last. 

On  the  9th  Jan.  the  defendant  Elizabeth  took  it 
out  for  the  da>7 ;  it  was  then  quite  well ;  but  on 
the  following  day  it  was  very  poorlyand  had  fits, 
and  it  remained  ill  until  its  death.  The  dead  body 
remained  in  the  house  of  Mrs.  Atkinson  until  the 
night  of  the  following  Monday,  when  it  was 
surreptitiously  taken  away  by  the  two  defendants, 
and  burnt,  to  prevent  the  coroner  from  holding 
an  inquest  upon  it. 

The  defenoant  Ann  is  the  mother  of  Elizabeth, 
and  they  lived  together  at  Cayton  in  a  cottage 
opposite  Mrs.  Atkinson's. 

it  is  fair  to  the  defendants  to  say  that  there 
was  no  evidence  before  me  to  show  that  the  death 
of  the  child  was  due  to  an^  misconduct  of  theirs  i 
but,  nevertheless,  the  police,  in  the  discharge  of 
their  duty,  communicated  to  the  coroner  for  the 
Korth  Eidinjp^  the  fact  of  the  death  of  the  child, 
and  such  iu&rmation  respecting  it,  the  honesty 
and  bona  fides  of  which  he  had  no  reason  to  doubt, 
as  led  him  to  the  conclusion  that  it  was  his  duty 
to  hold  an  inquest  upon  the  body.  There  was  no 
proof  that  the  information  given  to  the  coroner 
was  true,  but  the  coroner  honeatlv  believed  it  to 
be  so.  And  it  must  be  taken  as  a  fact  that  if  the 
information  was  true  it  was  the  imperative  duty 
of  the  coroner  to  hold  an  inquest. 

The  coroner  accordingly  appointed  the  after- 
noun  of  the  following  day,  Tuesday,  the  16th  Jan., 
for  the  holding  of  such  inquest.  Of  this  the 
defendants  had  knowledge  on  the  Monday  evening. 
The  jury  were  duly  assembled,  and  the  coroner 
attended  pursuant  to  his  appointment.  The 
inanest,  however,  could  not  be  nolden  because  the 
body  was  not  forthcoming,  it  having  been  on  the 
night  of  the  Monday  secretly  taken  from  the 
house  of  Mrs.  Atkinson  and  burnt  by  the  two 
defendants  as  above  stated. 

At  the  close  of  the  case  for  the  prosecution, 
the  learned  counsel  for  the  defendants  (Mr.  Stuart 
"Wortley  for  Ann,  and  Mr.  Mellor  for  Elizabeth) 
objected  to  the  sufficiency  of  the  indictment ;  that 
the  preliminary  averments  do  not  allege  that  the 
case  was  a  proper  one  for  an  inquest,  or  that  the 
proposed  inquest  was  one  which  ought  to  be  held ; 
that  the  information  on  which  the  coroner  acted 
should  have  been  set  out ;  and  that  it  ought  to 
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have  been  shown  that  the  case  was  one  in  which 
the  coroner  was  bound  to  hold  an  inquest. 

I  reserved  these  objections  for  the  opinion  of 
this  court.  A  copy  of  the  indictment  accompanies 
this  case. 

It  was  then  objected  that  there  was  no  evidence 
of  the  truth  of  the  information  given  to  the 
coroner. 

I  overruled  that  objection,  and  held  that,  if  the 
information  given  to  the  coroner,  and  honestly 
believed  by  him  to  be  true,  was  such  as,  assuming 
its  truth,  to  make  it  his  duty  to  hold  an  inquest, 
he  was  fully  justified  in  directing  the  inquest  to  be 
holden ;  and  that  the  jurisdiction  of  a  coroner  to 
hold  an  inquest  does  not  depend  upon  the  truth  of 
the  information  forwarded  to  him,  which,  if  true, 
would  make  it  his  duty  to  interfere  and  hold  a 
court  of  inquiry  on  view  of  the  body.  I  Gfave 
Mr.  Wortlev  leave,  however,  to  raise  the  question, 
if  he  thought  fit,  on  the  argument  of  this  case. 
It  must,  however,  be  taken  that,  assuming  the 
circumstances  brought  to  the  attention  oi  the 
coroner  to  be  facts,  he  was  abundantly  justified 
in  the  course  he  took. 

The  learned  counsel  for  the  defendants  further 
ol}jected  that,  assuming  the  coroner  to  have 
rightly  determined  to  hold  the  inquest,  and  the 
defendants  to  have  secretly  obtained,  and  burnt, 
and. disposed  of  the  body  with  the  intent  to  pre- 
vent the  inquest  being  held,  and  so  to  obstruct 
the  coroner  m  the  execution  of  his  duty,  that  did 
not  amount  to  a  criminal  offence.  I  held  that  it 
did,  and,  having  directed  the  jury  in  accordance 
with  these  rulings,  the  jury  found  Both  defendants 
guilty. 

I  reserved  the  questions  of  law  above  raised 
for  the  opinion  of  this  court. 

If  my  rulings  are  correct,  and  any  one  or  more 
counts  of  the  indictment  are  good,  the  conviction 
is  to  stand.    If  otherwise,  it  will  be  reversed. 


(Signed) 


H.  Hawkins. 


Stuart  Wo^iley  fynth  him  H.  G.  Taylor)  ^  for  the 

Erisoners,  contended  that  the  conviction  could  not 
e  supported,  inasmuch  as  it  did  not  show  any 
offence  at  common  law,  and  the  offence  of  burn- 
ing a  dead  body  was  not  a  statutory  offence. 
[Stephen,  J.-r-Here  the  charge  is  the  burning  a 
dead  body  in  order  to  prevent  an  inquest  bemg 
held  upon  it.]  That  has  never  been  held  to  be  an 
offence.  [Ghove,  J. — ^If  it  is  not  an  offence,  it 
could  be  done  in  every  case  of  child  murder  and 
in  order  to  conceal  the  dead  body  of  an  illegiti- 
mate child,  which  would  clearly  be  illegal.]  In 
Eeg.  V.  PHce  (15  Cox  C.  C.  389 ;  12  Q.  B.  Div.  247) 
Stephen,  J.  laid  it  down  that  it  is  essential  to  the 
offence  of  disposing  of  a  body  so  that  an  inquest 
cannot  be  held  upon  it  that  the  inquest  which 
it  is  proposed  to  hold  is  one  that  ought  to  be  held. 
Here  it  is  found  that  the  inquest  was  unnecessary, 
and  tTierefore  it  ought  not  to  have  been  lelct. 
[Stephen,  J. — In  that  case  I  did  not  say  that  if 
there  were  no  grounds  for  holding  an  inquest  it 
would  be  legal  to  prevent  it.  Here  my  brother 
Hawkir^  held  that  there  were  fair  grounds  for 
holding  an  inquest.]  These  grounds  should  have 
been  proved  then ;  the  fact  of  the  death  having 
been  sudden  is  not  a  sufficient  ground ;  the  death 
must  be  shown  to  have  been  violent.  According 
to  Holt,  C.J.  in  Anon.  (7  Mod.  15,  p.  10) :  "  It  is 
matter  indictable  to  bury  a  man  who  dies  a  violent 
death  before  the  coroner  has  sat  upon  him,"  and 
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not  who  is  supposed  to  have  died  a  violent  death. 
[Gkove,  J. — The  very  object  of  holding  an  inquest 
is  to  ascertain  the  cause  of  death,  which  object 
must  be  frustrated  where  the  body  is  destroyed 
before  the  inquest  can  be  held.]  In  this  case, 
however,  there  was  no  reason  for  suspicion. 
[Grove,  J. — No;  but  if  it  were  legal  in  such 
a  case  as  this,  would  it  not  be  legal  where  there 
was  reason  for  suspicion?]  Not  if  the  death 
were  violent.  [Grove,  J. — ^Whether  the  death  was 
violent  or  not  is  the  very  thing  the  coroner  has 
to  inquire  into.]  In  order  to  justify  the  holding 
an  inquest,  it  must  appear  that  there  was  a 
reasonable  ground  for  so  doing,  not  merely  that 
the  coroner  believed  there  was  such  ground. 
[Hawkins,  J. — But  the  fact  cannot  be  known 
before  the  inquiry,  and  the  legality  of  the  inquiry 
cannot  depend  upon  the  result.]  The  prisoners 
did  not  know  of  the  information,  and  therefore 
could  not  know  that  there  were  any  grounds  for 
holding  an  inquest.  [Hawkins,  J. — It  is  a  common 
law  offence  to  obstruct  a  constable  in  the  execu- 
tion of  his  duty ;  and  the  fact  of  an  arrest  having 
been  made  illegally  does  not  paUiate  any  inter- 
ference with  the  constable  who  made  the  arrest. 
Watkin  Williams,  J. — Suppose  that  the  obstruc- 
tion consisted  merely  in  the  concealing  the 
accused  P]  That  mi^ht  be  a  case  of  obstructing 
the  course  of  justice,  which  would  be  very 
different  from  the  present,  for  a  coroner's  inquest 
is  merely  an  inquiry.  What  the  prisoners  did 
was  not  an  offence  by  statute  nor  at  common  law, 
and  the  conviction  should  therefore  be  quashed. 
In  support  of  the  above  contention  the  following 
authorities  were  cited,  viz.  : 

2  HaIe*B  Pleas  of  the  Crown,  56,  57  ; 

Beg.  y.  The  Justices  of  Kent,  11  East,  229 ; 

Jenris  on  Coroners,  1880,  pp.  28,  29,  31 ; 

Reg.  V.  Clark,  1  Salk,  877 ; 

Beg.  V.  aolgard,  2  Stra.  1097;  2  Hawk.  P.  C.  bk.  2, 

0.9,8.23; 

1  Bnssell  on  Crimes,  620. 

Meeh,  on  behalf  of  the  prosecution,  contended 
that  a  coroner's  inq^uest  formed  part  of  the 
administration  of  justice*  and  to  obstruct  it  was 
to  obstruct  the  course  of  justice,  which  was 
indictable  under  4  Edw.  1,  st.  2.  The  duty  of  the 
coroner  is,  nj^n  information  given  to  him,  to  hold 
an  inquest  if  he  think  fit,  which  clearly  gives 
him  a  discretion,  but  compels  him  not  to  dis- 
regard the  information  where  he  honestly  believes 
the  information.  Believing  the  information,  he 
is  bound  to  hold  an  inquest,  and  to  obstruct  him 
in  doing  so  must  clearly  be  an  offence.  Even,  if 
the  coroner  believed  the  information  to  be  false,  it 
would  be  his  duty  to  ascertain  whether  it  was 
false  or  true,  and,  if  the  holding  of  an  inquest 
was  the  only  means  of  ascertaining,  he  would  be 
bound  to  hold  the  inquest.  Here,  however,  there 
was  nothing  to  show  that  the  information  was 
untrue.  The  prisoners  are  found  to  have 
destroyed  the  body  in  order  to  prevent  the 
inquest  being  hela  upon  it,  which  was  an 
obstruction  of  the  course  of  justice  and  a  mis- 
demeanour at  common  law.  It  would  have  been 
another  matter  had  the  coroner  not  appointed  an 
inquest ;  but  one  having  been  appointed,  it 
became  an  offence  to  prevent  its  being  held  in 
any  way. 

Stuart  WortUy  in  reply. 

Grove,  J.— The  two  points  submitted  for  our 
consideration  and  decision  w^ :  Whether  it  is  an 


indictable  misdemeanour  wilfully  to  prevent  the 
holding  of  an  inquest  of  which  the  coroner  has 
given  notice,  and  whether  there  is  sufficient  on 
this  case  to  show  that  the  coroner  had  the  rigbfe 
and  power  to  hold  one.    No  case  absolutely  in 
point  has  been  referred  to,  but  there  are  many  cases 
which  show  that  interfering  with,  and  preventing 
the  performance  of,  duties  imposed  upon  officers 
by  statute  is  a  misdemeanour  at  common  law. 
Now,  the  holding:  of  an  inquest  is  a  matter  of 
great  public  importance,  ^nd  it  is  most  impor- 
tant that,  where  a  coroner  has  reasonable  grounds 
for  holding  an  inquest,  he  should  not  bo  pre- 
vented from  doing  so,  otherwise  the  consequences 
would  be  most  formidable.    Child  murder  espe- 
cially would  be  more  likely  to  go  unpunished, 
if  by  disposing  of  the  bodies  by  burning  the 
only  evidence  perhaps  of   the  crime  could  be 
destroyed.      The    very   object   of    a    coroner's 
inquest  is  to  ascertain  the  cause  of  death,  and 
it  certainly  is  not  the  law  that  the  coroner  must 
be  certain  of  the  cause  of  death  before  he  can 
hold  an  inquest,  which  would  be  the  effect  of  the 
argument    that    the   prisoners   cannot   be   con- 
victed, although  the  coroner  acted  reasonably  in 
determining  to  hold  the  inquest,  if  the  inquest 
should   prove  to   be   unnecessary.     Under  the 
statute  of  Edw.  1,  the  coroner's  duty  is  to  act 
on  information,  and  the  inquest  is  held  to  test 
the  information.    It  is  said  in  Bracton  3,  c.  5, 
and  Home's  Mirrour,  p.  38,  that  the  statute  is 
in  aflirmance  of  the  common  law,  and  merely 
directory.    Now,  the  statute  says,  "  The  coroner, 
if  he  be  certified  by  the  'king's  bailiffs  or  other 
honest  men  of  the  country,  shall  go  to  the  place 
where  any  be  slain,  or  suddenly  dead  or  wounaed," 
nothing  being  said  about  murder.    An  examina- 
tion of  the  body  is  required  by  the  statute,  and 
the  whole  wording  shows  that  an  inquiry  into  the 
cause  of   death   is   intended,  which    would  be 
useless  had  the  coroner  to  satisfy  himself  by 
evidence  as  to  the  cause  of  death  previously  to 
holding  the  inquest.    That  beinff  so,  do  not  the 
facts  here  show  that  the  coroner  had  a  reasonable 
suspicion  that  the  child  came  to  its  death  hy 
violent  or  unnatural  means  P     In  my  opinion 
they  do.    The  case  states  that :  "  The  pohce,  in 
the  discharge  of  their  duty,  communicated  to 
the    coroner    for   the   Nortn    Biding    the  fact 
of  the  death  of  the  child,  and  such  information 
respecting  it,  the  honesty  and  bona  fides  of  which 
he  nad  no  reason  to  doubt,  as  led  him  to  the 
conclusion  that  it  was  his  duty  to  hold  an  inqnest 
upon  the  body."    I  am  clearly  of  opinion  that  it 
was  the  duty  of  the  coroner  to  hold  the  inquest, 
inasmuch  as  he  believed  the  information  to  be 
true ;  and  the  case  finds  as  a  fact  that  the  body 
was    burnt  in  order  to   prevent    the  canying 
out  of  this  dutj.     In  the  case  in  Mod.  Iten. 
(ubi  mp.)  it  is  said  that :  "  It  is  matter  indictable 
to  bury  a  man  who  dies  a  violent  death  before 
the  coroner  has  sat  upon  him."    The  expression 
there  is  certainly  **  a  violent  death ; "  but  that 
does  not,  in  my  opinion,  mean  a  death  which 
must   have  been  proved  to  have  been  violent 
before  the  inquest,  but  means  a  death  which 
appeared  to   have  been  violent,  or  which  was 
discovered  to  have  been  violent  upon  the  holding 
of  the  inauest.     What  Lord  Holt  said,  in  my 
opinion,  shows  that  the  destruction  of  a  body 
before  the  holding  of  an  incjuest  upon  it,  with 
the  object  of  preventing  an  inqueet  beiag  held, 
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is  a  misdemeanour.  If  it  is  a  crime  to  bury  a 
body,  a  fortiori  is  it  a  crime  to  bum  it ;  for  in 
the  one  case  it  maj  still  be  possible  to  exhume 
the  body  in  order  to  ezamme  it,  but  in  the 
other  all  trace  of  the  manner  in  which  the  death 
was  come  to  is  absolutely  destroyed.  It  is 
enough  here  to  say  that  the  coroner  had  a  ri^ht 
to  hold  the  inquest,  and  the  prisoners,  having 
secretly  and  intentionally  burnt  the  body  in  order 
to  prevent  the  inquest  beinc:  held,  were  rightly 
convicted  of  a  misdemeanour. 

Stephen,  J. — I  am  of  the  same  opinion.  It  is 
a  misdemeanour  to  des'roy  a  body  upon  which  an 
inquisition  ought  to  be  held  to  prevent  such 
inquest  being  I  eld.  This  law  appears  to  result 
from  many  decisions  and  authorities,  all  of  which 
are  summed  up  in  the  report  of  the  Criminal  Law 
Commissioners,  between  1841  and  1845.  It  has 
not,  however,  been  expressly  decided  in  what  cases 
an  inquest  should  be  held ;  and  the  second  ques- 
tion tor  us  to  decide  is,  whether  it  is  a  mis- 
demeanour to  interfere  in  cases  where  an  inquest 
ought  to  be  held  only,  or  is  it  also  a  misdemeanour 
to  interfere  in  cases  where  the  coroner  considers 
an  inquest  ought  to  be  held.  In  deciding  this 
point  we  are  not  creating  a  new  offence,  but  only 
declaring  what  the  law  is  with  regard  to  a  certain 
offence.  The  point  came  before  me  in  Beg»  v.  Price 
(ubi  8tip.),  and  I  cannot  better  express  my  meaning 
than  by  reading  the  view  I  took  of  the  matter 
then.  In  that  case  I  said :  "  It  is  a  misdemeanour 
to  prevent  the  holding  of  an  inquest,  which  ought 
to  be  held,  by  disposing  of  the  body.  It  is  essential 
to  this  offence  that  tne  inquest  which  it  is  pro- 
posed to  hold  is  one  that  ought  to  be  held.  The 
coroner  has  not  an  absolute  right  to  hold  inquests 
in  every  case  in  which  he  chooses  to  do  so.  It 
would  be  intolerable  if  he  had  power  to  intrude 
without  adequate  cause  upon  the  privacy  of  a 
family  in  distress,  and  to  interfere  in  their 
arrangements  for  a  funeral.  Nothing  can  justify 
such  an  interference,  except  a  reasonable  sus- 
picion that  there  may  have  oeen  something  pecu- 
liar in  the  death,  and  that  it  may  have  been  due 
to  other  causes  than  common  illness.  In  such 
cases  a  coroner  not  only  maj,  but  ought,  to  hold 
an  inquest,  and  to  prevent  him  from  doin^  so  by 
disposing  of  the  body  in  any  way — for  an  inquest 
must  be  held  on  view  of  the  body — is  a  mis- 
demeanour." I  say  the  same  now,  and  agree  with 
my  brother  Grove.  In  my  opinion,  any  other  view 
would  result  in  an  absurdity.  Were  a  coroner  to 
insist  upon  holding  an  inquest  without  having 
reasonable  grounds  for  holding  it,  I  do  not  say 
that  he  would  not  be  liable  to  an  action.  But  if  a 
person  destroys  a  dead  body  or  removes  it  in 
order  to  prevent  an  inquest  bein^  held,  he  is 
ffuilty  of  an  offence  if  the  inouest  intended  to  be 
neld  was  one  which  might  lawfully  have  been 
held.  The  destruction  of  the  body  is  an  obstruc- 
tion of  an  officer  of  justice  in  the  performance  of 
his  duty,  which  amounts  to  a  misdemeanour.  The 
simple  facts  here  are  that  the  coroner,  upon  infor- 
mation which  he  believed,  and  which  if  true  made 
it  his  duty  to  hold  an  inquest,  appointed  an  inquest. 
The  defendants,  knowing  this,  aestroyed  the  oody 
in  order  to  prevent  the  holding  of  the  inquest,  or, 
in  other  words,  the  execution  by  the  coroner  of 
his  duty,  and  were,  in  my  opinion,  rightly  con- 
victed. 

Watkin  Williams,  J.— I  agree  with  my  learned 


brothers  upon  the  only  points  which  are  really 
reserved  in  this  case,  and,  but  for  other  points 
having  been  discussed,  which  are,  in  my  opinion, 
collateral  to  the  point  reserved,  I  should  not  add 
anything  to  what  has  been  said.  The  first  propo- 
sition is  that,  where  a  coroner  has  information 
which  he  believes,  which  information  if  true  would 
justify  an  inquest,  he  is  bound  to  hold  the  in- 
quest ;  and  I  am  clearly  of  opinion  that  where  he 
has  such  information,  and  hondjide  believes  it  to 
be  true,  he  has  jurisdiction  to  hold  an  inquest. 
The  second  proposition  is  that  to  obstruct  a 
coroner  in  the  performance  of  his  duty,  under 
such  circumstances,  is  a  misdemeanour,  and  I 
have  no  doubt  whatever  that  it  is. 

Mathew,  J. — I  am  of  the  same  opinion.  I  think, 
however,  that  we  are  not  prevented  from  dealing 
with  all  the  arguments  which  have  been  laid 
before  us.  Now,  were  the  statutory  duties  of 
the  coroner  interfered  with  ?  It  is  argued  that 
because  the  coroner  has  no  jurisdiction  unless 
a  crime  has  been  committed  or  a  death  has  been 
violent,  there  has  been  no  such  interference.  It 
is  clear,  however,  that  the  coroner's  jurisdiction 
is  not  so  limited,  and  that  he  is  bound  to  hold 
an  inquest  if  he  honestly  believes  the  information 
given  to  him,  and  has  reasonable  grounds  for 
believing  that  that  information  warrants  his 
holding  the  inquest.  Again,  it  is  argued  that, 
even  if  the  coroner  is  bound  to  hold  the  inquest, 
it  is  no  offence  to  obstruct  his  doing  so  where 
the  defendants  were  ignorant  of  the  information 
upon  which  he  was  acting,  which  information 
was  in  fact  untrue.  The  effect  of  that,  however, 
would  be  to  allow  others  than  the  coroner  to 
decide  whether  an  inquest  should  be  held  or 
not,  and,  in  my  opinion,  it  would  never  do  to  take 
away  the  right  of  the  coroner  to  decide  that 
question,  and  to  free  him  from  the  responsi- 
bility of  his  decision. 

Hawkins,  J. — ^At  the  trial  I  had  not  any  serious 
doubt  upon  the  matter,  and  it  was  the  general 
importance  of  the  case  and  its  importance  to  the 
defendants  which  induced  me  to  reserve  the 
(questions.  In  my  opinion,  where  a  coroner  has 
information,  which  if  true  makes  it  his  duty  to 
hold  an  inquest,  and  he  bond  fide  believes  in  the 
truth  of  that  information,  he  is  bound  to  hold  the 
inquest.  His  jurisdiction  does  not  depend  on  the 
truth  of  the  mformation,  but  upon  his  bond  fide 
belief  in  its  truth,  and  cannot  depend  upon  the 
actual  result  of  the  inquiry.  It  is  found  that  the 
coroner  believed  information  he  had  to  be  true, 
and  it  was  therefore  his  duty  to  hold  the  inquest. 
The  body  was  destroyed  to  render  it  impossible 
to  hold  an  inquest  upon  it,  and  that  was  in  my 
opinion  an  obstruction  of  the  coroner  in  the  exe- 
cution of  his  duty,  and  the  defendants  were 
guilty  of  a  misdemeanour,  and  rightly  convicted. 

CofwicHon  a^vrmed. 

Solicitors  for  the  Crown,  Hiffe  and  Co.,  for 
Tcuker  Hart,  Scarborough. 

Solicitors  for  the  defendants,  Watts  and 
KiixMng^  Scarborough. 
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Sij|rm£  Court  of  liitotnre. 

♦ 

COURT   OF   APPEAL. 

Jan.  13, 14,  and  16. 

(Before  Bbett,  M.E.,  Cotton  and  Lindlet,  L.  J  J.) 

Yates  (plaintiff  in  error)  v.  The  Queen,  (a) 

ERBOR  PROM  THE   QUEEN'S  BENCH  DIVISION. 

Libel — CHminal  jprosecxUxon — Criminal  informO' 
Hon — Fiat  of  Director  of  Public  Prosecutiona — 
Newspaper  Lihel  and  Registration  Act  1881 
(44  ^  45  Vict.  c.  60),  «.  3. 

By  the  Newspaper  Libel  and  Registration  Act  1881 
(44  8f  45  Vict.  c.  60),  «.  3,  "  wo  criminal  prosecu' 
tion  sliall  be  commenced  a/fainst  any  proprietorf 
piiblisher,  editor,  or  any  person  responsible  for  the 
publication  of  a  newspaper,  for  any  libel  mib' 
Lislied  therein,  without  the  toriitenfiat  or  atloW' 
ance  of  the  Director  of  Public  Prosecutions 
.     .     .    being  first  had  and  obtained.*' 

Held,  that  this  section  does  not  apply  to  criminal 
informations  filed  by  leave  of  tlie  court,  and  there- 
fore  the  plaintiff  in  error  was  rightly  convicted, 
on  such  an  information,  for  a  libel  published  in  a 
newspaper  of  which  he  wa^  tliepropnetor,  aUlwugh 
tlie  fiai  of  tlie  Director  of  Public  Prosecutions  had 
not  been  obtained. 

A  RULE  nisi  for  a  criminal  information  on  behalf 
of  the  Earl  of  Lonsdale  against  the  defendant  (now 
plaintiff  in  error),  the  proprietor  of  the  World 
newspaper,  for  a  libellous  article  published  in  that  | 
paper  aspersing  the  EarFs  character,  was  moved 
for  and  obtained  without  "the  written  fiat 
of  the  Director  of  Public  Prosecutions,"  as 
prescribed  by  sect.  3  of  the  Newspaper  Libel  and 
Begistration  Act  1881  (44  &  45  Vict.  c.  60),  (b) 
having  been  first  obtained ;  that  official  having 
refused  an  application  that  was  made  to  him  on 
behalf  of  the  Earl  for  a  fiat,  because  he  was  of 
opinion  that  he  ought  not  to  interfere  with  the 
discretion  of  the  court  who  were  about  to  be 
applied  to  for  the  rule ;  and  when  the  rule  was 
afterwards  argued  and  made  absolute  the  point 
was  not  raised  or  alluded  to. 

Subseq[uentlv,  however,  a  rule  nisi  to  quash  the 
information  for  invalidity,  in  having  been 
irregularly  and  impropNerly  granted  in  the  absence 
of  the  necessary  previous  fiat,  was  obtained  by 
C  Russell,  Q.C..  m  behalf  of  the  defendants,  and 
against  that  rule 

Sir  H.  James,  Q.C.,  Attorney-General  (with 
whom  were  C.  HaU,  Q.C.  and  Danckwerts),  on 
behalf  of  the-  prosecutor,  the  Earl  of  Lonsdale, 
showed  cause,  and  in  support  of  his  argu- 
ments, the  scope  and  nature  of  which  sufficiently 
appear  in  the  several  considered  judgments  of 
the  court,  he  cited  and  referred  to  the  following 
cases  and  authorities : 

Rex  V.  Wilkes,  4  Burr.  2527 ; 

Wilkes  V.  The  King  (in  error),  Wilmot,  882  ; 


(a)  Reported  by  Hbnby  Leigh  and  P.  B.  Hdtchins,  Eaqrs., 
Barri8tera-at-Law. 

(b)  That  seotion  enacts  that  "no  criminal  prosecution 
shall  be  commenced  against  any  proprietor,  publisher, 
editor,  or  any  person  responsible  for  the  publication  of 
a  newspaper,  tor  any  libel  published  therein,  without 
the  written  fiat  or  allowance  of  the  Director  of  Public 
Prosecutions  in  England,  or  Her  Majesty's  Attorney- 
General  in  Ireland,  being  first  had  and  obtained." 


Bex  Y.  Berchet  and  others.  Show.  101 ; 

Fountain*s  case,  1  Sid.  152 ; 

Bex  y.  PhUMps,  8  Burr.  1564  ,  4  lb.  2069  ; 

Heydon*9  ease,  S  Bep.  7 ; 

Harding  v.  Preece,  47  L.  T.  Bep.  N.  8.  100,  at  p. 
105;  51  L.  J.  515,  O.  B.  at  p.  523;  9  Q.  B.  Div. 
281,  at  p.  297  (per  Watkin  WilliamB,  J.) ; 

Thatcher  and  Waller's  case,  Sir  T.  Jones,  53 ; 

Dr.  Fost^'e  case,  11  Bep.  56  b ; 

Smith  Y.  Commissioners  of  Sewers,  1  Mod.  44 ; 

Smith's  case,  1  Yentr,  66 ; 

Bex  ▼.  Morely,  2  Burr.  1040 ; 

Ex  parte  The  Postmnster-Oeneral ;  Be  Bonham,  40 
L.  T.  Bep.  N.S.  16;  10  Gh.  Diy.  195 ;  48  L.  J.  84, 
Bank.; 

Hawk.  P.O.  bk.  2,  cap.  3,  "Court  of  iOag's 
Bench,"  cap.  26,  "  Informations  ** ; 

Bao.  Abr.  '*  Information,"  "  King's  Bench  " ; 

8 Com.  Dig.  "The  King's  B^di;"  4  lb.  "Infor- 
mation" ; 

4  BUckst.  Comm.  808 ; 

Tancred  on  Quo  Warranto  and  Informations,  90 ; 

Comer's  Crown  Office  Ptaotioe ; 

4  &  5  Will.  Sb  M.  c.  18 ; 

6  A  7  Vict.  0.  96  (Lord  Campbell's  libel  Act) ; 

22  &  23  Vict.  c.  17  (Vexations  Indictments  Act). 

[Lord  CoLEBiDGE,  C.J.  referred  to  Ditcher  ▼. 
Denison,  11  Moo.  P.  C.  324.] 

C.  Russell,  Q.C.  (with  him  were  Poland  and 
Qwynne  James),  for  the  defendant  (the  plaintiff 
in  error),  supported  the  rule. — ^The  scope  and 
nature  of  his  arguments  sufficiently  appear  in 
the  judgments  of  the  court.  He  referred  to  many 
of  the  cases  and  authorities  cited  by  the  Attomey- 
(^eneral  in  showing  cause,  and  in  addition  cited 
the  following : 

Beg.  y.  Steel,  35  L.  T.  Bep.  N.  S.  534;  46  L.  J.  1, 

M.  C. ;  2  Q.B.  Div.  87 ; 
Beg.   T.  Slater  (per  Denman  and  Hawkins,  JJ.), 

reported  in  the  Times  in  1881 ; 
Beg.  y.  Percy,  43  L.  J.  45,  M.  C. ; 
Maxwell   on  Interpretation   of  Statutes,   2  Chit. 

(Mm.  Law,  841,  cap.  22. 

[Lord  CoLERisGB,  C.J.  referred  to  Reg.  y. 
Fletclier,  in  the  Court  of  Appeal,  35  L.  T.  Bep. 
N.  S.  638 ;  2  Q.  B.  Div.  43 ;  46  L.  J.  4,  M.  C. 
Hawkiivs,  J.  referred  to  Reg,  v.  Brooks  and 
another.  2  Den.  C.  C.  B.  217.]        ^^^  ^„  ^ 

July  3. — The  Court  having  taken  time  to  con- 
sider, and  being  divided  in  opinion,  their  several 
written  judgments  were  now  delivered  seriatim 
as  follows : — 

Mathew,  J. — This  was  a  rule  to  quash  an 
infornuition  for  libel  filed  by  order  of  the  court 
against  the  defendant,  who  is  the  proprietor  of 
the  newspaper  the  World,  on  the  ground  that 
the  written  fiat  or  allowance  of  the  Director  of 
Public  Prosecutions  had  not  been  obtained. 
The  application  raised  the  question*  which 
turned  out  to  be  one  not  ^tsily  answered, 
whether  a  criminal  information  is  a  prosecu- 
tion within  the  meaning  of  sect.  3  of  the 
Newspaper  Libel  and  Registration  Act  1881. 
The  difficulty  of  ascertaining  the  meaning  of  Uie 
Le^lature  upon  the  point  is  one  of  a  class  with 
which  the  courts  are  but  too  familiar,  and  is  due 
to  the  fiict  that  the  language  of  the  enactment  is 
neither  wholly  popular  nor  altogether  technical, 
and  is  therefore  not  ^  be  interpreted  readily 
either  by  a  layman  or  a  lawyer.  The  attempt 
to  construe  the  Act  will,  it  seems  to  me,  be  bast 
made  by  a  consideration  of  the  state  of  the  law 
before  the  statute  passed,  and  of  the  provisions 
by  which  the  existing  law  was  intended  to  be 
amended.    Prior  to  the  Act  of  1881  a  newspiqper 
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proprietor,  publisher,   editor,   or   other    person 
responsible  for  the  publication  of  a  newspaper, 
might  be  proceeded  against  criminally  for  a  libel 
published  in  the  paper — first,  by  information  filed 
e»  officio  by  the  Attomey-CJeneral,  or  by    the 
Queen's  coroner,  by  order  of  the  Court  of  Queen's 
Bench,  under  4  &  5  Will.  &  M.  c.  18 ;  secondly,  by  a 
summons  or  warrant  issued  by  a  magistrate ;  and 
thirdly,  by  a  bill  of  indictment  presented  to  a 
grand  jury.    With  regard  to  proceedings  by  way 
of  criminal  information  at  tne  suit  of   private 
prosecutors,  it  was  only  when  the  libel  was  of  a 
nature,  to  use  the  language  of  Blackstone,  "  so 
gross,  notorious,  and  atrocious  "  as  to  justify,  in 
the  judgment  of  the  court,  a  departure,  in  the 
interest  of  the  public,  from  the  ordinary  course 
of  the  criminal  law,  that  an  information  could  be 
had  recourse   to.    A  defendant  was    protected 
from  the  vexatious  use  of  this  mode  of  proceeding 
by  the  requirement  that  judicial  sanction  should 
be  obtained  before  the  information  was  filed,  and 
also  by  theprovisions  of  the  4  & 6  Will.  & M.c.  18, 
and  6  &  7  Vict.  c.  96  (Lord  Campbell's  Libel  Act), 
which  entitled  a  successful  defendant  to  the  costs 
of  his  defence.    But  with  respect  to  proceedings 
before  a   magistrate   or   the    grand   jury,    the 
position  of  a  defendant  was  very  different.    In 
any  case  where  an  action  would  lie  for  a  libel 
without  proof  of  special*  damage,  criminal  pro- 
ceedings might  be  taken  by  a  private  prosecutor, 
and  an  application  might  l>e  made  to  a  magistrate 
to  send  a  defendant  for  trial,  or,  without  any 
notice  to  a  defendant,  a  bill  might  be  presented 
to  the  grand  jury.    This  was  a  state  oi  the  law 
likely  to  lead  to  great  abuses,  and  to  expose  the 
class  of  persons  responsible  for  the  publication  of 
newspapers  to  criminal  proceedings  of  the  most 
vexatious  and  harassing  description,  and  there 
was  the  further  grievance  that   the  costs  of  a 
successful  defence  could  not  be  recovered  from 
the  prosecutor.    It  was  with  this  state  of  things 
that  the  K.ewspaper  Libel  Act  1881  was  intended 
to  deal,  and  the  Act  contains  several  provisions 
for  the  protection  of  newspaper  proprietors,  the 
meaning  of  which  is  sufficiently  clear.     Sects. 
2,  4,  5,  and  6  are  meant  to  protect  newspaper  pro- 
prietors from  criminal  proceedings  in  respect  of 
libels  not  of  a  serious  nature,  and  these  sections 
clearly  relate  to  ordinary  criminal  proceedings 
only,  that  is,  to  proceedings  before  a  magistrate 
or  g^rand  jury.    Then  comes  the  question  upon 
which  our  judgment  in  this  case  depends — has 
the  3rd  section  any  wider  operation  P    By  sect.  3 
it  is  enacted  that  *'  No  criminal  prosecution  shall 
be  commenced  against  a  newspaper  proprietor  for 
any  libel  published  therein,  witnout  the  written 
fiat  or  allowance  of  the  Director  of  Public  Prose- 
cutions in  England,  or  Her  Majesty's  Attomey- 
Greneral  in  Ireland."    Does  tms  apply   to  the 
offences   of  the  character   referred   to  in   the 
other  sections  of  the  Act ;  or  is  it  applicable  to 
libels   of  every   description,  whether  grave    or 
trivial,  and  to  proceedings  by  way  of  criminal  in- 
formation,  as  well  as   to  proceeding  in    the 
ordinary  course  of  the  criminal  lawP    In  the  first 
place,  it  is  manifest  (and  this  was  conceded  in  the 
coarse  of   the   argument    by    the    defendant's 
oomisel)  that  the  ^d  section  does  not  apply  to 
criminal   informations   filed   by   the   Attorney- 
General;    for,   if   it  did,  the   Attorney- General 
coold  not  proceed  in  England  without  the  per- 
mission of  an  official  who  is  his  subordinate,  and 


acts  under  his  superintendence  under  the  Act 
(42  &  43  Vict.  c.  22,  s.  2),  nor  in  Ireland  without 
a  fiat  issued  by  himself.     Some  proceedings  other 
than  those  to  be    instituted  by  the   Attorney- 
Greneral  ex  officio  must,  therefore,  have  been  con- 
templated.   Then,    does    sect.    3    apply  to   the 
analogous  proceedings  of  a  criminal  information 
filed  by  order  of  the  court  P    The  object  of  the 
Act,  as  disclosed  in  sects.  2,  4,  5,  and  6,  was  to 
prevent  vexatious  prosecutions.    But,  as  regards 
proceedings  by  criminal  information  filed  by  the 
Queen's  coroner,  was  not  that  object  secured  by 
4  &  6  Will.  &  M.  c.  18  ?    Was  the  court  likely  to 
fail  to  discover  that  an  application  for  a  criminal 
information  had  been  made  vezatiously ;  and  if 
the  court  failed  to  make  the  discovery^  was  the 
public  prosecutor  likely  to  be  more  successful  F 
is  it  probable  that  Pa«rliament  intended  to  alter 
the  law  in  respect  of  the  classes  of  libels  usually 
dealt  with  by  criminal  informations?    It  would 
be   difficult  to  suggest  any  grounds   on  which 
newspaper  proprietors  could  rea^sonably  ask  for 
the  interference  of  Parliament  on  their  behalf; 
when,  for  instance,  a  libel  was  deliberately  pub- 
lished of  an  individual   so  malicious  and  inde- 
fensible that  the  court  would  order  a  criminal 
information.    Again,  was    it   meant    that   such 
libellers  should  nave  a  greater  protection  than 
ordinary  offenders — for  tnis  would  be  the  result 
of  holding  that  the  Act  of  1881,  as  well  as  the  Act 
of  William  and  Maiy,  applied  to  offenders  of  the 
former  class  P    But  consideration  of  the  probable 
intention  of  Parliament  cannot  avail  against  the 
clear  language  of  an  enactment,  and  it  was  argued 
for  the  defendant  that  sect.  3  was  perfectly  clear. 
But  is  that  so  P    The  section  says :  '*  No  criminal 
prosecution  shall  be  commenced  without  the  fiat," 
&c.    The  learned  counsel  for  the  defendant  was 
pressed,  during  the  argument,  to  say  at  what 
stage  of  the  proceedings  oy  way  of  criminal  infor- 
mation a  prosecution  could  be  said  to  have  com- 
menced.   He  admitted,  as  I  understood  him,  that 
the  fiat  of  the  Public  Prosecutor  might  not  be 
necessary  before  the  application  to  the  court  for 
an  order  to  file  the  information.    But  he  argued 
that  the  proceedings  assumed  the  character  of  a 
prosecution  within  the  meaning  of  the  section, 
and  that  so  the  prosecuting  "  commenced  "  when 
a  rule  nisi  had  been  obtained  from  the  court  to 
file  the  information,  and  the  rule  had  been  served 
on  the  defendant.    But  it  seems  clear  to  me  that 
the  commencement  of  the  prosecution  is  the  filing 
of  the  criminal  information.    The  order  of  the 
court  under  4  &  5  Will.  &  Mary  is  analogous  to 
the  fiat  under  sect.  3  of  the  Act  of  1881.    If  this 
be  so,  and  the  order  of  the  court  must  be  followed 
by  the  fiat  of  the  Public  Prosecutor,  it  must  have 
been  intended  by  the  Legislature  either  that  the 
Public  Prosecutor  should  agree,  as  of  course,  with 
the  court  and  allow  the  proceedings  to  be  con* 
tinned,  or  that  he  should  aiffer  and  prohibit  them. 
In  the  one  case  the  protection  of  his  fiat  would  be 
illusory;   in  the  other  he  would  necessarily  be 
called  on  (upon  what  material  does  not  appear)  to 
exercise  the  functions  of  a  court  of  final  appeal 
from  the  order  of  the  Queen's  Bench.    I  cannot 
suppose,  in  the  absence  of  apt  and  decisive  lan- 
guage for  the  purpose,  that  any  such  result  was 
intended  by  Parliament.    It  seems  to  me  so  un- 
reasonable that  I  am  bound,  if  it  be  jwssible  with- 
out violence  to  the  language  of  the  section,  to  find 
some  other  meaning  for  its  provisions.    I  think 
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the  proceeding  contemplated  by  sect.  3  did  not 
inclnde  a  criminal  information.  What  was  meant 
seems  to  me  to  have  been  a  prosecution  in  the 
ordinary  sense  of  the  term,  namely,  a  criminal 
charge  made  before  a  magistrate  or  grand  jury, 
and  not  the  extraordinary  proceeding  by  way  of 
criminal  information.  The  language  of  sect.  6  is 
strongly  confirmatory  of  this  view.  By  that  sec- 
tion every  libel  or  alleged  libel,  and  every  offence 
under  this  Act,  shall  be  deemed  to  be  an  offence 
within  the  meaning  of  the  Act  to  prevent  vexa- 
tious indictments.  It  may  not  be  easy  to  bring 
the  precise  terms  of  this  section  into  harmony 
with  the  rest  of  the  statute,  and  it  is  unnecessary 
to  determine  whether  sect.  3  and  sect.  6  are  each 
applicable  to  the  same  proceedings,  so  that  the 
fiat  of  the  Public  Prosecutor  and  the  order  of  a 
judge  would,  in  some  cases,  be  necessary  before  a 
private  prosecution  could  proceed.  But  offences 
punishable  by  criminal  information  are  clearly  not 
within  the  Vexatious  Indictments  Act,  which  con- 
templates only  ordinary  criminal  proceedings; 
and  it  would  seem  to  follow  that  such  offences 
were  not  within  the  meaning  or  operation  of 
sect.  3.  For  these  reasons  I  am  of  opinion  that 
the  3rd  section  of  the  Newspaper  Libel  and 
Eegistration  Act  1881  does  not  apply  to  criminal 
informations  filed  by  order  of  the  court,  and  that 
this  rule  must  be  discharged. 

Hawkins,  J. — I  am  of  opinion  that  the  3rd  sec- 
tion of  the  Newspaper  Libel  and  Registration  Act 
1881  (44  &  45  Vict.  c.  60)  applies  to  criminal  in- 
formation for  libel  at  the  instance  of  private  pro- 
secutors, and  that  the  written  fiat  or  allowance  of 
the  Director  of  Public  Prosecutions  is  a  necessary 
preliminary  to  the  commencement  of  such  cri- 
minal prosecutions,  which  commencement,  I  think, 
is  when  the  rule  nisi  for  the  criminal  information 
is  applied  for.  See  Clarke  v.  Postan  (6  C.  &  P.  423, 
per  Bosanquet,  J.),  where  the  mere  making  of  a  cri- 
minal charge  before  a  magistrate,  who  instantly 
discharged  it,  was  held  sufficient  foundation  for 
an  action  for-malicions  prosecution.  If  it  were 
otherwise,  the  most  scandalous  and  false  affidavits 
might  be  used  on  the  application  for  a  rule  niai 
with  impunity^  against  any  civil  action.  It  seems 
to  me  impossible  to  say  that  a  criminal  informa- 
tion under  which  (if  found  guilty)  a  person  may 
be  imprisoned  and  fined  as  a  criminal  is  not  a 
"  criminal  prosecution "  within  the  ordinary  and 
popular  sense  of  those  words.  It  is  contended, 
however,  by  the  prosecutor  in  the  present  case 
that,  in  the  section  referred  to,  we  ought  to  con- 
strue them  as  excluding  all  criminal  informations, 
and  as  applicable  only  to  other  criminal  proceed- 
ings, namely,  by  indictment,  or  before  a  court  of 
summary  jurisdiction ;  and  it  was  argued  before 
us  that,  having  regard  to  the  existing  state  of  the 
law  at  the  time  of  the  passing  of  the  Act,  the  in- 
tention of  the  Legislature  that  they  should  be  so 
construed  is  apparent  and  obvious.  As  regards 
informations  ex  officio  filed  by  the  Attorney- 
General  by  virtue  of  his  office  on  his  own  respon- 
sibility, in  exercise  of  the  prerogative  of  the 
Crown,  it  cannot  be  doubted  that  they  are  ex- 
cluded from  the  operation  of  the  section ;  for  the 
general  rule  is  well  established  that  the  rights  of 
tne  Crown  shall  not  be  barred  or  restrained  by 
any  statute  unless  it  be  specially  named,  which  is 
not  the  case  in  the  section  now  under  considera- 
tion. Informations  at  the  instance  of  private 
persons  stand,  however,  upon  a  totally  different 


footing.  With  regard  to  them,  although  eichibited 
in  the  name  of  the  Queen,  they  are  not  in  any 
sense  State  prosecutions,  any  more  than  are  ordi- 
nary indictments,  which  also  are  preferred  in  the 
name  of  the  Queen.  Formerly  criminal  informa- 
tions for  misdemeanours  were  exhibited  by  the 
Clerk  of  the  Crown  without  check  or  restraint,  at 
the  mere  will  of  any  individual.  This  privilege 
came  to  be  so  abused  by  malicious  and  contentions 
persons  that  the  Legislature  thought  fit  to  put  a 
limit  upon  it,  and  accordingly,  by  statute  4  &  5 
Will.  &  M.  c.  18,  s.  1,  it  was  enacted  that 
the  Clerk  of  the  Crown  should  not,  without 
"express  order"  to  be  given  by  the  Court  of 
King's  Bench  in  open  court,  exhibit,  receive,  or 
file  any  such  information.  From  thenceforward 
a  restriction  was  placed  upon  the  exhibition  of 
criminal  informations  for  trivial  matters,  or  for 
purposes  of  malice  or  extortion ;  but  there  was 
still  nothing  to  prevent  the  presentment  to  a 
grand  jury  of  a  bfll  of  indictment  for  any  offence 
at  the  mere  will  of  any  person  who  thought  fit  to 
present  it.  In  course  of  time,  however,  it  was 
found  that  this  power  too  was  grievously  abused 
for  unworthy  purposes.  Bills  of  indictment  were 
often  presented,  and  easily  procured  to  be  returned 
as  true  bills,  upon  the  most  unsatisfactory 
evidence,  subject  to  no  test  of  cross-examination, 
and  were  used  as  instruments  of  oppression  and 
extortion.  To  remedy,  to  some  extent,  this  evil,  the 
Vexatious  Indictments  Act  (22  &  23  Vict.  c.  17) 
was  passed,  which,  by  sect.  1,  provides  that  no  bill 
of  indictment  for  certain  misdemeanours  therein 
mentioned  (not  including  libels)  shall  be  pre- 
sented to  or  found  by  any  grand  jury,  unless  (1) 
the  prosecutor  has  been  bound  over  to  prosecute  or 
give  evidence  against  the  person  accused ;  or  (2) 
unless  the  accused  has  been  committed  for  trial 
or  bound  by  recognisance  to  appear  to  answer  to 
an  indictment  to  be  preferred  a^inst  him  for 
such  offence;  or  (3)  unless  such  indictment  for 
such  offence  be  preferred  by  the  direction  or  with 
the  consent  in  writing  of  a  judge  of  one  of  the 
Superior  Courts  or  of  the  Attorney  or  Solicitor- 
General.  The  2nd  section  of  the  Act  entitles  the 
Eerson  who  prefers  a  charge  to  insist  upon  being 
ound  over  to  prosecute  in  the  event  of  a  magis- 
trate refusing  to  commit  or  hold  the  accused  to 
bail ;  so  that  any  malicious  person  could  in  one 
way  or  other  insist  upon  his  right  to  present  a 
bill  of  indictment.  The  state  of  the  law  then, 
when  the  Newspaper  Libel  Act  1881  was  passed, 
stood  thus :  A  criminal  prosecution  for  the  offence 
of  libel  could  only  be  instituted  by  criminal  infor- 
mation or  by  indictment,  no  other  form  of 
criminal  proceedings  for  libel  being  known  to  the 
law.  No  criminal  information  could  be  filed 
without  the  express  order  of  the  Court  of  Queen's 
Bench,  but  a  oill  of  indictment  might  be  pre- 
ferred at  the  mere  will  of  anyone  who  thought 
fit  to  present  it.  It  is  unnecessary  to  enter 
minutely  into  the  history  of  the  Newspaper  Libel 
Act  1881,  or  to  endeavour  to  point  out  all  the 
reasons  which  brought  about  its  enactment,  but  it 
is  beyond  all  question  that  one  great  object  of  the 
Legislature  was  to  afford  to  newspaper  pro- 
prietors more  protection  than  they  then  enjoyed 
against  hostile  proceedings  for  trivial  libels.    Its 

Ereamble  recites  that  it  is  expedient  to  amend  the 
iw  affecting  civil  actions  and  criminal  prosecu- 
tions for  newspaper  libel.  By  sect.  3  it  is  enacted 
that  no  criminal  prosecution  shall  be  oommenoed 
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agsinst  any  proprietor,  Ac.,  of  a  newspaper  for  any 
lioel  published  therein,  without  the  written  fiat  or 
allowance  of  the  Director  of  Public  Prosecutions. 
The  5th  section  for  the  first  time  gives  a  court  of 
suinmar^r  iurisdiction,  in  the  course  of  an  investi- 
gation with  a  view  to  an  indictment,  power  (with 
the  assent  of  the  accused)  to  deal  summarily  with 
trivial  libels;   and  the  6th  section  extends  the 
Vexatious    Indictments  Act    to  the  offence  of 
libel.     Now,   the  first  question  I    have    asked 
myself  is  this  :  if  it  was  intended  by  the  Legis- 
lature to  include  within  the  3rd  section  all  the 
forms  of  criminal  procedure  known  to  the  law  for 
the  offence  of  libel,  what  more  apt,  simple,  and 
nnequivocal  language  could  it  hare  used  to  express 
that  intention  than  the  words,  **  no  criminal  pro- 
secution shall  be  commenced  without  the  fiat  of 
the  Public  Prosecutor?"    And  if,  on  the  other 
hand,  the  Legislature  had  intended  to  exclude 
criminal  informations  from  the  operation  of  the 
section,  what  more  inapt  or  misleading  language 
could  it  have  selected  to  express  that  intention? 
To  neither  of  these  questions  have  I  been  able  to 
sug^t  to  myself  an  answer.    Why,  then,  am  I, 
sitting  here  judicially,  to  come  to  the  conclusion 
that  the  Legislature  has  deliberately  said  what 
it  _  did   not  mean,    and   left  unsaid,  or   rather 
said  the    contrary  to,  that  which  it  intended 
to  express?      It  has  been   suggested  that   the 
Legislature  must  be  taken  to  have  passed  the 
Act  under  discussion  with  full  cognisance    of 
the  statute  of  William  and  Mary,  which  gave 
effectual  protection  against  vexatious  and  f rivo- 
lons  criminal  informations,  and  must  be  taken  to 
have  intended  sect.  3  to  apply  to  indictments 
only.     If  it  were  so,  how  strange  it  is  that,  with 
the  knowledge  that  there  were  only  two  forms  of 
criminal  procedure  applicable  to  libel,  namely,  in- 
formation and  indictment,  the  words  "  no  indict- 
ment "  were  not  substituted  for  the  comprehensive 
and  unambiguous  words,  '*  no  criminal  prosecu- 
tion."   It  was  argued,  moreover,  that  by  including 
criminal  informations  within  the  3rd  section,  we 
should  be  construing  the  Act  in  such  a  manner  as 
to  give  the  Public  ftoseoutor  a  controlling  power 
over  Her  Majesty's  Court  of  Queen's  Bench,  and 
to  interfere  with  the  prerogative  and  jurisdiction 
of  that  court.    I  think  that  no  such  consequences 
would  result  from  suoh  a  construction  of  the 
section.     The  result  of  our  so  interpreting  the 
Act  would,  mdeed,  be  to  vest  in  the  Public  Prose- 
cutor (who,  in  addition  to  his  legal  attainments, 
on^^ht  to  be  a  man  of  experience,  mowledge  of  the 
world,  common  sense,  and  discretion),  the  power 
and  the  duty  to  say,  having  regard  to  ail  the 
Burronnding   circumstances  of    each   particular 
case  (into  all  which  circumstances  he  ought  to 
make  inquiiy),  whether  it  is  expedient  that  a  news- 
paper proprietor  should,  under  all  those  circum- 
stances, be  criminally  prosecuted  at  all,  and  to 
OTant  or  refuse  his  fiat  accordingly,  even  though 
fie  may  be  satisfied  that,  in  strictness  of  law,  a 
libel  has  been  published.    I  can  imagine  many 
cases  in  which  tnat  power  might  be  most  usefully 
exercised,  cases  in  wnich  inestimable  mischief  and 
injustice  might  be  done  by  the  first  step  in  the 
prosecution,  whether  by  application  to  the  Queen's 
Bench  for  leave  to  file  a  criminal  information,  or 
by  "proceedings  before  a  magistrate  with  a  view  to 
an  indictment.     But  though  the  Public  Prose- 
cutor has  the  power  to  grant  or  refuse  his  fiat,  he 
has  no  power,  if  he  grants  it,  to  direct  in  what  form 


the  prosecution  shall  be  conducted.    The  Court  of 
Queen's  Bench,  on  the  other  hand,  has  not,  and 
never  had,  the  power  to  put  a  veto  upon  a  pro- 
secution ;  but  it  had,  and  has,  the  power,  under 
the  statute  of  William  and  Mary,  to  refuse  to 
allow  it  to  be  instituted  in  the  form  of  a  criminal 
information ;  and  it  does  constantly  so  refuse  in 
cases  which,  though  justif3dng  the  application  of 
the  criminal  law,  can  be  eoually  well  dealt  with 
by  a  grand  jury  upon  a  bill  of  indictment.    The 
distinction  between  the  power  of  the  Public  Pro- 
secutor and  that  of  the  Queen's  Bench  is  obvious ; 
and  I  see  no  reason  why  these  two  powers  should 
not  exist  harmoniously  together— tne  Public  Pro- 
secutor determining  in  the  first  instance  whether 
a  criminal  prosecution  is  expedient,  and  should 
be    allowed;    the    Queen's    Bench    determining 
whether  to  permit  the  use  of  a  criminal  informa- 
tion  or  to   leave    the  prosecutor    to  his  other 
remedy  by  indictment.    These  jurisdictions  could 
never  clash,  for  the  jurisdiction  of  the  Public 
Prosecutor  must  necessarily  have  ceased  before 
that  of  the  Queen's  Bench  came  into  existence. 
But  the  reason  urged  for  excluding  informations 
from  the  operation  of  the  section  would  also  apply 
to  an  indictment  preferred  by  order  of  a  judge 
or  the  Attorney  or  Solicitor- Greneral  under  the 
Vexatious  Indictments   Act.    It  might  just  as 
well  be  argu^  that  the  Legislature  never  intended 
to  give  the  Public  Prosecutor  power,  practically, 
to  supersede  the  order  of  a  judge  or  the  fiat  of 
the  law  officers  of  the  Crown ;  and  yet  that  some 
indictments  are  within  the  operation  of  the  sec- 
tion is  clear,  or  it  would  have  no  operation  at  all. 
It  is  impossible  to  suppose  the  Legislature  to  have 
intended  that  no  restraint  shotdd  be  put  upon  a 
vindictive  unreasonable  prosecutor  wno  insisted 
upon  being  bound  over  to  prosecute,  notwithstand- 
ing the  refusal  of  the  magistrate  to  commit,  or  of  a 
judge  to  allow  an  indictment   to  be  preferred 
oefore  the  grand  jurv.    To  extend  the  exception 
to  indictments  by  order  of  a  judge,  or  the  Attor- 
nev  or  Solicitor-General,  as  well  as  to  criminal 
informations,  would  practically  limit    the   3rd 
section  to  proceedings  before  a  magistrate  pre- 
liminary to  an  indictment.     If  such  was   the 
intention  of  the  Legislature,  how  easy  it  would 
have  been  to  express  it  in  so  many  words.     I 
cannot  think  the  Legislature  intended  the  lan- 
guage used  in  the  Srd  section  to  be  construed  in 
any  other  than  its  popular  sense,  and  so  as  to  com- 
prehend every  criminal  prosecution — ^that  is,  it 
intended  what  it  said.    Probably^,  when  the  Act 
of   I88I    was   passed,   the   jurisdiction  of   the 
Queen's  Bench  to  refuse  a  criminal  information, 
and  of  a  judge  or  the  Attorney  or  Solicitor- 
General  to  order  an  indictment,  was  altogether 
lost  sight  of,  and  possibly,  had  it  not  been  so,  the 
Srd  section  might  have  oeen  differently  framed ; 
but  this  is  mere  speculation.    We  are  not  here 
to  say  what  the  Legislature  would  have  done  if 
the  suggested  inconveniences  had  been  present  to 
its  mind,  but  what  it  has  done.    Even  if  we  were 
satisfied  that  the  section  is  defective  by  reason 
of  an  oversight,*  we  have  no  right  to  remedy  the 
defect  by  engrafting  an  exception  upon  clear  and 
explicit    language;    that  would  be  to  legislate, 
which  we  have  not  the  power  to  do,  and  not  to 
construe  the  language  as  we  find  it.    (See  TFor- 
huton  V.  Loveland,  2  Dow.  A  CI.  489 ;   MtUer  v. 
Salomons,  7  Ex.  475 ;  21 L.  J.  161,  Ex.^r  Pollock, 
O.B.;    Lee  v.  Bnde,  ^rc-,  BaUway  Company ,  24 
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L.  T.  Kep.  N.  S.  827;  40  L.  J.  285,  C.  P. ;  L. 
Hep.  6  C.  P.  576,  per  Willes,  J. ;  Beg.  v.  Cleworth, 
9  L.  T.  Rep.  N.  S.  682 ;  4  B.  &  S.  927,  per 
Blackburn,  J.)  It  is  not  our  duty  to  amend 
defective  legislation,  but  simply  to  acUninister  the 
law  as  it  stands.  For  the  reasons  I  have  stated  I  am  of 
opinion  that  this  information  ought  to  be  quashed ; 
but,  as  the  majority  of  the  court  take  a  different 
Tiew,  the  rule  must  of  course  be  discharged.  In 
the  course  of  the  discussion  I  have  entertained 
some  doubt,  whether  the  omission  to  obtain  the 
fiat  of  the  Public  Prosecutor  was  a  mere  irregu- 
larity in  procedure,  capable  of  being  waived  oy 
omitting  to  take  the  objection  at  the  proper  time, 
namely,  in  showing^  cause  against  the  rule  niai ; 
or  whether  the  objection  goes  to  the  original 
jurisdiction  of  the  court.  Our  refusal  to  quash 
the  information  or  motion  will  not  prevent  the 
defendant  from  raising  the  whole  question  in  such 
a  shape  as  he  may  be  advised,  either  by  plea  to 
the  jurisdiction,  or  by  assigning  error  m  tact,  if 
the  judgment  on  the  information  should  be  given 
against  him.  (See  Bex  v.  Marsh,  6  A.  <&  E.  236 ; 
Be^.  V.  Beam,  4  B.  &  S.  947 ;  9  L.  T.  Eep.  N.  S. 

Field,  J  —This  is  an  application  by  the  defen- 
dant, the  proprietor  of  a  newspaper,  to  quash, 
for  defect  of  jurisdiction,  a  criminal  information 
for  libel  exhibited  against  him  by  the  Queen's 
coroner  by  order  of  this  court.  The  defect 
alleged  is  the  absence  of  the  fiat  of  the  Director 
of  Public  Prosecutions  in  England,  the  necessity 
for  which,  as  a  condition  precedent,  is  said  to  arise 
under  the  3rd  section  of  the  44  &  45  Yict.  c.  60, 
which  enacts  that  no  '*  criminal  prosecution  "  for 
such  libel  shall  be  commenced  against  any  pro- 
prietor of  a  newspaper  without  the  written  fiat  or 
allowance  of  the  Director  of  Public  Prosecutions 
in  England,  or  Her  Majesty's  Attorney- Greneral 
in  Ireland,  bein^  first  obtained.  The  snort  ques- 
tion, therefore,  is  whether  an  information  so  filed 
at  the  instance  of  a  private  individual  is  a 
"criminal  prosecution"  within  the  meaning  of 
that  section.  That  those  words  are  sufficiently 
large  in  their  widest  sense  to  include  such  a  pro- 
ceeding, no  one,  I  think,  doubts ;  but  it  does  not 
of  necessity  follow  that  the  words  are  so  used  in 
that  sense.  Indeed,  it  is  clear  that  it  does  not, 
for  in  their  largest  and  widest  sense  would  be 
included  an  information  filed  ex  officio  by  Her 
M^esty's  Attorney-General,  whether  of  England 
or  Ireland,  and  it  is  certain  that  such  a  proceeding 
isnota  "  criminal  prosecution"  within  the  meaning 
of  the  3rd  section.  What,  then,  is  the  limitation  to 
be  put  on  these  general  words  P  Is  everything 
but  ex  officio  information  included,  or  is  there  to 
be  imposed  any  further  limitation  P  The  ques- 
tion is  not  altogether  easy  to  answer,  in  conse- 
quence of  the  use  by  the  Legislature  of  the 
fi^eneral  and,  what  mav  almost  be  called,  popular 
language,  instead  of  precise  words,  the  well- 
known  import  and  effect  of  which  when  used 
leave  no  room  for  doubt  as  to  their  meaning. 
To  enable  this  question  to  be  answered,  the  first 
step  is  to  see  what,  at  the  time  of  the  passing  of 
the  Act,  were  the  several  modes  by  which  an 
individual  could  commence  and  prosecute  any 
criminal  proceedings  in  such  a  case,  and  what 
were  the  mischiefs  attending  such  proceedings 
which  the  Legislature  wished  to  prevent.  The 
ordinary  remedy  of  a  private  prosecutor  for  this, 
as   for  any   other  onence  punishable   by  the 


criminal  law,  was,  of  course,  by  bill  of  indictment 
presented  to  and  found  by  a  grand  jmy,  and 
such  a  bill  it  wa?  competent  for  any  individual 
to  prefer,  without  any  preliminary  inquiry, 
order,  fiat,  or  allowance.  The  finding  of  such 
bill  might  therefore  be,  and  often  was,  the  first 
step  in  or  commencement  of  a  prosecution ;  for 
although  it  was  a  usual  and  generally  a  fair  and 
proper  course  for  a  prosecutor,  before  preferring 
his  bill,  to  summon  the  proposed  defendant  before 
a  magistrate  and  so  institute  an  inquiry  into  the 
alleged  offence,  the  result  of  which  might  be  the 
committal,  or  binding  over,  or  discharge  of  the 
defendant,  such  a  step  was  not  a  necessary  pre- 
liminary to  the  sending  up  of  the  bill,  and  it  was 
constantlv  found  that,  although  the  magistrate 
dismissed  the  application,  a  vindictive  or  vexations 
prosecutor  still  preferred  his  bill,  and  that  many 
vexatiously  did  so  without  going  before  a  magis- 
trate at  all.  Moreover,  the  very  institution  of 
the  preliminary  investigation  was  made  use  of  by 
irresponsible  prosecutors  as  an  instrument  of 
vexation  and  revenge,  and  however  trivial  the 
libel,  or  whatever  the  circumstances  under  which  it 
had  appeared  in  the  newspaper,  whether  its  publi- 
cation amounted  to  an  ofEence  within  the  meaning 
of  Lord  Campbell's  Act  or  not,  the  newspaper 
proprietor  was  often  subjected  to  expensive  and 
narassing  proceedings,  the  expense  of  which,  even 
when  he  was  successful,  fell  upon  himself.  By 
the  side  of  this  ordinary  remedy,  with  these 
attendant  evils,  and  others  which  are  remedied 
by  the  4th  and  5th  sections  of  the  Act  we  have 
to  construe,  there  stood  the  remedy  by  criminal 
information.  This  exceptional  remedy  had 
originally  probably  been  part  of  the  general 
privilege  of  the  Attomey-Greneral  to  file  informa- 
tion in  the  Court  of  Queen's  Bench  at  his  will,bv 
virtue  of  his  office,  but  in  course  of  time  so  mach 
of  the  privilege  as  consisted  in  filing  such  an 
information  at  the  suit  of  a  private  mdividnal 
had  become  by  usage  vested  in  another  officer  of 
the  Crown,  the  Queen's  coroner,  who  was  also  an 
officer  of  this  court.  This  remedy  had,  however, 
also  come  to  be  accompanied,  in  course  of  time,  by 
some,  at  least,  of  the  same  evils  as  attended  an 
ordinary  prosecution  for  libel,  but  the  latter 
were,  in  the  case  of  this  proceeding,  removed  bv 
express  legislation  as  far  back  as  4  &  5  Will 
&  M.  c.  lb.  By  the  1st  section  of  that  Act  the 
Queen's  coroner  was  prohibited  from  filing  any 
such  information  without  the  express  order  A 
this  court,  and  from  issuing  any  process  of  this 
court  under  it,  without  the  prosecutor  coming 
under  recognisances  effectually  to  prosecute  the 
information  and  abide  by  the  order  of  the  court, 
to  whom  power  was  given  to  award  costs  against 
him  in  certain  events.  Since  that  statute,  there- 
fore, no  prosecutor  can  proceed  byway  of  criminal 
information  without  obtaining  the  "  express  order" 
of  this  court,  and  which  he  can  only  obtain  upon 
rule  nisi  made  absolute  after  no  cause  shown,  in 
which  proceeding  he  is  obliged  by  the  practice  of 
the  court  to  bring  before  it  the  terms  of  the  libel 
of  which  he  complains,  so  that  its  nature  and 
character  may  be  seen :  he  is  further  obliged  to 
4eny  upon  oath  that  there  is  any  truth  in  or 
foundation  for  the  libel,  and  if  he  fail  his  recog* 
nisances  are  estreated,  unless  he  pay  such  costs 
as  the  court  mav  award.  This  mode  of  proceed- 
ing was,  therefore,  placed  by  the  L^islature 
absolutely  under  the  control  of  this  court,  whidi, 
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in  its  discretion,  granted  or  refused  this  order, 
and  only  granted  it  with  just  care  or  delibera- 
tdon,  and  never  in  aid  of  any  unworthy  or 
vindictive  prosecutor,  or  trivial  or  vexatious 
prosecution.  A  more  complete  protection  to  the 
subject  ajj^ainst  groundless,  harassing,  and 
vexatious  proceedings  it  is  hardly  possible  to 
conceive.  Now,  whatever  uncertainty  may 
exist  as  to  the  precise  limit  to  be  put  upon 
the  langui^e  of  sect.  3  of  the  Newspaper 
Libel  and  Begistration  Act  1881,  it  is  quite 
clear  that  the  necessity  for  the  fiat  does  extend 
to  summary  proceedings  for  newspaper  libel 
before  magistrates;  and  as  to  them  there  is 
no  uncertainty  as  to  the  period  at  which  the  prose- 
cution in  such  a  case  commences ;  the  result  is, 
that  no  information  or  complaint  for  such  a  libel 
can  be  made  without  the  fiat  of  the  Director  in 
England,  or  the  Attorney- General  in  Ireland,  who 
will  of  course  take  care  not  to  authorise  any 
other  than  legitimate  proceedings.  The  words 
"criminal  prosecution"  have  therefore  at  least 
one  important  application.  But,  besides  dealing 
with  this  proceeding  by  sect.  3,  it  is  also  clear 
that  the  preferring  of  a  bill  of  indictment  is 
dealt  with  oy  the  Act,  but  not,  as  it  seems  to  me, 
because  it  is  directly  included  in  the  words 
"criminal  prosecution"  in  sect.  3,  but  by  the 
extension  in  sect.  6  to  the  offence  of 'newspaper 
libel  of  the  provisions  of  the  Vexatious  Indict- 
ments Act  (22  &  23  Vict.  c.  17).  By  that  Act,  as 
it  is  well  known,  certain  specified  offences  (pro- 
secution by  private  persons  for  which  had  become 
in  practice  vexatious  and  harassing)  were  placed 
under  certain  restrictions,  for  (although  dealing 
•verj  guardedly  with  the  common  law  right  of  the 
subject  to  prefer  a  bill  before  a  grand  jury)  it 
imposes  alternative  conditions,  one  of  which  is  a 
necessary  preliminary  to  its  exercise.  These  con- 
ditions are — ^first,  an  information  before  a  magis- 
trate, who  may  either  commit,  or  bind  over,  or 
discharge  the  defendant ;  or,  secondly,  the  direc- 
tion of  or  the  consent  in  writing  of  a  judge  or 
the  Attorney  or  Solicitor-Grener^.  In  the  first 
alternative,  if  the  magistrate  commits  or  holds  to 
bail,  the  case  of  course  goes  to  trial  in  the  ordi- 
nary way,  and  the  prosecutor  enters  into  the 
ordinarr  recognisances  to  prosecute  and  abide  by 
the  oraer  of  the  court;  but  the  committal  or 
holding  to  bail  is  not  an  essential  preliminary  to 
an  indictment,  for  a  bill  may  also  be  preferred 
even  if  the  magistrate  discharges  the  defendant, 
the  only  condition  in  that  event  being,  by  sect.  2, 
the  recognisance  of  the  prosecutor.  If,  therefore, 
the  prosecutor  do  not  obtain  the  direction  or  con- 
sent of  a  judge  or  law  officer,  no  indictment  can 
be  preferred  without  the  prosecutor  rendering 
himself  liable  for  costs,  nor  without  the  fiat  of 
the  Director  being  obtained  for  the  preliminary 
proceedings ;  so  that  by  this  construction  a  com- 
plete protection  seems  to  be  effected  against  vexa- 
tions or  trifling  prosecutions.  But  the  Vexatious 
Indictment  Act  provides  another  mode  in  which 
a  bill  may  still  be  preferred  without  any  pre- 
liminary magisterial  proceedings,  and  that  is  the 
direction  oi  consent  in  writing  of  a  judge  or  law 
officer ;  and  it  seems  to  me  that,  in  reference  to 
this  latter  mode  of  proceeding,  it  could  not  have 
been  intended  that  the  fiat  of  the  Director  was 
also  necessaiy.  I  am  unable  to  see  any  reason 
-why  that  additional  safeguard  should  be  required, 
or  that  expense  and  trouble  should  be  imposed 
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upon  a  prosecutor.  Is  it  to  be  supposed  that  if 
a  judge  or  law  officer,  with  all  the  circumstances 
before  him,  in  the  exercise  of  his  discretion 
*'  directed  "  a  prosecution,  the  order  was  to  be  of 
no  avail  without  the  allowance  of  the  Director  of 
Public  Prosecutions ;  or  if  the  prosecutor,  disclos- 
ing all  necessary  facts  to  the  judge,  obtained  his 
consent  in  writing,  that  must  be  subject  to  a  pre- 
vious preliminary  investigation  or  subsequent 
allowance  or  fiat  r  I  cannot  think  so ;  of  course, 
if  the  words  of  the  Act  plainly  said  it,  such 
would  be  the  result ;  but,  to  my  mind,  the  words 
actually  used  in  sect.  3  are  satisfied  by  the  appli- 
cation of  them  to  summary  proceedings,  and  do 
not  extend  to  an  indictment  commenced  merely 
by  itself.  The  question  now  remains  (not  free 
from  doubt,  as  evidenced  by  the  views  expressed 
by  some  of  my  learned  brethren  on  the  argument, 
but  which,  after  careful  consideration,  I  am  com- 
pelled to  answer  in  the  negative),  whether  a 
criminal  information  at  the  suit  of  a  prosecutor 
is  included  in  the  provisions  of  sect.  3  e  Now,  as 
I  have  before  said,  it  is  admitted  that  an  informa- 
tion 6»  officio  by  the  Attorney-General  is  not  a 
criminal  prosecution  within  it.  That  it  is  not 
so  is  evidenced  by  the  fact  that  the  Attorney- 
General  for  Ireland  is  constituted  the  alternative 
jurisdiction  for  that  country.  But  that  is  not 
the  reason  for  the  exclusion,  the  real  ground  being 
(as  tacitly  admitted  by  Mr.  Bussell)  that  it  could 
not  have  been  intended  by  the  Le^slature  that 
the  discretion  of  a  high  public  officer  like  the 
Attorney-General  should  be  submitted  to  the 
discretion  of  the  Director  of  Public  Prosecutions, 
although  also  a  high  public  officer,  for  the  exer- 
cise of  the  very  same  functions.  But  that  ground 
of  exclusion  seems  to  me  to  apply  with  at  least 
equal  if  not  greater  force  to  the  supposition  that 
the  discretion  of  this  court,  the  highest  criminal 
court  in  the  realm,  is  subordinated  to  that  of 
another  tribunal ;  and  before  I  could  arrive  at 
that  lesult  I  should  require  a  much  clearer  indi- 
cation of  the  will  of  the  Legislature  than  I  find 
in  sect.  3.  In  the  first  place,  if  the  words  are  to 
be  applied  to  a  criminal  information,  the  period 
when  a  prosecution  is  "  commenced  "  is  somewhat 
uncertam.  Is  such  a  prosecution  commenced  when 
the  order  nisi  is  obtained,  or  when  the  information 
is  filed  P  If  the  filing  of  the  information  is  the 
commencement,  then  ihe  order  of  this  court  that 
it  shall  be  filed  is  in  effect  rescinded  by  the 
refusal  of  the  Director  to  give  his  sanction,  and 
Mr.  Eussell  fairly  admitted  that  this  consequence 
would  be  so  unreasonable  that  he  could  not  con- 
tend for  it.  But  he  said  that  such  was  not  the 
case,  and  that  the  prosecution  commenced  at  some 
earlier  period,  and  (so  far  as  I  was  able  to  col- 
lect, he  fixed  that  earlier  period  at  the  applica- 
tion for  and  making  of  the  order  wm.  But  if 
that  be  so,  the  consequences  appear  to  me  to  be 
as  unreasonable  as  in  the  other  view.  Is  the  sub- 
ject in  a  case  in  which  in  the  discretion  of  this 
court,  if  brought  before  it,  he  would  be  entitled  to 
have  what  he  asks  for,  to  be  prevented  from 
making  any  application  for  it  ?  Is  the  Director 
of  Public  Prosecutions  to  be  asked  to  give  leave 
to  apply  for  the  leave  of  this  court?  Is  he  to 
exercise  a  discretion  preliminary  to  the  exercise 
of  a  second  discretion  by  another  and  higher  tri- 
bunal acting  with  all  parties  before  it  and  with 
the  same  identical  functions  P  and,  if  so,  with  what 
object  ?    The  action  of  this  court,  in  granting  or 
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refusing  an  order  to  file  a  criminal  information, 
guards  against  all  the  mischiefs  attending  either 
upon  summary  proceedings  or  indictment;  and 
the  only  one  which  Mr.  Kussell  was  able,  when 
pressed,  to  point  out  as  the  object  of  the  Legisla- 
ture, if  the  fiat  is  necessary  in  criminal  informa- 
tion, was  the  ex  parte  application  for  the  rule. 
But  that  application  is  either  successful  or  not ; 
if  successful,  it  is  one  which  ought  not  to  have 
*ieen  prevented;  if  unsuccessful,  the  defendant 
is  in  no  way  vexed  or  harassed  by  any  order. 
Again,  I  say  that  all  these  consequences  seem  to 
me  to  be  so  unreasonable  that,  unless  the  Le^s- 
lature  has  plainly  said  they  are  to  oome  into  exist- 
ence, I  cannot  tnink  that  it  contemplated  them ; 
and,  in  my  judgment,  the  words  used  in  the  3rd 
section  are  not  sufficiently  indicative  of  any  such 
intention.  The  terms  used  in  that  section  are 
general ;  admittedly  they  must  receive  some  limi- 
tation, and  I  think  that  the  necessary  limitation 
to  be  imposed  excludes  criminal  informations  and 
indictments  where  preferred  by  the  direction 
or  with  the  consent  m  writing  of  a  judge  or  law 
officer.  I  think,  therefore,  that  the  rule  must  be 
discharged. 

Denman,  J. — ^The  question  in  this  case  turns 
upon  the  true  meaning  of  sect.  3  of  44  &  45  Vict, 
'c.  60.  The  words  of  that  section  are  as  follows : 
''No  criminal  prosecution  shall  be  commenced 
against  the  proprietor  of  any  newspaper  for  any 
libel  published  therein  without  the  written  fiat  or 
allowance  of  the  Director  of  Public  Prosecutions 
in  England,  or  Her  Majesty's  Attomey-Greneral  in 
Ireland,  being  first  haa  and  obtained."  The  facts 
of  the  present  case  are,  that  a  rule  has  been  made 
absolute,  by  which  it  is  ordered  that  a  criminal 
information  be  filed  against  the  defendant  Yates, 
who  is  the  proprietor  of  a  newspaper,  for  an  alleged 
libel  appearing  in  his  paper ;  that  a  criminal  infor- 
mation has  been  accordingly  filed  by  the  master 
of  the  Crown  Office ;  and  that  no  written  fiat  or 
allowance  of  the  Director  of  Public  Prosecutions 
has  been  obtained.  At  first  sight  this  state  of 
facts  would  seem  to  bring  the  case  within  the 
section  referred  to,  and  to  show  that  the  informa- 
tion, having  been  issued  in  violation  of  the  enact- 
ment, ought  to  be  quashed,  for  there  can  be  no 
doubt  that,  according  to  ordinary  understanding 
among  lawyers,  and  to  the  words  of  the  most 
approved  text-books,  a  criminal  information  filed 
by  the  master  of  the  Crown  Office  is  a  well- 
known  kind  of  criminal  prosecution,  so  that  the 
words  of  the  statute,  construed  according  to  a 
well-known  use  of  them  among  lawyers,  will 
include  the  case.  There  might  be  some  doubt  as 
to  the  particular  stage  of  the  proceedings  at 
which  the  prosecution  was  "commenced;** but  this 
would  be  immaterial  to  the  decision  of  the 
present  case,  for  there  could  be  no  doubt,  if  the 
section  includes  a  criminal  information  under  the 
words  "  criminal  prosecution,"  that  the  prosecu- 
tion would  have  been  "  commenced  "  at  the  latest 
when  the  information  was  actually  filed.  But, 
notwithstanding  the  apparent  ease  and  sim- 
plicity of  the  above  solution  of  the  case,  I  have, 
tmon  consideration  of  the  whole  statute,  44  &  46 
V  ict.  c.  60,  and  the  Acts  therein  referred  to,  and 
having  regard  to  the  state  of  the  law  relating  to 
criminal  informations  existing  at  the  time  when 
that  statute  was  passed,  come  to  the  conclusion 
that  sect.  3  does  not  apply  to  criminal  informa- 
tions at   all;   and  that   the   words   "criminal 


prosecution  for  any  libel "  must  be  construed  as 
confined  to  proceedings  by  indictment  or  before 
a  magistrate  with  a  view  to  obtaining  either  the 
power  of  indicting  or  a  summary  conviction  as 
provided  by  the  Act.  My  reasons  for  thinking 
that  this  is  the  true  meaning  of  the  3rd  section 
are  as  follows :  In  1881,  when  the  44  &  45  Yiet. 
c.  60  was  passed,  there  was  in  existence,  and  atill 
is,  unrepealed,  the  statute  4  <&  5  Will,  ft  M.  c  18. 
That  is  an  Act  with  which  all  lawyers  are 
familiar,  and  which  it  is  impossible  to  suppose  to 
have  escaped  the  attention  of  the  Legislature. 
Its  object  was  to  prevent  the  abuses  which  had 
arisen,  owing  to  the  too  great  ease  with  which  the 
master  of  the  Crown  Office  had  exhibited  criminal 
informations  on  the  relation  of  private  prose- 
cutors. The  main  provision  of  that  Act»  the 
whole  of  which  is  still  in  force,  and  which 
has  been  constantly  acted  upon  ever  since, 
is  that  the  master  of  the  Crown  Office 
"shall  not,  without  express  order  to  be 
given  by  the  Court  of  King's  Bench  in  open 
court,  exhibit  or  file  any  inrormation  for  mis- 
demeanour." Upon  this  provision  a  not  incon- 
siderable and  a  very  well-known  portion  of  the 
1'urisdiotion,  practice,  and  business  of  the  Eling's 
)ench  has  for  nearly  two  centuries  been  founded, 
and  in  no  class  of  misdemeanour  has  it  been 
more  called  upon  to  act  than  in  cases  of  libel, 
and  in  no  cases  of  libel  more  frequently  than  in 
applications  against  proprietors,  &c.,  of  news- 
papers. Nothing  can  be  more  improbable  than 
that  the  Legislature,  with  such  a  jurisdiction, 
and  the  statutable  requirements  in  connection 
with  it  still  in  constant  operation,  should  have 
intended  to  enact  thaU  either  before  or  after 
applying  to  the  court  for  the  "  express  order " 
mentioned  in  that  well-known  statnte,  a  party 
complaining  of  a  libel  in  a  newspaper  should  l>a 
reauired  to  obtain  the  fiat  or  allowance  of  any 
inaividual.  But  it  is  not  sufficient  merely  to 
show  that  it  is  improbable.  The  true  question  is, 
has  the  Legislature  so  enacted  P  I  am  of  opinion 
that  it  hfui  not.  I  think  that  the  woras  of 
sect.  3  do  not,  when  read  with  the  rest  of  the 
Act,  show  an  intention  to  include,  or  necessarily 
or  in  fact  include,  criminal  informations.  They 
are,  no  doubt,  lar^e  enough  to  include  them ;  bat 
in  the  construction  of  statutes,  though  where 
clear  and  unambiguous  words  are  uscS— where 
the  langraage  is  precise  and  capable  of  but  one 
construction — it  is  not  the  province  of  the  court 
to  scan  the  wisdom  or  policy  of  the  enactment^ 
but  to  give  effect  to  the  plain  meaning  of 
words  —  yet,  where  general  words  are  used, 
capable  of  including  or  excluding  a  particular 
case,  it  is,  I  apprehend,  dearly  the  duty  of  the 
court  to  call  to  its  aid  the  other  provisions  ci 
the  statute  itself,  and  of  other  statutes  referred 
to  in  it,  and,  assisted  by  these,  and  having  re«ard 
to  the  state  of  the  law  existing  at  the  time  of  the 
enactment,  to  form  its  judgment  as  to  the  real 
intention  of  the  Legislature,  and  the  true  meaning 
of  the  language  used  in  the  passages  in  which  it 
is  used.  Sometimes  what  Lord  Cottenham  called 
"  flexible  expressions "  are  used  (see  8aXkM  t. 
Johnson,  1  Mac.  &  G.  264;  18  L.  J.  497,  Ch.);  and 
in  such  cases,  when  the  qpestion  arises  whether  a 
particular  case  ft^lls  within  the  enactment  or  not^ 
such  assistance  is  of  the  ntmost  importanoeu 
Akin  to  this  observation  is  the  maxim  that  all 
words,  if  they  be  general  and  not  cnqpiess  and 
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precise,  are  to  be  restricted  to  the  fitness  of  the 
matter :  (Bac.  Max.  10.)  It  is  also  a  true  canon 
of  construction  of  statutes  that  the  Legislature 
does  not  intend  any  alteration  in  the  law  beyond 
what  it  declares,  either  in  express  terms  or  by 
necessary  implication.  There  is,  moreover,  a 
presnmption  against  any  such  intention,  not  only 
to  oust,  but  to  restrict  the  jurisdiction  of  the 
Superior  Court,  except  where  such  intention  is 
clearly  shown.  Now,  admitting  fully  that  a 
criminal  information  in  ordinary  parlance,  and 
even  in  ordinary  legal  parlance,  is  a  kind  of 
criminal  prosecution,  I  am  of  opinion  that, 
applying  the  principles  above  referred  to,  it  is 
not  a  '*  criminal  prosecution  "  within  the  meaning 
of  those  words  as  used  in  sect.  3  of  44  &  45  Yict. 
e.  60.  The  Act  begins  by  reciting  that  it  is 
expedient  to  amena  the  law  affecting  civil 
actions  and  criminal  prosecutions  for  *' news- 
paper libels."  It  is  said  that  a  criminal 
information  is  a  kind  of  criminal  prosecution, 
and  therefore  it  is  included  in  the  preamble 
of  the  Act,  and  that,  if  the  Act  nad  not 
intended  to  include  it,  it  would  have  used  the 
word  '*  indictments "  only.  This  would  be  a 
strong  argument  if  the  Act  referred  to  no  other 
proceedixigs  except  indictments,  and  (possiblv) 
criminal  informations ;  but  it  does  refer  expressly 
in  the  following  clauses  4  and  5  to  proceedings 
before  magistrates,  which  are  in  their  nature  the 
commencement  of  criminal  prosecutions,  and 
which  in  one  case  may  end  in  an  actual  conviction 
for  libel  (sect.  5).  It  seems  to  me  that  there  is 
more  reason  for  saying  that  those  are  what  the 
preamble  refers  to,  than  that  the  general  words 
"criminal  prosecutions"  include  that  peculiar 
kind  of  criminal  prosecution  (fenced  about  as 
it  already  is  by  4  &  5  Will.  &  M.  c.  18)  known 
to  everybody  as  a  proceeding  by  way  of  criminal 
information.  There  is,  indeed,  one  provision  in 
the  Act  which  I  think  would  apply  to  criminal 
informations — ^namely,  that  in  sect.  15,  which 
provides  that  copies  of  registers  shall  be  conclu- 
sive or  prima  fade  evidence,  as  the  case  may  be, 
"  in  all  proceedings  civil  or  criminal."  This  alone 
would  satisfy  the  words  of  the  preamble.  But  it 
is  never  safe  to  rely  too  much  upon  the  words  of 
the  preamble,  either  as  extending  or  limiting  the 
enacting  parts  of  the  statute.  Now,  turning  to 
the  words  of  sect.  3,  "no  criminal  prosecution 
■hall  be  commenced,"  can  it  be  supposed  that 
these  prohibitory  words  are  intended  to  prohibit 
a  person  from  doing  (or,  to  speak  more  correctly, 
from  having  done  for  him  by  the  master  of  the 
Crown  Office)  that  which  he  has  power  to  do,  or 
have  done,  until  he  has  obtained  a  rule  absolute 
for  an  "  express  order "  of  the  Court  of  Kinff's 
Bench  that  the  master  of  the  Crown  Office  shall 
file  the  information  subject  to  well-known  and 
elaborate  provisions  by  statute  as  ^o  recognisances 
and  other  matters  ?  Or,  if  the  mere  motion  for 
the  rule,  or  any  intermediate  stage  of  the  pro- 
ceedings, before  the  filing,  be  looked  upon  as  the 
"  commencement "  of  the  prosecution,  can  it  be 
supposed  that  the  Legislature  intended  that  the 
Director  of  Public  Prosecutions  should  have  the 
power  of  vetoing  an  application  to  a  court  invested 
by  a  well-known  statute  with  full  power  and  dis- 
cretion to  decide  whether  an  information  shall 
or  shall  not  be  filed  by  its  own  officer  P  Either  of 
these  suppositions  seems  to  be  whoUy  inadmis- 
sible.   Buty   pursiiing   farther    the    words    of 


sect.  3,  no  criminal  prosecution  is  to  be  com- 
menced in  the  cases  mentioned  "without  the 
written  fiat  or  allowance  of  the  Director,  &c.  This 
seems  to  me  to  be  very  inaccurate  language  as 
applied  to  the  case  of  a  criminal  information,  and 
equally  so  whether  the  commencement  of  the 
prosecution  be  the  filing  of  the  information  or 
any  anterior  proceeding.  In  the  former  case  the 
statute  gives  the  Director  no  power  to  "  fiat "  or 
"  allow.  He  cannot  say,  "  Let  it  be  done,"  or 
effectively  allow  it,  independently  of  the  court. 
For,  whatever  he  may  write,  the  Court  of  Queen's 
Bench  is  not  bound  to  order  an  information  to  be 
filed.  On  the  other  hand,  if  the  motion,  or  any 
subsequent  steps  short  of  the  filing,  is  the  com- 
mencement of  the  prosecution,  the  words  "  fiat "  or 
"  allowance  "  are  equally  out  of  place.  Passing  on 
to  the  succeeding  sections  of  the  Act,  sects. 
4  and  5  contain  provisions  relating  to  proceedings 
in  courts  of  summary  jurisdiction  where  criminal 
charges  are  made  against  proprietors  of  news- 
papers for  libel ;  and  they  both  contemplate  a 
proceeding  which  may  end  in  an  indictment  or 
summary  conviction,  as  the  case  may  be,  and  are 
wholly  inapplicable  to  a  proceeding  by  criminal 
information.  Sect.  5  contains  a  provision  enabling 
the  court  of  summary  jurisdiction  in  certain 
cases,  with  consent  of  the  parties  charged  with 
libel^  to  deal  summarily  with  the  case,  and  applies 
the  provisions  of  sect.  27  of  42  &  43  Yict.  c.  49, 
relative  to  indictable  offences  dealt  with  sum- 
marily. This  provision  is  not  applicable  to  the 
case  of  a  criminal  information.  Then  by  sect.  6 
it  is  enacted,  "  That  every  libel  or  alleged  libel, 
and  every  offence  under  this  Act,  shall  be  deemed 
to  be  an  offence  within  and  subject  to  the  pro- 
visions of  22  &  23  Yict.  c.  17,  intituled '  An  Act  to 
Srevent  vexatious  indictments  for  certain  mis- 
emeanours,  * "  which  provisions  are  again  wholly 
inapplicable  to  criminal  informations.  The  words 
of  sect.  6  are  difficult  to  construe ;  but  I  can  put 
no  construction  upon  them  which  is  at  all  con- 
sistent with  any  view  except  that  the  libels  dealt 
with  by  the  Act  are  only  libels  to  which  the 
Yexatious  Indictments  Acts  are  applicable ;  that 
is  to  say,  libels  for  which  proceedmgs  are  taken 
in  such  manner  that  the  Yexatious  Indictments 
Acts  can  apply ;  that  is,  libels  which  are  prose- 
cuted by  indictment  or  summary  conviction; 
not  libels  for  which  proceedings  are  to  be  by 
application  to  the  Queen's  Bench  for,  or  by  the 
actual  filing  of,  a  criminal  information.  I  have 
now  dealt  with  all  the  provisions  of  44  &  45  Yict. 
c.  60  which  have  any  bearing  upon  the  question 
raised  before  us,  and  I  cannot  resist  tne  con- 
clusion that  sect.  3  of  the  Act  was  never  intended 
to  apply  to  criminal  informations ;  that  the  words 
"  criminal  prosecution  "  do  not  mean  to  include 
"  criminal  information  "  or  proceedings  to  obtain 
criminal  information,  but  that  they  are  confined 
to  the  kinds  of  prosecutions  contemplated  by 
sects.  4,  5,  and  6  of  the  Act  and  the  Acts  thea*ein 
referred  to,  viz.,  indictments  and  proceedings 
before  magistrates,  with  the  view  of  indicting  or 
obtaining  a  summary  conviction  in  the  case  pro- 
vided for  by  sect.  5  of  the  Act.  For  these  reasons 
I  am  of  opinion  that  the  rule  in  this  case  ought  to 
be  discharged. 

Lord  CoLEBiDGE,  C.J. — In  this  case  a  criminal 
information  has  been  filed  against  Mr.  Yates  for 
libel,  and  the  question  for  our  consideration  is 
whether,  previously  to   that  application  being 
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made,  the  leave  or  sanction  of  the  Director  of 
Public  Prosecutions  should  have  been  obtained. 
I  observe  that  the  Act  under  which  the  ques- 
tion arises  is  one  passed  in  favour  of  newspaper 
proprietors.  It  enlarges  the  well-establisned 
rule  which  protects  bona  fide  reports  of  matters 
of  ])ublic  interest,  and  is  intended  to  make  prose- 
cutions more  efficient.  The  earlier  Act  (Lord 
Campbell's  Act)  very  much  enlarged  the  ordinary 
protection  which  a  person  accused  of  libel  has, 
and  this  Act  was  carried  to  enlarge  that  protec- 
tion still  further  in  the  case  of  newspapers.  At 
the  time  of  the  passing  of  the  Act  one  of  the  most 
ordinarv  modes  of  proceedirg  against  newspapers 
for  libel  was  bv  means  of  a  criminal  information. 
In  the  books  the  commonest  cases  of  criminal  in- 
formation will  be  found  to  be  against  newspapers, 
and  to  suppose  that  the  Act  enlarging  the  protec- 
tion previously  afforded  to  newspapers  was  not 
intenaed  to  include  one  of  the  commonest  modes 
of  prosecution  imposes,  in  my  opinion,  the  onus 
on  those  who  say  it  does  not  of  showing  that  they 
are  right.  If  the  words  are  clear,  and  if  the 
matter  with  which  they  deal  is  such  ae  may 
reasonably  be  seen  to  have  been  under  the  notice 
of  the  Legislature  at  the  time,  we  have  no  busi- 
ness to  look  about. for  a  way  of  evading  their 
plain  effect.  It  is  otherwise  only  when  the  ordi- 
nary sense  of  the  words  used  would  lead  to  a 
grave  absurdity.  Take  the  case  of  the  Attorney- 
General  in  England  or  Ireland  under  sect.  3  of 
this  Act.  He,  as  representing  the  Crown,  files  ex 
officio  an  information.  It  is  clear  that  that  can- 
not be  intended  to  be  included  in  the  words 
"criminal  prosecution;"  it  is  clear,  because  in 
Ireland  the  Attorney-General  is  the  same  person 
as  he  whose  fiat  is  required,  and  in  Eneland  the 
Director  of  Public  Prosecutions  is  the  suBordinate 
of  the  Attorney-General.  I  agree,  therefore,  that 
the  conclusion  applying  sect.  3  to  ea;  officio  infor- 
mations would  be  absura,  and  so  I  have  no  diffi- 
cxiitj  in  deciding  that  such  a  prosecution  is  not 
within  sect.  3,  because  it  cannot  have  been  in- 
tended to  be  within  it.  If  reasons  of  the  same 
cogency  could  be  adduced  as  to  other  criminal  in- 
formations, I  should  agree  with  the  majority  of 
the  court ;  but  I  confess  that  I  have  a  great  objec- 
tion to  construe  plain  words  to  exclude  what  they 
do  or  to  include  what  they  do  not  say.  It  is  the 
duty  of  the  court  to  construe  the  words  as  they 
are,  without  adding  to  or  taking  from  them. 
When  I  was  young  an  Act  was  passed  to  take 
away  the  equitable  jurisdiction  of  the  Court  of 
Exchequer,  and  yet  there  were  found  plenty  of 
arguments  to  show  that  it  had  nevertheless  not 
done  so  in  revenue  cases,  and  the  court  itself  so 
decided.  Afterwards  an  Act  was  passed  to  en- 
large the  jurisdiction  of  the  Mayors  Court ;  yet 
the  greatest  jurist  of  my  time  persuaded  himself 
and  the  Court  of  Common  Pleas  that  the  Act  had 
no  such  effect.  Later  the  Court  of  Appeal  over- 
ruled this  decision,  and  declared  that  the  Act 
meant  what  it  said.  Another  Act  of  Parliament 
said  that  costs  should  follow  the  event,  neverthe- 
less it  was  ingeniously  argued  and  decided  that  it 
was  meant  that  they  should  not,  and  that  was  so 
held  till  finally  corrected  in  the  House  of  Lords. 
These  are  instances  of  the  tendency  there  is  to  dis- 
regard i>lain  language  in  Acts  of  Parliament,  and 
to  substitute  some  wholly  inconsistent  opinion  for 
it,  and  against  this  tendency  courts  ought  to  be 
on  their  guard. .  For  my  part,  I  always  give  way 


with  the  greatest  possible  reluctance  when  I  am 
obliged    to    say  that  the    Legislature   has   not 
enacted  what  it  seems  to  have  done,  and  I  do  not 
think  that  this  is  a  case  where  I  am  at  all  so 
obliged.    The  Act  here  says :  "  No  criminal  prose- 
cution shall   be  commenced   .  .  .    without  the 
written  fiat,"  &c.    I  have  shown  that  at  the  time  of 
the  Act  passing  criminal  information  was  a  very 
common  way  of  beginning  prosecutions  against 
newspapers.     Those  who  passed  the  Act  must 
have  oeen  aware  of  it,  and  it  is  incredible  that  a 
House  full  of  lawyers  should  have  intended  to 
exclude  that  common  mode  of  prosecuting  news- 
papers and  yet  have  used  the  words  I  have  just 
read.    I  tlnnk,  therefore,  that  "criminal  prose- 
cution "  must  include  criminal  information.    Now, 
what  is  the  chief  argument  against  so  construing 
the  plain  words?     It  is,  that  proceedings  by 
criminal  information  require  the  '*  express  order 
of  the  Queen's  Bench  in  open  court  to  be  eiven  to 
filing  the  information,  and  that  to  say  that  the 
Director  of  Public  I^secutions  must  give  his 
leave  restrains  the  exercise  of  the  jurisdiction  of 
the  Queen's  Bench.    If  I  could  see  that  this  was 
so,  I  might  think  the  conclusion  to  be  drawn 
from  the  fact  of  such  restraint  very  difficult  to 
escape  from  in  construing  the  section.    If  the 
Act  limited  the  discretion  of  the  court  by  inter- 
posing the  fiat  of  the  Director  of  Criminal  Prose- 
cutions it  would  be  a  serious  matter.    But  I 
venture  to  think  that  no  such  conclusion  is  neces- 
sary at  all;  to  say  that  the  necessity  of  going 
through   certain    conditions    precedent   to   the 
coming  to  the  court  or  judge  or  a  grand  jury 
amounts  to  a  fettering  of  the  tribunal  is,  in  my 
opinion,  a  misuse  of  language.     The  condition 
has  to  be  fulfilled  by  a  person  desiring  to  proceed 
before  the  exercise  of  tne  discretion  in  question 
is  asked  for.   One  of  my  learned  brothers  has  fairly 
enough  held  that,  in  his  view,  an  application  to  a 
judge    is    also  outside  the    section.     The  pro- 
ceedings of  the  Queen's  Bench  are  regulated  by 
the  statute  4  &  5  Will.  &  M.  c.  la    That  Act 
shows,  by  the  preamble,  that    the  proceedings 
by  criminal    information,   through  tiie  Qaeeas 
coroner,  had  previously  been  treated  as  a  purely 
private  matter.    The  master  of  the  Crown  Office 
granted  leave  to  file  informations  as  of  course  on 
the   private    application    of    individuals.     The 
statute    restrained   the  Queen's    coroner   from 
acting,  possibly  improperly,  on  private  informa- 
tion, and  necessitatea  application  to  the  court, 
whose    discretion    was    thenceforward    to     be 
exercised  as  to  granting  or  refusing  leave  to 
file;    so,  now,  I  see  no  more  reason  why  this 
well-known  private  mode  of  redressing  wrongs 
should    not    be   subjected   to    the    preliminary 
condition    imposed  by  this   statute.     There  is 
no  more  interference  with  prerogative  or  juris- 
diction   of    the   court  than   there  was  by  the 
Act  of  William  and  Mary.    On  the  other  nand, 
there  is  abundant  reason  and  good  sense  in  im- 
posing   the  condition.    The  Director  of  Pnblic 
Fiosecutions    has   means  of   investigating  and 
inquiring  into  matters  which  the  court  has  not ; 
for  it  must  be  remembered  that  at  first  the  appli- 
cation to  the  court  is  ece  parte-^one  side  only  is 
heard.    It  has  been  too  much  insisted  on  tiiat 
when  the  court  makes  the  rule  absolute  the  con- 
dition requiring  the  fiat  is  a  fettering  of  its  dis- 
cretion, whereas  when  it  discharges  the  rule^ 
thereby  saying  that  its  discretion  oo^^  not  toihave 
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been  appealed  to-^its  discretion  must  obviously  be 
wholly  tree.  I  do  not  therefore  think  that  it  is 
at  all  derog[atory  to  the  honour  of  the  court  that 
this  preliminary  should  be  required.  I  think, 
further,  that  the  difficulty  as  to  the  "  commence- 
ment of  the  prosecution  "  is  not  great.  A  criminal 
proeecution  is  **  commenced  "  within  the  meaning 
of  this  Act  of  Parliament  when  the  first  step  is 
taken  in  a  long  series  of  legal  proceedings  which 
end  in  the  conviction  of  the  accused.  It  is  there- 
fore the  coming  to  the  court  to  ask  leave  to 
proceed  that  is  the  '*  commencement/'  and  the 
Director  of  Public  Prosecutions  must  be  asked  for 
his  fiat  before  any  application  is  made  to  the  court 
at  aU.  I  come,  without  hesitation,  to  the  conclu- 
sion that  this  rule  should  be  made  absolute. 

Btde  di$charged» 

The  defendant  was  afterwards  convicted,  and 
sentenced  to  four  months'  imprisonment,  but  was 
released  on  bail  pending  the  decision  of  the  Court 
of  Appeal  on  a  writ  of  error,  which  raised  the 
same  question  as  that  decided  against  the  defen- 
dant by  the  majority  of  the  court  in  the  above 
jud^pnents. 

Jan.  13  and  14, 1885. — The  case  was  argued  in 
the  Court  of  Appeal,  before  Brett,  M!k.  and 
Cotton  and  Linaley,  L.JJ.,  by  Charles  Bussell, 
Q.O.  and  Box  {Poland  with  them)  for  the  defen- 
dant (plaintiff  in  error),  and  by  Sir  H,  James 
(A.G.)  and  Ih/rtchwerts  for  the  prosecution. 

The  arguments  are  sufficientlv  noticed  in  the 
judgments.  The  following  authorities  were  re- 
ferred to: 

Beg.  V.  Drury,  18  L.  J.  189,  M.C. ; 

Clarke  r.  Poetan,  6  G.  A  P.  428 ; 

Em.  v.  Steel,  85  L.  T.  Bep.  N.  S.  584;  2  Q.  B.  Piv. 

Bmt.  *v.  Fletcher,  35  L.  T.  Eep.  N.  8. 188;  2  Q.  B. 

StradUng  r.  Morgan,  Plowd.  199; 

Byeton  y.  Studd,  Flowd.  450 ; 

Heydon*t  case,  8  Coke,  7 ; 

Wigan  v.  Fowler,  1  Stark.  459 ; 

Harding  v.  Preece,  47  L.  T.  Bep.  N.  8. 100;  9  Q.  B. 

Div.281; 
King  r.  Cole,  6  T.  B.  640 ; 
R.  V.  Almon,  6  T.  B.  642,  note ; 
B.  V.  Robineon  (cited in  Kingy.  Cole),  6  T.  B.  642 : 
Ditcher  v.  Denieon,  11  Moo.  P.  C.  C.  824; 
Attomey-Oeneral  v.  Brown,  Forrest,  110 ; 
Reg.  V.  Lahottchere,  50  L.  T.  Bep.  N.  S.  177 ;  12  Q.  B. 

jMv.  320 ; 
3^  ease  of  Thatcher  and  Waller,  Sir  T.  Jones,  53 ; 
Smith  T.  Commiseioners  of  Sewere,  1  Mod.  44 ; 
R.  V.  Moreley,  2  Burr.  1041 ; 
Dr.  Foster* e  case,  11  Coke,  56 ; 
Comer's  Crown  Praotioe,  1^ ; 
Hawk.  P.  C.  book  2,  cap.  26,  b.  4 ; 
4  Blackstone's  Commentaries  (by  Coleridge),  301-810 ; 
Odgera  on  Libel,  380 ; 

Bacon's  Abr.  <* Court  of  King's  Bench"  (A) ; 
1  Chiirfey's  Criminal  Law,  848 ; 
Manning's  Exchequer  Praotioe,  220. 

Cur.  ado.  vuU. 

Jan.  16.— The  following  judgments  were  de- 
livered:— 

Bb£TT,  M.B. — ^Inthis  case  a  criminal  information 
for  a  newspaper  libel  was  exhibited  at  the  instance 
of  a  private  prosecutor  aeainst  the  defendant,  who 
was  tried  and  found  ^ilty.  The  case  now  comes 
before  us  upon  a  writ  of  error,  and  we  have  no 
jurisdiction,  inasmuch  as  this  is  a  criminal  case, 
except  upon  such  a  writ.  La  order  to  deal  with 
the  question  of  the  alleged  error  on  the  record, 
we   must  look  at  the  information  itself.    The 


objection  of  the  plaintiff  in  error  comes  to  this^ 
that  the  leave  of  the  Director  of  Public  Prosecu- 
tions was  a  condition  precedent  to  the  jurisdiction 
of  the  court,  and  not  merely  a  regulation  which 
might  or  might  not  be  waived,  or  which  would  be 
an  error  in  the  course  of  the  proceeding  if  the 
case  were  allowed  to  go  on  without  its  being 
proved.  He  must  go  to  the  extent  of  saying  that 
this  is  a  condition  precedent  to  the  jurisdiction 
of  the  court,  that  it  is  necessary  to  aver  juris* 
diction,  and  that  such  an  averment  is  wanting. 
The  first  thing  to  be  determined  is,  whether 
under  the  statute  in  question  it  is  a  condition 
in  any  sense  that  the  fiat  of  the  Director  of 
Public  Prosecutions  should  be  obtained,  i.e.f 
whether  sect.  3  of  the  Newspaper  Libel  and 
Begistration  Act  1881  applies  to  criminal  infor- 
mations for  newspaper  libels  at  the  suit  of 
private  prosecutors.  If  it  does  so  apply,  then 
at  some  time  or  other  it  would  seem  that  the 
fiat  mast  be  obtained.  If  it  does  not  apply, 
then  there  is  no  objection  which  can  success- 
fully be  urged  to  this  information.  It  was 
strongly  urged  on  behalf  of  the  plaintiff  in  error 
that  sect.  3  does  apply  to  criminal  informations 
for  newspaper  libels  at  the  suit  of  private 
prosecutors.  The  first  point  taken  was,  that  sect.  2 
clearly  so  applies,  and  if  so,  that  the  first 
recital  in  the  preamble  of  the  Act  must  also 
apply,  and  then  that  the  phrase  "  criminal  prose- 
cutions" also  applies  to  such  informations,  in 
which  case  the  same  interpretation  must  be  given 
to  the  same  phrase  in  sect.  3.  That  sect.  2 
does  apply  to  such  criminal  informations-  I  do 
not  douDt  in  the  least,  but  I  do  not  think  that  it 
follows  that  the  phrase  "criminal  prosecu- 
tions" in  the  preamble  applies  to  criminal 
informations.  Tne  only  argument  which  can 
be  urged  to  the  contrary  is  to  say  that  sect.  2 
cannot  go  beyond  the  preamble.  Ijie  phrase  in 
sect.  2  IS  not  "  criminal  prosecution,"  but  "  pro- 
ceeding," which  is  a  far  larger  term.  I  have  no 
doubt  that  a  proceeding  for  libel  by  means  of 
information  is  a  "  criminal  proceeding."  But  it 
does  not  follow  that  the  preamble  is  to  be  as 
large  as  sect.  2,  for  it  is  well  known  that  a  posi- 
tive enactment  can  go  beyond  a  preamble. 
Whatever  may  be  the  meaning  of  the  preamble, 
it  is  clear  that  sect.  6  goes  beyond  the  preamble, 
for  it  extends  to  all  lil^ls,  whereas  the  preamble 
refers  only  to  newspaper  libels.  Therefore  it  may 
be  that  sect.  2  also  goes  beyond  the  preamble,  and 
therefore  the  application  of  sect.  2,  which  uses  a 
different  term  u*om  that  in  the  preamble,  does 
not  assist  us  in  ascertaining  the  meaning  of  the 

?hrase  "  criminal  prosecution "  in  the  preamble, 
agree  that,  whatever  is  the  meaning  of  the 
phrase  in  the  preamble,  it  is  contrary  to  every 
canon  of  construction  to  say  that  when  the  same 
phrase  occurs  in  the  section  a  different  construc- 
tion can  be  given  to  it.  The  question  is  reduced 
to  the  same  thing,  namely,  what  does  it  mean  in 
one  or  both  sections?  The  next  argument  was, 
that  in  Acts  of  Parliament  in  pari  materid 
informations  and  indictments  have  always  been 
dealt  with  together,  and  that  the  Act  now  in 
question  would  be  the  first  in  which  they  were 
separated.  Several  Acts  of  Parliament  have 
been  cited  to  us,  one  of  which  is  32  Geo.  3,  c.  60. 
But  there  distinct  phraseology  is  used  to  distin-  . 
guish  indictment  from  information.  The  Act 
speaks  of  ''  the  trial  of  an  indictment  or  informa- 
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iiion."  Then  the  next  statate,  60  Geo.  3  & 
1  Geo.  4,  c.  8,  does  not  contain  either  of  the 
phrases,  and  therefore  does  not  assist  us.  Then 
in  3  &  4  Vict.  o.  9  the  phraseolo^^  used  is  "  civil 
or  criminal  proceeding."  The  term  "criminal 
prosecution"  is  not  used.  Therefore  the  term 
*'  criminal  proceeding  "  has  the  same  larger  inter- 
pretation as  in  sect.  2  of  the  Act  of  1881,  but 
does  not  lead  us  to  the  meaning  of  "criminal 
prosecution"  in  sect.  3.  Lord  Campbeirs  Act 
(6  &  7  Vict.  c.  96)  speaks  of  "  any  indictment  or 
information ;"  so  there,  when  both  classea  are  to  be 
brought  into  one  enactment,  distinctive  phrases 
are  used  which  describe  both.  It  seems  to  me, 
therefore,  that  on  looking  at  Acts  of  Parliament 
in  pari  materid  it  cannot  be  seen  that  the  phrase 
"  criminal  prosecution "  has  been  applied  to  pro- 
secutions by  way  of  indictment  or  information ; 
on  the  contrary,  they  show  that  when  Parliament 
desires  to  deal  with  both  indictments  and  infor- 
mations, either  words  are  used  which  must 
combine  both,  or  distinctive  phraseology  is  used. 
It  was  said  that  the  term  "  criminal  prosecution  " 
is  the  ordinary  expression  used  in  legal  proceed- 
ings by  lawyers  as  comprising  both  prosecution  by 
indictment  and  by  information.  In  the  first 
pUice,  those  very  Acts  of  Parliament  which 
nave  been  cited  show  that  this  is  not  so, 
for  that  phrase  is  never  so  used.  Secondly, 
so  far  from  saying  that  this  is  the  ordinary 
mode  in  which  lawyers  speak  of  prosecutions 
by  way  of  iDformatioo,  in  my  opinion  that  is  pre- 
ciseljr  the  phrase  which  lawyers  would  not  use, 
and  in  speaking  of  a  prosecution  for  libel  they 
would  mean  a  prosecution  in  the  ordinary  way  by 
indictment  by  a  biU  found  by  a  grand  jury,  or  a 
prosecution  before  a  magistrate ;  and  in  a  case  of 
criminal  information  for  libel  lawyers  would  not 
say  that  the  defendant  had  been  prosecuted,  but 
that  he  had  been  tried  on  an  information  at  the 
suit  either  of  a  private  prosecutor  or  of  the 
Attomey-Goneral.  Therexore  to  say  that  the 
term  **  criminal  prosecution  "  is  a  phrase  which 
is  used  by  all  lawyers  as  one  comprising  both 
prosecutions  by  indictment  and  by  information  is 
a  proposition  which  cannot  be  maintained.  But 
that  IS  a  fl^neral  phrase  which,  according  to  the 
ordinary  English  lan^^ge  and  legal  scientihc 
language,  may  comprise  several  different  modes 
of  prosecution,  viz.,  prosecution  by  way  of  bill  of 
indictment  found  by  a  grand  jury,  prosecution 
before  a  magistrate,  or  prosecution  oy  way  of 
criminal  information.  Therefore  there  is  a 
general  term  which  may  comprise  several  modes 
of  dealing  with  the  matter.  When  under  such  cir- 
cumstances the  question  is  raised  whether  a  case 
which  the  general  term  may  comprise  is  not 
within  it,  the  true  canon  of  construction  is,  that 
if  it  can  be  shown  that  the  case  is  not  within  the 
mischief  of  the  enactment,  and  that  to  include  it 
will  lead  to  an  absurd  state  of  thinffs  with  regard 
to  the  administration  of  the  law,  tlien  the  court 
ought  to  hold  that  the  general  phrase  does  not 
comprise  that  particular  case,  because  to  include 
it  would  produce  an  absurdity.  Then  we  must 
consider  whether  the  case  of  a  criminal  informa- 
tion for  newspaper  libel  is  within  the  mischief  of 
the  statute,  and  also  whether,  if  such  informations 
are  within  sect.  3,  the  result  must  not  be  an 
absurdity  in  the  administration  of  the  law.  In 
the  first  place,  it  seems  to  me  impossible  to  say 
that  if  the  term  "  criminal  prosecution  "  in  sect. 


3  includes  prosecutions  by  way  of  information,  it 
does  not  include  both  criminal  informations  at 
the  suit  of  private  persons  and  those  filed  ex  ofiao 
by    the   Attomey-Greneral.      The    qaestion  is, 
whether  either  or  both  these  cases  are  within  the 
mischief  of  the  statute,  and  whether  the  applica- 
tion of  the  section  will  not  produce  an  absurdity 
in  one  or  the  other.    What  was  the  mischief  at 
which  the  statute  was    directed?     Newspaper 
proprietors  must  not  publish  libels  for  any  motive 
of  uieir  own,  but  are  only  protected  when  under 
certain  circumstances  they  publish  libels,  not  for 
their  own  purpose,  but  in  order  to  give  informa- 
tion to  which  the  public  is  said  to  be  entitled.    It 
is  obvious  that  a  newspaper  proprietor  might  be 
harassed  b^  criminal  proceedings,  and  might,  when 
publishing  information,  casually  publish  that  which 
would  be  a  libel  against  an  individual,  and  then, 
though  the  newspaper  proprietor  might  not  in 
truth  have  been  guuty  of  any  practical  or  moral 
offence,  a  person  might  have  gone  before  a  grand 
jury  without  having  applied  to  the  newspaper 
proprietor  or  told  him  that  he  was  going  to  do 
so.    If  the  grand  jury  threw  out  the  bill  I  cannot 
say  that  the  newspaper  proprietor  would  have 
been  damaged  at  all,  but  the  bill  might  have 
been  found,  and  been  turned  into  an  indictment 
for  libel,  without  his  having  had  any  means  of 
knowing  of  it,  and  then  he  would  necessariJy  have 
been  put  to  considerable  expense,  trouble,  and 
anxiety.     A  grand  jury  do  not  listen  to  an^ 
defence,  but  only  find  that  there  is  a  prima  fae%e 
case,  so  that,  if  the  alleged  libel  is  put  in,  and 
shows  that  it  is  a  libel,  a  true  bill  is  found.    In 
the  same  way,  if  a  prosecutor   went   before  a 
magistrate,  the  ma^trate  would  not  hear  any 
defence  before  he  issued  a  summons.     There- 
fore the  mischief  against  which  the  statute  was 
directed    was    this,    that    for   a  ^  really   unim- 
portant matter  a  newspaper  proprietor  might  be 
put  to  trouble  and  expense,  because  a  prosecutor 
might  commence  proceedings  against  him  withont 
giving  him  any  opportunity  for  explanation.  That 
mi£  chief  is  applicable  both  to  the  case  of  prose- 
cution by  indictment  and  of  prosecution  before  a 
magistrate.    Does  that  mischief  apply  in  the  case 
of  a  prosecution  to  be  commenced  by  information 
either  at  the  suit  of  a  private  prosecutor  or  of  the 
Attorney-General  esc  officio  t    Upon  appljrinff.^ 
the  Queen's  Bench  Division  for  a  criminal  in- 
formation for  libel  the  prosecutor  brings  before 
the  court  the  libel,  and  his  affidavit  that  he  vt 
wholly  innocent  of  the  charge  against  him.  Upon 
that  a  rule  nUi  is  flranted,  and  the  newspaper 
proprietor  has  an  opportunity  of  showing  canse 
before  he  is  tried  by  a  jury.    Therefore  in  such  a 
case  the  prosecutor  is  not  empowered  to  go  on  to 
the  bitter  end  without   interference   from  anj 
authority;   but  from  the  very  first  step  he  is 
brought  before  the  court,  and  the  defendant  is  also 
before  the  courts  and  has  the  protection  of  the  con- 
sideration of  the  court.    In  tne  cane  of  an  es  qfieio 
information,  there  is  the  protection  of  the  responsi- 
bility of  the  Attorney-General,  the  highest  officer 
at  the  bar,  who  by  the  call  of  his  office  is  bound, 
in  considering  anything  in  regard  to  criminal 
prosecutions,  to  conscientiously  exercise  all  his 
knowledge  in  order  to  say  whether  there  is  a 
sufficient  case  for  prosecution.    Therefore  with 
regard  to  informations  at  the  suit  of  private 
persons,  or  of  the  Attorney-General,  the  mischief 
aimed  ai  by  this  statute  does  not  eidst.    But  it  is 
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necessary  to  go  farther,  and  to  consider  whether, 
if  such  informations  are  included  within  the  enact- 
ment, an  absurdity  will  be  produced  in  respect  of 
either  of  them,  for  I  think  that  if  the  section 
applies  to  one  it  applies  to  both.  It  seems  to  me 
that  an  absurdity  would  be  produced  in  both 
cases.  This  point  will  depend  upon  when  a 
a  criminal  prosecution  by  way  of  information 
can  be  said  to  commence,  because  the  fiat  is  only 
required  at  the  moment  before  the  prosecution 
commences.  Upon  that  point  the  statute  4  &  5 
Will.  &  M.  c.  18,  is  most  important.  I  cannot 
doubt  that  before  that  statute  the  commencement 
of  a  prosecution  by  way  of  criminal  information 
was  the  exhibiting  of  the  information  to  the 
officer  to  be  filed.  Is  there  anything  in  that 
statute  to  alter  this,  and  to  make  something 
else  the  commencement  of  the  prosecution  r 
That  statute  deals  with  proceeainss  before 
the  information,  and  requires  the  order  of  the 
Court  of  Queen's  Bench  to  file  the  information. 
Can  it  be  said  that  to  ask  the  court  for  leave  to 
begin  a  prosecution  is  to  begin  the  prosecution? 
In  some  cases  the  leave  of  a  judge  is  required 
before  an  action  can  be  brought.  Oan  anyone 
say  that  if  an  action  be^ns  by  writ,  and  it  is 
necessary  to  go  before  a  judge  for  leave  to  issue 
the  writ,  the  action  commences  before  the  writ  is 
issued  ?  The  proposition  is,  that  to  ask  leave  to 
do  a  thing  is  to  do  the  thing.  It  is  only  necessary 
to  state  the  proposition  to  show  the  fallacy.  There- 
fore, after  the  statute,  that  which  was  done  in  the 
Queen's  Bench  was  preliminary  to  the  commence- 
ment of  the  prosecution,  and  a  prosecution  by  way 
of  information  commences  at  the  time  when  the 
information  is  received  bv  the  proper  officer  and  is 
filed.  It  was  said  that  the  analogy  to  the  case  of  a 
BunmiouB  granted  by  a  magistrate  was  so  close 
as  to  oblige  us  to  say  that,  ii  that  proposition  as 
to  the  commencement  of  the  prosecution  is 
affirmed,  the  laying  an  information  before  a 
magistrate  in  order  to  obtain  a  summons  is  not 
the  commencement  of  the  prosecution.  I  do  not 
hesitate  to  say  that,  in  my  opinion,  the  information 
laid  before  the  magistrate,  for  the  purpose  of 
askini^  whether  he  will  issue  a  summons  or  a 
warrant,  is  not  the  commencement  of  the  prose- 
cution, because  a  magistrate  may  refuse  to  issue 
a  sxunmons  or  warrant,  in  which  case  it  could  not 
be  said  that  a  prosecution  had  commenced.  A 
prosecution  once  commenced  can  only  be  ended 
ay  the  definite  conclusion  of  it.  In  any  case  the 
analogy  is  not  good,  because  an  information 
before  a  magistrate  would  not  under  such  oircum- 
stanoes  be  to  ask  leave  to  proceed.  It  seems 
to  me  that  the  oommencement  of  a  criminal 
information  is  the  filing  or  exhibiting  of  the 
information. «  If  so,  the  fiat  of  the  Director  of 
Pubho  Prosecutions  need  not  be  asked  for  or 
obtained  until  the  moment  before  that  commence- 
ment. If  so,  the  application  to  the  court,  or  to 
the  Attorney-General,  in  order  to  see  whether  the 
information  shall  be  exhibited,  may  take  place 
before  the  application  to  the  Director  of  Public 
Prosecutions.  Therefore,  it  follows  that  the 
court  mav,  upon  the  affidavits  of  both  sides, 
make  a  rule  absolute  for  a  criminal  information, 
and  then  the  Director  of  Public  Prosecutions 
may  refuse  his  fiat.  If  that  proposition  is  true, 
he  would  practically  overrule  a  decision  of  the 
court  upon  solemn  argument,  and  if  the  applica- 
tion has  been  to  the  Attorney-General  the  decision 


of  the  Attorney-General  would  be  praoticallv  over- 
ruled by  the  decision  of  an  officer  who  by  the 
statute  creatine  the  office  is  made  in  every  way 
subordinate  to  nim.  Therefore,  in  either  wa]^,  the 
result  is  an  indecent  absurdity  in  the  administra- 
tion of  the  law.  Even  if  the  commencement  of 
a  criminal  information  were  the  first  application 
to  the  court,  then  it  might  be  said  that  before  an 
application  could  be  made  to  the  court,  the  fiat  of 
the  Director  of  Public  Prosecutions  would  be 
necessary.  Applyinur  that  to  an  «6  officio  informa- 
tion by  the  Attorney- General,  the  Executive  on 
the  advice  of  the  law  officers  might  come  to  the 
conclusion  that  for  the  public  peace  an  informa- 
tion should  be  filed,  and  yet  the  Attorney-General 
would  be  obliged  to  go  before  the  Director  of 
Public  Prosecutions,  and  ask  whether  he  agreed 
with  the  opinion  given  to  the  Government  by  the 
law  officers  of  the  Crown.  I  repeat  that  by  such 
an  application  of  the  enactment  the  matter  is 
reduced  to  an  indecent  absurdity  in  the  adminis- 
tration of  the  law.  Therefore,  with  regard  to  the 
case  of  «0  officio  informations,  I  think  it  is  impos- 
sible to  conceive  that  the  Legislature  could  have 
so  intended  or  enacted.  If  I  am  right  in  saying  that, 
if  the  phrase  "  criminal  prosecution  "  appaes  to 
prosecutions  by  way  of  information  at  all,  it  must 
apply  both  to  those  at  the  suit  of  private  persons 
and  to  those  filed  60  officio  by  the  Attorney- 
General,  anU  if  I  have  shown  that  if  it  cannot 
apply  to  lUe  latter  class,  then  it  follows  that  it 
cannot  apply  to  the  former.  As  to  informations 
at  the  suit  of  private  persons,  there  is  also  the 
fact  thev  are  not  within  the  mischief  of  the  law 
at  alL  It  does  not  follow  that  the  term  "criminal 
prosecution  "  in  sect.  3  can  have  no  application. 
No  doubt  it  applies  to  prosecutions  by  way  of  bill 
of  indictment  and  to  proceedings  before  magis- 
trates. Then  it  was  argued  that  we  are  about  to 
strike  out  of  sect.  3  prosecutions  by  way  of 
criminal  information  because  we  say  that  to 
include  them  will  produce  absurdity  in  the 
administration  of  the  law ;  but  that  by  reason  of 
sect.  6  apphring  the  Vexatious  Indictments  Act 
to  everv  offence  under  the  Act  of  1881  the  same 
absurdity  will  occur  in  the  prosecutions  by  bill  of 
indictment,  and  therefore,  if  we  give  way  to  the 
absurdity  in  the  ease  of  sect.  8,  we  shall  be  obliged 
to  do  the  same  in  the  case  of  indictment,  and 
nothing  will  remain  to  which  sect.  3  can  applv. 
But  the  Vexatious  Indictments  Act  obviously 
applies  only  to  indictments.  As  to  the  same 
aosurdity  being  produced,  it  must  first  be  noticed 
that  sect.  6  ^oes  oevond  the  preamble  of  the  Act» 
and  deals  with  libels  other  than  newspaper  libels. 
How  the  words  "and  every  offence  under  this 
Act"  got  into  the  statute  I  cannot  say,  but  I 
think  by  inadvertence.  The  words  apply  to  news- 
paper libels,  for  that  is  an  offence  witnin  the  Act, 
but  the  section  cannot  apply  to  a  criminal  infor- 


mation, for  that  is  never  begun  by  bill  of  indict- 
ment. Therefore,  the  effect  of  the  application  of 
the  Vexatious  Indictments  Act  is  that  no  bill  of 
indictment  for  newspaper  libel  is  to  be  presented 
and  found  by  any  grand  jury  "  unless  tne  prose- 
cutor or  other  person  presenting  such  indictment 
has  been  bound  by  recognisance  to  prosecute  or 
give  evidence  against  the  person  accused  of 
such  offence,  or  unless  the  person  accused 
has  been  committed  to  or  detained  in  custody,  or 
has  he&a.  bound  by  recognisance  to  appear  to 
answer  to  an  indictment  to  be  preferred  against 
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him  for  Ruch  offence,  or  nnloBS  such  indictment 
for  such  offence,  if  charged  to  have  been  com- 
mitted in  England,  be  preferred  by  the  direction 
or  with  the  consent  in  writing  of  a  jnd^  of  one 
of  the  Superior  Courts  of  law  at  Westminster,  or 
of  Her  Majesty's  Attorney- General  or  Solicitor- 
General  for  England :  "  (22  &  23  Vict.  c.  17,  s.  1.) 
With  regard  to  peveral  of  these  matters,  they  do 
not  arise  until  the  prosecution  has  commenced. 
Thus  the  person  accused  cannot  be  detained  in 
custody  unless  a  prosecution  has  commenced 
before  a  magistrate  or  a  bill  of  indictment  has 
been  found.  So  the  person  accused  cannot  be 
bound  by  recognisance  until  after  the  indict- 
ment has  been  preferred.  Now,  in  order  to 
construe  sect.  6  as  incorporating  the  Vexatious 
Indictments  Act  with  regard  to  a  bill  of  in- 
dictment for  a  newspaper  libel  within  sect. 
8,  lit  must  be  said  either  that  sect.  8  giyes  an 
alternative  protection  to  that  mentioned  in  the 
Vexatious  indictments  Act,  so  that,  if  the'pro- 
posed  prosecutor  obtains  the  fiat  or  complies 
with  that  Act,  he  may  go  on  to  prosecute ;  or, 
secondly,  that  he  cannot  commence  the  prose- 
cution without  both  the  fiat  of  the  Director  of 
Fubhc  Prosecution,  and  the  consent  in  writing  of 
one  of  the  judges  or  the  Attorney-General.  The 
same  reasons  which  seem  to  justify  one  in  saying 
that  the  Legislature  could  not  haye  intended  to 
cause  the  jurisdiction  of  the  Director  of  Public 
Prosecutions  to  clash  with  the  authority  of  the 
Attorney-General  show  that  it  could  not  have 
been  meant  that  the  leave  of  the  judge  could  be 
overruled  by  the  Director  of  Public  Prosecutions, 
or  that  the  fiat  must  be  obtained  before  asking 
leave  of  the  judffe.  That  is  an  indecency  which 
could  not  have  been  intended.  Therefore,  both 
sections  must  be  read  reasonably,  and  it  must  be 
held  that,  at  all  events,  the  fiat  is  not  required 
when  the  judge  or  the  Attorney-General  gives 
leave  to  prosecute  by  bill  of  indictment.  We 
do  not,  as  alleged,  allow  the  absurdity  in  the 
case  of  indictment  by  bill.  Therefore  I  act  upon 
the  ordinary  canon  of  construction,  that,  where  in 
a  statute  there  iff  a  general  phrase  which,  though 
it  may  comprise  several  specific  things,  yet,  if  it  is 
applied  to  one  or  more  of  them,  will  act  upon  that 
which  is  not  within  the  mischief,  and  will  thereby 
produce  an  absurdity,  which  it  is  impossible  to 
suppose  that  the  Legislature  intendea,  then  the 
general  phrase  is  to  l^  left  to  act  upon  that  which 
is  within  the  mischief,  and  not  upon  that  which  is 
not  within  it.  For  these  reasons  I  come  to  the 
conclusion  that  the  term  "  criminal  prosecution  " 
in  sect.  8  does  not  apply  to  a  criminal  information, 
either  at  the  suit  of  a  private  prosecutor  or  of  the 
Attorney-General  ex  officio,  I  wish  to  add  that, 
even  if  it  did  applyi  I  doubt  whether  it  would  go 
to  the  extent  of  oeing  a  condition  precedent  to  the 
jurisdiction  of  the  court.  I  think  it  would  rather 
be  a  protection  to  the  newspaper  proprietor,  in 
this  way,  that  the  fiat  would  nave  to  be  proved  as 
a  necessary  part  of  the  procedure,  unless  the 
defendant  waived  the  objection.  I  have  con- 
siderable doubt,  but  I  am  inclined  to  think  that 
it  is  a  personal  protection  to  the  defendant,  which 
he  might  waive,  in  which  case  it  is  a  matter  of 
proof  in  the  procedure,  and  does  not  go  to  the 
jurisdiction  of  the  court.  Therefore,  if  sect.  8  did 
apply,  I  should  have  doubted  whether  the  want 
of  an  allegation  of  the  existence  of  the  fiat  in  the 
information  would  have  be^  a  matter  which 


showed  that  the  court  had  no  jurisdiction.  The 
objection  would  have  been  only  to  the  procedure, 
and  would  not  have  been  upon  the  record,  and 
therefore  we  could  not  have  taken  any  notice, 
whether  it  had  been  proved  or  not.  Having  come 
to  the  conclusion  that  it  would  be  wrong  to  hold 
that  criminal  prosecutions  by  way  of  information 
are  within  sect.  8, 1  am  of  opinion  that  the  judg- 
ment of  the  Queen's  Bench  Division  must  be 
affirmed. 

CoTTOK,  L.  J. — On  the  last  point  mentioned  by 
the  Master  of  the  Bolls  I  do  not  add  anything. 
It  was  not  argued  before  us,  but  I  think  it  should 
be  mentioned  so  that  it  may  not  be  said  that  the 
matter  was  overlooked  by  the  Court  of  Appeal 
The  question  to  be  decided  is  as  to  the  true  con- 
struction of  sect.  8  of  the  Newspaper  Libel  and 
Registration  Act  1881.  I  have  no  ooubt  that  the 
general  words  '* criminal  prosecution*'  in  that 
section  are  sufficient  to  include  certain  particular 
things,  namely,  prosecutions  by  way  of  informa- 
tion and  proceedings  before  magistrates,  but  they 
are  not  appropriate  to  criminal  informations  in 
the  sense  of  oeing  specially  appropriate,  and  I 
should  say  that  they  were  words  not  generally 
used  with  re^rd  to  that  mode  of  proceeding  for 
an  offence.  It  is  said  that,  if  we  nnd  words  in  a 
statute,  we  ought  to  apply  them  even  if  thev  lead 
to  absurdity,  leaving  those  who  have  made  the 
enactment  to  correct  the  mischief.  No  doubt, 
where  the  Legislature  has  used  words  which  will 
be  deprived  of  application  unless  they  are  can' 
strueaina  sense  leading  to  absurdity,  it  is  not 
for  any  court  to  correct  that  which  has  been  done 
by  Parliament.  But  it  is  different  where  the 
language  used  is  not  specific  but  generic,  and 
applies  to  various  things.  If  the  result  of  apply- 
ing the  general  term  to  a  specific  thing  will  pro- 
duce manifest  absurdity,  incongruity,  or  incon- 
venience, then  it  is  the  duty  of  the  court  so  to 
construe  the  general  term  as  not  to  apply  it  to 
that  which  it  may  include,  if  the  provisions  are 
not  in  the  opinion  of  the  court  such  that  the  con- 
clusion must  be  that  the  Legislature  intended  the 
general  words  to  have  that  application.  That  is  a 
rule  of  construction  which  hifts  often  beenappKed, 
and  it  is  unnecessary  to  refer  to  authority  to 
show  that  there  are  many  general  terms  in  Acts 
of  Parliament  which  have  been  so  construed 
because  they  included  that  which  either  was  not 
within  the  mischief  of  the  statute,  or  which  if 
included  would  lead  to  absurdity.  Now  we  ha7e 
to  consider  this  :  The  words  "  criminal  prosecu- 
tion "  do  generally  include  that  class  of  proeecn- 
tion  which  is  begun  by  criminal  information. 
Are  thev  to  be  unrestricted?  All  the  judgea 
before  whom  the  rule  to  take  the  information  off 
the  file  was  argued  held  that  ex  officio  informations 
could  not  be  included  in  them.  If  it  is  admitted 
that  the  words  do  not  apply  to  all  cases  of  criminal 
information,  and  that  there  is  an  exception  from 
the  generality  of  the  words,  it  only  comes  to  a 
question  whether  the  reasons  for  excludingcriminal 
informations  at  the  suit  of  private  prosecutors 
are  sufficient  to  require  us  to  say  that  these 
general  words  do  not  apply  to  tlmt  particidar 
Kind  of  prosecution.  In  the  first  place,  I  think 
that  a  criminal  information  even  at  the  suit  of  a 
private  prosecutor  is  not  within  the  mischief 
intended  to  be  guarded  against  by  this  secticn. 
The  object  of  the  section  was  to  prevent  news- 
paper proprietors  being  harassed  by  yexadooB 
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prosecutions  for  libel.  There  must  be  certain 
steps  taken,  and  the  judgment  of  the  court  is 
obtained  before  there  can  be  any  criminal  infor- 
mation exhibited  against  a  newspaper  proprietor. 
Can  it  be  said  therefore  that  the  mischief  can 
possibly  arise  until  the  information  is  exhibited 
or  filed  P  It  is  impossible  to  say  that  it  can, 
when  a  matter  has  been  before  the  court,  and 
not  only  the  private  prosecutor,  but  also  the 
person  against  whom  the  infonration  was  asked 
lor  has  oeen  heard,  and  when  we  know  that  the 
conrt  is  most  careful  in  not  allowing  an  infor- 
mation to  be  exhibited  unless  it  is  satisfied  not 
only  that  the  matter  is  not  vexatious  but  that  it 
is  of  public  importance,  having  regard  to  the 
charge  and  the  person  against  whom  it  is  made. 
Having  regard  to  the  care  taken  by  the  court  in 
dealing  with  the  affidavits,  in  my  opinion  there 
cannot  be  any  such  mischief  as  was  intended  to 
be  remedied,  even  if  the  proceedings  do  not  com- 
mence until  after  the  rule  Km.  Is  there  any 
absurdity,  incong^ity,  or  inconvenience  in  allow- 
ing the  general  words  to  be  applied  to  criminal  in- 
formations P  As  to  criminal  mformations  by  the 
Attorney-General  ex  officio,  I  will  not  add  to  what 
was  said  by  the  Master  of  the  Eolls.  But  as 
regards  the  particular  class  of  information  now 
in  question,  it  is  most  material,  though  not 
essentially  necessary,  to  determine  when  a 
criminal  prosecution  by  way  of  information  can 
be  said  to  commence.  It  was  contended  on  behalf 
of  the  plaintiff  in  error  that  the  first  application 
for  a  rule  nisi  is  the  commencement  of  the  prose- 
cution. But  how  can  it  be  said  that  a  prosecution 
has  commenced  against  a  person  before  he  is 
summoned  to  answer  any  complaint  P  It  is  true 
that  the  application  is  to  the  court,  asking  for  an 
order  givmg  leave  for  an  information  to  be 
exhibited.  I  should  agree,  if  necessary,  with  the 
Master  of  the  Bolls  that,  as  before  the  statute  of 
4  &  5  Win.  &  M.  c.  18,  there  could  be  no  prose- 
cution commenced  until  a  criminal  information 
had  been  exhibited,  that  is  not  altered  by  the  fact 
of  the  statute  requiring  an  order  of  the  court 
before  a  criminal  information  can  be  filed.  But, 
independently  of  that,  it  is  merely  asking  the 
conH  to  order  something  to  be  done  before  the 
prosecution  can  be  prosecuted,  and  that  is  no 
more  the  conmiencement  of  a  criminal  prosecution 
than  an  application  for  an  order  for  a  particular 
person  to  issue  a  writ  to  commence  proceedings 
in  an  action  would  be  the  commencement  of 
the  action.  It  was  said  that  there  was  an  analogy 
in  the  case  of  proceedings  before  magistrates, 
and,  therefore,  that  there  was  authority  to  show 
that  a  prosecution  before  a  magistrate  commences 
when  the  information  is  laid  before  him.  But 
such  an  information  is  for  the  purpose  of  asking  him 
to  issue  a  summons  or  warrant,  whereas  here  the 
application  is  for  the  purpose  of  asking  the  court 
to  direct  their  ofiScer  that  something  shall  be 
done  in  order  to  bring  the  matter  into  court. 
The  authoritv  referred  to,  viz.,  Clarke  v.  Postan 
(6  C.  &  P.  423),  in  no  way  supports  the  proposition 
of  the  plaintiff  in  error.  That  was  the  case  of  an 
action  against  a  person  for  having  made  a  false 
charge  of  felony  before  a  magistrate;  nothing 
was  said  in  the  judgment  as  to  when  the  prosecu- 
tion had  commenced.  It  is  clear  from  the  state- 
ment of  the  facts,  not  only  that  the  information 
had  been  filed,  but  that  the  plaintiff  had  been 
summoned  before  a  magistrate  to  answer  the 
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charge.  The  plaintiff  had  been  brought  into 
court  in  order  to  answer  the  charge  and  the 
prosecution  was  commenced.  A  prosecution 
cannot  be  said  to  be  commenced  against  a  person 
until  he  is  brought  into  court  to  answer  the 
charge  against  him.  Moreover,  at  p.  424  of  the 
report  it  appears  that  one  of  the  witnesses  was 
clerk  to  the  plaintiff's  attorney,  and  had  attended 
before  the  magistrate  for  the  purpose  of  that 
charge.  There  was  a  summons  before  the  magis- 
trate, by  whom  it  was  dismissed.  A  much  clearer 
authority  is  the  case  of  Bex  v.  Bohinaon,  which  is 
referred  to  in  King  v.  Cole  (6  T.  E.  640).  The 
report  says,  at  p.  642,  that  Lord  Kenyon,  C.J. 
"read  a  manuscript  note  of  Bex  v.  Bohin807i 
(more  fully  taken  than  that  in  print  in  the  note  to 
B.  V.  Jones,  1  Str.  704,  3rd  edit.),  in  which  it  was 
decided  that  the  affidavits  on  a  motion  for  leave 
to  file  a  criminal  information  ought  not  to  be 
entitled^  and  if  they  were  they  could  not  be  read, 
that  the  affidavits  produced  on  showing  cause 
against  the  rule  mignt  or  might  not  be  entitled  " 
— i.e.,  because  then  the  defendant  is  summoned 
before  the  court — "and  that  all  affidavits  made 
after  the  rule  was  made  absolute  must  be 
entitled."  That  is  because  then  a  criminal  prose- 
cution had  commenced  against  the  defendant, 
and  therefore  the  affidavits  were  to  be  entitled 
accordinglv.  That  is  much  more  of  an  authority 
than  Clarke  v.  Postan  (6  C.  &  P.  423),  where  it 
was  a  summons  before  a  magistrate,  which  was 
considered  to  be  the  commencement  of  the  prose- 
cution. In  the  present  case  the  real  commence- 
ment of  the  prosecution  was  when  the  information 
was  filed,  and  there  would  be,  in  my  opinion,  the 
most  manifest  incongruity — in  fact,  an  indecency 
— in  allowing  a  decision  come  to  by  a  court  after 
hearing  the  parties,  that  the  criminal  information 
should  be  filed,  to  be  overruled  by  the  decision  of 
the  Director  of  Public  Prosecutions.  That  would 
be  to  set  up  that  officer  over  the  court.  In  my 
mind,  it  would  be  an  indecency  to  allow  him  to 
give  a  contrary  opinion,  and  to  prevent  the  order 
of  the  court  from  being  acted  upon.  Of  course, 
if  the  prosecution  can  be  said  to  commence  when 
the  application  is  made  for  the  rule  nisi,  the 
indecency  would  not  be  so  great,  though  it  was 
very  strongly  urged  that  the  effect  of  that 
would  be  to  oust  the  jurisdiction  of  the 
court  by  mere  general  words,  whereas  specific 
words  would  have  been  used  if  that  had  been  the 
intention.  In  my  opinion  the  prosecution  can- 
not be  said  to  commence  when  the  application 
is  made  for  the  rule  nisi.  If  it  could,  then, 
although  the  indecency  would  not  be  so  great  as 
in  the  other  case,  yet  it  would  be  sufficient  to 
justify  us  in  saving  that  the  words  in  (question 
ought  not  to  be  held  to  apply  to  criminal  informa- 
tions, because  the  court  m  granting  the  rule  nisi 
has  considered  the  matter,  and  has  seen  that  there 
is  enough  at  least  for  the  defendant  to  be  called 
upon  to  answer  so  as  to  enable  the  court  to  decide 
whether  or  no  the  matter  should  proceed  further. 
The  Master  of  the  Bolls  has  mentioned  that  part 
of  the  case  which  turns  upon  the  statute  of 
4  &  5  Will.  &  M.  c.  18,  but  I  may  observe  that 
there  is  nothing  in  that  Act  which  will  prevent 
the  court  from  granting  the  order  on  an  es  parte 
application.  The  Act  only  says  that  an  order 
snail  be  made,  and  in  no  way  says  that  the 
court,  before  granting  the  order,  shall  summon 
the  parties  beiore  it.    With  respect  to  the  other 
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parts  of  the  case,  I  was  startled  when  it  was 
argued  that  if  sect.  6  had  been  out  of  the  way  the 
plaintiff  in  error  would  be  clearly  right.  We 
have  not  to  decide  the  effect  of  sect.  3  as  regards 
the  particulars  required  by  the  Vexatious  Indict- 
ments Act.  But,  as  at  present  advised,  I  should 
be  of  opinion  that  the  general  words  of  sect.  3  do 
not  apply  to  indictments  directed  by  a  judge  or 
by  the  Attorney- General,  or  to  cases  where  the 
consent  of  a  judge  or  of  the  Attorney- Goneral 
must  be  obtained,  even  assuming  that  that  will 
not  render  sect.  3  inoperative,  but  that  there  will 
be  still  modes  of  prosecution,  though  they  are 
not  numerous,  to  which  it  will  apply.  Of  course  it 
very  much  reduces  the  effect  of  the  section,  but 
it  must  be  recollected  that  sect.  6  was  obviously 
introduced  as  applying  to  all  libels,  and  that  may 
explain  the  difficulty  arising  upon  it.  It  was  said 
that  the  preamble  is  to  amend  the  law  with  refer- 
ence to  criminal  prosecutions  for  newspaper  libels. 
It  is  true  that  these  words  would  include  criminal 
informations  as  well  as  anything  else.  As  I  under- 
stand the  argument  the  preamble  is  to  be  taken 
in  connection  with  sect.  2,  which,  it  was  said, 
must  apply  to  proceedings  by  way  of  criminal  in- 
formation, and  therefore  wh^  should  not  sect.  3  P 
If  sect.  2  does  so  apply  (and  in  my  opinion  it  does) 
it  answers  the  objection  on  the  preamble,  because 
it  does  amend  the  law  affecting  civil  actions  and 
criminal  prosecutions  for  newspaper  libel.  It  was 
intended  that  the  person  charged  should  not  be 
made  liable  in  criminal  proceedings  any  more 
than  in  civil  actions,  if  he  could  show  that  certain 
things  had  not  been  done.  That  is  not  a  mode 
of  procedure,  but  a  defence,  and  it  would  be  in- 
congruous to  say  that  in  one  form  of  prosecution 
there  would  be  a  defence  and  not  in  another.  But 
sect.  3  gives  a  protection  against  vexatious  pro- 
ceedings by  way  of  criminal  prosecution,  and  if 
there  are  modes  of  criminal  prosecution  not  within 
the  mischief  of  the  Act,  and  the  application  of  the 
section  to  them  would  produce  an  absurdity,  then 
there  is  a  reason  for  excluding  them,  whereas  it 
might  not  be  advisable  to  exclude  a  defendant  in 
a  criminal  information  from  the  defence  given  in 
sect.  2.  I  am  of  opinion,  therefore,  that  the  plain- 
tiff in  error  fails. 

LiNDLEY,  LJ. — I  have  come  to  the  same  con- 
clusion, The  question  arises  upon  the  construc- 
tion of  the  Newspaper  Libel  and  Registration 
Act  1881.  The  term  " criminal  information"  is 
not  found  in  the  Act,  and  we  find  no  indication 
that  the  Act  applies  to  such  informations,  except 
from  what  m^  be  gathered  by  reasoning  from 
the  sections.  It  may  be  assumed  that  a  criminal 
information  is  a  form  of  prosecution.  Sect.  3  is 
a  wide  section,  and  its  words  are  negative,  and 
very  extensive,  and  would  be  wide  enough  to 
cover  prosecutions  by  way  of  criminal  informa- 
tion if  there  were  not  good  reasons  why 
they  should  not  be  so  applied.  If  criminal 
informations  Are  within  the  mischief  intended  to 
be  guarded  a^inst  by  the  Legislature,  I  think 
the  language  is  larj^e  enough  to  include  them. 
It  is  because  criminal  informations  are  within 
the  mischief  pointed  at  by  sect.  2,  and  the  general 
language  in  sect.  16  is  large  enough  to  include 
such  prosecutions  by  way  of  criminal  informa- 
tion, which  are  within  the  mischief,  that  it  seems 
to  me  that  both  sections  may  include  criminal 
informations,  although  they  are  not  mentioned. 
The   reason  is,   that  the  words  are   sufficiently 


wide  to  cover  them,  and  the  reasons  for  extending 
them  are  the  same  as  those  for  extending  them 
to  indictments  and  actions.  In  order  to  show 
the  reason  which  induces  me  to  say  that  sect.  3 
does  not  apply  to  criminal  informations,  it  is 
sufficient  to  point  out  what  securities  were 
already  provided  by  law  for  persons  prosecuted 
in  that  particular  way.  Bj  comparing  the 
sections  from  2  to  7  we  see  that  the  object  of  the 
statute  was  to  protect  persons  prosecuted  for 
libel,  and  in  particular  to  protect  proprietors  of 
newspaoers  from  frivolous  prosecutions.  What 
protection  was  afforded  before  when  they  were 
proceeded  against  by  criminal  information? 
They  had  every  conceivable  protection  which 
anyone  could  leasonably  require.  A  criminal 
information  could  not  be  filed  ex  officio  unless  the 
Attorney- General  thought  that  the  matter  was 
of  so  much  public  importance  as  to  render  that 
desirable.  Take  the  case  in  question,  viz.,  that 
of  an  ordinary  prosecution  by  information  at  the 
suit  of  a  private  person.  Such  an  information 
might  have  been,  and  probably  often  was,  obtained 
vexatiously.  That  cannot  be  done  now,  but  the 
court  must  be  satisfied  by  affidavit  that  the 
prosecution  is  proper.  Wnat  conceivable  pro- 
tection could  a  reasonable  man  require  further? 
Therefore  it  is  perfectly  obvious  that  prosecu- 
tions by  way  of  criminal  information  are  not 
within  the  mischief  of  sect,  3.  But  it  does  not 
follow  that  because  the  case  is  not  within  the 
mischief  of  sect.  3  it  is  not  within  the  general  words. 
But  the  words  are  eeneral,  and  there  is  upon  the  ia/ce 
of  the  section  a  plain  indication  that  at  all  events 
ex  officio  informations  cannot  be  included.  It  is 
ridiculous  to  suppose  that  in  Ireland,  at  all  events, 
that  section  can  be  intended  to  apply  to  snch 
informations.  There  is  no  reason  why  it  should 
in  England.  Apart,  therefore,  from  general  reason- 
ing there  appears  to  me  to  be  an  indication  from 
the  language  of  the  section  that  ex  officio  informa- 
tions are  not  included.  To  look  further,  is  it  to 
be  supposed  that  Parliament  intended  by  genera] 
words  of  this  kind  to  bring  about  tliat  which 
might  be  a  scandalous  conflict  of  jurisdiction 
between  the  Director  of  Public  Prosecutions  and 
the  court  or  the  Attorney-Greneral  P  Are  we  so 
to  interpret  words  which  are  capable  of  another 
meaning,  and  are  satisfied  with  a  less  extensiTe 
construction  P  When  the  Act  was  passed  the 
Director  of  Public  Prosecutions  was  a  public 
officer  whose  duty  it  was  to  act  under  the  superin- 
tendence of  the  Attorney-Greneral.  Can  it  he 
conceived  that  he  was  to  be  set  up  to  overrule 
the  Attorney-Greneral  P  The  court  ought  not  to 
construe  the  section  so  as  to  bring  about  an 
absurdity  unless  it  is  compelled  to  do  so.  The 
reasons  which  I  have  stated  are  sufficiently  cogent 
to  compel  the  court  to  apply  the  ordinary  prin- 
ciples of  construction,  and  to  oome  to  the  ooncln- 
sion  that  the  general  words  were  never  intended 
to  apply,  and  ought  not  to  be  construed  to  applj 
to  criminal  informations  of  any  kind.  Conside- 
rable difficulty  arises  on  the  construction  of  the 
Act,  but  the  great  difficulty  does  not  arise  in 
this  case.  Sect.  6  is  strangely  worded,  and  I  do 
not  profess  to  understand  it.  I  have  read  the  Act 
for  the  purpose  of  discovering  the  meaning  to  be 
given  in  that  section  to  the  words  "and  erery 
offence  under  this  Act,"  and  I  have  not  found  it. 
But  we  see  that  all  libels  are  made  subject  to  the 
provisions  of   the  Yexatioos  Indictments  Act. 
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How  is  that  to  be  worked  into  the  section  which 
says  that  no  criminal  prosecution  for  newspaper 
libel  shall  be  commenced  withont  the  fiat  of  the 
Director  of  Public  Prosecutions?  Working 
sects.  6  and  3  together,  the  question  is  as  to  the 
joint  effect  of  the  two.  Where  a  judge  directs  a 
prosecution  for  libel  there  arises  a  difficulty  which 
is  theoretical  rather  than  practical.  Is  the  de- 
cision of  the  judge  or  the  consent  of  the  Attorney- 
General  to  be  overruled  by  the  Director  of  Public 
Prosecutions  ?  That  is  so  inconsistent  and  repug- 
nant that  it  is  almost  idle  to  suppose  that  after 
the  Attorney-General  directs  a  prosecution  under 
the  Vexatious  Indictments  Act  he  is  to  be  over- 
ruled by  his  subordinate.  Therefore,  although 
the  difficulty  is  much  greater  than  that  with 
which  we  hiave  to  deal,  I  should  hold  with 
Field,  J.  that  sect.  6  does  not  apply  to  criminal 
informations  ex  officio  or  to  other  informations,  or 
to  proseoutions  lor  libel  directed  by  a  judge  or 
the  Attorney-General.  There  are  certain  modes 
of  prosecution  left  to  which  sect.  3  can  be  applied 
-without  producing  any  absurdity  or  conflict  of 
jurisdiction,  or  other  inconvenient  result.  In 
my  opinion  the  true  construction  is  that  which 
wUl  avoid  that  result,  and  I  am  therefore  of 
o]>inion  that  the  judgment  of  the  Queen's  Bench 
Division  must  be  affirmed.     j^,^[g„^  ^jp,,^^ 

Solicitors  for  the  plaintifE  in  error,  Lewis  and 
Lewis, 

Solicitors  for  the  prosecution,  Horns  and 
Murray, 


Dec,  11  and  12, 1884. 
(Before  Brett,  M.E.,  Cotton  and  Lindley,  L.JJ.) 

The  Iuprovehent   Commissioners  por  the  Dis- 
trict  op  Newton-in-Makerpield  V,  The  Jus- 
tices op  the  Peace  pok  the  County  Palatine 
OP  Lancaster,  (a) 
jlppeal  prom  the  queen's  bench  division. 

Highway — Highways  and  Locomotives  Amendment 
Act  1878  (41  ^42  F«rf.  c.  77),  s.  13— iocaJ  Act 
before  1870  vesting  highways  in  commissioners-^ 
Tim>e  when  road  ceases  to  he  a  ttimpike  road — Con- 
irihution  from,  county  to  repair. 

By  the  Newton  District  Improvement  Act  1855  (18 
^  19  Vict.  c.  c.)  the  maintenance  of  aU  the  high' 
ways  wUhin  a  district  which  was  traversed  by  a 
turnpike  road  running  from,  Warrington  to  Wigan 
became  vested  in  commissioners^  who  were  the 
"  highway  autlwrity  **for  the  district,  which  was  a 
"  highway  area  "  within  the  meaning  of  the  High' 
ways  and  Locomotives  {Amendment)  Act  1878  (41 

*   4-  42  Vict  c,  77),  s,  13. 

The  turnpike  trust  expired  in  1877. 

On  a  claim  being  made  hy  tlie  commissiotte^'s  under 
41  ^42  Vict.c,  77,8.13,  that  the  "county  authority'' 
should  contribute  one  half  of  tlie  expenses  incurred 
by  the  commissioners  as  the  **  highway  autho' 
r^ty**  it  was  contended  on  behalf  of  the  justices, 
who  were  the  "  county  autlwrity,**  that  tlie  section 
did  not  apply,  because  tlie  local  Act  of  1855  had 
caused  a  cesser  of  the  charcLcter  of  the  turnpike 
road  with  respect  to  thai  part  which  traversed  the 
Newton  district,  and  thai  the  section  applied 
only  to  those  roads  which  whoUy  ceased  to 
he  turnpike  roads  between  1870  ani  the  passing 
of  the  Act. 


(a)  Reported  bj  P.  B.  Hutchuis,  Esq.,  Barrister-at-Law. 


Held,  that,  notwithstanding  tlie  local  Act  of  1855, 
tlie  road  did  not  cease  to  be  a  twnpike  road 
within  the  meanina  of  41  ^  42  Vict,  c,  77,  s,  13, 
until  1877,  when  tfie  turnpike  trust  expired,  and 
tliei'efore  one  half  of  the  expenses  incurred  hy  the 
commissioners  in  maintaining  tlie  road  vnthin 
tlieir  district  must  be  paid  by  tlie  cowUy  authO' 
rity. 

Judgment  of  Mathew  and  Day,  J  J.  affirmed. 

This  was  an  appeal  bv  the  defendants,  the  jus- 
tices of  the  peace  for  the  County  Palatine  of  Lan- 
caster, acting  as  the  county  authority,  from  the 
judgment  of  Mathew  and  Dav,  J  J. 

The  material  facts  are  shortly  stated  in  the 
head-note,  and  more  fully  in  the  special  case,  which 
is  set  out  in  the  report  in  the  court  below  (ante, 
p.  456,  and  51  L.  T.  Rep.  N.  S.  707). 

The  section  on  the  construction  of  which  the 

decision  turned  is  sect.  13  of  the  Highways  and 

Locomotives  Amendment  Act  1878  (41  &  42  Vict. 

c.  77),  which  provides  that. 

For  the  pxtrposeB  of  this  Act,  and  subjeot  to  its  pro- 
▼isioxxs,  any  road  which  has,  within  the  period  between 
the  thirty-first  day  of  December  one  thousand  eifht 
hnndred  and  seventy  and  the  date  of  the  passinff  of  tnis 
Act,  ceased  to  be  a  turnpike  road,  and  any  road  which, 
being  at  the  time  of  the  passing  of  this  Act  a  turnpike 
road,  may  afterwards  cease  to  be  such,  shall  be  deemed 
to  be  a  main  road ;  and  one-half  of  the  expenses  in- 
onrred  from  and  after  the  twentv-ninth  day  of  Septem- 
ber one  thousand  eight  hundred  and  seventy-eiffiit  by 
the  highway  authority  in  the  maintenance  of  suon  road 
idiall,  as  to  every  part  thereof  which  is  within  the  limits 
of  any  highwav  area,  be  paid  to  the  highway  authority 
of  such  area  by  the  county  authority  of  the  county  in 
which  such  road  is  situate  out  of  the  county  rate,  on 
the  certificate  of  the  surveyor  of  the  county  authority, 
or  of  such  other  person  or  persons  as  the  county  autho- 
rity may  appoint,  to  the  effect  that  such  main  road  has 
been  maintiuned  to  his  or  their  satisfaction. 

Dec,  11. — Gorst,  Q.C.  and  H,  F,  Blair,  for  the 
defendants,  in  support  of  the  appeal. 

Charles,  Q.C.  and^.  Olen  for  the  plaintifEs. 

The  arguments  were  similar  to  those  used  in  the 


court  below. 


Cur,  adv,  vuU, 


Dec,  12. — ^The  following  judgments  were  de- 
livered : — 

Brett,  M.R. — Before  the  year  1855  certain 
Turnpike  Acts  were  in  force  which  regulated  a 
turnpike  road  running  from  Warrington  to 
Wigan,  and  passing  through  a  district  called 
Newton-in-Makerfield.  Li  1855  a  local  Act  was 
passed,  giving  to  the  commissioners  for  the 
Newton  district  the  control  of  the  road  from 
Warrington  to  Wigan.  Therefore  that  part  of 
the  roaa,  so  far  as  regarded  its  management,  was 
taken  from  the  turnpike  trustees.  There  is 
nothing  in  the  Act  of  1855  which  assumes  to 
alter  the  Turnpike  Acts,  and  therefore  the  road 
remained  the  same  road  after  the  Act  of  1855  as 
it  was  before  that  Act.  In  1878  the  Highways 
and  Locomotives  Amendment  Act  (41  &  42  Yict. 
c.  77)  was  passed.  That  is  a  public  Act,  and  deals 
with  all  the  turnpike  roads  in  the  kingdom,  and 
there  is  nothing  in  that  Act  to  show  that  the 
Legislature  took  any  notice  of  the  difference  in 
the  management  of  the  various  turnpike  roads  or 
the  provisions  of  the  different  local  Acts.  The 
object  of  the  Act  is  apparent.  Where  a  long 
road  passed  through  small  separate  districts  it 
was  thought  unfair  to  put  all  the  expense  of 
maintaining  even  a  part  of  the  road  on  these 
separate  districts.    Sect.  13  deals  with  only  one 
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road,  that  is,  the  physical  road  which  is  within 
Jihe  Turnpike  Act,  and  provides  that  a  road 
which  ceases  to  be  a  turnpike  shall  be  deemed  to 
be  a  main  road.  When  the  road  has  become  a 
main  road  within  the  meaning  of  the  section,  then 
the  provisions  of  the  latter  part  of  the  section 
relatmg  to  pa^rment  of  half  the  expenses  by  the 
county  authority  come  into  force.  The  statute 
deals  with  the  whole  of  the  turnpike  road,  and 
then  speaks  of  that  part  which  is  within  the 
district  of  the  highway  authority  as  a  part  of  the 
entire  road.  It  seems  clear  to  me  that  this  is  the 
right  construction  of  sect.  13.  In  the  case  of  The 
Justices  of  Lancaster  v.  The  Mayor  of  Rochdale 
(44.  L.  T.  Eep.  N.  S.  316 ;  45  L.  T.  Rep.  N.  S.  425  ; 
49  L.  T.  Rep.  N.  S.  368 ;  6  Q.  B.  Div.  625 ;  8  Q.  B. 
Div.  12 ;  8  App.  Gas.  494)  the  Divisional  Court 
gave  judgment  as  to  all  the  roads  there  in 
question,  making  no  distinction  with  regard 
to  the  circumstances  of  one  road,  but  holding 
that  such  part  of  the  road  as  was  within 
the  district  did  not  become  a  main  road  within 
the  meaning  of  sect.  13  until  the  whole  of 
the  road  became  a  main  road.  The  Court  of 
Appeal  came  to  the  conclusion  that  where  bits  of 
road  were  taken  out  of  and  separated  from  the 
long  roads,  those  bits  became  main  roads.  The 
House  of  Lords,  however,  held  that  these  bits  of 
roads  never  became  main  roads,  but  remained 

Earts  of  main  roads.  That  seems  to  me  to  have 
een  Lord  Bramwell's  opinion.  Lord  Blackburn 
had  some  doubt,  but  he  came  to  the  same  conclu- 
sion. If  I  had  to  decide  between  the  view  taken 
by  the  Court  of  Appeal  and  that  tsJcen  by  Lord 
Bramwell,  I  should  be  convinced  by  the  judgment 
of  Lord  Bramwell.  This  view,  I  think,  is  made 
clearer  by  the  judgment  of  Lord  Blackburn  in 
The  Justices  of  the  West  Biding  of  Yorkshire  v. 
Reg.  on  the  prosecution  of  Tm  ifayor,  ^c,  of 
Sheffield  (49  L.  T.  Rep.  N.  S.  786 ;  8  App.  Cas. 
781).  It  is  true  that  in  the  Rochdale  case  the  cir- 
cumstances of  one  of  the  roads  differed  from  the 
circumstances  of  the  others,  so  far  as  related  to 
the  time  of  the  expiration  of  the  trust ;  but  the 
case  was  dealt  with  as  if  all  the  roads  had  been  in 
the  same  position,  and  as  an  authority  the  case  is 
only  useful  for  the  principle  on  which  the  decision 
is  based,  for  the  question  of  the  time  when  the 
roads  were  taken  out  of  the  turnpike  trusts  was 
not  present  to  the  minds  of  those  who  gave  the 
decision.  Here  the  management  of  this  portion 
of  the  road  was  altered  in  1855.  The  long  road 
ceased  to  be  a  turnpike  road  in  1877,  and  there- 
fore, under  sect,  lo  of  the  Highways  and  Loco- 
motives Amendment  Act  1878,  it  was  deemed  to 
be  a  main  road,  and  half  the  expenses  of  that  por- 
tion of  it  which  is  within  the  hignway  area  must  be 
fud  by  the  county  authority.  For  these  reasons 
am  01  opinion  that  the  judgment  of  the  Divisional 
Court  is  right,  and  ought  to  be  afiBrmed. 

Cotton,  L.  J. — I  am  of  the  same  opinion.  The 
appellants  contend  that  the  two  cases  m  the  House 
of  Lords,  which  have  been  referred  to,  are 
authorities  in  their  favour,  while  the  respondents 
argue  that  the  same  cases  are  authorities  the 
other  way.  I  think  the  Sheffield  case  {vM  sup.) 
lays  down  a  rule  which  we  cannot  depart  from, 
and  which  is  unfavourable  to  the  appeUants'  con- 
tention. In  the  Rochdale  case  (u$i  sup.)  the 
House  of  Lords  held  that  the  whole  road  was  to 
be  considered  in  its  entirety,  and  that  when  a 
portion  of  the  road  ceases  to  be  a  turnpike  road 


it  cannot  be  said  that  such  portion  then  becomes 
a  main  road.    A  main  road  is  a  road  from  one 
terminus  to  another,  and  when  a  turnpike  rood, 
considered  as  a  whole,  ceases  to  be  a  turnpike 
road,  then  the  provision  as  to  the  expense  of  main- 
taining the  road  comes  into  force  so  far  as  regards 
that  portion  of  the  road  which  is  within  the  area 
of  the  district  highway  authority.    The  fiacts  of 
the  Sheffield  case  were  different  from  the  facts  here, 
but  the  principle  laid  down  by  Lord  Blackburn 
applies.    He  says :  *'  I  will  assume  (what  I  do  not 
decide)  that  the  Legislature  have,  for  whatever 
reason,  said  that  the  trustees  shall  neither  spend 
money  nor  levy  toll  on  any  portion  of  the  turn- 
pike road  from  Wakefield  to    Sheffield   which 
should  at  any  future  time  be  within  the  ambit  of 
the    contiguous    houses  forming  the  towns   of 
Sheffield,  Bamsley,  and  Wakefield.    Would  that 
prevent  those  portions  from  being  part  of  the 
turnpike  road  from  Wakefield  to  Sheffield,  within 
the  meaning  of  the  Highways  and  Locomotives 
Amendment  Act  1878,  s.  13  P    If  the  words  used 
had  been  like  those  of  sect.  6,  that  those  por- 
tions should   cease   to  form  or  be  part  of  the 
turnpike  road,  I  should  have  thought  so.    The 
portion  of  the  road  which  had  been,  by  plain  and 
express  terms,  made  part  of  the  turnpike  road 
would,  by  equally  plain  and  express  words,  be 
made  to  be  no  longer  part  of  it.    But  when  we 
are  construing  an  Act  of  Parliament  in  which  the 
Legislature  have  said  that,  when  a  turnpike  road 
is  made  from  one  terminus  to  another,  they  will 
assume  that  it  is  a  main  road,  that  is  a  road  for 
carrying    through    traffic    from,    in    this   case, 
Sheffield  to  Wakefield,  I  cannot  think  that  a  por- 
tion of  that  road  is  to  be  considered  as  no  longer 
part  of  that  turnpike  road   merely  because  no 
turnpike  is  to  be  erected  on  that  part "  (49  L.  T. 
Rep.  N.  S.  at  p.  788 ;  8  App.  Cas.  at  p.  793.)    We 
have  to  consider  in  the  present  case  whether  this 
part  of  the  road  ceased  to  be  part  of  the  turnpike 
road  in  1855.    The  principle  of  the  decision  in  the 
Rochdale  case,  whicn  is  recognised  by  Lord  Black- 
bum  in  the  Sheffield  case,  is  that,  in  considering 
the  application  of  sect.  32  to  a  road,  the  whole 
road  from  terminus  to  terminus  must  be  looked 
at,  so  that  the  whole  road  does  not  cease  to  be  a 
turnpike  road  until  the  powers  of  the  turnpike 
trust  have  expired ;  and,  unless  the  portion  of  the 
road  which  is  within  the  operation  of  the  local 
Act  is  no  longer  to  be  consiaered  to  be  a  part  of 
the  turnpike  road,  it  must  be  considered  to  be 
part  of  the  road  which  ceases  to  be  a  tnmpike 
road,  and  becomes  a  main  i-oad  if  the  events 
named  in  sect.  13  have  taken  place  during  the 
time  there  mentioned,  that  is,  between  1870  and 
1878.     The   local  Act    in  this    case   does  not 
expressly  say  that  the  portion  of  the  turnpike 
road  which  is  within  the  Newton  district  shall 
cease  to  be  part  of  the  turnpike  road.    Here,  as 
in  the  Sheffi^  case,  powers  are  ^ven  to  the  local 
authority,  and  they  are  made  liable  to  perform 
duties.    Although  the  present  case  goes  somewhat 
further  than  the  Sheffield  case,  still  the  local  Act 
here  only  gives  the  commissioners  power  over  a 
particular  part  of  the  road.     In  the  result  the 
commissioners   are  relieved  by  a  contribution 
from  the  county,  but  that  cannot  prevent  our 
following  the  principle  laid  down  by  the  House 
of  Lords.    In  my  opinion,  the  Act  of  1855  does 
not  prevent  sect.  13  of  the  Act  of  1878  from 
applying  to  a  portion  of  a  road  which  has  become 
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a  main  road.  Mr.  Gorst  contends  that  this  point 
is  decided  in  the  appellants*  favour  by  the  Boch' 
dale  case.  It  is  true  that  on  the  facts  of  that 
case  the  decision  of  the  House  ot  Lords  had  the 
effect  of  preventing  the  county  from  being  com- 
pelled to  contribute  to  the  expense  of  maintaining 
the  roads  within  the  highwav  area  on  which  the 
local  Act  operated,  but  which  was  a  part  of  the 
turnpike  road  considered  as  a  whole;  for  the 
purposes  of  the  decision,  however,  1  think  the 
facts  of  that  case  must  be  taken  to  have  been  as 
stated  by  Lord  Blackburn,  who  said  that  in  respect 
of  some  of  the  roads  the  trusts  had  expired.  The 
ground  of  the  decision  applied  to  all  the  roads 
in  that  case,  without  distinguishing  one  from 
another,  and  in  my  opinion  it  is  not  an  authority 
for  the  present  appellants.  I  am  therefore  of 
opinion,  having  regard  to  the  principle  laid  down 
in  the  Shefieldos^e,  that  this  appeal  ought  to  be 
dismissed. 

LiNDLEY,  L.J. — I  am  of  the  same  opinion.  I 
think  that,  in  order  to  construe  sect.  13  of  the 
Act  of  1878,  it  is  necessary  to  look  at  sects.  14, 
15, 16,  and  17.  The  special  case  shows  that  the 
district  in  question  is  a  highway  area  within  the 
meaning  of  the  Act,  that  there  was  one  road  from 
Warrington  to  Wigan,  and  that  the  Newton 
district  was  formed  m  1855,  and  comprised  in  it 
part  of  this  road.  The  expression  "  any  road," 
m  sect.  13,  means  any  turnpike  road  in  a  county, 
and  the  cases  have  decided  that  the  words 
"  ceased  to  be  a  tumjiike  road  '*  mean  that  the 
whole  turnpike  road  in  the  county  must  have 
ceased  to  be  a  turnpike  road  before  the  provisions 
of  the  section  come  into  force.  This  road  had 
ceased  to  be  a  turnpike  road  in  1877,  and  there- 
fore by  sect.  13  it  became  a  main  road.  Sect.  15 
provides  that  where  it  appears  to  any  highway 
authority  that  any  highway  within  their  (fistrict 
ought  to  become  a  main  road  by  reason  of  its 
being  a  medium  of  communication  between  great 
towns,  the  highway  authority  may  apply  for  an 
order  to  that  effect.  By  sect.  13  the  whole  road 
is  to  be  deemed  a  main  road,  and  then  the  provi- 
sions as  to  payment  of  half  the  expenses  comes 
into  operation.  Sect.  13  expressly  provides  for 
the  expenses  of  every  part  within  the  limits  of 
any  highway  area,  and  by  sect.  14  the  following 
areas  shall  be  deemed  to  be  highway  areas  for 
the  purposes  of  this  Act,  that  is  to  say,  first, 
urban  sanitary  districts;  secondly,  highway 
districts."  The  case  therefore  comes  within 
sect.  13  as  construed  by  the  House  of  Lords.  In 
the  Sheffield  case  a  part  of  the  road  was  not  subject 
to  the  turnpike  trusts;  still,  when  the  trusts 
ceased  and  tne  whole  road  became  a  main  road, 
the  county  authority  became  liable  to  pay  half  the 
excuses  m  respect  of  those  portions  of  the  road. 
It  IS  urged  that  this  construction  will  compel  the 
county  authority  to  bear  half  the  expense 
of  maintaining  a  road  previously  maintained  by 
the  district  highway  authority;  but  that  also 
occurred  in  the  Sheffield  case,  and  any  hardship 
thereby  occasioned  might  be  mitigated  by  the 

roviflions  of  the  16th  section.    For  these  reasons 
agree  that  the  appeal  should  be  dismissed. 

Appeal  dismissed* 

Solicitors  for  appellants,  Bidsddle  and  Sorif  for 
Wilson  and  HuUon,  Preston. 

Solicitors  for  respondents,  Field,  Boscoe,  and 
Co.,  for  J".  E,  WorsUy,  Warrington. 
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Monday,  Nov,  24, 1884. 

(Before  Grove  and  Hawkins,  JJ.) 

Eeg.  v.  Gilhah  and  othejels.  (a) 

Wild  Birds  Preservation  Act  1880  (43  j-  44  Vid,  c. 
35),  s.  3 — Authority  of  owner  or  occupier  of  land. 

By  the  Srd  section  of  the  Wild  Birds  Preservation 
Act  1880  (43  ^  44  Vict.  c.  35)  it  is  provided  that 
any  person  who  between  the  1st  day  of  March 
and  the  1st  day  of  August  in  any  year  after  the 
passing  of  the  Act  shall  knowingly  and  vnlfully 
slwot  or  attempt  to  shoot  any  wild  bird,  or  shau 
use  any  lime,  trap,  snare,  net,  or  other  instrum^ent 
for  the  purpose  of  taking  any  wild  bird,  slwll 
forfeit,  ^c,  out  the  section  is  not  to  apply  to  the 
owner  or  occupier  of  any  land,  or  to  any  person 
authorised  by  the  owner  or  occupier  of  an/y  land, 
kiUin^  or  taking  any  wild  bird  on  such  land, 

B,,  having  untht  he  authority  of  the  occupier  of  cer- 
tain  land  shot  wild  birds  thereon,  which  wei'e 
taken  on  other  lands  without  the  autJwrity  of 
the  owners  or  occtipiers  thereof,  was  charged  with 
an  offence  against  the  section. 

Held,  on  case  stated,  tha,t  B,  did  not  come  within 
the  exemption  contained  in  the  section,  and  wa^ 
Hghtly  convicted. 

This  was  a  case  stated  by  magistrates  of  the 
countj^  of  Sussex  under  20  &  21  Vict.  c.  43,  for 
the  opinion  and  direction  of  the  court,  the  com- 

Slainant  thereon   being  dissatisfied  with    their 
ecision  in  point  of  law. 

The  case  was,  so  far  as  material,  as  follows : — 

On  the  19th  April  1884  the  defendant  Richard 
Gilham  was  charged  before  us,  at  the  instance  ofan 
officer  of  the  Society  for  the  Prevention  of  Cruelty 
to  Animals,  with  naving  on  the  15th  and  17th 
March  1884  used  a  net  for  the  purpose  of  taking 
wild  birds,  and  also  with  having  in  his  control 
or  possession  on  the  17th  March  1884  wild  birds 
recently  taken,  contrary  to  the  provisions  of  the 
Wild  Birds  Preservation  Act  1880  (43  &  44  Vict, 
c.  35),  and  the  defendants  Eichard  Bead,  Charles 
Chatfield,  John  Smart,  and  Job  Sherwood  were 
charged  before  us  for  that  they  did  on  the  18th 
March  1884,  contrary  to  the  provisions  of  the  said 
Act,  knowin^lv  and  wilfully  shoot  and  attempt 
to  shoot  wild  birds. 

The  3rd  section  of   the  Act  aforesaid  is  as 

follows : 

Any  person  who  between  the  Ist  day  of  Maroh  and 
the  let  day  of  August  in  any  year  after  the  passing'  of 
this  Act  sniJl  knowingly  and  wilfully  shoot  or  attempt 
to  shoot,  or  use  any  boat  for  the  purpose  of  shooting  or 
causing  to  be  shot,  any  wild  bird,  or  shall  use  any  lime, 
trap,  snare,  net,  or  other  instrument  for  the  purpose  of 
taking  any  wild  bird,  or  shall  expose  or  offer  for  sale, 
or  shall  have  in  his  control  or  possession  after  the  15th 
day  of  March,  any  wild  bird  recently  killed  or  taken, 
shall,  on  conyiction  of  any  such  offence  before  any  two 
justices  of  the  peace  in  England  and  Wales  or  Ireland, 
or  before  the  sheriff  in  Scotland,  in  the  case  of  any  wild 
bird  which  is  included  in  the  schedule  hereunto  annexed, 
forfeit  and  pay  for  every  such  bird  in  respect  of  which 
an  offence  has  been  committed  a  sum  not  exceeding  11., 
and  in  the  case  of  any  other  wild  bird,  shall,  for  a  first 
offence,  be  reprimanded,  and  discharged  on  payment  of 
costs,  and  for  every  subsequent  offence  forfeit  and  pay 
for  every  such  wild  bird  in  respect  of  which  an  offence 
is  oommitted  a  sum  of  money  not  exceeding  bs,,  in 

(a)  Beported  by  Jobzph  Smith,  Esq.,  Barrister-aULaw. 
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addition  to  the  costs,  nnless  such  person  shall  prove 
that  the  said  wild  bird  was  either  killed  or  taken,  or 
boTiffht,  or  received  during^  the  period  in  which  snoh 
wild  bird  conld  be  legally  Killed  or  taken,  or  from  some 
person  residing  ont  of  the  United  Kingdom.  This 
section  shall  not  apply  to  the  owner  or  occnpier  of  any 
land,  or  to  any  person  authorised  by  the  owner  or 
occnpier  of  any  land;  killing  or  taking  any  wild 
bird  on  such  land  not  included  in  the  schedule  hereto 
annexed. 

The  schedule  to  the  Act  annexed  does  not 
include  the  "  sparrow." 

The  following  facts  were  proved  in  evidence 
before  us  in  relation  to  the  charges  against  the 
said  defendants : 

The  defendant  Eichard  Gilham,  in  company 
with  two  other  men,  not  charged  before  us,  went 
out  on  the  nights  of  the  15tn  and  17th  March 
1884  with  nets  to  catch  sparrows.  A  large 
number  of  birds  we^e  taken  by  him  on  those 
occasions,  such  birds  being  caught,  as  admitted 
by  the  defendant,  in  various  places,  including 
certain  fields,  and  the  defendant  admitted  that  he 
had  received  no  authority  or  permission  from  the 
owners  or  occupiers  of  any  such  places  to  catch 
any  of  the  said  birds.  The  defendant  produced 
no  evidence  to  show  that  he  was  authorised  on 
such  occasion,  or  on  any  other  occasion,  to  take 
birds  on  the  lands  where  the  said  birds  had  been 
caught  by  him. 

The  birds  so  taken  by  Gilham  were  sold 
by  him  to  the  manager  of  an  hotel,  and  brought 
in  bags  into  a  small  meadow  adjoining  the 
hotel  and  occupied  therewith,  and  were  taken 
from  the  bags  and  placed  in  traps  for  the 
purpose  of  being  shot  at  in  the  course  of  a 
"  starling  and  sparrow  shoot,"  which  had  been 
advertised  to  take  place  at  the  hotel  on  the  18th 
March. 

The  defendants  Eichard  Bead,  Charles  Chat- 
field,  John  Smart,  and  Job.  Sherwood  took  part 
in  shooting  at  the  birds  as  they  were  liberated 
from  the  traps.  They  paid  at  the  rate  of 
1^(2.  a  head  for  each  bird  supplied  to  the 
traps.  The  shootinjv  of  the  birds  took  place  in 
the  said  meadow  with  the  permission  of  the  said 
manager. 

On  behalf  of  the  defendant  Gilham,  it  was 
contended  that  the  prosecution  had  failed  to 
prove  that  he  did  not  have  authority  to  take 
the  birds  in  the  places  where  he  actually  cap- 
tured them,  no  witnesses  having  been  called  by 
the    prosecution,    landowners    or    occupiers,    to 

§rove  this;  and  on  the  behalf  of  the  other 
efendants  it  was  contended  that  they  came 
within  the  exception  at  the  end  of  the  3rd 
section  of  the  Wild  Birds  Preservation  Act  1880, 
because  they  had  the  authority  of  the  occupier 
of  the  field  used  by  them  on  the  occasion  in 
question,  when  they  shot  and  attempted  to  shoot 
wild  birds. 

The  complainant  contended  that  the  exemption 
relied  on  by  the  def6ndants  Bead,  Chatfield, 
Smart,  and  Sherwood  applied  only  to  an  owner 
or  occupier,  or  someone  employed  by  him,  on  his 
own  land  only,  who  took  or  killed  wild  birds 
actually  free  at  the  time  they  were  found  on  such 
land,  the  proviso  having  been  enacted  to  protect 
the  crops  on  such  land  from  destruction  when 
birds  are  over-abundant;  and  the  complainant 
further  contended  that  the  proviso  did  not  apply 
to  snarers  like  the  defendant  Gilham,  who  cap- 
tured birds  on  certain  land,  and  then  carried  away 


such  birds  in  bags  to  other  land,  for  the  purpose 
of  putting  them  into  traps  and  shooting  at  tnem 
for  money,  as  on  the  occasion  in  question ;  and, 
moreover,  that,  as  the  defendant  Gilham  had 
called  no  evidence  to  show  he  was  authorised  to 
capture  wild  birds  by  the  owners  or  occupiers  of 
the  lands  on  which  he  had  taken  the  birds  in 
question,  but  had  admitted  chat  he  netted  them 
without  any  such  authority,  we  were  bound  to  con- 
vict him  for  using  nets  on  the  15th  and  17th 
March  for  the  purpose  of  taking  wild  birds,  and 
for  having  wild  birds  recently  caught  in  his 
^  possession.  The  complainant  further  contended 
that  the  proviso  could  not  possiblv  apply  to  the 
other  defendants,  who  killed  wild  birds  in  the 
meadow  adjoining  the  hotel,  the  birds  not  having 
been  taken  on  that'  land,  for  the  words  of  the 
proviso  "  on  such  land "  must  be  read  with  the 
words  of  the  entire  section,  and  therefore  the 
defendants  had  committed  an  ofEence  under  the 
Act. 

We  were  of  opinion  that  all  the  contentions  of 
the  complainant  were  erroneous  in  law,  and  we 
therefore  dismissed  the  summonses  against  the 
defendants. 

The  questions  of  law  for  the  opinion  of  the 
court  are  therefore  as  follows : 

1.  Ought  we  to  have  convicted  the  defendant 
Gilham  for  usin^  a  net  for  the  taking  of  wild 
birds,  and  of  having  wild  birds  in  his  control  or 
possession,  he  not  naving  given  any  evidence  to 
show  that  the  owners  or  occupiers  of  the  land  on 
which  the  birds  were  taken  had  given  him  any 
authority  to  take  the  birds  thereon  ? 

2.  Were  the  other  defendants  under  the  circum- 
stances set  forth  above  within  the  exemption  of 
the  3rd  section  of  the  Wild  Birds  Preservation 
Act  1880  P 

Morten  Smith  for  the  appellant. — ^The  defen- 
dant Gilham  admitted  that  he  had  received  no 
authority  or  permission  from  the  owners  or 
occupiers  of  the  lands  on  which  he  took  the  birds, 
and  the  decision  of  the  magistrates  is,  therefore, 
in  his  case  clearly  erroneous.  As  to  the  other 
defendants,  the  exemption  at  the  end  of  the 
section  was  inserted  by  the  Legislature  for  the 
purpose  of  making  it  legal  for  farmers  to  protect 
their  crops  against  the  ravages  of  birds,  but  was 
clearly  not  intended  to  apply  to  such  circum- 
stances as  those  stated  in  the  case  before  the 
court.  This  is  shown  by  an  examination  of  the 
schedule,  which  shows  that  all  the  birds  which 
are  generally  supposed  to  nrey  upon  the  farmers' 
crops  are  carefully  omitted.  [Hawkiks,  J. — ^Are 
not  the  defendants  protected  by  the  words 
"  authorised  by  the  owner  or  occupier  of  any  land 
killing  or  taking  any  wild  bird  on  such  land''?] 
They  were  not  autnorised  by  the  owners  or 
occupiers  of  the  lands  to  which  the  wild  birds 
belonged  and  on  which  they  were  taken.  The 
court  will  not  allow  the  Act  to  be  evaded  by 
taking  the  birds  secretly  in  one  place  and 
destroying  them  openly  elsewhere,  since  it  would 
always  be  possible  to  obtain  in  some  way  the 
authority  oi  a  small  owner  or  occupier  for  this 
purpose. 

Baven  for  the  respondents. — ^The  defendants 
are  protected  by  the  plain  words  of  the  Act, 
within  which  they  acted,  and  the  court  will  not 
strain  the  words  of  a  penal  statute  so  as  toiuciade 
them.    Further,  it  is  not  to  be  assumed  against 
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them  that  they  knew  that  the  birds  were  impro- 
perly taken  without  the  authority  of  the  owners 
of  the  land  on  which  they  were  taken,  and  the 
prosecution  offered  no  proof  that  they  were  aware 
of  this.  Under  these  cironmstanoes  the  justices 
were  right  in  dismissing  the  summonses  against 
them. 

Morten  Smith  in  reply. 

Geo\'E,  J. — In  this  case  the  defendants  were 
charged  under  the  Wild  Birds  Preservation  Act 
1880  (43  &  44  Vict.  c.  35),  with  having  committed 
offences  against  the  3rd  section  thereof  under 
certain  circumstances,  which  are  set  out  at  length 
in  the  case  stated,  and  the  justices  were,  after 
hearing  the  evidence  and  the  arguments,  of 
opinion  that  all  the  contentions  advanced  in  sup- 

Sort  of  the  complaint  were  erroneous  in  law,  and 
ismissed  the  summonses  accordingly.  With  that 
view  I  for  my  part  cannot  agree,  since  it  appears 
clear  to  my  mind,  having  regard  to  the  conten- 
tions urged  before  us,  that  the  defendants  oug:it, 
on  the  true  construction  of  this  section,  to  have 
been  convicted.  I  will  first  deal  with  Gilham's 
case.  On  the  facts  before  us,  it  appears  that  he 
took  the  birds  in  question  in  the  month  of  March, 
which  is  within  the  prescribed  period,  and 
further,  that  he  took  them  with  nets.  Now,  the 
Act  forbids  the  use  of  "  any  lime,  trap,  snare,  net, 
or  other  instrument  for  the  purpose  of  taking 
any  wild  bird,"  and,  that  being  so,  how  can  it  be 
said  that  there  is  no  case  against  him  P  It  is  not 
shown  that  he  had  the  authority  or  permission  of 
the  owner  or  occupier  of  the  land  on  which  he 
took  the  bird;  in  fact,  the  case  states  that  he 
admitted  that  he  had  received  no  such  authority 
or  permission.  Can  there  be  stronger  evidence 
agamst  the  man  than  his  own  evidence  P  How 
can  it  be  said,  when  he  actuallv  admitted  that  he 
took  them  without  any  authority,  that  it  was  not 
so  proved  before  the  justices  P  ft  seems  to  me  as 
plam  as  possible  that  the  man  took  the  birds 
without  the  authority  or  permission  of  the  owner 
or  occupier  of  the  land,  and  that  he  ought  there- 
fore to  be  convicted.  With  regard  to  the  other 
men  the  case  is  different.  The  facts  are,  that 
several  dozen  sparrows  were  put  into  bags,  and 
were  then  taken  out  and  put  under  flower  pots, 
which  were  used  as  traps,  and  shot  at  as  they  were 
liberated  from  the  traps.  It  has  been  argued 
to-day  that,  as  far  as  tnese  other  defendants  are 
concerned,  it  does  not  appear  that  these  birds 
were  not  tame  sparrows,  and  therefore  outside 
the  Act.  Is  it  credible  that  anyone  could  sup- 
pose that  these  dozens  of  unfortunate  birds  were 
tame  birds  ?  It  would  of  course  be  possible  to 
collect  some  dozens  of  tame  sparrows  throughout 
the  breadth  of  England,  but  I  should  think  that 
it  would  take  some  time  to  do  so.  These  birds, 
then,  were  shot  on  land  occupied  by  the  manager 
of  an  hotel  in  a  field  adjoining  the  hotel  and 
occupied  therewith,  and  they  were  shot  with  the 
permission  of  the  landlord.  It  is  argued  that 
that  was  the  land  to  which  they  belonged,  and  the 
land  contemplated  in  the  proviso  to  the  section 
which  states  that,  "  This  section  shall  not  apply 
to  the  owner  or  occupier  of  any  land,  or  to  any 
person  authorised  by  the  owner  or  occupier  of 
any  land,  killing  or  taking  any  wild  bird  on  such 
land  not  included  in  the  schedule  hereto  annexed." 
Now,  in  my  view,  that  proviso  means  that,  as 
some  wild  birds  may  damage  crops  or  otherwise 


inflict  injury  on  persons  owning  land,  the  farmer 
or  other  occupier  may  shoot  the  birds  for  his 
own  protection,  and  I  do  not  think  that  it  is 
intenaed  to  go  any  further  than  this.  But  it  is 
also  said  in  favour  of  the  other  defendants  that 
for  all  they. knew  the  defendant  Gilham  might 
have  taken  the  birds  on  his  own  land,  or  the  hotel 
keeper  might  have  purchased  them  from  persons 
who  had  captured  them  either  on  their  own  land 
or  on  land  where  they  had  the  authority  of  the 
owner  or  occupiers  to  capture  them,  and  that  the 
shooters  had  the  right  to  assume  that  the  birds 
had  been  taken  with  the  authority  and  permission 
of  the  owners  and  occupiers  of  the  lana  on  which 
they  were  taken.  In  my  opinion  that  is  such  a 
strained  construction  of  the  words  of  the  section 
that  I  should  require  to  be  convinced  by  very 
cogent  reasoning  that  this  was  the  meaningof 
the  Legislature  before  I  could  accede  to  it.  The 
Act,  on  the  contrary,  says  in  terms  that  the  parties 
must  bring  themselves  within  the  proviso  by  proof. 
The  section  clearly  provides  that  any  person 
committing  the  acts  specified  shall,  on  conviction, 
forfeit  a  certain  penalty  **  unless  such  person 
shall  prove  that  the  said  wild  bird  was  either 
killed,  or  taken,  or  bought,  or  received  during 
the  period  in  which  such  wild  bird  could  be 
legally  killed  or  taken,  or  from  some  person  resid- 
ing out  of  tlio  United  Kingdom.  Here  the 
defendants  have  not,  as  far  as  I  see,  given  a  tittle 
of  evidence  to  protect  themselves  from  the  con- 
sequences of  the  section,  and  I  therefore  think 
that  this  decision  is  entirely  wrong,  and  that 
the  case  must  be  remitted  to  the  justices  to 
deal  with  the  defendants  according  to  the  terms 
of  the  section.  I  only  wish  to  say  further  that 
it  must  not  be  taken  that  I  decide  that,  where 
a  person  takes  birds  on  his  own  land  and 
sends  them  to  be  shot  on  the  land  of  another 
person,  persons  can  legally  shoot  them  there 
with  the  permission  of  the  owner  or  occupier. 
I  do  not  decide  that,  and  it  may  or  may  not 
be  so. 

Hawkins,  J. — I  am  also  of  the  same  opinion. 
I  am  surprised  to  think  that  the  gentlemen  who 
decided  this  case  could  have  come  to  the  con- 
clusion they  did.  To  my  mind  the  case  is  clear. 
The  3rd  section  of  the  Act  enacts  that,  any  per- 
son who  between  the  1st  day  of  March  and  the 
1st  day  of  August  in  any  year  after  the  passing 
of  the  Act  shall  knowingly  and  wilfully  shoot  and 
attempt  to  shoot  any  wild  bird,  or  shall  use  any 
lime,  trap,  snare,  net,  or  other  instrument  for  the 
purpose  of  taking  any  wild  bird,  or  shall  expose 
or  offer  for  sale,  or  shall  have  in  his  control  or 
possession,  after  the  15th  day  of  March,  any  wild 
oird  recently  killed  or  taken,  shall,  on  conviction, 
forfeit  a  certain  penalty  specified  in  the  section, 
or,  in  certain  cases,  be  reprimanded  and  dis- 
cliarged  on  payment  of  costs,  unless  such  person 
shall  prove  that  the  said  wild  bird  was  either 
killed,  or  taken,  or  bought,  or  received  during  the 
period  in  which  such  wild  bird  could  be  legally 
killed  or  taken,  or  from  some  person  residing  out 
of  the  United  Kingdom ;  and  then  there  is  a  pro- 
viso that  the  section  shall  not  apply  to  the  owner 
or  occupier  of  any  land,  or  to  any  person 
authorised  by  the  owner  or  occupier  of  any  land, 
killing  or  taking  any  wild  bird  on  such  land  not 
included  in  the  schedule  annexed  to  the  Act. 
Now,  with  regard  to  Gilham,  it  is  proved  over- 
whelmingly ihoit  he  committed  an  offence  against 
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the  Act  in  sucli  a  way  that  anybody  wonld  have 
a  diflBculty  in  thinking  otherwise.  He  took  the 
birds  by  use  of  a  net,  and  took  them  between  the 
1st  day  of  March  and  the  1st  day  of  August,  and 
he  admitted  that  he  had  not  the  authority  or  per- 
mission of  the  owner  or  occupier  of  the  land,  and 
I  do  not  see  how  it  is  possible  that  the  case 
against  him  could  be  clearer.  I  also  think  that 
the  case  is  equally  clear  against  the  other  defen- 
dants. Tte  argument  with  respect  to  them  is, 
that  it  does  not  appear  that  these  birds  were  not 
tame  sparrows — that  is  to  say,  that  several  dozens 
of  little  birds  in  bags  were  not  tame ;  and  it  is 
also  said  that  they  might  have  been  taken  by  the 
hotel  keeper  on  his  own  land  adjoining  the  public- 
house.  To  my  mind  it  is  too  ridiculous  to  suggest 
that  anyone  could  have  supported  that  these  birds 
were  tame  and  were  not  wild  birds  within  the 
meaning  of  the  statute.  In  my  view  these  defen- 
duits  did  "  knowingly  and  wilfully  shoot "  at  wild 
birds.  They  are  therefore  within  the  statute, 
unless  they  c&^  prove  that  they  had  leave  or 
licence.  This  they  have  not  done,  and  they  there- 
fore come  within  the  section.  I  do  not  wish  to 
be  understood  to  say,  even  if  they  had  proved 
that  the  birds  were  taken  with  the  leave  and 
licence  of  the  owners  or  occupiers  of  the  lands  on 
which  they  were  taken,  that  even  then  they  would 
be  justified  in  shooting  the  birds  in  the.  circum- 
stances disclosed  in  the  case.  I  therefore  have 
no  hesitation  in   sending  this  case  back  to  the 

i^«*^^«-  Case  remiUed. 

Solicitors  for  the  appellant,  A.  Lealie. 
Solicitors  for  the  respondents,  O.  F.  Mant 


Saturday,  Feb.  28, 1886. 

(Before  Denmai^,  J.) 

Wheatceopt  V,  The  Local  Board  op  Matlock,  (a) 

Sewer — Waiercowree — Meaning  of  word  "«ewer" — 
Public  HeaUh  Act  1875  (38  ^  39  Vid,  c.  66), 
88.  4, 13, 18,  264. 

The  eewage  of  certain  Jumeea  drained  into  a  eewer, 
and,  after  paeeing  through  the  sewer,  was  for  a 
period  of  some  years  aUavoed  to  fall  into  an  open 
watercourse,  which,  in  its  turn,  flowed  into  a 
hrooh. 

Held,  that,  under  the  circumstances  of  the  case,  the 
open  waiercourse  was  a  sewer  within  the  mea/ning 
of  sect,  4  of  the  Fublio  Health  Act  1875. 

This  was  an  action  for  trespass  to  the  plaintiffs 
land  and  making  excavations  and  carrying  drain 
pipes  under  the  same,  and  depositing  large 
quantities  of  earth  thereon. 

The  defendants  pleaded  that  they  were  the 
local  board  for  the  district  of  Matlock,  and  that 
there  was  across  the  plaintiffs  said  close,  which 
was  within  the  said  district,  a  certain  open  sewer 
or  watercourse,  which  was  under  the  provisions 
of  the  Public  Health  Act  1875  vested  in  and 
belonged  to  them,  and  that  the  sewer,  being  a 
nuisance  and  dangerous  to  health,  the  defendants, 
acting  under  the  provisions  of  the  said  Act,  im- 
proved the  same  fey  laying  down  sanitary  pipes 
along  the  course  thereof,  and  covering  in  the 
same  with  earth  to  the  level  of  the  adjoining  land, 
and  did  such  acts  and  things  as  were  necessary 

(a)  Reported  by  W.  P.  Eyxbblbt,  Esq.,  Barriater-at-Law. 


for  the  purposes  of  such  improvement.  The 
defendants  further  said  that  the  alleged 
grievances  and  acts  of  trespass  were  done,  or 
intended  to  be  done,  by  them  under  the  pro- 
visions of  the  Public  Health  Act  1875,  and  took 
place  more  than  six  months  before  the  commence- 
ment of  the  action. 

The  defendants  also  pleaded  in  the  alternative 
payment  of  5^.  into  court.  The  plaintiff  joined 
issue,  and  replied  that  52.  was  not  enough  to 
satisfy  the  plaintiff's  claim. 

At  the  trial  before  Denmcm,  J.  without  a 
jur^  the  facts  appeared  to  be  as  follows:   The 

flamtiff  was  the  owner  of  a  field  called  the 
Plantation  within  the  defendants'  district,  which 
abutted  on  the  north  side  on  a  highway  called 
Stoney  Way,  and  sloped  steeply  down  to  a  brook 
which  bounded  it  on  the  east  side.  It  was  proved 
that  there  was,  before  the  alleged  acts  of  trespass, 
running  from  the  west  end  of  the  plaintiff's  field 
along  the  north  side  of  the  field  for  a  certain 
distance  parallel  to  Stoney  Way  an  ancient 
stone  sough  carried  through  the  solid  rock. 
With  this  sough,  which  was  proved  to  have 
existed  for  a  long  time  (certainly  more  than 
twenty  years)  were  connected  various  old  stone 
souths,  which  had  also  existed  for  a  similar 
period,  and  which  during  such  period  had 
received  the  sewage  of  a  number  of  houses 
situated  in  a  street  called  Church-street.  From 
the  point  where  the  stone  sough  terminated  an 
open  ditch  or  watercourse  ran  along  the  north 
Bide  of  the  plaintiff's  field  parallel  to  Stoney 
Way  down  to  the  brook,  along  which  ditch  the 
sewage  coming  down  the  sotigh  found  its  way 
to  the  brook.  There  was  a  certain  amount  of 
discrepancv  and  uncertainty  in  the  descriptions 
given  Dy  the  witnesses  of  the  size  and  character 
of  this  ditch ;  but  a  large  number  of  witnesses, 
some  of  whom  had  known  the  place  a  long  time, 
spoke  to  its  being  a  defined  channel  or  water- 
course, and  it  was  clearly  proved  to  have  become, 
and  been  for  some  time,  very  offensive  from  accu- 
mulations of  sewage.  Complaints  having  been 
made  to  the  local  board  of  the  nuisance  cai^ed  by 
this  ditch,  the  board  caused  sanitary  pipes  to  be 
laid  down  along  the  course  of  it  and  covered  in 
with  earth  to'the  level  of  the  adjoining  land.  The 
evidence  of  the  defendants'  witnesses  was  to  the 
effect  that  the  work  was  all  done  before  the  18th 
Dec.  1883.  The  action  was  not  brought  till  the 
20th  June  1884. 

By  38  &  39  Yict.  c.  55,  s.  4  (interpretation 
clause) : 

**  Sewer  "  includes  sewers  and  drains  of  every  descrip- 
tion,  except  drains  to  which  the  word  "  drain  "  inter- 
preted as  aforesaid  applies,  and  except  drains  vested  in 
or  Tinder  the  control  of  any  authority  having  tiie  manage- 
ment of  roads  and  not  being  a  local  authority  under  this 
Act. 

By  sect.  13 : 

All  existing  and  fntnre  sewers  within  the  district  of  a 
local  authority,  together  with  all  building,  wprks, 
materials,  or  things  belonginfir  thereto  (with  certain 
exceptions),  shall  vest  in  and  be  under  the  control  of 
such  local  authority. 

By  sect.  16 : 

Any  local  authority  may  carry  any  sewer  tiirongb, 
across,  or  under  any  turnpike  road  ....  and, 
after  ^ving  reasonable  notice  in  writing  to  the  owner  or 
occupier  (ix  on  the  report  of  ih»  surveyor  it  seems  neoes* 
sarv),  into,  through,  or  under  any  lands  idiatsoersr 
withiji  their  district. 
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By  sect.  17: 

Nothing  in  this  Act  shall  authorise  any  local  authority 
to  make  or  use  any  sewer,  drain,  or  outfall  for  the  pur- 
pose of  conveying  sewage  or  filthy  water  into  any  natural 
stream  or  watercourse  ....  until  such  sewage  or 
filthy  water  is  freed  from  all  excrementitious  or  other 
foul  or  noxious  matter  such  as  would  affect  or  deteriorate 
the  purity  and  quality  of  the  water  in  such  stream  or 
watercourse. 

By  sect.  18  : 

Any  local  authority  may  from  time  to  time  enlarge, 
lessen,  alter  the  course  of,  cover  in,  or  otherwise  improve 
any  sewer  belonging  to  them,  and  may  discontinue,  close 
up,  or  destroy  any  such  sewer  that  has  in  their  opinion 
become  unnecessary,  on  condition  of  providing  a  sewer 
as  effectual  for  the  use  of  any  person  who  may  be 
deprived  in  pursuance  of  this  section  of  the  lawful  use 
of  any  sewer.  Provided  that  the  discontinuance,  closing 
up,  or  destruction  of  any  sewer  shall  be  so  done  as  not 
to  create  a  nuisance. 

By  sect.  19 : 

Every  local  authority  shall  cause  the  sewers  belonging 
to  them  to  be  constructed,  covered^  ventilated,  and  kept 
BO  as  not  to  be  a  nuisance  or  injurious  to  health,  and  to 
be  properly  cleansed  and  emptied. 

By  sect.  264 : 

A  writ  or  process  shall  not  be  sued  out  against  or 
served  on  any  local  authority,  or  any  member  thereof, 
or  any  officer  of  a  local  authority,  or  person  acting  in  his 
aid.  for  anything  done  or  intended  to  be  done  or  omitted 
to  DO  done  under  the  provisions  of  this  Act,  until  the 
expiration  of  one  month  after  notice  in  writing  has  been 
served  on  such  local  authority  ....  stating  the 
cause  of  action,  and  the  name  and  place  of  abode  of  the 
intended  plaintiff,  and  of  his  attorney  or  agent  in  the 
cause,  and  on  the  trial  of  any  such  action  the  plaintiff 
shall  not  be  permitted  to  go  into  evidence  of  any  cause 
of  action  which  is  not  stated  in  the  notice  so  served  ; 
and  uidess  such  notice  is  proved  the  jury  shall  find  for 
the  defendant. 

Latorence,  Q.C.  and  Mvra/ma  appeared  for  the 
plaintiff. 

MeUor,  Q.C.  and  I/wmley  appeared  for  the  de- 
fendants. 

The  sections  set  out  above  were  cited,  as  also 

the  following  cases : 

Reg.  V.  The  Local  Board  of  Oodmanchester,  34  L.  J. 

&,  Q.  B. ;  35  L.  J.  125,  Q.  B. ; 
Booth  V.  CUve,  10  C.  B.  827 ; 
Hughes  v.  Buckland,  15  M.  &  W.  346. 

D£N3£AN,  J. — ^This  was  an  action  against  a  local 
board  of  health  for  breaking  and  entering  the 
land  of  the  plaintiff,  and  digging  holes  and  carry- 
ing drain  pipes  under  the  same,  and  depositing 
rubbish  thereon.  The  defendants  pleaded  that 
there  was  a  sewer  within  the  meaning  of  the 
Public  Health  Act  1875,  which  was  by  that  Act 
vested  in  them,  and  their  property  as  such 
board ;  that  it  was  dangerous  to  health ;  and  that 
they,  acting  under  the  provisions  of  the  Act, 
improved  the  same  by  laying  down  sanitary  pipes 
and  covering  the  same  in ;  and  only  did  such  acts 
as  were  necessary  for  such  improvement.  They 
also  relied  upon  sect.  264  of  the  Act,  saying  that 
the  matters  alleged  were  done  or  intended  to  be 
done  under  and  by  virtue  of  the  provisions  of  the 
Act,  and  that  no  notice  of  action  had  been  ^en 
in  accordance  with  that  section  of  the  Act.  They 
farther  alleged  that  the  alleged  grievances  and 
acts  of  trespass  were  done  more  than  six  months 
before  the  commencement  of  the  action,  and  in 
the  alternative  they  brought  into  court  61,  The 
plaintiff  joined  issue  on  the  defence,  and  replied 
that  the  ol.  was  not  enough  to  satisfy  the  plaintiff's 
dabn.    The  plaintiff  was  the  owner  of  a  plot  of 

1/Lab.  Ca8.^Tol.  JUL 


land  at  Matlock,  and  two  cottages  standing  on  it. 
The  defendants  were  the  local  board  of  health 
for  Matlock.  The  plaintiff's  land  stood  on  very 
steep  ground,  ground  sloping  towards  a  brook.  At 
the  higher  angle  of  the  ground  were  two  cottages 
which  drained  into  a  sewer  carried  through  solid 
rock.  It  was  proved  that  this  sewer  had  for 
years  been  used  to  take  the  sewage  of  several 
houses  above  the  cottages,  so  that  I  entertain  no 
doubt  whatever  that  it  was,  and  for  a  long  time 
had  been,  a  sewer  within  the  meaning  of  the  Act, 
sect.  4,  and  as  such  vested  in  the  defendants  by 
sect.  13.  After  the  sewage  of  the  two  cottages, 
and  of  the  houses  above,  had  passed  through  the 
sewer  opposite  to  and  for  some  distance  below 
the  cottages,  it  had  for  some  years  been  allowed 
to  fall  into  an  open  watercourse  running  down 
across  the  plaintiff's  land  to  the  brook  not  very 
sharply  deiined,  but  which  under  the  circum- 
stances of  the  case  I  find  to  have  been  an  open 
"sewer"  within  the  meaning  of  the  Act.  This 
had  been  frequently  complained  of,  and  I  think  it 
clearly  was  in  such  a  condition  that  it  was  proper 
for  the  board  to  cover  it  in  and  turn  it  into  a  pipe 
sewer,  provided  they  proceeded  legally  within  the 
powers  given  them  by  the  Act.  Assuming  that 
they  were  not  protected  by  the  Act,  I  am  of 
opinion  that  the  ol.  paid  into  court  would  be  ample 
compensation  for  any  injury  sustained  by  the 
plaintiffs ;  f  or,puttii^  the  case  most  strongly  in  his 
favour,  I  believe  the  evidence  for  the  defendant, 
which  was  to  the  effect  that  it  would  not  cost  him 
bl,  to  restore  the  sewer  to  its  statu,  quo ;  and  I  can 
see  no  ground  for  thinking  that  higher  damages 
would  in  this  case  be  properly  recovered.  But  I 
think  the  defendants  are  entitled  to  judgment  on 
a  ground  independent  of  the  amount  paid  inio 
court,  and  of  any  question  of  damages.  It  was 
admitted  that  the  plaintiff  gave  notice  of  action, 
but  sect.  264  not  only  requires  notice  of  action, 
but  provides  that  "  every  such  action,"  i.e.,  every 
action  against  a  local  authority  for  anything  done 
or  intended  to  be  done,  or  omitted  to  be  done, 
under  the  provisions  of  the  Act  shall  be  com- 
menced witnin  six  months  next  after  the  accruing 
of  the  cause  of  action.  In  the  present  case  I  do 
not  think  that  the  defendants  were  acting  under 
sect.  16  of  the  Act  as  contended  for  by  the  plain- 
tiff, but  under  sects.  18  and  19,  which  authorise 
any  local  authority  from  time  to  time  to 
"  cover  in  or  otherwise  improve  any  sewer  belong- 
ing to  them,"  provided  that  they  shall  cause  the 
sewers  belonging  to  them  to  be  covered  and  kept 
so  as  not  to  be  a  nuisance.  If  this  was  so,  at  all 
events  in  the  absence  of  any  evidence  that  the 

Elaintiff  at  the  time  refused  to  permit  the  land  to 
e  entered  upon  (in  which  case  it  is  probable  that 
sect.  305  mignt  have  applied,  though  I  think  upon 
the  whole  it  is  not  applicable  to  such  a  case),  I 
am  of  opinion  that  the  defendants  were  clearly 
doing  and  intending  to  do  what  they  did  under 
the  provisions  of  the  Act,  and  therefore  that  they 
cannot  be  sued  for  anything  done  more  than  six 
months  before  action  Drought.  I  think  that  the 
plaintiff  failed  to  show  that  anjr  of  the  acts  done 
by  the  board  were  done  within  six  months  of 
action  brought.  He  gave  some  inconclusive 
evidence  on  the  subject ;  but  the  evidence  for  the 
defendants  upon  the  point  was  clear  and  specific, 
and  corroborated  by  a  document  produced  fixing  the 
date  of  the  completion  of  the  work  at  a  period 
antecedent  to  six  months  before  action  brought. 
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I  think,  therefore,  that  the  defendants  are  entitled 
to  jud^ent,  and  I  give  judgment  for  them 
aooordingly,  with  costs,  and  order  that  the  52.  in 
court  he  paid  out  to  them. 

Judgmeni  aeeordvngly. 

Solicitors  for  the  plaintiff,  Ohesier  and  Co.,  for 
Wheatcrofi,  Belper,  Derbyshire. 

Solicitors  for  the  defendants,  Qregory^  Bowel^e^ 
and  Oo.,  for  Shidmore,  Matlock,  Derlr^shire. 


Thwndouy,  Bee.  11, 1884. 

(Before  Mathew  and  Day,  Jj.) 

Beg.  V,  Bawlihs. 

Beg.  v.  Dibedt.  (a) 

Poor  rtUe'^Salary  paid  out  of  poor  rat&^DisqualU 
fiea;Hon  of  gwMuianr--^  Sf  6  Vid,  e,  57,  «.  14r— 
Clerk  of  highway  hoa/rd-^Olerk  of  echool  hoard-^ 
Not  diequal/^ledr^Payinent  out  of  funds  rcUwd  in 
a  poor  ro^e— 27  4r  28  Viet.  e.  101,  m.  82,  83—88 
^84  Viet.  6.  75,  •.  54. 

Byb  ^6  Vict.  e.  57,  s.  14 :  "No person durina  ths 
time  for  which  he  may  serve  or  held  the  ojfiee  of 
assistant  overseer  of  any  parishf  nor  any  pauL 
ofioer  engaged  in  the  administration  of  the  laws 
for  the  relief  of  the  poor,  nor  amy  person  toho, 
haw/nq  been  a  paid  officer^  shaU  nave  been  dis' 
tnissed  within  five  years  previousUf  from  such 
office,  under  the  provisions  of  the  sodd  first  redied 
Act,  shaU  be  capahle  of  serving  cu  a  guardicm ; 
and  no  person  receiving  any  fixed  salary  or  emohu- 
mewtfrom  l^poor  raies  in  any  parish  or  union 
sj^  be  capahle  of  serving  cu  a  guardian  insu^ 
parish  or  union." 

Held,  thai  this  section  does  not  apply  to  a  clerk  of  a 
highway  board,  or  of  a  school  board,  whose  saiaru 
is  paid  out  of  the  highway  or  school  board  fund, 
aUhough  coUeeted  as  a  poor  rate  by  the  overseers, 
vnpvrswance  of  preeepis  issued  to  them  under  the 
Highway  Act  1864  (27  ^28  Vict.  c.  101)  and  the 
Elementary  Education  Act  1876  (88  |-  84  Vict. 
e.  76). 

This  was  a  rule  calling  on  the  defendant  Bawlins 
to  show  cause  why  an  information  in  the  nature  of 
a  quo  warranto  should  not  be  exhibited  against 
him  to  show  by  what  authority  he  claimed  to 
exercise  the  oflSce  of  a  ^^nardian  of  the  poor  of  the 
parish  of  Wimbome  Mmster  in  the  Wimbome  and 
Gransborne  Union,  on  the  ground  that  he  received 
a  fixed  salary  from  the  poor  rates  of  the  union. 

The  affidavit  on  which  the  rule  msi  was  granted 
stated  that  Bawlins  had  been  elected,  and  had 
acted  as  a  guardian  of  the  poor  of  the  union ; 
that  he  was  clerk  to  the  Wimbome  Highway 
District  Board,  which  included  several  parishes 
in  the  union,  at  the  annual  salary  of  50{.,  paid 
out  of  the  moneys  raised  from  the  poor  rate  for 
the  several  parishes  in  the  Wimbome  Highway 
District ;  that  the  rates  required  for  the  purposes 
of  the  Wimbome  Highway  Board  were  raised  by 
a  precept  from  the  waywardens  of  the  board  to 
the  overseers  of  the  poor  of  the  several  parishes 
within  the  highway  district,  except  the  parish  of 
Wimbome  Hunster,  to  provide  out  of  the  poor 
rate  to  be  levied  for  the  parish  the  amount  oi  the 
highway  precept. 

In  answer  to  this  affidavii^  Bawlins  made  an 
affidavit  in  which  he  stated  that  his  salary  as 

(a)  Reported  by  H,  D.  Bovbit,  Esq^  BftrriBteMtt-Law. 


clerk  to  the  Wimbome  Highway  District  Board 
was  charged  to  a  highway  fund  contributed  by 
and  charged  upon  the  several  highway  {Murishes 
within  such  district  in  proportion  to  Uw  rateable 
value  of  the  property  in  each  parish,  as  directed 
by  27  &  28  Vict.  c.  101,  s.  32  (a) ;  that  sect.  33 
provided  for  the  issuing  of  precepts  by  the  higfa^ 
way  board  to  the  overseers,  empowering  them,  to 
levy  a  poor  rato,  out  of  which  tney  were  required 
to  pay  the  highway  rato ;  that  this  was  done ;  that 
his  salary  as  clerk  was  paid  out  of  the  district 
fund  of  such  highway  board,  raised  as  aforeeaid, 
and  not  out  of  the  poor  rato ;  that  the  board  ol 
guardians  and  the  highway  board  were  distinct 


(a)  27  A  88  Yiot.  o.  101,  8.  82 :  The  nlaries  of  tin 
offioers  appointed  for  each  district,  and  any  other 
expeneee  mcnrred  by  any  hiffhwa^  boMd  for  the  eomman 
nee  or  benefit  of  the  seTenu  parishes  within  siush  dis- 
triot,  shall  be  annually  charged  to  a  district  fond  to  bo 
contributed  b^  and  charged  npon  the  eeveral  highway 
parishes  withm  Booh  district  in  proporiion  to  the  rat^ 
able  yalue  of  the  property  in  each,  parish ;  bat  the 
expenses  of  maintaining  and  keeping  in  repair  ^e  high- 
ways of  each  highway  pariah  within  the  district,  nd 
all  other  expenses  legidlv  iwyaUe  by  the  highwi^  boaxd 
in  relation  to  such  parish,  inolnding  any  sums  of  numoy 
that  would  haye  been  payable  out  of  the  hl^way  rates 
of  such  puish  if  the  same  had  not  become  part  off  a 
highway  district,  except  such  expenses  as  are  in  this 
Act  auworised  to  be  charged  to  the  district  fond,  shall  ba 
a  separate  oharpre  ou  each  parish. 

By  sect.  88  it  is  enacted  that ;  For  the  puzpoee  off 
obtaining  payment  from  the  seyeral  highway  parishes 
within  their  district  of  the  sums  to  be  oontrioaied  by 
tiiem,  the  highway  board  shall  order  precepts  to  be 
issued  to  the  waywardens  ,or  oyerseers  of  the  said 
purishes,  according  to  the  proyisions  ^,  hereafter  oon* 
fakined,  stating  the  sum  to  be  contributed  by  each  pariah, 
Mod  requiring  the  officer  to  whom  the  preoept  is 
addressed,  within  a  time  to  be  limited  by  the  precept, 
to  pay  the  sum  therein  mentioned  to  the  treasurer  of  oie 
bo«ud.  Where  a  highway  parish  is  not  a  parish 
separately  maintaining  its  own  poor,  or  where  in  any 
highway  parish  it  has,  for  a  period  of  not  less  than  seven 
years  immediately  preceding  the  passing  of  the  High- 
way Act  1862,  been  the  custom  of  the  suryeyor  of  high- 
ways for  such  parish  to  leyy  a  highwsy  rate  in  respect 
of  properly  not  subject  by  law  to  be  assessed  to  poor 
rates,  the  precept  of  the  highway  board  shall  be 
addressed  to  l^e  waywarden  of  the  parish,  and  in  all 
other  cases  it  shall  be  addressed  to  the  oTerseers. 
Where  the  precept  is  addressed  to  a  waywarden  he 
shall  pay  the  sum  thereby  required  out  of  a  separate 
rate,  and  such  separate  rate  sluJl,  in  the  case  of  a  pariah 
in  which,  for  such  period  aforesaid,  it  has  been  the 
custom  odf  the  suryeyor  of  highways  to  leyy  a  highwsy 
rate  in  respect  of  property  not  subject  b^  law  to  he 
assessed  to  poor  rate,  be  assessed  on  uid  leyied  from  the 
I>erson8,  ana  in  respect  of  the  property  on,  from,  and  in 
respect  of  which  the  same  has  been  assessed  and  leried 
during  such  period  as  aforesaid,  and  in  all  other  oases 
such  rate  shall  be  assessed  on  and  leyied  from  the  pea^ 
sons,  and  in  req>ect  of  the  property  on,  from,  ana  in 
respect  of  which  a  poor  rate  would  be  assessable  and 
leyiable  if  the  parish  of  which  he  is  waywarden  were  a 
place  separately  maintaining  its  own  poor.  No  rato 
leyiable  by  a  waywarden  under  this  Act  shall  be  pay- 
able until  the  same  has  been  published  in  manner  m 
which  rates  for  the  relief  of  the  poor  are  by  law  required 
to  be  published.  A  waywarden  shall  account  to  ti&e 
highway  board  for  the  amount  of  all  rates  leyied  by  him, 
and  at  the  expiration  of  his  term  of  office  shaU  pay  sjsj 
surplus  in  his  hands  arising  from  any  rate  so  leyied, 
aboye  the  amount  for  which  the  rate  was  made,  to  the 
treasurer  c/t  the  highway  board,  to  the  credit  of  the 
parish  within  which  such  rate  was  made,  and  sach  sox^ 
plus  shall  go  in  reduction  of  the  next  highway  rate  that 
may  be  leyiable  in  such  {parish.  Where  the  preoept  vs 
adcbressed  to  the  oyerseers.  they  shaU  pay  the  sum 
thereby  required  out  of  a  poor  rate  to  be  leyied  by  them, 
or  out  of  any  moneys  in  their  hands  H^plieable  to  the 
relief  <^  the  poor. 
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bodies,  and  the  guardians  as  such  Had  no  voice  in 
any  matter  pertaining  to  the  highway  board. 

Bo9anguetf  Q.G.  and  CloMd  0.  Jf.  Plwmpire 
showed  cause.— The  fund  out  of  which  "the 
defendant's  salary  is  paid  is  a  highway  rate  and 
not  a  poor  rate,  although  collected  as  a  poor  rate 
by  the  overseers  of  the  poor.  In  this  particular 
parish  the  precept  is  directed^  to  the  way- 
wardensy  who  levy  a  highway  rate,  and  not  to 
the  overseers  to  levy  a  poor  rate.  Sect.  14  of  5  & 
6  Yict.  c.  57,  does  not  apply  to  this  case. 

€hre  in  support  of  the  rule. — ^6y  the  Highway 
Act  of  1864  (27  &  28  Yict.  o.  101)  ss.  SMS,  the 
salary  is  payable  out  of  a  fund  raised  by  precepts 
issued  to  the  overseers,  who  must  pay  the  sum 
required  out  of  a  poor  rate  to  be  levied  bv  them. 
The  salary  of  the  clerk  is  paid  out  of  the  poor 
rate,  and  he,  being  a  person  receiving  a  nzed 
salary  from  the  poor  rates  in  the  union,  is,  by  the 
express  terms  of  5  &  6  Yict.  c.  57,  s.  14, 
Tendered  incapable  <^  serving  as  a  guardian. 

Mathew,  J. — ^I  am  clearly  of  opinion  that  the 
Tide  should  be  discharged.  I  construe  the  words 
of  6  &  6  Yict.  c.  57,  s.  14,  "  No  person  receiving 
sny  fixed  salary  or  emolument  from  the  poor  rates 
in  any  parish  or  union,"  to  mean  *'  from  anjr  rates 
devoted  to  the  relief  of  the  poor."  The  object  of 
the  enactment  was  that  persons  under  contracts 
with  the  parish  should  have  nothing  to  do  with 
the  administration  of  the  funds  collected  for  the 
rdief  of  the  poor.  By  27  &  28  Yict.  c.  101,  and 
other  Acts  of  the  same  character,  different  rates 
for  some  purposes  are  thrown  on  to  the  poor  rate 
lor  the  convenience  of  collection.  Lighting  and 
school  board,  and  a  number  of  other  rates,  are  so 
dealt  with.  But  when  the  money  raised  in  pur- 
suance of  a  precept  from  the  waywardens  is 
received  and  used,  it  is  stamped  from  the  time  of 
its  collection  as  devoted  to  the  payment  of 
expenses  incidental  to  the  maintenance  of  the 
highway,  and  becomes  in  point  of  fact  a  highway 
rate,  and  is  not  within  the  terms  or  meaning  of  5 
&  6  Yict.  c.  57,  s.  14,  or  the  mischief  against 
the  enactment  is  directed. 


Day,  J.  concurred.   jMediecha^edwUheoiU. 

Sbs.v.  DiBBIV. 

In  this  case  a  similar  question  was  raised  with 
respect  to  the  clerk  of  the  school  board  for  the 
district,  whose  salary  was  paid  ont  of  the  local 
rate,  raised  under  the  Elementary  Education  Act 
1870  (33  &  34  Yict.  c.  75),  s.  54^  by  the  overseers 
of  the  poor. 

Ba$anque$,  Q.C.  and  OUvud  0,  M.  Plumpire 
appeared  to  show  cause. 

Gore,  in  support  of  the  rule,  admitted  that  the 
question  raised  was  decided  by  the  judgment 
which  the  court  had  just  delivered  in  Beg,  v. 

^^^^^'  Euh  discharged  wUh  cotU. 

Solicitors  for  the  relator,  Boherts  and  Barlow. 
Solicitors  for  the  defendants,  LoveU,  Son,  and 
F&field. 


Monday,  Dec.  15, 1884. 

(Before  Mathzw  and  Day,  JJ.) 

Coles  (app.)  v.  Fibbsns  (resp.;.  (a) 

Loeal  hoardr^Oom/mon  lodging^houe&^BetoMion 
to  register^BegutraHon-^  ^  39  Vict.  c.  55» 
9B.  76,  89. 

The  reepondent,  having  fulfilled  the  neoesearv 
prelinwnariet  wider  sect.  78  of  the  FvhUc  Heauk 
Act  1875,  applied  to  he  regtkered  a-e  the  keeper 
of  a  common  lodgi/ng-houee  wnder  sect.  76,  and 
the  local  authority  fOMed  a  reeohMon  that  hda 
house  should  he  registered. 

The  clerk  did  not  carry  out  this  resolution,  and  na 
formal  registration  of  the  respondent  or  his  house 
was  made,  and  eiaht  months  afterwards  the  local 
cwthority  resolved  thai  the  remondent  should  iMt 
he  registered,  and  two  m^mths  tater  prosecuted  him 
for  keeping  a  common  lodging-house  withoui  heing 
registered.    The  justices  refused  to  convict. 

Hela,  upon  a  case  stated,  that,  for  the  purposes  of 
the  Act,  the  resolution  of  the  local  authority  eon^ 
stituted  registration,  and  that  the  justices  were 
right  in  refusing  to  convict  the  respondent. 

This  was  a  case  stated  by  justices  for  the  opinion 
of  the  court. 

1.  At  a  petty  sessions,  holden  at  Eastbourne,  in 
and  for  the  borough  of  Eastbourne,  in  the  county 
of  Sussex,  on  the  19th  May  1884,  an  information 
preferred  by  John  Heniy  Campion  Coles,  the  town 
clerk  of  the  said  borough,  the  appellant,  against 
James  Fibbens,  the  respondent,  under  sect.  86  of 
the  Public  Health  Act  1875,  charging  that  the 
said  J.  Fibbens,  on  the  30th  April  1884,  in  the 
borough  of  Eastbourne  aforesaid,  did  unlawfully 
receive  lodgers  in  a  certain  common  lodging- 
house  there  situate,  kept  by  the  said  James 
Fibbens  without  having  reoistered  the  said  house 
as  required  by  the  Public  Health  Act  1875,  was 
heard  and  determined  by  us,  and  we  then  dis- 
missed the  said  information  with  costs  on  the 
grounds  hereinafter  appearing. 

2.  The  appellant  appeared  in  x)erBon,  being  a 
solicitor,  and  proceedmg  on  behalf  of  the  town 
council  of  the  said  borough,  and  made  the  state- 
ments hereinafter  mentioned,  which  were  taken  as 
admissions,  and  npon  these  admissions  we  dis- 
missed the  information  without  calling  upon  the 
respondent's  solicitor  for  his  defence. 

3.  The  respondent,  who  had  kept  a  common 
lodging-house  for  some  years  without  being 
r^;istered,  having  been  made  aware  by  a  notice 
from  the  urban  authority,  dated  the  2nd  May 
1883,  that  r^istration  was  required  by  the  Public 
Health  Act,  and  that  he  must  produce  a  certifi- 
cate of  character  signed  by  three  inhabitant  rate- 
payers, rated  for  property  of  not  less  than  6L 
rateable  value,  made  a  written  uyplication  to  the 
local  anthority,  then  the  Local  Board  for  the 
District  of  Eastbourne,  to  have  his  house  re{^- 
tered  as  a  common  lodging-house.  This  api>hca- 
tion  was  dated  the  2nd  May  1883,  and  was  in  the 
proper  form  as  supplied  to  him  by  the  clerk  of  the 

Doard. 

4.  The  respondent  at  the  same  time  delivered 
to  the  local  board  a  certificate  of  character 
signed  by  three  inhabitant  householders  of  the 
parish,  respectively  rated  to  the  poor  rate  to  the 
rateable  value  of  6Z.  and  upwards,  pursuant  to 
the  78th  section  of  the  Public  Health  Act  1875. 

(a)  Reported  by  M.  W.  MoSxllab,  Ee<|.,  Btrriiter«t-Law. 
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This  was  also  in  a  form  supplied  to  the  respon- 
dent by  the  clerk  of  the  board,  and  certified  that 
the  said  James  Fibbens  was  of  good  repute  and 
character,  and  a  fit  and  proper  person  to  be,  and 
,  to  be  registered  as,  a  keeper  of  a  common 
lodging-house  in  the  parish  aforesaid.  No  ques- 
tion was  raised  before  us  that  this  certificate  was 
not  in  form  and  substance  a  compliance  with 
the  statutory  requirement,  and  we  find  that  it 
was  so. 

5.  On  the  7th  May  1883  Walter  Grant,  the 
inspector  of  nuisances,  made  a  report  to  the 
Eastbourne  Local  Board,  setting  forth  the  situa- 
tion of  the  respondent's  house,  tne  total  number 
of  the  rooms  therein,  with  the  cubical  amount 
of  air  space,  and  the  number  of  inmates  it 
was  fitted  to  accommodate,  with  some  other 
particulars. 

6.  On  the  same  7th  Maj  1883  the  said  report 
was  laid  before  the  meetmg  of  the  local  board, 

.    and  the  following  minute  was  made  : 

The  report  of  the  inspeotor  of  nmaanoeB  and  the 
applications  therein  referred  to  for  registration  of 
certain  houses  as  oommon  lodging  -  houses,  and  a 
memorial  and  letter  oomplaining  of  the  manner  in 
which  Fibbens'  house  is  conduct^,  were  read  and  con- 
sidered. 

Besolyed,  that  the  same  be  referred  to  the  derk  and 
medical  officer. 

7.  On  the  30th  May  1883  a  meeting?  of  the 
sejiitary  committee  of  the  local  board  took  place, 
and  the  committee  then  recommended  that  the 
respondent's  house  should  be  registered  as  a 
common  lodging-house. 

8.  On  the  4th  June  1883  the  ordinary  monthly 
.   meeting  of  the  local  board  took  place,  and  the 

report  of  the  sanitary  committee  was  brought 
before  it,  upon  whicn  it  was  resolved,  "Tmt 
Fibbens'  house  should  be  registered  as  a  common 
.  lodging-house,  in  pursuance  of  the  recommenda- 
tion of  the  committee." 

9.  The  clerk  of  the  board  did  not  make  the 
entry  in  the  reflpyster  of  the  respondent's  house 
as  a  common  lodging-house  in  pursuance  of  this 
resolution,  and  in  point  of  fact  no  formal  regis- 
tration thereof  hais  ever  been  made.  It  was 
r.ontended  by  the  appellant  that  th«  non- 
registration of  the  respondent's  house,  however 
occasioned,  was  in  itself  sufficient  to  render  him 
liable  to  a  penalty  for  receiving  lodgers  after- 
wards, notwithstanding  the  passing  of  the  reso- 
lution ordering  the  registration  of  the  house.  It 
was  not  disputed,  and  we  find  as  a  fact  that  the 
respondent  did  receive  lodgers  into  his  house  on 
the  day  named  in  the  infonnation,  which  was 

•  subseciuent    to    the    passing    of   the    resolution 
.  ordering  the  registration  of  the  house. 

10.  We,  however,  were  6i  opinion  that  the 
respondent  ought  not  under  the  circumstances 

'  to  be  made  liable  to  penal  oonseouences  from  the 
omission  of  the  clerk  to  make  tne  proper  entry 
on  the  register,  and  that  he  must  be  taken  to 
have  made  such  entry,  as  it  was  his  duty 
to  do,  immediately  on  the  passing  of  the  above 
resolution. 

11.  The  appiellant  then  stated  that  a  memorial, 
signed  by  a  number  of  inhabitants,  had  been 
sent  to  tne  local  board  objecting  to  the  regis- 
tration of  the  house,  and  that  another  memorial, 

•  also  signed  by  a  number  of  the  inhabitants,  had 
been  sent  in  to  the  town  council.  The  appellant 
proposed   to    prove    that,    notwithstandmg   the 


inspector's  report,  no  inspection  of  the  house 
haa  actually  taken  place,  as  required  by  the 
78th  bection  of  the  Public  Health  Act  1875.  We, 
however,  declined  to  hear  such  evidence,  as  we 
considered  that  the  provision  of  the  78th  section 
in  that  respect  prescribed  the  duty  of  the  local 
board,  but  that  the  respondent  ought  not  to  be 
affected  penally  by  the  omission  of  the  board  to 
take  the  prescrioed  steps  before  ordering  the 
registration,  and  that,  after  the  resolution  of  the 
board  of  the  4th  June,  ordering  the  r^istration 
of  the  house,  we  were  bound  to  assume  that  they 
had  fulfilled  their  own  duties  in  a  proper  manner. 

12.  Under  the  foregoing  circumstances,  and 
upon  the  grounds  already  stated,  we  dismissed 
the  information ;  but  for  the  purposes  of  this  case, 
and  for  the  information  of  the  court,  the  following 
further  admissions  were  taken. 

13.  On  the  22nd  Aug.  1883  the  inspector  of 
nuisances,  accompanied  by  Dr.  Fussell,  the  medical 
officer  of  health,  made  a  special  visit  to  the 
premises  and  special  report  thereon ;  which  report 
concluded  by  a  statement  that  unless  the  recom- 
mendations of  that  report  were  properly  carried 
out,  they  could  not  advise  that  the  proprietor 
should  l>e  registered  by  the  local  authority. 

14.  The  appellant  produced  a  copy  of  the  bye- 
laws  of  the  local  board  relating  to  common 
lodging-houses,  under  which  and  under  the  general 
provisions  of  the  Public  Health  Act  1875,  all  the 
recommendations  of  this  report  could  be  enforced 
against  the  respondeat  after  registration. 

15.  On  the  22nd  Nov.  1883  the  medical  officer 
and  inspector  of  nuisances  made  a  further  joint 

Xrt  to  the  Sanitary  Committee  of  Eastbourne, 
sh  had  then  become  a  board  under  a  charter  of 
incorporation,  and  they  thereby  advised  that  the 
premises  should  be  registered. 

16.  On  the  24th  Nov.  1883  the  last-mentioned 
report  came  before  the  sanitary  committee,  when 
the  following  minute  was  made : 

The  medical  officer  and  inspector  of  nxuBanoes  reported 
that  they  had  inspected  the  common  lodgiDg-honae  in 
Peyensev-road,  kept  by  James  Fibbens,  and  reoommended 
that  it  snonld  oe  registered. 

.  BesoWed,  that  tiM  oommittee  recommend  the  connoil 
to  instract  the  town  clerk  accordingly. 

17.  On  the  3rd  Dec.  1883  the  report  of  the 
committee  came  before  a  meeting  of  the  town 
council,  and  it  was  then 

Besolyed,  tbat  the  report  of  the  sanitary  and  hospital 
oommittee,  with  the  exception  of  that  part  relating  to 
Fibbens's  common  lodginf-house,  be  adopted. 

Besolyed,  that  it  be  referred  back  to  tne  sanitary  and 
hospital  conmiittee  to  reconsider  the  application  of 
James  Fibbens  to  have  his  honse  in  Pevensey-road 
registered  as  a  conmion  lodging-honse. 

18.  On  the  27th  Dea  1883  a  meeting  of  the 
sanitary  committee  took  place,  when  the  following 
minute  was  made : 

The  committee  having  considered  at  length  the  ques- 
tion of  registering  the  honse  in  Pevensey-road,  in  the 
occnpation  of  James  Fibbens,  ^  a  oommon  lodging- 
honse  : 

Besolyed,  that  it  be  postponed,  as  it  appears  to  the 
conmiittee  that  the  certificate  of  character  is  nnaatia- 
faotory. 

19.  On  the  7fch  Jan.  1884,  at  a  meeting  of  the 
town  council,  it  was 

Besolyed,  that  the  report  of  the  sanitary  and  ho^iial 
oommittee  be  adopted,  and  that  it  be  referred  to  the 
committee  to  farther  consider  the  qnestion  of  Fibbens's 
oommon  lodging-house. 
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20.  On  the  20th  Jan.  1884  a  meeting  of  the 
sanitary  committee  took  place,  when  the  Allowing 
minute  was  made : 

The  committee  diBoiiSBed  at  len^h  the  question  of 
T^fifitering  the  oommon  lodging-house  in  Pevensey- 
Toad,  kept  by  James  Fibbens,  and,  after  giving  it  their 
eerions  attention  they  can  come  to  no  other  oonolnsion 
than  to  recommend  the  oonncil  not  to  register  it. 

21.  On  the  4th  Feb.  1884,  at  a  meeting  of  the 
town  council,  it  was 

BesolTed,  that  the  report  of  the  sanitary  and  hospital 
committee  be  adopted. 

22.  And  on  the  7th  April  1884,  at  a  meeting  of 
the  town  council,  the  appellant,  as  town  clerk,  was 

.  directed  to  prosecute  tne  respondent  for  usins^  as 
a  common  lodging-house  a  house  not  licensed  to 
so  be  used. 

23.  We,  however,  were  of  opinion  that  the  town 
council  had  no  power  to  licence,  but  only  to 
register  the  premises,  and  that  the  respondent  had 
done  all  that  was  necessary  on  his  part  to  procure 
such  registration,  and  that  he  was  entitled,  as  of 
right,  to  be  registered  upon  the  4th  June  1883 
hnm^iately  upon  the  passing  of  the  resolution  of 
that  date. 

24.  The  appellant  further  contended  that  the 
respondent's  character  was  unsatisfactory  to  the 
knowledge  of  the  town  council,  and  that  tney  had 
a  right  to  exercise  their  own  judgment  upon  the 
question  of  character  and  to  refuse  registration 
on  that  ground,  notwithstanding  that  the  require- 
ments of  the  78th  section,  as  to  furnishing  a  cer- 
tificate of  character,  had  been  duly  complied  with ; 
and  he  proposed  to  offer  evidence  that  the 
re8i)ondent  had  been  convicted  of  an  offence,  but 
we  declined  to  hear  such  evidence,  on  the 
^ound  that  the  respondent  had  complied  with 
the  statute  by  furnishing  a  certificate  of  character 
as  thereby  required,  and  that  the  same  had  been 
accepted  by  tne  local  board  when  they  passed  the 
resolution  of  the  4th  June  1883,  and  no  objection 
as  to  character  was  made  until  several  months 
afterwards. 

The  questions  for  the  opinion  of  the  court 
were: 

1.  Whether  we  were  right  in  holding  that  the 
respondent  was  entitled  to  registration  imme- 
diately upon  the  passing  of  the  resolution  of  the 
4th  June  1883,  and  could  not  be  affected  penally 
hy  the  omission  of  the  clerk  to  make  the  proper 
entry  in  the  register  in  pursuance  thereof. 

2.  Whether  we  ought  to  have  admitted  evidence 
of  irregularity  in  the  proceedings  of  the  board  or 

'  its  officers  (in  that  it  was  proposed  to  be  proved 
that  the  inspector  of  nuisances  had  maae  the 
report  of  the  house  without  actually  inspecting  it) 
with  the  view  of  invalidating  the  resolution  of  the 
board  ordering  the  registration  of  the  house. 

3.  Whether  (if  it  be  necessary  for  the  decision 
of  the  case)  the  town  council  have  a  right  to 
exercise  their  own  judgment  as  to  the  character 
of  an  applicant  for  registration,  or  are  bound  to 
accept  the  certificate  of  character  by  the  78th 
section  of  the  statute  as  sufficient. 

If  the  court  should  be  of  opinion  that  under 
the  circumstances  aforesaid  we  ought  to  have  con- 
Ticted  the  respondent  or  ought  to  have  heard 
evidence  beyond  the  admissions  which  were  made 
before  us,  then  the  case  is  to  come  back  to  us  to  be 
further  proceeded  with,  either  by  convicting  and 
sentencing  the  respondent  or  by  hearing  such 
other  evidence  and  determining  the  case  thereon ; 


and  we  request  such  direction  as  the  court  shaU 
be  pleased  to  give.  Otherwise  our  judgment  to 
stand,  and  the  case  to  be  dismissed  with  costs. 

By  the  Public  Health  Act  1875  (38  &  39  Vict, 
c.  65),  8.  76 : 

Every  local  authority  shall  keep  a  register  in  which 
shall  be  entered  the  names  and  residences  of  the 
keepers  of  idl  common  lodging-houses  within  the  district 
of  sadb  authority,  and  the  situation  of  every  such  house 
and  the  number  of  lodgers  authorised  under  this  Act  by 
such  authority  to  be  received  therein.  A  copy  of  any 
entry  in  such  register,  certified  by  the  clerk  of  the  local 
authority  to  be  a  true  copy,  shall  be  receiyed  in  all 
courts  and  on  all  occasions  as  evidence^  and  shall  be 
sufficient  proof  of  the  matter  registered  without  produc- 
tion of  the  register  or  of  any  document  or  thing  on 
which  the  entry  is  founded  :  and  a  certified  copy  of  any 
such  entiy  shall  be  suppUea  gratis  by  the  clerk  u  o  any 
person  applying  at  a  reasonable  time  for  the  same. 

By  sect.  77 : 

A  person  shall  not  keep  a  common  lodging-house  or 
receive  a  lodger  therein  unless  the  house  is  registered  in 
accordance  with  the  provisions  of  this  Act ;  nor  unless 
his  name  as  the  keeper  thereof  is  entered  in  the  register 
kept  under  this  Act. 

By  sect.  78 : 

A  house  shall  not  be  registered  as  a  oommon  lodging- 
house  until  it  shall  have  been  inspected  and  approved 
for  the  purpose  bv  some  officer  of  the  local  authoritv  ; 
and  the  local  authority  may  refuse  to  register  as  the 
keeper  of  a  common  lodging-house  a  person  who  does  not 
produce  to  the  local  auuiority  a  certificate  of  character, 
in  suc^  form  as  the  local  authority  direct,  signed  bj 
three  inhabitant  householders  of  the  parish  respectively 
rated  to  the  relief  of  the  poor  of  the  parish  within  which 
the  lodging-house  is  situate  for  property  of  the  yearly 
rateable  value  of  61.  or  upwards. 

By  sect.  86 : 

Any  keeper  of  a  common  lodging-house  who  (1)  re- 
ceives any  lodger  in  such  house  without  the  same  bein|f 
registered  under  this  Act  ....  shall  be  liable  to 
a  penally  not  exceeding  51.,  and  in  the  case  of  a  con- 
tinuing offence  to  a  furtner  penalty  not  exceeding  409. 
for  every  day  during  which  tne  offence  continues. 

By  sect.  88 : 

"When  the  keeper  of  a  oommon  lodging-house  is  con- 
victed of  a  third  offence  against  any  of  the  provisions  of 
this  Act  relating  to  common  lodging-houses,  the  court 
before  whom  the  conviction  for  such  third  offence  takes 
place  may,  if  it  thinks  fit,  adjudge  that  he  shall  not  at 
any  time  within  five  years  after  the  conviction,  or  within 
such  shorter  time  after  the  conviction  as  the  court  thinks 
fit,  keep  a  common  lodging-house  without  the  previous 
licence  in  writing  of  the  local  authority,  which  licence 
the  local  authority  may  withhold  or  grant  on  such  terms 
and  conditions  as  they  think  fit. 

Poland  argued  for  complainant,  the  appellant. 
—Sect.  76  of  the  Public  Health  Act  1875  is  precise 
in  requiring  a  formal  register  in  each  district,  and 
sect.  77  forbids  the  keepmg  of  a  common  lodging- 
house  unless  the  name  of  tne  keeper  be  "  entered 
in  the  register  kept  under  this  Act."  It  cannot 
be  that  a  mere  resolution  of  the  board,  never 
carried  out  and  afterwards  overruled,  constitutes 
such  a  registration  as  the  Act  requires  in  the 
formal  register. 

Henn  Collins,  Q.O.  (with  him  Francis  Turner) 
appeared  for  the  re8xx>ndent,  but  was  not  heard. 

Mathew,  J. — ^I  think  in  this  case  the  magis- 
trates were  right,  and  their  decision  should  be 
upheld.  In  my  opinion  this  man  Fibbens  was  for 
the  purposes  of  this  Act  registered  at  the  time 
the  last  resolution  of  the  board  was  passed,  and  Mr. 
Poland  is  trying  to  punish  him  for  an  offence  he 
never  committed,  and  for  what  could  not  have  be^ 
contended  was  an  offence  at  all  but  for  the  negli- 
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gence  of  Bomebody  else.  It  seems  to  me  that  the 
Act  imposes  an  obligation  on  the  local  anthority 
to  complete  the  registration  of  a  common  lodging- 
honse  after  they  once  pass  over  the  opportmiity 
Jor  refusal  provided  hj  the  78^  section.  Here 
all  the  required  preliminaries  were  fulfilled ;  the 
board  didf  not  refuse  to  register,  but,  on  the 
contrary,  passed  a  resolution  that  the  respondent 
should  be  registered.  What  remained  to  he  done 
was  merely  formal,  and  was  omitted  by  no  fault 
of  the  respondent.  It  is  too  clear  on  these  facts 
that  the  town  council  entertain  an  intention  of 
putting  a  stop  to  the  respondent's  business  as 
they  like,  but  their  power  is  limited  by  sect.  88 
to  a  third  offence,  and  they  have  no  jurisdiction 
to  withdraw  an  authority  which  they  have  once 
granted  except  under  that  section. 

Day,  J.— I  am  of  the  same  opinion. 

Jvdgmemtfor  retpondeni. 

Solicitors  for  appellant,  TippeUs,  8on^  and 
TieJde. 

Solicitors  for  respondent,  OoodSf  Kingdon,  and 
OoUon,  for  G.  E.  Huhnan,  Lewes. 


Monday  t  March  28, 1885. 

(Before  mIthbw  and  Smith,  JJ.) 

Beg.  v.  Mayor,  &c.,  ot  Wigak.  (a) 

Town  counoSlor  —  BeaignaUon  —  WUhdrawaU^ 
DeeUiraiion  of  vaeanoy^'^  §c  46  Vid,  c.  50, 
9.86. 

A  toum  councillor  of  a  mtmidpal  corporation  wnt 
a  letter  resigning  Ms  office  to  the  town  clerk,  and 
indoeed  a  cheque  for  the  amount  of  the  fine.  At 
a  meeting  held  five  doAfs  afterwarda,  for  the  pur- 
pose  among  others  of  dealing  with  the  reeigrui^ 
Hon,  U  was  proposed  that  the  resignation  be  not 
aeeepted,  a/nd  the  eotmciUor  eaopressed  his  vsQUng^ 
ness  to  withdraw  it.  T%d  maher  w<u  pos^poTted, 
and  two  days  later  the  cottnciUor  wrote  to  the 
town  clerk  withdranoing  his  resignation.  At  a 
subsequent  meeting  the  oowneU  refused  by  a 
majority  to  declare  the  office  vacant. 

Beld,  upon  a  rule  for  a  mandamus  to  the  council, 
that  they  had  no  power  to  refuse,  a/nd  that,  under 
the  circum^tamces,  it  was  their  ahsoUUe  duty  to 
declare  the  office  vacant  upon  receipt  of  the 
resignation,  according  to  the  Municipcd  Oorporc^ 
tions  Act  1882,  •.  86. 

This  was  a  rule  for  a  mandamus. 

On  the  4th  Feb.  1885,  at  a  quarterly  meeting 
of  the  town  council  of  the  borough  of  Wigan, 
the  following,  after  due  notice  of  motion,  appeared 
on  the  minutes : 

Ben^nation  of  Mr.  GonnoiUor  Aokerley.  The  follow- 
ing reaognatioii  was  read,  and  the  cheque  therein  referred 
to  laid  on  the  table.  "  Wigan,  80th  June  1885.— Dear 
Sir :  I  beg  to  give  yon  notiee  that  I  reaign  the  oi&oe  of 
€k>iinoillor  for  No.  5  or  All  Saints  Ward  of  the  borough 
of  Wigan.  In  aooordance  with  the  Mnnioipal  Cotpora- 
tiona  Act  I  beg  to  hand  jron  a  cheque  £>r  251.,  the 
amount  of  tiie  fine  on  resignation. — I  am,  dear  Sir, 
yours  faithfoUy,  Hxvbt  Aoxsblxt.  M.  W.  Peaoe.  Esq., 
Town  aerkTwigan." 

Moved  by  Mr.  Connoillor  Nerill,  seconded  by  Mr.  Goon- 
eillor  FhimpB:  "That  the  resignation  of  Mr.  Aokerley 
be  not  aoo^^yted,  and  that  the  cheque  be  returned  to 
him.'* 

Mr.  Aokerley  stated  that  he  was  quite  willing  to 
withdraw  his  resignation,  and  that  he  should  be  glad  if 
the  council  would  allow  him  to  do  so. 

(a)  Beported  bj  K.  W.  MoEillab,  Esq.,  Banistw^t-Law. 


On  the  suggestion  of  the  Mayor,  the  matter 
ordered  to  stand  over  until  the  town  dork  had  obteined 
the  opinion  of  oounael  on  the  question  whether  tibft 
town  council  could  allow  Mr.  Aokerley  to  withdraw  faia 
resignation  or  not. 

Subsequently  the  town  clerk  reoeived  tiba 
following  letter: 

Wiffan,  8th  Feb.  1885.— Dear  Sir  :  I  beg  formally  ta 
withc&aw  my  resignation  of  the  office  of  Councillor  of 
No.  5  or  AU  Saints  Ward  of  the  borough  of  Wigaa. 


dated  the  30th  January  last.~I  am,  dear  ffir,  Tpuzs 
faithfully,  HembtAcxxblbt.  M.W.  Peace,  Esq., Town 
Clerk,  wigan. 

By  6  &  7  Will.  4,  c.  104  (which  was  passed  to 

amend   the   Municipal  Corporations  Act   1835b 

b&6  Will.  4,  c.  76,  and  is  now  repealed),  s.  8 : 

•  And  whereas  no  provision  is  made  in  the  said  Aot  for 
resigning  any  corporate  office  on  payment  of  a  fina  or 
otherwise ;  be  it  enacted  that  every  person  eleetad  lata 
any  corporate  office  in  any  of  the  said  boroughs  mnf  at 
any  time  resign  such  office  on  payment  of  the  fine  wmA 
he  would  have  been  liable  to  pay  for  non-aoceptanoe  ot 
the  same  office. 

By  the  Municipal  Corporations  Act  1882  (45  &46 

Vict.  c.  60),  s.  Sd: 

(1.)  A  person  selected  to  a  corporate  office  may,  at 
any  time,  by  writing  signed  by  film  and  delivered  ta 
the  town  derk,  resign  the  office  on  payment  of  the  fina 
provided  for  non-acceptance  thereof.  (2)  In  any  stoelt 
case  tiie  counciL  shall  forthwith  dedaze  the  offioe  to  ba 
vacant,  and  signify  the  same  l^  notice  in  writing 
by  three  members  of  the  oounml  and  countersigned  by 
the  town  derk,  and  fixed  on  the  town  hall,  and  tiae  office 
shall  thereupon  become  vacant. 

On  the  18th  Feb.,  at  a  special  meeting  of  the 
town  council,  the  town  clerk  read  an  (^inicm 
of  counsel  to  the  effect  that  the  town  council  had 
no  power  to  allow  Mr.  Ackerley  to  withdraw  his 
resignation,  but  a  motion  to  declare  the  ofiica 
vacant  by  reason  of  the  resignation  was  lost  by 
a  majority  of  fourteen  against  twelve  votes. 

On  the  25th  Feb.,  at  another  special  meeting, 
a  similar  motion  was  negatived  by  a  majority  of 
sixteen  against  thirteen  votes. 

On  the  6th  March  1885  a  rule  nisi  was  obtained, 
calling  upon  the  mayor,  aldermen,  and  councillors 
of  the  borough  of  Wigan  to  show  cause  why  a 
writ  of  ma/naaanus  should  not  issue  directed  to 
them  commanding  them  to  declare  and  signify 
the  office  of  Henry  Ackerley  as  councillor  m 
No.  5  or  All  Saints  Ward  in  the  said  borough 
vacant  by  his  resignation,  pursuant  to  the  Munici- 
pal Corporation  Act  1882,  s.  36,  and  to  take  all 
necessary  proceedings  and  cause  notice  to  be 
given  and  a  meeting  neld  for  that  xmrpose. 

The  SoUoitor^General  (Sir  F.  Herschell,  Q.G.) 
and  ChawneU  now  showed  cause  on  behalf  of  the 
Corporation  of  Wigan. — ^The  question  here  is  not 
whether,  under  the  circumstances,  the  council  had 
power  to  accept  Mr.  Ackerley's  resignation,  but 
whether  the  resignation  was  complete  withoot 
acceptance.  Then  there  is  a  further  questioii 
whether  the  indosure  of  the  cheque  amounted 
to  a  payment  of  the  fibae.    [Stopped  1^  the  GonrtJ 

Wright  supported  the  rule. — ^There  remained 
nothing  to  be  done  to  complete  Mr.  Ackerley's 
resignation  according  to  the  36th  section  of  tike 
Municipal  Corporations  Act  1882.  No  objection 
was  made  at  the  time  to  payment  of  the  fine  by 
cheque,  and  no  such  objection  can  be  taken  now.' 
Even  under  the  old  repealed  Act  of  1836,  it  was  held 
in  StanUand  v.  Hopkins  (9  M.  &  W.  178),  that  a 
resignation  was  sufficient,  althoui^  the  town 
council  refused  to  accept  a  fine.    |Maihiw,Jv-^ 
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Is  there  no  loeu$  pamUenHm  or  opportanity  to 
oorrect  a  mistake  P]  It  is  oonceived  not. 
Farther,  the  circamstanoee  here  are  not  consistent 
with  any  mistake.  The  letter  of  resignation  was 
receiYed  by  the  town  clerk  before  he  issaed  the 
notices  of  motion  for  the  quarterly  meeting.  At 
the  meeting  some  one  proposed  that  the  resi^;na- 
tion  be  not  accepted;  and  then  for  the  first  time, 
fiye  days  after  the  letter,  Mr.  Aokerley  said  he 
was  willing  to  withdraw  his  resignation;  the 
actual  withdrawal  did  not  take  place  till  two  days 
later.  The  duty  of  the  oonncit  became  absolute 
to  declare  the  office  vacant  forthwith  upon  the 
receipt  of  the  resignation  and  payment  of  the  fine. 

The  SoUcUoT'G^eneraL  was  farther  beard  in 
opposition  to  the  rule. 

Mathbw,  J.— In  this  case  the  rule  must  be 
made  absolute.  So  far  as  appears,  Mr.  Ackerley 
oonihmed  in  the  mind  to  resign  for  at  least  five 
days,  and  even  until  the  meeting  held  to  accept 
his  resignation,  when  on  his  expressing  his  willing- 
ness to  withdraw,  the  councu  refused  to  accept 
his  resignation.  All  the  conditions  laid  down  by 
<  the  statute  had  been  fufilled  upon  the  delivery  of 
the  resignation  to  the  town  clerk  and  payment  of 
the  fine.  Ihe  council  thereupon  coidd  do  nothing 
bat  declare  the  office  vacant.  It  has  been  urged 
that  a  proceeding  of  this  kind  can  be  altered  or 
withdrawn  before  action  is  taken  upon  it ;  but 
even:  if  that  were  possible  in  face  of  tne  words  of 
this  statutonr  provision,  it  does  not  appear  that 
no  action  had  becoi  taken  here.  Some  preparation 
had  probably  been  made  for  a  new  election.  At 
all  events  the  words  of  the  Act  are  clear,  and  we 
mast  enforce  obedience  to  them. 

Smith,  J. — ^I  am  of  the  same  opinion.  This  case 
is  governed  by  sect.  36  of  the  Municipal  Corpora- 
tions Act  1885.  By  the  old  Act  of  1^6  a  member 
of  a  town  council  might  resign  on  payment  of  a 
fine,  and  it  was  held  that  some  acceptance  of  the 
resignation  was  necessary.  But  it  seems  that 
the  provision  of  the  new  Act  was  intended  to 
render  unnecessary  any  such  acceptance,  and  the 
only  course  open  to  the  council  at  their  meeting 
on  Feb.  4  was  to  declare  the  office  vacant. 

Etde  abaoUiUe. 

Solicitors  for  prosecution,  J*.  /.  and  /.  0.  AUen, 
fofr  James  Wilson,  Wigan. 

Solicitors  for  defence,  Sharp,  Parkers,  Pritckard, 
and  Sharp,  for  M,  W.  Peace,  Town  Clerk,  Wigan. 


Tuesda/y,  March  24, 1885. 

(Before  Mathew  and  Smith,  JJ.) 

8A3n)6ATE  Local  Boasd  (i^ps.)  v.  Pledge  (resp.).  (a) 

Bates — (General  district  rate  v/nder  Public  HeaUh 
Act  1876 — Case  stated  by  justices — IhUies  of 
justices  as  to  er^ordng  gerieral  district  rate — 
Summary  Jurisdiction  Act  1879—38  ^  39  Vict.. 
e.  65,  M.  4,  25e— 42  ^  43  Vict,  c.  49,  «.  33— 
47  ^  48  Viet.  c.  43,  s.  10. 

Justices,  sittvng  as  a  court  of  svmmary  jurisdiction 
to  hear  an  appUcaiion  to  enforce  pa/yment  of  rates 
imd&r  sect.  256  of  the  Public  Health  Act  1875, 
\aoe  power  to  slais  a  case  in  respect  of  matters 
arising  otU  of  such  (wplication  under  sect.  33  of 
the  Summary  Jurismction  Act  1879. 

When  a  general  district  rate,  good  on  the  face  of  it, 

(«)  Beportfld  hj  W.  P.  Eybbslit,  Esq.,  BuristeMit-LAW. 


is  sought  to  he  enforced,  the  justices  have  no 
power  to  refuse  to  make  an  order  for  the  paym>ent 
qf  the  rate  on  the  ground  that  there  is  a  concurrent 
rate  made  for  the  sams  purpose. 

This  was  a  case  stated  by  justices  under  42  &  43 
Yiot.  o.  49,  s.  33.  The  material  facts  are  as  fol- 
lows : — 

The  aiipeUants  were  the  local  board  of  health 
and  sanitary  authority  for  the  urban  sanitary 
district  of  ^mdgate,  and  the  respondeat  was  an 
auctioneer  and  house  agent  residing  within  the 
said  district. 

The  appellants  having  incurred  certain  costs  in 
an  action  in  which  they  were  unsuccessful,  and 
having  no  fund  out  of  which  they  could  defray 
them,  made  a  general  district  rate  of  eightpence 
in  the  pound. 

The  respondent  was  assessed  to  the  said  rate  to 
the  amount  of  11.  2s.  8(2.,  and  refused  to  pav  it. 
The  appellants  then  took  out  a  summons  calling 
upon  the  respondent  to  show  cause  why  an  order 
should  not  be  made  upon  him  for  the  payment  of 
the  said  sum.  At  the  hearing  the  f ollowmg  facts 
were  proved : 

At  a  meeting  of  the  local  board  on  the  30th 
Jan.  1884  an  estimate  was  submitted  and  approved 
for  a  rate  of  8d.  in  the  pound.  The  estimate  was 
not  then  s^nnd. 

On  the  11th  Feb.,  at  another  meeting  of  the 
board,  the  rate  was  sealed  and  ordered  to  be  put 
into  collection.  This  rate  was  not  published  nor 
put  into  collection,  but  was  afterwards  treated  as 
abandoned. 

On  the  23rd  Feb.,  at  a  meeting  of  the  board,  it 
was  resolved  that  the  estimate  standing  in  the 
rate-book  be  approved,  and  that  the  clerk  sign 
the  same  and  give  notice  for  making  the  rate,  and 
that  the  rate  <S  the  11th  Feb.  be  made  after  the 
expiration  of  the  time  aJlowed  by  law.  The  esti- 
mate was  signed. 

On  the  4th  March,  at  a  meeting  of  the  board, 
it  was  resolved  that  the  rate  of  the  11th  Feb.  be 
re-executed  or  made  and  that  the  seal  be  affixed, 
and  the  rate  was  sealed  accordingly. 

A  second  assessment  of  the  property  to  be 
assessed  was  made  on  the  4th  March  and  inter- 
leaved in  the  rate-book  between  the  original  esti- 
mate and  the  first  assessment  of  the  11th  Feb. 

The  rate  of  the  4th  March  was  duly  published 
and  put  into  collection,  and  was  the  rate  which 
the  respondent  refused  to  pay.  When  summoned 
before  the  justices  the  respondent  objected  to  the 
payment  of  the  rate  on  the  following  (among  other) 
grounds :  (1)  That  the  rate  of  the  4th  March  was 
not  a  rate  duly  made  under  the  provisions  of  the 
Act,  as  it  was  shown  there  were  two  rates  made 
for  the  same  pu]*po8e,  viz.,  that  of  the  11th  Feb. 
and  the  4th  March  1884 ;  (2)  that  the  local  board 
had  no  power  to  re-execute  or  make  an  existing 
rate. 

The  justices  were  of  opinion  that  the  rate  of  4th 
March  was  not  a  good  rate  on  the  face  of  it,  for  in 
the  same  rate-booK,  and  in  fact  in  the  same  rate, 
there  was  evidence  of  its  being  a  double  rate,  one 
on  11th  Feb.  and  one  on  4th  March,  and  made  for 
the  self  same  object,  and  that  there  could  not 
exist  two  concurrent  rates  for  the  same  purpose ; 
also  that  the  rate  of  11th  Feb.  was  enforceable, 
having  been  made  on  an  estimate  dated  30th  Jan. 
not  appealed  against,  and  after  having  been 
signed  and   sealed  by  the  board  could  not  be 
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abandoned,  and  dismissed   the    complaint  with 
costs. 
Thequestions  for  the  court  were  (inter  alia) : 

1.  Wnether  the  rate  or  assessment  made  by  the 
board  on  11th  Feb.  1881  was  good  and  valid ;  if 
not, 

2.  Was  the  rate  of  4th  March  good  and  valid  P 

By  11  &  12  Vict.  c.  63,  s.  103 : 

If  any  pernon  assesBed  to  any  Buoh  rate  fail  to  pay  the 
same  when  dne,  and  for  the  space  of  fourteen  days  after 
the  same  shall  have  been  lawrally  demanded  in  writingf, 
any  justice  may  and  he  is  herebjr  emi)owered  to  snmmon 
the  defaulter  to  appear  before  mm,  or  any  other  justice, 
at  a  time  and  place  to  be  mentioned  in  the  summons,  to 
show  cause  why  the  rate  in  arrear  should  not  be  paid ; 
and  in  case  the  defaulter  fail  to  appear  accordinff  to  the 
exigency  of  the  summons,  or  no  sufficient  cause  for  non- 

Eayment  be  shown,  the  justice  mav  by  warrant  under 
is  hand  and  seal  cause  the  same  to  be  levied  by  distress 
of  the  goods  and  chattels  of  the  defaulter. 

By  20  &  21  Vict.  c.  43,  s.  2 : 

After  the  hearing  and  determination  by  a  justice  or 
justices  of  the  peace  of  any  information  or  complaint 
which  he  or  they  have  power  to  determine  in  a  summary 
way,  by  any  law  now  in  force  or  hereafter  to  be  made, 
either  party  to  the  proceeding  before  the  said  justice  or 
justices  may,  if  dissatisfied  with  the  said  determination 
as  being  erroneous  in  point  of  law,  apply^  in  writing 
within  three  days  after  the  same  to  the  said  justice  or 
justices,  to  state  and  sign  a  case  setting  forth  the  facts 
and  the  grounds  of  such  determination,  for  the  opinion 
thereon  of  one  of  the  superior  courts  of  law  to  be  named 
by  the  party  applying. 

By  38  &  39  Vict.  c.  55,  s.  4 : 

**  Courts  of  summary  jurisdiction  "  means  any  justice 
or  justices  of  the  peace,  stipendiary  or  other  magistrate 
or  officer,  by  whatever  name  called,  to  whom  jurisdiction 
is  given  by  the  Summary  Jurisdiction  Acts  or  any  Acts 
therein  referred  to. 

By  sect.  256 : 

If  any  person  assessed  to  any  rate  made  under  this 
Act  by  any  urban  authority  fails  to  pay  the  same  when 
due  and -for  the  space  of  fourteen  days  after  the  same 
has  been  lawfully  demanded  in  writing,  or  if  any  person 
quits  or  is  about  to  quit  any  premises  without  payment 
of  any  such  rate  then  due  from  him  in  respect  of  such 
premises,  and  refuses  to  pay  the  same  after  lawful  de- 
mand thereof  in  writins*,  any  justice  may  summon  the 
defaulter  to  appear  before  a  court  of  summary  jurisdic- 
tion to  show  cause  why  the  rate  in  arrear  should  not  be 
paid ;  and  if  the  defaulter  fails  to  appear,  or  if  no  suffi- 
cient cause  for  nonpayment  is  shown,  the  court  may 
make  an  order  for  payment  of  the  same,  and,  in  default 
of  compliance  with  such  order,  may  bv  warrant  cause 
the  same  to  be  leyied  by  distress  of  the  goods  and 
chattels  of  the  defaulter.  The  costs  of  the  leyy  of 
arrears  of  any  rate  may  be  included  in  the  warrant  for 
Buch  levy. 

By  42  &  43  Vict.  c.  49,  s.  33 : 

Any  person  aggrieved  who  desires  to  question  a  con- 
viction, order,  detormination,  or  other  proceeding  of  a 
court  of  summary  jurisdiction,  on  the  ground  that  it  is 
erroneous  in  point  of  law,  or  is  in  excess  of  jurisdic- 
tion, may  apply  to  the  court  to  state  a  special  case 
setting  forth  the  facts  of  the  case  and  the  grounds  on 
which  the  proceeding  is  questioned,  and,  if  the  court 
decline  to  state  the  case,  may  apply  to  the  High  Court 
of  Justice  for  an  order  requiring  the  case  to  be  stated. 

By  47  &  48  Vict.  c.  43,  s.  10: 

Nothing  in  this  Act  shall  alter  the  procedure  for  the 
recovery  of  or  any  remedy  for  the  nonpayment  of  anv 
poor  rate,  or  of  any  rate  or  sum  the  payment  of  which 
IS  not  adjudged  hj  the  conviction  or  order  of  a  court  of 
summary  jurisdiction. 

O.  L.  Denman  for  the  respondent. — ^Before  the 
appellants  begin  I  have  a  preliminary  objection 
to  make,  to  the  effect  that  justices  sitting  to 
entertain  an  application  for  the  enforcement  of  a 


feneral  district  rate  nnder  the  Pablic  Health  Act 
875  have  no  jurisdiction  to  state  a  case  in  respect 
of  such  amplication  under  sect.  33  of  the  Summary 
Jurisdiction  Act  1879.  Proceedings  relating  to 
the  recovery  of  rates  do  not  oome  within  the 
Summary  Jurisdiction  Act;  justices  have  only 
ministerial  functions  to  perform  in  respect  of 
them.  I  submit  they  have  no  power  to  inqiupe 
into  the  validity  of*  a  rate  under  this  256th 
section  of  the  Public  Health  Act  1875 ;  they 
certainly  had  not  the  power  under  the  lOSrd 
section  of  the  Public  Health  Act  1848,  which 
is  the  corresponding  section.  I  quite  admit  that 
different  words  are  used  in  the  later  section, 
but  I  contend  that  the  words  "  may  make  "  are 
to  be  read  as  "  must  make ;  "  where  "  may  '*  is 
used  in  a  statute  which  drrects  the  doing  of  a 
thing  for  the  public  good,  it  is  to  be  read  as 
imperative :  (Hardcastle  Constr.  Stat.  Law,  155.) 
When  justices  are  applied  to  for  the  enforcement 
of  a  rate  they  have  no  power  to  inquire  into  the 
validity  of  the  rate ;  if  the  rate  is  good  on  the 
face  of  it,  they  must  now  make  their  order  upon 
the  defaulter  for  its  payment ;  if,  however,  tney 
are  not  satisfied  as  to  its  validity,  or  they  doubt 
their  jurisdiction  to  make  the  order ;  they  may 
refuse  to  make  it,  and  leave  the  complaining  party 
to  come  to  this  court  for  a  rule  callmg  upon  them 
to  show  cause  why  they  should  not  make  it.  This 
was  the  proper  course  for  the  appellants  to  have 
followed  in  the  present  case.  The  justices  have 
stated  this  case  under  sect.  33  of  the  Summary 
Jurisdiction  Act  1879.  The  old  procedure  in 
stating  a  case  was  governed  by  20  &  21  Vict,  a 
43,  s.  2,  and  the  principles  that  f^vemed  the 
former  procedure  are  equally  applicable  to  the 
present.  Under  the  earlier  Act  it  has  been 
decided  that  iustices  can  state  a  case  only  when 
acting  judicially  and  not  ministerially ;  their  order 
under  sect.  256  is,  as  under  the  earlier  law,  entirely 
formal ;  the  rate  itself  is  the  order.  [Smith,  J. — 
You  sav  that  "  may  "  is  equivalent  to  "  shall  ?  "] 
Yes ;  this  is  an  enabling  statute,  and  permissive 
language  in  an  Act  dealing  with  procedure  must 
be  read  as  imperative : 

Bex  V.  Barlow,  SaJk.  609  ; 
McDo'ugal  y.  Paterson,  6  Ezoh.  837  ; 
JuVius  V.  Bishop  of  Oaford,  42  L.  T.  Bep.  N.  S.  546; 
5  App.  Cas.  214. 

When  acting  ministerially  they  have  no  power 

to  state  a  case : 

Ex  parte  May,  31  L.  J.  161,  M.  C. 

[Mathew,  J. — They  mav  have  power  to  state  a 
case  as  to  a  Question  oi  jurisdiction,  though  not 
as  to  the  validity  of  the  rate.]  I  think  not; 
the  question  of  jurisdiction  would  be  one  simply 
of  fact ;  their  power  of  inquiry  into  the  validity 
of  the  rate  is  limited  to  what  appears  on  its 
face,  and  to  no  more : 

Walker   v.   Oreat  Western  BaiUoay  Company,  29 
L.  J.  107,  M.  C. 

Mathew,  J. — ^Before  we  decide  this  point  we 
wish  to  be  informed  as  to  what  was  done  by 
the  magistrates. 

Meadows  White,  Q.C.  (jB.  C.  den  with  him), 
for  the  appellants,  after  mentioning  the  facts 
of  the  case  as  above  set  forth,  proceeded  to 
argue  the  preliminary  point. — ^The  justices  have 
now  power  under  the  Summary  Jurisdiction 
Act  1879  to  state  a  case  in  a  proceeding  for 
the  enforcement  of  rates  under  the  Public  Health 
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Act  1875.  The  cases  cited  by  the  other  side  were 
&11  decided  nnder  20  &  21  Vict.  c.  43,  s.  2,  the 
language  of  which  is  quite  different  from  that  of 
the  Act  of  1879,  the  latter  being  much  wider  in 
its  terms.  Under  it  a  person  aggrieved  desiring 
to  question  a  conviction,  order,  determination,  or 
<ither  proceeding  of  a  court  of  summary  jurisdic- 
tion may  applv  for  a  case.  Under  the  Public 
Health  Act  1875,  sect.  256,  the  enforcement  of 
rates  is  referred  to  a  court  of  summary  jurisdic- 
tion. I  quite  admit  that  in  the  matter  of  enforce- 
ment of  poor  rates  the  justices  have  no  power  to 
«tate  a  case.  But,  as  tne  Public  Health  Act  1875 
refers  the  enforcement  of  rates  lexded  under  it  to 
^  court  of  summaiy  jurisdiction,  and  the  Summary 
Jnrisdiction  Act  1879  ^ves  the  right  to  a  person 
aggrieved  bv  a  determination  or  other  proceeding 
oi  a  court  of  summary  jurisdiction  to  have  a  case 
stated,  it  is  quite  clear  that  the  justices  have  this 
power. 

Denman  in  reply. — ^The  power  to  state  a  case 
imder  the  Summary  Jurisdiction  Act  1879  is 
l^ven  to  iustices  only  when  they  are  acting 
judicially,  but  not  ministerially : 

Bm.  V.  Price,  42  L.  T.  Bep.  N.  S.  439 ;  5  Q.  B.  Div. 

Oockbum,  C.J.  in  that  case  touches  on  this  very 
point,  and  his  remarks  are  in  my  favour  (44  J.  P. 
248).  [Smith,  J. — The  words  "  no  sufficient  cause 
for  nonpayment  is  shown*'  in  sect.  256  of  the 
Public  Health  Act  1875  must  confer  upon  the 
justices  a  judicial  discretion.]  These  words  were 
m  the  Public  Health  Act  1848,  and  yet  it  has 
been  held  that  they  did  not  confer  a  judicial 
power,  so  as  to  enable  them  to  state  a  case  : 

Beg,  V.  Newman,  29  L.  J.  117.  M.  C. ; 

WaXker  y.   QretU   Weetem  Kaihoay  Company  {vhi 

•up.); 
lAUon  Local  Board  v.  Davis,  29  L.  J.  178,  M.  C. 

Sect.  10  of  the  Summary  Jurisdiction  Act  1879  is 
m  my  favour.  If  the  justices  have  the  power  to 
inquire  judicially  into  the  validity  of  the  rate, 
and  so  to  state  a  case,  it  is  now  conferred  upon 
them  for  the  first  time ;  and  they  have  all  the 
powers  of  the  local  authority  under  it ;  they  may 
remit  for  poverty  (sect.  211) ;  and  may  treat  it  as 
a  civil  debt  (42  &  48  7ict.  c.  49,  s.  6).  It  could 
not  have  been  intended  that  there  should  be  two 
jndicial  bodies  inquiring  into  such  questions,  and 
with  concurrent  powers  over  the  rate. 

The  Cou&T  intimated  that  it  was  of  opinion  that 
the  preliminary  objection  ought  to  be  overruled, 
but  would  ^ve  its  judgment  after  the  argument 
•on  the  merits. 

Meadows  White,  Q.C.  proceeded  to  argue  on  the 
merits. — I  admit  a  concurrent  rate  is  bad,  be- 
•cause  excessive  and  unnecessary;  but  that  is  a 
ground  of  appeal  to  quarter  sessions,  and  not  for 
the  justices  to  inquire  into.  Here  the  local 
jfcuthority  have  not  made  two  rates ;  the  rate 
when  presented  to  the  justices  for  enforcement 
was  valid  and  good  on  the  face  of  it ;  and  the 
justices  were  not  entitled  to  go  behind  it  and 
inquire  whether  there  was  a  concurrent  rate. 
They  have  no  power  to  quash  a  rate  valid  on  its 


DenmcM, — ^The  rate  was  bad  on  its  face  when 
presented  to  the  justices.  To  prove  their  case, 
the  appellants  were  obliged  to  produce  their  rate- 
book, and  then  it  became  evident  that  this  was  a 

ICaa.  Gab.— You  XTTT. 


concurrent  rate,  and  that  fiict  makes  the  rate  of 
March  4  bad : 

Beg.  V.  Fordham,  11  Ad.  A  Ell.  78. 

Mathew,  J. — ^I  think  this  preliminary  objection 
must  fail,  as  the  Le^slature  has  by  sect.  33  of  the 
Summary  Jurisdiction  Act  1879  clearly  conferred 
upon  justices  when  sitting  as  a  court  of  summary 
juris^ction  power  to  state  a  C'ase  in  respect  of 
their  decision.  I  also  think  the  magistrates 
ought  to  have  enforced  the  payment  of  this  rate. 
The  rate  appeared  to  be  a  valid  one ;  that  being 
so,  their  duties  were  ministerial  only  and  not 
judicial,  and  they  would  only  inquire  into  their 
own  jurisdiction,  but  not  as  to  the  validity  of 
the  rate.  The  objection  taken  before  the  justices 
was,  that  the  rate,  which  on  its  face  appears  to  be 
valid,  should  be  treated  as  invalid  oecause  it 
appeared  from  the  rate-book  that  there  had  been 
a  previous  rate  for  the  same  purpose  and  on  the 
same  property.  The  fact  that  tne  magistrate's 
attention  had  been  called  to  the  two  assessments, 
was  no  ground  for  their  declining  to  deal  with  the 
rate  in  question.  I  am  of  opinion  that  the  rate 
being  good  on  its  face,  the  justices  had  no  power 
on  the  application  to  enforce  it  to  go  behind  it, 
and  that  tney  ought  to  have  made  the  order. 

Shith,  J. — I  entirely  agree  as  to  the  preliminary 
point.  I  am  of  opinion  tnat  the  comoined  effect 
of  sect.  256  of  the  Public  Health  Act  1875,  and 
sect.  33  of  the  Summary  Jurisdiction  Act  1879 
confers  upon  the  justices  a  power  to  state  a  case.  I 
think  the  preliminary  point  was  properly  taken  bv 
Mr.  Denman  that  it  does  not.  As  to  tne  cases  citea, 
I  do  not  wish  to  be  thought  to  overrule  them,  but 
to  rest  my  judgment  on  the  words  of  this  256th 
section  of  the  Public  Health  Act  1875.  Now,  all 
the  cases  called  to  our  attention  seem  to  have 
proceeded  on  this  principle,  that  a  case  cannot  be 
stated  by  iustices  if  they  are  proceeding  ministe- 
rially. Ail  of  them  were  decided  under  20  &  21 
Yict.  c.  43,  s.  2.  That  section  provides  that,  after 
the  hearing  and  determination  by  a  justice  or 

i'ustices  of  any  information  or  complaint  which 
le  or  they  have  power  to  determine  in  a  summary 
way,  either  party  to  the  proceeding  may,  if  dis- 
satisfied with  the  determination  as  bem^  erro- 
neous in  law,  apply  to  the  justice  or  justices  to 
state  and  sign  a  case  setting  forth  the  facts  and 
grounds  of  such  determination.  The  decisions  cited 
seem  to  put  a  limit  to  their  power  to  state  a  case 
under  this  section  to  cases  where  their  inquiry  is 
judicial.  I  do  not  wish  to  throw  any  doubt  upon, 
them.  Here  different  circumstances  arise.  We 
are  here  not  dealing  with  a  poor  rate,  but  with  the 
enforcement  of  a  general  district  rate  under  sect. 
256  of  the  Public  Health  Act  1875.  Now,  this 
section  provides  that  if  any  person  assessed  to  any 
rate  under  the  Act  makes  aefault  in  payment  he 
may  be  summoned  before  a  court  of  summary 
jurisdiction  to  show  cause  why  the  rate  in  arrear 
should  not  be  paid  by  him.  The  definition  of  a 
"court  of  Rummary  jurisdiction"  is  givwi  by 
sect.  4  of  the  same  Act ;  and  it  is  "  any  justice  or 
justices  of  the  peace,  stipendiary  or  other  magis- 
trate or  officer,  oy  whatever  name  called,  to  whom 
jurisdiction  is  given  by  the  Summary  Jurisdiction 
Acts  or  any  Acts  therein  referred,  to."  There- 
fore we  find  that  for  the  first  time  the  local 
authority  and  the  defaulting  ratepayer  are 
brought  before  a  court  of  sumnmry  jurisdiction. 
When  the  parties  are  before  the  court,  what  are 
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thdir  rights  P  These  are  ascertained  by  sect.  33 
of  the  Summary  Jnrisdiction  Act  1879,  which 
gives  to  any  person  aggrieved,  who  desires  to 
question  a  conviction,  order,  determination,  or 
other  proceeding  of  a  court  of  summary  jurisdic- 
tion on  the  ground  that  it  is  erroneous  in  point 
of  law  or  in  excess  of  jurisdiction,  the  right  to 
araly  to  the  court  to  state  a  special  case.  Is 
there,  then,  any  person  in  this  case  aggrieved  by 
any  proceeding  ?  Certainlv,  the  appellant  boara, 
because  the  justices  have  refused  to  make  the  order 
on  the  respondent  which  they  were  asked  to  make. 
The  point  in  this  case  is  properly  raised  by  a 
special  case,  and  I  am  of  opinion  that  the  cases 
cited  to  us  do  not  in  any  way  bind  us  in  this  par- 
ticular instance. 

Objection  overruledj  a/nd  case  remitted  to  the 
justices  with  the  esypression  of  the  opinion  of 
the  court. 

Solicitors  for  the  appellant,  Talbot  and  Tasker, 
for  A.  D,  and  L,  J,  Brochman,  Folkestone. 

Solicitor  for  the  respondent,  /.  Minter,  Folke- 
stone. 


April  22  imd  23, 1885. 

(Before  Gave,  J.) 

Melliss   and    Pim  v.  The  Shiblet  and  Fbse- 
MANTLB  Local  Board  op  Health,  (a) 

Public  HeaUh  Act  1875  (38  ^  39  Vict,  c.  56),  ss. 
174, 193 — Contract  not  under  seal — Ratification 
— Officer  interested  in  contra^ — Efect  of  statutory 
penalty. 

The  plaintiffs  contracted  with  the  defendants  by  a/n 
agreement  in  writvng,  but  not  under  seal,  to  act 
as  joint  engi/neers  in  the  execution  of  certain 
works.  The  plaintiffs  did  va/rious  work  in  per- 
formance of  their  paH  of  the  agreement  for  twelve 
months.  At  the  md  of  that  time,  and  before  the 
works  contemplated  by  the  original  agreement 
were  actually  commenced,  a  memorandum  under 
seal  was  duty  executed  by  the  defendants,  reciting 
the  previous  agreemsnt  and  purporting  to  confirm 
the  same. 

Held,  that  there  was  a  valid  contract  under  seal 
between  the  parties  within  the  meaning  of  sect, 
174  of  the  Fvhlic  Health  Act  1875,  ani  that  the 
plaimtiffs  could  recover  for  work  done  both  before 
a/ad  after  the  date  of  the  sealed  agreement. 

The  second  plaintiff,  at  the  time  of  both  the  agree- 
ments above  mentioned,  Jield  the  post  of  surveyor 
to  the  defendant  board  at  a  jixed  salary. 

Held,  that  the  fact  of  the  surveyor  being  interested 
in  the  contract  did  not  render  the  contract  void  as 
a>gainst  either  of  the  plaintiffs,  the  consequents  of 
a  breach  of  sect.  193  of  the  Public  Health  Act 
1875  being  limited  to  the  penalty  jixed  by  the 
section. 

The  following  facts  were  proved  at  the  trial : — 

Prior  to  Nov.  1882  the  defendant  board  con- 
templated carrying  out  an  extensive  system  of 
drainage  in  their  district,  and  entered  into  nego- 
tiations with  the  plaintiff,  Mr.  Melliss,  for  the 
preparation  of  plans  and  superintendence  of  the 
proposed  work  by  him  in  conjunction  with  Mr. 
Pim,  the  second  plaintiff,  who  then  held  the 
appointment  of  surveyor  to  the  board  at  an  annual 
salary  of  150Z. 

On  the  14th  Nov.  1882  the  plaintiffs  jointly 

(a)  Beported  by  B.  A.  Bbnhett,  Esq.,  Btfrlster-fttXftw. 


addressed  to  the  board  a  proposal  in  the  following 
terms : 

Gentlemen,— We  are  willing  to  act  as  joint  engineers 
for  carrying  out  the  outfall  and  sewage  disposal  works 
for  the  disl^ct  of  Shirley  and  Freemantle  for  the 
remnneration  of  4  per  cent,  on  the  total  ontlay. 

Certain  further  terms  followed  with  regard  to 
extra  work.  This  proposal  was  accepted  ty  the 
board  in  a  letter  from  their  clerk  to  the  plamtifEs. 
on  the  20th  Nov. 

The  plaintiffs  thdn,  working  conjointly,  pre-- 

Sared  plans  and  estimates,  attended  inquiries,  and 
id  various  work  and  incurred  various  out-of- 
pocket  expenses  in  connection  with  the  proposed 
scheme  down  to  the  23rd  Nov.  1883. 

On  the  17th  Oct.  1883  they  signed  and  for- 
warded to  the  board  the  following  memorandum 
of  agreement,  requesting  that  the  seal  of  the 
board  might  be  attached  to  it : 

Whereas  the  Shirley  and  Freemantle  Local  Board  of 
Health  are  about  to  carry  ont  works  for  the  drainiwe  of 
Freemantle  and  for  the  dispoeal  of  the  sewage  of  the 
combined  district,  and  have,  nnder  date  the  14th  Nor. 

1882,  received  an  offer  from  John  Charles  Melliss,  oiTH 
engineer,  of  232,  Greaham  Honse,  London.  E.C.,  and 
John  Bose  Hall  Pim,  civil  engineer,  of  61,  Above  Bar- 
street,  Southampton,  to  act  as  their  engineers  for  the 
same,  and  to  prepare  all  the  necessary  plans  and  esti- 
mates, charg^ing  as  their  remnneration  4  per  cent  on  the 
total  ontlay,  and  farther  charging  [here  follow  the 
exixas].  And  whereas  the  Shirley  and  Freemantle  Local 
Board  of  Health  did  accept  such  offer,  snch  acoeptaooe 
being  conveyed  to  Messrs.  Melliss  and  Pim  in  a  letter - 
from  W.  Godfrey  Newman,  Esq..  clerk  to  the  said  board, 
nnder  date  the  20th  Nov.  1882,  tne  seal  of  the  said  local 
board  is,  in  confirmation  of  such  agreement  and  contract, 
hereby  attached  this  2nd  day  of  November  in  the  year 
1883. 

The  seal  of  the  board  was  dulj  attached  to  this 
memorandum  in  accordance  with  a  resolution  to- 
that  effect  duly  passed  bv  a  majority  of  the  board. 
On  the  23rd  Nov.  following  an  inquiry  into- 
the  proposed  scheme  was  held  by  an  officer  of  the 
Local  Government  Board.  The  report  on  this 
inquiry  was  adverse  to  the  scheme,  which  was 
subsequently  abandoned.  The  plaintiffs  now 
brought  their  action  for  work  done  and  expenses 
incurred  under  the  agreement  recited  and  con- 
firmed by  the    memorandum  of  the   2nd  Nov. 

1883,  or  alternatively  for  work  done,  &c.,  at  the 
defendants'  request.  The  defendants  denied 
liability  under  tne  agreement,  and  pleaded  sect. 
193  of  the  Public  Health  Act  1875. 

A.  Charles,  Q.C.  (F.  0.  Crump  with  him)  for 
the  defendants. — The  plaintiffs  have  no  contract 
under  seal  within  the  meaning  of  sect.  174  of  the 
Public  Health  Act.  ITie  agreement  under  seal 
was  after  the  work  had  been  done,  and  it  cannot 
be  said  here  that  the  defendants  have  had  the 
benefit  of  the  contract : 

Hunt  V.  The  Wimbledon  Local  Board,  39  L.  T.  Bep. 

N.  S.  35;  4C.  P.  Div.48;- 
Young  v.  The  Corporation  of  Leamington,  46  L.  T. 

Eep.  N.  S.  555 ;  8  Q.  B.  Div.  579. 

The  original  contract  is  void,  and  that  being  so, 
ratification  is  ineffectual : 

Ashbury  Baihvay  Carriage  Company  v.  Btdi«,  83 
L.  T.  Eep.  N.  S.  450;  L.  Eep.  7  H.  of  L,  653. 

Secondly,  the  contract  is  void  under  sect.  193  of 
the  Public  Health  Act,  Pim  being  an  officer  of 
the  board.  Apart  from  the  statute  it  would  be 
void  as  contrary  to  public  policy.  It  is  mis- 
chievous to  the  ratepayers  for  the  surveyor  of  the 
board  to  be  receiving  a  percentage  on  work  done- 
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for  the  board.  That,  in  fact,  is  the  mischief 
against  which  sect.  193  is  directed.  As  for 
Melliss,  the  contract  is  a  joint  contract,  and,  if 
illegal,  void  against  all  parties  to  it. 

Meadows  White,  Q.C.  and  Muvr  Mackenzie  for 
the  plaintifEs.  —  Where  a  contract  is  good  but 
for  tne  absence  of  statutory  formalities,  the  de- 
iect  may  be  remedied  by  formal  ratification.  It 
is  enougn  that  there  was  a  contract  under  seal 
before  any  cause  of  action  arose.  Aahbury  Bail- 
way  Carriage  Company  y.  Riche,  was  a  case  of  a 
contract  which  the  company  had  no  power  to 
make.  As  to  the  other  point,  sect.  193  does  not 
■ayoid  every  contract  in  which  an  officer  may 
be  interested.  An  officer  may  contract,  but 
at  his  peril.  At  the  most  the  contract  is 
only  void  against  Pim.  They  cited,  among 
other  cases, 

Foster  ▼.  The  Oitford,  Worcegter,  and  Wolverha'M^ion 
Bailwa/y  Compani/,  13  C.  B.  200. 

Cave,  J. — ^The  first  point  raised  for  the  defen- 
dants is,  that  the  plaintiffs  were  not  entitled  to 
recover,  on  the  ground  that  there  was  no  contract 
under  seal,  as  required  by  the  174th  section  of  the 
Public  Health  Act  1875.  [His  Lordship  recited 
the  facts  in  connection  with  the  two  agreements.] 
iNow,  it  seems  to  me,  looking  at  the  peculiar  cir- 
cumstances of  this  case,  that  there  was  on  the  2nd 
^ov.  1883  a  perfectly  good  agreement,  authen- 
ticated with  the  seal  of  the  board.  What  took 
place,  so  far  as  one  can  gather,  was  this:  The 
plaintiffs,  finding  that  they  were  not  in  possession 
of  a  contract  under  seal,  appear  to  have  gone  to 
the  board  and  made  the  following  arrangement : 
•*We  will  go  on  on  the  footing  upon  wnich  we 
have  been  going  on  all  alonff,  if  you  will  pay  us 
according  to  the  terms  agreed  upon,  and  will  pay 
ns  as  if  the  seal  had  been  affixed  in  Novemoer 
1882."  Now,  whatever  might  be  the  result  in 
point  of  law,  if  the  seal  of  the  local  board  were 
not  affij^ed  until  after  the  work  was  actually  done 
*-upcn  which  I  do  not  desire  to  express  at  present 
any  opinion — it  appears  to  me  that,  while  the  con- 
tract 18  still  open,  and  while  it  may  fairly  be  con- 
tended that  it  was  for  the  advantage  of  the  local 
board  that  the  contract  should  be  carried  out  in 
its  entirety,  it  is  open  to  the  board  to  affix  their 
seal  to  the  contract,  and  that,  by  so  doing,  they 
render  the  whole  contract  good.  If  it  could  have 
been  shown  to  me  that  thiis  document  of  the  2nd 
Nov.  1883  was  not  entered  into  honestly,  with  a 
view  to  the  advantage  of  the  district,  but  simply 
for  the  purpose  of  putting  money  into  the  pockets 
of  the  plaintiffs  which  they  were  not  at  that  time 
in  a  position  to  claim,  possibly  some  difference 
might  have  followed  in  my  decision.  But  no  such 
oase  has  been  made  out,  and  I  come  to  the  con- 
dnaion  that,  in  point  of  fact,  this  memorandum 
of  agreement  was  honestly  made  by  the  board  in 
the  oelief  that,  under  the  peculiar  circumstances 
in  which  they  were,  it  was  for  the  interest  of  the 
ratepayers  that  these  gentlemen  should  continue 
to  act  as  engineers,  and  that  it  was  for  the  benefit 
of  the  ratepayers  that,  as  some  portions  of  the 
work  had  been  done,  the  plaintiffs  should  be  paid 
for  the  work  which  had  so  been  done  upon  the 
terms  that  they  would  on  their  part  carry  out  the 
contract  in  its  entirety.  I  therefore  come  to  the 
conclusion  that  there  is  a  good  and  binding  agree- 
ment under  the  seal  of  the  board.  The  second 
.  point  made  was,  that  Mr.  Pim  is  an  officer  of  the 


board,  and  that,  as  such,  he  is  forbidden  by  sect. 
193  of  the  Act  to  be  interested  in  any  bargain 
Or  contract  made  with  the  board  for  the  pur- 
poses of  the  Act.  Whether  Mr.  Pim  does 
or  does  not  fall  within  the  scope  of  that  8ect&)n 
it  is  not  necessary  for  me  to  consider,  because 
I  come  to  the  conclusion  that,  if  he  does  &11 
within  the  scope  of  that  section,  that  section  dOes 
not  make  the  contract  void.  I  think  it  may  be 
taken  that,  when  the  Legislature  forbids  tliat  a 
thing  should  be  done,  you  must  look  to  the  pur- 
view, as  it  is  called,  of  the  Act  and  the  surroiind- 
ing  sections  in  order  to  see  whether  the  conse- 
quence of  that  prohibition  is  to  make  the  doing 
of  that  thing  unlawful,  so  that  an^  contract  in 
which  that  thing  exists  as  a  part  is  rendered  a 
void  contract ;  or  whether  the  Ije^slature  intends 
that  the  penalty  for  doin^  the  thing  shall  be  con- 
fined to  that  penalty  which  is  expressly  declared 
in  the  Act  to  follow  upon  the  doing  of  that  which  is 
forbidden.  Now,  I  have  no  doubt  considerations 
of  public  utility  are  very  usefully  regarded  when 
you  come  to  consider  whether  the  Legislature 
did  or  did  not  mean  in  such  cases  as  these  that 
the  whole  contract  should  be  void.  There  is  a 
case  which  has  a  slight,  but  not  very  great  bear- 
ing upon  this,  the  case  of  Foster  v.  The  Oxford,  Sfc, 
Railway  Company  {ubi  aup.).  That  was  a  decision 
upon  the  85th  section  of  the  Companies  Clauses 
Consolidation  Act,  which  enacted  tnat  "  no  person 
holding  an  office  or  place  of  trust  or  profit  under 
the  company,  or  interested  in  any  contract  with 
the  company,  shall  be  capable  of  being  director." 
The  question  raised  was,  whether  the  contract 
thereupon  became  void.  [His  Lordship  cited  at 
length  the  judgment  of  Jervis,  C.  J.]  Partly  upon 
the  consequences  that  would  result  from  sucn  a 
construction,  as  well  as  upon  the  words  of  the 
provision  itself,  the  court  came  to  the  conclusion 
that  the  only  penalty  was  that  the  director 
ceased  to  be  a  director,  and  that  the  con- 
tract was  not  void.  Now,  the  same  result  as 
that  referred  to  by  Jervis,  C.J.  would  follow 
in  this  case;  that  is  to  say,  that  if  the 
contract  is  void  it  would  follow  that,  wherever 
there  was  a  contract  with  a  joint-stock  company, 
and  any  shareholder  of  that  company  was  an 
officer  of  the  board,  the  contract  would  be  void. 
The  directors  of  any  company  could  never  contract 
with  a  local  board  without  going  carefully  through 
the  list  of  their  shareholders  in  order  to  see 
whether  any  minor  official  of  the  board  did  or  did 
not  happen  to  hold  some  very  small  share  in  the 
company,  with  a  penalty,  if  they  made  a  mistake 
on  that  point,  of  not  being  able  to  sue  at  all  for 
the  value  of  the  goods  they  had  supplied  or  the 
services  they  had  rendered.  I  think  it  would 
require  somewhat  strong  language  on  the  part  of 
the  Legislature  to  bring  one  to  the  conclusion 
that  they  intended  such  a  result  as  that.  On  the 
other  hand,  we  find  that  the  section  does  provide, 
in  express  terms,  a  penalty  in  case^f  non-com- 

Eliance  with  its  provisions,  that  the  officer  is  to 
e  incapable  of  afterwards  holding  any  office  or 
employment  under  the  Act,  and  is  also  to  forfeit 
ana  pay  a  sum  of  50L  When  you  look  at  the  class 
of  persons  against  whom  the  legislation  is 
directed,  I  think  there  is  no  ground  for  saying 
that  these  consequences  do  not  make  up  an 
adequate  punishment.  I  am  therefore  of  opmion 
that  the  penalty  for  a  violation  of  sect.  193 
is  that  pointed  out  in  the  section,  and  that  the 
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effect  of  the  section  is  not  to  make  the  contract 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs.  Keen,  Bogen,  and 
Co. 

Solicitors  for  the  defendants,  8peec7Uy,MMmfordf 
and  London,  for  Lamport  and  TrimneU,  Sonth- 
ampton. 


Tuesday,  Feb.  U,  1885. 

(Before  Lord  Coleridge,  C.J.  and  Smith,  J.) 

West  Middlesex  Watebwobks  Compant  v,  Cole- 

KAN;     COLEMAK    17.    WeST     MIDDLESEX    WaTEK- 

woBKS  Compact,  (a) 

Water  raie — Basis  of  assessTnent — Bent — Anmuil 
value — Dwelling'house  occupied  partly  for  dO" 
mestic  and  partly  for  trade  purposes — Licence 
attached  to  premises — Bremvwm  paid  in  respect 
of  premises — Wa^  supplied  for  domestic  pur- 
poses^lO  4r  11  Vict.  c.  J7,  s.  68—15  #•  16  Vict, 
e.  cUx.  s.  39. 

In  arriving  at  the  anwualvahie  of  a  dweUing^house 
for  the  purpose  of  assessment  to  the  water  raie,  aU 
the  circumstances  ejecting  its  vahte  are  to  he 
taken  into  consideration. 

When  a  dweUmg'house  is  used  paMyfor  domestic 
purposes  and  partly  for  trade  purposes,  in 
arriving  ai  the  annual  value  for  the  purpose  of 
assessment  to  the  rate  for  water  supplied  for 
dom^ic  purposes,  its  increased  value  jrom  being 
used  in  trade  is  to  be  taken  into  account,  and  its 
mere  value  as  a  dweUing'house  unconnected  with 
the  trade  carried  on  in  it  is  not  its  true  annual 
value. 

C.  was  lessee  under  a  lease  for  fifty  years  of  a 
licensed  ptiblic-house  which  was  supplied  ioith 
water  by  the  West  Middlesex  Waterworks  Com- 
pony.  Under  the  lease  C.  paid  the  lessor  a  sum 
qf  7500Z.  by  way  of  premium,  a/nd  a  rent  of 
1221.  IQs.per  annum.  C.  paid  for  his  licence  35t. 
per  annum.  The  company  under  their  special 
Act  was  to  supply  water  for  domestic  purposes  at 
a  raie  per  cent,  unon  the  annucd  value  of  the 
dweHing^house  or  otner  place  supplied.  A  supply 
of  water  for  domestic  purposes  was  not  to  tn- 
dude  a  supply^  of  water  for  any  trade,  manu- 
facture,  or  tmsiness  requtring  an  extra  supply 
of  water.  The  water  company  claimed  to  assess 
the  annual  vaJne  of  the  premises  ai  165Z.  per 
annum  ;  C.  daimsd  to  assess  them  at  the  annual 
value  of  701.  per  annum.  The  dispute  was  re- 
ferred to  a  metropolitan  police  magistrate,  who 
fixed  the  annual  value  at  1222. 10«.  per  annum, 
in  which  he  included  the  352.jpau2  by  O.for  his 
licence,  but  did  not  take  into  consideration  the 
7500Z.  paid  as  premium.  Both  parties  objected  to 
his  decision,  the  company  claiming  that  he  ougJit 
to  have  taken  the  7o00l.  into  consideration,  wnd 
C.  contending  that  he  ought  to  have  excluded  the 
d5l.per  annum  paid  for  the  licence. 

The  m^istrate  stated  a  case  for  the  decision  of  the 
Superior  Court. 

Seld,  on  appeal^  that,  as  in  arriving  at  the  annual 
value  of  a  dweHing-house  for  the  purpose  of 
assessment  to  the  water  rate  aU  the  circwnstanees 
afecting  its  value  are  to  be  taken  into  considered' 
iton,  the  m^igistrcUe  was  right  in  including  the 
951.  paid  for  the  licence,  and  was  wrong  in,  ese- 

<«)  Beported  by  W.  P.  BtibUiBT,  Eiq.,  Btnl>lw«l-Lftw. 


chiding  from  his  consideration  the  sum  of  75001, 
paid  by  way  of  premium. 

This  was  a  cross  appeal  hrought  by  way  of  a  case 
stated  by  one  of  tne  magistrates  of  the  metro- 
politan police  conrts  in  pursuance  of  20  &  21 
Vict.  c.  48,  and  42  &  43  Yict.  c.  49.  The  case 
stated  was  as  follows : — 

1.  Jacob  Coleman  was  the  occupier  of  the 
''Carlton  Bridge  Tavern"  public-house,  45,  Wbod- 
field-road,  Westbonme  Park,  in  the  parish  of 
Paddington,  and  he  was  supplied  with  water  by 
the  West  Middlesex  Waterworks  Company.  A 
dispute  haying  arisen  between  them  as  to  the 
annual  value  of  that  house,  the  parties  duly  ap> 
peared  before  the  magistrate  on  the  12th  June 
last,  in  order  that  he  might  determine  the  said 
dispute  under  10  Yict.  c.  17,  s.  68.  The  magistrate 
adjourned  the  case  for  consideration,  and  on  the 
1st  Aucr.  determined  the  case  by  fixing  the  annual 
value  at  1221. 10«.,  and  both  parties  being  dissatis- 
fied with  his  decision,  he  stated  the  case  at  the 
request  of  both  of  them.  The  company  had  re- 
cently raised  the  water  rate,  contending  that  it 
should  be  assessed  on  an  annual  value  of  the  pre- 
mises of  165Z.  per  annum.  Coleman,  the  tenant^ 
contended  that  the  rate  should  be  assessed  as  it 
had  previously  been  on  an  annual  value  of  70iL 
per  annum. 

2.  On  the  hearing  of  the  summons  the  fcdlow- 
ing  facts  were  either  proved  or  admitted  by  both 
parties: 

3.  The  premises  consisted  of  a  dweUing-house 
at  the  comer  of  the  road  in  whioh  Colemaa 
carried  on  the  business  of  an  ordinary  public- 
house.  There  were  no  rooms  for  the  acoomino- 
dation  of  the  public,  but  the  whole  of  the  trade 
done  by  him  consisted  in  selling  spirits,  wine, 
and  beer  across  the  bar  to  any  persons  who  came 
and  applied  for  the  same,  which  was  wholly 
carried  on  on  the  ground  floor,  and  was  descnbed 
hj  Coleman  as  purely  a  bar  trade.  Coleman  held 
the  ordinary  magistrate's  licence  granted  to  hina 
under  the  Licensing  Act  1872,  and  other 
Licensing  Acts,  and  the  Excise  licence  granted  in 
pursuance  thereof.  He  lived  on  the  premises 
with  his  wife  and  children,  and  the  water  was 
supplied  to  him  for  domestic  purposes.  He 
paia  besides  an  extra  charge  of  158.  for  trade 
purposes. 

4.  Coleman  held  the  premises  under  two  leaaea 
respectively  dated  26th  July  1880  and  Christmas 
1882.  The  material  part  of  the  leases  was  as  fol- 
lows :  That  in  consideration  of  the  sum  of  7500L 
paid  bv  the  lessee  (Coleman)  to  the  lessor  (one 
Marsh),  and  also  in  consideration  of  the  rents  and 
covenants  contained  therein,  the  lessor  demised 
and  leased  unto  the  lessee  a  pieoe  of  ground 
together  with  the  messuage  or  tenement  erected 
thereon  (being  the  public-house  referred  to)  to  hold 
the  pubUc-house  for  the  term  of  fifty  years  from 
Midsummer  1880,  and  the  small  piece  of  ground  fioor 
thirty-two  years  from  the  same  date,  paying  the 
yearly  rent  of  1071.  10s.  quarterly,  and  a  piece  of 
ground  which  was  afterwards  added  to  the  pre- 
mises on  a  lease  for  thirty  years  from  Christmas 
1882,  at  a  rental  of  152.,  making  the  total  rent  of 
the  house  and  premises  122f  lOt.  per  ammm. 
The  pieces  of  land  were  so  small  that  they  were 
properly  treated  in  law  as  part  of  the  house.  Hie 
lease  conteined  the  usual  covenante  on  the  part  of 
the  lessee  to  do  all  the  repairs,  pay  the  insuraiioe» 
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to  pay  the  rent,  to  keep  up  the  licences,  and  solely 
to  nse  the  premises  as  a  pnbUc-honse.  The  lessor 
covenantea  not  to  carry  on  the  trade  of  a  licensed 
Tictnaller  within  one-third  of  a  mile  of  the  said 
premises  without  returning  and  repaying  the  snm 
of  5002.  as  liquidated  damages. 

5.  In  addition  Coleman  on  entering  the  pre- 
mises paid  the  lessor  the  value  of  the  trade  fit- 
tings, and  also  has  paid  85{.  per  annum  for  his 
licence  under  43  &  44  Yict.  c.  20,  s.  43. 

6.  It  was  further  proved  that  the  gross  rental 
of  other  houses  of  a  similar  description  in  the 
neighbourhood,  let  as  dwelling*houses,  was  502. 
per  annum,  or  601.  as  shops.  That  the  sum  of 
v5002.,  and  rent  agreed  to  be  paid  by  the  lessee, 
had  been  calculated  on  what  the  lessor,  who  was 
the  former  occupier  carrying  on  the  trade  of 
a  publican  there,  nad  been  able  to  make  in  such 
house. 

7.  For  poor-rate  and  other  rateable  purposes, 
the  net  assessed  value  was  inserted  in  the  valua- 
tion list  of  the  parish  made  in  1881  at  1682.,  but 
both  parties  agreed  that  the  magistrate  was  in 
no  way  bound  by  the  value  appearing  in  the  said 
list. 

8.  The  counsel  for  the  company  contended  that, 
as  a  bargain  had  been  made  between  the  landlord 
and  tenant  so  recently  as  1880,  the  best  evidence 
of  the  annual  value  was  the  &ct  that  Coleman 
had  agreed  to  pay  for  the  right  to  occupy  the 
premises,  and  for  the  benefit  he  was  likely  to 
oerive  from  their  occupation  by  canying  on  the 
trade  of  a  publican  75002.  down  and  an  annual 
smn  of  1222.  lO^.,  and  that  the  annual  value  ought 
to  be  arrived  at  by  taking  the  rent  actually  paid, 
and  also  bv  taking  into  account  the  sum  of  /5002. ; 
and  that  that  amount  paid  to  the  landlord  was  a 
material  element  for  the  magistrate's  considera- 
tion, although  not  an  absolute  test  for  determin- 
ing the  value  of  the  premises,  and  that  the  tenant 
could  afford  to  pay  to  the  landlord  a  rent  of 
4972. 10«..  being  the  rent  of  1222.  10b.  p2tM  8752., 
or  5  per  cent,  on  75002.,  in  all  4972.  lO^.,  and 
which,  he  contended,  was  the  yearly  worth  or 
annual  valuation  of  Coleman's  occupation.  The 
company  also  contended  that,  as  the  trade  carried 
on  in  the  public-house  was  the  ordinary  bar  trade 
from  the  passers  by  and  from  the  inhabitants  in 
the  immediate  locality,  it  could  not  be  treated 
as  paid  solely  for  goodwill  or  profits  of  the  busi- 
ness. 

9.  The  counsel  for  Coleman  contended  that  the 
sum  of  75002.  was  paid  for  goodwill  and  profits 
alone ;  that  the  magistrate  ought  to  disregard  the 
additional  value  given  to  the  nouse  by  reason  of 
its  being  fitted  up  as  a  public-house,  or  by  reason 
of  the  house  being  a  hcensed  public-house,  and 
that  he  should  determine  the  value  by  taking  the 
g|TOss  rental  of  other  houses  of  the  same  descrip- 
tion in  the  neighbourhood,  in  which  case  the 
net  annual  value  would  be  no  more  than  702.  per 
annum. 

10.  After  taking  into  consideration  the  annual 
value  of  house  property  used  as  dwellings  and 
shops  of  the  same  description  as  Coleman's  in 
the  immediate  neighbonrnood,  the  situation,  and 
the  fact  of  the  house  having  a  licence  as  a  public- 
house,  and  after  making  reasonable  and  fair 
deductions,  the  magistrate  assessed  the  annual 
value  at  1222. 10«.  It  appeared  to  him  that  the 
rent  agreed  to  be  paid  bv  Coleman  annually  was 
a  substantial  rent  for  the  premises,  and  a  &ur 


value  for  a  house  for  domestic  purposes  up6n 
which  the  water  rate  would  be  assessed ;  and 
that  the  75002.  was  in  fact  paid  for  goodwill,  and 
calculated  upon  past  ana  supposed  accruiilfl^ 
profits,  and  as  sucn  should  not,  under  15  &  lo 
Vict.  c.  159,  s.  39,  be  taken  into  consideration  in 
determining  the  annual  value  of  the  premises. 
He  was  of  opinion  that  he  had  a  right,  on  deter- 
mining the  annual  value,  to  take  into  considera- 
tion the  licence  attached  to  the  premises.  The 
following  cases  were  cited :  il22t8on(app.)  v.  Ohwrok* 
wcurdent  and  Overseen  of  the  Tavmskip  of  Monk" 
wearmouth  Shore  (resps.)  (23  L.  J.  177,  M.  C.)  and 
Bex  V.  Bradford  (4  M.  &  S.  317). 

The  questions  for  the  opinion  of  the  court 
were :  (1)  Whether  the  magistrate  was  right,  in 
the  mode  of  determining  the  annual  value  of  tha 
premises,  in  excludmg  any  consideration  of  the 
sum  of  75002.,  and  in  including  the  increased 
value  of  the  same  by  reason  of  a  licence  being- 
attached  to  them ;  (2)  and  whether  he  was  right 
in  his  decision  in  the  case. 

The  water  company  appealed|against  the  dedsion 
of  the  magistrate  on  the  ground  that  it  was  too 
favourable  to  the  responaent  Coleman,  as  the 
amount  of  the  premium  should  have  been  takeninta 
consideration  m  arriving  at  the  annual  value  of  the 
premises.  And  the  appellant  Coleman  appealed 
because  it  was  too  &vourable  to  the  water  com- 
pany, as  the  amount  of  licence  attached  to  the 
premises  ought  not  to  have  been  taken  into  con- 
sideration in  estimating  their  annual  value. 

By  10  A  11  Vict.  c.  17,  s.  68 : 

The  water  zstdB,  exoept  as  hereinafter  and  in  the 
special  Act  mentioned,  snail  be  paid  by  and  recoverable 
from  the  person  requiring,  receiving,  or  using  the  supply 
of  water,  and  shall  be  payable  aooor^ing  to  the  anrniaT 
Tslae  of  the  tenement  supplied  with  water,  and  if  any 
dispute  arise  as  to  such  value  the  same  shall  be  deter- 
mined by  two  justices. 

By  15  A 16  Yict.  c.  clix.  s.  39  : 

The  company  shall,  at  the  request  of  the  owner  or 
occupier  of  any  house  in  any  street  within  the  limits  of 
this  Act,  in  wnich  any  pipe  of  the  company  shall  be  laid, 
or  of  any  person  who,  under  the  provisions  of  this  Act 
or  any  Act  incorporated  therewitn,  shall  be  entitled  to 
demand  a  supply  of  water  for  domestic  purposes,  furnish 
to  such  owner  or  occupier,  or  other  person,  a  sufficient 
supply  of  water  for  their  domestic  purposes,  at  the 
raiM  hereinafter  specified  (that  is  to  say), 

Where  tiie  annual  value  of  the  dwelling-house,  or 
other  place  supplied,  shall  not  exceed  two  hundred 
pounds,  at  a  rate  per  centum  per  annimi  on  such  value 
not  exceeding  four  pounds,  and  where  such  annual 
value  shall  exceed  two  hunored  pounds,  at  a  rate  per 
centum  per  annum  on  such  value  not  exceeding  three 
pounds. 

By  sect.  42 : 

A  supply  of  water  for  domestic  purposes  shall  n6t 
include  a  supply  of  water  for  ....  any  trade  or  manu* 
f aoture  or  business  requiring  an  extra  supply  of  water. 

By  sect.  44 : 

It  shall  be  lawful  for  the  compai^  to  supply  any 
person  or  body  within  tiie  limits  of  this  Act  with  water, 
to  be  used  within  the  limits  aforesaid,  for  other  than, 
domestic  puri>oses,  at  such  rate  and  upon  such  terms 
and  oondmons  as  shall  be  agreed  upon  between  the 
company  and  the  person  or  body  desirous  of  having  suoh 
supply  of  water. 

The  dolwitor-General  (Sir  F.  Herschell,  Q.O.) 
and  Poland  appeared  for  the  water  company. — 
The  question  nere  is  whether  the  magistrate  hits 
proceeded  on  a  rig^t  principle  in  determining  the 
annual  value  of  this  dwelling-house.  1^ 
opponents  say  these  premises  are  to  be  regarded 
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as  a  mere  dwelling-faouse,  and  nothing  more,  bnt 
I  contend  we  are  to  take  these  premises  snch  as 
they  are,  and  determine  what,  under  the  cir- 
cumstances, such  as  whether  used  as  a  shop  or 
public-house,  or  their  situation,  a  landlord  would 
^et  from  a  tenant  from  year  to  year,  after  allow- 

,  ing  certain  deductions.    What  "annual  value" 

.  now  means  is  clearly  settled : 

Dohhs  y.  Chrand  Jwndum  Waterworks  Compawy,  49 
L.  T.  Bep.  N.  S.  541 ;  9  App.  Gas.  49. 

•  The  contention  of  the  other  side  is  cut  away 

-  from  them  by  a  decision  of  the  Court  of  Queen's 
^  JBench   in    the  time  of  Lord    Campbell,  which 

is   contained  in   the   unreported    case    of    The 

i  Norwich    Waterworks   Company  y.  Snowdon,  in 

which,    under    the    term    "house,"   the    whole 

•  of  the  premises,  which  were  partly  used  as  a 

•  dwelling-house  and  partly  as  a  retail  shop, 
were  found  rateable,  though  the  appellant  con- 
tended that  the  house  only,  and  not  the  shop, 
ought  to  haye  been  rated.  This  case  is  a  clear 
authority  that  where  premises  consist  of  house, 

.  fihop,   and  other  premises,   all   communicating, 

I  as  m  this  case,  it  is  a  house,  and  to  be  treat^ 

as   a  dwelling-house  for    the    purpose    of  the 

.  annual  yalue  under  the  Waterworks  Act.    That 

-  being   so,   what   the   landlord    gets    for    these 

E remises,  both  as  dwelling-house  and  public- 
ouse,  is  their  annual  yalue,  and  here  the 
landlord  does  not  ^t  the  1221,  10<.  a  year  as 
.  put  by  the  ma^strate,  but  he  gets  7500Z. 
paid  down  in  addition ;  now,  if  the  premium  had 
not  been  so  much,  the  rent  would  haye -been 
his/her.  To  ascertain  the  annual  yalue  of  the 
premises  their  total  yalue  is  to  be  taken  into 
consideration  : 

Bex  Y.  Bradjbrd,  4  M.  A  S.  817. 

The  goodwill  of  a  business  is  to  be  taken  into 
account  in  estimating  the  rateable  yalue  of 
premises  in  respect  of  which  it  exists : 

AlUson  y.  Churehwardena  and  Overseers  of  Monk' 
wearmouth,  28  L.  J.  177,  M.  C. 

On  the  authority  of  this    case   I   submit    the 

•  finding  of  the  magistrate  set  out  in  paragraph 

•  10  of  the  case  was  wrong.  [Lord  Coleridge,  Cj". 
^I   take   it  that   he    arrives    at    the    figures 

.  1222. 10«.  by  adding  to  what  he  thinks  is  a  fair  rent 
for  the  house  the  increased  value  it  possesses 
by  reason  of  its  having  a  licence.]  Yes,  but  I 
say  he  was  wrong  in  not  taking  into  account 
the  7600L ;  he  is  not  necessarily  to  include  the 
whole  of  it,  but  he  must  not  put  it  out  of  con- 
sideration in  determining  the  annual  value. 
Suppose  here  the  tenant  had  paid  3002.  a  year 
instead  of  1202.  with  a  lump  sum  by  way  of 
premium,  he  would  be  rightly  rated  in  respect  of 
the  increased  rent.  He  pays  this  rent  and 
premium  for  the  value  of  the  premises  to  him 
not  as  mere  domestic  premises,  out  as  a  public- 
house  with  trade.  For  these  reasons  I  submit 
that  the  decision  of  the  magistrate  excluding  con- 
sideration of  the  75002.  was  wrong. 

Webster,  Q.C.  and  Sutton  for  Coleman.— The 
proper  value  of  these  premises  is  702.,  and  not 
1222.  10s.  per  annum.  The  magistrate  was  not 
entitled  to  take  into  consideration  the  licence. 
The  annual  value  to  be  arrived  at  is  the  annual 
value  for  domestic  purposes,  including  here  the 
pubic  bar,  which,  I  admit;  must  be  brought  into 
oalculation.  Coleman  pays  16«.  extra  for  water 
used  by  him  in  carrying  on  his  trade,  and,  if  the 


contention  of  the  Solicitor-General  be  right,  he  is 
to  be  charged  twice  over  for  this.    I  say  that  the 
rateable  value  under  the  Poor  Law  Act  of  Will.  4 
and  the  annual  value  of  premises  for  domestic 
purposes  are  quite  different.    In  the  latter  trade 
purposes  cannot  be  included,  and  in  respect  of 
sucn  trade  purposes  the  company  are  entitled  to 
make  an  extra  charge.    I  admit  all  circumstances 
which  enhance  the  annual  value  of  these  premises 
for  domestic  purposes  are  to  be  included,  bat 
I  submit    the   magbtrate  is  not  to  take    into 
consideration  a  value   which  is  purely  due  to 
trade  as  distinct  from  domestic  purposes.    The 
"annual    value"  for  domestic  purposes  is  not 
to  be  enhanced  merely  by  the  tenant  carrying  on 
a  trade.    I  therefore  first  submit  that  this  7^00L 
is  not  to  be  taken  into  consideration,  and  that  the 
MonkwearmofUh  case  is  no  longer  law,  it  having 
been  doubted  in  the  case  of  The  Overseers  of  the 
Parish  of  SwnderUmd  v.  The  Stmderland  Poor  Law 
Union  (18  C.  B.  N.  S.  531).    This  large  premium 
is  the  result  of  a  good  trade  carried  on  by  a  suc- 
cessful manac^er  of  the  business.    I  say  it  is  one 
thing  to  bay  that  the  value  of  the  occupation  is 
enhanced  by  a  number  of  circumstances  for  poor- 
law  rating  purposes,  and  another  to  say  that  the 
annual  value  of  a  house  as  a  dwelling-house  for 
domestip  purposes  is  to  be  enhanced  by  the  same 
circumstances.     I  submit  then  that  the  premium 
ought  not  to  be  included.    I  come  to  my  next 
point,  that  we  are  rated  too  hi^h,  and  that  the 
o52.  per  annum  we  pay  for  the  licence  ought  not 
to   be   added    to   the   rateable    value    of   this 
house.    8nowdon*s  case  is  distinguishable  from 
this,  and  was  decided  on  the  words  of  the  par- 
ticular Act  because  there  was  no  clause  enabling 
the  Norwich  Water  Company  to  charge  in  respect 
of  trade  premises.    The  money  expended  for  the 
purposes  of  trade  is  not  to  be  included  in  esti- 
matmg    the   value   of  the  property.     I  admit 
(against  myself  for  to-day)  that  if  the  dwelling- 
house  or  place  is  more  valuable   because  it  is 
on   the   top   of   a  public-house,  or  forms  part 
of   a   pubhc-house,    thkt    may    be   taken  mto 
consideration,  but  I  submit  an  annual  charge 
which  represents  the  value  of  the  licence  is  no 
part  of  the  annual  value.    Here  the  payment  tor 
the  licence  is  no  evidence  of  the  aunnal  value, 
for,  if  the  licence  is  lost,  the  Solicitor-Gena«l 
must  contend  that  the  value  of  the  house  goes 
down,  but  that  cannot  have  been  intended  to 
happen.    I  quite  admit  that  the  whole  of  the 
structure  of  this  house,  bar  and  all  else  included, 
must  be  taken  into  consideration;   but,  haviiig 
valued  it  as  a  whole,  there  is  nothing  to  justify 
the    magistrate  including  the  amount    of   ths 
licence.    Again,  this  Act  has  drawn  a  clear  dis- 
tinction between  the  supply  for  domestic  pur- 
poses   and    the    supply    for    trade    purposes. 
The    Swiderland   case    is    in    my    favour,   aiMl 
Dohbs*s    case    is    not    against   me,    for    all   it 
decided  was,  that  '* annual  value"  of   a  house 
means  the  net  annual  value  to  the  owner  who 
occupies  it.     I  do  not  concede,  in  the  case  of 
rating  of  a  large  shop,  that  the  whole  of  it  is  to  be 
included  where  no  water  is  used  in  any  portion  of 
it.     I  do  not  argue  it,  because  it  does  not  form  an 
essenticd  part  of  my  case.    I  submit  that  the 
rating  cases  were  not  binding  on  the  magistrate^ 
and,  under  the  terms  of  this  Act,  they  have  no 
application.    Lastly,  I  do  not  see  any  differenoe 
between  the  licence  and  goodwilL     If  I  have 
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made  good  mj  point,  that  no  part  of  the  premiam 
paid  is  admissible,  as  being  only  a  snm  of  money 
paid  in  respect  of  the  trade  to  be  carried  on,  I  go 
some  way  towards  showing  that  the  money  to  be 
expendea  in  carrying  on  the  trade  is  not  to  be 
taken  into  consioeration.  I  qoite  agree  that,  if 
this  premiam  had  been  paid  for  occnpation  par- 
poses,  it  would  be  in  the  natare  of  csmitaRsed 
rent,  and  ought  to  be  taken  into  considleration ; 
bat  where  it  is  a  premium  for  trade  purposes  only, 
and  is  in  effect  only  a  price  gtven  to  carry  on  a 
particular  trade  on  the  premises,  then,  under  the 
terms  of  sect.  39  of  this  Act,  it  should  not  be  so 
taken  into  consideration,  for  the  words  "  annual 
▼alue  "  in  that  section  refer  to  domestic,  and  not 
to  trade  purposes. 

Poland  in  reply. — ^I  submit  there  is  no  diffe- 
rence in  the  principle  of  valuing  for  poor-rate 
purposes  and  tor  charges  under  the  Water  Com- 
panies Act,  in  which  case  the  thinj^  to  be  arrived 
at  is  the  annual  value  of  the  premises.  This  sum 
of  7500Z.  is  rent  in  another  form,  and,  though  the 
rent  is  not  a  conclusive  test  of  the  annual  value, 
it  is  a  material  element  to  be  taken  into  considera- 
tion. This  house  must  be  valued  as  a  whole, 
including  the  trade  portions.  Trade  profits  must 
be  taken  into  consideration  in  arriving  at  the 
ftTinnal  value ;  and  the  Legislature  has  provided 
for  this  in  the  Inhabited  House  Duty  Act  (14  &  15 
"Vict.  c.  36),  in  which  it  is  provided  that  the 
annual  charge  upon  a  dwelling-house  which  is 
nsed  for  trade  (including  licensed)  purposes  is  to 
be  charged  upon  the  annual  value,  although  at 
the  reduced  rate  of  sixpence  instead  of  the  ordi- 
nary rate  of  ninepence.  The  true  value  of  pre- 
mises is  the  profit  to  be  derived  from  the  occupa- 
tion of  them  by  the  tenant : 

Beg,  y.  London  and  North-Western  Railway  Con^ 

pany,  29  L.  T.  Bep.  N.  S.  910 ;  9  Q.  B.  Div.  134 ; 
S»g.  V.  Verrall,  1  Q.  B.  Div.  9. 

For  these  reasons  I  submit  the  magistrate  was 
wrong  in  not  taking  the  premium  of  75001.  into 
consideration  in  arriving  at  the  annual  value  of 
these  premises. 

liord  Coleridge,  C.J. — In  determining  this  case 
we  are  not  to  say  what  the  value  of  the  occupation 
is.  That  must  be  a  matter  of  fact  left  to  the 
magistrate  to  determine.  We  are  only  to  deter- 
mine whether  the  mode  of  determining  the  annual 
value  of  the  premises  was  right  on  the  part  of 
the  magistrate.  These  cases  are  always,  to  my 
mind  at  least,  difficult  cases  to  decide,  but,  after 
the  best  consideration  I  can  give  it,  I  think  that 
the  magistrate  has  not  arrived  at  the  annual 
value  bv  the  right  mode.  It  appears  to  me  that 
he  has  been  wrong  in  excluding  altogether  from 
his  consideration  the  sum  of  75002.,  which  was 
paid  by  the  lessee  to  the  lessor.  He  says  it 
appeared  to  him  that  that  was  in  fact  paia  for 
goodwill.  If  he  had  found  as  a  fact  that  it  was 
paid  for  goodwill,  I  myself  should  have  hesi- 
tated long  before  I  overruled  him  or  attempted 
to  overrule  him,  if  he  had  found  that  as  a  matter 
of  fact  which  was  really  in  its  nature  a  matter  of 
fact ;  but  I  cannot  help  seeing  that  the  magistrate 
wishes  to  submit  to  us  whether  he  was  right  in 
excluding  that  from  the  account  as  matter  of 
law,  and  whether  in  setting  out,  as  he  does  set  out, 
the  very  terms  of  the  lease,  he  ought  not  to  have 
taken  in  that  as  one  of  the  terms  upon  which 
he  was  to  determine  the  value  of  the  occupation. 


In  my  opinion,  he  is  to  do  so  as  much  as  he  would 
have  to  do  so  in  the  way  Mr.  Webster  has  con- 
ceded he  must  do  so,  supposing  it  had  been  an 
unquestioned    dwelling-house  —  nothing    but    a 
dwelling-house — and  the  value  of  the  occupation 
or  the  money  paid  for  the  occupation  haa  been 
partly   by  a  premium  paid  upon  entering  the 
premises,  and  partly  by  a  rent  fixed  to  a  consider- 
able extent  by  the  pavment  of  that  premium.    It 
is  plain  to  my  mind  tnat  the  value  of  the  occupa- 
tion must  be  determined  by  a  consideration  of  all 
the  circumstances    attenoing  it,  and,  amongst 
other    circumstances,  the   sum    the  lessee    has 
thought  it  worth  while  to  pay  to  the  lessor  for 
the  occupation  which  he  has  got  from  the  lessor. 
I  think  therefore  the   learned  ma^strate  was 
wrong  in  excluding  altogether  from  his  considera- 
tion the  sum  of  75002.     what  value  he  should  have 
given  to  it,  how  he  is  to  split  it  up,  to  what 
extent  he  wiU  modify  his  determination  W  taking- 
it  into  account,  is  not  for  me  to  say.    He  must 
take  it  into  account  in  determining  the  value  of 
the  occupation.     I  think  he  has  been  right  in 
including  the  value  of  the  licence.    It  seems  to 
.  me  that  what  he  has  got  to  do  under  this  Act  of 
Parliament  is  to  determine  the  annual  value. 
"  Annual  value  "  in  this  Act  of  Parliament  has 
been  determined  by  the  highest  tribunal  in  the 
land  to  mean  annual  value  in  the  hands  of  the 
occupier,  or  annual  value  to    the  o^ner,  with 
certain  deductions,  familiar  to  us  all,  which  are 
necessary  to  be  made  in  order  to  arrive  at  that 
annual  value.    Now,  it  appears  to  me  that  the 
fact  of  this  house  being  a  licensed  house  is,  while 
the  licence  lasts,  an  element  of  its  value ;  it  is  a 
circumstance  which  makes  the  lessee  willing  to 
give  more  for  it,  and  enables  the  lessor  to  get 
more.    It  seems  to  me,  therefore,  that  it  enters 
fairly  into  the  consideration  by  which  the  annual 
value  of  a  dwelling-house  is  to  be  determined.    I 
have  been  much  impressed  by  the  argument  of 
Mr.  Webster,  and  I  am  by  no  means  sure  that  if 
it  were  necessary  for  him  to  contend  to  the  full 
extent  of  his  argument,  there  might  not  be  a 
great  deal  in  it,  and  that  it  might  not  eventually 
turn  out  to  be  correct.     However,  he    has  not 
pressed  upon  us  his  argument  to  the  full  extent, 
and    I  am  unable  to  see,  unless  he  presses  hi& 
argument  to  the  full  extent,  and  says  it  is  only    ' 
upon  so  much  of  the  building  as  is  occupied  as 
a  dwelling-house  that  the  annual  value  is  to  be 
aiTived  at  for  the  purpose  of  ascertaining  the- 
percentage  at  which  the  water  shall  be  delivered, 
unless  he  is  prepared  to  go  that  leugth,  I  am 
unable  to  see  any  material  reason  why  he  should 
exclude  a  particular  element  such  as,  in  this  case, 
the  possession  of    the  licence    attached  to  the 
house.    If  that  question  ever  arises,  I  desire  to 
be  considered  as  having  my  mind  perfectly  free 
to  give  an  opinion  upon  it ;  but  it  being  admitted, 
as  I  understand  for  the  purposes  of  this  argu-    • 
ment,  that  the  whole  of  the  premises  occupied 
must  be  taken  into  account  for  some  purposes, 
and  for  the  purpose  of   arriving  at  the  annual 
value,  it  seems  to  me  that  one  of  the  elements  of 
that  annual  value  is  the  licence  which  is  for  the 
present  attached  to  it,  and  that  during  the  con- 
tinuance of  that  licence  the  annual  value  in  the 
hands  of  the  occupier  is  increased  thereby.   I  thinks 
therefore,  upon  tne  first  ground,  that  the  learned 
magistrate  was  wrong,  and  I  think  upon  the  second 
ground  that  the  learned  magistrate  was  right. 
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flxiTH,  J. — ^TheqaestionwehaTe  to  determine  in 
this  case  is  how  and  in  what  wa^  the  annual  value 
of  this  Carlton  Bridge  Tavern  is  to  be  oomputed 
for  the  purpose  of  the  water  rate.  Now,  both 
flides  go  together  thus  far :  Thev  say  Dohbs  v.  The 
Qrana  Junction  Watertoorks  Uompany  {vbi  8up,) 
decided  this,  that  the  annual  vtJue  means  tne 
net  value  of  the  premises  to  the  owner ;  that  is, 
take  the  gross,  and  then  make  all  proper  deduc- 
tion. The  net  annual  value  is  the  annual  value 
within  the  meaning  of  this  statute.  Neither  side 
controverts  that  point,  for  the  very  best  reason, 
because  that  has  been  settled;  but  now  they 
divide.  The  Solicitor-General  says  that,  that 
being  the  meaning  of  annual  value,  you  must 
ascertain  the  worth  of  the  premises  to  the  owner 
as  they  stand,  occupied  as  they  are.  Mr.  Webster 
says  "  No,  I  limit  that ;  it  is  only  the  value  of  the 
premises  to  the  owner  as  they  stand,  occupied  as 
they  are  for  domestic  purposes,  and  not  for  trade 
purposes."  That  is  tne  first  point  which  it  seems 
to  me  we  have  to  decide,  and  Mr.  Webster 
insisted  that  this  statute  limits  the  liability  of 
the  owner  to  premises  standing  as  they  do, 
occupied  as  they  are,  for  domestic  purposes,  and 
not  for  trade  purposes.  In  the  first  place,  as  Mr. 
Poland  has  pointed  out,  there  is  no  such'excep- 
tion  in  the  Act.  He  has  pointed  out  that  in  the 
Inhabited  House  Duty  Act,  when  they  wanted 
to  make  the  exception,  when  part  of  the 
premises  are  occupied  for  trade  and  a  part  for 
domestic  purposes,  there  is  an  express  provision 
put  in  to  show  how  the  portion  which  is  occupied 
lor  trade  is  to  be  rated.  Mr.  Poland  says  tnere 
is  no  such  exception  in  these  words.  It  is  also 
insisted  by  Mr.  Poland  that  there  is  no  such 
implied  exception,  and  I  must  say  I  think  he  is 
right,  because  the  39th  section  says  this :  "  The 
company  shall,  at  the  request  of  the  owner  or 
occupier  of  any  house  in  any  street  within  the 
limits  of  this  Ajct,  in  which  any  pipe  of  the  com- 
pany shall  be  laid,  or  of  any  person  who  under  the 
provisions  of  this  Act  or  any  Act  incorporated 
therewith,  shall  be  entitled  to  demand  a  supplv 
of  water  for  domestic  purposes,  furnish  to  such 
owner  or  occupier  or  other  person  a  sufficient 
supply  of  water  for  their  domestic  purposes  at 
the  rates  hereinafter  specified ;"  that  is,  tne  owner 
of  any  house,  used  at  it  may  be,  when  he  wants 
water  for  domestic  purposes,  is  entitled  to  have  it 
supplied  to  him  by  the  West  Middlesex  Water- 
w(H*ks  Company.  Now,  at  what  rate  is  it  to 
be  supplied?  When  the  annual  value  of  the 
dwelling  -  house  or  other  place,  within  the 
meaning  of  this  statute,  no  matter  how  occupied, 
is  once  ascertained,  then  it  is  to  be  supplied 
upon  its  annual  value — ^when  it  shall  not  exceed 
200Z.  at  the  rate  of  4  per  cent.,  and  when 
it  does  exceed  2002.  at  the  rate  of  3  per 
cent.  Now,  what  is  the  annual  value?  It 
seems  to  me  "  the  annual  value  "  there  means  the 
annual  value  to  the  owner  of  the  house  as  it  then 
stands,  and  as  it  then  is  occupied.  Now  this  is  a 
public-house.  What  is  the  annual  value  to  the 
owner  at  the  time  when  this  assessment  is  made? 
It  is  a  public-house,  it  has  a  licence,  and  every- 
body knows  that  a  licensed  house  is  more  valuable 
to  an  owner  than  an  unlicensed  house.  It  seems 
to  me  that  the  learned  magistrate  was  quite  right 
in  computing  the  value  of  this  house,  not  as  a 
beerhouse  without  a  licence,  but  as  a  licensed 
liouse.    It  seems  to  me  that  so  far  he  is  perfectly 


right  in  the  conclusion  he  has  so  arrived  at ;  bat 
in  assessine  the  annual  value  of  these  premises 
he  has  excluded  the  sum  of  75002.  that  was^  paid 
when  the  present  tenant  went  into  possession  ol 
that  house  in  the  year  1882.  The  learned  magis- 
trate states  it  appeared  to  him  that  the  7500L  was 
SAd  solely  for  goodwilL  It  was  conceded  by 
r.  Webster  that,  if  this  had  been  an  ordinarv 
dwelling-house,  and  the  lessee  had  paid  the  75O0l 
and  a  rent  of  122L  lOt.  a  year,  that  premium 
must  be  taken  to  be  in  the  nature  of  a  capitalised 
rent.  Mr.  Webster  says  that  cannot  be  so,  and  is 
not  so  in  this  case,  because  it  was  paid  solely 
for  the  trade  ;  but,  this  being  a  licenaed 
house,  and,  as  I  have  already  said,  it  bein^ 
of  enhanced  value  to  the  owner  because  it  is 
a  licensed  house,  it  seems  to  me,  when  assessing 
the  annual  value,  impossible  to  strike  out  ths 
premium  the  man  has  P&id  to  occupy  the  house 
as  a  licensed  house  for  fifty  years,  if  the  licence 
so  long  exists.  Mr.  Cooke  was  rieht  in  taking 
into  consideration  the  fact  of  this  nouse  beings 
licensed  house ;  but  I  think  that  he  also  should 
have  taken  into  consideration  the  fact  that  the 
sum  of  7500Z.  was  paid  as  a  premium  to  go  into 
the  house.  Therefore  I  am  of  opinion  that  the 
company  are  entitled  to  judgment. 

Case  remiited. 

Solicitors  for  the  water  company,  BaUegSf 
ShcMJ,  and  OiOeU, 

Solicitors  for  Coleman,  Peckham,  MaUland, 
and  Peckham. 


Tuesday,  Dec,  2, 1884. 

(Before  Grovz  and  Hawkins,  J  J.) 

BuDLAND  (app.)  V.  The  Mator,  Aldekmsn,  aitd 
Burgesses  of  Sunderland  (resps.).  (a) 

Local  government — UrhoM  eaniiary  auihoritf^' 
Bye-fawe  unreasonahle-^Widlh  and  conetrudum 
of  new  atreetr-PubUc  EeaUh  Act  1875  (38  4*  39 
Vict.  c.  55),  8, 157. 

By  the  Ibltk  section  of  the  PtMic  HeaUh  Act  1875 
(38  ^  39  Vict,  c,  bb)  it  is  provided  that  every 
urban  authority  may  make  bye-laws  with  respect 
to  {inter  alia)  the  level,  width,  a/nd  construction  of 
new  streets  and  the  provisions  for  the  sewerage 
thereof. 

An  urban  swnitary  authority  having  made  (he 
following  bye-law  thereunder :  "  Every  person 
who  constructs  a  new  street  shall  cause  the  herb  of 
ea>chfootpaih  in  such  street  to  be  put  in  such  Isvw 
as  may  oe  fixed  or  approved  by  the  urban  sanit^ary 
authority.  No  person  shaU  commence  the  eree^an 
of  a  building  In  a  new  street  unless  athd  wnJtSL  iks 
kerb  of  eachfoo^aih  therein  shall  have  beenptd 
in  pursuant  to  tne  preceding  requirement.  Every 
person  offending  against  this  bye-law  shaU  oe 
liahle  for  ea/ih  offence  to  a  penalty  of  forty 
shillings:  " 

Held,  on  case  stated,  that  the  bye-laiowas  wnreasoU' 
al>le,  and  therefore  void. 

This  was  a  case  stated  by  justices  of  the  boroadi 
of  Sunderland  in  the  county  of  Durham  for  the 
opinion  of  the  court,  the  appellant  being  Heniy 
Kudland,  and  the  respondents  the  mayor,  alder- 
men, and  burgesses  of  the  borough  acting  by  the 

COUDCil. 

The  case  was,  so  far  as  material,  as  follows  y^^ 
(•)  BeporteA  hj  J.  SmxH,  Eo^  BtniMat'el-lMW, 
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•  The  reepondente,  bv  their  officer  in  that  behalf 
duly  aathorised,  on  tne  2l8t  April  1884,  caused  to 
be  laid  an  information  against  the  appellant  for 
that  he  the  said  appellant,  between  the  7th  and 
the  2l8t  Jan.  1884,  at  the  township  of  Bishopwear- 
mouth  in  the  said  borough,  unlawfully  did  com- 
mence the  erection  of  a  buildinff  in  a  new  street, 
to  wit,  Percy-terrace,  before  tne  kerb  of  each 
footpath  therein  had  been  put  in  pursuant  to  bye- 
law  4a,  made  under  the  157th  section  of  the  Public 
Health  Act  1875  (38  A  39  Vict.  c.  55)  contrary 
to  the  statute  in  such  case  made  and  provided, 
and  a  summons  was  thereupon  issued  to  the  said 
appellant  re<juiring  him  to  appear  on  Friday, 
the  25th  April,  to  answer  the  said  information, 
and  such  summons  was  duly  adioumed  till  Wed- 
nesday, the  dOth  April,  when  the  appellant  and 
respondent  and  their  respective  solicitors  appeared 
before  us,  and  the  following  facts  were  proved  or 
admitted  before  us. 

The  respondents  are  the  urban  sanitary 
aathorityfor  the  borous^  of  Sunderland  under 
the  Public  Health  Act  1875. 

On  the  26th  Feb.  1879  the  respondents  made 
certain  bye-laws  under  and  bv  virtue  of  sect.  157 
of  the  Public  Health  Act  1875,  which  bye-laws 
were  allowed  by  the  Local  Grovemment  Board  on 
the  8th  July  1§79,  and  were  duly  published  and 
have  not  since  been  repealed,  altered,  or  revoked. 
No  4a  of  such  bye-laws  is  in  the  words  following : 

4a.  Every  person  who  oonstmets  a  new  gtreet  shall 
eanse  the  kero  of  each  footpatii  in  such  street  to  be  put 
in  at  snoh  level  as  mav  he  fixed  or  approved  by  the 
urban  sanitary  aathori^.  No  person  snail  oommenott 
the  erection  of  a  hnilding  in  a  new  street  unless  and 
nntil  the  kerb  of  each  footpath  therein  shall  have  been 
pat  in  pnrsnant  to  the  agreement.  Iiverv  person  offend- 
ing agalnjit  this  bye-law  shall  be  liable  for  each  offence 
to  a  penalty  of  foity  shillings. 

On  the  2nd  Feb.  1888  Mr.  George  A.  Middle- 
miss,  as  the  owner  of  certain  building  ground 
within  the  said  borough,  of  which  Percy-terrace 
forms  part,  gave  notice  to  the  respondents  as 
such  authority  as  aforesaid,  and  in  pursuance  of 
No.  90  of  the  said  bye-laws,  of  his  intention  to  lay 
out  certain  new  streets  on  his  land,  and  submitted 
plans  and  sections  thereof. 

Percy-terrace,  as  shown  on  the  said  plans,  is  a 
proposed  row  of  thirty-seven  houses  two  storeys 
nign,  facing  for  its  whole  length  the  Stockton  and 
Sunderland  branch  of  the  North  Eastern  Bailway 
there.  Between  the  boundary  wall  of  the  railway 
and  the  front  walls  of  the  houses  there  is  a  strip 
of  land  forty  feet  wide,  and  the  plans  show  that 
it  was  proposed  to  place  gates  at  either  end  of 
this  strip  and  inclose  it. 

Such  plans  were  disapproved  by  the  respondents 
as  such  authority  as  aforesaid. 

On  the  20th  July  1883  the  said  Mr.  Middlemiss 
wrote  and  sent  to  the  respondents'  engineer  a 
letter  incloeing  an  amended  plan,  on  which 
Percy-terrace  is  shown  with  gates  at  the  south 
end,  and  is  marked  private. 

At  the  hearing  of  the  said  summons  the  appel- 
lant put  in  a  lurther  plan  showing  what  the 
intentions  of  the  landowner  were  with  regard  to 
the  laying  out  of  the  place  in  Question. 

No  street  plan  for  the  said  tand  has  ever  been 
approved  by  the  said  urban  authority. 

Between  the  7th  and  the  21st  Jan.  last  the 
appellant  commenced  the  erection  of  a  new 
building,  to  w^it,  a  house  in  Percy-terrace  afore- 
said; that  is  to  say,  on  the  7th  Jan  last  no  com- 
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mencement  had  been  made  with  the  house,  and 
on  the  2lst  Jan.  last  the  concrete  foundations 
had  been  put  in,  and  two  or  three  courses  of 
bricks  had  oeen  laid  thereon. 

At  the  date  of  the  hearing  of  this  information 
the  house  had  been  roofed. 

The  kerbs  of  each  footpath  therein  had  not 
been  put  in  at  the  time  of  such  commencement  to 
buUd,  nor  had  such  kerb  been  laid  at  the  time  of 
hearing  the  said  information.  Several  other 
houses  adjoining  the  appellant's  house,  and  ad- 
joining each  other,  forming  part  of  the  proposed 
row  of  twenty-seven  houses,  had  been  built  or 
were  in  course  of  erection  at  the  time  of  hearing 
such  information. 

On  behalf  of  the  appellant  it  was  contended — 

(1.)  That  Percjy-terraoe  was  not  a  new  street 
within  the  meamng  of  the  said  bye-law,  or  of  the 
said  Act  of  Parliament  pursuant  to  which  such 
bye-law  was  made,  forasmuch  as  it  was  proposed 
to  inclose  it  as  a  private  ground  for  the  use  in 
common  of  the  occupiers  of  the  houses  on  the 
side  thereof,  and  to  cause  the  portion  immediately 
adjoining  the  houses  to  be  laid  out  as  flower 
gardens,  and  the  portion  adjoining  the  railway 
wall  to  be  planted  with  shrubs,  and  to  make  a ' 
gravel  drive  between  the  flower  gardens  and  the 
shrubs. 

(2.)  That  bye-law  4a  was  void  forasmuch  as 
it  was  unreasonable,  and  the  respondents  had 
no  authority  under  sect.  157  of  the  Public  Health ' 
Act  1875  to  make  snch  a  bye-law,,  and  that  the  • 
said  bye-law  4a  was  repu^pant  to  the  laws  of 
England  and  to  the  provisions  of  the  Public 
Health  Act  1875. 

(3.)  That  the  requirements  of  the  respondents 
as  to  the  kerbing  mentioned  in  the  said  informa- 
tion were  (if  legally  necessary  at  all,  which  was 
not  admitted)  part  of  the  work  to  be  done  and 

S^rformed  under  the  150th  section  of  the  Public 
ealth  Act  1875,  and  that  the  notices  and  other 
procedure  required  b^  such  section  should  have 
been  given  and  comphed  with  by  the  respondents 
before  any  proceeaings  against  the  appellant 
could  have  been  legally  taken. 

We  were  of  opinion  that  Percy-terrace  wa^  a 
street  within  the  meaning  of  the  Public  Health 
Act  1875,  and  of  bye-law  4a,  and  we  were  of 
opinion  that  bye-law  4a  was  a  valid  and  sub- 
sisting bye-law,  and  we  convicted  the  appellant, 
and  flned  him  lOt.  and  costs,  and  the  appellant 
thereupon  required  us  to  state  and  sign  a 
case  setting  forth  the  facts  and  grounds  of  our 
decision. 

The  questions  for  the  opinion  of  the  court  are : 
First,  Is  Percy-terrace,  under  the  circumstances 
above  set  out,  a  street  within  the  meaning  of  the 
Public  Health  Act  1875,  and  the  bye-law  4a  P 
Secondly,  Is  the  bye-law  4a  above  referred  to  a 
valid  and  subsisting  b^e-law  P 

If  the  court  is  of  opinion  that  the  above  questions 
or  either  of  them  ought  to  be  answered  in  the 
negative  the  conviction  is  to  be  quashed,  but  if 
the  court  is  of  opinion  that  both  the  said  questions 
ought  to  be  answered  in  the  affirmative,  fhe  said 
conviction  is  to  stand. 

GvUy,  Q.G.  (with  him  Edge  vn^Hleek)  for  tha 
appellant. — It  is  not  now  contended  that  the  place 
in  question  is  not  a  new  street,  but  it  is  contended 
that  the  appellant  was  wrongly  convicted,  inas- 
much as  the  bye-law  in  question  is  unreasonable, 
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and  therefore  void.  First,  it  is  unreasonable 
because  it  dictates  the  order  in  which  the  work  is 
to  be  executed.  The  construction  of  a  street  means 
the  construction  not  only  of  the  roadway  over 
which  passengers  and  venicles  pass,  but  also  of 
that  wnich  in  popular  laneua^  is  part  of  the 
street,  viz.,  the  houses  on  botn  sides  (Adker  v.  The 
Mayor  of  Portdmouih  37  L.  T.  Bep.  N.  8. 381,  822 ; 
3  Ex.  DiY.  4 ;  Bobinson  y.  The  Barton  Ecdee  Local 
Board  8  App.  Cas.  798)  ;  and,  although  it  is 
reasonable  to  make  bye-laws  as  to,  for  instance,  the 
height  of  the  buildinjo^s,  the  materials  to  be  used, 
and  matters  of  that  kmd,  it  is  not  reasonable  to  saj 
which  piece  of  the  work  shall  be  done  first.  This 
bye-law,  if  held  to  be  good,  has  the  effect  of  pre- 
yenting  an  owner  from  putting  in  a  single  brick 
until  the  kerb  of  the  footway  has  been  put  in,  an 
order  of  work  which  is  nighly  inconyenient. 
Secondly,  the  owner  of  a  particular  plot  must, 
before  he  can  begin  to  build,  wait  until  the  whole 
of  the  landowners  on  both  sides  of  the  street  haye 
put  in  the  kerb  belonging  to  their  respectiye  plots. 
It  would  be  sufficiently  unreasonable  if  a  land- 
owner had  to  wait  until  the  portion  of  the  street 
opposite  to  his  land  had  been  fcerbed,  in  which  case 
he  would  haye  to  wait  untU  the  owner  of  the  land 
on  the  opposite  side  of  the  street  chose  to  put  his 
kerb  in ;  but  as  this  bye-law  stands,  a  single  owner 
out  of  perhaps  many  may,  if  he  does  not  wish  to 
build,  delay  the  owners  of  all  the  other  ploti  on 
both  sides  of  the  street.  There  are  many  oases  in 
which  bye-laws  haye  been  held  to  be  unreasonable. 
In  Waiiey.  The  OatiionLoeaZ  Board  (17  L.T.  Bep. 
N.  S.  201 ;  L.  Bep.  3  Q.  B.  5)  the  local  board  had, 
under  the  34th  section  of  the  Local  Goyemment 
Act  1858  (21  &  22  Yict.  c.  98),  empowering  them 
to  make  bye-laws  with  respect  to  the  drainage  of 
buildings,  to  water-closets,  priyiee,  ashpits,  and 
cesspoolB  in  connection  with  buildings,  made  a 
b^e-law  that  no  dwelling-house  should  be  erected 
without  haying,  at  the  rear  or  side  thereof,  a  good 
and  sufficient  back  street  or  roadway,  at  feast 
twelye  feet  wide,  communicating  with  some 
adjoining  public  street  or  highway,  ror  the  purpose 
of  affordmg  access  to  the  priyy  or  ashpit  of  such 
house,  and  it  was  held  that  such  bye-law  was 
unreasonable.  In  HaHereiey  y.  Burr  (14  L.  T.  Bep. 
N.  S.  565;  4  H.  4b  C.  523)  again,  it  was  held  that 
a  local  board  of  health  had  no  power  under  the 
34th  section  of  the  Local  Goyemment  Board  Act 
1858,  to  make  a  bye-law  that  before  beginning  to 
di^  or  lay  the  foundation  of  any  new  building  a 
written  notice  thereof  of  one  month  at  tlM  least 
should  be  left  with  the  clerk  at  one  of  the  monthly 
meetings  of  the  board,  accompanied  with  plans 
and  sections, and  that  anyone neglectingor  refusing 
to  giye  such  notice  should  be  liable  to  a  penalty  of 
51,  "  The  34th  section  of  the  Local  (Goyemment 
Act  1858,"  says  Pollock,  G.B.  in  that  case,  "  has 
imposed  a  restriction  on  tlie  common  law  right  of 
people  to  build  as  they  please,  and  it  is  important 
that  the  enactment  should  not  be  yexatiously 
carried  out."  Again,  in  Heap  y.  The  Eiiral 
Sanitary  AiUhority  of  the  Buml&u  Union  (12 
Q.  B.  Diy.  617),  it  was  held  that  a  bye-law  made 
by  a  rural  sanitary  authority  purporting  to  act 
under  the  44th  and  276th  sections  of  the  Public 
Health  Act,  and  prohibiting  the  keeping  of 
swine  within  the  diBtanco  of  fifty  feet  from  any 
dwelling-house  within  their  district,  was  un- 
reasonable, and  therefore  Imd.  It  is  ptibmittcd 
that   the  bye-law  now   before    the  court  comes 


within  the  principle  of  those  cases.  It  is  a  bye- 
law  of  such  a  strinffent  character  that  a  man 
leaying  a  ^p  in  the  kerb  for  the  purpose 
of  leMuig  in  bricks  for  building  would  be 
subject  to  a  penalty,  and  it  is  therefore  im- 
possible to  say  thfUf  it  is  not  yexatious  and 
imreasonable.  Lastly,  the  putting  down  of  the 
kerb  is  part  of  the  paying  and  channelling  of 
the  street  which  is  proyi&d  for  by  the  150th 
section  of  the  Act,  under  which  the  authority 
cannot  compel  a  landowner  to  do  the  work  him- 
self, being  merely  authorised  on  his  refusal  to  do 
the  work  themselyes  and  charge  him  with  the 
cost.  This  bye-law  is  an  attempt  to  go  beyond  the 
proyisions  of  the  statute  and  compel  owners  to  do 
work  which  the  statute  has  purpKssely  abstained 
from  compelling  them  to  do.  It  is  therefore  un- 
reasonable upon  that  ground.  This  oonyiction 
ought  therefore  to  be  quashed. 

CoUine,  Q.G.  (with  him  E.  Euiley.)— This  is  a 
reasonable  bye-law.    The  Act  giyes  power  to  make 
bye-laws  with  respect  to  the  leyel,  width,  and 
construction  of  new  streets.    This  bye-law  has  to 
do  with  the  leyel,  on  which  it  is  obyiously  neces- 
sary for  the  local^  authority  to  decide,  and  the 
time  to  decide  this  is  clearly  oef ore  the  buOdings 
are  commenced.    It  is  not  only  reasonable,  but 
for  the  conyenience  of  the  landowner  In  order 
that  he  may  know  to  what  leyel  to  work  in  erect- 
ing his  buildings.    The  question  of  bye-laws  as  to 
the  leyel  of  a  new  street  was  much  discussed  in 
the  case  of  Bohineon  y.  The  Barton-Eedee  Local 
Board  (uhi  tup.),  and   ne  doubt  was  expressed 
as  to   the  yaiidity  of  the    Ir^e-laws    on    that 
subject  which  were  before  the  court  in  that  case. 
Lord  Selbome,  in  his  judgment  (p.  806),  goes 
through  those  bye-laws,  and  their  importance  and 
necessity  is  obyious,  since  otherwise  the  leyels  of 
a^oining  streets  would  neyer  be  made  uniform. 
[PLawkivs,  J. — Is  not  fixing  the  leyel  a  question 
of  drawing  a  plan,  as  distinct  from  the  putting  in 
of  the  kerb  which  is  an  act  of  construction  P    If 
you  fix  the  leyel  on  a  plan,  and  the  builder  does 
not  adhere  to  it,  he  would  be  committing  a  default 
in  construction.]     It  is  reasonable  that  the  leyel 
should  be  definitely  fixed  by  some  material  mark. 
[Hawkins,  J. — ^Where  does  the  statute  say  that 
yon  may  compel  a  man  to  wait  until  all  the 
owners  on  eacn  side  of  a  street  haye  put  down 
the  kerb  at  the  leyel  decided  upon  and  marked 
on    the   plan,   before    he   begins  to  build   his 
house?     IS   not   such  a  bye-law  unreasonable 
if  its  effect   may  be  to  preyent  a  man    from 
building  for  any  length  of  timeP]     It  is  not 
unreasonable  to  ask  an  owner  to  put  in  the  kerb 
of  the  footway  as  a  first  step,  smoe  it  fixes  the 
leyel  beyond  the  possibility  of  mistake.    [Gsots, 
J. — But  is  not  the  kerb  mentioned  in  the  bye-law 
the  kerb  of  the  whole  street  P]    The  bye-law  only 
deals  with  persons  applying  to  construct  a  whole 
new  street,  and  in  the  case  of  small  freeholders 
making  a  portion  of  a  street,  only  deals  with  the 
particular  portion  of  the  street  belonging  to  each. 
Besides,  the  owners  of  the  plots,  knowing  of  the 
existence  of  the  bye-law,  ought  to  protect  them- 
selves by  refusing  to  purchase  unless  the  vendor 
covenants  to  put  m  the  kerb  or  to  bind  his  assigns 
to  do  so. 

GuUy,  Q.C.  was  not  called  upon  in  reply. 

Grove,  J. — I  am  of  opinion  that  this  bye-Isw 
as  to  which  our  opinion  is  asked  is  not  a  valid 
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bye-Uw,  but  is,  on  the  contrary,  unreasonable. 
It  is,  I  know,  an  extremely  difficult  matter  in  all 
cases  of  this  description  to  decide  whether  a 
particular  bye-law  is  or  is  not  unreasonable ;  but 
I  think  that  this  bye-law  is  unreasonable  on  the 
{^rounds  which  I  am  about  to  state.  I  object  to 
it,  because  I  find  in  it  no  limit  either  of  time  or 
of  place.  As  to  place,  it  would  appear  from  the 
bye-law  that,  whether  a  new  street  is  broad  or 
narrow,  short  or  extensive,  the  kerb  of  each 
footpath  in  it  must  be  fixed  and  put  in  on  both 
sides  before  the  owner  of  any  portion  of  land 
abutting  on  it  can  betdn  to  build.  It  is  to  be 
observeid  that  it  does  not  say  such  portion  of  the 
street  as  abuts  on  the  portion  of  land  belonging 
to  each  particular  owner,  but,  on  the  contrary, 
applies  to  the  whole  street.  If  it  applied  only  to 
the  particular  piece  of  the  street  opposite  to  that 
on  which  a  man  might  be  goin^  to  build,  there 
might  be  some  g^und  for  argmn^  that  it  was 
reasonable ;  but  it  is  not  so,  for,  if  it  means  any- 
thing, it  means  that  each  owner  must  wait  until 
the  whole  kerb  is  put  in.  I  think  such  a  require- 
ment is  unreasonable,  for  it  is  quite  clear  that,  in 
the  hands  of  a  despotic  local  authority,  consider- 
able pressure  might  bv  its  aid  be  brought  to  bear 
on  owners  of  building  land.  Then  in  the  next  place 
there  ^  is  no  limit  as  to  time.  The  bye-law  in 
question  says  that  **  every  person  who  constructs 
a  new  street  shall  cause  the  kerb  of  each  foot- 
path in  such  street  to  be  put  in  at  such  level  as 
mav  be  fixed  or  approved  oy  the  urban  sanitary 
autnorit^r,"  and  that  "no  person  shall  commence 
the  erection  of  a  building  in  a  new  street  unless 
and  imtil  the  kerb  of  each  footpath  therein  shall 
have  been  put  in  pursuant  to  the  preceding 
requirement.  It  is  contended  on  behalf  of  the 
authority  that  it  is  impcMssible  that  this  provision 
can  delay  a  man  building  beyond  a  reasonable 
time.  In  my  opinion,  it  is  very  difficult  to  say 
what  is  a  reasonable  time  when  we  consider  the 
infinite  variety  of  the  cases  in  which  the  question 
might  arise ;  and,  supposing  an  urban  sanitary 
autnority  chose  to  provide  that  all  parties  pur- 
chasing lands  might  have  an  indefinite  time  to 
gut  the  kerb  down,  those  who  did  not  want  to 
uild  would  not  put  the  kerb  down  at  all.  The 
bye-law,  therefore,  places  it  in  the  power  of  an 
urban  sanitary  autnoritv  to  dictate  to  a  man 
when  he  shall  build ;  and  such  a  power  is,  in  my 
opinion,  unreasonable.  It  is  argued  that  the 
cases  quoted  are  mack  stronger  thui  the  present, 
and  it  certainly  was  an  extreme  thiiup  to  say,  as 
the  authoritv  m  the  case  of  White  v.  The  Oartton 
Local  Board  (ubi  9U/p,)  endeavoured  to  do,  that  a 
man  should  set  apart  a  portion  of  his  own  land 
fior  the  purpose  of  making  a  street,  and  giving  the 
authority  access  to  the  back  of  his  premises,  and 
also  to  sav,  as  in  the  case  of  Heap  v.  Hie  Bumiey 
Union  {uhi  9up.),  that  swine  should  not  be  kept 
within  fifty  vvds  of  a  dwelling-honse.  Still,  how- 
ever, I  am  of  opinion  that,  within  the  principles  on 
which  those  cases  are  decided,  this  bye-Jaw  is 
unreasonable,  and  therefore  bad. 

Hawkins,  J. — I  am  of  the  same  opinion,  although 
I  had  some  doubt  during  the  argument  in  the 
case.  The  157th  section  of  the  Public  Health 
Act  1875  (38  A  99  Yict.  c.  55)  says  that  "  every 
urban  authority  may  make  bye-laws  with  respect 
to  the  following  matters ;  (thftt  is  to  say)  (1)  With 
respect  to  the  level,  width,  and  construction  of 
ne^  0tre94i«f  and  tb^  provisions  for  the  sewerage  I 


thereof."  I  can  quite  understand  why  the  Legis- 
ture  should  give  power  to  a  local  authority  to 
regulate  the  level  and  width  and  mode  of  con- 
struction of  the  various  streets,  and  I  see  that 
they  have  actuaUy,  in  this  section,  given  that 
power,  but  I  do  not  see  that  they  have  given  any 
power  to  the  authority  to  regulate  the  time  at 
which  the  works  should  be  done.  I  also  doubt 
whether  the  authority  has  power  to  make  these 
provisions  with  respect  to  matters  which  have 
oeen  specifically  provided  for  by  the  150th  section, 
since  they  amount  to  imposing  on  landowners  an 
absolute  duty  to  do  certain  thmgs  under  pain  of 
incurring  a  penalty,  while  that  section  merely 
provides  that  if  they  decline  to  do  them,  there 
shall  be  no  penalty,  but  the  authority  shall  them- 
selves do  tnem,  and  recover  the  expenses.  For 
the  reasons  stated  I  think  that  the  bye-law  is 
unreasonable,  and  that  the  conviction  ought  to  be 
quashed.    There  will  be  no  leave  to  i^pm. 

Oomfietion  quaehed^ 

Solicitors  for  the  appellant,  BoHereU  and 
Eocke. 

Solicitors  for  the  respondents,  Johnmm  and 
WetUkeraHU. 


March  21  and  April  1, 1885. 

(Before  Mathxw  and  Sxith,  JJ.) 

The   BaisTOL  Watxsworks  Gomfavt  (apps.)  t;. 

Uben  (resp.). 

Ukev  (app.)  V.  The  Bbistol  Wats&wobks 
CoMFAiTT  (resps.).  (a) 

Waier  rat&^BoM  of  oMeeummUr-'-Qroee  mim 
(ueeeaed  to  ihepoor  raie^Qroee  eitimaied  rental 
'-^Water  eupfUed  for  domeetic  pwrpo$e9'~-'DweU» 
ingrhoueetmtk  garden  attaehe^^Separate  charge 
for  water  ewmied  to  ga/rden^^VuMing'houee 
and  garden  tooe  treaied  a$  a  tehole  tenement  for 
raiing  pwrpoee9-^2i&  ^26  Viet,  c  xx»,  m.  68, 71«- 
28  ^  29  Vict.  c.  wBoi.  e.  32. 

8edt.  ^  of  the  Bristol  Waterworhs  Company  Act 
1862  ohUges  the  compa/nyt  at  the  request  of  the 
owner  or  occupier,  to  fumieh  every  $uch  occupier 
of  a  prvoate  MoeUina4iofiae,  or  part  of  a  dwwma* 
house  J  in  any  puhUe  street  or  road  within  tM 
limiis  of  ihe  A^,  a  sufident  supply  of  water  for 
the  domestic  uae  of  every  sueh  occupier,  at  the 
a/nnual  rents  or  pneee  therein  mentioned. 

8eet.  82  cf  the  Bristol  Waterworks  ^  Company 
(Amendment)  Act  1865  jM'oimlet  that,  if  any  dis' 
pule  ehaXl  arise  as  to  the  amount  qf  the  awnual 
rack  rent  or  value  of  any  dwelUng-houee  or  pre* 
mises  supplied  wUh  water  by  the  comijfany,  suxh 
depute  ikaU  he  decided  ly  two  justices.  Pro- 
viaed  thai  the  amount  cfihe  anwial  rack  rent  or 
value  to  hefiaed  by  such  justices  shall  not  he  less 
than  the  gross  sum  assessed  to  ihe  poor  rate,  or 
less  tha/n  the  rent  adbuaXi/y  paid  for  mi^  dwelling  - 
house  or  premises ;  and  «ecf .  71  of  the  saine  Act 
provides  that  a  supply  qf  water  for  domestic  pur* 
jMses  shall  not  initude  a  supply  of  water  .  .  . 
for  watering  gardens  by  means  qf  any  tap,  tube, 
pi]^,  or  oiker  sueh  like  apparatus,  or  for  fown* 
tains  .  .  .  or  for  any  ornamental  purpose 
whatever. 

U.  was  a  consumer  of  water  supplied  hy  the  water 
company,  and  occupied  a  private  dwrning-house 
ufith  a  garden  attached ;  the  area  of  the  garden 

.(•)  Hepoilea  by  W.  P.  Bvsbsut,  £04^  Bintoler>«»-Law. 
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was  ahotU  three'quarten  of  ctn  acre.  U,  paid  a 
separate  annual  sum  of  il,  la,  for  the  supply  of 
water  to  hU  garden.  In  the  rate-hooh  U  appeared 
tlutt  the  gross  estimated  rewtal  of  the  tenementf 
including  garden,  occupied  hy  U,  was  240L,  a/nd 
tlie  sum  at  which  he  was  assessed  to  the  poor  raie 
was  2042.  Under  the  ahove  sections  the  waier 
ctympany  claimed  to  assess  U.  to  the  water  rate 
in  respect  of  water  supplied  for  domestic  use  on 
the  gross  sum  (that  is,  the  gross  estimated  rental) 
ai  which  he  was  rated  to  tlie  poor  raie.  This 
daim  of  the  company  included  the  rateahle  value 
of  the  garden,  notwithstanding  the  separate 
marge  made  in  respect  of  its  water  supply,  Hie 
separate  rateahle  value  of  the  garden  was  found  to 
he  242.  Z7.  disputed  their  claim,  and  the  dispute 
was  referred  to  three  justices  for  their  decision, 
Brfore  them  U  was  contended  on  hehdff  of  the 
water  company :  (1)  That  U,  should  he  assessed 
to  the  water  rate  on  the  gross  sum  at  which  he 
was  rated  to  the  poor  rate ;  and  (2)  that  though 
the  supply  to  the  garden  teas  separately  charged 
for,  its  rateahle  value  was  to  he  vncluded,  maJcit^ 
together  with  the  house  one  whole  tenement,  U, 
contended :  (1)  That  he  ought  to  he  rated  only  on 
the  net  sum  at  which  he  was  rated  to  the  poor 
rate ;  and  (2)  that  a  reduction  should  he  m^iae  in 
respect  qf  the  rateahle  value  cf  the  ga/rden 
attached  to  his  house,  which  ought  not  to  he 
included  in  the  general  assessment  of  the  value  of 
his  premises  to  the  water  rate  for  the  water 
supplied  for  domestic  purposes,  hecause  the  water 
supplied  to  the  garden  was  separately  charged 


for, 
Theji 


\  justices  held  that  U,  ought  to  he  rated  on  the 
gross  sum  at  which  he  was  assessed  to  the  poor 
rate,  hut  that  in  arriving  at  that  swn  a  deduction 
ought  to  he  "made  in  reject  of  the  garden,  for  the 
water  supply  of  which  a  sepcvrate  charge,  was 
made.  Both  parties  hsMig  dissatisfied,  appealed 
from  this  decisian  to  the  High  Court,  hy  way  of 
two  cases  stated  hy  the  justices. 
Held,  on  the  appeal  of  the  water  company,  that  the 
consumer  was  riahtly  rated  on  the  gross  estimated 
rental  at  which  he  was  ctssessed  to  the  poor  rate. 

Held,  on  the  appeal  of  the  consumer,  that  the 
Justices  ought  not  to  have  made  any  deduction  in 
respect  qfthe  garden  from  the  general  (usessment 
of  the  value  of  his  premises  to  the  water  rate  for 


water  supMed  for  domestic  purposes,  hut  that  the 

value  of  me  whole  tenement,  SwetUnq'house  and 

garden  together,  iJoas  the  proper  hasxs  of  aseess* 

ment, 

Thssb  were  two  cases  stated  under  42  &  43  Yict. 

c.  49,  8.  33,  by  way  of  cross  appeals  from  the 

decisions  of  three  justices  of  the  citv  and  county 

of  Bristol    The  material  facts  of  tne  first  case, 

in  which  the  consumer  was  appellant,  were  as 

follows : — 

1.  On  the  3rd  Nov.  1884  the  appellant  W. 
Uren,  and  the  respondents  the  Bristol  Water- 
works Company,  appeared  on  the  bearing  of  a 
summons  in  reference  to  a  dispute  which  bad 
arisen  between  them  "  as  to  the  amount  of  the 
annual  rack  rent  or  value  of  a  dwelling-house  and 
premises"  known  as  Crofton  House,  Clifton 
Down,  in  the  city  and  county  of  Bristol,  occupied 
by  the  appellant  and  "  supplied  with  water  by  the 
company. 

2.  By  the  Bristol  Waterworks  Act  1846  and 
certiun  other  Acts  the  respondents  were  incor- 

E orated  and  became  a  company,  and  carried  on 
usiness  as  such  for  the  purpose  of  supplying 
Bristol  and  certain  other  places  with  water  under 
'the  provisions  of  the  said  Acts. 

3.  B^  the  Bristol  Waterworks  Act  1862  the 
aforesaid  Acts  were  repealed,  subject  to  the  pro- 
visions of  that  Act,  but  the  respondents  were  to 
remain  incorporated  by  the  name  of  "  The  Bristol 
Waterworks  Company,"  with  power  to  purchase, 
hold,  &c.,  hereditaments  for  the  purposes  of  their 
undertaking. 

10.  By  sect.  4  of  the  same  Act,  the  Waterworks 
Clauses  Act  1847  was  incorporated  with  the 
Bristol  Waterworks  Acts,  "except  where  other- 
wise specially  provided." 

11.  By  sect.  2  of  the  Bristol  Waterworks  Amend- 
ment Act  1865  the  Waterworks  Clauses  Act  1847 
was  incorporated  therewith  without  exception. 

13.  The  appellant,  W.  Uren,  resided  in  his  own 
house,  callea  Crofton  House,  situate  at  Clifton 
Down,  Clifton,  in  the  city  and  county  of  Bristol, 
surrounded  bv  its  own  garden  grounds,  and 
having  a  detacned  coach  house  and  stable. 

These  premises  abut  upon  a  road  in  which  a 
main  mpe  of  the  said  company  was  laid. 

14.  The  property  was  described  in  the  rate-bode 
as  follows : 


A.22;^«nt|»">*o'0«'»P««- 


1406       I  Uren,  William. 


D68crtptlon  of  Propsrty* 


House  and    Crofton  Honse, 
Stables.  Clifton. 


BKtflDt 


GroBt  Sstimfttad 
B«ntol. 
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Amoont 
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15.  The  evidence  of  an  experienced  land  agent 
proved  that  some  years  previously  he  and  two 
other  competent  valuers  considered  the  gross 
annual  value  of  the  house,  stables,  and  garden 
was  2701.  and  the  net  value  for  rating  purposes 
230^ 

16.  It  was  also  proved  and  admitted  that  pro- 
perty in  the  neighbourhood  had  depreciated,  in 
value  of  late  years.  It  was  also  admitted  that  the 
appellant  had  in  consequence  applied  for  and 
obtained  a  reduction  in  the  annual  value  by  the 
Assessment  Committee  for  Clifton  to  the  figures 
mentioned  in  the  present  rate-book,  viz.,  240L  as  the 
"  gross  estimated  rental  "  and  2041.  as  the  *'  rate- 
able value.*' 

17.  The  respondents  claimed  as  the  water  rent. 


in  respect  of  all  the  appellant's  premifles,  at  the 
f  oUowmg  rate  per  annum :  d  s.  d. 

Two  and  a  half  per  oent.  (onder  sect.  68  of 
the  Act  of  1802)  on  2401 6   0  0 

One  per  oent.  (under  seot  60  of  the  nmm  Aot) 
on240l 2   8  0 

One  per  cent,  (under  seot.  26  of  the  Aot  of  1865) 
on  2401 2   8  0 

JB10  16  0 
For  two  water-closets  in  the  dweUinff4ioiia6 

(nnder  sect.  68  of  the  Aot  of  1862) 10  0 

For  watering  the  garden  by  means  of  a  tube 

and  pipe 110 

.^812  17  0 

19.  It  was  contended  on  behalf  of  the  appellant 
thati  in  cases  where  the  ooonpier  was  owner,  the 


MA6ISTRATBS'  GASES. 


581 


Q.B.  Div.] 


Ths  Bbistol  Watbrwobks  Gohfakt  (appB.)  r.  TJsbn  (resp.)* 


EQ3.  Dnr. 


Legislature  had  only  authorised  the  "  water  rents  " 
to  be  charged  on  the  "annual  yalue,"  that  the 
"annual  value"  was,  according  to  the  reported 
cases,  the  "  net  annual  value/'  as  defined  oy  the 
Parochial  Assessment  Act  1^6,  and  that  in  fixing 
such  "  annual  value  '*  the  justices  were  not  to 
make  it  less  than  the  "  rateable  value "  in  the 
rate- book,  which  was  the  only  "  sum  assessed  to 
the  poor  rate,"  viz.,  in  the  present  case  not  less 
than  2041.  (subject  to  a  deduction  for  the  garden). 

21.  It  was  contended  on  behalf  of  the  water- 
works company  that  the  reported  cases  referred 
to  did  not  apply  to  the  present  case,  in  oonse- 
quence  of  the  word  "gross"  being  inserted  in 
sect.  32  of  the  Bristol  Act  of  1865,  which  word 
was  not  to  be  found  in  any  statute  upon  which 
the  reported  decisions  had  been  given,  and  that 
the  word  "  gross  "  being  used  in  tnis  statute,  the 
justices  were  bound  to  take  2401.  as  such  gross 
sum. 

The  justices  considered  that  their  decision 
should  be  ^ven  in  favour  of  the  respondents  for 
the  followmg  reason : 

They  were  directed  by  the  32nd  section  of  the 
local  Act  of  1865  to  fix  the  amount  for  the 
annual  rack  rent  or  value  at  not  less  than  "  the 
gross  sum  "  assessed  to  the  poor  rate ;  and  in  con- 
sequence they  found  the  value  of  the  dwelling- 
house  and  premises  to  be  240{.,  the  amount  of 
"  the  gross  estimated  value  "  inserted  in  the  first 
two  columns  of  the  poor  rate,  which  have  refer- 
ence to  the  annual  value  of  the  premises. 

The  Question  for  the  opinion  of  the  court  was : 

Whether  (subject  to  tne  deduction  which  the 
justices  made  in  reference  to  the  assessment  of  the 
garden  separately  charged  for  and  the  subject  of  a 
separate  appeal)  they,  m  fixing  the  annual  rack 
rent  or  value,  were  correct  in  taking  the  figures 
in  the  column  of  the  rate-book  headed  "  gross 
estimated  rental,"  instead  of  those  in  the  second 
of  the  two  columns  which  were  to  be  found  under 
the  head  "  rateable  value." 

The  material  facts  of  the  second  case,  in  which 
the  waterworks  company  were  appellants,  were  as 
follows : — 

The  respondent,  W.  Uren,  was  the  owner  and 
occupier  of  a  dwelling-house,  garden,  and  stables 
called  Crofton  House,  Clifton  Down,  in  a  public 
road  in  which  a  main  pipe  of  the  appellants  was 
laid.  The  appellants  nad,  at  the  request  of  the 
occupier  of  tne  said  house  and  premises,  fur- 
nished to  the  occupier  of  the  said  dwelling- 
hoQse  and  premises  a  supply  of  water  for  the 
domestic  use  of  such  occupier  under  sect.  68 
of  the  Act  of  1862,  and  were  entitled  to  charge 
for  ^  such  supply  a  percentage  under  sucn 
section,  one  per  cent,  under  sect.  69  of  the 
said  Act,  and  one  per  cent,  under  sect.  26  of  the 
Act  of  1865.  The  appellants  had  so  supplied  as 
aforesaid  to  two  water-closets  in  the  said  dwelling- 
house,  and  to  certain  taps  within  the  said  dwelling- 
house  and  stables.  The  said  dwelling-house  was 
open  and  surrounded  by  the  said  garden,  and  the 
said  occupier  had  alwavs  since  the  said  supply 
been  pennitted  by  the  appellants,  and  had 
been  at  liberty,  to  water  his  said  garden  with 
water  supplied  at  the  taps  within  the  said  house. 
That  the  garden  was  a  little  short  of  three- 
quarters  of  an  acre  in  area.  That  the  gross 
annual  value  of  the  dwelling-house,  if  occupied, 
without  the  garden,  would  Be  diminished  by  10 
per  cent. 


It  was  contended  on  behalf  of  the  respondent 
that,  in  accordance  with  several  reported  cases, 
the  company  could  only  charge  the  percentage 
of  4|  per  cent,  on  the  rateable  value,  or  the  net 
sum  assessed  to  the  poor  rate,  which  must  be 
taken  as  the  annual  valne ;  but  the  justices  decided 
that,  subject  to  the  deduction  hereinafter  men- 
tioned, the  company  mu;ht  charge  on  the  gross 
annual  value  of  the  dwelling-house  and  premises. 

It  was  contended  on  behalf  of  the  appellants 
that  the  justices  could  not  reduce  the  amount  of 
the  annual  rack  rent  or  value  of  the  premises 
supplied  by  water  below  the  said  sum  of  240Z.,  and 
that  they  could  not  separate  the  estimated  value 
of  the  garden  from  such  estimated  value  of  the 
house  and  other  premises,  and  that  they  could 
not  decide  that  the  value  of  the  dwelling-house 
was  21 6Z. 

It  was  also  contended  that  the  supply  of  water 
to  the  dwelling-house  included,  and  necessarily 
included,  a  supply  of  water  to  the  garden,  and 
that  the  charge  of  2l6.  was  not  a  charge  for  the 
supply  of  water  to  the  garden,  but  for  the  use  of 
the  tap  and  tube  erected  in  the  garden,  and  that 
the  percentage  for  water  supplied  to  the  garden 
mignt  be  charged  for  as  well  as  the  tap  ana  tube. 
It  was  further  contended  that  the  justices  had 
no  jurisdiction  to  decide,  and  could  not  lawfully 
decide,  that  the  percentage  allowed  by  the  Act 
was  to  be  calculated  on  tne  said  sum  of  216Z.,  or 
on  the  estimated  value  of  the  house  apart  from 
the  garden. 

The  justices  delivered  their  judgment  as 
follows : 

"  This  is  a  dispute  between  Mr.  Uren  and  the 
Bristol  Waterworks  Company  as  to  the  amount 
of  the  annual  rack  rent  or  value  of  a  dwelling- 
house  and  premises,  being  Crofton  House,  stables, 
and  garden  at  Clifton  Down,  supplied  with  water 
by  the  company.  We  are  directed  by  the  32nd 
section  of  the  local  Act  of  1865  to  fix  such 
amount  at  not  less  than  the  '  gross  sum  assessed 
to  the  poor  rate,'  and  we  in  consequence  find  the 
value  of  such  dwelling-house  and^  premises  to  be 
2402.,  the  amount  of  the  gross  estimated  value  in 
the  first  column  of  the  poor  rate,  which  gross 
estimated  value  it  has  been  proved  includes  the 
value  of  the  garden,  and  that  garden  is  supplied 
with  water  by  the  company  and  charged  for  under 
another  section.  This  arrangement  reonires  us 
to  separate  the  annual  value  of  the  garaen  from 
the  estimated  value  of  the  premises.  According 
to  the  evidence,  10  per  cent,  would  be  a  fair 
deduction  in  respect  of  the  garden.  We  con- 
sequently find  the  value  of  the  dwelling-house  and 
premises  in  two  ways:  First,  as  a  whole,  viz., 
240^.;  secondly,  the  value  of  the  garden  241., 
which  would  give  2161.  as  the  value  of  the 
dwelling-house,  upon  which  the  percentage  allowed 
by  the  Act  must  oe  calculated." 

The  appellants  being  persons  aggrieved  were 
desirous  to  Question  this  determination  as 
erroneous  in  point  of  law  and  in  excess  of  juris- 
diction, and  applied  to  them  as  a  court  of  sum- 
mary jurisdiction,  pursuant  to  sect.  33  of  the 
Summary  Jurisdiction  Act  1879,  to  state  the 
facts  of  the  case. 

The  questions  for  the  opinion  of  the  court  were : 

(a)  Whether  they  were  right  in  assessing  the 
value  of  the  dwelling-house  and  other  premises  at 
216L  separately  from  the  garden. 
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(6)  And  whether  they  were  right  in  directing 
that  the  percentage  of  the  Act  was  so  to  be  calcu- 
ated ;  and,  if  not, 

(c)  What  Bnm  shoald  have  been  decided  by 
them,  under  the  32nd  section  of  the  Bristol  Water- 
works Company  Amendment  Act  1865,  as  the 
annual  amount  of  the  rack  rent  or  value  of  the 
said  dwelling-house  and  premises  supplied  with 
water  by  the  company. 

By  sect.  25  <k  26  Yict.  c.  xxx.  s.  68  : 

The  oompainr  are,  at  the  reqnest  of  the  owner  or 
oocopier,  to  nimiflh  to  eTei;y  ocoapier  of  a  private 
dweiiing-hoiiBe  or  part  of  a  private  dwelUng-house.  in 
any  pnblic  street  or  road  within  the  limits  of  this  Act, 
in  which  or  within  one  hundred  ^urds  of  which  any  main 
pipe  of  the  company  shall  be  laid,  a  sufficient  Bn])ply  of 
water  for  the  oomestio  use  of  eveir  snch  ocoapier,  at 
annnal  rents  or  prices  (hereinafter  called  **  water  rents  ") 
not  exceeding  the  following,  that  is  to  say, 

When  the  annnal  rack  rent  or  value  of  the  premises 
so  supplied  with  water  shall  not  exceed  ^▼e  pounds,  Ave 
shillings. 

And  when  the  same  shall  exceed  five  pounds  and  shall 
not  exceed  six  pounds,  six  shillinga. 

And  when  the  same  shall  exceed  two  hundred  pounds, 
at  a  rate  not  exceeding  two  i>ounds  ten  shillings  per 
one  hundred  pounds  per  annum. 

And  for  every  water-closet  or  bath  there  shall  be 
paid  the  sum  of  not  more  than  ten  shillings  per  annum. 

By  sect.  71 : 

Ihrovided  also  that  a  supply  of  water  for  domestic 
purposes  shall  not  include  a  supply  of  water  for  baths,  or 
for  cattle,  or  for  horses,  or  for  washing  carriages,  if  the 
same  horses  or  carriages  are  kept  for  hire,  or  by  common 
carriers,  or  are  the  property  m  a  dealer,  or  for  steam- 
engines,  or  for  railway  purposes,  or  for  warming  or  ven- 
tilating purposes,  or  for  working  any  machine  or 
apparatus,  or  for  any  trade,  manufacture,  or  business 
wtotsoever,  or  for  watering  gardens  by  means  of  any 
tap,  tube,  pipe,  or  other  such  like  apparatus,  or  for 
fountoins,  or  for  flushing  sewers  or  drams,  or  for  public 
baths,  or  for  any  ornamental  purpose  whatever. 

By  sect.  78 : 

It  shall  be  lawful  for  the  company  to  supply  anv  per- 
son with  water  for  other  than  domestic  purposes  at  such 
rate  and  upon  such  terms  and  conditions  as  shall  be 
agreed  upon  between  the  company  and  the  persons 
desirous  of  having  such  supply  of  water,  but  suoh  last- 
mentioned  supply  shall  not  m  furnished  by  the  company 
so  as  to  prejudice  or  diminish  the  full  and  adequate 
quanti^  required  for  domestic  purposes. 

By  26  A  27  Vict.  c.  93,  s.  12 ; 

A  supply  of  water  for  domestic  purposes  shall  not 
include  a  supply  of  water  for  cattle,  or  for  horses,  or  for 
washing  camaffes  where  such  horses  or  carriages  are 
kept  for  sale  or  hire,  or  by  a  common  carrier,  or  a  supply 
for  any  trade,  manufacture,  or  business,  or  for  watering 
gardens,  or  for  fountains,  or  for  any  ornamental  pur- 
pose. 

By  28  &  29  Vict.  c.  xxvi.  s.  32 : 

If  any  dispute  shall  arise  as  to  the  amount  of  the 
annnal  rack  rent  or  value  of  any  dwelling-honse  or  pre- 
mises supplied  with  water  by  the  company,  such  diBpute 
shall  be  decided  by  two  justices  for  we  city  of  Bristol, 
provided  that  the  amount  of  the  annual  rack  rent  or 
value  to  be  fixed  by  such  justices  shall  not  be  less  than 
the  gross  sum  assessed  to  the  poor  rate  or  less  than  the 
rent  actually  paid  for  such  dwelling-house  or  premises. 

The  SoltcUor-Oenerdl  (Sir  P.  Herschell,  Q.C.) 
(A.  Charles,  Q.C.  and  /.  B.  Pooh  with  him). — ^In 
these  cases  there  are  two  appeals:  the  first,  in 
which  the  water  company  are  appellants  and  the 
consumer  respondent,  is,  whether  the  consumer 
is  to  be  charged  for  water  supplied  for  domestic 
purposes  upon  the  whole  value  of  his  premises 
mcludin^  his  garden;  and  the  second,  in  which 
the  consumer  is  appellant,  is  whether  he  is  to  be 
rated  under  the  water  company's  Act  on  the  gross 


estimated  rental  of  his  premises,  or  on  the  sam 
at  which  he  is  actually  assessed  to  the  poor  rate. 
At  present  it  is  open  to  tne  to  deal  with  the  first 
point,  which  is  my  appeal.    This  I  will  do  shortly, 
and  reserve  for  my  rop^  any  further  remarks  I 
may  have  to  make,     whatever  the  proper  basis 
of   assessment   may  be   under   these  Acts,  the 
respondent's  garden  must  be  included  in  the  value 
of  the  premises  which  are  to  be  supplied  with  water. 
The  water   company  claimed  to  charge  him  for 
water   supplied   for   domestic  purposes    on  the 
gross  estimated  rental  of  his  premises — ^that  is, 
house  and  garden — which  appears  from  the  rate- 
book to  be  2401.  per  annum.    To  this  the  con- 
sumer objected,  and  claimed  to  have  a  deduction 
of  the  value  of  the  garden,  inasmuch  as  he  was 
charged  separately  for  the  supply  to  it.    The 
justices  made  a  deduction  of  24*.  from  the  gross 
value  of  the  premises.    In  so  doing  they  were 
wrong,  and  were  bound  to  follow  the  assessment 
in  the  rate-book,  even  though  they  might  be 
satisfied  that  it  included  land  in  respect  of  which 
the  water  rate  could  not  be  char^^  under  the 
domestic  supply.  The  occupier,  if  dissatisfied  with 
his  assessment,  must  go  to  the  assessment  com* 
mittee  and  get  the  property  divided  in  accordance 
with  the  way  the  water  company  should  charge. 
The  estimated  value  of  the   garden  cannot  oe 
separated  from  the  estimated  value  of  the  whole 
of    the   premises.    This   point   was   practically 
determined  by  the  late  Master  of  the  Bolls  in  the 
Lamheth    Waierworhs    Comfony    v.   Lowe   (not 
reported).    Bu$by  v.  The  Chedirfield  Waierwor1t$ 
Cofnpa»iy(El.  BL  A  £1. 176)  is  also  in  point. 

B.  E.  Webster,  Q.O.  (Ooodeve  with  him)  for  the 
oonsumer.-^The  first  point  to  be  considered  is  the 
appeal  of  the  water  company  against  the  deciskn 
of  the  justices  in  &vour  of  the  consumer,  ailowii^ 
a  deduction  to  be  made  in  respect  of  the  value  c« 
the  garden.  It  is  submitted  that  their  decision 
is  right.  The  premises  here  consist  of  a  house 
and  a  large  garden,  about  three-quarters  of  an 
acre  in  extent.  Now,  the  company  under  the 
68thsection  of  their  special  Act  of  1862  are  entitled 
to  charge  so  much  for  water  supplied  to  the  con- 
sumer's premises  for  domestic  use.  Here  the 
garden  is  not  supplied  with  water  for  domestic 
use,  and  it  cannot  be  intended  that  they  should 
charge  as  for  domestic  use  for  premises  they  do 
not  so  supply,  and  at  the  same  time  make  a  sub- 
aequent  separate  charge  for  water  so  supplied  to 
those  premises.  The  consumer  is  here  charged 
on  a  special  bargain  under  sect.  71  of  the  Act  of 
1862,  an  extra  guinea  for  the  water  supplied  by  a 
tap  to  his  garden.  A  small  garden  or  mere  strip 
of  land  may,  no  doubt,  be  included  in  the  ternis 
'*  premises  supplied,"  but  wherjs,  for  instance,  it 
was  one  several  acres  in  extent,  it  surely  could  not 
be  so  included.  Here  the  garden  is  a  very  large 
one  for  its  situation,  and  is  separately  cbaiged 
for,  and  not  under  the  domestic  use  rat«.  On 
whatever  value  of  the  premises  the  water  com* 
pany  may  charge,  it  must  be  only  in  respect  of 
the  premises  supplied  with  water  for  domesbo 
use.  When  computing  the  annual  value  of  these 
premises,  under  such  circumstances  it  is  oi^ 
right  and  fair  that  the  rateable  value  of  the 
garden  as  distinct  from  the  house  should  be 
ascertained,  and  not  included  in  the  value  <v 
the  whole  of  the  premises.  The  ffross  annial 
value  of  these  premises  is  2401.,  and  &om  that  tl^ 
value  of   the   garden  should  be  dedaQt?d|  (Hid 
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that  was  done  in  tlus  oase  by  the  justices,  who 
made  a  deduction  of  10  per  cent.  The  case  of  the 
Lamhelh  Waienoorha  Company  t.  Lowe  (not 
reported)  is  not  against  me,  for  there  was  no 
separate  bargain  in  that  case  to  supply  water  to 
the  garden ;  and  that  of  Btuhy  v.  The  Ohegterfidd 
Watervwrhe  Company  (£1.  Bl.  &  £1. 176)  is  not  in 
point.  It  is  on  tnis  gronnd  of  there  being  a  con- 
tract and  bargain  to  water  the  garden  that  it  is 
snbmitted  that  tiie  justices  were  entitled  not  to 
take  wholesale  the  figpires  of  the  rate-book.  As 
to  the  second  point,  the  justices  were  wrong  in 
considering  themselyes  bound  by  the  words 
**  gross  sum  assessed  to  the  poor  rate  "  in  sect.  32 
of  the  Act  of  1862,  in  consequance  of  which  they 
UxAi  the  gross  estimated  rental  of  these  premises 
instead  of  the  rateable  value.  Sect.  82  is  not  a 
charging  but  a  limiting  section ;  that  is,  it  limits 
the  lowest  amount  to  which  the  justices  may  go. 
They  have  to  find  the  annual  value,  and  it  xxiakes 
no  difference  whether  the  words  ''annual  rack 
rent"  or  "annual  value*'  are  used.  "Back" 
means  full;  "annual  rack  rent"  means  "full 
annual  rent,"  and  "  annual  value "  means  "  fnU 
annual  value :" 

DoblbB  T.  The  Grand  Jitnetion  WaUrwerlce  Company, 
4B  L.  T.  Bep.  N.  8.  541;  9  App.  Oaa.  40. 

[Skith,  J. — ^You  read  in  then  the  word  "net' 
after  the  word  "  Across  "  in  sect.  32  P]  Yes ;  and  it 
is  submitted  that  the  two  terms  are  not  incon- 
sistent. The  Public  Health  Act  1875,  sect.  211, 
uses  the  expression  "full  net  annual  value." 
The  governing  words  here  are  "  assessed  to  the 
poor  rate,"  and  not  "gross"  nor  "sum."  The 
clause  means  the  full  sum  at  which  the  consumer 
is  rated  to  the  poor  rate.  The  column  containing 
the  "  gross  estimated  rental "  is  not  an  assessment ; 
it  is  a  mere  computation  for  the  purpose  of 
arriving  at  the  ultimate  assessment,  and  not  the 
assessment  itself.  [Mathew,  J. — ^What  is  the 
meaning  of  the  words  "rent  actually  paidP"] 
These  words  are  not  the  governing  words,  and  do 
not  mean  more  than  the  "  actual  annual  value." 
The  two  expressions  furnish  onl]^  one  standard. 
The  minimum  pointed  out  to  the  justices  was  not 
the  "gross  estimated  rental,"  but  "rateable 
value :" 

Ddbb»  T.  The  Grand  Junction  Wateruwrke  Company 
{vhi  «up.). 

The  term  "net"  or  "gross"  before  "annual 
value"  does  not  alter  the  true  amount  of  the 
latter ;  and  "  annual  value  "  means  "  net  annual 
value."  The  words  "assessed  to  the  poor  rate" 
apply  only  to  "  rateable  value,"  and  not  to  gross 
estimated  rental : 

Dobbey.  The  Grand  Jnndion  Waterworle  Oompofiy, 
47  L.  T.  Bep.  N.  8.  504 ;  10  Q.  B.  Div.  387. 

The  principle  adopted  by  the  Parochial  Assess* 
ment  Aot  1886  (6  &  7  Will.  4,  c.  96)  supports  this 
contention.  The  word  "gross"  m  the  clause 
under  discussion  is  a  mere  epithet,  and  means  no 
more  than  "  full  "  or  "  actual."  The  minimum 
standard  at  which  the  consumer  under  this 
section  is  to  be  rated  for  the  water  charges  is  the 
actual  amount  at  which  he  is  assessed  to  the  poor 
rate. 

Sir  F.  EereeheU  in  reply.— The  water  rate  here 
is  not  to  be  charged  with  reference  to  "  annual 
value,"  but  to  "  annual  rack  rent,"  which  are  in 
this  case  the  governing  words,  and  do  not  mean 
the  same   thing.    W&t   "annual  value"   now 


means  is  well  known.  [Smith,  J.-*Are  there  two 
standards  created  by  the  words  "annual  rack 
rent  or  value?"]  ^o;  "value"  is  synonymous 
with  "  rack  rent."  Where  the  term  "  rack  rent " 
is  used  there  no  deductions  can  be  made,  as 
where  "  annual  value "  is  used.  This  sect.  32  is 
a  charging  section,  and  entirely  different  to  the 
one  in  X)oob9  v.  The  Grand  JvncUon  Watenvorha 
Company  (vhi  eup.).  It  has  been  suggested  that 
"  rack  rent "  might  mean  something  less  than  full 
rent ;  but  that  is  liot  the  natural  nor  plain  mean- 
ing of  the  word;  and  "rack  rent"  does  not  mean 
the  '*  full  annual  value,"  but  the  full  amount  to 
be  got  from  a  tenant,  apart  from  any  question 
of  profit  to  the  landlord.  In  sect  71  the  words 
"fprooB  sum  assessed"  are  used,  and  put  as  a 
minimum.  ^  Now,  if  the  rent  actually  paid  for 
these  premises  is,  for  instance,  5002.,  it  has  been 
admitted  that  the  justices  cannot  fix  the  basis  of 
assessment  at  less  than  5001. ;  so,  if  it  had  been 
240L,  they  could  not  have  fixed  it  at  less  than  2401., 
because,  whichever  of  these  two  minima  is  the 
highest,  that  must  be  taken;  but  it  has  been 
argued  that,  notwithstanding  the  rent  paid  is 
24D2.,  yet  the  amount  at  which  he  is  to  be  charoed 
is  only  2041.,  as  being  the  rateable  value.  The 
words  "gross  sum  assessed  to  the  poor  rate" 
were  inserted  in  this  Act  after  the  passing  of  the 
Parochial  Assessment  Act  1836.  "  Gross  means 
something  from  which  a  deduction  is  to  be  made ; 
therefore,  the  ffross  sum  assessed  is  a  gross 
value  from  which  a  deduction  is  to  be  made  to 
arrive  at  the  net  value;  and  the  "net  annual 
value,"  under  the  Parochial  Assessment  Act,  can« 
not  be  ascertained  before  ascertaining  what  the 
gross  sum  was ;  and  this  is  the  "  gross  estimated 
rental "  of  the  rate-book.  To  talk  of  "  gross  net 
annual  value "  is  a  contradiction  in  terms  The 
dictionary  meaning  of  "  rack  rent "  is  the  full  or 
uttermost  rent  that  can  be  got  for  the  premises, 
and  that  is  the  meaning  assigned  to  it  in  sect, 
66  of  the  Income  Tax  Act  1872.  As  to  the  othei" 
point,  that  is,  the  meaning  of  the  expression 
"premises  to  be  supplied,"  it  is  not  to  be  con- 
fined to  the  house  only,  but  to  the  house  with  the 
garden  attached,  that  is,  everything  within  the 
curtilage  of  the  house.  The  consumer  is  not  here 
separately  charged  for  a  moderate  or  ordinary 
domestic  use  of  water  in  his  garden,  but  only  for 
extra  use  of  it  which  he  gets  through  the  tap. 
The  sum  assessed  in  the  rate-book  is  the  proper 
basis  of  assessment,  and  it  is  not  permissible  to 
f^  behind  it. 

We^eter,  in  reply  on  his  own  appeal.— "  Back 

rent "  is  not  different  from  "  rent,"  nor  from  "  full 

annual  value ;"  and  the  "  full  annual  value  "  has 

been  held  to  be  the  proper  basis  of  assessment, 

where  the  term  "  annual  rack  rent  or  value"  was 

used  : 

Warrington  Waterworlce  Company  y.  Longahaw, 
46  L.  T.  Bep.  N.  8.  815 ;  9  Q.  B.  Div.  41.5. 

"  Back  "  means  nothing  more  than  full  (2  Bl.  Com« 
43),  and  is  equivalent  to  full  rent  in  contradistinc- 
tion to  rent  reserved  with  a  premium.  "Full 
annual  value  "  is  the  same  as  "  net  annual  value," 
and  "  rent  or  reditus  "  has  never  been  held  to  be 
anything  different  from  "  annual  value :" 

Sheffield  Waterworke  Company  t.  Bennett,  87  L.  Ti 
Bep.  N.  S.  199:  and  S»  L.  T.  Bep.  N.  8.  509» 
Ii.  Bep.  7  Ex.  409. 

The  rent  actually  paid  in  the  present  section  does 
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not  mean  the  actual  money  that  passes,  but  only 
the  actual  or  tme  yalne.  It  is  not  contended 
that  the  hicfhest  minimum  is  not  to  be  taken,  but 
what  the  standard  of  the  minimum  is  depends 
upon  the  meaning  of  the  word  "rent/*  which 
does  not  mean  the  rent  in  fact  paid.  Lastly,  the 
consumer  is  not  rated  en  his  gross  estimated 
rental,  but  on  the  rateable  value  of  his  premises. 

Cw.  adv,  vult, 

April  1.— Smith,  J.  delivered  the  judgment  of ' 
the  court. — ^These  cases  were  argued  before  my 
brother  Mathew  and  myself.  The  questions 
raised  b^  these  cross  appieals  are:  (1)  What  is 
the  meaning  of  the  terms  **  the  gross  sum  assessed 
to  the  poor  rate  "  in  sect.  32  of  the  Bristol  Water- 
works AmencUnent  Act  1865;  (2)  whether  that 
sum  (whatever  it  may  mean)  is  to  be  the 
sum  assessed  upon  the  private  dwelling-house, 
together  with  the  garden  attached,  or  only  the 
sum  assessed  upon  the  dwelling-house  itself 
The  two  material  sections  upon  which  these 
questions  arise  are  sect.  68  of  tne  Bristol  Water* 
works  Act  1862  and  sect.  32  of  the  Bristol  Water- 
works Amendment  Act  1865.  By  sect.  68  of  the 
Act  of  1862  the  company  are,  at  the  request  of 
the  "owner  or  occupier,  to  furnish  to  every 
occupier  "  of  a  private  dwelling-house  or  part  of 
a  private  dwelling-house,  in  any  public  street  or 
rood  within  the  limits  of  this  Act,  in  which  or 
within  one  hundred  yards  of  which  any  main 
pipe  of  the  company  shall  be  laid,  a  sufficient 
supply  of  water  for  the  domestic  use  of  every  such 
occupier,  at  annual  rents  or  prices  (heremafter 
called  "  water  rents  ")  not  exceeding  the  following, 
that  is  to  say,  when  the  annual  rack  rent  or  value 
of  the  premises  so  supplied  with  water  shall  not 
exceed  five  pounds,  five  shillings ;  and  when  the 
same  shall  exceed  five  pounds  and  shall  not  exceed 
six  pounds,  six  shillings.  Sect.  32  of  the  Bristol 
Waterworks  Amendment  Act  is  as  follows :  [Reads 
it.]  Now,  what  is  the  meaning  of  the  phrase  "  shall 
not  be  less  than  the  gross  sum  assessed  to  the 
poor  rate  *'  in  sect.  32  P  The  Solicitor-General,  on 
behalf  of  the  water  company,  insisted  that  it 
means  the  gross  estimated  rental  and  not  the 
rateable  value,  or,  in  other  words,  the  gross  and 
not  the  net  annual  value  of  the  premises.  He 
argued  that  the  word  "gross"  is  a  well-known 
term,  and  does  not  mean  "  net,"  and  he  pointed 
out  that  the  Amendment  Act  1865  was  passed 
shortly  after  the  passing  of  the  Union  Assess- 
ment Act  1862  (25  &  26  Yict.  c.  103),  by  sect.  15 
of  which  Act  the  meaning  of  "  gross  estimated 
rental  "  was  defined.  He  also  referred  to  the 
schedule  of  the  Parochial  Assessment  Act  1836 
(6  A  7  Will.  4,  c.  96),  as  showing  that  in  an  assess- 
ment to  the  relief  of  the  poor  there  is  the  column 
calculated  upon  the  gross  estimated  rental  and 
the  column  calculated  upon  the  rateable  value ; 
and  he  contended  that  in  the  Bristol  Waterworks 
Amendment  Act  1865  the  term  "gross  sum 
assessed  to  the  poor  rate "  means  what  it  says, 
and  not  the  net  or  rateable  value  of  the  premises 
assessed,  as  contended  for  by  the  other  side.  Mr. 
Webster,  for  the  consumer,  argued  that  this  is 
not  so,  and  that  the  phrase  "  gross  sum  assessed  to 
the  poor  rate  '*  means  the  full  sum  assessed  to  the 
poor  rate,  that  is,  the  net,  and  not  the  gross  annual 
value.  His  argument  was  as  follows:  He  said, 
**raok  rent "  is  only  a  rent  of  the  full  value  of 
the  tenement,  or  near  it,  and  cited  Blackstone's 


Commentaries,  bk.  2,  chap.  3,  p.  43 ;  that  the  phrase 
"  annual  rack  rent  or  value  "  had  been  held  in 
statutes  then  under  consideration  to  mean  "  rate- 
able value,"  or,  in  other  words,  "  annual  value," 
and  he  cited  in  support  of  this  the  case  of  the 
Bheffidd  Waterworks  Oompany  v.  Bemnett  (27  Ii.T. 
Bep.  N.  S.  199 ;  L.  Rep.  7  Ex.  409)  and  the 
Warrinqion  Waterworks  Gompamy  v.  Longiiiaw 
(46  L.  T.  Rep.  N.  S.  815 ;  9  Q.  B.  Div.  145).  He 
said  that  the  phrase  "  less  than  the  rent  actually 

Said  "  had  been  held  to  mean  "  annual  value  "  in 
hhhs  V.  The  Grand  Junction  Waterworks  Ccm- 
po^Vf  by  the  Queen's  Bench  Division  (46  L.  T. 
Rep.  N.  S.  817;  9  Q.  B.  Div.  151).  and  that 
''annual  value"  had  been  held  by  the  House  of 
Lords  in  that  case  in  the  statute  then  under  con- 
sideration to  mean  *'  net  annual  value  "  (40  L.  T 
Rep.  N.  S.  541 ;  9  App.  Cas.  49^,  and  consequently 
he  said  that  the  term  "rent  actually  piud"  in 
sect  32  of  the  Amendment  Act  of  1865  must 
mean  ''net  annual  value."  It  is  impossible,  he 
says,  to  suppose  that  the  Legislature  intended  to 
create  two  different  stancbrds  of  minima  in 
sect.  32  of  the  Act  of  1865,  and  that,  therefore, 
the  term  "  gross  sum  assessed  to  the  poor  rate" 
in  sect.  32  of  that  Act  must  be  held  to  mean 
"net  annual  value,"  and  not  "gross  estimated 
rental."  We  pressed  him  at  the  time  to  state 
what  he  proposed  to  do  with  the  word  '*  gross " 
in  the  section,  and  he  was  forced  to  read  the 
section  as  tf  it  contained  after  the  word  "  gross" 
the  word  "  net,"  or,  in  other  words,  to  read  it 
thus,  "  gross  net  sum."  He  admitted^  that  sudi 
a  phrase  was  certainly  novel,  but  still  insisted 
that  this  was  the  proper  wording  of  the  section. 
The  result  of  his  argpiment  is,  that  we  ore  to 
read  "  gross  sum  assessed  to  the  poor  rate "  to 
mean  "  net  sum  assessed  to  the  poor  rate,"  or, 
in  other  words,  net  annual  or  rateable  value. 
We  are  unable  to  do  so.  It  seems  to  us  that  the 
fallacy  of  his  argument  is  exactly  that  which  was 
pointed  out  1^  the  late  Master  of  the  RoUs  in 
Southwell  V.  BowdUch  (35  L.  T.  Rep.  N.  S.  196 ; 
1  C.  P.  Div.  374).  Sir  George  Jessel  thus  demon- 
strates it :  Contract  A.  has  been  held  by  the  court 
to  mean  so  and  so.  Contract  B.  then  comes  up 
for  adjudication.  It  is  somewhat  similar  to  con- 
tract A.,  therefore,  says  the  court,  it  must  be 
held  to  mean  the  same  thing  as  contract  A. 
Contract  C.  then  comes  on  for  discussion.  It  is 
somewhat  like  contract  B.,  and  the  courts  have 
interpreted  contract  B.,  therefore  contract  C.  must 
be  held  to  mean  the  same  as  contract  B.,  and  so 
on,  till  at  last  contract  X.  is  held  to  mean  the  same 
as  contract  A.,  thou^  wholly  dissimilar.  We 
thixJc  that  what  Lord  Watson  pointed  out  in  his 
judgment  in  Bohhs*  case  (9  App.  Cas.  6)  is  very 
applicable  to  the  present,  viz.,  that  it  is  not 
because  in  that  case  the  term  "  annual  value,"  or 
indeed  the  term  "  actual  amount  of  rent  paid," 
was  held  to  mean  "net  annual  value,"  that  in 
every  statute  those  words  must  be  read  as  mean- 
ing "net  value."  It  seems  to  us  that^  if  the 
word  "  gross  "  had  been  in  the  statute  discussed 
in  Dohhs*  case  {vhi  sup.)  (and,  indeed,  in  the  other 
cases)  before  the  words  "  annual  value,"  the 
decisions  would  not  have  bden  what  they  were. 
The  water  companies  in  those  cases  would  not 
then  have  had  to  attempt  to  insert^  that  word, 
and  which,  as  Lord  Bramwell  in  his  judgment 
(p.  56)  pointed  out,  was  what  they  were  in  reality 
seeking  to  do.    We  cannot  in  the  section  now  in 
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question  read  "gross  sum  assessed  to  the  poor 
rate  "  as  meaning  "  full  net  sum,"  or  "  gross  net 
sum,"  or,  indeed,    as    "net    annual  valne/'    as 
insisted  npon  by  the  consumer ;  and  in  our  judg- 
ment it  seems  to  us  that,  whatever  may  hereafter 
be  held   to  be  the  true  meaning  of  the  phrase 
"rent  actually  paid"  in  sect.  32  of  the  Bristol 
Waterworks  Amendment  Act   1866,  the    Legis- 
lature has  clearly  expressed   its  intention  and 
meaning  by  the  phrase  "  the  gross  sum  assessed 
to  the  poor  rate."    The  Act  of  1865  was  passed 
with   full  knowledge  of    the  Parochial  Assess- 
ment Act  1836,  which  dealt  and   distinguished 
between  "  gross  estimated  rental "  and  "  rateable 
value,"  and  also  of  the  Union  Assessment  Act  1862, 
which  in  sect.  15  specifically  defined  what  gross 
estimated  rental  was,  and  in  our  judgment  the 
phrase  "  gross  sum  assessed  to  the  poor "  means 
the  "  gross  estimated  rental,"  and  not  the  net 
amraal  value  as  contended  for  by  the  consumer. 
It  should  be  noticed  as  to  the  meaning  to  be 
placed  upon  the  phrase  "  the  rent  actually  fixed  " 
m  sect.  32  of  the  Act  of  1865,  that  the  Act  was 
passed  before   any  of   the    cases   cited  by  Mr. 
Webster  on  the  other  Acts  were  determined.    In 
our  judgment  the  case  ot  Brown  v.  Ths  Bristol 
Waiervforks    Convpcmy    was    well    decided,    and 
the  learned  counsel  in  that  case  gave  up  nothing 
by  refusing  to  argue  the  point  now  above  dis- 
cussed and  adjudicated  upon.    As  to  the  second 
point,  namely,  whether  the  grods  sum  assessed  to 
the  poor  rate  is  to  be  the  sum  assessed,  as  it  is 
assessed,  upon  the  dwelling-house   and  garden, 
or  only   upon  the    dwelling-house   itself,    it    is 
necessary  as  to  this  point  to  consider  sect.  71  of 
the  Bristol  WaterworKs  Act  1863  in  addition  to  the 
two  sections  above  mentioned.    That  section  is  as 
follows :  "  Provided  also  that  a  supply  of  water 
for  domestic  purposes  shall  not  include  a  supply 
of  water  for  baths,  or  for  cattle,  or  for  horses,  or 
for  washing  carriages,  if   the  same    horses  or 
carriages   are   kept    for   hire,    or     by  common 
carriers,  or  are  the  property  of  a  dealer,  or  for 
steam-engines,  or  for  railway  purposes,  or   for 
warming  or  ventilating  purposes,  or  for  working 
any  machine  or  apparatus,  or  for  any  trade,  manu- 
facture, or  business  whatsoever,  or  for  watering 
gardens  by  means  of  any  tap.  tabe.  pipe,  or  other 
such    like  appa>ratus,    or    for  fountains,  or  for 
flushing  sewers  or  drains,  or  for  public  baths,  or 
for  any  ornamental  purpose  whatever."    By  sect. 
68  of  the  Act  of  1862  tne  company  is  to  furnish, 
at  the  rates  therein  specified,  every  occupier  of  a 
private  dwelling-house  or  part  of  aprivate  dwellin^- 
nouse  with  a  sufficient  supply  of  water  for  domestic 
use.    The  question  here  is,  what    is  meant  by 
supplying  a  private  dwelling-house  or  part  of  it 
with  water  for  domestic  use.    Does  it  mean  or 
imply  the  dwelling-house  per  ae,  or  the  dwelling- 
house  with  its  appurtenances,  as  they  may  happen 
to  stand  assessed  to  the  poor  rate  in   the  rate- 
book P    We  do  not  think  that  it  necessarily  means 
the  dwelling-house  with   its   appurtenances    as 
assessed  to  the  poor  rate  in  the  rate-book,  for  it 
might  well  be  that  the  property  occupied  as  a 
whole  and  so  assessed  might  consist  of  a  dwelling- 
house   together  with   such    appurtenances,    the 
supplying  of   which   latter   with   water    would 
dearly  not   be   for   domestic   use.     Suppose   a 
dwelling-house,  together  with  such  an  amount  of 
land,  to  be  assessed  to  the  poor  rate  upon  the 
rate-book,  that  the  occupier  keeps  thereon  a  herd 
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of  cows  or  other  animals,  could  it  be  said  that 
the  watering  of  such  animals  was  a  domestic  use 
or  purpose  P  It  seems  to  us  not,  though,  as  was 
pointed  out  by  the  late  Master  of  the  Brolls  in  the 
unreported  case  of  Lowe  v.  Ths  Lambeth  WcUer- 
works  Com^ny,  if  only  one  cow  or  so  were 
kept  and  tne  milk  was  used  in  the  house,  the 
watering  of  such  cows  might  well  be  held  a 
domestic  use.  It  seems  to  us  to  be  in  each  case 
a  question  of  fact,  to  be  determined  as  each  case 
ai^.  In  our  judgment  the  aBseeement  in  the 
rate-book  is  not  necessarily  to  be  taken  as  the 
standard.  Does  it  then  mean  dwelling-house  with 
its  appurtenances,  or  only  dwelling-house  or  part 
of  it  per  86?  It  is  admitted  on  all  hands  that 
these  waterworks  statutes  supply  a  rough-and- 
ready  way  of  estimating  upon  wnat  and  at  what 
rate  the  water  rate  is  to  be  levied  and  paid. 
Sect.  71  of  the  Bristol  Waterworks  Act  1862 
seems  to  us  to  contemplate  that  the  supply  of 
water  to  a  private  dwelling-house  for  some  garden 
purposes  might  well  be  considered  as  for  domestic 
use,  for  it  therein  enacts  what  shall  not  be  con- 
sidered as  domestic  purposes,  though,  as  was 
pointed  out  by  Sir  George  Jessel  in  Lowe  v.  The 
Ijamheth  WcierworJca  Company,  every  purpose 
not  enumerated  in  the  section  cannot  oe  con- 
sidered a  domestic  purpose.  The  case  of  Bushy  v. 
The  Chesterfidd  Waterworks  Cofnpany  (El.  Bl.  &  El. 
176)  upon  the  statute  then  in  question,  shows  that 
water  used  for  washing  a  private  carriage  and 
watering  a  private  carriage-house  may  well  be 
considered  as  a  domestic  use.  The  Court  in  that 
case  would  not  adopt  the  argument  that "  domestic 
use "  meant  solely  the  use  by  the  family  for  the 
consumption  and  cleanliness  of  those  resident 
within  the  Jiouse.  In  Lowe  v.  The  Lanibeth 
Waterworks  Company  Sir  George  Jessel  held  that 
the  word  "  house  "  in  the  Act  meant  the  tenement 
supplied  with  water,  and  not  merely  the  house 
itself.  In  our  judgment  the  water  used  for  the 
mere  amenities  of  the  house,  such  as  in  this  case, 
the  watering  of  a  flower  garden  surrounding  and 
attached  to  and  occupied  with  the  house,  may 
legitimately  and  fairly  be  held  to  be  used  for 
domestic  purposes  within  the  meaning  of  the 
statute  in  question.  It  should  be  noticed  that 
the  value  01  the  whole  of  the  premises,  that  is, 
house  and  garden,  is  assessed ;  and  it  seems  to  us 
that  the  water  company  does  not  suffer  detriment 
by  so  holding.  It  is,  nowever,  urged  that  in  this 
case  the  consumer  has  contracted  to  pay  and  does 
pay  11.  Is.  per  annum  for  watering  his  garden  by 
means  of  a  special  tap,  as  is  provided  for  by 
sect.  71  of  the  Bristol  Waterworks  Act  1862. 
This  is  so,  but  it  does  not  seem  to  us  that  this 
fact  should  alter  the  area  upon  which,  and  con- 
sequently the  amount  upon  which,  the  water  rate 
should  be  assessed.  If  a  consumer  desires  to  use 
such  an  amount  of  additional  water  as  a  special 
tap,  tube,  or  pipe  will  supply,  there  is  nothing, 
as  it  seems  to  us,  unreasonable  in  holding  that  he 
should  pay  for  such  accommodation  in  excess  of 
what  he  would  otherwise  paj";  and  we  are  of 
opinion  that  the  true  rendering  of  the  statutes 
before  us  is,  that  the  consumer  m  this  case  is  to 

Say  upon  the  value  (as  before  defined)  of  the 
welling-house  with  its  appurtenances  for  water 
used,  not  merely  in  the  dwelling-house  itself,  but 
also  in  watering  the  flower  garden  surrounding 
and  attached  to  and  occupied  with  the  house, 
and  used  and  enjoyed,  as  tne  garden  in  this  case 
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is,  as  a  mere  amenity  of  the  house.  If  this  view 
is  correct,  as  we  think  it  is,  inasmuch  as  the 
hovLBeplus  garden  is  assessed  to  the  water  rate, 
the  consumer  pays  and  the  company  receives  the 
11.  la,  per  annum  for  the  additional  water  likely  to 
be  used  by  reason  of  the  additional  accommodation 
afforded ;  and  the  consumer  also  pays  and  the 
company  also  receives  for  the  water  ordinarily 
used  and  supplied  to  the  whole  tenement  for 
domestic  use.  We  are  of  opinion  that  the  appeal 
of  the  consumer  should  be  dismissed,  and  that 
the  appeal  of  the  company  should  be  allowed, 
and  in  each  case  with  costs. 

Judgment  accordingly. 

Solicitors  for  the  water  company,  Clarke^  Wood- 
cock, and  B/ylcundf  for  FusseU,  PruJiard,  Swann, 
Henderson,  and  WdU,  Bristol. 

Solicitors  for  the  consumer,  Torr,  Jcmewa/ys, 
Qribhle,  and  Oddie,  for  E,  SaJanon,  BristoL 


Wednesday,  Dee,  3, 1884 

(Before  Hawkins  and  Dat,  JJ.) 

Htds  (app.)  v,  Ektwistls  (resp.).  (a) 

Highways — EnerooAhment — LvmOation  of  time  for 
conviction — 8  Geo,  4,  c.  126,  s.  118—9  Oeo,  4,  c.  77, 
s,  18 — The  Annual  Turnpike  Acts  Continuance 
Act  1865  (28  ^  29  Vict,  c,  107),  s,  2. 

By  9  Oeo,  4,  e.  77,  s,  18,  no  person  may  he  convicted 
of  an  offence  against  3  Geo,  4,  c.  126,  i.  118— to^ie^ 
enacts  that  any  person  causing  an  encroachment 
iciihin  a  certain  distance  of  the  centre  of  a  twm- 
pike  road  shall  be  svhject  to  a  penaUy — after 
the  expiration  of  six  months  from  the  time  when 
such  offence  shall  have  been  committed. 

The  period  of  six  months  msntioned  in  the  section 
begins  to  run  from  the  time  that  a  stfhetantial 
encroa/ihmerU  of  the  highway  has  been  caused, 
and  not  from  thejmal  completion  of  the  encroach' 
ing  building  or  other  encroachment. 

This  was  a  case  stated  by  justices  of  Lanca- 
shire, under  20  &  21  Vict.  c.  43,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  on  questions  of 
law  which  arose  before  them  as  therein  stated. 

The  following  were,  so  far  as  material,  the  facts 
set  out  in  the  case  :^ 

At  a  i>etty  session  held  at  Middleton  in  and  for 
the  division  of  Middleton,  in  the  county  of 
Lancaster,  on  Feb.  28, 1884,  an  information  and 
complaint  was  preferred  by  the  respondent, 
Frederick  Entwistle,  clerk  to  the  Middleton  and 
Tonge  Improvement  Commissioners,  being  the 
local  authority  having  the  care  of  the  road  here- 
inafter mentioned,  f^ainst  the  appellant,  Joseph 
Hyde,  of  Bowlee,  Middleton,  under  the  statute 
3  Geo.  4,  c.  126,  s.  118,  for  that  he  on  the  27th  Oct. 
1883,  at  Bowlee  aforesaid,  unlawfully  did  make  a 
certain  encroachment  on  a  certain  road  there 
situate,  which  having  been  a  turnpike  road  did 
after  the  passing  of  the  Act  of  Parliament  28  &  29 
Yict.  c.  107  become  and  thence  hitherto  has  been 
and  still  is  an  ordinair  highway,lby  erecting  a 
porch  at  the  side  of  such  road,  the  said  encroach- 
ment being  within  the  distance  of  thirty  feet 
from  the  centre  of  the  said  road  and  within  three 
miles  from  the  market  town  of  Middleton,  contrary 
to  the  statute  in  such  case  made  and  provided. 

On  the  hearing  of  the  said  information  and 

(«)  Beporled  by  J.  Bkdb,  Eaq^,  Birrifter-U-Lftw. 


complaint  the  appellant  was  convicted  and  ad- 
judged to  pa;^  a  fine  of  10s,  and  costs,  but,  bdng 
dissatisfied  with  the  determination  of  the  justices 
as  being  erroneous  in  i)oint  of  law,  appUed  to 
them  to  state  a  case  setting  forth  the  mcts  and 
the  grounds  of  their  determination. 

The  following  were  the  &cts  nroved  and  found 
by  the  justices  at  the  hearing  of  the  information: 

The  appellant  is  the  owner  of  a  plot  of  land, 
with  a  house  standing  upon  it,  abutting  on  a  road 
which  was  formerly  a  turnpike  road,  and  after  the 
passing  of  28  &  29  Yict.  c.  107  became  and  is  an 
ordinary  highway. 

Between  tiie  front  wall  of  the  house  and  the 
metalled  part  of  the  road  there  is  a  raised  path- 
way varying  in  width  from  5ft.  7in.  to  7ft.  lOin.  of 
a  height  of  three  to  four  feet  opposite  the  door  of 
the  appellant's  house.  The  pathway  is  bounded 
on  its  outer  edse  by  kerbstones,  the  first  row 
rising  to  the  heignt  of  about  9iu.  above  the  level  of 
the  road,  while  the  second  row  is  set  back  about 
half-a-yard  towards  the  appellant's  house  and  is 
about  the  heif^^ht  of  the  first  row  and  commences 
upon  a  level  with  the  top  of  the  first  row.  jLt  the 
southerly  end  the  patnway  declines  in  height 
until  it  reaches  the  level  of  the  road  where  it 
terminates.  While  proceeding  along  the  road 
from  the  northerly  end  of  the  appellant's  house 
there  is  no  footpath  on  that  side  of  the  road,  but 
on  the  other  side  of  the  road  there  is. 

The  road  was  f  ormerlv  a  turnpike  road  and  is 
an  old  highway,  and  the  state  of  things  above 
described  has  existed  so  far  back  as  the  memory 
of  any  witness  caUed  before  us  could  reach.  The 
said  pathway  has  always  been  open  to  the  public, 
and  no  person  has  ever  been  prevented  from 
using  it.  It  has  been  used  occasionally  by  the 
trustees  of  the  road  while  a  turnpike  road  for 
temporarily  storing  materials  for  the  repair  of  the 
road  The  appellant  and  his  predecessors  in  title 
have  used  it  for  the  purpose  of  access  to  the 
front  door  of  the  appellant's  house  and  to  the  gate 
of  his  garden  adjoimng. 

In  tne  month  of  July  1883  the  appellant  be^ 
to  erect  a  porch  in  front  of  his  house  projectmg 
6ft.  9in.  on  to  the  said  pathway  and  m  the 
direction  of  the  centre  of  the  highway. 

The  evidence  was,  and  we  found  as  a  fact,  that 
the  erection  of  the  said  porch  was  not  completed 
until  Oct.  1883. 

The  appellant  claimed  the  said  pathway  as  his 
own  property,  and  contended,  first,  that  the 
information  was  not  laid  within  six  months  after 
the  date  of  the  offence  charged,  as  required  by  the 
18th  section  of  9  Greo.  4^  c.  77;  and,  secondly, 
that  a  question  of  title  to  land  arose  which  the 
justices  had  no  jurisdiction  to  decide. 

The  justices  held  that  the  porch,  though  its 
erection  was  begun  more  than  six  months  before 
the  date  of  the  information,  was  not  completed 
until  within  six  months  before  that  date,  and 
therefore  held  that  the  information  was  in  time. 
They  also  held  that  the  Act  of  Parliament  com- 
pelled them  to  decide  whether  the  said  pathway 
across  which  the  appellant  made  the  pcot^  was 
or  was  not  on  the  side  of  the  old  turnpike  road 
and  within  the  highway,  and  they  decided  in  the 
affirmative,  and  the  evidence  adduced  did  nob 
satis^jT  them  that  there  was  any  ground  for  the 
appellant's  contention  that  he  was  the  owner  of 
the  said  pathway  or  any  part  of  it. 

The  questions  arising  upon  the  above  slate- 
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ment  lor  the  oomt  therefore  are:  fimt,  was 
the  information  and  comjplunt  laid  within  six 
months  of  the  date  of  the  offence  as  required 
hy  the  18th  seotion  of  9  Geo.  4,  o.  77  r  and 
Becondly,  was  the  jnrisdiotion  of  the  jnstices 
ousted  07  reason  of  the  appellant's  contention 
that  he  was  the  owner  of  the  said  pathway? 

If  the  conrt  shbnld  be  of  opinion  thai  the  said 
oonTiction  was  correct  in  law  and  the  appellant  is 
liable  as  aforesaid,  then  the  said  conviction  is  to 
stand ;  bnt  if  the  court  should  be  of  opinion  other* 
wise,  then  the  said  information  and  complaint  is 
to  be  dismissed. 

The  following  statutes  became  material  in  the 
coarse  of  the  argument. 

8  Geo.  4v  c.  126,  s.  118,  is : 

And  be  it  further  enaotod,  tbst  if  any  penon  shall 
make  or  cause  to  be  macle  any  dwelliiig4ioiifle  or  otiber 
Iwlldiiig,  or  any  hedge  or  other  f enoe  911  or  at  the  sides 
of  any  turnpike  roeia  in  saoh  manner  as  to  reduce  the 
breadth  or  confine  the  limits  thereof,  or  shall  fill  up  or 
obetmot  any  ditch  at  the  ride  thereof,  or  shall  make  or 
eaose  to  be  made  any  dweUin^r-honae  or  other  building 
eir  any  hedge  or  other  fence  on  any  common  or  waste 
laud  on  the  ride  or  sides  of  ai^  tonpike  road  within 
the  distance  of  thirty  feet,  if  within  tmree  miles  of  any 
market^town,  or  if  beyond  that  distance  within  twenty* 
five  feet  from  the  middle  or  centre  thereof;  or  shiul 
make  any  drain,  gutter,  smk,  or  waterconne  across,  or 
othsrwiM  break  up  or  injure  the  sorfaoe  of  anv  tominke 
road,  or  of  any  jj/m  thereof,  or  shall  ploogh/harrow,  or 
break  up  the  soil  of  any  land  or  ground,  or  in  plougmng 
or  harrowing  the  adjacent  lands  shall  torn  hie  or  their 
plough  or  harrow  in  or  upon  any  land  or  ground  within 
the  custanoes  aloremid  from  tiie  middle  or  centre  of  any 
tmrnpike  road  made  or  to  be  made,  or  make  ai^  other 
eneroaohment  on  any  turnpike  road  within  the  distances 
aforesaid  from  the  middle  or  centre  tiiereof;  every 
person  so  offending  shall  forfrit  for  everr  such  offence 
lortr  shiUinga  to  such  person  as  shall  make  information 
of  the  same ;  and  it  shall  be  lawfnl  for  the  tnuteeB  or 
comrnisrioners  who  have  the  care  of  any  such  road  to 
cause  such  dwellin^-houee  or  other  building,  hedge, 
ditoh,  or  fence,  dram,  sink,  waterooorse,  gutter,  or 
other  encroachment  to  be  taken  down  or  filled  up  at  the 
expense  of  the  person  or  persons  to  whom  the  same 
shall  belong,  Ac. 

9  Geo.  4,  c.  77,  s.  18,  is : 

And  be  it  farther  enacted,  that  no  person  or  persons 
shall  or  may  be  conyioted  of  any  offence  or  offences 
eontrary  to  the  provirions  of  this  Act,  or  of  the  said 
xeoited  Acts  (including  8  Geo.  4  c.  126),  or  of  any  local 
turnpike  Act,  in  a  snmmazy  way  before  anv  justice  or 
justices  of  the  peace,  after  the  expiration  ox  SIX  months 
from  the  time  when  any  such  offence  or  offences  shall  or 
may  have  been  committed. 

The  Aunnal  Turnpike  Acts  Continuance  Act 
1865  (28  &  29  Yict.  c.  107),  s.  2,  is: 

The  sections  relating  to  encroachments  on  turnpike 
roads  contained  in  8  Creo.  4,  c.  126^  shall  continue  in  force 
in  relation  to  any  road  wmch.  haTing  been  a  turnpike 
road,  may  at  any  time  after  the  passing  of  this  Act 
become  an  ordinary  highway  in  the  same  manner  as  if 
subh  road  had  continued  to  be  a  tunmike  road ;  and  in 
liie  construction  of  the  said  section  the  highway  board 
shall  be'  deemed  to  be  the  trustees  or  commisrioners 
where  the  road  is  within  the  jurisdiction  of  a  highway 
board,  and  in  other  cases  the  surreyor  or  other  locid 
authority  baring  the  care  of  the  road  shall  be  deemed  to 
bo  such  trustees  or  commissioners. 

Bigham,  0,C,  for  the  aprpellant.— It  cannot  now 
be  oontendea  that  the  jurisdiction  of  the  justices 
was  ousted  by  the  appellant's  contention  that  he 
was  the  owner  of  the  pathway  : 

ilM.  ▼.  P^iHtmore  and  other*.  51 L.  T.  Bep.  N.  S.  205 ; 
WiOianu  t.  Adami,  5  L.  T.  Bep.  N.  S.  AO. 

Under  the  circumstances,  however,  set  out 
Id  the  case  the  information  was  out  of  time. 


not  being  laid  within  six  months  after 
the  date  of  the  offence  charged,  within  the 
meaning   of  the  9  Geo.  4,  c.  77,  s.  18.    This 

Question  was  discussed  in  Ooggin$  t.  BenneU  (2 
I.  P.  Dir.  568),  where  it  was  decided  that  an 
encroachment  such  as  is  forbidden  by  this  section 
is  not  a  continuing  offence.  "  It  appears  to  me," 
sajrs  Lord  Coleridge,  G.J.,  in  that  case, "  that 
what  the  Legislature  contemplated  was  some 
single  definite  act  which  when  done  should  be  the 
subject  of  a  remedy  in  this  summary  way." 
Here  the  porch  was  commenced  much  more  tlian 
six  months  before  the  date  of  the  information,  and 
it  is  absurd  to  say  that  the  definite  act  of  en- 
croackment  which  Lord  Coleridge  speaks  of  did 
not  take  place  before  the  last  touch  was  ^ven  to 
it  which  rendered  it  in  the  opinion  of  the  justicee 
complete.  [Dat,  J,— Surely  you  cannot  split  up 
the  construction  of  a  work  into  various  parts.  Is 
it  not  intended  that  the  time  of  limitation  should 
commence  from  the  completion  of  it  P]  It  would 
be  unreasonable  to  say  that  a  local  authority  can 
lie  by  and  wait  for  the  completion  of  a  lar^ 
building  before  they  oome  forward  to  say  that  it 
is  an  encroachment  and  demand  its  demolition. 
The  time  of  limitation  begins  to  run  therefore  as 
soon  as  the  thmg,  whatever  it  may  be,  becomes 
an  encroachment.  The  porch  is  not  more  of  an 
encroachment  on  the  highway  by  reason  of  a 
roof  being  put  upon  it  than  it  was  without  a  roof 
[Hawkins,  J .— uo^^s  v.  BenneU  {uhi  eup,)  does 
not,  I  think,  touch  this  question.  There  a  fence 
was  erected  within  15ft.  of  the  centre  of  a  high- 
way, and  the  decision  was  that  its  mere  continu- 
ance there  after  completion  was  not  a  fresh 
offence.]  In  the  case  cut  a  building  the  definite 
act  of  encroachment  from  which  the  time  of 
limitation  runs  is  complete  when  the  surface  of 
the  highway  is  occupied  by  it. 

Meadows  WhUe,  Q.C.  (with  him  F.  0.  Orwmp 
and  IJroUope)  for  the  respondent. — There  must  be 
substantial  completion  of  the  encroachment  before 
the  time  of  limitation  begins  to  run.  It  cotild  not 
be  said  that  a  man  by  digging  the  foundation  of 
his  building  and  waiting  for  six  months  had 
escaped  the  statute  and  could  not  be  prevented 
fromputtinff  up  a  building  encroaching  on  the 
highway.  The  magistrates  have  found  that  the 
porch  was  not  there  as  an  encroachment  until 
within  six  months  of  the  date  of  the  information. 
[Dat,  J.— They  find  that  the  erection  of  it  was 
commenced  in  July.]  It  was  not  the  intention  of 
the  Legistature  tbat  the  time  of  limitation  should 
run  from  the  commencement  of  an  encroachment^ 
and  tiae  justices  were  in  this  caise  right  in  convict- 
ing the  appellant. 

Hawkins,  J.— I  am  of  OYunion  that  this  case 
ought  to  be  remitted  to  the  justices  to  consider 
and  decide  the  question  whether  so  much  of  this 
porch  had  been  erected  before  the  six  montha 
preceding  the  date  of  this  information  commenced 
to  run  as  to  constitute  a  substantial  encroach- 
ment on  the  highway,  and,  if  there  was  so  much 
of  the  porch  erected  before  that  time,  I  think  that 
they  ought  to  dismiss  the  summons. 

Dat,  J. — ^I  agree,  but  I  think  that  if  before  the 
six  months  began  to  run  there  was  some  encroach- 
ment on  the  highway,  and  if  within  the  six 
months  there  was  a  substantial  addition  made  to 
that  encroachment,  I  think  that  that  would  con- 
stitute a  fresh  offence,  and  that  the  time  would 
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begin  to  run  from  that  additional  substantial 

encroachment.  zv  »aa  ^ 

Case  reimUea. 

Solicitors  for  the  appelant,  Chester,  Mofhew^ 
Broeme,  and  Qriffithe,  for  W.Weld,  Liyerpool. 

Solicitors  for  the  respondent,  Oorfor  ana  Chwnh, 
for  Jaekean  and  Chdhy,  Sochdale. 


March  14  and  21, 1885. 

(Before  Dikmait,  J.) 

Sellobs  v.  Matlock  Local  Boasd.  (a) 

PvUie  Health  Act  lS7S^Erection  of  wrindl'^ 
Nuisance — Alteration  by  local  authority  of  level 
of^  street — Interference  with  adjoming  owner's 
right  of  access  to  Remises  ahuUing  on  me  street-^ 
Injunction — Compenao^toi^— 38  a  89  Viet,  c,  55, 
88.  39, 149, 264,  m. 

Where  a  local  hoard  erects  a  vrinal  in  such 
a  posiHon  as  to  he  a  wuisance  inQvrious 
to  neighbouring  premises,  the  owner  of  such 
premises  is  entUJea  to  an  injunction  restraining 
the  heal  hoard  from  continuing  the  nuisance, 
since  sect.  29  cf  the  Public  Health  Act  1875  does 
not^  confer  wpon  the  local  hoard  a  right  to  create  a 
wudsance  without  being  liable  to  an  action. 

Where  a  local  hoard  is  a  highway  a/uthoriiy,  it  has  the 
power  to  alter  for  the  accommodation  of  the  public 
the  level  of  any  street,  though  such  alteration  may 
interfere  vnth  the  free  access  of  the  enjoining 
owners  to  their  property  abutting  on  the  street. 
Any  remedy  that  the  adjoining  owners  may  have^ 
except  on  the  ground  of  unreasonable  conduct  on 
the  part  of  the  local  authority,  should  he  by  way 
Af  c&mpensaiion  under  sect.  3(^  of  the  FM%c 
Health  Act  1875,  and  not  by  injunction. 

!the  defendants,  the  Local  Board  of  MaUoek,  erected 
a  urinal  on  a  piece  of  ground  part  of  which 
belonged  to  the  plaintiff.  The  urinal  was  erected 
near  to  a  petrifyifig  well  belonging  to  the  pUMmliff; 
this  well  was  an  object  of  itUerest  in  the  neigh- 
hourhood,  and  was  teased  by  theplamtiff;  it  was 
,a  source  of  proft  to  the  lessees.  It  was  proved 
that,  espenculy  in  hot  weather,  the  urinal  was  a 
nuisance  to  those  visitors  who  came  to  see  the 
well,  and  that  its  continuance  in  its  present 
position  would  depreciate  the  value  of  the  weiU 
and  the  premises  near  it. 

Hdd,  that  the  plaintiff  was  entitled  to  an  injunction 
restraining  the  local  board  from  continuing  the 
nuisance  on  the  plaintiffs  land  w  so  near  to  it  as 
to  cause  a  nmsance  to  the  plairUiff  or  Tier  tenants 
or  lessees. 

Held,  also,  that  sect.  306  of  the  Public  Health  Act 
1875  did  not  apply  to  such  a  case  so  as  to  make 
compensation  and  not  an  action  the  proper 
remedy. 

The  plaint^  possessed  an  inn  and  stables  which 
stood  bade  from  the  high  road,  and  in  front  of 
them  wets  an  open  space  which  untU  shortly  before 
the  action  had  been  open  to  and  on  a  level  with 
the  road.  The  defendants  had  made  a  footpath 
onthe  road  outside  the pladni^s land wUh raised 
herb-stones,  hut  left  openings  so  that  carriages 
could  still  go  in  from  and  out  into  the  road,  but 
not  at  every  part  of  the  boundary.  The  plamt\ff 
claimed  an  injunction  against  the  loccU  board 
restraining  tJiem  from  maintaindng  the  kerb- 
stones and  erections  as  being  an  interference  with 

<«)  Btpoitadliy  W.P.  SvmuT,  -Em^  BMritot«>«tX«w. 


her  right  to  hofoe  access  for  aXL  purposes  to  every 
portion  of  the  highway  adjoining  ike  property. 
Held,  that  as  sect.  149  of  the  Public  HeaUh  Ad 
1875  gives  power  to  the  local  authority  to  eamse 
ike  soU  of  amy  street  which  is  or  at  amy  Hnte 
becomes  a  hioMvay  repairable  by  the  inhabitamts 
at  large  wUnin  any  urban  district  to  be  raised^ 
lowered,  or  altered  as  they  may  think  fct^  and 
may  place  and  keep  in  repair  fences  and  posts  for 
the  safety  of  foot  passengers,  the  defendants  cmdd 
not  be  restrained  by  injunction  from  keeping  «p 
the  raised  footpath  for  the  accommodation  of  the 
public,  ana  that  amy  remedy,  exeept  on  the  grinumd 
of  unreasonable  conduct  on  thepart  of  we  local 
authoritu,  ought  to  be  sought  byway  ofoompensa- 
tion  under  sect.  308  of  the  Public  HeaUk  Act 
1875. 

This  was  an  action  tried  before  Denman,  J.  at 

the  winter  assizes  18B5  held  at  Derby,  and  was 
reserved  for  further  consideration.  The  facts 
appear  sufficiently  in  the  judgment. 

The  plaintiff  claimed  an  injunction  to  restrain 
the  defendants  from  maintainmg  and  continuing^ 
either  upon  the  plaintiff's  land  or  partly  upon  the 
plaintiff^s  land  and  partly  on  the  highway 
adjoining  the  plaintifrs  land  and  premises  at 
Matlock,  in  the  county  of  Derby,  a  public  -orinal 
there  erected  by  the  defendants,  and  altematiTely 
from  maintaining  and  continuing  the  urinal 
upon  lands  adjoining  the  plaintifrs  lands  and 
premises,  so  as  to  be  a  nuisance  to  the  plaintifs 
land  and  prraoises,  and  from  maintaining  and 
continuing  certain  kerb-stones  and  erections 
obstructing  access  from  the  highway  to  and  from 
the  plaintiff's  land  and  premises  thereto  adjoining, 
and  otherwise  from  interfering  with  the  nlain- 
tifPs  use  and  enjoyment  of  pluntifPa  lana  and 
premises. 

By  38  &  39  Yict.  c.  55,  s.  39  : 

Any  urban  authority  may,  if  they  think  fit,  proride 
and  maintain  in  proper  and  oonyenient  aitnaiioiiifl. 
urinals,  water-olosets,  earth  closets,  privies  ana 
ashpits,  and  other  similar  oonTenienoes  for  public  aocom- 
modation. 

By  sect.  149: 

All  streets  being  or  which  at  any  time  become 
highwavB  repairable  hy  the  inhabitants  at  large  within 
axnr  urban  district,  and  the  payementB,  stones,  and 
other  materialB  thereof,  and  all  building  implements 
and  other  things  proTided  for  the  purposes  thenof, 
shall  Test  in  and  be  under  the  con&ol  of  the  urban 
authority. 

The  urban  authority  shall,  from  time  to  time,  cause 
all  such  streets  to  be  leyeUea,  payed,  metalled,  flagged, 
channelled,  altered  and  repaired  as  occasion  nuqr 
require :  they  may  from  time  to  time  cause  the  soil  <x 
any  suon  street  to  be  raised,  lowered  or  altered  as  th^ 
may  think  fit,  and  may  place  and  keep  in  repair  fences 
and  posts  for  the  Bafeiy  of  foot  passengers. 

By  sect.  264  : 

A  writ  or  process  shall  not  be  sued  out  against,  or 
served  on  any  local  authority,  or  any  member  thereof, 
or  any  officer  of  a  local  authority,  or  person  aethag  in 
his  aid,  for  anything  done  or  intended  to  be  dcoie.  or 
omitted  to  be  done  under  the  proyisiona  of  this  Act, 
until  the  expiration  of  one  month  after  notice  in  writing 
has  been  seryed  on  such  local  authority,  member, 
officer,  or  person,  clearly  stating  the  cause  of  action, 
and  the  name  and  place  of  abode  of  the  intended  plain- 
tiff, and  of  his  attorney  or  agent  in  the  cause :  and  on 
the  trial  of  any  such  action  the  plaintiff  shall  not  be 
permitted  to  go  into  eyidenoe  of  any  cause  of  action 
which  is  not  stated  in  the  notice  so  seryed ;  and  unless 
such  notice  is  proyed  the  jury  shall  find  for  the  deCsa- 
dsnt. 
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Eroy  mieh  aeiioii  ahall  be  oonunenoed  within  six 
months  next  after  the  aoeming  of  the  canae  c^  aotion, 
and  not  ofterwarda,  and  shall  he  tried  in  the  oonnty  or 
place  where  the  oanae  of  action  ooeoned,  and  not  else- 
^^ere. 

Bj  sect.  d06 : 

When  any  person  sustains  any  damaffe  bT  reason  of 
the  -  ezeroise  of  any  of  the  powers  of  this  Act.  in 
nlaiion  to  any  matter  as  to  which  he  is  not  himseu  in 
deSanlt,  fall  compensation  shall  be  made  to  snoh  person 
hy  the  local  authority  exercising  snch  powers ;  and  any 
dispute  as  to  the  fact  of  dama^  or  amount  of  com- 
pensation shall  be  settled  by  arbitration  in  manner  pro- 
vided l^  this  Aot,or  if  the  compensation  claimed  does 
not  exceed  the  sum  of  201.,  the  same  may  at  the  option 
of  either  party  be  ascertained  hj  and  recovered  before  a 
court  of  summary  jurisdiction. 

Diigdale,  Q.C.  and  Apfleton  for  the  defen- 
danta.'-This  action  is  suoBtantially  one  for  a 
trespasB,  therefore  the  local  board  were  entitled 
to  a  notice  of  action  under  sect.  264  of  the  Public 
Health  Act  1875,  though  where  it  is  only  for  an 
injnnctian  they  are  not  so  entitled : 

Flower  v.  Low  Lsyion  Local  Boaard,  36  L.  T.  Bep. 
N.S.286;5Ch.DiT.a47. 

Thed9th  section  of  this  Act  enables  the  orban 
authority  to  erect  and  set  up  these  conTeniences, 
and  if  any  damage  is  done  to  persons  by  their 
aet,  the  proper  remedy  is  by  reference  to  arbi- 
tration. There  is  a  case  of  Vernon  y.  Vsitry  of 
8i.  Jame9,  Wegbninater  (44  L.  T.  Bep.  N.  8.  229; 
16  Ch.  Div.  449),  which  may  be  cited  against  ns ; 
bat  that  case  is  distinguishable  from  i^e  present 
cm  the  ground  that  the  Public  Health  Act  1855 
did  not  contain  in  its  compensation  clause  snch 
wide  terms  as  are  used  in  sect.  808  of  the  Public 
Health  Act  1875. 

Jfersey  Doekg  and  JETarbour  Board  r,  Q%bb9,  H  L.  T. 

Bep.  N.  S.  477;  L.  Bep.  1  H.  L.  98; 
Metropolitan  Asyhtm  DUtrict  t.  Hill,  44  L.  T.  Bep. 

N.  S.  658 ;  6  App.  Cas.  198, 

are  in  our  favour.  The  urinal  in  question  was  a 
considerable  accommodation  to  the  public ;  its 
situation  was  proper  and  convenient;  and  the 
propriety  and  convenience  of  these  erections  is  a 
matter  for  the  local  board  aloue.  An  injunction 
against  them  should  only  be  granted  where  they 
exceeded  their  rights  and  there  was  no  other 
remedy  available : 

Story's  Equity  Jurisprudence,  sect.  864 ; 
Ooodeon  y.  BiOiardion,  80  L.  T.  Sep.  N.  8.  1^: 
9  Ch.  App.  221. 

A  nuisance  under  sect.  91  of  the  Public  Health 
Act  1875  must  be  something  injurious  to  health, 
and  there  are  subsequent  sections  which  provide 
a  machinery  for  its  abatement : 

Mayor y  Jjfc,  of  Scarborvugh  y.  Scarhorovgh  Sanitary 
Authority,  34  L.  T.  Eep.  N.  S.  768 ;  1  Ex.  Div.  341 

As  regards  the  kerb-stones,  the  local  board  were 
clearly  acting  within  their  rights  and  authority 
under  sect.  149  in  raising  the  path,  to  which  the 
plaintiff  objects. 

MeUoT  Q.C.  and  W,  Qraham  for  the  plaintift.*— 
The  plaintiff  here  does  not  seek  damages  or  'com- 
pensation for  the  trespass,  but  she  claims,  as  she 
IS  entitled  to  do,  an  injunction  to  restrain  the 
local  board  from  continuing  the  existence  of  an 
undoubted  nuisance ;  therezore  no  notice  of  action 
on  her  part  was  necessary.  This  is  not  a  matter 
far  which  the  plaintiff  could  have  obtained  an 
adequate  reme^imder  the  compensation  clause 
of  tne  Act,  viz.,  sect.  308.  That  section  only 
applies  where  the  thing  complained  of  was  done 


upon  a  public  highway.  The  board  has  no 
right  to  commit  a  trespass  upon  private  property,, 
nor  to  make  such  an  erection  as  this  on  a  pubha 
highway  where  it  will  be  a  nuisance  to  a  neigh- 
bouring landowner.  The  local  board  cannot  erect 
a  uriiuu  evBn  upon  land  whioh  is  vested  in  them 
BO  as  to  be  a  nuisance  to  individuals  in  Uie  nid^» 
bonrhood: 

Vernon  v.  Vettry  qf  8t.  JameB,  WiMtmintter  {vhi  mypJ)^ 

Cwr.  ad/o,  wiM. 

Mcurtk  21.— DsHMAir,  J.  (after  desorifaing   the 
property).— I  am  therefore  of  opinion  that  there 
IS  no  ground   for  holding   that   Uie  plaintiifB 
predecessor  in  title  had  deoioated  the  Umd  to  the 
public  in  snch  a  way  as  to  justify  the  def endaots 
m  treating  it  as  part  of  the  highway.    The  d^en- 
dants  therefore,  m  1888,  erected  the  urinal  mainly 
or  partly  on  the  plaintiff's  land.    The  plaintiff^ 
efvidence  has  also  satisfied  me  that  the  urinal  is  a 
nuisance  in  the  sense  in  which  a  similar  ereotien 
was  held  to  be  a  nuisance  in  the  case  of  Vemwh^ 
V.  Veetry  of  8i.  James,  Weetmineter  (44  L.  T. 
Bep.  N.  8.  229;  16  Oh.  Div.  44i9).    It  was  ocn* 
tended  by  Mr.  Dugdale  and  Mr.  Appleton  for 
the  defendants  that    no  injunction   could    be 
granted  because  notice  of  action  had  not  been 
given,  and   because  the  action  had   not  been 
bronght  within  six  months   of   the  act   doae^ 
and  thai  sect.  264  of  the   Public  Health  Act 
1875  applied.    But  it  is  now  weU  settled  that  that 
section  affords  no  answer  to  an  action  for  an 
injunction  to  restrain  a  nuisance  {Flower  v.  Low 
Leyton  Local  Board,  36  L.  T.  Bep.  N.  S.  236, 760 ;  5 
Ch.  Div.  347),  and  I  cannot  draw  any  distinction 
between  the  case  of  an  injunction  founded  on 
a  trespass  or  an  actionable  nuisance  and  any  other 
sort  of  injunction,  as  I  was  invited  to  do.    It  was 
also  contended  that  sect.  306  applied,  and  that 
the  remedy  was  by  compensation  and  not  by 
action.    This  would  be  so  if  the  Act  contained 
aai^  powers  to  the  board  to  erect  urinals  upon 
private  ground,  but  there  are  none.    Nor  dlo  I 
think  that  it  can  be  contended,  after  the  decision 
in  Vernon  v.  Veetry  of  8t  Jame$,  Weebndnster  {ubi 
sup.),  though   decicted   on   somewhat    different 
language,  that  the  power  given  by  sect.  39  of  the 
Aet  ^1875  to  erect  urimus  in  "  proper  and  eom- 
venient  places  "  carries  with  it  a  right  to  create 
a  nuisance  without  being  liable  to  an  action. 
Indeed,  I  think  the  langoage  of  the  section  there 
relied   on   was   more  favourable   to   the   local 
authority  thfui  the  words  of  sect.  39.    I  am,  for 
these  reasons,  of  opinion  that  the  plaintiff,  who 
was  bound  to  protect  the  interests  of  her  lessees, 
is  entitled  to  an  injunction  restraining  the  defen- 
dants from  continuing  the  urinal  upon  the  plain- 
tiff's land,  or  so  near  to  it  as  to  cause  a  nuisance 
to  the  plaintii!^  her  tenants,  or  lessees.     As  to 
the  rest  of  the  plaintifrs  claim,  I  think  it  is 
much  less  substantial.     Besides  the  triangular 
piece  of  land  she  has  some  land  abutting  upon 
the  same  high  road,  consisting  of  an  inn  and 
some  stables.    These  stand  back  from  the  road, 
and  in  front  of  them  is  an  open  space  which 
has  been  left  open  to,  and  on  a  level  with,  the 
road  until  irecently,  when  the  defendants  made 
a  footpath   on  the  road  outside  the  plaintiff's 
land   wi^   raised   kerb-stones,    but   left    <^en- 
ings    so   that   carriages  can   still   go   in   m>m 
and  out  into  the  road,  although  not  at  every 
part  of  the  boundary  as  heretofore.    The  plain- 
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tiff  contended  that  this  was  an  interference 
with  her  right  to  haye  access  for  all  pur- 
poses to  erery  portion  of  the  highway  ad- 
joining the  propcHrty.  The  defendimts,  as  to 
this  cause  of  action,  relied  upon  sect.  149  of 
the  Act,  and  I  think  that  that  section  does  giye 
the  defendants  power  to  do  what  they  have  done. 
The  words  are  very  large  and  apply  to  all  "  streets 
being  highways  repairable  by  tne  inhabitants  at 
large;"  that  this  is  such  a  highway  I  cannot 
doniyt.  It  was  a  turnpike  roa^bnt  the  tmsts 
have  expired,  and  it  is  part  of  the  main  road 
from  Manchester  to  Derby.  It  is  therefore  Tested 
in  the  board,  and  placed  under  its  control  by 
sect.  149.  Then  that  section  provides  that  **  the 
urban  authority  8haU  from  time  to  time  cause  all 
such  streets  to  be  levelled,  paved,  altered  and 
repaired  as  occasion  may  require,"  and  that  "  ther 
may  from  time  to  time  cause  the  soil  of  such 
street  to  be  raised,  lowered,  or  altered  as  thej 
may  think  fit,  and  may  place  and  keep  in  repair 
fences  and  posts  for  the  safety  of  foot  pas- 
sengers." Looking  at  the  whole  of  the  clause 
together,  I  think  it  cannot  be  contended  that 
wherever  any  person  has  land  adjoining  the  road 
which  has  remained  undistingpiished  from  the 
road  perhaps  for  centuries,  we  oan,  as  a  matter  of 
course,  restrain  the  local  authorities  from  making 
a  raised  footpath  for  the  accommodation  of  the 
public  on  a  part  of  the  road  which  is  vested  in 
them,  whenever  by  so  doinff  they  may  render  it 
impossible  for  the  time  for  the  owner  of  the  land 
to  draw  up  a  carriage  close  to  the  exact  boundary 
of  his  land,  or  to  enter  his  land  at  eveir  inch  of 
the  boundary.  I  am  of  opinion  that  this  is  a 
case  in  which  the  landowner's  remedy,  at  all 
events,  in  the  absence  of  any  unreasonable  con- 
duct on  the  part  of  the  local  authority,  is  to 
claim  compensation  under  sect.  906  of  the  Act. 
Moreover^  I  am  of  opinion  in  this  case  that  no 
substantial  injury  has  been  done  to  the  plaintiff 
by  the  kerb-stones  complained  of.  As  to  tnis  part 
of  her  claim,  therefore,  I  decline  to  make  any 
order  restraining  the  defendants.  With  remrd 
to  the  costs,  I  think  that  they  must  be  paid  by 
the  defendants,  so  far  as  the  general  costs  of  the 
action  and  the  costs  of  the  part  upon  which  the 
plaintiff  has  succeeded  are  concerned ;  but,  so  &r 
as  the  defendants  have  been  put  to  any  costs  by 
resisting  the  claim  for  the  discontinuance  of  the 
existing  kerb-stones,  they  must  be  allowed  to 
set  these  off  against  the  costs  allowed  to  the 
plaintiff. 

JudgmevUfor  the  pUUnt^aa  to  the  nmaanee; 
no  order  for  an  vnjwnetion-  as  to  the  oh' 
strudion  of  access  to  plaintiff's  land. 

Solicitors  for  the  plaintiff,  Browntowasid  Rows, 
for  Broum  and  Ainsworth,  Stockport. 

Solicitors  for  the  defendsoits,  Le  Biehe  and  Bon, 
for  T.  E.  Neufhold,  Matlock  Bath. 
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BaJtwrdwy,  Mwy  9, 1885. 

(Before  Lord  Colebidgb,  0 J*.,  Gavx,  Day,  Smith, 

and  Wills,  JT  J.) 

Big.  o.  Macbovald.  (a) 

La/re&ny  ly  ha/Hee'^Contract  5y  if^amt^Hire  and 
purchase  system — Conversion  of  hired  goods 
during  hoMneni — Bpedad  |»vperiy-*24  j-  25  Fict 
6.  96,  s,  8. 

If.,  a  nmnor,  hiredfumUure  on  the"  hire  andvur* 
ehase**  system  under  a  contract  hf  which  he 
nndertooh  to  pay  for  the  fwrniiure  %n  auarterly 
inetahnenis.  After  having  paid  four  of  such  in- 
stalments, and  previously  to  the  fifth  tnsiaJmsnt 
becoming  due,  M.  removea  and  sold  thefumitmre 
without  the  "knowledge  and  consent  of  the  person 
from  whom  it  w<u  hired,  and  havtna  been  in- 
dieted  for  lareenu  of  furMure  of  whim  he  was  a 
haHee,  was  found  guuty. 

BM,  upon  a  case  reserved  ai  ihe  trial,  that,  ihowg/h 
the  contract  was  void  hy  reason  €fM's  minoriti, 
the  bailment  was  nevertheless  eomg^eted  on  ue 
delivery  of  ihe  furniture;  ihat  the  baHmmU 
created  a  epedal  property  in  ihefwnwture  whUs 
in  M*s possession :  and  thai  the  ahuee  of  mtA 
special  propeHywcu  an  <ui  of  larceny  wsder  2^  f 
25  Viet.  cM,  s.  8,  of  which  M.  was  righHy  con- 
victed. 

This  was  a  case  reserved  at  the  Easter  Quarter 
Sessions  for  the  county  of  Devon  for  the  decisiai 
of  the  Court  for  Consideration  of  Crown  Cases 
Beserved,  from  which  it  appeared  that  John  Law- 
rence Macdonald  was  indicted  at  such  sessions  for 
larceny  as  baUee  of  goods,  the  property  of  James 
Humphrey  Brown. 

On  the  trial  it  was  proved  that  the  prosecutor 
was  a  draper  and  furniture  broker  in  Torquay, 
and  that  in  March  1884  he  supplied  godds  to  the 
prisoner  under  a  contract  in  writing  entered  into 
with  him  by  the  prisoner,  which  contract  was  in 
the  words  following,  that  is  to  say : 

This  indenture,  made  and  entered  into  this  7th  day  of 
March  1884,  between  James  Humphrey  Brown,  of  5S, 
Lower  Union-sla^et,  in  the  pariah  of  Tormoham,  in  the 
oonnty  of  Devon,  of  the  one  part,  and  John  Lawrenoe 
Maodonald,  of  Glendower,  Torre  vale,  in  the  pariah  of 
Tormohun,  Devon,  of  the  other  part,  witncmeth  that 
the  said  James  Humphrey  Brown,  iiia  heira  and  aangni, 
agree  to  let  on  hire  all  and  every  the  goods,  fumitee, 
and  effects  particularly  speoified  in  the  aohedule  hereto 
annexed,  and  which  goods,  fomiture,  and  effeota  have 
been  placed  in  or  upon  a  certain  meeanage  or  dweUia|- 
houae  and  premiaea  known  as  Glendower  aforoaain. 
Now  this  indenture  witneaaeth  that  the  aaid  John  Iaw- 
rence  Macdonald  agrees  to  hire  for  the  term  of  forty-two 
months  at  tiie  sum  of  81.  per  quarter  all  and  singular  the 
goods  and  effects  the  property  of  the  aaid  Jamea  Hum- 
phrey Brown,  his  heira  and  aasigna,  and  which  goods 
are  more  fully  described  in  the  schedule  or  inventoiy 
marked  "A.,  sad  signed  by  the  said  Jamea  Humphrey 
Brown  and  the  said  John  Lawrenoe  Maodonald  at  a 
quarterW  rental  of  81.  payable  by  quarterly  instalments 
on  the  7th  day  of  June,  the  7th  day  of  September,  the 
7th  day  of  December^  and  the  7th  day  of  March,  aiid  so 
on  aa  long  aa  the  hiring  herein  croated  ahaQ  oontinae. 
And  further  it  is  hereby  agreed  and  declared  b]r  the  said 
John  Lawrence  Macdonald  that  he  will  not  injure  cr 
damage  the  said  furniture,  goods,  and  effeota,  or  giTS 
any  biU  of  sale  upon  them,  or  eren  remore  the  same  or 
anr  part  of  them  without  the  consent  in  writing  of  the 
aaid  James  Humphrey  Brown,  his  heirs  and 


first  had  and  obtained  for  either  pnrpoae,  and  afaall  and 
will  keep  and  preserve  the  aaid  fundtitre,  gooda,  and 
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effeets,  and  efrery  part  thereof,  in  mioli  state  and  oon- 
dition  as  at  present  (reasonable  wear  and  tear  only  ex- 
cepted), making  good  and  replacing  all  snoh  articles  of 
the  same  kind  and  yalne  as  may  be  broken,  damaged,  or 
destroyed.  And  it  is  hereby  agreed  by  the  said  John 
Ijbwrenoe  Maodonald  that  if  the  instaiments  of  hire  be 
not  paid  according  to  the  terms  hereinbefore  stated,  or 
if  any  ezecntion  be  allowed  from  npj  conrt  or  courts  to 
be  levied  npon  the  said  go<>dB,  fnmitnre,  and  effects  ex- 
plained or  set  forth  in  ue  inyentory,  then,  and  in  either 
of  snch  cases,  the  said  Jsmes  Hnmphrey  Brown,  his 


heirs  or  assigns  or  aathorised  agen|,  shall  haye  imme- 
diate power  to  enter  in  npon  the  saiomessnage or  dwell- 
ing-honse  and  take  fall  possession  of  the  saia  fomitnre, 
gvwda,  uid  effects,  and  remoye  the  same  therefrom  with- 
oat  any  forther  consent  of  the  said  John  Lawrence  Mao- 
donald, who  shall  bear  and  pay  all  legal  expenses  that 
may  arise  by  the  said  James  Humphrey  Brown,  his  heirs 
and  assi^pis,  being  put  nnto  by  the  remoyaJ  thereof ;  and 
farther,  it  is  expressly  understood  and  agreed  by  the  said 
James  Hunmhzey  Brown  and  the  said  John  Lawrence 
Maodonald  that  the  goods,  famitare,  uid  effects  haye 
been  folly  purchased  and  paid  for.  And  the  said  John 
Lawrence  Maodonald  shall  i>ay  for  the  insurance  against 
loss  by  fire  of  the  said  furniture,  goods,  and  effects  in 
the  sum  of  1001.  from  the  7th  day  of  March  1884,  and 
shall  dischazge  the  premium  of  the  said  policy,  to  be  in 
the  name  uod  in  the  fay  our  of  the  said  James  Humphrey 
Brown.  And,  lastly,  it  is  hereby  agreed  between  the  said 
raarties  that,  untu  default  shall  oe  made  by  the  said 
John  Lawrence  Maodonald  in  the  terms  and  conditions 
before  expressed,  the  said  John  Lawrence  Macdonald 
shall  and  may  quietly  hold  and  enjoy  the  said  goods, 
fnmiture,  and  effects  under  the  proyisions  and  terms 
hereinb^ore  stated,  paying  interest  on  the  total  amount 
contuned  in  the  azoresaid  schedule  at  the  rate  of  5  per 
cent,  per  annum  monthly  or  quarterly. 

It  was  farther  proved  that  the  prisoner  paid 
the  first  four  quarterly  instalments,  and  no  more, 
and  that  he  afterwards,  without  notice  to  the 
prosecntor,  and  without  the  consent  or  knowledge 
of  the  prosecutor,  removed  the  goods  mentioned 
in  the  indictment,  being  part  of  those  supplied 
him  under  the  contract,  and  sold  the  same. 

It  was  also  proved  that  the  prisoner  was  bom 
<m  the  2l8t  May  1865,  and  so  was  not  of  full 
age  when  he  entered  into  the  contract  above 
set  out,  and  the  objection  was  thereupon  raised 
by  counsel  on  his  behalf  that  there  was  no  case  to 
go  to  the  jury,  inasmuch  as  the  only  larceny 
attempted  to  oe  proved  against  the  prisoner  was 
larceny  of  goods  of  which  he  was  at  the  time 
bailee  by  virtue  of  the  contract  above  set  out. 
Whereas,  by  reason  of  the  prisoner  bein^  under 
age  when  he  entered  into  tne  contract,  the  con- 
tract was  void,  and  therefore  did  not  operate  to 
create  a  bailment  within  the  meaning  of  the 
24  A  25  Vict,  c  96. 

The  Court  let  the  case  go  to  the  jury,  and  on 
the  jury  returning  a  verdict  of  guilty,  sentenced 
the  prisoner  to  four  months'  imprisonment  with 
hara  labour,  but  reserved  the  pomt  raised  for  the 
decision  of  the  court.  The  question  for  the  court 
to  decide  was  whether,  upon  the  facts  above  set 
<mt,  there  was  any  evidence  befpre  the  court  to 
support  the  charge  laid  in  the  indictment. 

The  Hon.  B.  Coleridge  for  the  prisoner. — ^The 
foundation  of  the  indictment  here  was  the  bail- 
ment. A  bailment  is  a  contract,  resulting  from 
delivery  (Stoiy  on  Bailments),  and  the  question 
therefore  is,  Can  an  infant  enter  into  a  contract 
of  bailment  P  In  MUU  v.  Chraham  (1  Bos.  &  Pull. 
New  Bep.  140)  Mansfield,  C.  J.  said :  '<  For  want 
of  a  capacity  in  the  infant  to  make  a  complete 
contract,  no  bailment  was  made."  The  contract 
was  therefore  incomplete  by  reason  of  the  prisoner's 
minority,  and  no  baihnent  being  made,  ne  cannot 


be  convicted  of  larceny  as  bailee.  [Cavs,  J. — ^A 
bailment  implies  a  promise.  In  the  case  of  an 
infant  you  say  a  promise  would  not  be  implied  PI 
The  question  was  raised  with  regard  to  a  marriea 
woman,  the  wife  of  a  carrier,  who  took  goods  of 
which  her  husband  was  a  bailee,  in  Bea.  v.  Bob$on 
(9  Cox  C.  C.  29),  but  in  that  case  there  was  a 
count  for  simple  larceny,  and  the  court  decided 
upon  that  count,  and  do  not  seem  to  have  been 
quite  certain  whether  a  married  woman  could  be 
convicted  of  larceny  as  a  bailee.  I  submit  that 
this  point  is,  therefore,  doubtful  at  least.  [Cave, 
J. — ^Two  counts  are  never  required  now.  A  bailee 
may,  under  sect.  3,  be  convicted  on  a  count  for 
larceny.]  In  Beg,  v.  Bohsan  the  learned  judges 
merely  expressed  their  minds.  [Lord  Cole&idge, 
C.  J. — It  seems  to  have  been  admitted  that  the 
wife  was  not  a  bailee,  as  she  could  not  contract, 
but  that  was  immaterial,  because  in  that  case 
there  were  two  points  raised.]  To  support  the 
indictment  here,  the  prosecution  niust  rely  on  the 
contract.  [Cave,  J. — ^Not  unless  it  was  in  the 
indictment.!    The  possession  here  was  riffhtfuL 

SCave,  J. — ^No,  not  if  the  bailment  was  void.  The 
Lefendant  was  only  in  possession  on  the  condition 
that  the  goods  should  he  returned  if  the  instal- 
ments were  not  paid.  If  he  was  not  a  bailee,  he 
had  no  right  to  tilie  ^oods.  Skit^,  J. — If  a  man 
delivers  goods  to  an  mfant,  and  the  infant  refuses 
to  return  the  goods,  does  trover  lie  P]  An  action 
for  trover  will  not  lie  against  an  infant  for  goods 
which  are  not  necessaries.  Where  goods  are 
delivered  to  a  man  who  afterwards  sells  them 
fraudulently,  that  man  is  not  guilty  of  larceny. 
[Dat,  J. — ^A  bailee  is  a  man  entrusted  with  the 
possession  of  goods  subject  to  a  condition.]  The 
prisoner  was  not  a  trustee ;  had  he  obtained  the 

goods  with  a  fraudulent  intention,  he  would  no 
oubt  be  liable.  [Shith,  J.~If  a  minor  hires  a 
horse,  and  rides  off  with  it,  is  not  he  guilty  of 
stealing  the  horse  P]  In  Wright  v.  LewMM'd 
(30  L.  J.  366,  C.  P.)  Byles,  J.  said:  "The  law 
is  settled  that  a  married  woman  is  with  her 
husband  liable  for  her  torts;  but  that,  on 
the  other  hand,  she  is  not  liable  on  her  con- 
tracts made  during  coverture.  The  law  is  the 
same  as  to  infants.  They  are  liable  for  their 
torts,  but  not,  with  certain  exceptions,  upon  their 
contracts."  And  in  BarOett  v.  WeLU  (31  L.  J.  67, 
Q.  B.)  Cockbum, C. J. said:  '*  The  decisions  inequity 
do  not  show  that  a  fraud  is  an  answer  to  a  plea  of 
infancy,  which  both  in  law  and  equity  is  a  defence 
to  any  proceeding  on  the  contract.  Granted  that 
equity  may  compel  the  infant  to  make  restitution, 
but  that  at  once  converts  the  action  from  an 
action  on  the  contract  to  one  in  tort."  Though 
you  can  brin^  an  action  for  tort  against  an  infant, 
it  is  otherwise  where  the  tort  is  concerned  with 
a  contract.  Ldl  Bwma/rd  v.  Haggis  (32  L.  J.  191, 
C.  P.)  there  was  an  independent  tort.  [Cave,  J.— 
Why  is  the  prisoner  here  not  guilty  of  a  crime, 
although  he  obtained  the  furniture  under  a  con- 
tract P  J  Because  the  terms  upon  which  he  was  in 
possession  of  the  furniture  were  embodied  in  a 
contract.  In  Jennings  v.  BundaU  (8  T.  B.  335)  it 
was  held  that  a  plaintiff  could  not  convert  an 
action  founded  on  contract  into  a  tort  so  as  to 
cluurge  an  infant  defendant.  [Shith,  J. — If  an 
infant  sells  goods  trover  will  lie,  but  not  an  action 
for  their  non-delivery.]  If  the  prisoner  has  com- 
mitted anything,  surely  it  has  heen  a  breach  of 
I  contract.    He  luid  a  special  property  in  the  fur- 
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nitnre  and  had  the  lawfal  poBsession  of  it,  he 
cotdd  therefore  have  mamtained  an  action  of 
trover  in  respect  of  it.  [Wills,  X — But  when  he 
sold  the  goods  he  pnt  an  end  to  the  boihnent  by 
his  wrongffnl  act,  which  was  an  act  inconsistent 
with  the  bailment.]  The  relationship  between 
the  parties  was  nevertheless  one  of  bailment,  and 
therefore  conld  not  found  criminal  proceedings. 
The   instalments    due    having    been  paid,  the 

f  prisoner  had  a  special  property  in  the  inmiture. 
Day,  J. — ^I  do  not  think  that  he  was  bound  by 
the  contract ;  he  was  a  simple  bailee  and  bound 
to  g^ve  up  the  goods  intrusted  to  him.]  In 
Beg,  V.  Wilson  (49  L.  J.  13,  M.  G.)  which  was  a 
prosecution  of  an  in&nt  under  the  Debtors  Act, 
it  was  held  that  the  infant's  contracts  being  void 
under  the  Infants'  Belief  Act  1874,  he  comd  not 
be  convicted  under  the  Debtors  Act.  [Wills,  J. — 
That  case  failed  because  the  in&nt  could  have  no 
creditors.]  In  order  to  convict  of  lu*oeny  it  is 
necessary  that  there  should  have  been  a  fraudu- 
lent intention  at  the  time  of  delivery.  In  Reg,  v. 
MaWiewB  (28  L.  T.  Bep.  N.  8. 646)  it  was  held  that 
a  conviction  of  larceny  could  not  be  sustained 
where  it  was  found  that  at  the  time  of  finding 
cattle  on  his  land  the  prisoner  did  not  intend  to 
steal  them,  but  that  the  intention  came  on  him 
afterwards.  [Gave,  J. — ^There  was  no  condition 
annexed  to  delivery  there.  A  condition  will 
prevent  the  obtaining  legal  possession.  Here, 
although  the  contract  is  not  enforceable,  it  never- 
theless shows  the  condition  upon  which  the  fur- 
niture was  delivered,  and  it  shows  that  trover 
would  have  lain,  and  though  the  price  could  not 
have  been  recovered  from  the  infant,  the  ffoods 
themselves  could.]  The  only  evidence  of  the 
manner  in  which  the  prisoner  became  possessed 
of  the  goods  is  the  contract,  that  contract,  being 
by  the  Infants'  Belief  Act  void,  cannot  be  evidence, 
and  there  is  therefore  no  evidence  of  larceny  by 
the  prisoner  when  a  bailee  of  this  furniture. 

McKeUar,  on  behalf  of  the  Grown,  was  not  called 
upon. 

Lord  GoLEKiDOE,  G.J. — I  am  of  opinion  that 
this  conviction  must  be  affirmed.  The  prisoner 
was  indicted  for  larceny  as  a  bailee.  I  am  not 
sure  that  the  whole  argument  has  not  been  upon 
an  irrelevant  point,  for  it  is  doubtful  whether  the 
words  "  as  bailee  "  are  rendered  necessary  by  the 
Act,  sect.  3  of  which  enacts  that :  "  Whosoever, 
being  a  bailee  of  any  chattel,  money,  or  valuable 
security,  shall  fraudulently  take  or  convert  the 
same  to  his  own  use  or  the  use  of  any  person 
other  than  the  owner  thereof,  although  he  shall 
not  break  bulk  or  otherwise  determine  the  bail- 
ment, shall  be  guilty  of  larceny,  and  may  be  con- 
victed thereof  upon  an  indictment  for  larceny." 
I  will  assume,  however,  that  the  words  "as 
bailee  "  are  material,  and  that  being  so,  it  is  said, 
on  behalf  of  the  prisoner,  that  he  cannot  be  con- 
victed under  such  an  indictment,  because  he 
obtained  the  goods,  in  respect  of  which  he  was 
indicted,  on  a  contract  which  is  void;  that 
since,  by  reason  of  his  infancy,  he  could  not  enter 
into  a  contract,  he  could  not  be  guilty  of  larceny 
as  a  bailee.  Now,  a  contract  certainly  does 
arise  out  of  a  bailment ;  but,  on  the  other  hand, 
a  bailment  is  "  a  delivery  of  goods  in  trust,  upon 
a  contract,  express  or  implied,  that  the  trust  shall 
be  duly  executed,  and  the  goods  restored  by  the 
bailee  as  soon  as  the  purpose  of  the  bailment 


shall  be  answered :"  (2  Kent's  Gom.  559.)  Bail- 
ment is  then  completed  by  delivery;  it  is  a 
delivery  of  goods  m  trust.  Here  the  goods  were 
delivered  under  circumstances  which  created  a 
special  property  in  them,  and,  while  that  special 
property  existed,  the  prisoner,  if  he  abused  that 
special  property,  is  guilty  of  larceny  under  the 
statute.  The  Act  was  passed  to  provide  against 
this  kind  of  crime.  In  my  opinion  the  prisoner, 
though  a  minor,  ^yus  been  guilty  of  this  offence 
because  he  had  a  property  under  the  bailment 
separate  from  any  contract. 

Gave,  J. — ^I  am  also  of  opinion  that  this  convic* 
tion  must  be  supported.  Bailment  is  a  delivery 
of  goods  upon  a  condition,  and,  though  in  the  case 
of  an  infant  a  contract  cannot  be  implied,  the 
delivery  upon  condition  nevertheless  exists.  In 
my  opinion  the  delivery  on  condition  creates  a 
property  in  the  goods  as  against  the  world  until 
the  condition  is  fulfilled,  and  the  infant  can  main- 
tain an  action  even  if  the  real  owner  of  the  goods 
disturbs  him  in  the  possession  of  that  property. 
The  law  recognises  a  special  property  such  as 
that  created  by  the  dehvery  of  the  furniture  in 
the  present  case,  and  in  my  opinion  the  prisoner 
is  a  bailee,  and  though  he  cannot  be  liable  in  an 
action  of  contract,  he  is  within  the  mischief  of  the 
Act,  and  the  conviction  was  therefore,  in  my 
opinion,  right. 

Day,  Suite,  and  Wills,  JJ.  concurred. 

CowvicUon  affirmed,  (a) 

Solicitors  for  the  prosecution.  Ford,  Lloyd, 
Barflett,  and  Michehnore, 

Solicitors  for  the  prisoner,  Hamlyn  and 
Hutehins. 


Satvrday,  June  13, 1885. 

(Before  Lord  Golbbidgs,  G. J.,  Gbove  and  Field, 
JJ.,  HuDDLESTON,  B.,  and  Gave,  J.) 

Beo.  v.  Sakpson.  (5) 

False  pretences — Sale  of  farm  stock — Stock  sttbieet 
to  hill  of  sale — Onus  of  proof  of  consejtt  of  hiU  of 
sale  holder — RepresevUaiion  of  ownership, 

8.  was  tenant  of  a  farm  over  all  the  live  and  dead 
stock  on  which,  and  all  other  live  and  dead  f am 
stock  which  at  any  time  thereafter  should  be  in 
or  about  the  premises,  he  had  granted  a  &iZZ  of 

(a)  A  donbt  having  been  expressed  bv  one  of  the 
learned  jndges  who  formed  the  court  when  iJie  above 
decision  in  Ksg,  v.  Macdonald  was  given,  as  to  the  oorreei- 
ness  of  the  decision,  the  case  was  re-argued  npon  the 
20th  inst.,  before  a  Court  composed  of  the  following 

J'udges,  viz.  :  Lord  Coleridge  C. J.,  Grove  and  Denman, 
r  J.,  Pollock,  B.,  Field,  J.,  Hnddleston,  B.^Manis^, 
Hawkins,  Mathew,  Cave,  Day,  Smith,  and  WiUs,  JJ. 
Previously  to  the  commencement  of  the  ar^iunent  Lord 
Coleridge,  C.J.  said  that  the  court  did  not  intend  to  sit 
as  a  court  of  appeal  from  the  Court  of  Criminal  Appeal 
as  composed  on  the  9th  May,  but  were  about  to  sit, 
because  of  the  doubt  already  referred  to,  in  order  to 
consider,  with  the  assistance  of  the  learned  oounsel 
engaged  in  the  case,  the  soundness  of  the  judgment 
delivered  by  that  court ;  and  did  not  intend  bv  any 
judgment  they  might  give  to  aif ect  the  record  of  that 
judgment.  After  hearing  an  elaborate  argument  on 
the  part  of  both  the  counsel  for  the  prisoner  and  the 
oounsel  for  the  pro«ecution,  the  learned  judges  retired 
to  consider  their  judgment ;  and  upon  returning  into 
court  Lord  Coleridge,  C.J.  announced  that  the  majority 
of  the  judges  were  of  opinion  that  tiie  conviction 
had  been  rightly  upheld  on  the  previous  occasion. 

(&)  Reported  by  B.  OuvmieHAM  Olsv,  Bsq.,  Barristarat-Lsw. 
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9dle.  In  the  ordinary  course  of  huMnew  8. 
would  have  been  at  liberty  to  aeU  stock  on  the 
farm,  bid  two  months  after  the  granting  of  the 
bill  of  sale  he  sold  aU  the  farm  stock  which  was 
vjHm  the  farm  without  anything  being  said  as  to 
the  ownershyp  of  the  stock,  or  as  to  the  existence 
of  the  bilX  of  sale.  No  evidence  was  given  by  S. 
at  the  trial  of  an  indict  tnent  against  him  for  false 
pretences  to  prove  that  he  had  obtained  the  leave 
of  the  bill  of  sale  holder  to  the  selling  of  the  stock 

•    in  question. 

Held,  ihai  the  owus  lay  tmon  S.  of  proving  thai  he 
had  leave  to  seU  the  stock,  cmd  not  ufon  the  prose* 
ewtion  ;  thai  8.  had  by  the  act  of  setlina  the  stock 
represented  himself  as  being  the  absolute  owner 
thereof;  and  that  the  prosecutor  had  paid  for  the 
etock  in  the  belief  that  8.  had  authority  to  seU 
the  same,  and  was  guilty  of  the  offence  of  obtain^ 
ing  money  by  false  pretences. 

Beg.  V,  Hazzlewood  (48  /.  P.  151)  not  followed,  (a) 

Cass  stated  for  the  decision  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  hy  the 
Dorsetshire  Quarter  Sessions,  as  follows : — 

At  the  Easter  Quarter  Sessions  for  the  county 
of  Dyrset,  holden  at  Dorchester,  on  the  7th  April 
1885,  Joseph  Stone  Sampson  was  charged  on  an 
indictment  (a  copy  of  which  is  hereunto  annexed) 
with  obtaining  money  by  fake  pretences,  on  the 
21st  March  1878,  with  intent  to  cheat  and 
defraud. 

Sampson  in  1878  rented  and  carried  on  a  farm 
at  Longburton,  in  the  said  county,  which  farm  he 
had  held  for  many  years. 

On  the  2l8t  Jan.  1878  he  gave  a  bill  of  sale  to 
the  National  Deposit  Bank,  Nos.  16  and  17, 
Bussell-street,  Covent  Gk^rden,  Middlesex  (of 
which  said  iMUik  Alexander  Sargant  Cochrane, 
banker,  was  described  as  the  sole  proprietor),  of  all 
his  furniture,  live  and  dead  farm  stock,  growing 
crops,  utensils  and  instruments  of  husWidry, 
and  other  goods  and  chattels  which  at  any  time 
thereafter  should  be  in  or  about  the  said  premises. 
The  consideration  paid  was  lOOOI.,  and  tne  bill  of 
sale  was  for  1500*.,  being  5001.  for  interest  and 
expenses. 

The  bill  of  sale  was  registered  on  the  28th  Jan. 
1878. 

The  original  bill  of  sale  was  given  in  evidence, 
and  a  copy  annexed  to  this  case.  A  witness 
(Thomson,  cashier  of  the  bank)proved  prisoner's 
signature  to  the  biU  of  sale.  Witness  stated  that 
the  biU  of  sale  was  read  over  to  prisoner,  either 
by  witness  or  by  Cochrane,  he  could  not  remember 
which ;  he  knew  it  was  so  read  over  because  it  was 
their  general  rule  to  do  so.  Witness  said :  "  If  a 
farmer  wished  to  sell  stock  in  the  ordinary  way 
of  business,  we  should  allow  it,  but  not  to  strip 
the  farm."  Witness  stated  that  actions  were 
brought  against  several  parties  (amonfl^st  them 

(a)  The  facts  in  Beg.  t.  HoMMletoood  were  as  follows : 
H.  crffered  drapery  stdok  to  B.  for  a  snm,  stating  it  was 
M  right  and  not  inonmbered,  and  B.  paid  the  money 
and  took  possession.  It  was  disooYered  that  a  third 
party  held  a  bill  of  sale  for  doable  the  snm  paid,  and  he 
entered  and  seised  the  stock.  H.  beinpr  indicted  for  false 

Sretenoes/ it  was  held  by  Lord  Colendffe,  O.J.,  Pollock, 
L,  and  Lopes,  J.  (Denman  and  Mamsty-JJ.  dissen- 
tienttbus),  that  it  did  not  sufficiently  appear  that  the 
mon^  was  parted  with  in  oonseqnenoe  of  the  aUeged 
false  pretenoe,  and  that  the  attention  of  the  jnzv  nad 
not  been  called  to  this,  nor  to  the  words  nsed,  nor  to  the 
qnestion  whether  those  words  unpozted.  a  false  pretence 
as  alleged. 

Hag.  Cab.— -Vol.  ZIII. 


prosecutor)  in  respect  of  stock,  &o.,  comprised  in 
the  bill  of  sale,  and  purchased  b^  them  of  the 
prisoner  without  consent,  and  that  judgment  was 
given  in  favour  of  the  holder  of  the  bill  of  saJe 
(Cochiane).  Witness  said:  ''I  did  not  give 
prisoner  leave  to  dispose  of  the  stock  **  (meaning 
the  stock  mentioned  in  the  indictment). 

In  the  beginningof  the  month  of  March  in  the 
same  year,  Edwin  Hockey,  a  butcher  and  dealer 
(residmg  some  nine  miles  from  prisoner's  &rm), 
saw  prisoner  at  Yeovil  market,  and  asked  prisoner 
if  he  had  anything  for  sale.  He  replied  he  had  a 
few  odd  sheep.  Hockey  called  at  the  prisoner's 
subsequently,  and  bought  some  sheep  and  cows, 
and  paid  for  them.  Prisoner  told  witness  that  he 
should  have  some  cows  and  calves  for  sale  after  a 
time,  and  some  couples  (ewes  and  lambs),  and  he 
asked  witness  whether  he  could  find  a  customer." 
Witness  said,  "I  saw  Collard  (prosecutor)  and 
told  him  what  theprisoner  told  me."  Witness  went 
with  the  prosecutor  to  the  prisoner's  farm  on  the 
20th  March  1878,  and  he  understood  a  deal  was 
made.  The  next  day  he  was  present  when  prose- 
cutor paid  prisoner  86dL  for  the  stock  he  had 
bought  the  previous  day.  Witness  had  known 
prisoner  more  than  twenty  years,  and  did  not 
think  there  was  aujrthing  curious  about  the  trans- 
action. Prosecutor  was  with  prisoner  on  the 
farm  about  an  hour  making  the  deal.  Witness 
considered  8d3L  was  a  fair  price  for  the  stock 
bought. 

Henry  Collard,  the  prosecutor  (a  farmer  and 
dealer  residing  about  nine  miles  from  the  pri- 
soner's farm),  said  he  went  to  the  &brm  with 
Hockey.  Prisoner  was  in  a  field  and  he  went  to 
him  and  with  him  looked  at  the  sheep.  Prisoner 
'*  showed  some  ewes  [and  lambs,  and  some  odd 
sheep.  Prisoner  gave  me  a  price  for  the  sheep, 
then  he  showed  me  some  yearling  heifers  in  an 
orchard  and  some  cows  in  a  yard  and  in  a  field, 
and  two  colts.  Prisoner  gave  me  a  price  for  the 
cows,  colts,  and  sheep.  The  whole  came  to  863Z. 
I  did  not  know  a  word  about  a  biU  of  sale.  I 
bought  it  because  I  heard  prisoner  had  it  for 
sale.  I  should  not  have  bought  it  had  I  heard  of 
the  biU  of  sale." 

The  following  questions  were  put  by  counsel 
for  the  prosecutor,  aud  objected  to  by  counsel  for 
prisoner : 

Q.  Whose  stock  did  you  believe  it  to  be  P  A. 
Sampson's. 

Q.  WhyP  A.  I  believed  it  to  be  Sampson's 
because  it  was  on  his  farm,  and  because  1  had 
known  him  for  many  years  as  a  farmer. 

Q.  Whv  did  you  part  with  your  money  P  A. 
Because  I  bought  the  stock  and  paid  for  it  in  the 
usual  way  of  business. 

The  inventory  of  the  stock  was  proved,  and  two 
of  prisoner's  former  labourers  (a  carter  and  a 
shei^erd)  were  called  and  gave  evidence  as  to 
the  stock  on  the  farm,  and  that  Hockey  and 
prosecutor  came  to  the  farm  and  bought  all  of 
the  stock.  The  carter  said  "  he  knew  tnere  was 
a  bill  of  sale,  it  was  common  talk." 

Counsel  for  prisoner  submitted  that  upon  the 
foregoing  facts  there  was  no  case  to  go  to  the 
jury  to  sustain  an  indictment  for  false  pretences. 
The  summary  of  his  reasons  being :  (1)  Prisoner 
had  power  to  sell  with  permission  under  the  bill  of 
sale.  The  bill  of  sale  was  given  to  Cochrane,  the 
sole  proprietor  of  the  National  Deposit  Bank,  and 
there  was  no  sufficient  evidence  to  show  that 
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consent  wnii  not  given.  Cochrane  bad  not  been 
called.  (2)  No  evidence  of  any  false  pretence. 
(3)  No  evidence  that  the  pretence  (if  any)  was 
false  in  the  absence  of  Cochrane ;  and  (4)  No 
evidence  that  the  prosecutor  was  induced  to  part 
with  his  money  in  consequence  of  anjrthing  done 
or  said  by  prisoner;  but,  on  the  contrary,  the 
evidence  went  to  prove  that  prosecutor  acted  con- 
sistently with  his  own  knowledge  and  belief  in  the 
transaction:  (see  Reg,  v.  Hazzlewood,  48  J«  P. 
151.) 

The  Court  declined  to  stop  the  case  and  left  it 
to  the  jury. 

In  summing  up  I  submitted  all  these  points  to 
the  jury,  and  tola  them  that  there  must  be  a  real 
substantive  pretence  of  an  existing  fact  not  neces- 
sarily in  words  ;  that  it  must  be  false  that  is  nega- 
tived; that  it  must  be  the  inducement  to  the 
prosecutor  to  part  with  his  money,  i.e.,  an  essential 
part  of  the  inducement ;  that  I  did  not  think  the 
ordinary  course  of  dealing  between  vendor  and 
purchaser  under  such  circumstances,  i.e.,  a  sale  of 
farming  stock,  would  be  sufficient,  but  that  some- 
thing must  be  shown  to  have  taken  place  beyond 
such  ordinary  dealings,  and  it  did  not  appear  to 
me  there  was  any  evidence  to  that  effect.  After 
some  time  the  jurv  found  the  prisoner  guilty,  and 
added  they  founa  prisoner  sold  the  stock  with 
intent  to  defraud. 

Having  considerable  doubt  as  to  the  sufBciency 
of  the  acts  of  the  prisoner,  as  detailed  in  evidence, 
to  constitute  a  false  pretence,  I  agreed  to  reserve 
a  case  for  the  opinion  of  this  court,  and  postponed 
passing  sentence.  Prisoner  was  allowed  out  on 
bail  till  the  next  Midsummer  Quarter  Sessions, 
when  he  was  to  come  up,  if  called  upon,  for  judg- 
ment. 

The  questions  for  the  opinion  of  the  court  are : 
1.  Whether,  upon  the  above  facts,  there  was 
evidence  of  a  false  pretence  sufficient  to  sustain  an 
indictment  for  the  offence  P  2.  Whether  there 
was  evidence  to  support  the  false  pretences,  or 
either  of  them,  as  laia  in  the  indictment  r 

If  either  of  these  questions  is  answered  in  the 
negative  the  conviction  to  be  quashed ;  otherwise 
to  stand  affirmd.  John  Floter, 

Chairman  of  the  Dorset  Quarter  Sessions. 

E.  P.  Wille$  on  behalf  of  the  prisoner. — ^The 
transaction  between  the  prisoner  and  the  prose- 
cutor was  simply  an  ordinary  business  transaction. 
A  mere  sale  without  the  statement  or  writing  of 
any.  pretence  is  not  a  false  pretence  under  the 
statute.  Secondly,  there  was  nere  no  evidence  to 
show  that  the  prisoner  was  not  legally  entitled  to 
sell ;  and,  thirol^,  there  was  no  evidence  that  the 
prosecutor  was  induced  to  part  with  his  money 
by  reason  of  anv  false  pretence.  In  Beg.  v. 
MeaJcin  (11  Cox  C,  C.  270),  where  the  defendant 
induced  the  prosecutor  to  lend  him  money  on  a 
bill  of  sale  of  furniture  and  the  joint  and  pro- 
missory note  of  the  defendant  and  another  person, 
by  representing  that  the  furniture  was  unin- 
cumbered, whereas  the  defendant  had  previously 
given  a  bill  of  sale  of  the  same  furniture  to 
another  person,  although  not  to  its  full  value, 
the  defendant  was  held  guilty  of  an  indictable 
false  pretence.  But  there  the  inducement  was 
contained  in  a  declaration  made  on  oath  which 
stated  that  the  furniture  was  tho  defendant's, 
and  that  he  had  not  charged  or '  incumbered  it. 
While  in  Beg.  v.  Hazzlewood  (48  J.  P.  151),  » 


stronger  case  than  the  present,  for  there  the 
defendant  made  a  false  statement,  the  court 
quashed  the  conviction.  Here  there  was  no  state- 
ment nor  representation  of  any  kind  made ;  there 
was  nothing  whatever  beyond  the  actual  selling 
of  the  goods.  [Lord  Coleridge. — Does  not  a 
man  who  sells  me  goods  represent  that  he  is  the 
owner  of  the  goods  by  the  act  of  selling  P]  He 
might  be  selling  with  the  consent  of  the  owner, 
and  there  was  nothing  to  show  that  the  consent 
of  the  owner  had  not  been  obtained.  [Lord 
Coleridge. — ^That  was  for  the  defendant  to 
show.]  I  submit  that  Beg.  v.  Hazzlewood  is  a 
similar  and  much  stronger  case  than  the  present, 
and  that  the  court  is  governed  by  it. 

Castle,  for  the  prosecution,  was  not  called 
upon. 

Lord  Coleridge,  C.J. — This  matter  is  too  clear. 
It  is  not  necessary  that  a  false  pretence  should 
be  made  by  words  or  writing.  A  is  sufficient  if 
it  be  made  by  words,  acts,  or  otherwise.  I  am  of 
opinion  that  the  pretence  made  by  the  defendant 
here  by  his  acts  was  a  false  pretence  within  the 
meaning  of  the  statute.  It  is  laid  down  in  the 
case  of  Eiehliolz  v.  Bannitter  (17  C.  B.  N.  8.  723) 
by  Erie,  C.J.  that:  "In  almost  all  the  trans- 
actions of  sale  in  common  life,  the  seller  by  the 
very  act  of  selling  holds  out  to  the  buyer  that  he 
is  the  owner  of  the  article  he  offers  for  sale.  The 
sale  of  a  chattel  is  the  strongest  act  of  dominion 
that  is  incidental  to  ownership.  A  purchaser 
under  ordinary  circumstances  would  naturally  be 
led  to  the  conclusion,  that,  by  offering  an  article 
for  sale,  the  seller  affirms  that  he  has  a  title  to 
sell,  and  that  the  buyer  may  enjoy  that  for  which 
he  parts  with  his  money."  Here  the  representa- 
tion was  clearly  made  in  accordance  with  that 
doctrine,  and  was  clearly  false.  I  am,  therefore, 
of  opinion  that  the  conviction  must  stand. 

Grove  and  Field,  JJ.,  Huddlestov,  B.,  and 

Cave,  J.  concurred.  Convidum  affirmed. 

Solicitor  for  the  prosecution,  8.  Hohhi,  Wells. 
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COURT   OF   APPEAL. 

Feb.  24  and  25, 1885. 

(Before  Bkbtt,  M.B.,  Baggallay  and  LnrnLBT, 

L.JJ.) 

Beg.  on  the  prosecution  of  John  Abbott  v.  The 
Commissioners  of  Sewers  for  the  Levels  of 
Fobbing,  (a) 

APPEAL  FROM  THE  QUEEN's  BENCH  DIVISION. 

Sewers — Commission — Liability  to  repair  sea  wall 
— Ba/mage  caused  hy  extraordinary  tide — Evi' 
dence  of  liability — Presentments — Commissioners 
owning  land  in  level — Interest — Invalidity  of 
orders. 

The  prosecutor  was  the  owner  of  land  on  the  shore 
of  the  Tham^es  within  the  jurisdiction  of  the 
Commissioners  of  Sewers  for  the  Levels  of  Foh* 
bvng.  The  la/nd  lay  bdoiw  the  2eveZ  of  the  river  at 
high  water,  and  was  protected  from  inuTidation  at 

(a)  Rerorted  by  P.  B.  HOTOEi.s  Eaq.,  B«rriBter-«t-L*r. 
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every  flood  Ude  hy  ancient  sea  waGs,  the  date  of 
the  construction  of  which  was  not  knovm. 

OnihelBthJan,  1881,  there  occurred  an  esBtraordmary 
9tortn  and  high  tide,  and  the  sea  waUfrontxnq  the 
prosecutor^ s  land  was  breached  hy  the  water  from 
the  river,  which  flowed  through  and  over  the  walls 
of  the  Iwel  and  submerged  a  large  portion  of  the 
land. 

PrmfiousUf  to  the  ISth  Jan,  1881  ths  sea  toall  teas  in 
a  good  state  of  repair  and  sufficient  to  resist  the 
flow  of  ordinary  tides. 

Immediatek/  after  tlie  \^h  Jan.  1881  the  marsh 
baiUffj  by  direction  of  the  derh  to  tlie  commis- 
sioners, gave  notice  to  the  prosecutor  to  repair 
the  wall,  which  lie  did,  and  on  the  Ihth  ^eb. 
1881  and  the  9th  March  1882,  at  the  general 
courts  of  sewers,  the  commissioners  ordered  the 
prosecutor  to  do  certain  further  repairs  to  the  sea 
waU,  which  were  rendered  necessary  by  the 
extraordinary  tide  of  the  \^h  Jan.  188*1.  These 
orders,  which  were  based  on  a  presentm^ent  made 
many  years  previously,  were  complied  with  by 
the  prosecutor. 

The  prosecutor  applied  for  a  writ  qf  mandamus 
directed  to  the  commissioners^  convmandvng  them 
to  reimburse  the  eaopenses  incurred  by  hvm  in 
repairina  the  damage  done  to  the  sea  wall  by  the 
^orm  of  the  l%th  Jan.  1881,  and  aU  expenses 
ificurred^  in  complying  with  the  orders  of  the 
commissioners,  and  to  make  raies  and  do  all  such 
a,cts  as  rwight  be  necessary  for  such  reiinburse' 
inent. 

The  prosecutor  contended  that  he  was  not  liable  to 
repayr  damage  caused  to  the  waU  by  egstra' 
ordinary  weather  or  tides.  The  commissioners 
contended  that  his  liability  extended  to  aU  repairs, 
whether  rendered  necessary  by  ordinary  or  extra- 
ordinary  weather  or  tides,  and  they  endeavoured 
to  prove  this  liability  by  certain  presentments  of 
juries  and  other  documents  found  amwng  the 
papers  and  books  of  the  commissioners. 

Held,  that  the  burden  of  proof  was  on  the  commis- 
sioners  to  establish  the  extent  of  the  prosecutoi'^s 
liabilUy,  and  tliat  they  had  failed  to  prove  thai  he 
was  liable  to  tnake  good  aU  damage  however 
caused;  that  the  prosecutor  was  only  liable  to 
make  good  damage  which  could  in  some  way  be 
traced  to  his  or  his  predecessors*  default  in  keeping 
up  the  wall  .against  ordinary  floods,  and  that  the 
aamage  to  tlie  waU  mentioned  in  the  case  was  iwt 
such  as  he  was  bound  to  repair. 

Held  also,  that  the  prosecutor  loas  entitled  to  a 
mandamus  to  be  reimbursed  the  expense  of 
repairing  the  wall  under  the  direction  of  the 
m^xrsh  bailiff,  and  also  the  expense  of  repairing 
the  waU  under  the  orders  of  tlie  commissioners, 
becatise,  if  those  orders  were  not  adjudicaJtions, 
they  were  no  answer  to  the  atiplicaiion  for  a 
mandamus;  and,  if  they  were  aajudications,  tliey 
ought  to  be  set  aside  on  the  ground  that  some  of 
ihe  commissioners  who  made  the  orders,  being 
themselves  owners  of  land  in  the  level,  were  dis' 
qualified  on  tlhe  ground  of  interest. 

JvdgvMni  of  Lord  Coleridge,  GJ.  atid  Cave,  J. 
varied, 

Thb  defendants,  who  were  the  GommissionerB  of 
Sewers  for  the  levels  within  the  parishes  of 
Fobbing  and  other  places,  appealed  from  two 
judgments.  The  first  appeal  was  from  the  judg- 
ment of  Lord  Coleridge,  C.J.  and  Care,  J.  on  a 
bpocial  casCj  directing  a  ma/ndavii^  to  issue  to  the 


defendants,  ordering  them  to  make  good  to  the 
prosecutor,  Mr.  Abbott,  certain  expenses  incnrred 
by  him  in  repairing  a  sea  wall,  and  to  levy  rates 
for  that  purpose. 

The  second  appeal  was  from  another  judgment 
of  the  same  court,  flrrai^tinff  a  certiorari  to  bring 
up  and  quash  two  orders  of  the  defendants,  dated 
respectively  the  15th  Feb.  1881  and  the  9th 
March  1882,  on  the  ground  that  two  of  the  com- 
missioners who  took  part  in  the  making  of  those 
orders  were  disqualified  by  reason  of  interest, 
being  owners  of  land  within  the  level. 

The  facts  are  shortly  stated  in  the  head- 
note,  and  more  fully  in  the  special  case,  which 
is  set  out  in  the  report  of  the  first  Judgment 
of  the  Divisional  Court  (51  L.  T.  Rep.  IH.  S.  227). 

F.  Meadows  White,  Q.C.,  Finlay,  Q.O.,  and 
K.  E.  Digby  for  the  appellants. 

Charles,  Q.C.  and  ChanneU  for  the  respondents. 

The  nature  of  the  arguments  used  on  the  first 
appeal  appears  sufficiently  from  the  judgments  of 
the  Divisional  Court  and  of  the  Court  of  Appeal. 

The  following  cases  and  statutes  were  referred 
to: 

Hudson  V.  Tahor,  86  L.  T.  Bep.  N.  S.  402 ;  2  Q.  B. 

Div.  290 ; 
R.  Y.  Keighley,  10  Coke,  188  a ; 
R.  T.  The  Cimimiasioners  of  Sewers  for  Somerset,  8 

T.  E.  312 ; 
R.  The  Commissionera  of  Sewers  for  Essex,  1  B.  A  C. 

477; 
R.  T.  The  Commissioners  of  Sewers  for  Pagham,  8 

B.  &C.  355; 
Reg.  v.  Leigh,  10  A.  A  £.  888 ; 
Rsg.  Y.  Warton,  2  B.  &  S.  719;  31  L.  J.  265,  Q.  B. ; 
Reg.  Y.  The  Inhabitants  of  Qreenhow,  35  L.  T.  Bep.' 

N.  S.  368;  1  Q.  B.  Div.  708 ; 
The  NUrO'Phoaphate  Company  v.  London  and  St. 

Kaiherine*s  thcks  Compamy,  87  L.  T.  Bep.  N.  8. 

880;  89  L.  T.  Bep.  N.  ^4S8;  9  Ch.  Div.  5»3; 
Nugent  r.  Smith,  84  L.  T.  Bep.  N.  S.  827 ;  1  C.  P. 

Div.  428 ; 
NiehoUs  Y.  Maraland,  85  L.  T.  Bep.  N.   S.   725; 

2£x.  Div.  1; 
Henley  y.    The   Mayor  of  Lyme,  5   Bing.  91;   8 

B.  &  Ad.  77  ;  1  Bin^.  N.  C.  222; 
The  Attomey-Oeneral  v.   TomUne,  42  L.  T.  Bep. 

N.  8.  880;  14Ch.  DiY.  58; 
3  A  4  Will.  4,  0.  22,  ss.  13, 15,  47 ; 
24  &  25  Yiot.  0. 188,  as.  33,  47. 

Finlay,  Q.C.  (jP.  Meadows  White,  Q.C.  and 
K.  E.  iHqbv  with  him),  for  the  defendants,  in 
support  ot  the  second  appeal. — ^The  orders  which 
it  IS  sought  to  impeach  are  valid,  and  are  binding 
on  the  prosecutor.  The  fact  that  two  of  the  com* 
missioners  owned  land  in  the  level  is  no  disquali- 
fication, but  rather  the  contrary.  If  it  had  been 
intended  that  commissioners  should  not  act 
under  such  circumstances  it  would  have  been 
expressly  so  provided,  and  there  is  nothing  to 
this  effect  in  any  of  the  statutes.  Their  acting 
can  be  justified  on  the  ground  of  necessity.  He 
referred  to 

23Hen.  8,  0.  5,  B.  8; 

3  &  4  Wm.  4,  o.  22,  8. 1 ; 

24  A  25  Viot.  o.  183,  a.  38 ; 

Risa.  Y.  Ths  Commissionsrs  for  ChsUenham,  1  Q.  B. 

Ashbyy.  White,  1  Smith's  L.  C.  227, 6th  ed.  ; 
IHmes  Y.  The  Proprietors  of  the  Grand  Junctioik 

Canal,  3  H.  of  L.  Oaa.  758 ; 
Wildes  Y.  Russell,  L.  Bep.  1  C.  P.  722 ; 
Thorpe  v.  Adams,  23  L.  T.  Bep.  N.  S.  810;  L.  Bep. 

60.  P.  125. 

ChanneU  (Charles,  Q.C.   with   him),  for    the 
respondent,  was  stopped  by  the  Court. 


5M 


MAGISTRATES^  OASES. 


Gt.  or  Aff.]      Big.  v.  Thx  Coioiissioinsss  or  Sswvbs  fok  thi  Lbyjuls  or  FoBBme.     [Ot.  or  Arr. 


Bbett,  M.B.^I  think  the  beet  way  of  dealing 
with  this  case  is  to  take  the  point  raised  by  the 
second  appeal  first.  It  is  necessary  to  consider 
the  position  of  the  two  orders  of  the  commis- 
sioners—that of  the  15th  Feb.  1881  and  that  of 
the  9th  March  1882.  As  to  these  orders  the 
appellants  are  in  this. dilemma :  either  the  orders 
are  not  adjudications,  and  if  so  afford  no  answer 
to  the  application  for  a  mandamus ;  or  they  are 
adjudications,  and  are  bad  on  the  ground  that 
some  of  the  commissioners  were  interested.  As 
to  the  point  raised  by  the  first  appeal,  I  agree 
with  the  judgment  delivered  by  Lord  Coleridge, 
C. J.  in  the  court  below, '  and  I  think  that  if  an 
extraordinary  flood  takes  place,  and  the  frontagers 
are  not  liable  to  make  good  the  damage  whicti  it 
causes,  the  commissioners  are  bound  to  levy  a 
rate  to  meet  the  expense  of  repairing  such 
damage.  Here  the  arbitrator  has  found  that 
there  was  an  extraordinary  flood.  I  am  inclined 
to  think  that  this  must  m  taken  to  mean  such 
a  flood  as  a  reasonable  person  could  not  antici- 
pate. The  question  then  is,  whether  the  fron- 
tagers are  bound  to  pay  for  the  damage  occasioned 
by  such  an  extraordmary  flood.  Where  there 
are  commissioners  of  sewers  and  a  level,  and 
where  there  is  evidence  of  prescription  by  which 
the  frontagers  are  liable  to  repair  the  sea  wall, 
is  such  liability  only  a  liability  to  repair  damage 
occasioned  by  any  flood  which  is  not  extra- 
ordinary, or  does  it  extend  nJso  to  the  case  of 
damage  occasioned  by  an  extraordinary  flood? 
The  statement  of  the  law  in  R,  v.  Keighhy  (10 
Coke,  139a),  shows  how  we  ought  to  decide  this 
question.  It  was  there  resolved,  "That  if  one 
who  is  bound  by  prescription  to  repair  a  wall 
contra  fluoeum  mans,  and  he  keeps  the  wall  in 
good  repair,  and  of  such  height,  and  as  sufficient 
as  it  was  accustomed ;  and  by  the  sudden  and 
unusual  increase  of  water,  salt  or  fresh,  the  walls 
are  broken,  or  the  water  overflows  the  walls; 
that  in  this  case  the  Commissioners  of  Sewers 
ought  to  tax  all  such  persons  who  hold  any  lands 
or  tenements,  or  common  of  ppsture,  or  profit  of 
fishing,  or  have,  or  may  have,  any  loss,  damage, 
or  disadvantage  by  fbiy  manner  of  means  in  the 
same  places,  according  to  the  quantity  of  their 
lands,  Ac,  for  no  fault  in  this  case  was  in  him 
who  ought  to  repair  it."  That  is  to  say,  where 
there  is  a  prescription,  it  lays  on  the  frontager 
the  obligation  to  repair  against  all  floods  which 
are  not  extraordinary,  but  where  the  flood  is 
extraordinary  the  individual  is  not  liable,  but  the 
repMtirs  are  to  be  done  at  the  cost  of  the  level. 
This  view  of  the  law  is  adopted  in  B.  v.  7^  Com- 
miaeioners  of  Sewers  for  Somerset  (8  T.  R.  312).  The 
case  of  Reg.  v.  Leigh  (10  A.  &  E.  398)  shows  the 
view  of  the  judges  there  to  have  been  that  it  may 
be  shown  by  evidence  that  the  liability  of  the 
frontagers  is  greater  than  that  above  stated,  for 
it  may  be  shown  that  the  frontagers  are  liable 
to  repair  damage  caused  by  an  extraordi- 
nary storm.  The  question,  .werefore,  in  the 
present  case  is,  whether  the  prescription 
is  only  of  the  ordinary  kind,  or  whether 
it  has  been  proved  that  it  goes  beyond  this, 
and  includes  liability  to  repair  damage  occa- 
sioned by  an  extraordinary  storm.  Th»  case 
was  argiMd  by  looking  at  the  entries  in  the 
records  of  the  commissioners,  and  considering 
tbe  e#eet  jA  the  evidence  affordiBd  by  ^oee 
entries,  and  i»  my  opauoft  tkii  wm  tbe  proper 


way  to  argue  it.  I  think  the  documents  relating 
to  what  took  place  in  1791  afford  no  evidence  on 
which  we  can  properly  act  in  this  case.  It  is 
true  that  the  affidavit  sworn  at  that  time  by  the 
clerk  to  the  commissioners  mentions  an  exteaor- 
dinary  high  tide,  but  the  mere  use  of  the  word 
extraordinary  is  not  conclusive,  for  the  value  of 
that  expression  must  depend  on  the  man  who 
used  it;  and  if  we  Ipok  at  what  happened  and 
what  was  done  on  that  occasion,  I  think  the 
proper  inference  is  that  there  was  not  reallv 
an  extraordinary  high  tide.  The  subsequent 
records  afford  no  evidence,  until  we  come  to  the 
year  1874.  I  think  it  may  be  taken  on  the  finding 
of  the  arbitrator  that  there  was  then  an  extra- 
ordinary high  tide,  and  on  that  occasion  the 
frontagers  paid  the  expenses  of  repairing  and 
raising  the  walls.  The  question  is,  whether  the 
court  ou^ht  from  this  one  instance  to  infer  a 
prescription;  the  rule  is,  that  except  in  veij 
special  cases  one  instance  is  not  enough  for  this 
purpose.  It  seems  to  me  therefore  that  there  is 
not  any  evidence  on  which  we  ou^ht  to  say  thst 
the  Divisional  Court  was  wrong  m  arriving  at 
the  conclusion  that  no  IsTger  liaoility  is  imfMsed 
on  the  frontagers  than  the  liability  to  make  good 
damage  occasioned  by  an  ordinary  high  tide  or 
an  or£nary  storm,  if  that  is  so,  the  frontagBrs 
are  not  liable  to  pay  for  the  damage  occaeioued 
by  the  storm  of  the  18th  Jan.  1881.  Who  then  is 
liable  P  Unless  there  is  something  to  prevent  it 
the  whole  level  is,  and  a  rate  ought  to  be  made  by 
the  commissioners  to  defray  such  liability.  It  is 
said  that  the  prosecutor  in  doing  these  repairs 
was  a  mere  volunteer;  but  the  parties  all 
thought  at  the  time  that  the  frontagers  were 
bound  to  repair,  and  he  did  the  repairs  by  the 
order  or  at  tne  request  of  the  commissioners.  I 
think  therefore  that  as  to  these  repairs  he  cannot 
be  looked  upon  as  a  volunteer.  Ajb  to  the  amount 
included  in  the  third  order,  as  a  fact  I  have  no 
doubt  that  the  sapping  of  the  wall  was  the  result 
of  the  storm.  For  these  reasons  I  am  of  opinion 
that  there  ought  to  be  a  mxindamus  directing  the 
commissioners  to  levy  and  pay  over  the  whole 
amount.  I  wish  to  add  one  observation  with 
reference  to  a  passage  in  the  judgment  of  the 
Divisional  Court.  The  Court  say :  **  We  find  as 
a  matter  of  fact  that  the  prosecutor  is  only 
liable  to  make  good  dama^  which  can  in  some 
way  or  other  be  traced  to  his  or  his  predecessors' 
negligence  "  (51  L.  T.  Rep.  N.  S.  at  page  234).  I 
thmk  the  court  must  be  taken  to  have  mewit 
default  in  keeping  up  the  wall  against  ordinary 
floods,  not  negligence  generally.  ^ 

Baogallay,  L.J.  —  The  question  on  the  first 
appeal  is,  whether  there  is  enough  evidence  to 
estoblish  any  liability  on  the  part  of  the  frontagers 
to  repair  the  sea  wall  beyond  the  liability  as 
established  by  the  case  of  R,  v.  Keightey  (10 
Coke,  139a).  It  is  alleged  on  the  part  of  the 
appellants  that  there  is  here  evidence  of  a  greater 
liaoility.  There  is  no  evidence  of  the  occurreDCC 
of  an  extraordinary  high  tide  in  1791  except  the 
statement  in  the  affidavit  of  the  gentleman  who 
was  then  clerk  to  the  commissioners,  and  we  have 
no  information  as  to  whether  there  was  any 
neglect  on  the  part  of  the  persons  on  whom  the 
orders  were  made  on  that  ocoasion.  From  1791 
to  1874  the  entries  do  not  carry  the  liability 
beyond  cases  in  which  there  waa  ft^g|ig6noilL  ]& 
18/4  ordera  to  laise  tad  r^pmf  tAA  wall 


MAGISTRATES'  CASES. 


687 


Ct.  or  Apf.]  IiAHCASHnuB,  Ac,,  Txlbphovic  Exchahgb  Co.  v.  OvBUflBBBs  0?  Manchesteb.  [Gt.  07  App. 


made  and  carried  oat,  but  we  cannot  consider 
this  single  instance  as  snflBcient  to  establish  snch 
a  heavy  liability.  In  1881  it  is  fonnd  by  the 
arbitrator  that  there  was  an  extraordinary  storm 
and  hi|^h  tide,  and  it  appears  from  the  evidence 
that  foinr  days  before  this  storm  the  wall  had 
been  surveyed,  and  had  been  found  fit  to  resist 
any  ordinary  high  tide.  I  am  therefore  of  opinion 
that  the  evidence  to  show  a  liability  to  make  good 
damage  caused  by  extraordinary  storm  and  nigh 
tide  &il8.  As  to  the  other  Question,  which  is 
raised  by  the  second  appeal,  the  decision  of  the 
court  below  was  in  favour  of  the  prosecutor  as 
to  the  first  sum  expended,  but  against  him  as  to 
the  other  two,  on  the  ground  that  the  orders  of 
the  commissioners  were  judicial  decisions,  by 
which,  as  long  as  they  stood,  the  prosecutor  was 
bound ;  but,  if  this  is  so,  it  tells  against  the  com- 
missioners with  regard  to  the  second  appeal,  for, 
if  these  orders  were  judicial  decisions,  they  ought 
to  be  quashed  on  the  ground  that  some  of  those 
who  took  part  in  them  were  interested.  On 
these  grounds  I  am  of  opinion  that  the  order  pro- 
posed by  the  Master  of  the  Bolls  is  right,  and 
that  there  ought  to  be  a  mandatwuB  to  levy  the 
amount  of  the  three  sums. 

Li^DLET,  L.  J. — ^I  am  of  the  same  opinion.  The 
two  last  orders  are  treated  by  the  commissioners 
as  being  adjudications,  but  if  they  are  so  that  is 
the  rery  reason  why  they  ought  to  be  quashed, 
because  the  private  interest  of  the  owners  of  land 
in  the  level  contended  with  their  public  duty  as 
commissioners.  The  main  question  is  as  to  the 
extent  of  the  liability  of  Mr.  Abbott.  Trom  the 
evidence  it  appears  that  he  is  bound  to  repair 
and  keep  up  the  sea  wall ;  but  how  far  does  that 
liability  extend?  Mr.  Meadows  White  argued 
that  he  was  subject  to  a  general  liability,  which 
was  unlimited.  I  do  not  think  this  is  so.  The 
question  turns  on  whether  he  is  liable  for  damage 
occasioned  bv  an  extraordinary  storm.  As  to 
that,  the  burden  of  proof  is  on  the  commissioners, 
as  is  shown  by  the  case  of  B,  r.  Keighley  (10  Coke, 
199a).  No  doubt  there  is  some  evidence  in  sup- 
port of  the  appellants'  contention,  but  I  think  it 
is  too  vague  to  prevail.  The  strongest  case  is 
what  occurred  in  1874,  but  on  that  occasion  the 
cost  was  small,  and  the  orders  were  acquiesced 
in.  We  are  asked  to  infer  from  that  one  instance, 
and  from  the  fact  that  there  is  no  evidence  of 
the  commissioners  ever  having  repaired  the  wall, 
that  the  frontagers  are  liable  for  these  repairs. 
But  there  is  no  evidence  of  the  occurrence  of  anv 
such  extraordinary  storm  as  that  of  the  18th 
Jan.  1881.  Although  there  is  some  evidence  in 
support  of  the  appellants'  contention,  I  think  it  is 
not  sufScient. 

Judgment  varied,    Mandcm/us  to  isws  for  the 
whole  amount. 

Solicitors  for  prosecutor,  Thomeont  Son^  and 
Brookes, 

Solicitors  for  defendants,  Paierion,  Snow, 
Blo»amf  and  Co,,  {or  Oepp  and  Son,  Chelmsford. 
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Tuesday,  Dec,  2, 1884. 

(Before  Bbbtt,  M.B.,  and  Lindlet,  L.J.) 

Lancashibe  and  Che&hire  Telephonic  Exchange 
Company  (apps.)  v,  Oveeseers  op  Manchester 
(resps.).  (a) 

Poor   rate — TleZep/toud    wires,  poles,  and  attach' 
wants — Occupation — Bafeahility. 

A  tel^hone  company  were  tlis  owners  of  certain 
overhead  wires,  which  were  supported  by  poles 
fixed  in  the  around,  and  Jjy  attachments  to  the 
roofs  and  chtm/neys  of  buildvngs.  The  consent  of 
the  owners  and  oce/upters  of  the  land  a/nd  build" 
ings  was  in  every  case  fi/rst  obtained  in  written 
agreements,  by  which  the  company  undertook  to 
pay  an  annual  sum  as  an  acknowledgement,  to 
make  good  any  damage  that  nvigld  be  done  io  the 
property,  and  to  rem^ove  the  wires,  oMachments, 
ana  poles,  upon  notice  to  that  effect.  The  only 
access  to  the  wires  and  attachments  on  the  build- 
ings was  through  the  interior  of  the  buHdings  by 
the  permission  of  the  owners  or  occupiers,  and 
then  only  during  business  hours,  the  compa/ny 
having  no  key  or  other  way  of  obtaining  ad' 
mittcmce  ther^o.  Similarly  tJie  only  access  to 
the  poles  was  by  the  permission  of  the  owners 
or  oocupiers  of  the  land. 

Held  (affirming  the  judgment  of  Maihew  and  Day, 
JJ,)  that  the  telephone  company  had  sv^h  an 
**exclusiue  occupation"  of  those  parts  of  the 
buildings  to  which  the  wires  were  attached,  and 
of  the  land  vn  whdch  their  poles  were  fixed,  as 
would  render  them  Uable  to  be  rated,  and  tliat 
consequently  they  were  rateable  in  respect  of  their 
wvres,  aMawments,  amd  poles  taken  as  one  entire 
system. 

This  was  an  appeal  from  a  judgpient  of  Mathew 
and  Day,  J.J.  (reported  51  h,  T.  Rep.  N.  S.  160), 
upon  a  special  case  stated  for  the  opinion  of  the 
court  under  12  &  13  Vict.  c.  46,  s.  11. 

Hie  facts  are  fully  stated  in  the  report  of  the 
proceedings  before  the  Queen's  Bench  Division 
{ubi  sup.),  where  the  material  parts  of  the  special 
case  are  set  out. 

Upon  the  facts  there  stated,  the  Queen's  Bench 
Division  held  the  appellants  rateable. 

The  company  appeieded. 

Henn  Collins,  Q.C.  ( Webster  Q.C.  and  Bradbury 
with  him)  for  the  appellant  company. — ^The  ap- 
pellants contend  that  they  are  not  liable  to  be 
rated  in  respect  of  the  overhead  wires  and  their 
supports  which  are  attached  to  the  roofs  and 
chimneys  of  buildings.  They  have  no  independent 
or  exclusive  occupation  of  the  buildings  or  of 
these  parts  of  them;  their  occupation  is  merely 
permissive.  The  Divisional  Court  followed  the 
case  of  The  Electric  Telegraph  Company  y.  The 
Overseers  of  Sdlford  (11  Ex.  181),  but  that  case  is 
distinguishable,  because  there  the  company  was 
held  to  occupy  the  land  by  means  of  their  posts, 
whereas  here  the  company  has  a  mere  licence 
during  the  pleasure  of  the  owner  or  occupier  of 
the  building.  Waihins  v.  MiUon^next-Qraoesend 
(18  L.  T.  Rep.  N.  S.  601;  L.  Rep.  3  Q.  B.  360)  is 
applicable  to  this  case,  for  in  that  case  the  dis* 
tmction  between  occupation  and  mere  enjoyment 
was  recognised.  There  is  no  distinction  between 
rhe  licence  granted  to  the  company  in  this  case 
and  the  licence  to  use  a  bookstall  upon  a  railway 

<!»)  BqwrM  by  A.  A.  HOPlun  ^.  BarriatavtMittr. 
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platform  in  Smith  v.  The  Aaseiament  CommUiee  of 
Lambeth  (48  L.  T.  Bep.  N.  S.  67;  10  Q.  B.  Div. 
327),  or  the  licences  granted  in  Willing  v.  Aasess^ 
ynent  CommUiee  of  St.  Pancraa  (37  L.  T.  Kep.  N.  S. 
126;  2  Q.  B.  Div.  681);  Reg.  v.  Morriah  (32  L.  J. 
246  M.  C.)*  In  the  latter  case  the  judgments  laid 
stress  on  the  fact  that  the  refreshment  seller  was 
not  allowed  to  be  at  his  business  at  all  times,  and 
here  there  is  nothing  more  tlian  a  licence  to  attach 
wires,  and  to  maintain  those  wires  the  company  is 
dependent  upon  the  caprice  of  the  occupier. 
[LiNDLEY,  L.J. — Is  there  not  a  fixture,  and  are 
you  not  in  exclusive  occupation  of  that  fixture  P] 
There  can  be  no  exclusive  occupation  of  a  fixture 
as  such ;  only  as  evidencing  an  occupation  of  that 
in  which  the  fixture  inheres. 

Amhrose,  Q.C.  and  Smyly  for  the  overseers. — 
If  the  appellants  are  rateable  at  all,  they  are 
i-ateable  as  for  one  entire  system  of  communi- 
cation. The  two  ends  of  the  wire  are  fixed,  the 
one  end  in  the  appellant's  premises,  the  other  end 
in  those  of  the  customer ;  the  intervening  wires 
occupy  space  and  are  rateable  just  as  gas  and 
water  mams  occupy  land  and  are  rateable.  [He 
was  stopped.] 

Henn  CoUins,  Q.C.  in  reply. 

Brett,  M.B.— Considering  the  extreme  fineness 
of  the  cases  on  points  like  tnis  we  cannot  hope  to 
express  our  opinion  with  any  great  degree  of  con- 
fidence. The  real  question  is  whether  the  com- 
pany is  rateable  in  respect  of  the  apparatus 
affixed  to  houses  and  buildings,  that  apparatus 
consisting  of  spikes,  saddles  and  brackets  so  fixed 
for  the  purpose  of  carrying  the  wires  attached  to 
them.  J^ow  these  things  are  fixed  to  the  brick- 
work, and  they  are  kept  in  their  places  not  merely 
by  the  screws  and  plates  which  so  fix  them,  but 
also  by  the  building  to  which  they  are  aflfixed; 
that  is,  the^  are  supported,  not  perhaps  by  the 
whole  building,  but  uv  so  much  of  it  as  is  really 
necessary  to  support  them,  the  building,  of  course, 
being  itself  supported  by  the  land  on  which  it  is 
built.  Therefore  it  seems  to  me  that  each  one  of 
these  things  is  a  thing  which  is  fixed  to  the  soil 
in  order  to  support  it  where  it  is.  If  you  take  so 
much  of  the  building  as  is  necessary  for  their 
support,  and  so  much  of  the  soil  as  is  necessary  to 
support  so  much  of  the  building  as  being  all  one, 
then  it  is  plam  that  th^y  occupy  so  much  of  the  soil 
as  is  necessary  for  their  support ;  therefore  in  that 
way  they  occupy  a  part  of  the  soil.  The  right  here 
given  to  the  company  is  not  quite  a  right  to  hang 
things  on  something  which  is  fixed  to  the  soil,  but 
it  is  a  right  given  by  the  owner  or  occupier  of 
each  house  to  affix  things  to  that  house  in  order 
that  they  may  be  supported  by  the  house  and  by 
the  ground  on  which  the  house  stands.  If  that 
be  so,  then  these  things  may  be  the  subject-matter 
of  occupation  of  the  soil  by  the  persons  who  are 
in  occupation  of  them.  Now  who,  in  the  present 
case,  is  in  the  occupation  of  them  P  The  whole 
apparatus  is  the  exclusive  property  of  the  tele- 
pnone  company,  it  is  used  solely  for  the  benefit  of 
the  company,  and  every  kind  of  use  of  it  is  the 
exclusive  use  of  the  company.  Therefore,  I  think, 
the  company  is  in  the  occupation  of  these  things, 
and  therefore  the  company  is  in  the  exclu8ive 
occupation  of  something  which  occupies  land,  and 
therefore  in  respect  of  that  occupation  of  the  land 
they  are  rateable.  This  brings  me  to  what  was 
present  to  the  mind  of  Mellish,  L. J.,  when  he  gave 


judgment  in  Cory  v.  Btxntovo  (33  L.  T.  Bep.  K.  S. 
624 ;  1  C.  P.  Div.  64.)  He  says,  "  Having  regard  to 
the  description  of  the  mooring  stone,  and  the 
manner  in  which  it  was  fixed,  I  cannot  avoid 
coming  to  the  conclusion  that  it  had  become  part 
of  the  realty."  So  here,  I  think,  these  thms^s 
have  become  a  part  of  the  realty.  He  goes  on, 
"The  only  ren^aining  question,  therefore,  is 
whether  the  conservators  or  the  plaintiffs  are  in 
the  occupation  of  these  moorings.  Now  it  seems 
to  me  that  the  Court  of  Common  Pleas  have  not 
sufficiently  taken  into  consideration  the  fact  that 
these  mooring  stones  all  along  belonged  to  the 
plaintiffs.  There  is  a  great  distinction  in  that 
respect  between  this  case  and  cases  such  as  those 
in  which  the  Question  arose,  as  between  a  person 
who  had  haa  granted  to  him  some  right  of 
user  of  the  land,  and  the  grantor  who  had 
reserved  some  right  over  it  to  himself,  which  of 
the  two  was  the  occupier  for  rating  purposes;  as, 
for  instance,  the  case  where  the  question  was 
whether  a  party  was  in  the  position  of  a  lodger 
merely,  the  landlord  remaining  the  occupier,  or  in 
that  of  a  tenant.  Very  nice  distinccions  have 
arisen  in  such  cases,  but  there  both  parties  have 
more  or  less  a  co-property  in  the  house,  or 
other  real  property  in  question.  It  is  necessaiy 
in  such  a  case  to  consider  what  degree  of 
right  each  party  may  have.  But  here 
the  conservators  did  not  obtain  any  proper^ 
in  the  mooring  stones,  anchors,  or  chains,  and  it 
was  never  intended  that  thev  should  be  applied  iu 
any  way  for  the  benefit  of  the  conservators."  So 
here  it  never  was  intended  that  any  propert;^  in, 
or  any  right  or  power  over  any  of  these  fixed  things 
should  ever  belong  to  anv  of  the  occupiers  of  the 
houses,  but  it  was  intenaed  that  the  whole  profit- 
able user  of  these  things  and  the  exclusive  right  of 
dealing  with  them  should  belong  to  the  company, 
subiect  merely  to  certain  convenient  reflations. 
Under  these  circumstances,  I  think  this  case  is 
like  the  case  of  the  telegraph  wires  fixed  to  posts 
which  are  fixed  in  the  ground :  it  has  been  held 
that  they  are  in  the  occupation  of  the  persons  to 
whom  they  belong,  for  the  same  reason,  namely, 
because  they  are  solely  the  property  of  those 
persons  and  are  used  by  them  on  their  own 
account,  and  because  the  persons  who  have  given 
the  right  to  fix  them  in  the  soil  have  no  ri^t  or 
power  over  them,  except  the  power  of  giving 
notice  to  have  them  removed.  Therefore,  1  come 
to  the  conclusion  that  this  company  is  rateable, 
and  that  this  appeal  must  be  dismissed. 

Lindley,  L.J. — I  am  of  the  same  opinion.  It  is 
true  that  the  cases  run  rather  fine,  but  the  dis- 
tinction between  an  easement  of  support  and  the 
occupation  of  that  which  affords  support  is  often 
very  fine.  Treating  this  company  as  grantees  of 
an  easement,  it  seems  to  me  that  they  cannot 
enjoy  it  without  occupying  land,  that  is  without 
occupying  land  in  the  same  sense  as  many  other 

Eersons  who  have  been  grantees  of  easements  and 
ave  been  held  rateame.  I  think  that  though 
they  may  not  occupv  land  in  the  ordinary  sense, 
yet  they  do  so  hj  their  wires  and  supports  jost 
as  much  as  if  their  wires  were  carried  by  posts, 
as  was  the  case  in  Electric  Telegraph  Company  v. 
Overeeers  ofSalford  (ubi  sup.).  Therefore,  I  tmnk 
that  the  company  here  is  on  the  rateable  side  of 
the  line,  and  I  do  not  feel  pressed  by  the  case  of 
Smith  V.  Lambeth  Aaieasment  Comaniitee  {vbi  8up,)t 
because  there  the  authorities  were  trying  to  rate 
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two  people  for  the  same  thing,  the  railway  com- 
pany and  Smith ;  but  no  one  is  rated  in  respect  of 
this  occupation.  I  cannot  distinguish  this  case 
from  the  cases  of  Tlie  Electric  Telegraph  Company 
V.   Overseers  of  Salford  {uhi  aup.),  and   Cory  v. 

Solicitors  for  appellants,  PrUchard,  Eivgle- 
fields  and  Co,,  for  Grundy,  Kershaw,  and  Co., 
Manchester. 

Solicitors  for  the  respondents,  Johnson  and 
Weatherall,  for  A,  Lings,  Manchester. 


HIGH  COURT  OF  JUSTICE. 

■ 

QUEEN'S  BENCH  DIVISION. 

Thursday,  March  12, 1885. 

(Before  Mathew  and  Smith,  JJ.) 

Wegublin  (app.)  V.  Wy.vtt  (resp.).  (a) 

Bevenue — Inhabited  house  duty — Business  pre* 
mises — Caretaker  a  undoio — Her  son  sleepitia  on 
premises  for  vncreased  safety — lAahiUty  to  diUy 
— CiitSioms  and  Inland  Revenue  Act  1878  (41 
Vid,  c,  16),  s.  13,  suh'Sect.  2 — Customs  and  Inland 
Bevenue  Act  1881  (44  Vict.  c.  12),  s.  24. 

The  appellant,  the  oioTier  of  a  house  used  for  busi- 
ness purposes  only,  employed  a  widow  as  care* 
taker  of  the  premises,  cmd  it  was  a  condition  of 
her  employment  that  her  son,  aged  twenty-two,  a 
clerk  in  the  employ  and  payment  of  a  firm  of 
merchants  carrying  on  business  elsewhere,  should 
sleep  on  the  premises  for  increased  safety. 

Held,  by  the  Queen's  Bench  Division  (Mathetv  and 
Smith,  JJ.),  that  the  son  not  being  a  "  sei'vant  or 
other  person  "  within  the  terms  of  the  exemption 
from  duty  allowed  by  sect,  13,  sub-sect,  2,  of  41 
Vict,  c,  41,  as  ddineA  by  sect.  24-  of  44,  Vict,  c.  12, 
his  sleeping  on  tnepremiees  deprived  the  appellant 
of  the  benefit  of  such  exemption,  and  thai  the 
premises  were  therefore  liable  to  assessment  to 
the  duty  as  an  inhabited  house, 

Cass  stated  under  48  &  44  Vict.  c.  19,  s.  59,  hj  the 
Commissioners  for  executing  the  Acts  relating 
to  the  Inhabited  House  Duties  for  the  City  of 
London,  for  the  opinion  of  the  (Queen's  Bench 
Division  of  the  Hign  Court  of  Justice. 

The  appellant,  by  his  agent,  appealed  at  a  meet- 
ing- of  the  above-mentioned  commissioners  on  the 
29tli  May  1884  agamst  an  assessment  to  the 
Inhabited  House  Duties  made  by  the  respondent, 
the  surveyor  of  taxes,  as  assessor  of  such  duties, 
for  the  year  ending  5th  April  1884,  of  15001.,  at 
9d,  in  the  pound  upon,  and  oeing  the  value  of,  the 
premises  No.  7,  Austinfriars  and  57^,  Old  Broad- 
street,  in  the  City  of  London. 

The  premises,  which  consist  of  one  house,  con- 
tain three  floors  and  the  attics  are  let  to,  and 
occupied  by,  merchants  and  traders,  and  are  used 
for  business  purposes  only.  No  persons  sleep  on 
the  premises  at  night  other  than  the  following,  viz., 
Sarah  Phillips,  widow,  who  has  been  for  many 
years,  and  is  now,  the  caretaker  of  the  nremises ; 
her  son,  William  Georce  Phillips,  agea  twenty- 
two,  who  is  a  clerk,  at  a  salary  oi  SOI,  per  annum, 
in  theemnloy  of  a  firm  of  merchants  carrying  on 
business  elsewhere ;  a  daughter,  aged  nineteen,  and 
a  servant.  The  caretaker,  being  a  woman,  it  is  a 
condition  of  her  employment  that  the  son  shall 

(a)  Beported  by  Hrnhy  LiieB,  Esq.,  Burri8t«r-at-lAW. 


'  sleep  on  the  premises  for  increased  safety.  The 
caretaker,  with  the  above  persons,  occupies  five 
attic  rooms,  and  no  rent  is  r'^ceived  by  the  appel- 
lant in  respect  oi  the  said  occupation. 

The  surveyor  of  taxes  (the  respondent)  contended 
that  the  son,  William  Greorge  Phillips,  being  a  clerk, 
his  residence  deprived  the  appellant  of  his  claim 
to  exemption,  the  said  William  George  Phillips 
not  being  a  "  servant  or  other  person  "  within  the 
terms  of  the  exemption  allowed  by  sub-sect.  2  of 
sect.  18  of  41  Vict.  c.  15,  as  defined  by  44  Vict, 
c.  12,  s.  24,  and  that  the  premises  were  liable  to 
be  assessed  to  the  duties  as  inhabited  houses. 

The  appellant  contended  to  the  contrary,  and 
that  the  said  William  George  Phillips  liaving 
been,  and  being  now,  a  member  of  the  caretaker's 
family,  his  employment  as  a  clerk  did  not  render 
the  premises  liable  to  the  duties. 

The  commissioners  were  of  opinion  that  the 
appellant  was  chargeable  with  the  duties,  and 
confirmed  the  assessment. 

The  appellant,  being  dissatisfied  with  that 
determination  as  erroneous  in  point  of  law,  re* 
quired  the  commissioners  to  state  and  sign  a  case 
for  the  opinion  of  the  Hi^h  Court,  which  the  com- 
missioners accordingly  did  on  the  16th  Oct.  last. 

The  question  for  the  opinion  of  the  court  is, 
whether,  under  the  circumstances  herein  set 
forth,  the  premises  No.  7,  Austinfriars,  and 
57^,  Old  Broad-street,  constitute  an  inhabited 
house  within  the  meaning  of  the  Act,  so  as  to  be 
held  liable  to  the  payment  of  the  inliabited  house 
duty. 

Ilie  sections  of  the  statutes  on  which  the  ques- 
tion turned— viz.,  sect.  13,  sub-sect.  2  of  41  Vict, 
c.  15,  and  sect.  24  of  44  Vict.  c.  12 — are  fully 
stated  in  the  judgment  of  Mathew,  J. 

Black  for  the  appellant.  —  It  is  part  of  the 
mother's  contract  that  her  son  should  sleep  on  the 

E remises  for  their  better  protection.  The  ccu-etaker 
ere  is  not  the  mother  solely.  The  mother  and 
son  together  constitute  the  caretaker,  and  neither 
of  them  is  employed  by  the  appellant  in  any  other 
capacity.  But  for  the  necessity  of  the  premises 
bemg  taken  care  of,  the  mother  would  not  be  there 
at  idl.  She  is  there  by  day  also,  doing  many 
useful  things  which  a  man  cannot  do.  [Smith,  J. 
— ^The  statute  does  not  say  or  mean  **  servants," 
nor  yet  "servant  and  another  nerson."]  Cer- 
tainly not ;  but  it  may  well  be  that  a  "  servant " 
must  be  such  a  one  as  is  needful  and  capable  of 
doing  what  is  requisite,  and  that  this  widow  is  not 
a  servant  of  that  description.  [Smith,  J. — ^Is  the 
son  under  any  obligation,  direct  or  indirect,  to  do 
more  than  sleep  in  the  house  P]  Probably  not ; 
neither  is  a  caretaker  as  a  general  rule.  [Mathew, 
J. — Oh,  yes ;  to  take  care.]  So  the  son  would  do 
here  if  the  necessity  arose.  [Mathew,  J. — He 
does  not  contract  for  that,  nor  receive  any  con- 
sideration for  it.]  The  contract  was  made  with 
the  mother,  and  a  term  of  the  employment  is  the 
sleeping  there  at  night  of  the  son  for  increased 
protection.  [Mathew,  J.  —  For  her  protection* 
How,  then,  can  he  be  called  a  "  caretaker  ?  "]  To 
that  extent  he  is  engaged  by  the  appellant  for 
that  purpose.  There  are  two  people,  but  only 
one  caretaker.  He  is,  if  I  may  so,  a  moiety  of  a 
caretaker. 

The  Attamey-OeneraJ,  (Sir  H.  James,  (^.C) 
with  whom  were  the  Solicitor-General  (Sir  F. 
Herschell,  Q.C.)  and  A,  V,  Dicey  for  the  respon- 
dent, contra,  was  not  called  upon  to  argue. 
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Mathew,  J. — I  am  of  opinion  that  the  decision 
of  the  commissioners  in  this  case  is  quite  right. 
Looking  at  the  two  sections  of  the  two  Acts  of 
Parliament  which  we  have  before  us,  there  appears 
to  me  to  be  no  room,  under  the  circumstances  of 
the  case,  for  any  doubt  upon  the  subject.  By  the 
earlier  statute — ^the  Customs  and  Inland  Revenue 
Act  1878  (41  Vict.  c.  16),  s.  13,  sub-sect.  2— it  is 
enacted  that  **  Every  house  or  tenement  which 
is  occupied  solely  for  the  purposes  of  any 
trade  or  business,  or  of  any  profession  or  calling 
by  which  the  occupier  seeks  a  livelihood  or  profit, 
shall  be  exempted  from  the  duties  by  the  said 
commissioners  upon  proof  of  the  facts  to  their 
satisfaction ;  and  this  exemption  shall  take  effect 
although  a  servant  or  other  person  may  dwell 
in  such  house  or  tenement  for  the  protection 
thereof."  Now,  th^  expression  '*  servant  or  other 
person  "  in  that  section  clearly  contemplates  a 
single  caretaker.  The  ^t  that  the  mother,  the 
widow,  is  living  in  the  house  in  question  under 
that  section  would  not  render  the  nouse  liable  to 
the  duty.  Then  comes  the  later  Act — ^the  Customs 
and  Inland  Revenue  Act  1881  (44  Vict.  c.  12) — and 
by  the  24th  section  of  that  Act  it  is  provided  that 
'*  with  reference  to  the  exemption  from  the  duties 
on  inhabited  houses  given  by  sub-sect.  2  of  sect.  18 
of  the  Customs  and  Liland  Kevenue  Act  1878,  the 
term  '  servant '  shall  be  deemed  to  mean  and 
include  only  a  menial  or  domestic  servant 
emnloyed  by  the  occupier;  and  the  expression 
'  other  person '  shall  oe  deemed  to  mean  any 
person  of  a  similar  grade  or  description,  not 
otherwise  employed  by  the  occupier,  wno  shall  be 
engaged  by  him  to  dwell  in  the  house  or  tenement 
solely  for  the  protection  thereof."  Now,  the  para- 
graph in  the  case  describing  the  position  of 
William  George  Phillips,  the  son  of  the  widow, 
the  caretaker,  is  this :  The  house  is  occupied  by 
"  Sarah  Phillips,  widow,  who  has  been  for  many 
years,  and  is  now,  the  caretaker  of  the  premises ; 
her  son,  William  George  Phillip,  agea  twenty- 
two,  who  is  a  clerk,  at  a  salary  oi  80Z.  per  annum, 
in  the  employ  of  a  firm  of  merchants  canring  on 
business  elsewhere;  a  daughter  aged  nmeteen, 
and  a  servant.  The  caretaker  being  a  woman,  it 
is  a  condition  of  her  employment  that  the  son 
shall  sleep  on  the  premises  for  increased  safety." 
Mr.  Black  has  argued  that  that  means  that  the 
mother  stipulated  that  while  she  was  caretaker  her 
son  shoula  also  live  or  sleep  in  the  house  for  her 
and  its  protection.  But  that  is  a  condition  of 
things  not  at  all  contemplated  by  either  of  the 
statutes  in  question,  and  1  really  do  not  see  how 
by  any  ingenuity  it  can  be  tortured  so  as  to  come 
within  the  provisions  of  either  of  the  two  sections 
which  I  have  read.  The  house,  therefore,  is  an 
inhabited  house  within  the  Act  of  Parliament, 
and  judgment  must  be  given  for  the  respon- 
dent. 

Smith,  J.— -I  am  also  of  the  same  opinion,  and  I 
wish  to  put  the  other  alternative  which  my 
brother  Mathew  has  not  put.  Assuming  that  the 
son  did  not  sleep  in  the  house  at  the  request  of 
his  mother,  but  at  the  request  of  the  owner  of  the 
premises,  then  the  owner  of  the  house  would  have 
two  caretakers,  the  mother  and  the  son.  The 
statute,  however,  only  says  that  there  is  to  be 
one.    This  appeal,  therefore,  must  be  dismissed. 

Judgment  for  the  respondent.     Ajppeal  die- 
TfUeaed  with  costs. 


Solicitors  for  the  appellant,  WordsworO^  Blalie, 
and  Co, 

Solicitor  for  the  respondent,  SoUeUor  o/Inkmd 
Revenue, 


Wednesday,  June  17, 1885. 

(Before  Fisld  and  Mavistt,  JJ.) 

Morrison  Wood  and  Co.  (apps.)  v,  Wbst  Hax 
Gas  Company  (resps.)  (a). 

Oas-^Laying  pipe  wUhoui  consent  of  vMdertdhen 
— JVbttco — Absence  of  fraud  or  waste-^CownC' 
iionr-AO  I  11  Viet.  e.  15,  s.  18—34  ^  35  Fief, 
e.  41,  s.  15. 

The  appellants^  on  their  own  premises,  substituted 
for  part  of  a  gas  pipe  belonging  to  the  respon- 
dents a  larger  pipe  for  the  purpose  of  inareoMifig 
their  supphf.  This  was  d&ne  without  any  fraud, 
waste,  or  misuse  of  the  gas,  hut  wUhoui  the  respon' 
denta*  consent,  although  notice  of  intention  to  dis- 
connect the  pipe  from  the  meter  was  dtdy  given 
under  eect.  15  of  the  (Gasworks  Clauses  Act  1871. 

Upon  summons  a  stipendiary  m^igistrate  convicted 
the  appellants  under  sect.  18  of  the  Oasworkt 
Clauses  Act  1847. 

Held,  upon  a  case  sta/ted,  thai  the  appeUafUt 
had  within  the  meaning  of  that  section  caused  to 
he  laid  a  pipe  to  communicaiewith  a  pipe  hebng- 
ing  to  the  undertakers  wUhotU  their  consent ;  and 
that  the  magistrate  rightly  convicted  them. 

This  was  an  appeal  by  special  case.  The  case  lor 
the  opinion  of  the  court  was  stated  by  the  stipen- 
diary magistrate  for  the  district  of  West  Ham, 
in  the  county  of  Essex,  under  the  provisions  of 
42  d;  43  Yict.  c.  49,  s.  33,  upon  an  application  in 
writing  by  the  appellants,  and  its  niaterial  parts 
were  as  follows  : — 

1.  The  appellants  appeared  on  the  12th  Dec. 
1884  pursuant  to  a  summons  issued  upon  a  certain 
information  in  writing  of  the  West  Ham  Gras 
Company,  by  Edward  Henry  Thorman,  their 
engineer  duly  authorised  in  that  behalf,  for  that 
they,  the  said  Morrison  Wood  and  Co.,  on  or 
about  the  15th  Nov.  1884,  in  the  district  of  West 
Ham  did  unlawfully  lay  or  caused  to  be  laid  a 
certain  pipe  to  communicate  with  a  certain  other 
pipe  for  conveying  gas  to  their  works  and  pre- 
mises known  as  the  Abbey  Steam  Confectionery 
Works  at  Stratford,  such  other  pipe  then  belong- 
ing to  the  West  Ham  Gras  Company  (they  being 
the  undertakers  within  the  meaning  of  che  Gas 
Works  Clauses  Act  1847)  without  their  consent, 
and  the  said  pipe  did  so  remain  for  eighteen  days 
thereafter  contrary  to  the  statute  in  such  cases 
made  and  provided. 

2.  The  said  West  Ham  Gras  Company  was  in- 
corporated by  19  &  20  Yict.  c.  lix.,  which  was 
extended  and  varied  by  32  &  33  Yict.  c  xxii. 
With  the  first  mentioned  Act,  by  sect.  2  therof, 
is  incorporated  10  &  11  Yict.  c.  15  (The  Gas 
Works  Clauses  Act  1847).  The  informati3n  set 
out  in  paragraph  1  is  laid  under  the  said  10  A 11 
Yict.  c.  15,  s.  18. 

3.  The  material  part  of  the  last-mentioned  Act 
is  in  these  words : 

And  with  respect  to  waste  or  misafle  of  the  gas  or 
injury  to  the  pipes  and  other  works  be  it  enaotod  ss 
follows :  Seat.  18.  Every  person  who  shall  la^,  or  osois 
to  be  laid,  any  pipe  to  oommnnioate  with  any  pipe  beknr* 
ing  to  the  imdenakers  without  their  oonsent,  or  shall 

(a)  Bcported  1v  F.  A.  OainjHinf,  Bs^  BMristOMiA-Lftv. 
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fraadalenti J  injure  any  such  meter  as  aforesaid,  or  who, 
in  oaae  the  gaa  supplied  by  the  undertakers  is  not  ascer- 
tained by  meter,  shall  use  any  burner  other  than  such  as 
has  been  provided  or  approved  by  the  undertakers,  or  oi 
larger  dimensions  tluun  ne  has  contracted  to  pay  for,  or 
shall  keep  the  lights  burning  for  a  longer  time  than  he 
has  contracted  to  pay  for,  or  who  shell  otherwise  im- 
properly  use  or  bum  such  gas,  or  shall  supply  any  other 
person  with  any  part  of  the  gas  supplied  to  him  by  the 
undertakers,  shall  forfeit  to  uie  undertakers  the  sum  of 
51.  for  every  such  offence,  and  also  the  sum  of  40«.  for 
every  day  such  pipe  shall  so  remain  or  such  works  or 
burners  shall  be  so  used  or  such  excess  be  so  committed 
or  continued  or  such  supply  furnished.  And  the  under- 
takers may  take  off  the  gas  from  the  house  and  premises 
of  the  person  so  offendinig  notwithstanding  any  contract 
whieh  may  have  been  previously  entered  into. 

4.  Upon  the  hearing  of  the  information  afore- 
said the  respondents,  by  their  engineer,  Edward 
Henry  Thorman,  appeared  to  support  their 
charge  laid  in  the  said  information.  On  the  said 
information  being  read,  and  the  appellants 
pleading  not  guiltv,  evidence  was  given  oy  both 
parties,  and  the  following  are  the  conclusions  of 
fact  at  which  the  magistrate  arrived  on  the 
evidence : 

(a.)  The  appellants,  before  the  date  of  this 
information,  were  supplied  with  gas  to  their  said 
premises  by  means  of  a  pipe,  the  property  of  the 
respondents,  which  ran  n'om  a  point  outside  to  a 
meter  inside  the  premises  of  the  appellants. 

(5.)  The  appellants  on  or  about  the  15th  Nov. 
1884  removed  about  ten  feet,  part  of  this  pipe 
next  to  this  meter,  and  connected  the  new  end  so 
made  of  this  pipe  with  one  end  of  a  new  pipe 
about  seventeen  feet  in  length,  the  other  end  of 
which  was  connected  with  a  new  meter  supplied 
by  the  appellants.  The  effect  of  such  connection 
was  to  establish  communication  between  the 
respondents'  pipe  and  the  appellants'  pipe,  by 
means  of  which  gas  was  conducted  m)m  the 
respondents'  pipe  through  the  appellants'  new 
pipe  to  the  said  new  meter.  This  connection  and 
communication  was  made  without  the  consent  of 
the  respondents. 

(c.)  It  was  not  proved  that  the  appellants  had 
done  more  than  is  stated  in  the  two  preceding 
paragraphs,  or  committed  any  fraudulent  or 
malicious  act,  and  it  was  admitted  and  found  that 
the  appellants  had  not  misused  or  wasted  any  gas 
or  injured  the  pipes  or  other  works  of  the 
respondents. 

(a.)  As  a  result  of  the  appellants'  said  work 
the  gas  is  properly  measured  through  the  meter. 

5.  It  was  contended  by  the  solicitor  for  the 
respondents  that  the  appellants  were  guilty  of 
an  offence  under  the  said  section  in  having  as  a 
fact  laid  or  caused  to  be  laid  a  pipe  to  communi- 
cate with  a  pipe  belonging  to  tne  respondents 
without  their  consent,  and  that  no  fraud,  malice, 
or  improper  use  or  waste  of  gas,  or  injury  to  any 
of  the  pipes  or  other  works  of  the  respondents 
was  necessary  to  constitute  an  offence  under  the 
said  section,  and  that  the  mere  laying  down  a 
pipe  communicating  with  any  pipe  belonging  to 
the  respondents  without  their  consent  was  an 
offence. 

6.  It  was  contended  by  counsel  on  behalf  of 
the  appellants  that  sect.  18  of  statute  10  k  11 
Vict.  c.  15,  does  nof  apply  to  a  case  where  a 
person  acting  hand  fide  nas  laid  or  caused  to  bo 
laid  a  pipe  communicating  with  any  pipe 
belonging  to  the  respondents  without  their  con- 
sent, but  has  not  as  a  result  thereof  wasted  or 
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misused  the  gas,  or  injured  the  pipe   or  other 
works  belonging  to  the  respondents. 

7.  It  was  further  contended  on  behalf  of  the 
appellants  that  inasmuch  as  the  twenty-four 
hours'  notice  in  writing  required  to  be  given  by 
the  24th  section  of  32  &  33  Vict.  c.  22.  had  been 
given  by  the  appellants  to  the  respondents,  and 
that  the  connection  of  the  service  pipe  of  the 
respondents,  by  means  of  the  pipe  at  right  angles 
(as  shown  on  a  plan  produced)  was  necessary  in 
consequence  of  a  larger  meter  being  used,  the 
work  done  by  them  was  nothing  more  than  dis- 
connecting and  connecting  the  meter  by  which 
the  respondents'  gas  was  intended  to  be  and  had 
been  registered  within  the  provision  of  the  said 
section ;  but  the  magistrate  held  as  a  fact  that 
the  works  carried  out  by  the  appellants  were  not 
such  works  as  are  contemplated  by  the  said  24th 
section,  but  were  works  included  within  the 
18th  section  of  10  &  11  Vict.  c.  15,  as  set  forth  in 
the  information. 

8.  The  magistrate  being  of  opinion  that  the 
evidence  brought  the  case  within  the  operation 
of  sect.  18  of  10  A  11  Vict.  c.  15,  convicted  the 
appellants  of  the  said  offence,  and  adjudged  them 
to  forfeit  and  forthwith  pay  to  the  clerk  of  the 
court  the  sum  of  2Z.,  and  also  to  pay  to  the  said 
gas  company  the  sum  of  11.  13«.  %a.  for  costs. 

9.  The  question  of  law  upon  which  this  case 
was  stated  for  the  opinion  of  the  court  therefore 
was  whether,  in  order  to  bring  the  case  within  the 
operation  of  sect.  18  of  10  &  11  Vict.  c.  15,  upon 
tne  facts  hereinbefore  stated,  the  appellants  must 
have  been  proved  to  have  wasted  or  misused  the 
gas  supplied  by  the  respondents,  or  injured  their 
pipes  or  other  works  as  a  fact,  in  order  to  sustain 
any  conviction  and  order. 

10.  If  the  court  should  be  of  opinion  that 
the  said  conviction  and  order  was  legally  and 
properly  made,  and  the  appellants  were  liable  as 
aforesaid,  then  the  said  order  and  conviction 
was  to  stand;  but  if  the  court  should  be  of 
opinion  otherwise,  then  the  said  information  was 
to  be  dismissed,  with  \l,  138.  6(2.  costs  against 
the  respondents. 

JET.  KUch,  on  behalf  of  the  appellants,  sub- 
mitted that  upon  the  proper  construction  of 
sect.  18  of  the  statute  10  &  11  Vict.  c.  15,  the 
appellants  had  been  wrongly  convicted.  The 
appellants  had  required  an  increased  supply  of 
gas,  and  had  taken  it  upon  themselves  to  alter 
the  position  of  and  to  enlarge  their  meter  and 
the  pipes  communicating  therewith.  The  mere 
fact  of  having  so  acted  was  not  enough  to  render, 
the  appellants  liable  to  the  penalty  under  the 
section,  unless  it  was  proved  that  there  had 
also  been  a  waste  or  misuse  of  gas,  or  some 
injury  or  fraud  committed  by  the  appellants 
in  so  acting.  This  was  a  penal  section, 
and  it  must  be  read  together  with  its  prefa- 
tory words,  "and  with  respect  to  waste  or 
misuse  of  the  gas  or  injury  to  the  pipes  or  other 
works ;"  and  the  marginal  note  is,  "  Penalty  for 
fraudulently  useing  the  gas  of  the  undertakers." 
It  was  further  submitted  that  the  appellants 
bad  acted  with  the  consent  of  the  company,  as 
the  notice  had  been  given  to  the  company  within 
meaning  of  sect.  15  of  the  Gas  Works  Clauses 
Amendment  Act  (34  &  35  Vict.  c.  41),  which  is  as 
follows  :  "  No  consumer  shc^l  connect  any  meter 
with  any  pipe  through  which  gas  is  supplied  by 

4H 


602 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


Bl^hill  v.  Chambers. 


[Q.B.  Div. 


the  undertakers  to  such  meter,  or  disconnect  any 
Buch  meter  from  any  such  pipe,  unless  he  shall 
have  given  to  the  undertakers  not  less  than 
twenty-four  hours*  notice  in  writing  of  his  inten- 
tion 80  to  do ;  and  if  any  person  acts  in  contra- 
vention  of  this  section  ne  shall  be  liable  for 
each  offence  to  a  penalty  not  exceeding  forty 
shillings." 

Douglas  Washer  appeared  for  the  company, 
but  was  not  called  upon. 

The  CouHT  (Field  and  Manisty,  JJ.)  held  that 
the  enactment  had  been  contravened  in  its  terms. 
The  sole  point  was  whether  the  fact  of  the 
appellants  having  acted  as  they  did,  without  the 
consent  of  the  company,  rendered  them  liable 
under  the  pection,  and  in  their  opinion  it  did. 
The  object  of  the  section  was  to  prevent  waste 
or  misuse  of  gas,  and  the  means  aaopted  for  this 
was  to  make  the  consent  of  the  company  neces- 
sary before  any  such  alterations  as  had  been  here 
effected  could  be  made.  Therefore,  although 
there  had  been  no  waste  or  misuse  of  gas,  and 
no  fraud  or  injury,  the  appellants  were  liable,  as 
they  had  acted  without  the  company's  consent. 

Conviction  affirmed,  wUh  costs. 

Solicitors   for   the  appellants.   Van   Sandau, 
Cwnvming,  and  Armitage, 
Solicitors  for  the  respondents,  HiUearya  and  Co, 


Saturday,  Dec.  13, 1884. 

(Before  Geove  and  Hawkins,  JJ.) 

Blashill  v.  Chambsas.  (a) 

Metro]foU8  Management  and  Building  Acts-^Foun" 
daiiona — 8ite—Bye-law8  of  Meti'opoliian  Board 
of  Works — Bemoval  of  matter  oelow  level  of 
bottom  of  foundations-^l  ^  42  Vict,  c,  32, 
M.  14-16. 

Sect,  16  of  the  Metropolis  Management  and  BuUd' 
ing  Acts  Amendment  Act  1878  empowers  ths 
Metropolitan  Board  of  Works  to  m^aJce  oye'lawe  in 
relaiion  to  **  the  foundations  of  houses,  buildings, 
and  other  erections  to  be  construded  after  the 
passing  of  this  Act,  and  the  mode  in  which,  and 
the  materials  with  which  such  foundations  and 
sites  shall  be  made,  formed,  excavated,  filled  up, 
prepared,  and  completed  for  securing  stcLbUity,  the 
prevention  of  fires  and  for  purposes  of  health," 
and  m  pursuance  of  such  power,  the  board  made 
the  following  bye-law :  **No  house,  builditw^  or 
other  erection  shall  be  erected  upon  any  site  or 
portion  of  any  site  which  shall  have  been  filled  up 
or  covered  with  any  material  impregnated  or 
mixed  with  any  foscal,  animal,  or  vegetable 
matter,  or  which  shall  have  been  filled  up  or 
covered  with  dust,  or  slop,  or  other  refuse,  or  in  or 
upon  which  any  such  matter  or  refuse  shall  have 
been  deposited,  unless  and  until  such  matter  or 
refuse  shall  have  been  properly  removed  by  ex- 
cavations  or  otherwise  from  suai  site." 

By  sect,  14  the  term  " sUe"  is  defined  to  mean  " the 
whole  space  to  be  occupied  by  such  house,  building, 
or  other  erection  below  the  level  of  the  bottom  of 
the  foundations  and  the  level  of  the  base  of  the 
walls. 

Held,  that  the  definition  of  the  word  '*  site  "  in  the 
Act  governs  the  meaning  to  be  put  upon  that  word 
inthebye-law,  and  that  consequently  the  board  had 

(a)  Beported  Ipy  DmiLOp  Hill,  Esq.,  Banl*ler«t-Law. 


no  authority  to  direct  the  removal  of  f cecal,  animal, 
or  vegetable  matter  in,  soil  below  the  level  of  the 
foundations. 

This  was  a  case  stated  by  one  of  the  metropolitan 
police  magistrates  upon  two  complaints  preferred 
by  the  appellant,  the  district  surveyor  of  the 
district  of  Bethnal  Green,  South  Bow,  against  the 
respondent. 

One  complaint  charged  that  the  respondent,  on 
the  13th  March  1884,  at  Peel-grove,  in  the  parish 
of  Bethnal  Green,  unlawfully  committed  breaches 
of  bye-law  No.  1  made  by  the  Metropolitan 
Board  of  Works  under  the  provisions  of  the  Metro- 
polis Management  and  Building  Acts  Amendment 
Act  1878,  by  commencing  to  build  on  a  site  and 
foundations  which  had  been  filled  up  with  materials 
impregnated  with  animal  matter,  to  wit,  some 
number  unknown  of  dead  human  bodies,  withont 
the  said  animal  matter  having  been  first  properly 
removed. 

llie  other  complaint  charged  that  the  respondent 
unlawfuUv  committed  breaches  of  the  provisions 
of  the  17th  section  of  the  above-mentioned  Act  by 
not  pulling  down  and  removing,  after  notice  to 
pull  down  the  same,  a  house,  building,  or  erection 
which  he,  as  builder,  had  begun  to  cozistruct  upon 
a  site  and  foundation  which  had  not  been  prepared 
in  accordance  with  the  bye-laws  made  under  the 
Act. 

The  respondent,  a  builder,  had  commenced  to 
build  houses  upon  a  piece  of  ground  in  a  road 
called  Feel-grove,  which  he  held  with  other  land 
under  a  building  agreement  with  the  owner. 
This  piece  of  ground  formed  part  of  an  old  private 
unconsecrated  cemetery  which  was  closed  by  an 
Order  in  Council  in  the  year  1855.  (As  to  buOdin^ 
on  disused  burial  grounds,  see  now  the  Disused 
Burial  Ground  Act  1884  (47  &  48  Vict.  c.  72.) 
After  the  Order  in  Council  all  the  gravestones  were 
removed,  and  the  cemetery  chap^,  which  stood  on 
the  site  of  the  roadway  of  Peel-grove,  was  pulled 
down,  and  the  surface  of  the  ground  was  raised  bv 
depositing  thereon  builder's  rubbish  to  a  depth 
varying  from  one  to  four  feet. 

In  the  early  part  of  1883  the  respondent  gave 
notice  to  the  appellant,  as  district  surveyor,  of  his 
intention  to  build  upon  the  piece  of  ground,  and 
prior  to  the  8th  May  1883  the  respondent  had 
commenced  to  make  excavations  in  the  builder's 
rubbish  on  the  ground  for  the  purpose  of  laying 
the  foundation  of  the  intended  buildings.  The 
appellant,  having  inspected  the  excavations  on 
the  8th  May  1883,  wrote  to  the  respondent  as 
follows : 

In  reply  to  Tonr  inquiries  made  when  I  saw  yon  upon 
the  fiTi^nikd,  I  beg  to  say  that  I  shall  reqiure  yon  to 
remove  aoT  objeotionable  matter  (as  laid  down  in  the 
bye-laws)  that  may  be  met  witii  down  to  the  bottom  of 
your  f onndationa.  If  von  interfere  with  bodies  in  makiiv 

fonr  foundations,  I  snail  have  to  take  proceedings,  sna 
presume  the  parish  will  do  the  same. 

The  bye-laws  referred  to  in  the  letter  and  in  the 
summons  are  bye-laws  made  pursuant  to  the 
16th  section  of  the  Metropolis  Management  and 
Building  Acts  Amendment  Act  1878.  The  14th 
section  of  the  Act,  which  is  the  first  section  con- 
tained in  part  2,  is  as  follows : 

In  this  part  of  this  Act  the  term  **  foundations  **  shsll 
mean  the  space  immediately  beneath  the  footings  of  a 
wall.  The  term  "  sites,"  in  relation,  to  a  hoose,  bmlding, 
or  other  ereotion,  shall  mean  tiie  whole  sfpaoe  to  be 
ooonpied  by  suoh  honse,  baHdinff,  or  other  erectios, 
between  the  level  of  the  bottom  <k  the  f  oundatioas  sad 
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the  lerel  of  the  base  of  the  wall.  (By  the  MetroT)olitaii 
BnildinK  Aot  1855,  sect.  3,  "  the  base  of  the  wall^'  shaU 
mean  the  oourse  immediately  above  the  footings.) 

'The  16th  section  is  as  follows : 

The  board  may  from  time  to  time  make,  alter,  rary, 
amend,  and  repeal  such  bye-laws  as  they  may  think 
expedient  with  respect  to  the  following  matters ;  (that  is 
to  say),  1.  The  foundations  of  houses,  buildings,  and 
other  erections,  and  the  sites  of  housos,  buildings,  and 
other  ereotions  to  be  oonstmcted  after  tiie  passing  of  this 
Act,  and  the  mode  in  which  and  the  materUus  witili 
which  smch  foundations  and  sites  shall  be  made,  formed, 
exoayated,  filled  up,  prepared,  and  completed  for  securing 
stability,  the  preyention  of  fires,  and  for  purposes  of 
health. 

The  bje-law  No.  1  is  as  follows : 

No  house,  building,  or  other  erection  shall  be  erected 
upon  any  site  or  portion  of  any  site  which  shall  have 
been  filled  up  or  coyered  with  any  material  impregnated 
or  Boixed  with  any  faacal,  animal,  or  vegetable  matter, 
or  which  shaU  have  been  nlled  up  or  covered  with  dust, 
or  slop,  or  other  refuse,  or  in  or  upon  which  any  such 
matter  or  refuse  shall  have  been  aeposited,  unless  and 
until  such  matter  or  refuse  shall  nave  been  properly 
removed  by  excavations  or  otherwise  from  such  site. 
Any  holes  caused  by  such  excavation  must,  if  not  used 
for  a  tenement  or  cellar,  be  filled  in  with  hard  brick  or 
dry  rubbish.  ^  The  site  of  every  house  or  building  shall 
be  covered  with  a  layer  of  good  concrete  at  least  six 
inohM  thick,  and  smoothed  on  the  upper  surface,  unless 
the  site  thereof  be  gravel,  sand,  or  natural  virgin  soil. 

The  foundations  of  the  walls  of  every  house  or  building 
shall  be  formed  of  a  bed  of  good  concrete,  not  less  than 
nine  inches  thick,  and  projecting  at  least  four  inches  on 
each  side  of  the  lowest  course  of  footings  of  such  walls. 
If  the  site  be  upon  a  natural  bed  of  gravel,  concrete  will 
not  be  required. 

The  respondent,  in  preparing  tbe  foundations 
for  tbe  intended  buildings,  formed  foundations  in 
the  space  immediately  beneath  the  footings  of 
the  walls  of  a  bed  of  good  concrete  eighteen  inches 
thick,  and  projecting  at  least  four  inches  on  each 
side  of  the  lowest  course  of  footings  of  such  walls, 
and  covered  tbe  whole  space  to  be  occupied  by  the 
building,  between  the  level  of  the  bottom  oi  the 
bed  of  eighteen  inches  of  concrete  and  the  level  of 
the  base  of  the  waUs,  with  a  layer  of  good  concrete 
twelve  inches  thick.     The  bottom  of  the  last- 
mentioned  layer  of  concrete  was  six  inches  above 
the  bottom  of  the  bed  of  eighteen  inches  of  con- 
crete.    The  site  of  the  intended  buildings  was 
covered,  and  the  foundations  of  the  buildings 
were  formed,  in  accordance  with  the  provisions 
of  the  second  and  third  paragraphs  of  the  bye- 
law,  if  the  words  "  site  "  and  "  foundations  "  are 
to    be  construed   in  the  bye-law  as  having  the 
meanings  assigned  to  those  words  by  the  14th 
section   of  the  Act.      The  excavations  for  the 
foundations  and  site  of  the  intended  buildings 
were  made,  and  the  bed  and  layers  of  concrete 
were   laid  in  the  builders*  rubbish,  which  had 
been  deposited  on  the  surface  of  the  cemetery,  as 
before    mentioned,   and  no  portion  of  the  soil 
which   had  formed  part  of  the    cemetery  was 
moved  or  disturbed. 

It  was  proved  that  the  natural  decay  of  human 
bodies  might  lead  to  subsidence,  so  as  to  form 
fissures  in  the  concrete,  no  matter  how  thick  it 
was,  and  to  the  emanation  of  noxious  gases. 

It  was  contended,  on  behalf  of  the  appellant, 
that  the  meaning  of  "  site  "  and  "  foundations  " 
was  the  natural  virgin  soil  of  the  earth,  and  that 
the  taking  away  of  the  natural  virgin  soil  to  the 
bottom  of  the  graves,  and  filling  the  cavity  with 
dead  bodies,  msbde  the  site  and  foundations  lower 
down  to  the  extent  of  the  depth  of  the  graves 
than  it  was  before. 


It  was  contended,  on  behalf  of  the  resnondent, 
that  the  meaning  of  "  site  "  and  "  f ounaations  " 
in  the  bye-laws  was  the  meaning  placed  thereon 
by  the  14th  section  of  41  and  42  Vict.  c.  32,  and 
that  if  a  more  extended  meaning  were  given  to 
the  words,  then  the  bye-laws  mnst  be  regarded  as 
iiUra  vires.  It  was  further  contended  by  the 
respondent  that  ground  in  which  dead  human 
boaies  had  been  buried  was  not  to  be  regarded 
as  a  site  filled  up  or  covered  with  material  im- 
pregnated or  mixed  with  any  feecal,  animal,  or 
vegetable  matter,  within  the  meaning  of  the 
words  of  the  bye-laws. 

The  magistrate  decided  that  the  meaning  of  the 
words  "  site  "  and  "  foundations  "  in  the  bye-law 
conld  not  be  extended  beyond  that  given  by  the 
14th  section  of  the  Act ;  and  that  the  foundations 
and  site  had  been  prepared  in  accordance  with 
the  bye-laws  under  the  Act.  He  was  further  of 
opinion  that  the  first  paragraph  of  the  bye-law 
aoove  set  out  was  intended  to  meet  an  entirely 
different  state  of  things,  and  was  not  appUcable 
to  the  present  case,  because  he  considered  that 
human  Dodies  buried  in  coffins  could  not  be  said 
to  be  "materials  impregnated  with  animal 
matter."  He  accordingly  dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was, 
whether,  on  the  facts  as  above  stated,  the  magis- 
trate was  right  in  dismissing  the  summons. 

Sir  H.  Criffard,  Q.C.  and  Besley  for  the  appellant. 

Oainsford  Bruce,  Q.C.  and  W,  Graham  for  the 
respondent. 

GaovB,  J. — In  this  case,  which  is  no  doubt  one 
of  considerable  importance,  I  have  come  to  the 
conclusion  that  the  respondent  is  entitled  to  the 
judgment  of  the  court.    Now  the  decision  of  the 
question  mainly,  if  not  entirely,  must  be  founded 
upon  the  construction  of    the    14th    and    16th 
sections    of    the    Metropolis    Management    and 
Building  Act  Amendment  Act  1878,  and  upon 
certain  bye-laws  made  under  the  Act.  The  object 
of  the  Act  is,  of  course,  to  provide  good  buildings 
which  shall  be  secure  in  themselves,  which  shall 
be  free  from  nuisances,  and,  speaking  generally, 
free  from  anything  which  would  be  injurious  to 
health.    The  ultimate  object  of  the  Act,  so  far  as 
the  question  for  our  consideration  is  concerned, 
is  sanitary,  but  of  course  there  are  other  matters, 
such  as  stability  and  the  prevention  of  fires.  How- 
ever, those  two  last  have  nothing  to  do  with  the 
point  we  have  before  us,  and  the  object  of  the 
Act,  so  far  as  we  are  concerned  in  this  inquiry,  is 
that  part  of  it  which  is  enacted,  to  use  the  words 
of  the  Act,  for   the  purpose  of  health  or  for 
sanitary  purposes.    Now  Sir  Hardinge  Giffard  has 
argued  that  we  must  give  effect  to  that  object.    I 
cmite  agree  to  that.    But  w^e  must  not  read  into 
the  provisions  of  the  Act  words  to  meet  some 
difficulty  which  the  Act  does  not  seem  to  have 
contemplated,  and  as  to   which    it   creates    no 
provision.    In  sect.  14  it  is  enacted  that  the  term 
"  foundations  "  shall  mean  "  the  space  immediately 
beneath  the   footings  of  a  wall" — that  is,  the 
lowest  part  to  which   any  part    of  the   house 
reaches.     We  then  come  to  the   term    "site," 
which  is  the  more  material  matter  as  applied  to 
this  case.    "  The  term  site  in  relation  to  a  house, 
building,  or  other  erection,  shall  mean  the  whole 
space  to  be  occupied  by  such  house,  building,  or 
other  erection  between  the  level  of  the  bottom  of 
the  foundations  and  the  level  of  the  base  of  the 
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walls."  I  take  it  the  bottom  of  the  foundations 
means  the  lowest  part  which  the  foundations 
touch  or  rest  upon.  So  reading  it,  what  is  "  the 
site  "  interpreted  to  mean  P  Not  the  spaces,  not 
the  superficial  area  of  the  ground,  not  the  locale 
as  the  term  "site"  is  ordinarily  used  where  a 
house  is  to  be  built.  You  may  say  a  house  is  to 
be  built  on  Cooper's  Hill;  or  you  might  con- 
vertibly  say  Cooper's  Hill  is  the  site  of  the 
house.  But  the  use  of  the  word  "site"  there 
is  far  more  extended  than  in  this  Act,  and 
would  be  in  that  case  merely  the  general  locale 
chosen  upon  which  the  house  was  to  be  built. 
Now  it  seems  to  me  clear  that  that  is  not  the 
meaning  of  the  word  "  site  "  here.  The  word  or 
term  **  site  "  means  what  the  Act  says  it  means, 
viz.,  the  whole  space  to  be  occupied  by  such 
house,  building,  or  other  erection  lietween 
the  level  of  the  bottom  of  the  foundations 
and  the  level  of  the  base  of  the  walls." 
I  read,  therefore,  the  word  "site"  as  meaning 
that  space  which  will  necessarily  be  taken  up 
when  the  house  and  walls  come  to  be  built. 
I  think  that  is  confirmed  by  further  portions  of 
the  Act,  because  the  16th  section  is  conclusive  as 
showing  that  the  word  "  site "  does  not  mean 
merelv  the  general  locale  on  which  the  house  is 
to  be  ouilt,  but  something  which  can  be  "  made, 
formed,  and  excavated."  That  being  so,  I  now  go 
to  the  bye-law,  the  interpretation  of  which  is  m 
question  in  this  case.  The  first  bye-law  upon 
which  the  question  depends  is  this :  "No  house, 
building,  or  other  erection,  shall  be  erected  upon 
any  site  or  portion  of  any  site  which  shall  have 
been  filled  up  or  covered  with  any  material  im- 
pregnated or  mixed  with  any  fascal,  animal,  or 
vegetable  matter."  Now,  when  that  was  first  read, 
I  thought  "  site"  was  used  there  in  the  wide  sense 
of  the  ground  upon  which  the  house  was  built ; 
but  it  appears  to  me  that  it  can  be  reasonably 
construed  as  in  sect.  14.  I  do  not  say  that  there 
may  not  be  words  in  bye-laws  which  are  so 
obviously  used  in  a  different  sense  to  the  same 
words  in  the  Act  that  the  court  may  properly, 
reading  them  with  the  context,  put  a  different 
construction  upon  them ;  hut  primd  facie  I  should 
say  that  the  proper  mode  oi  construction  is  to 
applv  the  same  interpretation  to  terms  used  in  a 
bve-law  which  is  applied  to  the  same  terms  in 
the  Act  under  the  powers  of  which  the  bye- 
law  is  framed.  The  words  of  the  bye-law  are 
moreover  fully  in  accordance  with  such  a  con- 
struction, for  the  words  are,  "  No  house,  buQd- 
ing,  or  other  erection  shall  be  erected  upon  any 
site  or  portion  of  any  site  which  shall  have  been 
filled  up  or  covered  with  any  material  impreg- 
nated or  mixed  with  anv  fsBcal,  animal,  or  veget- 
able matter,  or  which  shall  have  been  filled  up  or 
covered  with  dust,  or  slop,  or  other  refuse,  or  in 
or  upon  widch  any  such  matter  or  refuse  shall 
have  been  deposited,  unless  and  until  such  matter 
or  refuse  shall  have  been  properly  removed  by 
excavation  or  otherwise  from  such  site."  Now,  is 
not  the  sensible  construction  of  that  bye-law,  that 
the  word  " site "  there,  or  "portion  of  a  site," 
means  the  space  which  is  to  oe  occupied  by  the 
house  P  It  would  still  be  space,  whether  fiUed  up 
with  air  or  with  solid  matter ;  but  the  bye-law 
provides,  if  it  has  been  fiUed  up  or  covered  with 
any  faacal,  animal,  or  vegetable  matter,  that  such 
matter  must  not  be  left  lying  in  or  on  that 
space,  but  must  be  carefully  removed  by  excava- 


tion or  otherwise — ^that  is  to  say,  if  it  is  solid 
matter  which  requires  excavation,  it  must  be 
removed  by  excavation,  so  that  none  is  left  on 
any  portion  of  the  site,  that  is,  on  any  portion  of 
the  space  to  be  occupied  by  the  house.  Now  let 
us  read  paragraph  2 :  "  The  site  of  every  house  or 
building  sluul  fee  covered  with  a  layer  of  good 
concrete."  What  does  "site"  mean  there? 
Clearly  not  the  mere  situation  upon  which  the 
house  is  to  be  built.  The  site  there  must  be 
equivalent  to  the  house,  because  it  is  "  the  site  of 
every  house ;"  that  is,  the  site  upon  or  into  which 
the  house  is  to  be  built  is  to  be  covered  with  a 
layer  of  good  concrete  "  at  least  six  inches  thick, 
and  smoothed  on  the  upper  surface,  unless  the 
site  thereof  be  gravel,  sand,  or  natural  virgin 
soil."  Therefore  "site"  there  must  be  inter- 
preted not  as  a  mere  locale,  as  I  have  said,  but 
to  be  the  very  place  in  which  the  house 
and  its  foundations  are  to  PJAcei.  Then  again,  in 
paragraph  3  it  is  stated :  "The  foundations  of  the 
walls  of  every  house  or  building  shsSll  be  formed 
of  a  bed  of  good  concrete  not  less  than  nine  inchen 
thick,  and  projecting  at  least  four  inches  on  each 
side  of  the  lowest  course  of  footings  of  such  wails. 
If  the  site  be  upon  a  natural  bed  of  gravel,  con- 
crete will  not  be  required."  The  object  is 
clearly  to  give  a  solid  bed  for  the  foundations  to 
rest  upon,  and  which  will  prevent  the  house 
giving  way  when  it  is  put  upon  the  earth  which 
has  to  support  it.  Concrete,  when  it  hardens  and 
becomes  solid  matter,  will  give  a  solid  founda- 
tion, and  will  obviou8l7  give  stability  to  the  house. 
It  will  fdso  have  an  efitect  upon  health,  so  far  as  it 
prevents  any  infiltration.  But  the  second  bve- 
law  has  a  most  material  bearing  both  upon  stabi- 
lity and,  here  more  particularly,  upon  health, 
because  it  provides  "that  the  site  shall  be 
covered,"  ana  there  I  read  the  whole  site  co-exten- 
sive with  the  house,  "  with  a  layer  of  good  con- 
crete at  least  six  inches  thick."  This  concrete  is 
not  for  the  purpose  of  bearing  weight  like  the 
nine  inches  of  concrete  under  the  bricks.  It  may 
possibly  add  to  the  stability  of  the  building,  bat 
it  is  mainly,  if  not  entirely,  to  prevent  emanations 
or  other  matters  coming  from  the  lower  ground, 
and  so  to  protect  the  hecuth  of  the  persons  inhabit- 
ing the  houses  by  having  an  impermeable  stratum 
six  inches  thick  between  them  and  the  ground 
beneath.  Now  that  seems  to  me  to  be  the  reason- 
able construction  of  the  Act,  and  all  that  which 
the  bye-laws  here  prescribe  has  been  in  the  pre- 
sent case  done,  ana  the  learned  magistrate  who 
decided  this,  decided  that  the  Act  had  been  com- 
plied with,  and  I  think  he  was  right.  Then  there 
arises  this  difficulty.  The  ground  in  question 
formed  an  old  cemetery,  and  coffins  and  bodies  to 
the  depth  of  some  eighteen  or  twenty  feet,  and 
coming  not  very  far  from  the  surface  of  the  soil, 
had  been  buried  there  up  to  about  1840.  Now  the 
board  assert  the  right  to  have  the  whole  of  that 
excavated  and  cleared,  because  it  consists  of 
animal  matter  within  the  meaning  of  this  Act.  I 
think  it  does  consist  of  animal  matter  within  the 
meaning  of  this  Act,  because  I  think  it  is  the  sort 
of  refuse  animal  matter  which,  had  it  existed  within 
the  space  of  the  site  of  the  houses,  would  have 
been  required  to  be  cleared  away.  But  we  are 
asked  to  say  that  the  board  had  the  right 
to  insist  upon  the  parties  excavating  for  the 
houses  to  any  depth  which  contains  animal 
or  vegc^^^able  matter.    Now,  does  what  they  con- 
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tend  for  come  within  the  words  of  the  ActF 
Construing  them  as  I  have  construed  them,  and 
limiting  the  term  "  site  "to  the  space  occupied  by 
the  house  and  its  walls,  the  contention  fails. 
Then  it  may  be  asked,  is  it  not  a  rational  con- 
struction to  say  that  the  bye-law  is  to  be  read  in 
a  different  sense  from  the  Act  P  I  am  inclined  to 
think  that,  if  the  bye-law  were  to  be  so  read,  it 
would  be  bad ;  because,  if  the  Act  confines  "  site  " 
to  a  limited  space,  then  a  bye-law  which  extends 
the  word  "  site,"  and  ^ives  power  of  compulsory 
legislation  over  that  site  beyond  and  above  that 
which  is  comprehended  by  the  Act,  would  be,  as  I 
should  be  iDclined  to  think,  bad.  1  construe  the 
bye-law,  if  I  can,  ^  rea  magU  valeat  qiuim  pei'eat, 
and  certainly  the  bye-law  can  be  quite  sensibly 
construed  giving  to  the  word  *'site"  the  same 
definition  as  contained  in  the  Act.  It  may  be  very 
true,  as  suggested,  and  as  I  am  inclined  to  think, 
that  when  this  Act  was  framed  those  who  framed 
it  had  not  in  their  minds  a  burial  ground.  Burial 
grounds  form  so  very  small  a  part  of  the  whole 
area  of  London  that  they  possibly  did  not  think 
o£  them.  But  although  that  may  have  been  so,  I 
think  that  the  Act  and  bye-law  under  it,  properly 
read,  deal  only  with  the  space  from  the  lowest 
part  of  the  foundations  and  upwards  from  that 
point  to  the  surface  of  the  soil.  Therefore  upon 
the  whole  I  am  of  opinion  that  the  proper  con- 
straction  of  this  Act  and  bve-law  is  as  contended 
by  the  respondents,  and  that  the  respondent  is 
entitled  to  our  judgment. 

Hawkins,  J. — I  am  also  of  rtpinion  that  the 
mag^trate  was  I'ight,  and  that  t;  his  appeal  ought 
to  be  dismissed.  The  complain  j  which  was  made 
against  the  defendant  Chambers,  the  builder,  is 
this,  that  he  unlawfully  committed  **  breaches  of 
the  bye-laws  made  by  the  Metropolitan  Board  of 
WorKs  under  the  provisions  of  the  Metropolis 
Management  and  Building  Acts  Amendment  Act 
1878 ;  that  is  to  say,  by  commencing  to  build  on 
a  site  and  foundations  at  the  south-west  corner  of 
the  Peel-grove  Burial  Ground  which  had  been 
filled  up  with  materials  impregnated  with  animal 
matter,  to  wit,  a  number  of  dead  human  bodies, 
VFithout  the  said  animal  matter  having  first  been 

Eroperly  removed."  Now,  as  regards  the  facts, 
efore  I  turn  to  the  Act  of  Parliament  and  the 
bye-laws,  the  case  seems  to  be  this.  This  old 
burial  ground,  which  was  not  a  consecrated 
ground,  had  been  in  use  for  many  years  before 
the  year  184;9,  when  it  ceased  to  be  used,  and 
there  is  no  doubt  that  a  great  number  of  bodies 
had  been  buried  in  it,  and  that  they  were  buried 
at  various  depths  i*anging  from  twenty  to 
twenty-five  feet  below  the  surface,  and  that 
some  bodies  were  buried  within  four  or  five  feet 
from  the  surface  of  the  ground.  It  ceased  to  be 
nsed  in  point  of  fact  in  the  year  1845,  but  by  an 
Order  in  Council  made  in  the  year  1855  it  was 
directed  that  this  burial  ground  should  be  closed, 
and  from  that  time  to  the  present  no  further 
burials  have  taken  place  in  it.  Between  the  body 
which  was  nearest  to  the  surface  and  the  surface 
of  the  ground  itself  there  were,  as  found  in  the 
case,  some  four  or  five  feet.  It  was  said  that 
some  of  the  coffins  were  buried  within  that 
distance  of  the  surface  with  four  or  five  feet  of 
earth  over  them.  After  the  ground  had  been 
disused  and  the  Order  in  Council  had  been  made, 
the  owners  of  .the  ground  raised  the  surface  by 
depositing  over  the  sui'faco  of  the  ground  builder's 


rubbish  to  a  depth  varying  from  one  to  four  feet. 
So  that  the  depth  of  the  builder's  rubbish  over  the 
I  surface  of  the  ground  was  from  one  to  four  feet, 
and  the  depth  of  earth  between  the  surface  of  the 
ground  ana  the  nearest  cofiin  was  three  to  four 
feet.    That  was  the  condition  of   the    groimd. 
Then  Mr.  Chambers  proposed  to  build  upon  this 
ground,  and  received  on  the  8th  May  1883  a  notice 
from  the  Board  of  Works  represented    by  the 
appellant,  in  these  terms :  "  Old  Burial  Ground, 
Peel-grove.    In  reply  to    your    inquiries   made 
when  I  saw  you  upon  the  ground,  1  beg  to  say 
that  I  shall  require  vou  to  remove  any  objection- 
able matter  (as  laid  down  in  the  bye- laws)  that 
may  be  met  with  down  to  the  bottom  of  your 
foundations.    If  you    interfere  with    bodies   in 
making  your  foundations  I  shall  have  to  take 
proceedings,  and  I  presume  the  parish  will  do  the 
same.    I  shall  call  at  the  ground  at  ten  to-mor- 
row (Wednesday)  morning,  to  see  how  you  are 
foing  on."    Being  about  to  build  over  the  old 
urial    ground  he  is  told  to  clear  away — that 
they   should  expect  to   have  any    objectionable 
matter,  as  laid  down  in  the  bye-laws,  removed, 
but  that  if  in  doing  so  he  came  upon  any  bodies 
he  would  be  proceeded  against  for  that.    There- 
fore the  notice  to  him  virtually  is,  that  he  shall 
not  remove   anything  from   the  burial  ground 
without  subjecting  himself  to  the  penalties  against 
a  person  who  improperly  and  unlawfully  inter- 
feres with  dead  bodies  which  have  been  buried. 
That  is  practically  what  it  amounts  to.    He  went 
on  with  bis  building,  and  he  built,  as  he  con- 
tends, in  accordance  strictly  with  the  provisions 
of  the  Act  of  Parliament  as  read  in  conjunction 
with  the  bye-laws,  and  the  magistrate  has  found 
as  a  matter  of  fact  that,  if  the  construction  which 
was  placed  by  the  respondent  and  by  himself 
upon  the   bye-laws  which  were  framed  by  the 
Metropolitan  Board  under  the  powers  of  the  Act 
to  which  we  have  so  often  referred  is   correct, 
there  had  been  no  infringement  of  the  bye-laws, 
but  that  the  foundations  and  the  site  had  been 
framed  and  formed  in  the  manner  provided  by 
the  bye-laws,  which  were  made  and  were  enforce- 
able under  the  Act  of  Parliament.    As  a  matter 
of  fact,  therefore,  we  have  no  right  to  disturb  the 
magistrate's  judgment  on  that  matter,  and  it  may 
be  caken  for  granted  that,  if  his  construction  of 
the  bye-law  is  right,  then  as  a  matter  of  fact  the 
builder  is  to  be  exonerated  from  the  penalty  which 
has  been  sought  to  be  inflicted  upon  him.    Now 
the  Act  under  which  these  bye-laws  are  framed 
was  passed  iu  the  year  1878.      It  is  an  Act  to 
amend   the    Metropolis  Management  Act  1855, 
the  Metropolitan  Building  Act,  1855  and  the  Acts 
amending  the  same  respectively.    I  must  say,  in 
reading  this  Act,  it  does  occur  to  me,  as  it  has 
occurred  to  my  brother  Grove,  that  in  all  proba- 
bility the  Legislature  never  contemplated  the  use 
of  old  burial  grounds  when  they  were  framing 
this  particular  Act,  and  I  think  it  equally  pro- 
bable that  the  Metropolitan  Board  of  Works, 
when  they  came  to  frame  their  bye-laws,  lost 
sight  altogether  of  the  fact  that  there  were  a 
great  many  old  disused  burial  grounds  in  London 
which  were  the  property  of  private  individuals, 
and  which  might  therefore  be  devoted  to  building 
purposes.    They    certainly    have    made,    in   mv 
opinion,   no   proTision    for   building   over  such 
ground — that    is  to   say,  no  such  provision  as 
might  have  been  expected  if  they  nad  contem- 
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plated  buildings  or  houses  being  erected  over 
these  disused  places.  It  can  be  ascertained 
from  the  preamble  of  the  Act  exactly  what  it  was 
that  the  Legislature  contemplated  m  conferring 
the  powers  they  did  upon  the  Metropolitan  Board 
of  Works.  The  recital  is, "  Whereas  it  is  expedient 
to  make  provisions  with  respect  to  the  making, 
filling  up,  and  preparation  of  the  foundations  and 
sites  of  houses  and  buildings  to  be  erected  within 
the  metropolis,  and  with  respect  to  the  quality 
of  the  substances  to  be  used  in  the  forma- 
tion or  construction  of  the  sites,  foundations, 
and  walls  of  such  houses  and  buildings  with  a 
view  to  the  stability  of  the  same,  the  pre- 
vention of  fires,  and  for  purposes  of  health.'^ 
I  take  that  really  to  be  a  recital  in  substance 
amounting  to  this — that  it  is  expedient  to  make 
provisions,  as  far  as  they  can  be  reasonably  made, 
so  as  to  insure  stability  in  buildings  which 
shall  be  hereafter  erected;  secondly,  so  as  to 
avoid  danger  from  fires;  and  thirdly,  so  that 
the  buildings  themselves  shall  be  not  injurious  to 
health,  but  on  the  contrary  conducive  to  health, 
in  accordance  with  the  regulations  which  I  am 
going  to  refer  to.  Sect.  16  gives  the  Metropolitan 
Board  of  Works  power  to  make  bye-laws,  and  as  I 
take  it,  that  means  to  make  bye-laws  for  the 
purpose  of  carrying  out  as  far  as  practicable  the 
objects  which  the  Legislature  had  in  view,  and  it 
gives  them  the  power  in  these  terms :  "  The  board 
may  from  time  to  time  make,  alter,  vary,  amend, 
ana  repeal  such  bye-laws  as  they  may  think 
expedient  with  respect  to  the  following  matters." 
Then  it  says,  "  First,  the  foundations  of  houses 
.  .  .  and  the  sites  of  houses  and  other 
erections  to  be  constructed  after  the  passing  of 
this  Act  and  the  mode  in  which  and  the  materials 
with  which  such  foundations  and  sites  shall  be 
made,  formed,  excavated,  filled  up,  prepared  and 
completed  forlsecuring  stability,  the  prevention  of 
fires,  and  for  the  purposes  of  health.  Now  with 
respect  to  what  is  it  that  the  board  may  make 
bye-laws?  It  is  with  respect  to  the  sites  of 
houses,  with  respect  to  the  foundations  of  houses, 
with  respect  to  the  mode  in  which  and  the 
materials  with  which  such  foundatious  and  sites 
shall  be  made,  formed,  excavated,  filled  up,  pre- 
pared and  completed  for  the  purpose  of  securing 
the  matters  which  I  have  just  referred  to — ^that 
is  to  say,  stability,  prevention  of  fires,  and 
purposes  of  healtt.  Now  I  think,  before  one 
goes  to  the  bye-laws,  one  must  ask  what  was 
intended  by  the  Legislature  when  they  spoke  of 
"sites"  and  "foundations"  and  of  conferring 
power  upon  the  Metropolitan  Board  of  Works 
to  make  bye-laws  with  respect  to  sites  and 
foundations  P  It  seems  as  though  the  Legislature 
had  determined  that  there  should  be  no  question 
at  all  upon  this  part  of  the  case,  because,  before 
giving  power  to  make  bye-laws,  they  state  in 
express  terms  what  they  mean  in  using  the  term 
"  foundations  and  sites."  Hie  Act  says,  "  In  this 
part  of  this  Act  the  term  'foundations'  shaU 
mean  the  space  immediately  beneath  the  footing 
of  a  wall.  Without  criticising  the  precise 
language  in  which  this  interpretation  clause  is 
framed,  it  seems  to  me  that  the  real  true  construc- 
tion of  it  is  this — ^that  the  term  "  foundations  " 
means  that  which  is  the  resting  place  or  support 
of  the  footings  of  the  walls;  that  is  to  say, 
the  foundations  upon  which  the  footings  of 
the     walls     are    to    rest    when    the    building 


is  constructed  and  erected;  and  the  founda- 
tions are  matters  which  are  clearly  within 
the  cognisance  and  jurisdiction  of  the  Metro- 
politan Board  of  Works.  They  are  matters  upon 
which  the  Metropolitan  Board  of  Works 
have  power  to  legislate  by  their  bye-laws. 
There  is  no  question  at  all  as  to  the  meaning  of 
"  the  footings  of  the  walls,"  nor  as  to  the  meaning 
of  "  the  base  of  the  walls  "  when  we  come  to  look, 
as  we  must  look,  at  the  Metropolitan  Building  Act 
which  was  passed  in  the  year  1855,  where  I  find, 
"  The  base  of  the  wall  shall  mean  the  course  im- 
mediately above  the  footings."  Then  when  I  turn 
to  the  first  schedule  of  the  Act  ^fii^d  the  foo^.ing8 
of  the  wall  are  defined  thus  :  "  The  projection  of 
the  bottom  of  the  footing  of  every  wall,  on  each 
side  of  the  wall,  shall  be  at  least  equal  to  one-half 
of  the  thickness  of  the  wall  at  its  base  and  the 
diminution  of  the  footing  of  every  wall  shall  be 
formed  in  regular  offsets;  and  the  height  from 
the  bottom  of  such  footing  to  the  base  of  the  wall 
shall  be  at  the  least  equal  to  one-half  of  the 
thickness  of  the  wall  at  its  base."  So  that  it 
prescribes  here  how  the  footings  shall  be  con- 
structed and  the  depth  of  them.  Therefore  there 
is  no  mistake  at  all  as  to  what  the  Act  of 
Parliament  meant  in  1855.  But  I  should  think 
there  is  equally  little  doubt  as  to  what  the 
bye-laws  intended.  I  may  observe,  with  refer- 
ence to  the  word  "  foundations,"  that  though 
the  boiird  have  power  to  prescribe  and  dictate 
as  to  the  mode  in  which  and  the  materials 
with  which  the  foundations  shall  be  composed, 
this  bye-law  says  nothing  whatever  as  to 
the  foundations,  except  that  beneath  the 
last  course  of  the  footings  there  shall  be  a  layer 
of  concrete  of  a  depth  of  nine  inches.  Now, 
when  you  come  to  look  at  the  case  and  to  the 
facts  which  are  found  in  it,  the  construction 
of  the  foundations  has  been  not  merely  within  the 
the  strict  requirements  of  the  bye-law,  but  even 
better  foundations  than  the  bye-law  requires 
have  been  put  in.  Now,  let  me  go  to  the  site. 
With  reference  to  this  I  harfly  go  to  the 
same  extent  which  Grove,  J.  has  suggested, 
viz.,  that  the  site  must  be  construed  to  be  the 
whole  surface  of  the  ground  which  was  intended 
to  be  used  for  the  building ;  that  is  to  say,  the 
whole  floor  space  of  the  site  and  the  space 
occupied  by  the  external  wall.  It  is  not  neces- 
sary to  'determine  it,  but  I  should  be  rather 
inclined  to  think  that  the  site  was  confined  to  that 
portion  of  the  house  over  which  the  inhabitants 
were  to  dwell.  But  let  us  see  what  the 
Act  and  bye-laws  have  said  with  regard  to  the 
site :  "  The  term  site  in  relation  to  a  house  or 
building  or  other  erection  shall  mean  the  whole 
space  to  be  occupied  by  such  house,  Ac.  between 
the  level  of  the  bottom  of  the  foundation,  that  is, 
the  bottom  of  the  bed  of  concrete  which  is  to 
form  the  foundation  for  the  wall  or  for  the  footings 
of  the  wall,  and  the  level  of  the  base  of  the  walls." 
That  is  to  say,  the  site  is  to  consist  of  the  whole 
space  between  the  lowest  level  of  the  base  of 
concrete  forming  the  foundation  of  the  walls 
and  the  level  of  tne  base  of  the  walls  which  is  the 
top  of  the  footings.  Thus  if  the  footings  happen 
to  be,  say,  a  foot  in  depth,  and  there  are  nine 
inches  of  concrete,  according  to  the  bye-laws, 
there  will  be  one  foot  and  mne  inches  of  space 
between  the  one  level  and  the  other,  and  that  site 
must  be  made,  constinicted,  and  filled  up  with  such 
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materials  and  in  the  mode  which  the  Board  of 
Works  are  entitled  to  prescribe.    Now  the  board 
havinj^  power  to  make  provisions  with  regard  to 
sites,  is  it  not  reasonable  to  suppose  that,  in  making 
the  bje-laws  and  using  the  word  site,  they  are 
making  regulations  with  regard  to  those  sites 
respecting  which  they  are  empowered  to  make 
regolations  P    Or  is  it  to  be  supposed  that  they 
are  exceeding  their  authority  and  making  rules 
and  bye-laws  respecting  sites  which    have  not 
been  in  contemplation  by  the  Act,  and  as  to  which 
they  had  no  power  to  make  bye-laws  P    It  strikes 
me  that  it  is  reasonable  to  say  that  they  intended 
to  use  the  powers  conferred  upon  them,  and  the 
powers  conferred  upon  them  are  limited  by  the 
interpretation  clause.    Now,  construing  the  word 
"  site  "  in  that  way,  what  is  there  then  prescribed 
with  regard  to  it  P    It  is  to  be  of  a  dept  n  which  is 
very  ascertainable,  a  depth  which  is  eoual  to  the 
distance  between  the  lowest  level  of  tne  founda- 
tion upon  which  the  footings  of  the  wall  rest  and 
the  base  of  the  wall  which  is  at  the  top  of  those 
footings.    That  space  which  forms  the  site  is  to 
be  covered ;  by  which  I  understand  the  top  sur- 
face of  it  is  to  be  formed  of  six  inches  of  concrete, 
and  from  every  portion  of  the  site  any  material 
impregnated  with  fsscal,    animal,  or  vegetable 
matter  must  be  removed.  Then  what  is  the  fact  P 
The  magistrate  has  found  that  a  six  inches  layer 
of  concrete  has  been  laid  down,  and  he  has  found 
also,  as  a  matter  of  fact,  or,  if  it  is  not  directly 
found,  it  is  implied  in  the  very  language  of  the 
case,  that  no  part  of  the  remaining  portion  of  the 
site,  that  is,  between  the  lower  level  of  the  concrete 
whicli  covers  the  site  and  the  level  of  the  base  of 
the  foundations,  consists  of  any  material  which 
is  impregnated  either  with  fsBcal  or  animal  or 
vegetable  matter.    In  short  he  has  found  that, 
if  the  bye-law  is  to  be  construed  in  the  way  in 
whicli  I  think  it    ought  to  be  construed,  the 
respondent  has  done  everything  that  the  bye-laws 
require  him  to  do.  I  am  of  opinion,  therefore,  for 
the  reasonB  I  have  stated,  that  the  magistrate  was 
right  in  coming  to  the  conclusion  that  these 
bye-laws  had  not  been  infringed,  and  I  think  this 
appeal  ought  to  fail. 

Judgment  for  the  respondent 

Solicitor  for  the  respondent,  B.  Ward. 
Solicitors    for  the  appellant,    OoUyer^BrUtow 
and  Co. 


Thursday,  Dec  18, 1884. 

(Before  Lord   Coleridge,  C.J.,  Stephen  and 

Cave,  JJ.) 

FoBD  (app.)  V,  HoAB  (resp.).  (a) 

Begietraiion  of  voters — PaHiamentary — Bevision 
of  lists — Bevising  harrister^s  power  of  artiend- 
ment — Description  of  qualification — Houses  in 
sv,ccession  —  Omission  of  one  of  three  houses 
occupied  successively — The  Parliamentary  and 
Municipal  Begistration  Act  1878  (41  ^  42  Vict. 
e.  26),  s.  28,  sub-sects.  1, 12, 13. 

In  a  list  of  voters  submitted  to  a  revising  barrister 
for  revision  the  nature  of  a  voter's  q^ialificaiion 
appeared  in  the  third  colv/nm  as  "  dwelling- 
houses  in  succession*'  and  the  description 
thereof  in  the  fourth  colv/nm  a^  "  44,  Oxford-street , 
and  34,  Prospect-place,  Cowich'Street.**  The  voter 
had  in  fad  ^occupied  during  the  whole  of  the 
qualifying  ^erioa  three  houses  in  immediaie 
succession,  viz.  44,  Oxford-street,  and  31  and  34, 
Prospect-place,  Covrich-street,  but  the  overseer  by 
mistake  omitted  to  specify  the  intermediate  house, 
and  the  part  of  the  ^uaUfying  property  which 
appeared  was  insufficient  to  give  a  vote.  The 
revising  barrister  naving  amended  the  fourth 
column  by  strihing  out  the  numbers  "  44 "  and 
"  34 : " 

Held,  on  case  stated,  by  Stephen  and  Cave,  JJ. 
{Lord  Coleridge,  C.J.  dissenting),  thcU  the  revising 
barrister  was  at  liberty  under  the  Pa/rliameniary 
amd  Municipal  Begistration  Act  1878  (41  §r  42 
Vict.  c.  26),  s.  28,  to  amend  the  description  of  the 
qualification  in  the  fourth  column,  out  that  he 
ought  to  have  amended  it  by  inserting  the  nams 
of  the  house  omitted^  and  that  the  Court  ought  so 
to  amend  it. 

This  was  a  case  stated  for  the  opinion  of  the 
court  by  the  revising  barrister  for  the  city  of 
Exeter,  in  which  Brutton  John  Ford  was  the 
appellant  and  William  Hoar  the  respondent. 
The  case  was,  so  far  as  material,  as  follows : — 
At  a  court  held  by  the  barrister  appointed 
to  revise  the  list  of  voters  for  the  said  city,  on  the 
15th  Sept.  1884  the  respondent's  name  appeared 
on  Form  E.  for  the  parish  of  Saint  Thomas  the 
Apostle  of  the  list  of  voters  as  the  occupier  of 
dwelling-houses  in  succession,  and  the  entry  and 
description  on  the  said  list  was  as  follows : — 


Kama  of  Voter,  Ac 

PlAOe  of  Abode. 

Nataie  of  QoAliflnatloii. 

Name  and  Sitaation  of  QoaUfjrlng  Property. 

Hoar,  William    

34,  Frospedr-plaoe, 
Cowiok-street 

I>welli2isr-hoQBe8  in  snooession 

44,    Oxford-street,    and  34,    Frospeot 
place,  Cowiok-street. 

The  appellant  duly  objected  to  the  name  of  the 
respondent  being  retained  on  the  said  list  upon 
the  ground  {inter  alia)  that  the  respondent  nad 
not  been  in  occupation  of  the  premises  as  described 
therein  for  the  period  and  at  the  time  required  by 
law  to  give  him  a  vote. 
The  following  facts  were  proved : — 
The  respondent  had  occupied  during  the  whole 
of  the  qualifying  period  three  houses  in  immediate 
succession,  namely,  Nos.  44,  Oxford-street,  and  31 
and  34  Prospect-place,  Cowick-street,  and  his 
occupation  of  those  three  houses,  and  not  of  the 
two  houses  only  which  are  specified  on  the  list, 
gave  him  a  complete  qualification  of  the  nature 
specified  in  the  third  column  of  the  list.  The 
overseer   well    knew  that   the   respondent   had 


occupied  the  house,  31,  Prospect-place,  Cowick* 
street,  between  his  occupation  of  44»  Oxford- 
street  and  his  present  house,  but  he  accidentally 
and  by  mistake  omitted  to  specify  the  inter- 
mediate house,  31,  Prospect-place,  in  the  de- 
scription of  the  c^ualifying  property,  and  the  part 
only  of  the  qualifying  property  as  it  appeared 
on  the  list  was  insufficient  to  give  the  vote. 

Upon  proof  of  the  above  facts  the  revising 
hamster  was  asked  on  behalf  of  the  respondent  to 
amend  the  fourth  column  of  the  list  by  striking 
out  the  figures  44  and  34  which  stood  before 
Oxford-street  and  Prospect-place  respectiveljr, 
and  to  retain  the  name  of  the  respondent  in 

(a)  Beported  by  J.  SmTH,  Esq.,  Barrlster-at-Law. 
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respect  of  his  qualification,  which  consisted  of  his 
occupation  of  the  three  houses  as  stated  above. 

It  was  contended  by  the  appellant  that  the 
revising  barrister  had  no  power  to  make  that 
amendment,  as  by  so  doing  ne  would  be  making 
the  qualification  of  the  voter  (the  respondent) 
to  consist  of  an  occupatipn  oE  three  houses  in 
succession  instead  of  two  houses  only  as  specified 
on  the  list. 

The  revising  barrister  decided  that  he  had  the 
power,  under  the  28th  section  of  the  Parliamen- 
tary and  Municipal  Registration  Act  1878,  to 
make  the  amendment  as  requested,  and  struck 
out  the  figures  44  and  34  on  the  fourth  column  of 
the  list  and  received  proof  of  the  successive 
occupation  by  the  respondent  of  the  said  three 
houses,  being  of  opinion  that  by  so  doing  he  was 
not  altering  the  nature  of  the  qualification  in- 
serted on  the  list  nor  the  situation  of  the  quali- 
fying property,  but  merelv  correcting  an  omission 
accidentally  and  by  mistake  made  by  the  overseer 
in  making  out  the  list,  and  he  retamed  the  name 
of  the  respondent  on  the  list  of  voters  for  the 
said  city. 

If  the  court  should  be  of  opinion  that  his  deci- 
sion was  wrong,  the  register  was  to  be  amended 
by  striking  out  the  name  of  the  said  William  Hoar 
from  the  said  list. 

Bonvpas,  Q.C.  for  the  apj)eUant. — ^The  powers  of 
amendment  to  be  exercised  by  the  revising 
barrister  in  revising  the  list  of  voters  are  strictly 
defined  by  the  Parliamentary  and  Municipal  Regis- 
tration Act  1878  (41  &  42  Vict.  c.  26),  which  on 
this  point  re-enacted  with  but  slight  alteration 
the  provisions  of  6  &  7  Vict.  c.  18,  s.  40  (a),  and 

(a)  6  A  7  Yiot.  o.  18,  a.  40,  is,  bo  far  as  material,  as 
follows : 

40.  And  be  it  enacted  that  the  revisinff  barrister  shall 
oorreot  any  mistake  which  shall  be  proved  to  him  to  have 
been  made  in  any  list,  and  shall  ezpnnffe  the  name  of  everr 
person  whose  <ynalifioation,  as  stated  in  any  liiffc,  shall 
be  insniBoient  in  law  to  entitle  snob  person  to  vote,  and 
also  the  name  of  every  person  who  shall  be  proved  to 
him  to  be  dead ;  and  wherever  the  Christian  name,  or 
the  place  of  abode,  or  the  nature  of  the  qnalifioation,  or 
the  local  or  other  description  of  the  property  of  any 
person  who  shall  be  inclnded  in  any  snoh  list,  and  the 
name  of  the  oooapying  tenant  thereof,  shall  be  wholly 
omitted  in  any  case  where  the  same  is  by  this  Aot 
directed  to  be  spcwified  therein,  or  if  any  person  whose 
name  is  inolndea  in  any  snch  list,  or  his  place  of  abode, 
or  the  nature  or  description  of  his  qnalification,  shall,  in 
the  judgment  of  the  revising  barrister,  be  insnffioientlv 
described  for  the  purpose  of  being  identified,  snch 
barrister  shall  ezpnnge  the  name  of  every  snch 
person  from  snoh  list,  nnless  the  matter  or  matters 
BO  omitted  or  insufficiently  described  be  supplied 
•to  the  satisfaction  of  such  barrister  before  he  shall 
have  completed  the  revision  of  such  list,  in  which  case 
le  shall  then  and  there  insert  the  same  in  such  list : 
Provided  always,  that  whether  any  person  shall  be 
objected  to  or  not,  no  evidence  shall  be  given  of  any 
other  qualification  than  that  which  is  described  in  the 
list  of  voters  or  claim,  as  the  case  may  be,  nor  shall  the 
barrister  be  at  liberty  to  change  the  description  of  the 
quaJifioation  as  it  appears  in  the  list,  except  for  the 
purpose  of  more  dearly  and  accurately  denning  the 
same. 

The  Parliamentary  and  Municipal  Begistrations  Aot 
1878  (41  &  4  2  Vict.  c.  26),  as.  24  and  28,  sub-sects.  1,  6, 
12,  and  18,  are  as  follows : 

24.  Any  person  who  is  entered  on  any  list  of  voters  for 
a  parliamentary  borough  or  any  burgess  list,  subject  to 
revision  under  this  Aot,  for  a  municipal  borouffh,  and 
whose  name  or  place  of  abode,  or  the  nature  of  whose 
qualification,  or  the  name  or  situation  of  whose  quali- 
lying  property  is  not  oorreoUy  stated  in  such  list,  or  in 
respect  of  whom  there  is  any  other  error  or  omission  in 


the  various  sub-sections  of  sect.  28  of  the  Act 
of  1878  give  the  revising  barrister  no  power  to 
make  such  an  amendment  as  that  now  appealed 
against.  The  13th  sub-section  distinctly  enacts 
that  no  evidence  shall  be  given  of  anv  other 
(qualification  than  that  which  is  described  in  the 
list  or  claim,  nor  shall  the  revising  barrister  be 
at  liberty  to  change  the  description  of  the  quali- 
fication as  it  appears  in  the  list,  except  for  the 
purpose  of  more  clearly  and  accurately  defining 
the  same,  whereas  here  the  purpose  of  the  revising 
barrister  in  striking  out  the  numbers  44  and  34 
from  the  description  of  the  qualification  as  it 
appears  in  the  list,  viz.,  44,  Oxford-street,  and 
34,  Prospect-place,  Cowick-street,  was  to  enable 
the  voter  to  qualify  in  respect  of  three  houses, 
viz.,  44,  Oxford-street,  and  31  and  84,  Prospect- 
place,  notwithstanding  that  one  of  the  houses  was 

the  said  list,  may,  whether  he  has  received  a  notice  of 
objection  or  not,  if  he  thinks  fit,  make  and  subscribe  a 
declaration  in  the  form  in  that  behalf  in  the  schedule  to 
this  Act,  or  as  near  thereto  as  the  ciroumsta^kiees  will 
admit,  before  any  justice  of  the  peace  or  any  commissioBer 
or  other  person  authorised  to  administer  oaths  in  the 
Supreme  Court  of  Judicature.  The  declaration  shall  be 
duly  dated,  and  shall,  on  or  beforo'the  12th  da^  of  Sep* 
tember,  be  sent  to  the  town  clerk,  who  forthwith  sfaaU 
indorse  on  the  declaration  a  memorandum  signed  or 
initialed  by  him,  stating  the  date  when  he  receiTed  it, 
and  naming  the  declarant,  and  the  list  to  which  the 
declaration  refers,  and  shall  deliver  all  such  declarations 
to  the  revising  barrister  at  his  first  court.  If  the  decla- 
ration is  sent  as  aforesaid  and  in  due  time  (of  which  the 
said  indorsement  shall  heprimdfade  proof),  the  reyiiin? 
barrister  shall  receive  the  declaration  as  evidence  of  the 
facts  declared  to,  and  that  without  proof  of  the  signature 
of  the  declarant,  or  of  the  justice,  commissioner,  or  penon 
before  whom  the  declaration  purports  to  have  been  rab- 
Boribed,  unless  he  has  good  reason  to  doubt  the  genuioe- 
ness  of  any  signature  thereto. 

28.  A  revising  barrister  shall,  with  respect  to  the  list 
of  voters  for  a  parliamentary  borough,  and  the  bnrsess 
list  for  a  municipal  borough  which  he  is  i^pointea  to 
revise,  perform  the  duties  and  have  the  powers  following : 
(1.)  He  shall  correct  any  mistake  which  is  proved  to  hun 
to  have-  been  made  in  any  list.  (6.)  The  revising  bsRie* 
ter  shall  expunge  the  name  of  every  person,  whether 
objected  to  or  not,  whose  name  or  place  of  abode,  or  the 
nature  of  whose  qualification,  or  the  name  or  sitoatioii 
of  whose  qualifying  property,  if  the  (jualifioation  is  in 
respect  of  property,  or  any  other  particulars  respecting 
whom  by  law  required  to  be  statea  in  the  list,  is  or  sie 
either  wholly  omitted,  or,  in  the  judgment  of  the  rerising 
barrister,  insuf&oiently  described  for  the  purpose  d 
being  identified,  unless  the  matter  or  matters  so  omitted 
or  insufficiently  described  be  supplied  to  the  satisfaction 
of  the  revising  barrister  before  ne  shall  have  completed 
the  revising  of  the  list  in  whioh  the  omission  or  insumoient 
description  occurs,  and  in  case  such  matter  or  matteis 
shall  be  so  supplied,  he  shall  then  and  there  insert  the 
same  in  such  list.  (12.)  Where  the  matter  stated  in  a 
list  or  claim,  or  proved  to  the  revising  barrister  in 
relation  to  anv  alleged  right  to  be  on  any  list,  is  in  the 
judgment  of  the  revising  barrister  insufficient  in  law  to 
constitute  a  qualifioation  of  the  nature  or  description 
stated  or  claimed,  but  sufficient  in  law  to  oonstitate  a 
qualification  of  some  other  nature  or  description,  the 
revising  barrister,  if  the  name  is  entered  in  a  list  for 
whioh  such  true  qualification  in  law  is  appropriate,  ehiD 
oorreot  such  entry  by  inserting  snoh  quahfication  s^ 
cordinglv,  and  in  any  other  case  shall  insert  the  name 
with  such  qualifioation  in  the  appropriate  list,  and  shall 
expunge  it  from  the  other  list,  if  any,  in  which  it  it 
entered.  (13.)  Except  as  herein  provided,  and  whether 
any  person  is  objected  to  or  not,  no  evidence  shaU  be 

Siven  of  any  other  qualification  than  that  whioh  is 
escribed  in  the  list  or  claim,  as  the  case  may  be,  nor 
shaU  the  revising  barrister  be  at  liberty  to  change  tiie 
description  of  the  qualifioation  as  it  appears  in  the  list 
except  for  the  purpose  of  more  clearly  and  aoooraiely 
defining  the  same. 
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omitted  in  the  description  of  the  qualification  in 
the  list.  It  was  clearly,  therefore,  a  change  in 
the  description  of  the  qualification  forbidden 
by  sub-sect.  13.  The  cases  on  the  point  are 
chiefly  under  the  earlier  Act  of  1843,  but  the  only 
difference  is  that,  at  the  beginning  of  sub-sect.  13 
of  the  28th  section  of  the  Act  of  1878v  the  words 
"  except  as  herein  provided  "  are  substituted  for 
the  words  "  provided  always  "  in  sect.  40  of  the 
earlier  Act.  In  the  case  of  Bartlett  v.  Gihha  (5  M.  & 
G-.  81)  it  was  decided  as  long  ago  as  1843  that  a 
party  whose  qualification  consists  in  the  occupa- 
tion of  several  premises  in  immediato  succession 
ought  to  be  registered  in  resj^ect  of  all  such 
premises,  and  that  if  a  party  so  qualified  is 
registered  only  in  respect  of  the  premises  in  his 
occupation  at  the  time  of  making  out  the  list  of 
voters,  it  is  such  a  misdescription  as  the  revising 
barrister  has  no  power  to  correct  under  Q  kl  Vict. 
c.  18,  8.  40.  This  case  is  still  in  point  and  governs 
the  present.  Then,  under  the  new  Act,  it  was 
decided  in  ForreH  v.  Jjord  (42  L.  T.  Rep.  N.  S.  28 ; 
5  C.  P.  Div.  65)  that,  where  the  appellant's  qualifi- 
cation being  described  on  a  list  of  votei*s  as  a 
"  house,"  "  8,  Birley-place,"  he  made  and  sent  in 
a  declaration  for  amending  misdescription  under 
41  &  42  Vict.  c.  26,  s.  24,  schedule,  Form  M.,  stating 
that  the  correct  description  was  *'  houses  in 
succession,"  "  8  and  9,  Birley-place,"  the  revising 
barrister  was  ri^ht  in  expunging  the  appellant's 
name  from  the  list,  for  there  had  been  an  altera- 
tion in  the  nature  of  the  qualification,  and  to  sub- 
stitute "  houses  in  succession"  for  '*  house,"  would 
be  such  a  change  in  the  description  of  the  quali- 
fying property  as  was  not  authorised  by  sect.  28. 
[Cav^,  J. — ^The  change  necessary  there  was  in  the 
third  column  of  the  list,  the  nature  of  the  qualifi- 
cation requiring  alteration  from  "  house "  to 
"  houses  in  succession."  Here  the  third  colunm 
is  correctlv  stated,  and  you  desire  the  court  to  say 
that  the  alteration  made  in  the  fourth  column  is 
not  the  correction  of  a  mistake  under  sect.  28,  sub- 
sect.  1,  but  a  change  in  the  description  of  the  quali- 
fication within  the  meaning  of  sect.  28,  sub-sect. 
13.  In  BaHlett  v.  Qibhs  also  a  change  in  the  nature 
of  the  qualification  was  required.  Can  either  of 
the  cases  cited  be  said  to  be  an  authority  governing 
the  present  ?]  It  is  submitted  that  they  are ;  but 
there  are  other  cases  which  even  more  resemble 
the  present.  In  Chiions  v.  Bowdler  (5  C.  B.  65 ; 
1 7  L.  J.  70,  G.  P.)  the  qualification  of  the  appellant 
was  described  in  the  third  column  as  '*  house  in 
succession,"  and  in  the  fourth  the  property  was 
stated  to  be  situate  in  "Butcher-row,"  and  it 
appeared  that  the  qualification  in  truth  consisted 
of  the  successive  occupations  by  the  party  of  two 
houses,  one  in  Butcher-row,  the  otner  in  Cole- 
ham  in  the  same  borough ;  and  the  revising 
barrister  having  declined  to  amend  the  description 
by  adding  "  s  "  to  the  word  "  house  "  in  the  third 
column,  and  inserting  "  Coleham  "  in  the  fourth,  the 
Court  held  that  the  proposed  amendment  was  not 
one  which  it  was  competent  for  him  to  make.  In 
that  case  Wilde,  C.J.  expounds  the  policy  of  the 
Act  when  he  says  :  "  When  the  statute  gave  the 
right  to  vote  in  respect  of  different  premises 
occupied  in  immediate  succession,  it  became 
equally  important  to  give  the  same  facility  of 
inquiry  with  respect  to  each  of  the  premises  so  occu- 
pied ;"  apd  again  :  "  It  is  material  to  see  whether 
the  proposed  amendment  consists  in  the  correction 
of  something  already  stated  in  the  list,  but  stated 
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imperfectly,  or  in  the  introduction  of  matter  that 
is  altogether  new.  It  seems  to  me  that  it  is  of 
the  latter  description,  and  that  the  addition  of  a 
totally  distinct  and  independent  matter  to  eke 
out  an  insufficient  statement  of  qualification  is  not 
within  the  purview  of  the  Act."  Both  the.^^e 
obsei*vations  of  the  learned  Lord  Chief  Justice 
apply  to  the  present  case,  since  the  revising 
barrister,  in  making  the  amendment,  virtually,  by 
striking  out  the  numbers,  added  new  matter,  viz., 
"31.  Prosoect-place,"  with  respect  to  which  no 
facility  of  inquiry'  had  been  given.  Again,  in 
Bnrtou  v.  frwi/  (5  C.  B.  7)  it  was  decided  that  one 
who  was  on  the  register  as  entitled  to  vote  for  n 
county  in  respect  of  an  occupation  of  land  above 
507.  a  year,  but  who  ceased  to  occupy  the  same 
land,  and  entered  upon  the  occupation  of  other 
land  within  the  twelve  months  then  next  pre- 
ceding the  3l8t  July,  did  not  "  retain  the  same 
qualification  as  described  in  such  register"  within 
the  meaning  of  6  &  7  Vict.  c.  18,  s.  4,  although 
the  description  in  the  register  was  general  and 
sufi[iciently  large  to  embrace  either  occupation, 
and  that  he  ought  to  have  sent  in  a  new  claim  in 
respect  of  such  substituted  occupation.  As  to  the 
first  sub-section  of  sect.  28  it  was  intended  to 
meet  an  entirely  different  class  of  circumstances. 
That  sub-section  comes  into  operation  in  such 
cases  as  Adain8  v.  Bostoek  (45  L.  T.  Bep.  N.  S.  443 ; 
8  Q.  B.  Div.  259),  James  v.  Howarth  (5  C.  P.  Div. 
225),  and  Picard  v.  Sayer  (41  L.  T.  Rep.  N.  S. 
509 ;  6  C.  P.  Div.  235).  In  Adams  v.  Bostock  an 
objector  described  himself  in  the  notice  of  objec- 
tion as  "  in  the  list  of  parliamentary  voters  for 
the  parish  of  H.,"  but  omitted  to  insert  his  place 
of  aoode.  He  was  a  solicitor  practising  at  H., 
was  clerk  to  the  magistrates  and  coroner,  and  had 
resided  at  H.  all  his  life.  It  was  admitted  that 
the  insertion  of  the  words  "  of  H."  would  have 
sufficiently  described  the  objector's  place  of  abode, 
and  the  revising  barrister  found  as  a  fact  that 
no  one  had  been  misled  by  the  omission,  and  it 
was  held  that  under  the  circumstances  the 
omission  was  a  mistake  within  the  meaning  of 
41  &  42  Vict.  c.  26,  s.  28,  sub-sect.  1,  which  the 
revising  barrister  had  power  to  amend.  In 
Jam^es  v.  Hotaarth  also  it  was  held  that  the 
omission  to  state  that  the  objector  was  on  one  of 
the  "parliamentary  "  lists  was  a  mistake  which  the 
revising  barrister  had  power  to  amend  and  ought 
to  have  amended  under  sect.  28,  sub-sect.  1.  Apart, 
however,  from  the  cases,  it  is  clear  from  the  very 
words  of  the  12th  and  13th  sub-sections  of  sect. 
28,  that  it  was  not  the  intention  of  the  Legislature 
that  the  revising  barrister  should  have  power  to 
deal  with  or  alter  the  "  matter  stated  in  any  list 
or  claim  to  constitute  a  qualification,"  except  in 
the  cases  specially  provided  for  in  the  12th  sub- 
section, for  the  13th  sub-section  proceeds  at  once  to 
say  that,  "  except  as  herein  provided  the  revising 
barrister  shall  not  be  at  liberty  to  change  the 
description  of  the  qualification."  Taking  the  two 
sub-sections  together,  if  the  misdescription  comes 
within  sub-sect.  12,  the  revising  barrister  can 
amend  it ;  if  not,  he  has  by  sub-sect.  13  no  power 
to  amend.  [Cave.  J. — ^That  interpretation  would 
give  no  meaning  to  sect.  24.  He  has  clearly 
power  to  amend  in  accordance  with  declarations 
made  under  that  section,  although  such  amen*^- 
ment  is  not  mentioned  in  sub-sect.  12.]  Next,  if 
the  revising  barrister  had  power  to  amend  at. 
all,  he  ought  to  have  amended  by  adding  "  31, 
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Prospect-place,"  instead  of  striking  out  the 
numbers.  Where  houses  are  numbered,  the 
revising  barrister  ought  to  strike  out  the  name 
unless  the  number  is  a<lded,  so  that  now  that  the 
numbers  have  been  struck  out  the  entry  in  the 
list  is  still  bad.  [Lord  Coleridge,  Cf.J. — The 
court  is  unanimously  of  opinion  that  the  par- 
ticular amendment  made  was  wrong,  but  there 
are  cases  in  which  the  court  has  made  altera- 
tions which  the  revising  barrister  ought  to  have 
made.]  If  the  decision  of  the  revising  barrister 
is  wrong,  the  register  is,  according  to  the  case, 
to  be  amended  by  striking  out  the  name.  [Lord 
Coleridge,  C.J. — ^The  court  would  not  allow 
that  to  defeat  its  action.] 

BoB0  for  the  respondent. — [Lord  Coleridge, 
C.J.— In  BartleH  v.  Gibhs  (6  M.  &  G.  81)  it  was 
held  that  the  omission  of  one  of  several  premises 
in  respect  of  the  occupation  of  which  in  immediate 
succession  a  claimant's  qualification  consisted,  wa» 
fatal.  How  do  you  distinguish  the  present  from 
that  caseP]  The  respondent  relies  upon  the 
change  in  the  phraseology  of  the  later  statute  and 
on  the  principles  of  amendment  laid  down  in  the 
recent  cases.  Moreover,  in  Bartletf  v.  Gibha 
an  amendment  was  necessary  of  the  nature 
of  the  qualification  in  the  third  colnmu,  which 
was  stated  as  "  house,"  whereas  here  it  is  only  the 
description  of  the  qualifying  property  which  re- 
quires amendment,  the  natuTe  of  the  qualification, 
viz.,  "  houses  in  succession,"  being  rightlv  stated. 
The  validity  of  this  distinction  appears  from  the 
case  of  Flounders  v.  Bonner  (15  L.  J.  81,  C.  P.) 
where  a  party  whose  qualification  was  houses  in 
succession  was  on  the  list  of  voters  for  a  borough, 
but  the  list  omitted  to  mention  the  number  of  the 
first  house  which  he  had  occupied,  and  the  Court 
said  that,  if  the  number  had  been  supplied  before 
the  barrister  had  completed  the  revision  of  the 
list,  he  ought  to  have  added  the  number  and  re- 
tained the  voter  on  the  list.  [He  was  stopped  by 
the  Court.] 

Cave,  J. — ^I  am  of  opinion  that  this  appeal  ought 
to  be  dismissed,  because  I  think  that  tne  case  is 
within  the  plain,  language  of  the  Act  with  which 
we  have  to  deal.  This  Act  was  passed  in  1878  for 
the  purpose  of  amending  the  law  relating  to  the 
registration  of  voters  in  parliamentary  boroughs 
and  the  enrolment  of  burgesses  in  municipal 
boroughs,  and  relating  to  certain  rights  of  votmg 
and  proceedings  before  and  appeals  from  revising 
hamsters,  and  it  undoubtedly  does  in  some  parts 
correct  decisions  arrived  at  m  registration  cases 
on  other  sections  of  the  old  Act.  The  28th  section 
is  in  these  words :  "  A  revising  barrister  shall, 
with  respect  to  the  list  of  voters  for  a  parlia- 
mentary borough  and  the  burgess  lists  for  a 
municipal  borough  which  he  is  appointed  to 
revise,  perform  the  duties  and  have  tne  powers 
following :  (1)  He  shall  correct  any  mistake  which 
is  proved  to  him  to  have  been  made  in  any  list." 
This  first  sub-section  says,  therefore,  in  express 
terms  that  "  he  ahM  correct  any  mistake  which 
is  proved  to  him  to  have  been  made."  It  seems  to 
me  that  there  clearly  was  a  mistake  made  in  this 
list,  and  therefore  he  was  bound  to  correct  it, 
unless  in  some  other  part  of  the  statute  the  duty 
imposed  on  him  by  this  sub-section  is  cut  down. 
We  are  referred  oy  the  learned  counsel  for  the 
appellants  for  this  purpose  to  the  13th  sub-section 
of  the  same  section,  which  is  in  these  terms :  "  Ex- 


cept as  herein  provided,  and  whether  any  person 
is  objected  to  or  not,  nc  evidence  shall  be  given 
of  any   other  qualification   than    that  which  is 
described  in  the  list  or  claim,  as  the  case  may  be, 
nor  shall  the  revising  barrister  be  at  liberty  to 
change  the  description  of  the  qualification  as  it 
appears  in  the  list  except  for  the  purpose  of  more 
clearly  and  accurately  aefining  the  same."    Now 
I  would  observe,  in  the  first  place,  that  the  sab- 
section  begins  with  the  words  "  except  as  herein 
provided,"  and  I  take  it  that  these  words  refer  to 
the  whole  of  the  section,  and  that  their  meaning 
is,  that  the  revising  barrister  is  not  to  change  the 
description  of  the  Qualification  as  it  appears  in  the 
list,  save  only  for  tne  purpose  of  more  clearly  and 
accurately  defining  the  same,  except  in  the  cases 
provided  for  by  the  other  sub-sections  of  the 
section.    If  this  is  the  meaning  of  the  section,  it 
leaves  the  first  sub-section  standing  in  exactly  the 
same  way  as  before,  and  full  meaning  and  eifect 
must  be  given  to  its  provisions.    It  was,  however, 
argued  that  those  words  referred  only  to  the  sub- 
section   immediately,   preceding,  viz.,  the   12th 
sub-section,  and  that  consequently  the  effect  of 
the  12th  and  13th  sub-sections  is,  that  the  revising 
barrister  can  only  change  the  description  of  the 
qualification  where  the  matter  stated  is  insufiicient 
in  law  to  constitute  a  qualification  of  the  nature 
or  description  claimed,  but  sufiicier.t  in  law  to 
constitute  a  qualification  of  some  other  nature  or 
description,  and  that,  except,  where  this  is  the 
case,  ne  cannot  cLancre  the  description  of  the 
qualification    except   for  the    purpose    of  more 
clearly  and  accurately  defining  the  same.    But, 
in  the  first  place,  that  does  not  seem  to  me  to  be 
the  true  meaning  of  the  words  employed;  and 
secondly,  I  am  entirely  unable  to  reconcile  this 
construction  of   the  two  sub-sections  with  the 

?lain  meaning  of  the  24th  section  of  the  Act. 
'he  24th  section  is  in  these  words :  '*  Any  person 
who  is  entered  on  any  list  of  voters  for  a  parlia- 
mentary borough,  or  any  burgess  list,  subject  to 
revision  under  this  Act,  for  a  municipal  borough, 
and  whose  name  or  place  of  abode,  or  the  nature 
of  whose  qualification,  or  the  name  or  situation  of 
whose  qualifying  property  is  not  correctly  stated 
in  such  list,  or  in  respect  of  whom  there  is  any 
other  error  or  omission  in  the  said  list,  may, 
whether  he  has  received  a  notice  of  objection  or 
not,  if  he  thinks  fit,  make  and  subscribe  a  decla- 
ration in  the  form  in  that  behalf  in  the  schedule 
to  this  Act,  or  as  near  thereto  as  the  circumstances 
will  admit,  before  any  justice  of  the  peace,  or  any 
commissioner  or  other  person  authorised  to 
administer  oaths  in  the  Supreme  Court  of  Judi- 
cature," and  this  declaration,  the  section  goes  on 
to  provide,  is  to  be  sent  to  the  revising  barrister, 
who  shall  receive  the  declaration  as  evidence  of 
the  facts  declared  to,  and  that  without  proof  of 
the  si^^ture  of  the  declarant,  or  of  the  justice, 
commissioner,  or  person  before  whom  the  deda- 
ration  purports  to  have  been  subscribed,  unless 
he  has  gooa  reason  to  doubt  the  genuineness  of 
any  signature  thereto.  Now  the  facts  here  clearly 
come  within  the  words  of  this  section.  In  this 
case  the  name  and  situation  of  the  respondent's 
qualifying  property  was  not  correctly  stated,  the 
words  "  31,  Prospect-place,"  being  left  out.  The  re- 
spondent was  therefore  entitled  under  this  section, 
ii  he  should  think  fit,  to  make  and  subscribe  a 
declaration  which  the  revising  barrister  was 
bound  to  receive  as  evidence.    But,  unless  the 
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revising  barrister  had  power  to  make  an  altera- 
tion in  the  list,  so  that  tne  name  and  situation  of 
the  qualifying  property  might  be  correctly 
stated  in  the  list,  what  would  be  the  use  of 

gutting  the  voter  to  the  expense  of  making  a 
eclaration  which  by  sect.  28  would  be  valueless  F 
Sect.  24  therefore,  to  my  mind,  clearly  shows  that 
it  was  the  intention  of  the  Legislature  that  the 
revising  barrister  should  have,  under  sub-sect.  1 
of  sect.  28,  the  power  to  make  such  alterations  as 
are  required  in  this  case,  and  that  the  Legislature 
was  anxious  to  facilitate  the  making  of  such 
alterations  without  putting  the  voter  to  the 
necessity  and  expense  of  going  before  the  revising 
barrister,  and  proving  upon  his  oath  in  the 
ordinary  way  that  a  mistalce  had  been  made.  If 
the  matter  rested  there  I  should  have  thought  it 
plain,  and  the  only  difficulty  that  presents  itself 
to  my  mind  arises  from  the  case  of  Bartlett  v. 
GMs  (5  M.  &  Gr.  81),  which  was  decided  under  the 
Act  previously  in  force.  This  is  a  decision  which 
from  the  high  reputation  of  the  court  which 
decided  it  ought  to  be  treated  with  the  utmost 
respect,  but  I  think  that  the  Act  under  which  it 
was  decided  differs  in  a  substantial  way  from  the 
present  Act,  so  as  to  make  that  case  inapplicable 
to  the  present.  Sect.  40  of  the  Act  of  1843 
(6  &  7  Vict.  c.  18)  provides  that  "  the  revising 
barrister  shall  correct  any  mistake  which  shall  be 
proved  to  him  to  have  been  made  in  any  list  and 
shall  expunge  the  name  of  every  person  whose 
qualification,  as  stated  in  any  list,  shall  be  insuffi- 
cient in  law  to  entitle  sucn  person  to  vote,  and 
also  the  name  of  every  person  who  shaU  be  proved 
to  him  to  be  dead ;  and  whenever  the  Christian 
name,  or  the  place  of  abode,  or  the  nature  of  the 
qualification,  or  the  local  or  other  description  of 
the  property  of  any  person  who  shall  be  mcluded 
in  any  such  list,  and  the  name  of  the  occupying 
tenant  thereof,  shall  be  wholly  omitted  in  any 
case  where  the  same  is  by  this  Act  directed  to  be 
specified  therein,  or  if  any  person  whose  name  is 
included  in  any  such  list,  or  his  place  of  abode,  or 
the  nature  or  description  of  his  qualification, 
shall,  in  the  judgment  of  the  revising  barrister, 
be  insufficiently  described  for  the  purpose  of  being 
identified,  such  barrister  shall  expunge  the  name 
of  every  such  person  from  such  list,  unless  the 
matter  or  matters  so  omitted  or  insufficientlv 
described  be  supplied  to  the  satisfaction  of  such 
barrister  before  he  shall  have  completed  the 
revision  of  such  list,  in  which  case  he  shall  then 
and  there  insert  the  name  in  such  list ; "  and  then 
comes  the  proviso,  which^  as  I  read  it,  must  be  a 
proviso  on  the  whole  section,  that  "  whether  any 
person  shall  be  objected  to  or  not,  no  evidence 
shall  be  given  of  an^  other  qualification  than  that 
which  is  described  in  the  list  of  voters  or  claim, 
as  the  case  may  be,  nor  shall  the  barrister  be  at 
liberty  to  change  the  description  of  the  qualifica- 
tion as  it  appears  in  the  list,  except  for  the 
purpose  of  more  clearly  and  accurately  defining 
the  same.''  If  that  proviso  is  a  proviso  on  the 
whole  of  the  section — ^and,  as  I  reaa  it,  it  is — ^then, 
even  with  regard  to  the  mistakes  of  the  overseers 
in  making  up  the  lists,  the  revising  barrister 
could  not  correct  them  if  their  correction  involved 
a  change  in  the  description  of  the  qualification, 
except  indeed  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same.  When,  however, 
we  come  to  the  Act  of  1878  we  find  that  sub-sect. 
13  of  sect.  28,  so  far  from  being  a  proviso  on  the 


whole  of  the  section,  expressly  excepts  the  whole 
of  the  rest  of  the  section,  including  of  course  sub- 
sect.  1  along  with  it,  from  its  operation.  There 
is  also  in  the  Act  of  1878  another  additional 
feature  nowhere  to  be  found  in  the  Act  of  1843.  I 
allude  to  the  provisions  of  sect.  24,  providing  for  the 
making  of  a  declaration  in  cases  where  the  nature 
of  the  qualification,  or  the  name  or  situation  of 
the  qualifying  property,  is  not  correctly  stated  in 
the  list.  This  section  clearly  involves  the  exist- 
ence in  the  revising  barrister  of  power  to  amend 
such  mistakes,  and  the  words  of  sub-sect.  13, 
"except  as  herein  provided,"  are  not  therefore 
solely  confined  to  the  powers  of  amendment  con- 
ferred bv  sub-sect.  12,  nor  the  powers  of  amend- 
ment of  the  revising  barrister  to  the  cases  in 
which  it  Lb  necessary  to  make  amendments  under 
that  sub-section.  I  do  not  see  that  sub-sect.  12 
necessarily  applies  to  mistakes  on  the  part  of  the 
overseer  at  all.  It  may,  I  think,  apply  to  cases 
where  the  voter  himself,  in  endeavouring  to 
describe  his  qualification,  puts  it  down  as  one 
thing  whereas  in  fact  it  is  something  else.  Such 
a  ca*se  as  that  would,  I  imagine,  come  under  sub- 
sect.  12,  since  there  would  be  a  mistake  in  law, 
and  yet  not  on  the  part  of  the  overseer.  For 
these  reasons  I  think  that  the  case  of  Bartlett  v. 
Oihh9  does  not  apply  to  this  section  of  the 
Act  of  1878,  with  wluch  we  are  now  dealing, 
and  that  the  decision  of  the  revising  barrister  is 
correct.  I  do  not,  however,  agree  with  his  view 
in  striking  out  the  numbers,  and  I  think  that  his 
proper  course  would  have  been  to  have  inserted 
the  words  "  31,  Prospect-place,"  and,  as  the 
result  of  our  decision  is  that  the  revising  bar- 
rister was  entitled  to  make  and  ought  to  have 
made  this  amendment,  I  am  of  opinion  that 
this  amendment  must  be  made  and  the  appeal 
dismissed. 

Stephen,  J. — I  am  of  the  same  opinion. 

Lord  Coleridge,  C.  J. — I  have  entertained  and 
continue  to  entertain  considerable  doubt  as  to  this 
matter.  If  I  had  arrived  at  a  clear  conclusion 
which  necessarily  conflicted  with  a  former  decision 
of  the  Court  of  Common  Fleas,  and  I  were  of 
opinion  that  the  decision  of  the  Court  of  Common 
rleas  was  clearly  wrong,  it  would,  I  think,  be  my 
duty  to  disregard  that  decision  and  give  judgment 
in  accordance  with  my  opinion.  That  is  a  course 
which  the  court  has  taken  before  where  an  error 
has  been  committed,  and  it  is  in  my  opinion  the 
proper  course.  But,  in  cases  where  our  decision  is 
not  conclusive,  it  certainly  appears  to  me,  and 
more  especially  in  registration  cases,  that  the 
object  to  be  aimed  at  is,  that  all  the  cases  should  be 
decided  in  the  same  way,  in  order  that  the  decisions 
may  be  well  known  and  unambiguous.  It  appears 
to  me,  therefore,  that  it  is  highly  important  to 
adhere,  if  possible,  to  former  decisions,  and,  that 
being  so,  for  my  part  I  am  unable  to  distinguish 
this  case  from  the  case  of  Bartlett  v.  bribhs 
In  that  case,  as  I  understand  it,  it  was  held 
that,  where  the  qualification  in  respect  of  which 
a  claim  is  made  was  the  occupation  of  two 
houses  in  immediate  succession,  tne  description 
must  appear  in  the  fourth  column,  in  whioh  is  set 
forth,  not  the  nature  of  the  qualification,  but  a 
description  of  the  qualification  itself,  that  is,  of 
the  qualifying  property.  That  decision  is,  I  think, 
clear  that,  where  more  than  one  house  is  occupied, 
I  the  names  and  situation  of  both  must  appear  in 
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the  description.  But  what  is  true  of  two  houses 
must  be  true  of  more  than  two,  and  if  the  case  of 
Barthtt  v.  Gibbs  is  correct,  that  it  is  necessary 
where  there  are  two  houses  that  both  must  appear 
in  the  fourth  column  in  order  that  the  qualifica- 
tion may  be  correctly  described,  then  it  must 
necessarily^be  the  case  also  that,  where  the  claim 
is  in  respect  of  the  occupation  of  three  houses, 
then  all  three  ought  to  appear.  In  this  case  it  is 
admitted  that  the  qualification  is  in  respect  of  the 
occupation  of  three  houses,  and  it  is  also  admitted 
that  one  of  the  three  does  not  appear  in  the  de- 
scription in  the  fourth  column  of  the  names  and 
situations  of  the  qualify  ins:  property.  Clearly, 
therefore,  there  is  a  mistake  in  the  description  of 
the  qualification,  and  the  question  is  whether  it 
can  be  corrected.  I  admit  tnat  the  opinion  which 
I  have  formed  is  one  which  I  regret  to  have 
formed,  and  dislike.  The  mistake  is  a  mistake 
which  was  made,  not  by  the  voter,  but  bv  the 
overseer.  No  doubt  the  voter  might  have  found 
it  out  and  corrected  it  by  searching  the  list,  but 
one's  sense  of  justice  is  offended  by  feelinyg  that 
everv  voter  who  trusts  to  the  overseers  and  does 
not  look  at  the  list  should  lose  his  vote.  Still  a 
court  composed  of  four  judges  of  very  high 
authority  indeed  decided  in  Bartlett  v.  Gibba  tluit 
it  was  so.  Can  this  be  the  correct  view  ?  In  that 
case  the  mistake  must  have  been  the  mistake  of 
the  overseer,  whether  intentionallv  or  not ;  but  it 
was  decided  that,  under  the  Act  of  1843,  the  mis- 
take could  not  be  rectified  by  amendment.  Now, 
with  very  slight  exceptions,  putting  out  of  sight 
for  a  moment  the  24th  section  of  the  later  Act, 
the  28th  section  of  the  Act  of  1878  is  identical 
with  the  corresponding  provisions  of  the  Act  of 
1843 ;  in  fact,  the  duty  imposed  on  the  revising 
barrister  is  imposed  in  the  very  same  words,  and 
the  limitation  of  his  powers  also  are  in  the  same 
words.  But  it  is  said — ^and  I  am  very  far  from 
saying  that  there  is  not  a  great  deal  in  it,  although 
I  myself  do  not  see  the  force  of  it — ^that  the  case 
under  the  earlier  Act  does  not  apply,  for,  as  I 
understand  the  argument,  two  reasons :  first, 
because  under  the  earlier  statute  the  words  are, 
"  provided  always  that  whether  any  person  shall 
be  objected  to  or  not "  the  barrister  shall  not  be 
at  liberty  to  change  the  description  of  the  quali- 
fication as  it  appears  in  the  list,  whereas  in  the 
present  statute  they  are,  "  except  as  herein  pro- 
vided, and  whether  any  person  is  objected  to  or 
not,"  he  shall  not  be  at  liberty  to  change  it. 
There  may  be  more  difficulty  in  this  than  I  see  at 

f>re8ent,  but  it  certainly  seems  to  me  that,  both 
imitations  occurring  after  the  imposition  of  the 
absolute  duty,  the  effect  of  both  is  exactly  the 
same.  Both  sections  surely  mean  that  the 
duty  is  absolute  except  in  certain  cases,  and 
it  seems  to  me,  therefore,  that  the  case  decided 
under  the  earlier  statute  is  strictl;jr  in  point. 
That,  I  think,  is  the  first  objection.  I  do 
not,  however,  forget  that  there  is  a  second  objec- 
tion founded  upon  the  24th  section  and  the 
12th  sub-section  of  the  28th  section  of  the  later 
Act,  neither  of  which  are  to  be  found  in  the 
earlier  Act  of  1848.  But  it  appears  to  me 
that  both  these  provisions  are  intended  to 
have  a  limited  operation  only,  the  12th  sub- 
section of  the  28th  section  giving  a  mode  of 
correcting  mistakes  where  matter  is  stated  in 
a  claim  insufficient  in  the  opinion  of  the  revising 
barrister    to    constitute    in  law  a  qualification 


of  the  description  claimed,  but  sufficient  to 
constitute  a  qualification  of  some  other  descrip- 
tion, while  the  24th  section,  I  think,  deals 
with  cases  within  the  12th  sub-section  and 
is  limited  to  such  cases.  After,  therefore, 
examining  these  various  sections,  I  come  back 
once  more  to  the  proposition  that  I  am  unable 
to  see  any  difference  in  substance  between  the 
later  and  the  earlier  enactment,  and  I  thiuk 
that  the  case  of  Bartlett  v.  Gibbs  applies  to  the 
present  case,  and  that  the  revising  barrister  was 
wrong  in  maJringr  this  amendment.  I  need  not 
say  that  I  pronounce  my  iudgment  in  this  case 
with  very  great  hesitation,  but  if  Bartlett  v.  Gibhi 
applies,  as  in  my  opinion  it  does,  no  one  can,  I 
thmk,  doubt  that  that  decision  ought  to  be 
followed  by  us  in  the  present  case.  The  appeal 
must  be  dismissed  with  costs,  but,  as  the  court  is 
not  unanimous,  there  will  be  leave  to  appeal. 

A^eal  dismissed  ioith  costs. 

Solicitors  for  the  appellant,  J.  E.  Foas  and  Co. 
Solicitor  for  respondent,  J.  Walker  Friend. 


Thursday,  Dec.  18, 1884 

(Before  Lord  Colekidge,  C.J.,  Stephen  and 

Cave,  JJ.) 

Blosse  (app.)  V.  Wheatley  (resp.).  (a) 


Begistraiion  of  voters — Parliamientary — Bevisionof 
lists — Bevisvng  barrister's  pou>er  of  amendment-' 
Mistake  in  nature  of  qtuUification — Mistake  in 
description  of  qualifioation — The  Parliamentary 
and  MunicipiU  Registration  Act  1878  (41  ^  ^ 
Vict.  c.  26),  s.  28. 

In  a  Ust  of  voters  submitted  to  a  revieing  banister 
for  revieion,  the  nature  of  the  voter^e  quaHfioo' 
tion  wasy  by  the  overseer's  mistake,  stated  in  the 
third  column  to  be  "  offices, sticceseive  occupation" 
cmd  the  name  cmd  sUu^aiion  thereof  in  tne  fowrtk 
columvn  cm  "  High-street  and  CharleS'Street"  The 
voter  had,  in  fact,  occupied,  during  the  whols  of 
the  qualifijing  year,  one  only  of  the  specified  cficesy 
a/nd  would  have  had  by  reason  thereof  a  suficieiit 
qualification  Imd  it  been  so  described  on  the  list. 

Held,  thai  the  revising  barrister  had  power  und^r 
the  2tdth  sectian  of  the  Farliamentary  and 
Mtmicipal  Registration  Act  1878  (41  ^  42  Vid. 
c.  26),  to  correct  tlie  mistake. 

This  was  a  case  stated  for  the  opinion  of  the 
court  by  the  revising  barrister  for  the  borough 
of  Cardiff,  in  which  Harry  Francis  Lynch  Blosse 
and  five  otherpersons  were  the  appellants,  and 
Joseph  Larke  Wheatley  the  responaent. 

The  case  was,  so  far  as  material,  as  follows  :— 
At  a  court  held  before  one  of  the  barristers 
appointed  to  revise  the  list  of  voters  for  the 
borough  of  Cardiff,  on  the  25th  Sept.  1884^  for 
the  revision  of  the  lists  of  voters  for  the  said 
borough,  Evan  Thomas,  of  57,  Scott-street,  on 
the  list  of  parliamentarv  voters  for  the  parish  of 
St.  Mary,  in  the  said  borough,  and  also  on  the 
list  of  burgesses  for  the  said  last-mentioned 
parish,  duly  objected  to  the  name  of  Harr}' 
Francis  Lynch  Blosse  being  retained  in  the 
parliamentary  and  municipal  list  of  voters  (divi- 
sion 1)  for  the  parish  of  St.  John  the  Baptist, 
west  ward,  in  the  said  borough. 

(a)  Roi)ortod  by  J.  SuiTu,  Esq.,  BAirlster-ftt-Lftw. 
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The  facts  of  the  case,  as  proved  before    the  I      The  name  of  the  said  Harry  Francis  Lynch 
revising  barrister,  were  as  follows : —  |  Blosse  appeared  in  the  said  list  as  under : 


Na 

Nftxne  of  Voters  in  Fiill, 
Suniame  being  First 

Place  of  Abode. 

Nature  of  Qualification. 

Name  and  Situation  of 
QualifyiDg  Property. 

48 

Blosse,   Harry   Francis 
Lyncn. 

Ghtbalva   House, 

Cathedral-road . 

• 

Offices,  Successive  Occu- 
pation. 

High-street  and  Charles- 
street. 

It  was  proved  that  during  the  whole  of  the 

Sualifying  year  the  said  Harry  Francis  Lynch 
'losse  had  occupied  one  only  of  the  said  s|ieciHed 
offices,  namely,  that  in  High-street,  and  would 
have  had,  by  reason  of  such  occupation,  a  good 
and  sufficient  qualification  had  it  been  so  described 
on  the  said  list. 

It  was  further  proved  that  the  misdescription 
occurred  solely  through  the  overseers  of  the  said 
parish  erroneously  believing  that  the  said  Harry 
Francis  Lynch  Blosse  had  occupied  an  office  in 
Charles-street  during  the  latter  part  of  the 
qualifying  year,  and  tuat  he  had  not  continued  in 
uninterrupted  occupation  in  High-street  (as  the 
fact  was)  during  the  whole  of  the  said  period. 
Acting  on  this  erroneous  impression  they,  by  the 
said  mistake,  so  described  the  qualifying  property 
as  it  appeared  on  the  said  list. 

The  said  Harry  Francis  Lynch  Blosse  had  not 
sent  in  any  declaration  for  correcting  misdescrip- 
tions under  41  &  42  Vict.  c.  26,  s,  24,  nor  had 
he  made  any  claim  to  have  his  name  inserted  in 
the  said  list  in  respect  of  his  occupation  during 
the  whole  of  the  qualifying  year  of  the  said  office 
in  High-street  only. 

The  revising  barrister  was  thereupon  asked  to 
amend  the  description  in  the  third  and  fourth 
columns  by  striking  out  the  words  "  successive 
occupation"  in  the  third  column,  and  also  by 
striking  out  the  words  "  and  Charles-street "  in 
the  fourth  column. 

The  revising  barrister  was  of  opinion  that  to 
make  the  required  amendments  would  be  a  change 
in  the  description  of  the  qualification  which  he 
was  not  at  liberty  to  make,  and  he  therefore  held 
the  objection  fatal  and  declined  to  amend.  The 
name  was  accordingly  expunged  by  him  from  the 
said  list  of  voters. 

The  said  Harry  Francis  Lynch  Blosse]  having 
thereupon  before  the  rising  of  the  court  delivered 
to  the  revising  barrister  a  notice  in  writing  that 
he  was  desirous  to  appeal  agait-st  his  decision,  the 
revising  barrister  stated  tLe  above  case  accord- 
ingly for  the  opinion  of  Her  Majesty's  High  Court 
of  Justice,  Queen's  Bench  Division. 

The  names  of  five  other  persons  all  in  the  like 
manner  duly  objected  to  by  the  said  Evan 
Thomas,  were  also  expunged  by  the  revising 
barrister  upon  the  same  grounds  from  the  lists 
of  voters,  parliamentary  and  municipal,  division 
1.,  for  the  several  parishes  of  St.  John  the 
Baptist,  Eoath,  and  Canton,  in  the  said  borough 
of  Cardiff,  the  said  persons  having,  in  fact,  occa- 
pied  one  dwelling-house  only  (that  is  to  say  the 
first)  of  those  named  in  the  fourth  column  of  the 
several  lists  during  the  whole  of  the  qualifying 
year. 

As  their  cases  depended  upon  the  same  points 
of  law  and  state  of  facts,  and  the  revising  bar- 
rister's decision  in  each  case  haying  been  appealed 
against,  and  due  notice  of  the  intention  so  to  do 
having  been  given,  the  revising  baiTister  was  of 


opinion    that    the  appeals  against  his  decision 
ought  to  be  consolidated. 

If  the  court  should  be  of  opinion  that  his  deci- 
sion was  right,  the  said  lists  of  voters  were  to 
remain  as  revised  by  him.  If  the  court  should  be 
of  opinion  that  his  decision  was  wrong,  then  the 
names  of  the  appellant  Harry  Francis  Lyiich 
Blosse,  and  of  the  said  several  other  persons 
named  in  the  schedule,  were  to  be  restored  to  the 
said  several  respective  lists  of  voters  with  or 
without  amendment  as  the  court  should  think 
fit. 

McConnell  for  the  appellant. — The  revising 
barrister  had  power  under  the  Parliamentary  and 
Municipal  Registration  Act  1878  (41  &  42  Vict. 
c.  26),  s.  28  {a)  to  make  this  amendment.  This  was  a 
mistake  which  was  proved  to  the  revising 
barrister  to  have  been  made  in  a  list,  and  there 
is  nothing  in  the  Act  to  prevent  him  from 
correcting  it  in  accordance  with  the  express 
terms  of  the  1st  sub-section  of  the  28th  section  of 
the  Act.  [Lord  Coleridge,  C.J. — As  far  as  I  see 
at  present,  this  case  is  governed  by  the  decision 
which  the  court  has  just  given  {Ford  v.  Hoar, 
vide  sitp.j  the  preceding  case).  That  case  is  of 
course  now  binding  upon  me,  and  I  could  not 
differ  from  the  decision  of  the  court  therein.] 

Bnjnmor  Jones  for  the  respondent. — This  case 
is  distinguishable  from  the  case  which  has 
just  been  decided.  [Lord  Coleeidge,  C.J. — Does 
it  not  come  within  the  express  words  of  the  12th 
sub-section  of  sect.  28  ?  The  matter  stated  was  suffi- 
cient in  law  to  constitute  a  qualification  of  some 
other  nature,  and  the  revising  barrister  corrected 
the  entry  by  inserting  the  proper  qualification.] 
The  correction  involved  a  change  in  the  descrip- 
tion of  the  qualifying  property  which  is  forbidden 
by  the  13th  sub-section.  Tnis  case  is  really  the  exact 

(a)  The  Parliamentary  and  Mnnioipal  Begistration 
Act  1878  (41  &  42  Vict.  o.  26),  s.  28,  is,  so  far  as  material : 

28.  A  revifling  harrister  Hhall,  with  respect  to  the  lists 
of  voters  for  a  parliamentary  horongh  and  the  bnrgess 
lists  for  a  municipal  borough  which  he  is  appointed  to 
revise,  perform  the  duties  and  have  the  powers 
following:  (1.)  He  shall  correct  any  mistake  which  is 
proved  to  him  to  have  been  made  in  any  list.  (12.) 
Where  the  matter  stated  in  a  list  or  claim,  or  proved 
to  the  revising  barrister  in  relation  to  any  alleged  ri^ht 
to  be  on  any  list,  is  in  the  judgment  of  the  revising 
barrister  insufficient  in  law  to  constitute  a  qualifica- 
tion of  the  nature  or  description  stated  or  claimed, 
but  sufficient  in  law  to  constitute  a  qualification  of 
some  other  nature  or  description,  the  revising  barrister, 
if  the  name  is  entered  in  a  list  for  which  such  true 
qualification  in  law  is  appropriate,  shall  correct  such 
entry  by  inserting  such  qualifioation  accordingly,  and 
in  any  other  case  shall  insert  the  name  with  such 
qualification  in  the  appropriate  list,  and  shall  expunge 
it  from  the  other  hst,  if  any,  in  which  it  is  entered. 
(13.)  Except  as  herein  provided,  and  whether  any 
person  is  objected  to  or  not,  no  evidence  shall  be  given 
of  any  other  qualification  than  that  which  is  described 
in  the  list  or  claim,  as  the  case  may  be,  nor  shall  the 
revising  barrister  be  at  liberty  to  change  the  description 
of  the  qualification  as  it  appears  in  the  list,  except  for 
tlic  purpose  of  more  clearly  and  accurately  defining  the 
same. 
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converse  of  the  case  of  Porrett  v.  Lord  (42  L.T.  Eep. 
N.  S.  28 ;  5  C.  P.  Div.  65),  and  is  governed  by  it. 
In  that  case  the  appellant's  qualification  being 
described  on  a  list  of  voters  as  a  "house,"  "8, 
Birley-place,"  he  made  and  sent  in  a  declaration 
for  amending  misdescription  under  the  24th 
tection  of  the  Act,  that  the  correct  description 
was  "  houses  in  succession,"  "  8,  Birley-place,  and 
9,  Birley-place,"  and  it  was  held  that  the  revising 
barrister  was  ri^ht  in  expunging  the  appellant's 
name  from  the  list,  for  there  nad  been  an  altera- 
tion in  the  nature  of  the  qualification,  and  to 
substitute  "houses  in  succession"  for  "house" 
would  be  such  a  change  in  the  description  of  the 
qualifying  property  as  was  not  authorised  by 
sect.  28  of  the  Act.  [Lord  Coleeidge,  C.J. — But 
might  not  "  houses  in  succession  "  cover  "  house," 
although  "house"  would  not  cover  "houses  in 
succession  ?  "]  The  12th  sub-section  cannot  apply, 
because  the  matter  stated  was  not  "insufficient 
in  law  to  constitute  a  qualification  of  the  nature 
or  description  claimed."  That  sub-section  only 
applies  to  clerical  errors  where  the  property  is 
rightly  described,  and  then  by  mistake  the  wrong 
qualification  is  put  down  to  it.  Here,  s^though 
tne  overseer  made  a  mistake,  he  intended  to  put 
down  the  qualification  as  "houses  in  succession," 
and  put  down  a  description  of  the  qualifying  pro- 
perty sufficient  to  constitute  this  qualification.  The 
case  therefore  is  not  within  the  12th  sub-section, 
and  that  being  so,  the  13th  sub-section  forbids  the 
revising  barrister  to  make  the  change. 

Lord  Coleridge,  C.J. — I  have  no  difficulty  in 
this  case.  It  appears  to  me  to  come  distinctly 
within  the  proyisions  of  the  12th  sub-section  of 
the  28th  section  of  the  Act  of  1878,  and  after  the 
elaborate  discussion  in  the  last  case  (F<yrd  v. 
Hoar,),  I  think  it  is  scarcelv  necessary  to 
say  more.  I  am  of  opinion  that  the  revising 
barrister  had  the  power  to  make  this  amendment, 
and  ought  to  have  made  it. 

Stephen,  J. — ^I  am  of  the  same  opinion. 

Cave,  J. — I  am  of  the  same  opinion. 

Appeal  allowed  with  cosh. 

Solicitor  for  the  appellant.  Gosling  and  Co., 
agents  for  if.  F.  L.  Blosse,  Cardijff. 

Solicitor  fcr  the  respondent,  /.  L,  IVheatley, 
Cardiff.  

March  2  and  4, 1885. 

(Before  Lord  Coleridge,  C.J.  and  Smith,  J.) 

Snow  (app.)  v.  Hill  (resp.).  (a) 

Betting — Place  kept  or  tised  for  betting — Moving 
about  in  inclosed  field — Betting  Houses  Act  (16  ^' 
17  Vict.  c.  119). 

An  inclosed  field  was  let  to  a  committee  for  the  pur* 
pose  of  holding  certain  dog  races,  to  which  the 
pvhlic  were  admitted  on  payment  of  an  entrance 
fee.  The  appellant  attended  the  meeting,  and 
moved  abotit  in  the  field  and  made  bets  with 
various  persons  preseiit. 

Held,  tliat  the  amwllaut  could  not  be  convicted  under 
the  16  ^  17  T  ict.  c.  119,  sects.  1  awd  3,  of  having 
"  used  a  place  for  the  purpose  of  betting  with 
persons  resoHing  thereto.* 

Case  stated  under  20  &  21  Vict.  c.  43  by  the  stipen- 
diary magistrate  of  the  borough  of  Stoke-upon- 
Trent. 


(a)  B^ported  br  Dunlop  HilL(  Esq.,  Barrliter-at-Law. 


The  appellant  was  on  the  19th  Aug.  1884  com- 
mitted on  an  information  laid  by  the  respondent, 
a  superintendent  of  police,  charging  that  the 
appellant  "  being  a  person  using  a  certain  place, 
to  wit,  a  field  situated  at  West  Brompton,  m  the 
parish  of  Wolstanton,  in  the  county  of  Stafford, 
unlawfully  did  use  the  said  place  for  the  purpose 
of  betting  with  persons  resorting  thereta  upon 
certain  events  and  contingencies  of  and  relatmg 
to  certain  dog  races,  contrary  to  the  provisions  of 
the  statute  16  &  17  Vict.  c.  119." 

The  following  facts  were  proved : 

On  the  7th  July  1884  dog  races  for  prizes,  open 
for  public  competition  after  entricR  made  by  the 
owners  of  the  dogs,  were  held  in  an  inclosed  field 
about  five  acres  in  extent,  m  the  parish  of  Wol- 
Stanton,  which  field  had  on  a  former  occasion  been 
used  for  a  similar  purpose.  The  ground  had  been 
let  for  hire  for  the  purposes  of  the  race  meeting 
to  a  committee,  who  carried  out  the  arrangements 
for  the  racing  and  the  admission  of  the  persons 
who  resorted  to  the  ground. 

The  public  were  admitted  to  one  portion  of  the 
field  (which  was  divided  by  a  rope  from  that  part 
of  the  field  on  which  the  races  were  run)  on  pay- 
ment of  an  entrance  fee  of  6d.  each  to  the  gate- 
keeper appointed  by  the  committee. 

The  public  had  access  also  to  another  portion 
of  the  field,  also  divided  by  a  rope  from  that  part 
of  the  field  on  which  the  races  were  run,  and 
forming  one  side  of  such  field,  of  the  length  of 
about  100  yards,  and  about  seven  yards  in  depth, 
on  payment  of  an  enti*ance  fee  of  1«.  each  to  the 
gatekeeper. 

A  great  number  of  persons  (many  hundreds) 
were  present  at  the  race  meeting,  within  both  the 
reserved  portions  of  the  field,  the  appellant  being 
in  the  latter. 

The  appellant  was  seen  to  receive  from  and  pay 
money  to  persons  with  whom  he  had  been  h«u5 
to  make  bets.  He  had  no  particular  location  on 
the  reserved  space,  but  during  the  afternoon 
freely  moved  about  in  the  reserved  ground.  He 
carried  no  umbrella ;  had  no  box,  stool,  or 
satchel,  or  any  distinctive  mark,  and  did  not 
exhibit  his  name. 

The  mi^strate  was  of  opinion  that  the  ground 
as  above  (Ascribed  on  which  the  appellant  acted 
in  the  manner  above  stated  was  a  **  place'* 
within  the  meaning  of  the  16  &  17  Vict.  c.  119. 
He  T^  as  also  of  opinion  that  the  case  was  governed 
by  Eastwood  v.  MiUer  (30  L.  T.  Rep.  K".  S.  716; 
L.  Rep.  9  Q.  B.  440),  and  he  accordmgly  convicted 
the  appellant  in  the  penalty  of  202.  and  costs. 

By  sect.  1  of  16  &  17  Vict.  c.  119, it  is  provided: 

No  house,  office,  room,  or  other  place  shall  be  opened, 
kept,  or  need  for  the  parpose  of  the  owner,  ooonpier, 
or  keeper  thereof,  or  any  person  using  the  same,  or  any 
person  procored  or  employed  by,  or  acting  for  or  on 
behalf  of  such  owner,  occupier,  or  keeper,  or  pentm 
using  the  same,  or  of  any  person  haying  the  care  or 
management,  or  in  any  manner  conducting  the  businen 
thereof,  betting  with  persons  resorting  thereto ;  or  for 
the  purpose  of  any  money  or  valuable  thing  beinir 
received  by  or  on  behalf  of  such  owner,  occunier,  or 
keeper,  or  person  as  aforesaid,  as  or  for  the  consiaeratioii 
of  any  assurance,  undertaking^  promise,  or  agreement, 
express  or  implied,  to  pay  or  give  thereafter  any  money 
or  valuable  thing  on  any  event  or  contingency  of  or 
relating  to  an^  horse  race,  or  other  race,  fight,  game, 
sport,  or  exercise,  or  as  for  the  consideration  for  secoriBg 
the  paying  or  giving  by  some  other  person  of  any  money 
or  valuable  thing  on  any  such  event  or  contingency  fts 
aforesaid. 


MAGISTIIATES^   CASKS. 


615 


Q.B.  Div.] 


BiLLINGTON  V.  CypLES. 


[Q.B.  Div. 


By  sect.  3 : 

Any  person  who  being  the  owner  or  oconpier  of  any 
house,  office,  room,  or  phice,  or  a  person  nnng  tiie 
same,  shall  open,  keep,  or  use  the  same  for  the  purposes 
hereinbefore  mentioned,  or  either  of  them,  or  any 
person  who  bein^  the  owner  or  ooonpier  of  any  house, 
room,  office,  or  other  place,  shall  knowingly  or  wilfully 
permit  the  same  to  be  opened,  kept,  or  used  by  any 
other  person  for  the  purposes  aforesaid,  or  either  of 
them,  or  any  person  having  the  care  or  management  of, 
or  in  any  manner  assisting  in  conducting  the  business 
of  any  house,  office,  room,  or  place  opened,  kept,  or 
used  for  the  purposes  as  aforesaid  or  either  of  l^em,  shall 
on  summary  conviction  thereof  before  any  two  justices 
of  the  peace,  be  liable  to  forfeit  and  pav  such  penaltv 
not  [exceeding  1001.  as  shall  be  adjudged  by  such 
justices. 

John  Rose  for  the  appellant. — Under  this  statute 
two  classes  of  cases  nave  come  before  the  courts, 
viz.  (1)  those  against  the  owners  or  occupiers  of 
racecourses  and  betting  houses;  and  (2)  those 
airainst  persons  for  using  or  frequenting  such 
racecourses  or  other  places  for  the  purpose  of 
betting.  The  magistrate  has  confused  the  two 
classes  and  has  convicted  the  appellant  upon  the 
authority  oi  Eastwood  v.  Miller  (30  L.  T.  Rep.  N.  S. 
716  ;  L.  Rep.  9  Q.  B.  440),  which  was  a  aeciaion 
relating  to  the  occupier  of  grounds  kept  and  used 
for  the  purpose  of  l)etting.  The  appellant  did 
not  open,  keep,  or  use  the  field  for  the  purpose  of 
betting  with  persons  resorting  thereto,  and  there- 
fore the  conviction  was  wrong.  The  cases  relating 
to  owners  or  occupiers — viz.,  Eastwood  v.  Miller 
(sup.),  Haigh  v.  The  Corporation  of  Sheffield  (31 
L.  T.  Rep.  N.  S.  536).  and  Beg,  v.  Cook  (61  L.T.  Rep. 
N.  S.  21 ;  13  Q.  B.  Div.  381)— do  not  apply.  [Lord 
CoLEBiDGE,  C.J. — How  do  you  get  over  the  words 
in  the  drd  section  "  or  other  place  or  person  using 
the  same."]  Those  words  must  oe  read  as 
"  person  using  the  same  as  owner  or  occupier." 
The  appellant  did  not  keep  or  use  this  field  for 
the  purpose  of  betting,  withm  the  meaning  of  the 
Act.  In  Galloway  v.  Maries  (45  L.  T.  Rep.  N.  S. 
763  ;  8  Q.  B.  Div.  276)  the  respondent  stood  upon 
a  small  wooden  box  at  a  race  meeting  and 
remained  there  during  the  meeting  making  bets 
with  different  persons ;  and  in  8haw  v.  Money  (19 
L.  T.  Rep.  N.  S.  15 ;  L.  Rep.  3  Ex.  137)  the  appel- 
luit,  at  Doncaster  races,  made  bets  with  different 
persons  from  a  wooden  structure  which  had  been 
erected  for  the  use  of  betting  men.  Both  were 
held  to  come  within  the  meaning  of  "  place  "  as 
defined  by  the  16  &  17  Vict.  c.  119,  s.  3.  So  also 
in  Boies  V.  Feiivnck  (30  L.  T.  Rep.  N.  S.  524 ; 
L.  Rep.  9  C.  B.  339)  the  appellant  took  up  his 
position  at  a  race  meeting  imder  a  large  umbrella 
which  he  fixed  in  the  ground  by  means  of  a  spike, 
and  it  was  held  this  was  a  "  place "  within  the 
same  section.    He  cited  also 

Doagett  t.  CaHams,  12  L.  T.  Bep.  N.  S.  855;  19 
0.  B.  N.  8.  765. 

There  was  no  "  place  "  kept  or  used  by  the  appel- 
lant, as  the  case  states  he  freely  moved  about  in 
the  reserved  ground. 

The  respondent  did  not  appear. 

Ctir,  adv.  vuU. 

March  4. — Smith,  J. — ^This  case  was  argued 
before  Lord  Coleridge  and  myself,  and  I  have 
now  to  deliver  the  judgment  of  the  court.  The 
question  for  our  determination  is  whether,  under 
the  circumstances  set  out  in  the  case,  the  appsUant 
could  or  could  not  have  been  convicted  under 
the  16  &  17  Vict.  c.  119,  ss.  1,  3.    He  was  con- 


victed by  the  magistrates  upon  the  authority  of 
Eastwood  V.  Miller  (sup,).  We  are  of  opinion 
that  the  conviction  must  be  quashed.  The  Act  was 
passed  for  the  purpose  of  preventing  persons 
from  keeping  betting  houses  and  other  plac^es, 
and  for  the  purpose  of  betting  with  persons 
resorting  thereto.  In  order  to  constitute  an 
offence  under  the  statute  it  must  be  proved  that 
the  house  or  other  place  is  occupied  or  kept  by 
the  person  charged,  and  occupied  or  kept  for  that 
purpose.  This  is  clear  from  the  language  of  the 
first  section,  which  runs :  "  No  house,  office,  room, 
or  other  place,  shall  be  opened,  kept,  or  used,  for  the 
purpose  of  the  owner,  occupier,  or  keeper  thereof, 
or  any  person  usin^  the  same  ....  betting 
with  persons  resortmg  thereto."  The  Act  does 
not  make  it  an  offence  for  persons  to  resort  to 
such  places ;  it  is  aimed  at  the  owner  or  occupier 
who  seeks  them  for  the  purposes  mentioned.  In 
Shaw  V.  Morley,  (^^P-)  tne  appellant  made  bets 
from  a  wooden  structure  erected  during  the  races 
at  Doncaster;  it  was  held  that  he  occupied  an 
"office  or  place"  within  the  meaning  of  the 
statute..  So  also  in  Bows  v.  Fenwich  (siip.)  a 
large  umbrella  stuck  into  the  ground,  under  which 
the  appellant  stood  and  made  bets,  was  held  a 
"  place ;"  and  in  Oalloisay  v.  Maries  {siip.)  a 
wooden  box  placed  on  the  ground  was  held  a 
"  place."  In  the  present  case  the  appellant  cannot 
be  said  to  have  kept  or  used  a  "place,"  as  he 
simply  walked  about  in  different  parts  of  the 
fiela  making  bets  with  the  other  persons  who 
were  attending  the  meeting.  We  think  that  the 
learned  ma^strate  has  taken  an  erroneous  view 
of  the  decision  of  the  court  in  Eastwood  v. 
MiUer  (s^ip.).  The  facts  in  that  case  show 
clearly  that  the  person  convicted  was  the  owner 
or  occupier  of  ground  which  he  kept  or  used  for 
the  purpose  of  betting.  We  are  therefore  of 
opinion  that  this  conviction  must  be  quashed. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Pti/rkis  and  Co.,  for 
A.  B,  D,  Sword,  Hanley. 


Tuesdwy,  May  12, 1885. 
(Before  Pollock,  B.  and  Dat,  J.) 

BiLLINGTON  V.  CtFLES.  (a) 

Bastardy^^Order  on  putaiive  father  obtained  by 
guardians — No  application  hy  mother  for  order 
on  piUative  father  within  a  year  of  the  birth  of 
the  child — No  payment  by  putaiive  father  to 
mother  for  support  within  such  period---Bight  of 
mother  to  order  more  than  twelve  months  after 
hirth  o/cfetW— 35  ^  36  Vict,  c,  65,  s,  3—36  Vict, 
c,  9,  s.  5. 

Payment  by  putative  fatlur  of  a  bastard  child  of 
money  f  in  p^vrsuance  of  an  order  obtained  under 
36  Vict,  c,  9,  s,  bby  the  guardians  of  the  parish 
or  union  in  which  the  mother  becoraes  chargeable, 
is  ru)t  such  apawnent  under  35  ^  36  Vi^t.  c,  65, 
s,  3,  a«  entitles  tne  mother  to  make  an  application 
on  her  own  behalf  for  an  order  against  the  father 
more  tluin  twelve  m^ynths  after  tlie  birth  of  the 
child. 

On  tlie  ^'d  Aug.  1883  the  respondent^  an  inmate  of 
the  workhouse  of  the  parish  of  S.,  gave  birth  to  a 
bast  a  rd  child.  On  the  26th  July  1 884,  while  she  was 

{a)  Imported  by  W.  P.  Evkrslby,  Esq.,  BarriBter-at-Law. 
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still  an  inmate  ofihe  S.  toorkhouee  with  her  child, 
the  guardians  of  tlie  said  pariah  applied  for   a 
hastardy  summons  agaiyist  tlie  appellant  as  tlie 
piitaiive  father  of  the  child,  and  ou  11th  Aug.  1884 
an  oi'der  was  7Jiade  against  the  appellant  adjudg- 
ing him  to  pay  a  weekly  sum  tawards  the  relief  of 
the  child.    On  the  let  Sept,  1884  the  appellant  paid 
two  several  sum^  to  the  guardians  under  the  said 
order,  hut  at  no  other  tim,e  made  any  payment, 
eiilier  to  the  guardians  or  to  the  respondent.     Sub- 
sequentUj  the  respondent  discharged  lierselfand  her 
child  from  thsworhhouse,  so  that  the  child  became  n^ 
longer  chargeahle  to  the  parish.  On  tlie  %th  Dec.  1884 
the  respondent  applied  for  a  bastardy  summons 
against  the  appeUunt.     The  s^tnvmons  was  heard 
on  the  ^12nd  Bee,  and  the  appellant  appeared  and 
contended  that  the  order  could  not  he  made  as  the 
respondent  was  too  late  in  her  application.     The  [ 
mxtgistrate,  however,  lield  tliat  the  order  obtained 
by    the    gua/rdians    teas   jyrcLctically    an    order 
obtained  by  the  mother,  and  made  the  order  in 
her  favou/r,  but  stated  a  case  for  the  opinion  of 
the  Sttpei'ior  Court, 

Held,  on  tlie  argiim^ent  of  the  case,  that  the  magis- 
trate had  no  jurisdiction  to  make  the  order,  as 
the  order  obtained  by  the  guardians  could  not  be 
treated  as  though  obtained  hj  the  mother', 
whose  application  on  her  own  behalf  was  not 
made  untU  m^yre  than  twelve  m^onths  after  the 
birth  of  the  clvHd,  and  was  consequently  out  of 
time. 

This  was  a  case  stated  by  the  stipendiary  magis- 
trate for  the  borough  of  Stoke- apon-Trent,  under 
20  &  21  Vict.  c.  43.  The  material  facts  of  the 
case  are  as  follows : — 

At  a  petty  session  of  the  peace  holden  at 
Hanley,  in  the  county  of  Stafford,  on  the  22nd  Dec. 
1884,  before  the  stipendiary  magistrate,  an 
application  for  an  order  of  affiliation  made  by 
Sarah  Cyples  (the  respondent),  against  Bichard 
BiUington  (the  appellant),  whom  she  alleged 
to  be  the  putatiye  father  of  a  bastard  female 
child,  was  neard,  and  the  following  facts  were 
proved: 

The  respondent,  who  was  a  married  woman 
deserted  by  her  husband,  became  an  inmate  of 
the  workhouse  of  the  parish  of  Stoke-upon-Trent, 
in  the  county  of  Stafford,  and  while  so  chargeable 
was,  on  the  ord  Aug.  1888,  delivered  of  a  female 
child,  which  she  caused  to  be  registered  as  the 
child  of  her  husband. 

On  the  26th  July  1884,  while  the  respondent  was 
still  an  inmate  of  the  workhouse  with  her  said 
infant  child,  and  within  twelve  months  from  the 
birth  of  the  said  child,  the  guardians  of  the  said 
parish  of  Stoke-upon-Trent,  at  the  instance  and 
request  of  the  said  respondent,  applied  to  two 
justices  of  the  peace  for  the  county  of  Stafford 
for  a  summons  to  be  served  upon  the  appellant 
under  the  provisions  of  the  Bastardy  Amendment 
Act  1873,  s.  5,  and  thereupon  the  said  appellant 
was  duly  summoned  to  appear  at  a  petty  session 
holden  at  Hanley  aforesaid  on  the  4th  Aug.  1884, 
on  which  day  the  hearing  of  the  said  summons 
was  duly  adjourned  until  the  11th  Aug.  1884, 
on  which  last-named  day  an  order  was  made  by 
the  stipendiary  magistrate  and  one  John  Bid^ay, 
justices  of  the  peace  for  the  said  county,  ad,]udg- 
ing  the  appellant  to  be  the  putative  father  of  the 
said  child,  and  ordering  him  to  pay  the  sum  of 
three  shillings  weekly  towards  the  relief  of  the 


said  child,  and  the  sum  of  39«.,  the  costs  incurred 
in  obtaining  the  said  order. 

On  the  1st  Sept.  1884  the  appellant  paid  to  the 
said  guardians  two  several  sums  of  money— 
namely,  21.  8s.,  the  amount  of  the  costs  incuired 
in  obtaining  the  last- mentioned  order,  and  for 
three  weeks'  maintenance  of  the  said  child,  and 
IZ.  7s.  6d.  for  witnesses'  allowance  upon  the 
adjournment.  The  appellant  never  at  anytime 
made  any  other  payment  in  respect  of  the  said 
child,  either  to  the  said  guardians  or  to  the  said 
respondent. 

Subsequently  to  the  making  of  the  last-men- 
tioned order,  the  respondent  left  the  said  work- 
house with  the  said  mfant  child,  who  thereupon 
ceased  to  be  chargeable  to  the  said  parish. 

No  application  had  been  made  personally  by  the 
respondent  to  the  justices  to  obtain  an  order 
against  the  appellant  until  she  made  an  applica- 
tioi>  to  the  stipendiary  magistrate  on  the  8tn  Dec. 
1884. 

In  pursuance  of  the  last-mentioned  application, 
the  stipendiary  magistrate  issued  his  summons  to 
the  said  Bichard  Billington,  returnable  on  the 
22nd  Dec.  1884. 

Upon  the  hearing  of  the  last-mentioned  snm- 
mons,  the  respondent  was  examined  on  oath,  and 
she  proved  that  the  appellant  was  the  father  of 
the  said  bastard  child,  and  the  order  of  the  11th 
Aug.  1884  was  produced  before  the  magistrate. 
The  respondent  admitted  that  she  had  never 
received  any  money  from  the  appellant  at  any 
time,  and  that  the  statement  to  tnat  effect  in  the 
application  made  by  her  on  the  8th  Dec.  1884  was 
incorrect,  it  being  explained  that  the  payment 
made  by  the  ax>pellant  to  the  said  guardians  on 
the  1st  Sept.  1884,  hereinbefore  mentioned,  was 
thepayment  referred  to  by  the  respondent. 

The  appellant  appeared  on  the  hearing  of  the 
last-mentioned  summons  personally  and  by  counsel, 
but  no  evidence  was  given  or  tendered  by  him  or 
on  his  behalf  to  impeach  the  validity  of  the  said 
order  of  the  11th  Aug.  1884. 

It  was  contended  by  the  appellant's  counsel  that 
the  Court  of  Petty  Sessions  had  no  power  to 
make  the  order  applied  for,  inasmuch  as  the 
application  by  the  guardians  on  the  26th  July  1884^ 
although  made  within  twelve  months  from  the 
birth  of  the  child,  could  not  be  relied  upon  as  an 
application  by  the  mother,  and  that,  as  the  only 

?ayment  made  by  the  appellant,  on  the  Ist  Sept. 
884,  was  not  within  twelve  months  from  the 
birth  of  the  said  child,  the  respondent  was  not 
entitled  to  make  an  application  on  the  8th  Dec. 
1884,  that  being  also  more  than  twelve  months 
from  the  birth  of  the  said  child. 

The  stipendiary  magistrate  was  of  opinion  that 
the  order  of  the  llUi  Aug.  1884,  having  been 
made  at  the  request  of  the  said  respondent  while 
she  and  the  child  were  inmates  of  the  workhouse, 
on  an  application  by  the  guardi<uis,  and  preferred 
within  twelve  months  from  the  birth  of  the  said 
child,  and  as  the  respondent  was  examined  on 
oath  and  gave  evidence  in  support  of  that  appli- 
cation, and  as  the  statute  under  which  the  said 
order  of  the  11th  Aug.  1884  was  made,  provided 
that  such  an  order  should  be  prima  facie  evidence 
that  the  man  upon  whom  the  order  was  made  was 
the  fether  of  the  child,  and  as  no  evidence  to 
impeach  it  had  been  given,  he  was  empowered  to 
make,  and  accordingly  did  make,  the  order  now 
appealed  asi^inst. 
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The  question  for  the  opinion  of  the  oonrt  was 
whether  the  magistrate  was  correct  in  point  of 
law  in  his  determination  as  a^^ove. 

By  35  &  36  Vict.  c.  65,  s.  3 : 

AiiT  single  woman  who  may  be  with  ohild,  or  who 
may  be  deuyered  of  a  bastard  ohild  after  the  passing  of 
this  Act,  may  either  before  the  birth,  or  at  any  time 
within  twelve  months  from  the  birth  of  such  child,  or  at 
any  time  thereafter,  npon  ^roof  that  the  man  alleged  to 
be  the  father  of  snch  child,  had  within  the  twelve 
months  next  after  the  birth  of  snch  ohild  paid  money 
for  its  maintenance,  or  at  any  time  within  the  twelve 
months  next  after  the  retnm  to  England  of  the  man 
alleged  to  be  the  father  of  snch  child,  npon  proof  that 
he  oeased  to  reside  in  England  within  tibe  twelve  months 
next  after  the  birth  of  snch  ohild,  make  application  to 
any  one  jnstice  of  the  peace  acting  for  the  petty  ses- 
sional division  of  the  county,  or  for  the  city,  borongh, 
or  place  in  which  she  may  reside,  for  a  summons  to  be 
nerved  on  the  man  aUeflpsd  by  her  to  be  the  father  of  the 
child,  and  if  snch  appuoation  be  made  before  the  birth 
of  the  child  the  woman  shall  make  a  deposition  npon  oath 
stating  who  is  the  father  of  snch  child,  and  snch  justice 
of  the  peace  shall  thereupon  issue  his  summons  to  the 
person  alleged  to  be  the  father  of  such  child  to  appear 
at  a  petty  session  to  be  holden  after  the  expiration  of 
six  days  at  least  for  the  petty^  sessional  division,  oitv, 
borough,  or  other  place  in  which  such  justice  usually 
acts. 

By  36  Vict.  c.  9,  b.  6 : 

When  a  bastard  child  becomes  chargeable  to  a  union 
or  parish,  the  guardians  may  apply  to  two  justices 
having  jurisdiction  in  the  union  or  parish  in  petty 
sessions,  and  thereupon  such  parties  ma^  summon  the 
man  alleged  to  be  the  father  of  the  child  to  appear 
before  any  two  justices  having  the  like  jurisdiction,  to 
show  cause  why  an  order  should  not  be  made  upon  him 
to  contribute  towards  the  relief  of  the  child ;  add  upon 
his  appearance  .  .  .  the  justices  in  such  petty  sessions 
shaU  hear  the  evidence  oi  the  mother,  and  such  other 
evidence  as  she  or  the  said  guardians  may  produce,  and 
shall  also  hear  any  evidence  tendered  by  or  on  behalf 
of  the  person  alleged  to  be  the  father,  and  if  the 
evidence  of  the  mother  be  corroborated  in  some  material 
particular  by  other  evidence  to  the  satisfaction  of  the 
said  justices,  they  may  adjudge  the  man  to  be  the 
putative  father  of  such  bastara  child,  and  thev  may 
proceed  to  make  an  order  upon  snch  putative  father  to 
pay  to  the  guardians,  or  one  of  their  officers,  such  sum, 
weekly,  or  otherwise,  towards  the  relief  of  the  child 
during  such  time  as  the  child  shall  conthiue,  or  after- 
wards be  chargeable,  as  shall  appear  to  them  to  be 
proper ;  and  any  payment  so  ordered  to  be  made  shall  be 
recoverable  by  the  relieving  officer,  or  other  officer 
appointed  to  receive  it,  in  the  manner  provided  by  the 
said  recited  Act  for  the  recovery  of  payments  under  an 
order  obtained  by  the  mother.    Provided  as  follows : 

1.  That  no  payments  shall  be  recoverable  under  such 
order  except  in  respect  of  the  time  during  which  the 
child  is  actually  in  receipt  of  relief. 

2.  That  an  order  under  this  section  shall  not  be 
made,  and  if  made,  shall  cease,  except  for  the  recovery 
of  arrears,  when  the  mother  of  the  child  has  obtained  an 
order  under  the  said  recited  Act  or  this  Act. 

HanseU  for  the  appellant. — This  order  of  the 
mac^strate  was  wrong,  and  he  had  no  jnriscQction 
to  make  it.  The  qaestion  here  is  whether  when 
the  guardians  of  a  parish  or  union  in  which  the 
mother  of  a  bastara  child  has  become  chargeable 
have  obtained  an  order  against  the  putative  father 
under  36  Vict.  c.  9,  s.  6,  the  mother  herself  can 
apply  for  and  obtain  an  order  ap;ainst  the  father, 
though  no  money  has  been  paid  by  him  to  the 
mother  for  the  support  of  the  child  during  the 
twelve  months  previous  to  the  application.  The 
child  was  bom  on  the  3rd  Aug.  1883,  and  the 
guardians  made  an  application  to  the  magistrate 
on  the  2nd  July  1884  tor  a  summons  against  the 
putative  father,  and  the  order  on  that  summons 
was  made  on  the  11th  Aug.  1884.    The  father 
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Eaid  money  under  that  order  to  the  guardians, 
ut  not  to  the  mother.  The  mother,  who  had 
discharged  herself  from  the  workhouse,  made  an 
application  for  a  summons  against  the  father  on 
the  8th  Dec.  1884,  and  obtained  the  order  in 
question.  The  mother  did  not  obtain  the  order 
within  twelve  months  of  the  birth  of  the  child, 
and  the  father  had  not  paid  her  any  money  for  its 
support  within  the  preceding  twelve  months. 
The  case  finds  that  the  mother  did  request  the 
guardians  to  apply  for  the  order,  and  the  magis- 
trate has  treated  the  order  as  that  of  the  mother, 
in  which  he  was  wrong.  Sect.  5  of  36  Vict.  c.  9,  is 
quite  distinct  from  sect.  3  of  35  &  36  Vict.  c.  65. 
llie  latter  section  contemplates  that  the  mother 
should  make  the  application  after  the  guardians 
have  obtained  their  order,  and  when  she  obtains 
her  order  that  of  the  guardians  ceases  to  have  any 
force.  The  woman  may  discharge  herself  at  any 
time,  and  the  guardians  can  get  the  order  only 
so  long  as  bhe  ohild  is  chargeable.  I  submit  that 
the  order  was  made  out  of  time,  and  that  there- 
fore the  magistrate  had  no  jurisdiction  to  make  it. 

No  counsel  appeared  for  the  respondent. 

Pollock,  B. — I  think  Mr.  Hansell  is  right  in 
his  argument,  and  he  has  cleared  up  the  only 
doubt  that  was  in  my  mind.  That  doubt  was  the 
same  as  that  felt  by  the  magistrate,  namely,  that 
of  inconvenience  arising  from  the  fact  of  the 
woman  being  in  the  union  during  the  currency  of 
the  guardians'  order.  The  order  obtained  by  the 
guardians  cannot  be  treated  as  the  order  oi  the 
mother.  The  mother  was  out  of  time  in  making 
her  application,  and  the  magistrate  had  no  juris- 
diction to  make  the  order,  which  must  go  back 
to  the  magistrate  with  the  expression  of  our 
opinion. 

Day,  J. — I  am  of  the  same  opinion. 

Order  Bet  aside. 

Solicitors  for  the  appellant,  Howard  and  Shelf oiu 
for  F.  E.  Hales,  Hanley. 


Friday,  May  8,  1885. 

(Before  Pollock,  B.  and  Day,  J.) 

WsEKES  (app.)  17.  King  (resp.).  (a) 

Puhlic  HeaUh  Ad  1875  (38  ^  39  Vict,  c.  55),  «.  91 
— Chimney  sendirhg  forth  black  smoke — Furnace 
constructed  to  consume  smoke. 

By  the  7th  sub-section  of  the  91st  section  of  the 
Public  HeaUh  Act  1875  (38  ^  39  Vict.  c.  55) 
any  firepUice  or  furnace  which  does  not,  so  far  as 
praeiiawlSf  eonstame  the  smoke  arising  from 
the  eombiistible  used  therein,  and  which  is 
tised  for  working  engines  by  steam,  or  in 
any  miU,  factory,  dyehouse,  brewery,  bakehouse, 
or  gaswork,  or  in  any  manufacturing  or  trade 
process  whatsoever ;  and  amy  chimney  {not  being 
the  chimney  of  a  private  dweUing-hov^e)  sending 
forth  black  smoke  in  such  quantity  a^  to  be  a 
nuisance,  shall  be  deemed  to  be  a  nuisance  liable 
to  be  dealt  with  summaHly  in  manner  provided 
by  this  Act :  provided  that  where  a  person  is 
summoned  be/ore  any  court  in  respect  of  a  nui- 
sance arising  from  a  fireplace  or  furnace  which 
does  not  consunne  the  smoke  arising  from  the 
combustible  used  in  such  firephue  or  furnace, 
the  court  shall  hold  thai  no  nuisance  is  created 

(fl)  Reported  by  J.  Smith,  Esq.,  Barrlstei^ftt-Law. 
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wUhin  the  mecming  of  this  Jet,  and  dUmiss  the 
complaint  if  U  is  satisfied  that  such  fi/repla/ie  or 
fwmace  is  constructed  in  such  manner  as  to 
consume  as  far  Orspraciicahlef  having  rega/rd  to  the 
nature  of  the  manufacture  or  trade,  all  smoke 
arising  therefrom,  and  that  such  fireplace  or 
fnrrMice  has  been  carrfuUy  oMended  to  by  the 
person  having  the  charge  therecf. 

An  informaiion  was  laid  agavnst  the  proprietor 
of  a  brewery,  for  that  black  smoke  was  from  time 
to  tims  sentforthfrom  the  chimney  of  his  brewery 
in  such  quantities  as  to  be  a  nuisance,  and  he 
was  convteted  and  fined  thereon. 

Held,  on  case  stated,  that  the  proviso  applied  only 
to  the  first  part  of  the  sub-section,  and  not  to  the 
latter  part  making  it  an  offence  to  send  forth 
black  im^Jce  in  such  a  quantity  as  to  be  a  nui- 
sance, and  that  the  defendant  loas  not  entitled  to 
call  evidence  as  to  the  construction  of  the  fumade. 

This  was  a  case  stated  for  the  opinion  of  the 
court  by  the  justices  for  the  borougiiof  Brighton, 
upon  ceiiiain  questions  of  law  arising  upon  the 
hearing  of  an  information  preferred  against  the 
appellant,  as  proprietor  of  the  Brighton  Brewery, 
by  the  respondent,  as  chief  sanitary  inspector  of 
the  said  borough,  under  the  latter  part  of  the 
7th  sub-section  of  the  Olst  section  of  the  Public 
Health  Act  1875  (38  &  39  Vict.  c.  56),  for  that 
black  smoke  was  from  time  to  time  sent  forth 
from  the  chimney  of  the  said  brewery  in  such 
quantities  as  to  be  a  nuisance,  on  the  hearing  of 
which  the  justices  gave  their  decision  against  the 
appellant,  and,  subject  to  a  case  to  be  stated,  con- 
victed him  of  the  offence  charged,  and  imposed  a 
fine  in  respect  thereof. 

The  following  were  the  material  facts,  as 
stated  in  the  case,  proved  at  the  hearing : — 

That  the  appellant  was  the  occupier  of  the 
premises  known  as  the  Brighton  Brewery  in 
Osbome-street,  Hove. 

That  prior  to  the  30th  Sept.  1884  black 
smoke  was  seen  issuing  from  the  chinrney  of  the 
said  brewery  in  such  quantities  as  to  be  a 
nuisance,  whereupon  the  said  respondent,  as  such 
chief  sanitary  inspector  as  aforesaid,  caused  notice 
as  required  oy  the  statute  to  be  served  on  the 
appellant,  requiring  him  to  abate  such  nuisance. 

Tliat,  notwithstanding  such  notice,  on  the  30th 
Sept.  1884  black  smoke  issued  from  the  chimney 
of  the  said  brewery  at  certain  intervals  during 
the  day,  and  in  such  quantities  as  to  be  a 
nuisance. 

It  was  further  proved  that  the  said  chimney 
belonged  to  the  said  brewery,  and  was  not  the 
chimney  of  a  private  dwelling-house. 

It  was  contended  by  the  appellant  that  he  was 
protected  by  the  2nd  proviso  at  the  end  of  the 
9l8t  section  of  the  Public  Health  Act  1875 
(38  &  39  Vict.  c.  55),  and  the  appellant's  stoker 
proved  that  in  his  opinion  the  appellant  us«i  the 
best  coal  for  furnaces,  but  that  when  ho  made  up 
the  fire  black  smoke  was  necessarily  sent  forth 
for  five  or  ten  minutes. 

Evidence  was  also  tendered  on  behalf  of  the 
appellant  to  prove  the  construction  of  the  furnace. 

The  justices  being  of  opinion  that  the  2nd 
proviso  at  the  end  of  the  9lBt  section  of  the 
Public  Health  Act  1875  applied  only  to  the  first 
nuisance  defined  by  the  7th  sub-section  of  the  91st 
section,  while  the  summons  before  them  was  in 
respect  of  the  nuisance  defined  by  the  second 


paragraph  of  such  section,  refused  to  receive 
evidence  as  to  the  construction  of  the  furnace^ 
and  gave  their  decision  against  the  appellant. 

The  Questions  of  law  upon  which  tne  case  was 
stated  tor  the  opinion  oi  the  court  were  there- 
fore: 

1.  Whether  the  2nd  proviso  at  the  end  of  the 
91st  section  of  the  Public  H«>alth  Act  1875  applied 
to  the  offence  charged  against  the  appellant? 

2.  Whether  the  justices  should  have  received 
evidence  to  show  the  construction  of  the  firepbce 
or  furnace  P 

If  the  court  should  be  of  opinion  that  the  con- 
struction placed  by  the  justices  on  the  2nd  pro- 
viso was  correct,  then  the  said  order  was  to  stand; 
but  if  the  court  should  be  of  opinion  otherwise, 
then  it  was  desired  that  the  case  should  be  re- 
mitted to  them  to  hear  the  appellant's  witnesses. 

The  9lBt  section  of  the  Public  Health  Act  1875 
(36  &  39  Vict.  c.  55)  is,  so  far  as  material,  as 
follows : — 

91.  For  the  purposes  of  this  Act    .... 

7.  Asv  fireplaoe  or  fomaoe  which  does  not  as  far  u 

Eraoticable  oonenme  the  smoke  arising  from  the  com- 
nstible  nsed  therein,  and  which  is  lued  for  working 
engines  bv  steam,  or  in  any  mill,  fiEMtory,  djehonse, 
brewery,  bakehonse,  or  gaswork,  or  in  any  mann&o- 
torinff  or  trade  process  whateoeyer,  and  any  chimnej 
(not  being  the  chimney  of  a  private  dwelUng-honse) 
sending  forth  black  smoke  in  such  quantity  as  to  be  s 
nuisance,  shall  be  deemed  nuisances  liable  to  be  dea!t 
with  snmmarily  in  manner  provided  by  this  Act. 
Provided    .... 

Secondly.  That  where  a  person  is  snmmoned  before 
any  court  in  respect  of  a  nuisance  arising  from  a  fire- 
place or  furnace  which  does  not  consume  tiie  smoke 
arising  from  the  combustible  used  in  such  &replace  or 
furnace,  the  ooxat  shall  hold  that  no  nuisance  is  created 
within  the  meaning  of  this  Act.  and  dismiss  the  com- 
plaint if  it  is  satisfied  that  suon  fireplace  or  furnace  is 
constructed  in  such  manner  as  to  consume  as  far  as 
practicable,  having  regard  to  the  nature  of  the  manufac- 
ture or  trade,  all  smoke  arising  therefrom,  and  that  sudi 
fireplace  or  furnace  has  been  carefully  attended  to  by 
the  person  having  the  charge  thereof. 

Poland  for  the  appellant. — ^The  second  proviso 
at  the  end  of  the  section  applies  to  the  whole  of 
the  7th  sub-section,  and  the  justices  ought 
to  have  heard  the  appellant's  evidence  as  to  the 
construction  of  the  furnace,  and,  if  satisfied  there- 
with, to  have  dismissed  the  information.  If  the 
justices  are  right  in  the  construction  placed  by 
them  on  the  section,  then  any  chimney  of  a  manu- 
factory sending  forth  black  smoke  comes  within 
the  section,  and  it  is  no  defence  that  it  is  being 
used  in  carrying  on  a  trade  or  manufacture.  The 
anomaly  would  therefore  arise  that,  if  a  furnace  is 
constructed  to  consume  as  &>r  as  possible,  having 
regard  to  the  nature  of  the  manufacture,  the  smoke 
arising  therefrom,  it  may  send  forth  any  amount 
of  sulphurous  smoke,  so  long  as  it  is  not  black, 
but  however  scientifically  it  is  construct^  it  must 
not  be  allowed  to  send  forth  even  the  small 
quantity  of  the  less  injurious  black  smoke  neces- 
sary to  start  the  fires.  [Pollock,  B.  —  Are 
there  not  two  things  mentioned  in  the  section : 
first,  the  sending  forth  of  black  smoke  in  such 
quantity  as  to  be  a  nuisance;  and  secondly,  the 
sending  forth  of  any  kind  of  smoke  to  a  greater 
extent  than  necessary  P]  The  section  was  intended, 
while  protecting  the  public  on  the  one  hand,  to 
give  manufacturers  the  amount  of  licence  neces- 
sary to  enable  them  to  canyon  their  business, 
and  it  was  not  the  intention  of  the  Legislature, 
according  to  the  proper  oonsti-uction  of  this  proviso, 
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to  make  the  sending  forth  of  any  kind  of  smoke 
an  offence  against  the  Act  if  the  best  precaution 9 
are  taken  in  the  construction  and  management  of 
the  furnace  to  prevent  it  from  being  a  nuisance. 
[Pollock,  B. — in  that  case,  would  not  the  para- 
graph dealing  with  the  sending  forth  of  black 
smoke  be  surplusage  ?]  No.  It  would  apply  in 
cases  other  than  those  oi  trades  or  manufactures ; 
f*9'*  ^eenhouses,  stables,  or  bathhouses,  where 
inferior  fuel  is  frequently  used. 

HoUams,  for  the  respondent,  was  not  called 
upon. 

Pollock,  B. — I  am  of  opinion  that  this  appeal 
must  be  dismissed.  I  entertain  no  doubt  that 
the  order  of  the  justices  is  right,  and  ought  to 
stand.  By  the  7tn  sub-section  of  the  Olst  section 
of  the  Public  Health  Act  1876  two  distinct 
offences  are,  in  my  opinion,  contemplated  and 
legislated  upon.  I  will  deal  with  the  last  in 
order  first,  and  I  find  that  it  is  provided  that  any 
chimney  (not  being  the  chimney  of  a  private 
dwelling-house)  sending  forth  black  smoke  in 
such  quantity  as  to  be  a  nuisance  is  to  be  the 
subject  of  a  penalty.  That,  to  my  mind,  is  a  clear 
and  distinct  offence.  Then  the  other  offence  is 
the  having  any  fireplace  or  furnace  which  does 
not  as  far  as  practicable  consume  the  smoke  arising 
from  the  combustible  used  therein,  and  which  is 
used  for  working  engines  by  steam,  or  in  any 
miU,  factory,  dyehouse,  brewery,  b^ehouse,  or 
gaswork,  or  in  any  manufacturing  or  trade  process 
whatsoever.  The  smoke  mentioned  in  this  para- 
graph may  be  more  or  less  injurious  than  the 
black  smoke  mentioned  in  the  following  para- 
graph, but  however  that  may  be,  the  Legislature 
provides  with  respect  to  it  that  it  is  to  be  reduced 
to  a  minimum.  When  the  sub-section  is  once 
read  ^  in  this  manner  it  is  clear  that  the  second 
proviso  at  the  end  of  the  section  refers  to  the  first 
paragraph  of  the  sub-section  and  not  to  the 
second.  The  appellant,  therefore,  cannot,  I  think, 
avail  himself  of  this  proviso  to  protect  himself 
against  the  charge  which  is  brought  against  him, 
and  the  justices  were,  in  my  opinion,  quite  right 
in  refusing  to  receive  evidence  of  the  construction 
of  the  furnace. 

Day,  J. — I  also  entertain  no  doubt  in  this  case, 
and  I  think  that  the  order  of  the  justices  must 
stand. 

Solicitors  for  the  appellant,  Cla/rke  and  Calkin, 
for  Clarke  and  Howlett,  Brighton. 

Solicitor  for  the  respondent,  Harwood,  for 
FUzhugh,  WooUey,  and  Barnes,  Brighton. 


HOUSE    or    LO&D8. 

Feb.  24  and  26, 1885. 

(Before  the  Loed  Chakczllor  (Selbome),  Lords 
Watsoh,  Beakwell,  and  Fitzgeeald.) 

Spacejcau  V,  Plumstead  Boaed  op  Woeks.  {a) 

ON  appeal  PEOH  the  COUET  op  appeal  in  ENGLAND. 

Metropolis  Management  Amendment  Act  1862 
(25  ^  26  Vict.  c.  102),  s.  76— «  General  line  of 
huHdings  " — Effect  of  certificate  of  superintending 
architect. 

On  the  hearing  of  a  summons  before  a  m^igistrate 

(a)  Beported  by  C.  £.  Maldkn,  Eiiq.,  Barriater>at-Lavr. 


tmder  the  Metropolis  Management  Amendment 
Act  1862,  8.  75,  for  an  offence  alleged  to  have 
been  com/mitted  by  erecting  a  building,  without 
the  consent  of  the  Metropolitan  Board  of 
Works,  beyond  the  general  tine  of  buildi7i^s  in 
the  street,  the  certificate  of  the  superintending 
architect  of  the  board,  facing  such  general  line  of 
buildings,  is  conclusive,  and  the  magistrate  is  not 
entitled  to  judge  for  himself  whether  such  line  is 
in  fact  the  true  one. 
Judgment  cf  the  Court  of  Appeal  affirmed, 
Simpson  v.  Smith  {L,  Eep.  6  0.  P.  87;  24  L,  T. 
Rep,  N,  8,  100)  overruled. 

This  was  an  appeal  from  a  ludgment  of  the 
Court  of  Appeal  (Bowen  and  Fry,  L.J  J.,  Brett, 
M.R.  dissenting),  reported  in  51  L.  T.  Rep.  N.  S. 
757,  and  13  Q.  B.  Div.  878)  affirming  a  judgment 
of  the  Queen's  Bench  Division  (Lord  Coleridge, 
C.J.,  Stephen  and  Mathew,  JJ.),  reported  in  50 
L.  T.  Bep.  N.  S.  690,  upon  a  case  stated  by  a 
metropolitan  police  magistrate. 

The  facts,  which  are  set  out  fully  in  the  reports 
in  the  courts  below,  were,  shortly,  as  follows  : — 

Spackman  was  the  owner  oi  a  house  at  Lee 
which  stood  back  from  the  road,  and  he  began  to 
build,  without  the  consent  of  the  Metropolitan 
Board  of  Works,  on  the  forecourt  of  the  house, 
thus  bringing  it  up  to  the  road.  The  matter  was 
brought  before  the  superintending  architect  of 
the  board,  and  he  "  deciaed,"  under  sect.  75  of  the 
Metropolis  Management  Amendment  Act  1862 
(25  &  26  Vict.  c.  102),  what  was  "  the  general  line  of 
building^  "  at  the  place,  and  that  the  appellant's 
building  came  beyond  it,  and  made  a  certificate 
accordingly.  A  summons  was  then  taken  out 
before  a  justice  of  the  peace,  as  required  by  the 
section,  alleging  an  offence  on  the  part  of 
Spackman,  but  the  magistrate  (Mr.  Marsham), 
auer  hearing  evidence  and  viewing  the  place, 
decided  that  the  line  certified  by  the  architect 
was  not  the  true  line,  and  dismissed  the 
summons. 

A  case  was  stated  for  the  opinion  of  the 
Queen's  Bench  Division,  on  the  point  as  to 
whether  the  magistrate  was  bound  by  the  archi- 
tect's certificate  as  conclusive,  and  the  court  held 
that  he  ought  to  have  convicted,  and  that  decision 
was  affirmed,  as  above-mentioned. 

The  section  of  the  Act  is  set  out  in  full  in  the 
report  in  the  court  below. 

A.  Charles,  Q.C.,  ChanneU,  and  McCdU  appeared 
for  the  appellant,  and  contended  that  the  question 
turned  entirely  on  the  construction  of  sect.  75  of 
the  Act  25  &  26  Yict.  c.  102,  which  repealed  sect. 
143  of  the  Act  of  1855  (18  &  19  Vict.  c.  120). 
Under  that  section,  which  was  intended  to  protect 
the  builder's  mterest  by  requiring  the  certificate 
of  the  architect  and  the  order  of  a  magistrate 
before  buildings  could  be  demolished,  proceedings 
were  to  be  taken  by  the  vestry  ;  but  by  45  Vict, 
c.  14,  sect.  10,  the  power  is  extended  to  the  board 
itself.  There  is  nothing  in  the  section  to  oblige 
the  architect  to  go  and  see  the  place  before  giving 
his  certificate,  which,  we  contend,  was  only  in- 
tended to  jB^ide  the  board  as  to  whether  they 
should  institute  proceedings  or  not.  The  autho- 
rities on  the  point  are  conflicting.  In  1864  there 
was  a  decision  of  the  Court  of  Common  Pleas  in 
favour  of  the  appellant's  contention  {8t,  George*s, 
Hanover'Square,  v.  Span'ow,  16  C.  B.  N.  S.  209 ;  10 
L.  T.  Rep.  X.   S.  504) ;    in  18(37  the   Court   of 
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Queen's  Bench  took  the  opposite  view  {Botcmun 
V.  St.  Pancraa,  L.  Rep.  2  Q.  B.  628).  In  Wanda- 
worth  Board  of  Works  v.  Sail  (L.  Rep.  4  0.  P.  86 ; 
19  L.  T.  Rfep.  N.  S.  641)  it  was  not  necessary  to 
decide  the  point,  but  the  dicta  of  the  judges  are 
in  the  appellant's  favour ;  and  in  1871  the  Court 
of  Common  Pleas  adhered  to  their  former  opinion 
in  the  case  of  Simpsonv,  Smith  (L.  Rep.  6  C.  P.  87 ; 
24  L.  T.  Rep.  N.  S.  100).  See  also  Faddington  v. 
Snow  (45  L.  T.  Rep.  N.  S.  475).  The  contention 
on  the  other  side  is  that  the  builder  is  absolutely 
bound,  whatever  the  decision  of  the  architect  or 
the  board  may  be,  and  that  the  certificate  cannot 
be  reconsidered,  even  if,  as  we  say  was  the  case 
here,  the  line  was  drawn  upon  imperfect  data; 
but  it  cannot  be  supposed  that  the  Legislature 
intended  to  give  judicial  functions  in  such  a 
matter  to  a  person  who  is,  in  fact,  the  servant  of 
one  of  the  parties  to  the  litigation.  The  language 
of  sect.  9  of  the  Act  of  1882  (45  Vict.  c.  14)  shows 
that  they  intended  to  adopt  the  law  as  laid  down 
in  Simpson  v.  Smith  {uhi  sup.). 

Willis,  Q.O.  and  Lawson  Walton  (the  Solicitor' 
Oeneralf^ir  F.  Herschell,  Q.C.,  with  them),  for  the 
respondents,  argued  that  if  the  appellant's  argu- 
ment was  correct,  it  led  to  the  absurd  result  that, 
if  the  architect  and  the  magistrate  difiEered,  the 
latter  could  only  order  the  demolition  of  the 
building  as  far  as  the  architect's  line,  which,  in 
the  case  supposed,  he  would  have  decided  was 
not  the  true  line.  The  architect  must  decide 
after  a  public  hearing  of  the  parties,  or  his  finding 
might  oe  quashed : 

Cooper  Y,  Wand/fwonh  Board  of  Works,  14  C.  B.  N.  8. 
180 ;  8  L.  T.  Bep.  N.  S.  278. 

This  provision  secures  uniformity  and  fair- 
neps  for  all  parties,  and  the  argument  on  the 
ground  of  hardship  fails.  The  architect  has  only 
to  determine  a  technical  question  of  &Lct.  They 
also  referred  to  Tear  v.  Freehody  (4  C.  B.  N.  S. 
228). 

Charles,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows  : — 

The  Lord  Chancelloe  (Selbome). — My  Lords : 
Your  Lordships  have  thought  it  desirable  to  hear 
this  case  through  all  the  arguments,  having 
regard  to  the  state  of  authority  upon  the  matter. 
Very  eminent  judges  have  differed  in  opinion 
upon  this  question.  I  do  not  count  them  upon 
one  side  or  upon  the  other,  because  of  the  maxim 
Fonderantur  et  non  nwmerantur.  But  it  was 
thrown  out  in  the  course  of  the  argument  for  the 
appellant  that  your  Lordships  ought  to  reverse 
the  judgment  of  the  Court  of  Appeal  and  of  the 
Queen's  Bench  Division,  merely  because  the  state 
of  the  authorities  was  as  the  learned  counsel  for 
the  appellant  have  represented.  A  more  hopeless 
suggestion  I  never  remember  to  have  heard. 
The  state  of  authority  is  this,  that  the  Court  of 
Common  Pleas  on  more  than  one  occasion  ex- 
pressed an  opinion  favourable  to  the  view  now 
Bubmitced  by  the  appellant,  and  adhered  to  that 
opinion  though  a  contrary  opinion  was  expressed 
unanimously  by  three  judges  in  the  Court  of 
Queen's  Bench.  They  adhered  to  that  opinion 
not  without  the  intimation  of  an  opposite  view 
by  one  of  their  most  distinguished  members.  In 
tnat  state  of  aathority  the  matter  came  before 
the  courts  in  this  case,  and  there  were  two  judg- 
ments, both  in  favour  of  the  rcs^pondents,  one  of 


them  the  judgment  of  the  Di^dsional  Court,  which 
was  unanimous,  and  the  other  of  them  a  judg- 
ment of  two  judges  to  one  in  the  Court  of  Appeal. 
For  the  appellant,  in  that  state  of  authority,  to 
say  that  your  Lordships  have  any  other  duty  to 
perform  than  to  decide  as  well  as  you  can  the 
question  of  law  upon  the  merits,  which   really 
turns  altogether  upon   the  construction  of  the 
statute  of  1862,  is,  as  I  said  before,  a  very  hope- 
less contention.    I  will  now  look,  as  I  think  your 
Lordships  must,  to  the  words  of  that  statute,  and 
see  what,  according  to  the  ordinary  principles  of 
couAtruction,   is    their  reasonable    and  natural 
meaning.    I  will  not,  in  the  first  instance,  refer  to 
the  earlier  Act  of  1865,  though  when  I  come  to 
consider  some  of  the  reasons  which  have  been 
given  on  the  appellant's  part  I  may  have  occasion 
to  do  so.     Clause  75  of  the  Act  of  1862  ^''7^ 
divided  into  what  I  may  call  four  parts.    The 
first  contains  the   words  of  prohibition,  which 
constitute    an    offence;     the    second    contains 
the  words   providing  for   a  complaint  founded 
on    that    offence,    wnich  is   to  be    made  to  a 
justice  of  the  peace;  the  third  relates  to  the 
manner    in    which    the    justice    of    the  peace 
is  to  proceed ;  and  the  fourth  to  the  order  which 
he  is  to  make.    Now,  the  words  which  constitute 
the  offence  are,  as  I  conceive,  those  which  be^ 
thus :    "  That  no  buUdin^,  structure,  or  erection 
shall,  without  the  consent  in  writing  of  the  Metro- 
politan Board  of  Works,  be  erected  beyond  the 
general  line  of  buildings  in  any  street,  place,  or 
row  of  houses  in  which  the  same  is  situate,**  and 
which  end  with  the  words,  "  such  general  l«ne  of 
buildings  to  be  decided  by  the   superintending 
architect  to  the  Metropolitan  Board  of  Works  for 
the  time  being.''    Those  words  which  your  Lord- 
ships have  to  construe  enter  into  the  constitution, 
I  will  not  say  of  the  offence,  because  the  offence 
is,  of  course,*the  act  done  bv  the  offender,  bnt  the 
constitution  of   the    prohibition   on   which  the 
offence  is  to  be  founaed;  and  if  the  prohibited 
thing  is  done,  the  offence,  primd  facie,  is  com- 
mitted.   The  word  "  decided  "  has  a  very  plain, 
intelligible,  and  natural  meaning  unless  displaced. 
In  the  first  place,  it  goes  to  the  definition  of  the 
circumstances  which  are  to  exist  before  an  offence 
can  be  committed ;  secondly,  "  decided  "  implies 
that  there  is  matter  which  may  admit  of  diffe; 
rence  which  may  require  determination.    Primd 
facis,  that  would  mean  determination  to  bind  those 
who  are  to  be  affected  by  it.  And  if  the  L^islature 
says  that  a  cartain  authority  is  to  decide,  and 
makes  no  provision  for  a  repetition  of  the  inquiiy 
into  the  same  matter,  or  for  a  review  of  the 
decision    by    another    tribunal,    prima   faxiis— 
especially  when  it  goes,  as  here,  to  the  constitn- 
tion   of   the  case  provided  for — that  would  be 
binding.    What   I  have  said  upon  that  subject 
may,  I  think,  be  usefully  illustrated  bv  a  class  of 
cases  different  in  this  respect,  that  they  depend 
upon  contract  and  not  upon  statute,  but  wnich 
may  very  well  be  applied  to  illustrate  the  opera- 
tion of  such  words  in  a  statute,  bearing  in  mind 
that  a  statute  of  this  kind  made  in  the  public 
interest,  and  not  without  a  fair  and  equitable 
view  of  the  right   of  all  parties,  is  something 
higher  than  contract,  and,jpritiu£/act0,  there  is  no 
reason  whatever  why  we  may  not  proceed  upon 
and  adopt  the  same  principles  which  the  law  will 
apply  to  contracts,    in  Scott  v.  Avery  (5  H.  of  L.  C. 
811)  the  question  hod  to  be  considered  upon  the 
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general  rule  of  law  that  people  could  not  by  con- 
tract oust  the  jurisdiction  of  courts  of  justice,  on 
which  had  been  founded  a  series  of  decisions, 
independent,  of  course,  of  recent  statutes,  as  to  the 
extent  to  which  the  courts  would  or  would  not 
enforce  agreements  to  refer  questions  capable  of 
litigation  in  the  courts  to  arbitration.  The  court 
had  to  determine  whether  that  principle  was 
applicable  to  a  case  in  which  it  was  part  of  the 
contract  itself  that  the  right  of  action,  so  to  say, 
before  it  could  arise  was  to  be  ascertained  by  the 
decision  of  arbitrators ;  that  is  to  say,  the  right 
itself,  the  constitution  of  the  right,  was  not  to  be 
perfect  and  absolute  under  the  contract  until 
arbitrators  had  decided  something.  The  court  held 
that  that  was  perfectly  good,  and  that,  until  in 
that  case  such  a  decision  had  been  made,  no  right 
upon  which  an  action  could  be  founded  arose. 
And  Lord  Canipbell,  in  the  course  of  his  judg- 
ment in  this  House,  referred  to  a  case  speci- 
fically of  a  different  kind,  which,  however,  he 
thought  to  be  identical  in  principle,  namely,  the 
case  of  Brown  v.  Ovwhw-y  (11  Ex.  715),  which 
"was  an  action  on  a  horse  race.  The  winner, 
who  had  contributed  to  the  sweepstakes,  said  that 
his  horse  had  won,  and  brought  an  action  against 
the  stakeholder  to  recover  the  stakes.  But  it 
was  a  condition  of  the  race  that  if  any  dispute 
arose  the  stewards  should  decide.  He  first 
attempted  to  say  that  the  stewards  had  decided ; 
but  it  turned  out  that  the  stewards  had  not 
decided,  for  they  differed  in  opinion.  Then  he 
attempted  to  show  that  his  horse  had  won.  But 
the  judge  held  that  he  could  not  go  into  that; 
that  even  if  the  horse  could  clearly  be  shown  to 
have  won,  the  action  had  not  accrued  till  the 
arbitrators,  the  stewards,  had  determined;  and 
so  the  plaintiff  was  nonsuited.  The  case  was 
brought  before  the  Court  of  Exchequer,  and  the 
judges  of  that  court  unanimously  concurred  in 
the  ruling  of  the  jud^  at  Nisi  Prius."  It  seems 
to  me  that  it  is  plainly  to  be  inferred  from  the 
language  of  the  statute  that  before  the  offence 
can  be  made  the  subject  of  any  controversy,  and 
in  order  to  determine  whether  an  offence  has 
been  committed  or  not,  this  material  question, 
"  What  is  the  general  line  of  buildings  P  "  is  to  be 
decided  by  the  superintending  architect.  There 
must  bo  a  general  line  of  buildings,  otherwise 
there  can  be  no  transgression  of  the  prohibition 
against  building  at  more  than  a  certain  distance 
from  that  line.  As  that  general  line  of  buildings 
may,  under  certain  circumstances,  admit  of  con- 
troversy, the  Legislature  thought  it  necessary  to 
say  how  it  should  be  settled  and  decided,  and  it 
accordingly  has  said  so;  and  if  there  were  no 
more  than  that,  I  should  say  that  the  general 
line  of  buildings  mentioned  in  this  section  is, 
and  is  nothing  else  than,  a  general  line  decided  in 
case   of    controversy  or  difference  between  the 

S3rson  who  wants  to  build  and  the  Metropolitan 
oard,  by  the  architect  of  the  Metropolitan 
Board.  Then  the  section  proceeds  to  enact  that 
"  in  case  any  building,  structure,  or  erection  be 
erected,  or  be  begun  to  be  erected  or  raised 
without  such  consent,  or  contrary  to  the  terms 
and  conditions  on  which  the  same  may  have  been 
granted,  it  shall  be  lawful  for  the  vestry  of  the 

g Irish  or  the  board  of  works  for  the  district "  (a 
ter  Act  has  added  the  Metropolitan  Board),  "  to 
cause  to  be  made  complaint  thereof  before  a 
justice  of  the  peace."     What  is  the  subject  of  tho 


complaint?    In  the  case  in  which  the  consent 
previously    mentioned    is    necessary    (for    that, 
although  not  expressed  with  the  fullness  with 
which    it    might   have  been  expressed,    is    un- 
avoidably   to  be   inferred   from    the  words    of 
reference)  the  complaint  is  made  not  as  to  there 
being  or  not  bein^  a  certain  line,  but  of  building 
without  the  requisite  consent.    Of  course,  if  no 
line  of  building  has  been  laid  down,  the  com- 
plaint   will    fail,   because   the  words    requiring 
consent  cannot  be   applied  to  the  case;  out  if 
the  line  has  been  laid  down  then  with  reference 
to  that  line  a  certain  consent  is  necessary,  and 
the  whole'  complaint  is  of  building  without  the 
requisite  consent.    Then  the  justice  is  to  issue  a 
summons    requiring  the    party  to    appear    and 
answer  the  complaint ;  and  then  "  if  at  the  time 
and  place  appointed  in  such  summons  the  said 
complaint  shall  be  proved  to  the  satisfaction  of 
the  lusticc  before  whom  the  same  shall  be  heard, 
he  shall  make  an  order."    Now  on  those  words 
and  on  those  alone,  "  if  the  said  complaint  shall 
be  proved   to  the  satisfaction  of  the   justice," 
the  argument  is  founded  that  the  justice  is  to 
consider  for  himself  what  line  ought  to  be  laid 
down  as  the  general  line  of  buildings  in  the  place, 
street,  or  row,  and  if  he  does  not  agree  with  tho 
line  laid  down  bv  the  architect  he  is  to  act  upon 
his  own  view.    The  thing  which  he  is  to  consider 
is  that  here  has  been  a  building  without  consent 
or  in  violation  of  the  terms  on  which  consent  may 
have  been  given.    No  doubt,  in  order  to  mako 
that  out,  a  good  many  things  must  be  proved 
before  him ;  and  one  thing  to  bo  proved  before 
him  is,  as  Fry,  L.J.  points  out,  that  the  architect 
of  the  Metropolitan  Board  of  Works  has  decided 
the  general  line  of  buildings.   If  that  has  not  bsen 
done,  no  doubt  the  complaint  will  be  dismissed, 
but  if  it  has  been  done,  then  that  part  of  the  cir- 
cumstances which  imder  the  prohibitory  portion 
of  the  clause  are  necessary  to  make  out  the  case 
of  the  complainant  is  proved,  and  there  is  not  a 
single  word  to  sav  that  the  justice  is  to  go  into 
the  question.    That  being  proved,  and  it  being 
also  proved  that  the  prescribed  distance  from 
that  tine  has  been  exceeded,  and  that  there  has 
been  no  consent,  or  that  the  terms  of  the  consent 
have  not  been  adhered  to,  it  is  not  to  be  inferred 
that,  everything  which  is  necessary  to  show  a 
prohibition  of  tne  act  being  proved,  he  is  to  go 
into  something  more  for  which  no  authority  or 
jurisdiction  is  expressly  given.    But  if  it  were 
necessary  we  have  more,  because  the  fourth  part 
of  the  clause,  which  relates  to  the  order  to  be 
made  by  the  justice  is  this  :  Upon  this  proof  he 
"  shall  miUce  an  order  in  writing  on  such  owner  or 
occupier,  builder,  or  person  directing  the  demo- 
lition of  any  such  building  or  erection,  or  so 
much  thereof  as  may  be  beyond  the  said  general 
line    so    fixed   as  aforesaid."     The  only  words 
which  fix  the  line  at  all  are  those  words  "  such 
general  line  of  buildings  to  be  decided  by  the 
superintending    architect   to   the    Metropolitan 
Board  of  Works  for  the  time  being."     So  that  it 
is  plain  upon  the  face  of  it  that  the  justice  is  to 
proceed  on  that  line  "  so  fixed  as  aforesaid,"  fixed 
by  the  architect ;  and,  as  I  understand  the  reasoning 
of  the  learned  judges  who  have  taken  the  view 
that  the  magistrate   may  himself  go  into  the 
question  of  what  Une  ought  to  be  fixed,  it  appears 
to  me  to  result  in  something  very  strange,  in 
what  I  may  describe  as  the  tneory  of  two  lines. 
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both  to  be  considered  by  the  jastice  in  the  dis- 
charge of  his  duty,  namely,  one  his  own  line  and 
the  ether  the  architect's  line.  If  we  were  to 
regard  one  line,  and  not  both  of  them,  at  least  a 
consistent  interpretation  wonld  be  given.  Only 
one  line  is  spoken  of  in  the  clause,  "the  said 
general  line  so  fixed  as  aforesaid ;  "  and  as  I  read 
the  opinions  by  which  the  judges  in  the  Court  of 
Common  Pleas  have  endeavoured  to  reconcile 
their  view  with  the  words  of  the  statute ;  and  to 
obviate,  as  it  seems  tome,  the  very  just  criticisms 
made  upon  them  by  Cockburn,  L.C.J .  and  the  other 
judges  of  the  Court  of  Queen's  Bench  in  Bouman 
V.  St  Panaaa  (L.  Rep.  2  Q.  B.  628),  they  say  that 
they  do  read  the  words,  "  the  said  general  line 
RO  fixed  as  aforesaid"  as  referring  to  the  architect's 
line,  and  that  they  hold  that  if  the  architect's 
line  is  in  advance  of  the  justice's  line,  then  the 
justice  can  only  order  the  buildings  to  be  de- 
molished down  to  the  architect's  line,  though 
the  real  excess  of  the  prescribed  distance  from 
what  the  justice  holas  to  be  the  true  line 
may  be  still  greater  —  that  he  is  bound  to 
stop  there.  But  supposing,  on  the  other 
hand,  that  the  justices  line  is  in  advance 
of  the  architect's  line  what  is  he  to  do  P  The 
case  is  one  of  some  excess,  which,  according  to 
the  general  policy  of  the  statute,  ought  to  be 
abated.  The  justice  is  bound  by  the  architect's 
line;  he  cannot  order  a  demolition  except  with 
reference  to  the  architect's  line ;  but  if  his  own 
line  is  in  advance,  the  appellant's  counsel  say  that 
he  is  to  dismiss  the  summons.  Then  it  appears  to 
me  that  matters  come  to  a  regular  deadlock. 
The  statute  nowhere  says  that  what  a  justice  upon 
such  a  summons  mav  have  determined  is  to  bind 
the  architect ;  and  when  the  statute  says  that  the 
architect  is  to  decide  the  line  of  building,  it 
appears  to  me  to  impose  upon  him  a  duty  to 
decide  it  to  the  best  of  his  jud^^ent,  indepen- 
dently and  impartially.  Accordmgly,  it  is  sug- 
gested by  the  appellant,  that  if  the  summons  is 
aismissed  under  the  circumstances  which  I  have 
stated  on  this  theory  of  a  double  line,  the  matter 
is  to  go  back,  and  the  architect  is  to  reconsider 
his  decision.  But  supposing  that  the  architect 
adheres  to  his  decision,  and  repeats  it  in  the  same 
or  in  another  case,  then  the  same  process  is  to  be 
repeated.  The  matter  goes  to  the  justice,  who  is 
absolutely  bound,  as  to  any  order  which  he  is  to 
make  by  the  architect's  line,  and  can  only  make 
it  with  reference  to  the  architect's  line;  and 
therefore  I  say  if  the  justice  and  the  architect  do 
not  agree,  the  object  of  preventing  undue 
encroachment  upon  the  frontage,  which  is  an 
object  evidently  thought  important  bv  the  Legis- 
lature, beneficial  to  the  public,  benencial  to  the 
adjoining  owners,  and  at  all  events  proper  to  be 
provided  for,  becomes  entirely  defeated.  The 
teamed  counsel  have  argued  the  case  extremely 
well,  as  might  have  been  expected.  I  think  it 
was  Mr.  Channell  who  particularly  insisted  upon 
the  argument  from  silence  as  to  how  the  archi- 
tect was  to  proceed.  It  appears  to  me  that  that 
argument  is  of  no  greater  weight  under  such  a 
clause  in  such  a  statute  than  it  would  have  been 
under  such  an  agreement  as  that  which  I  have  read, 
which  was  in  question  in  the  case  of  Brovm  v. 
Overbimf  (uhi  sup.),  where  it  was  a  condition  that 
if  a  dispute  arose  the  stewards  should  decide. 
No  doubt  in  the  absence  of  special  provisions,  as 
to  how  the  person  who  is  to  decide  is  to  proceed, 


the  law  will  imply  no  more  than  that  the  sub- 
stantial requirements  of  justice  shall  not  be 
violated.  He  is  not  a  judge  in  the  proper  sense 
of  the  word;  but  he  must  give  the  parties  an 
opportunity  of  being  heard  beK)re  him,  and  stating 
their  case  and  their  view.  He  must  give  notice 
when  he  will  proceed  with  the  matter,  and  he 
must  act  honestly  and  impartially,  and  not  under 
the  dictation  of  some  other  person  or  persons  to 
whom  the  authority  is  not  given  by  law.  There 
must  be  no  malversation  of  any  kind.  There 
would  be  no  decision  within  the  meaning  of  the 
statute  if  there  were  anything  of  that  sort  done 
contrary  to  the  essence  of  justice.  But  it  appears 
to  me  to  be  perfectly  consistent  with  reason,  that 
the  statute  may  have  intentionally  omitted  to 
pi*ovide  for  form,  because  this  is  a  matter  not  of  a 
kind  requiring  form,  not  of  a  kind  requiring  liti- 
gation at  all,  but  requiring  only  that  the  parties 
should  have  an  opportunity  of  submitting  to  the 
person  by  whose  decision  they  are  to  be  bound 
such  considerations  as  in  their  judgment  ought 
to  be  brought  before  him.  When  that  is  done, 
from  the  nature  of  the  questions,  and  the  nature 
of  the  case,  no  further  proceeding  as  to  summoning 
the  parties,  or  as  to  doing  anytning  of  that  kind 
which  a  judge  may  have  to  do,  is  necessary. 
Therefore,  this  argument  as  to  silence  does  not 
appear  to  me  to  be  one  of  any  real  weight,  and  I 
adopt,  without  repeating  them,  the  observa- 
tions upon  it  which  are  made  by  Fry,  L.J. 
But  the  great  respect  which  I  feel  for  those  who 
have  taken  a  different  view  makes  it  necessary 
that  I  should  advert  to  some  considerations 
which  have  weighed  with  the  learned  judges  who 
have  adopted  the  appellant's  view.  T%e  first 
reason  for  taking  that  course  is  that  which  is 
several  times  repeated  bv  Brett,  M.B.,  namely, 
that  the  construction  which  would  make  the 
architect's  decision  of  this  matter  final  would 
work  manifest  and  gross  injustice.  I  am  not  at 
all  able  to  follow  the  grounds  on  which  that  con- 
clusion is  arrived  at.  Why  should  it  be  unjust  ? 
If  for  public  interests  it  is  desirable  to  prevent 
one  man  from  doing  what  may  be  injurious,  per- 
haps by  unduly  contracting  the  public  space,  to 
the  health  or  the  light  of  his  neighbours,  or  at 
at  all  events,  injurious  to  his  immediate  neigh- 
bours by  interfering  with  the  amenity  of  their 
residences  and  the  external  beauty  and  appear- 
ance of  a  line  of  buildings  in  a  public  street,  why 
should  it  be  unjust  that  the  Legislature  should 
have  enacted  a  reasonable  and  definite  way  of 
deciding  that  question  without  litigation  P  Is  it 
not  right  P  But  then  it  is  said  that  it  is  un- 
reasonable that  the  architect  of  the  Metropolitan 
Board  of  Works  should  be  selected  for  those 
purposes,  because  he  is  their  servant  and  is 
supposed  to  be  under  their  influence.  I  do  not 
follow  that  argument  either.  Who  are  the 
Metropolitan  Board  of  Works  P  They  are  a  very 
important  public  body  established  by  the  Legis- 
lature for  the  general  superintendence  of  public 
interests,  and  the  aggre^te  or  several  aggregates 
of  private  interests  which  ought  to  be  regarded 
in  matters  relating  to  the  metropolitan  district. 
They  are  perfectly  disinterested,  and  it  is  to  be 
presumed,  as  primd facie  it  should  be  of  all  public 
functionaries,  that  they  can  be  trusted  with  the 
powers  and  the  duties  which  have  been  confided 
to  them.  Why  should  it  be  supposed  that  such  a 
board  would  exercise  undue  pressure  or  influence 
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for  any  sinister  purpose,  or  otherwise  than  is 
consistient    with    impartial    conduct,  upon    the 
architect,  even   if  he  ought  to  be  denominated 
their  servant,  and  as  entirely  under  their  influences 
for  the  purpose  of  leading  him  to  do  something 
which  is  unfair  or  wrong?     I  do  not  see  it ;  I  do 
not  believe  it.    I  think  that  there  is  no  ground 
for  any  such  suspicion  or  surmise.    Nor  does  it 
appear  to  me  to  be  quite  free  from  fallacy  to 
describe  the  architect  as  that  sort  of  servant  who 
jprimd  facie  may  be  thought  to  be  under  undue 
pressure    or  influence    from   his    employers    or 
superiors.    He  is  a  statutory  officer,  whom  the 
makers  of  the  same  statute  which  constitutes  the 
Metropolitan  Board  of  Works  and   gives  their 
powers  think  is  a  proper  officer  to  take  part  in 
the  execution  of  those  powers.    He  must  be  a  man 
of  intelligence  and  a  man  of  position.    All  the 
presumption  is  against  the  idea  that  when  upon 
nimself,  and  not  upon  his  employers,  a  duty  is 
imposed  by  the  Legislature,  he  would  discharge 
that  duty  partially,  for  the  purpose  of  pleasing 
his  employers,  even  if  there  were  more  ground 
than  in  this  case  there  possibly  can  be  for  suggest- 
ing any  motive  in  the  employers  which  would  lead 
them  not  properly  to  discharge  their  duty.     I 
cannot,  therefore,  look  upon  that  argument  as  one 
of    any   weight.      Then  there    is    the    question 
whether  anything  turns  upon  this  matter  being 
determined  after  the  builaing  is  erected.    I  do 
not  think  that  any  consideration,  for  the  present 
purpose,  arises  out  of  that.    The  Legislature  has 
not  said  either  that  the  decision  must  be  made 
before  the  building  is  erected,  or  that  the  decision 
must  be  made  after  the  building  is  erected.    It 
IB  clear,  therefore,  upon  the  words  of  the  Legis- 
lature, that  it  may  be  made  before  or  after ;  and 
if  the  person  who  builds  may  be  put  at  some 
disadvantage,  and  may  incur  some  risk,  supposing 
the  decision  not  to  be  made  until  after  the  build- 
ing is  erected,  whose  fault  is  thatP    I  submit 
that  it  is  entirely  his  own.    He  knows  that  he  is 
building  in  a  street,  place,  or  row  of  houses  within 
the  meaning  of  this  clause,  of  which  he  must  be 
taken  to  have  had  notice.    He  knows  that  if  he 
builds  beyond  the    prescribed    distance   of   the 
general  line  he  will  be  liable  to  certain  conse- 
quences,   unless    he    gets    the    consent    of    the 
Metropolitan  Board ;  and  he  knows  that  he  will 
be  bound  by  the  general  line  when  decided  or 
fixed  in  the  manner  which  the  statute  prescribes. 
If  he  chooses  to  be  safe,  what  has  he  to    doP 
Simply  to  ascertain  what  that  general  line  is 
before  he  builds;  and  the  statute  points  out  to 
him  how  that  is  to  be  done.    He  is  to  get  the 
decision,  and  it  is  to  be  presumed  that  ne  will 
apply  to  the  proper  autnority  for  it.     If  it  is 
decided  afterwards,  and  decided  in  a  manner  con- 
sistent with  justice,  and  he  has  to  pull  his  building 
down,  whom  has  he  to  blame  but  himself?    If 
the  architect  is  to  determine  what  he  is  or  is  not 
to  demolish  when  the  building  is  erected,  by  the 
appeUant's  construction  of  the  statute  he  endea- 
Tours  to  escape  from  that  consequence.    He  is  in 
that  plight.    When  the  nature  of  the  subject  is 
regarded,  there  is  a  considerable  preponderance 
of  reason  in  favour  of  a  decision  of  the  matter  by 
such  an  authority  as  the  architect,  rather  than  by 
the  particular  justice  of  the  peace  before  whom 
any  particular  complaint  may  be  brought.     In 
the  first  place,  let  us  consider  the  nature  of  the 
fact  to  be  determined.    Brett,  M.B.  has  spoken 


of  it  as  if  it  must  be  that  the  statute  assumes 
that  there  is  a  general  line  in  fact.  With  certain 
qualifications  I  see  no  reason  to  differ  from  that. 
But  that  general  line,  in  certain  circumstances, 
may  be  one  which  the  facts  existing  indepen- 
dently of  any  judgment  are  not  enough  to  deter- 
mine. Nothing  can  better  illustrate  it  than  the 
very  difference  which  in  this  case  has  existed 
between  the  magistrate  and  the  architect.  What 
is  that  difference?  What  is  the  extent  of  the 
area  in  the  road,  the  street,  or  the  line  of  build- 
ings, which  is  to  be  taken  into  account,  and  from 
which,  measuring  in  a  certain  way,  the  matter  is 
to  be  determined  P  The  architect  in  this  case  has 
practically  treated  the  row  of  continuous,  or 
nearly  continuous  buildings,  as  all  that  he  ought 
to  consider  for  this  purpose.  The  magistrate  has 
been  led  to  extend  his  consideration  much  further 
right  and  left;  and  why  he  should  stop  at  the 
particular  points  at  which  he  does  stop  does  not 
very  clearly  appear ;  certainly  not,  I  think,  from 
anything  which  is  alre&dy  determined  in  rerum 
naturd.  So  that  as  to  the  extent  of  the  spaoe 
along  which  a  line  is  to  be  laid  down  there  is  a 
judgment.  With  regard  to  the  line  itself  within 
that  space,  if  there  is  a  row  of  houses  along  the 
whole  of  that  space  built  in  a  regular  mathe- 
matical line  as  to  which  each  person  can  have  no 
doubt,  the  fact  is  already  determined,  and  there 
is  no  room  for  a  judgment.  But  if  the  buildings 
within  that  space  are  irregular,  if  one  house 
projects  beyond  another,  or  one  block  of  houses 

E rejects  beyond  others,  or  if  there  is  anything 
reaking  the  line,  then  in  the  nature  of  the  case 
there  is  need  of  a  judgment.  And  what  better 
judgment  than  that  of  the  architect  of  the 
board — an  expert  in  matters  of  this  descrip- 
tion— can  be  conceived?  It  is  a  priori  so 
plain  as  to  alter  what  otherwise  would  be 
the  proper  construction  of  the  statute,  that  a 
justice  of  the  peace  is  a  better  and  more  com- 
petent judge  of  these  matters  than  an  architect? 
Supposing  that  the  Act  of  1855  had  simply  per- 
mitted this  within  a  certain  distance  of  a  regular 
line  of  houses,  and  had  not  said  how  that  line  was 
to  be  ascertained,  and  had  authorised  the  vestry 
or  the  district  board  to  pull  down  any  buildings 
erected  beyond  that  line — ^in  other  words  erected 
beyond  what  they  judged  to  be  that  line — and  then, 
supposing  that  the  propriety  of  their  action  was 
questioned,  an  action  of  trespass  would  be 
brought  against  them,  and  a  jury  would  have  to 
determine,  after  the  buildings  had  been  erected 
and  after  they  had  been  pulled  down,  whether 
they  had  or  had  not  exercised  a  reasonable  judg- 
ment upon  these  Questions  as  to  which  I  have 
already  said  that  tney  are  proper  and  fit  to  be 
considered  by  the  architect.  The  Legislature 
thought  that  that  was  not  a  satisfactory  state  of 
the  law,  and  they  altered  it'  in  the  Act  of  1862. 
First,  they  took  the  cognisance  of  the  matter  from 
a  jury  altogether;  and,  secondly,  they  provided 
for  the  decision  and  the  fixing  of  the  line.  And 
now  we  are  asked  to  make  that  decision  subject 
to  the  review  of  any  justice  of  the  peace;  and  if 
he  does  not  agree  with  the  architect  the  line  is  to 
be  unfixed  and  an  essential  change  is  to  be  made 
in  the  matter.  Let  us  see  what  are  the  com- 
parative conveniences  and  inconveniences  of  the 
one  construction  and  of  the  other.  I  have 
already  pointed  out  that  if  the  architect  is  to  be 
the  tribunal  the  justice  can  do  nothing  except 
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keep  to  the  architect's  line ;  and  if  he  dismisses 
the  gammons  the  architect  cannot  be  compelled 
to  go  against  his  own  judgment.     If  the  justice 
is  to  determine  the  matter,  then  you  may  have 
a  varying  judgment.    Mr.  Marsham  thought  that 
he  ought  to  go  a  considerable  distance  to  the 
right  and  left,  and  to  take  in  the  stables  and  the 
chapel.    An  exactly  similar  question  might  come 
before  another  justice  as  to  another  case  within 
those  limits,  and  he  might  say,  "  I  cannot  at  all 
agree  with  that  view.     I  am  not  bound  by  Mr. 
Marsham's  decision.     I  think  that   the  line  is 
different."    He  might  agree  with  the  line  of  the 
architect.     So  that  you  have  a  case  in  which  the 
very  nature  of  the  matter  points  to  uniformity, 
and  in  which  unity  of   judgment  is   desirable; 
you  have  the  one  construction  providing  for  that 
unity,     as    far    as    may    be,     by    committing 
the  decision  to  a   man  in  the  position  of  the 
architect  of  the  Metropolitan  Board  of  Works,  a 
competent  skilled  person,  who  is  to  decide  in 
every  such  case;   whereas,  in    the   other  case, 
many  complaints  may  be  made  before  as  many 
justices  of  the  peace  as  the  questions  raised,  and 
there  is  no  provision  for  securing  uniformity  at 
all.    Then  there  is  another  point.    If  the  matter 
is  to  depend  upon  the  justice,  the  builder  and  the 
board  cannot  go  before  the  justice  until  the  build- 
ing has  been  erected,  and  you  have  the  same 
inconvenience  which  arose  under  the  Act  of  1865 ; 
whereas,  if  the  architect  is  to  decide,  the  two 
parties    may    settle    any    question    before    the 
architect  before  any  expense  has  been  incurred  or 
anything  has  been  done.     These  considerations 
appear  to  me  to  show  not  only  that  there  is  no 
injustice,  but  that  there  is  no  unreasonableness 
in  the  construction  of  the  clause  which  has  been 
adopted  by  the  majority  of  the  learned  judges 
below  ;*  and  if  I  were  to  trust  my  own  opinion,  I 
should  say  that  there  is  a  considerable  preponder- 
ance in  favour  of  that  construction.    It  seems  to 
me  to  be  collected  from  the  true  interpretation 
of  the  words  which  the  Legislature  have  used, 
and  the  judges  from  whose  decision  this  appeal 
is  brought  that  it  was  right.    For  these  reasons, 
I  propose  to  your  Lordships  to  affirm  the  order 
appealed  from,  and  to  dismiss  the  appeal,  with 
costs. 

Lord  Watson. — My  Lords :  I  have  listened 
very  attentively  to  the  arguments  at  the  bar, 
witn  deference  to  those  eminent  judges  of  the 
Common  Pleas  with  whom  the  arguments  of 
various  kinds  found  acceptance,  but  I  cannot  say 
that  upon  consideration  they  have  raised  in  my 
mind  any  doubt  that  the  ju(igment  under  appeal 
is  right.  The  76th  sect,  of  the  Act  of  1862  gives 
to  the  owner  of  land  abutting  upona  street  or  road, 
as  I  read  that  section,  an  absolute  right  to  build 
within  two  limits  varying  according  to  circum- 
stances. If  the  building  line  be  at  a  distance  of 
more  than  fifty  feet  from  the  highway,  then  he 
has  a  right  to  build  up  to  that  fifty  feet,  irreq^ec- 
tive  of  any  building  line  existing.  If,  on  the 
other  hand,  the  general  line  of  buildings  in  the 
street  be  at  a  distance  of  less  than  fifty  feet  from 
the  highway,  that  general  line  is  the  limit  of  his 
approach  towards  the  highway.  Within  these 
two  limits  his  right  is  absolute.  The  one  of  fifty 
feet  is  a  hard-and-fast  line  drawn  by  the  Legis- 
lature ;  the  other,  the  general  building  line,  may 
or  may  not  be  in  existence.  It  may  be  a  very 
obvious  fact ;    it  may,  in  some  localities,  and 


under  certain  circumstances,  be  a  fact  requiring 
to  be  decided  by  a  man  of  skill  upon  consideration 
of   these    circumstances,    and   accordingly   the 
Legislature,  with  a  view  to  that  particular  line 
being  indeterminate  in  the  sense  which  I  have 
expressed,  have  prescribed  that  it  shall  be  decided 
by  the  superintending  architect  of  the  Metro- 
politan Board  of  Works.    The  first  part  of  the 
statute,  which  involves  that  licence  to  owners  to 
build  up  to  these  lines,  also  contains  (and  that  is 
the  substantive  part  of  the  enactment)  words  of 
prohibition — it  prohibits  building  between  one  or 
other  of  these  lines,  as  the  case  may  be,  and  the 
highway,  without  the  cons'^nt  of  the  Metropolitan 
Board.     I  need  not  deal  with  the  case  of  the 
building  line  l^eing  more  than  fifty  feet  from  the 
highway,  but  will  confine  myse'f  to  the  case  before 
the  House,  where,  on  the  admission  of  both  the 
parties,  the  building  line  is  not  beyond  that  limit, 
and  therefore  forms  the  extreme  verge  of  the 
appellant's  absolute  right.    Confining  myself  to 
a  prohibition  which  applies  to  such  a  case  as  that, 
the  plain  words  of  enactment  contained  in  the 
section  appear  to  me  to  run  thus :  That  it  shall 
not  be  lawiul  to  build,  without  the  consent  of  the 
Metropolitan  Board  of  Works,  beyond  the  general 
line  of  buildings  to  be  decided  bylthe  superintend- 
ing architect  of  the  board.    That  is  the  prohibi- 
tion, referrins:  to  a  particular  line,  and  tnat  the 
line  to  be  decided  by  the  architect  of  the  Metro- 
politan Board  of  Works.  Now,  the  clause  proceeds 
to  declare  what  the  offence  is,  to  be  tried  by  a 
magistrate,  and  to  confer  power  upon  the  magis- 
trate to  try  the  offence;  and  upon  its  being  proved 
to  give  the  appropriate  remedy.  Wellf  the  offence 
in  respect  of  which  a  complaint  may  be  presented 
is  building  without  such  consent ;  that  is  to  say, 
building  without  the  consent  upon  that  portion 
where  it  is  prohibited,  namely,  the  space  inter- 
vening between  the  line  decided  by  the  architect 
of  the  Metropolitan  Board  of  Works  and  the 
highway;  and  that  is  the  complaint  which  the 
magistrate  is  to  try.    If  he  is  satisfied  that  that 
is  proved  in  all  its  parts,  and  that    buildings 
have  been  erected  upon  that  area  beyond  that 
line  and  without  consent,  then  he  is  empowered 
to  order  demolition  of  the  buildings  in  so  far  a<< 
they  may  be  beyond  the  line  "  fixed  as  aforesaid." 
That  I  take  to  be  the  line  fixed  by  the  architect  of 
the  Metropolitan  Board  of  Worts,  excess  beyond 
which  line  is  prohibited,  and  declared  to  be  matter 
of  complaiut  to  be  tried  before  the  magistrate. 
I  listened  to  the  arguments  in  the  expectation  of 
being  directed  to  some  words  of  doubtful  import,  * 
and  susceptible  of   a  double  meaning.      So  far 
as   I   can  judge,   the   words    which  are    cited 
have  one  meaning  and  one  only,  and  upon  these 
leading  words,  which  enact  the  prohibition,  which 
constitute  the    offence,    and   which    direct  the 
remedy,  there  is  no  ambiguity  whatever.    They 
have  a  plain  and  ordinary  meaning,  to  which 
effect  has  been  given  by  the  courts  below  in  this 
case,  and,  as  far  as  I  can  see,  they  have  no 
secondary  meaning  such  as  that  suggested.  That 
which  is  suggested  is  that  in  the  language  of  the 
clause  which  confers  upon  the  magistrate  jurisdic- 
tion to  try  the  complaint  you  can  find  expressions 
which  may  be  amplified  so  as  to  override  those 
other  words  enacting  prohibition,  defining  the 
complaint,  and  giving  the  remedy.     And  what 
are  these  words?    "If  at  the  time  and  place 
appointed  in  such  summons  the  said  complaint 
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ghall  be  proved  to  the  satisfaction  of  the  justice.'* 
Now  it  is  said  that  you  may  read  these  words  as 
signifying  that  the  justice  is  to  retry  everything 
which  has  been  decided  before.  But  a  more 
singular  suggestion  in  the  construction  of  a  clause 
in  an  Act  of  I'arliament  I  never  heard.  That  is 
a  relative  provision.  You  must  refer  back  to  the 
preceding  words  of  enactment.  You  must  go 
back  to  the  prior  part  of  this  clause  for  the 
purpose  of  finding  ont  what  the  complaint 
IS  which  he  is  to  try,  and  you  cannot,  by 
putting  an  ingenious  construction  upon  that 
language,  and  enlarging  it,  use  that  expres- 
sion so  as  to  q^^alify  and  override  these  previous 
plain  words  of  enactment  from  which  tnip  pro- 
vision of  reference  takes  its  meaning.  Therefore, 
I  think  this  is  not  a  case  in  which  upon  con- 
siderations of  hardship  you  should  let  in  and  put 
upon  the  plain  language  of  the  clause  a  meanmg 
which  is  not  the  primary  meaning  of  the  words 
used  by  the  Legislature.  I  doubt,  even  if  a  case 
of  haroship  should  exist — as  some  of  the  learned 
judges  in  questions  similar  to  this  have  supposed 
it  to  exist — whether  it  could  be  seriously  enter- 
tained for  the  purpose  of  refusing  to  give  the 
proper  meaning  to  the  words  of  the  clause ;  but, 
as  lar  as  I  am  concerned,  I  am  perfectly  satisfied 
in  ray  own  mind  that  no  such  injustice  necessarily 
exists.  That  one  tribunal  is  preferable  to  another 
is  no  reason  whatever  for  discarding  the  words  of 
the  statute,  and  when  the  courts  are  of  opinion 
that  the  Legislature  has  chosen  the  worst  of  the 
two  tribunals,  it  is  an  opinion  which  I  can  only 
say  does  not  exist  in  my  own  mind.  I  am  by  no 
means  satisfied  that  a  decision  by  a  gentleman 
in  the  position  of  the  superintending  architect  of 
the  Metropolitan  Board  of  Works  is  likely  to  be 
less  favourable  to  the  interests  of  all  parties 
concerned,  or  is  less  likely  to  attain  the  ends  of 
justice  than  a  series  of  decisions  by  a  number  of 
district  magistrates.  I  agree  with  all  the  obser- 
vations which  have  been  made  by  the  Lord 
Chancellor  upon  this  part  of  the  case,  and  I  have 
no  hesitation  in  ooncurring  in  the  motion  made 
by  his  Lordship. 

Lord  Bramwxll. — My  Lords :  I  adopt  the  judg- 
ment of  Mathew,  J.,  and,  with  one  exception,  I 
will  add  nothing  to  It.  He  says  :  "  The  effect  of 
the  decision  of  the  Common  Pleas  appears  to  me 
to  be  to  strike  out  of  this  section  the  very  signifi- 
cant words,  'the  general  line  of  buildings  so 
fixed  as  aforesaid.'  With  deference  to  the  very 
great  judges  who  pronounced  the  decision  in  the 
Common  rleas,"  and  I  add  to  the  Master  of  the 
Bolls,  "  I  consider  that  there  is  no  ground  what- 
ever for  discarding  those  words.  I  think  that 
those  words  were  inserted  advisedly  for  excellent 
reasons,  and  that  we  must  give  effect  to  them." 

Lord  FiTZOEBAXD  concurred. 

Order  appealed  from   affirmed;   and   appeal 
diamUaed  with  coats. 

Solicitors  for  appellant.  Saw  and  Son. 
Solicitor  for  respondents,  George  Whale. 


Ma6.  OAi,— -Vol.  XHE. 


S^up:mt  Cfftttt  of  Intotua 

COURT   OF  APPEAL. 

Thursday,  Dec.  11,  1884. 
(Before  Brett,  M.R.,  Cotton  and  Lindley,  L.JJ.) 

Reg.  on  the  prosecution  of  The  Guardians  of 
THE  Poor  op  the  Merthyr  Tydvil  Union  v. 
The  Guardians  of  the  Poor  of  the  Stepney 
Union,  (a) 

Poor  lav) — Settlement  &v  residence — Fauper  a  aailor 
—39  ^  40  Vict.  c.  61,  a.  34. 

A  pauper,  who  wa^  horn  in  the  appelant  wnion, 
from  1876  up  to  the  time  of  hia  application  for 
relief  wa^  a  aailor  in  the  merchant  navy,  aerving 
on  hoard  different  ahipa  and  on  different  voyagaa. 
Between  the  d^erent  voyagea  he  avwaya  returned 
to  hia  mother^a  houae  %n  the  reapondent  union, 
remaining  there  on  an  average  for  four  or  five 
weeks  in  each  year.  In  1881  he  alao  obtained 
joha  on  ahore  which  lasted  about  three  montha, 
during  which  time  he  came  to  hia  mother* a  houae 
in  the  reapondent  tmion^from  Saturday  to  Mon- 
day in  each  weeh.  When  away  he  invariably 
left  aome  of  his  clothes  and  other  belongings  at  W 
house,  and  also  brought  to  Iver  a  portion  of  his 
earnings  as  a  corUrwution  towards  the  eoopenses 
of  the  house,  hut  he  had  no  separate  bedroom  w 
bed  there.  In  1853  the  pauper  became  afflicted 
with  blindness,  returned  to  his  mother^s  house, 
and  then  sought  varisk  relief.  The  justices  made 
an  order  that  he  was  settled  in  the  appellant 
wnion,  and  directed  that  he  should  he  removed 
there. 

Held  (affirming  the  judgment  of  the  Queen* s  Bench 
Division),  that  the  justices  were  right  in  holding 
that  the  pauper  had  not  a  residence,  and  therefore 
had  not  acquired  a  aeitlement  in  the  respondent 
union,  and  had  not  become  irremovable  from 
there,  and  that  lie  waa  aettled  in  the  appellant 
union. 

This  was  an  appeal  from  a  judgment  of  Stephen 
and  Mathew,  JJ.  (reported  50  L.  T.  Rep.  N.  S. 
822),  affirming  an  order  of  the  Glamorganshire 
Quarter  Sessions  by  which,  subject  to  a  case 
stated,  a  pauper  had  been  adjudged  to  be  settled 
in  and  had  been  ordered  to  be  removed  to  the 
appellant  union,  the  Stepney  Union. 

The  facts  are  fully  stated  in  the  report  in  the 
court  below,  where  the  case  stated  is  set  out 
at  length,  and  for  the  purposes  of  this  report 
it  is  omy  necessary  to  refer  to  the  facts  stated  in 
the  heaa  note,  and  to  add  that  the  Queen's  Bench 
Division  affirmed  the  order  of  the  justices. 

The  Stepney  Union  appealed. 

B.  F.  WHliama  for  the  appellant  nnion.-^The 
question  is,  whether  the  pauper  had  resided  in  the 
respondent  union  in  such  a  manner  as  to  acquire 
a  settlement  therein  under  39  &  40  Vict.  c.  61,  s.  34, 
Hce  the  facts  show  that  whenever  he  was  in 
England  he  resided  at  his  mother's  house,  and  that 
he  contributed  to  the  household  expenses;  he 
evidently  intended  to  make  her  house  his  home, 
and  had  the  intention  of  returning  thither ;  if  so, 
the  fact  that  he  was  not  much  there  does  not  prevent 
that  place  being  his  residence : 

Reg.  V.  Brighton,  4  E.  A  B.  236. 

<a)  Baported  by  A.  A.  HOFxnrs,  Eiq.,  Barrtster-at-Law. 
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He  also  cited 

Beg,  T.  8t  Leonard's,  ShorediUh,  13  L.  T.  Bep.  N. 

b.  278;  L.  Bep.  6  Q.  B.  21 ; 
Beg.  ▼.  Abingdon,  22  L.  T.  Bep.  N.  S.  608;  L.  Bep. 

5  Q.  S.  406. 

W.  Evans,  for  the  respondent  union,  was  not 
called  on  to  argue. 

Bkstt,  M.R. — I  agree  with  the  judgments  in  the 
court  below,  and  it  seems  to  me  that  the  case 
presents  no  difficulty  whatever.  I  must,  however, 
protest  against  the  way  in  which  this  case  has 
been  stated  for  the  opinion  of  the  court.  The 
justices  ought  to  have  drawn  the  inferences  from 
the  facts,  and  then  referred  the  question  of  law  tx) 
the  court ;  but  in  this  case  they  state  certain  facts 
and  ask  the  court  to  draw  therefrom  inferences  of 
fact.  I  shall  deal  with  it  in  this  way  *.  I  shall 
assume  that  the  justices  found  that  tne  pauper 
nevOT  was  resident  in  the  parish  of  Aberdare,  can 
we  then  saj  that  that  is  wrong  in  lawP  Or,  if  I 
do  that  which  the  justices  ought  to  have  done,  and 
attempt  to  draw  inferences  from  the  &cts,  can  we 
then  say  that  the  pauper  resided  at  ail  in  the 
parish  of  Aberdare  P  Now  the  history  of  this 
man  is  given  at  some  length  in  the 'case:  he^ 
appears  to  have  lived  with  his  mother  before  he^ 
took  to  a  seafaring  life,  and  to  have  come  back 
from  time  to  time  and  lived  with  lus  mother 
between  his  voyages,  and  it  also  appears  that 
when  he  thus  returned  and  visited  his  mother  he 
gave  her  some  of  his  money^.  Can  we  say  from 
these  facts  that  he  ever  resided  in  the  parish  of 
Aberdare  P  Many  cases  have  been  cited,  and  some 
abstruse  questions  have  been  raised  upon  the 
point  of  constructive  Fesidence,  but  this  question 
18  really  one  of  fact,  and  I  do  not  see  that  any 
cases  can  be  of  much  use  in  assisting  us  to  solve 
it.  Had  the  pauper,  in  fact,  any  residence  in  this 
parish  P  In  my  opinion  the  mcts  show  plainly 
that  he  had  none.  His  calling  rendered  him  a 
nomad ;  he  was  resident  in  no  parish  in  England, 
but  when  he  came  home  he  visited  his  mother  in 
her  house,  she  kept  the  house  and  paid  the 
expenses,  and  anything  that  he  gave  her  was  a 
pure  gift  on  his  part;  therefore  I  think  that 
neither  for  one  year,  nor  for  any  part  of  a  year, 
was  this  man  resident  in  this  parish.  The 
case  of  Beg,  v.  St,  Leonardos,  SKorediich,  was 
cited  to  show  that  a  person  may  reside  in  a  parish 
where,  in  fact,  he  has  no  house  or  habitation ;  but 
that  case  was  decided  upon  the  ground  that  the 
pauper  in  question  had  never  cefwed  to  reside  in 
the  parish.  The  judgment  of  Blackburn,  J.  shows 
that  the  crnimus  revertendi  was  not  the  ground  of 
the  decision,  but  that  the  pauper  had  never  ceased 
to  reside  in  the  parish,  ana  that  that  was  the 
basis  of  the  judgment  of  the  court.  In  this  case, 
as  I  have  pointed  out,  the  man  had  no  residence 
at  all,  he  only  visited  his  mother ;  and  therefore,  I 
think,  he  never  obtained  a  settlement  in  the 
Merthyr  Tydvil  Union. 

CoTTOK,  L.J. — I  am  of  the  same  opinion.  I 
think  the  word  "residing,"  as  used  in  39  &  40 
Yict.  c.  61,  s.  34,  means  that  a  person  is  in  the 
place  as  his  residence,  and  is  not  satisfied  by  a 
person  being  in  a  place  merely  as  a  visitor.  I 
think  it  is  plain  that  this  pauper  was  never  in  the 
parish  of  Aberdare  as  a  resident,  but  always  as  a 
visitor.  As  regards  the  case  of  Beg.  v.  8t 
Lecmard^e,  Shoreditch,  I  just  wish  to  point  out 
that  Cockbum,  L.C.J.  does  not  base  his  decision 


upon  a  continuance  of  constructive  residence,  bnt 
upon  the  fact  that  the  pauper  never  left  the 
parish :  "  I  say,"  he  says,  "  the  pauper  never  left 
the  parish,'*  and  Blackburn,  J.  emphasises  this 
view  of  that  case  in  a  remark  during  the  aiya- 
ment  of  Beg,  v.  Glossop  (13  L.  T.  Rep.  N.  S.  672; 
L.  Bep.  1  Q.  B.  227). 

LiNDLET,  L.J. — ^I  am  of  the  same  opinion.  I 
think  the  (][uestion  is  one  of  fact*  and  upon  the 
facts  I  thmk  this  pauper  resided  nowhere,  and 
certainly  not  in  this  parish  of  Aberdare. 

Appeal  dUmisBed. 

Solicitor  for  appellants,  W.  H,  Swepsione, 
Solicitors  for  respondents,  J".  JEE.  Wrentmore  for 
Jamee  and  Co.,  Merthyr  Tydvil. 


Monday,  May  4, 1885. 

(Before  Lord  Coleridge,  C.J.,  Sir  Jambs  Hakksv, 

and  LiNDLET,  L.J.) 

Reg.  v.  Whitfeld  asi>  another,  (a) 

APPEAL  PROM  THE  QUEEN's  BENCH  DIVISIOK. 

Lunatic — Examination  of,  by  jtistieea — Order  send- 
ing  to  aeylumr—ie  ^  li  Viet.  c.  97,  «.  68. 

An  information  that  one  H,  {not  a  pauper)  was 
deemed  to  he  a  lunaiic  was  laid  before  two 
jtistices  who  instructed  a  medical  man  to  go 
and  see  him.  Upon  a  medical  eerHfieaie  {hot 
H,  was  of  imsound  mind  being  given,  he  was 
arrested  and  conveyed  in  a  carriage  to  ike 
jtistices.  The  Justices  had  not  ordered  him  to 
b^  arrested  or  orou^ht  to  them.  They  had  long 
known  H.,  but  on  this  occasion  they  ofdy  saw 
him  in  the  carriage,  and  only  a  few  wordspaued 
between  them.  They  signed  ihe  ueual  oraer  for 
hds  reception  into  the  asylwn  and  he  was  acedrd- 
ingly  removed. 

Held,  oy  Qrove,  J,  a/nd  Huddleston,  B.,  thai  this  was 
not   an    ** examination**    within    tlie    meaning 

,  of  sect.  68  0/  16  ^  17  Vict,  c  97,  and  that  the 
order  of  the  jtistices  was  therefore  invalid. 

Held  by  Sir  James  Hannen  and  Lindley,  LJ^ 
reversing  the  ahove  decision  (Lord  Coleridge,  QJ, 
dissenting)  thai  the  stattUe  does  not  require  ike 
examination  by  justices  to  be  made  in  a  judicial 
manner,  by  giv%ng  notice  to  the  alleged  lunatic  of 
the  eharoe  against  him,  and  iakinq  evidence  on 
oath  in  his  presence,  and  giving  h%m  an  cppof' 
tunity  of  explaining  his  conduct  or  producing 
evidence,  ami  does  not  require  the  exam,%naiionhii 
the  justices  to  be  made  in  tne  presence  of  the  medicA 
man,  and  that  the  examination  which  had  been 
made  was  a  reaJ  one  within  the  meaning  of  the 
staiute,  and  therefore  the  justices  hadjunsdidion, 
and  their  order  was  valid. 

This  was  a  rule  for  a  certiorari  to  remove  into  the 
High  Court  an  order  of  justices,  directing  a 
lunatic  not  a  paaper  to  be  conveyed  to  the  county 
lunatic  asylum  at  Hayward's  Heath. 

The  affidavits  on  which  the  rule  was  obtained 
set  forth  as  follows : — 

The  applicant,  Mr.  Charles  Hillman,  was  sixtj- 
seven  years  of  age,  had  been  all  his  life  resident 
at  Lewes,  and  possessed  of  ample  means  of  sup- 
port. He  was  sitting  down  one  day  in  his  own 
nonse  to  eat  his  dinner  when  he  was  told  that  **  a 

(a)  Itaportod  by  Duhlop  Htll  and  P.  B.  HuroHnra,  E^n^ 
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person  of  the  name  of  Tucker  "  wanted  to  see  him. 
Me  Raid  he  was  about  to  eat  his  dinner  and  did 
not  want  to  see  "  Mr.  Tucker."  Thereupon  he  was 
told  that  "  Mr.  Tucker,"  who  turned  out  to  be  a 
constable,  wanted  to  see  him,  and  that  if  the  door 
was  not  opened  it  would  be  broken  open.  It  was 
not  opened,  and  it  was  broken  open,  and  Tucker 
entered  and  seized  Mr.  Hillman  and  conveyed 
him  to  the  Sussex  Pauper  Lunatic  Asylum  at 
Hayward's  Heath.  He  was  so  taken  under  an 
order  signed  by  two  magistrates — Mr.  G.  Whit- 
feld,  a  county  magistrate,  and  Mr.  Thome,  the 
maypr  of  Lewes,  also  a  magistrate;  and  on  a 
certificate  given  by  Dr.  Crosskey,  a  medical  man 
in  the  town,  and  by  one  Shelley,  the  relieving 
officer  of  the  union.  The  document  was  on  a 
printed  form,  and  it  was  in  these  terms,  purport- 
mg  to  be  issued  under  the  Lunacy  Act,  16  &  17 
Vict.  c.  97 : 

Order  for  the  reception  of  a  panper  patient.  Schedule 
B.,  No.  1,  sect.  7.  We,  George  Wnitfeld  and  Joseph 
Thome,  Esqs.,  the  nndersigned,  having  called  to  onr 
assistance  a  snrgeon,  and  having*  personally  ex- 
amined Charles  Hiilman,  who  is  not  a  panper,  and  being 
satisfied  that  the  said  Charles  TTillnnaTi  is  a  person  of 
onacmnd  mind  and  not  under  proper  care  ana  control, 
and  a  proper  person  to  be  taken  charge  of  and  detained 
under  care  ana  treatment,  hereby  direct  you  to  receive 
the  said  Charles  Hillman  as  a  patient  into  your 
asylum.  Subjoined  is  a  statement  respecting  the  said 
Charles  Hillman.  George  Whitfeld,  magistrate  for 
Sussex,  J.  Thome,  magistrate  for  Lewes.  Dated  the 
24(th  Not.  1884.  To  Dr.  S.  W.  D.  Williams,  medical 
superintendent  of  the  Sussex  Lunatic  Asylum,  Hay- 
ward's  Heath. 

Statement  0;)Tinted  form.)  (If  any  particulars  in  this 
statement  be  not  known,  to  be  so  stated.)  Name  of 
patient ?-— Charles  Hillman.  Sex  and  age?— Male;  67. 
Married  P  —  Single.  Condition  of  life  ?  —  Gentleman. 
Beligious  persuasion? — Church  of  England.  Fteyious 
place  of  abode  P— Priars-walk.  Whether  first  attack  P— 
Yes.  Age  on  first  attack  P — 67.  When  and  where  j>re- 
Tiously,  and  cure  P— Nowhere.  Duration  of  existmg 
attack  P— About  a  week.  Supposed  cause  P— Hereditarr. 
Whether  subject  to  epilepsy  P~No.  Whether  suicidal  P 
No.  Whether  dangerous  to  others? — ^No.  Parish  or 
union  to  which  the  mnatio  is  chargeable  P — Lewes  Union. 
Name  of  nearest  known  relative  P— Cousin :  Bobert  Hill- 
man, Esq.,  104,  High-street,  Lewes. 

"  I  certify  that,  to  the  best  of  my  knowledge,  the  above 
particulars  are  correctly  stated. — ^Francis  Shelley,  reliev- 
ing officer." 

(Medical  certificated—I,  the  undersigned,  Walter 
Francis  Crosskey,  being  a  doctor  of  medicine  of  the 
University  of  Glasgow,  and  being  in  actual  practice  as  a 
surgeon,  hereby  oortify  that  I,  on  the  24th  Nov.  1884,  at 
the  Fitzroy  Library,  Lewes,  personally  examined  Charles 
Hillman,  of  Friars-walk,  and  that  he  is  a  person  of  un- 
sound mind,  and  a  proper  person  to  be  taken  charge  of 
and  detained  under  care  and  treatment,  and  that  I  nave 
formed  this  opinion  upon  the  following  grounds,  viz.  (1) 
Facta  indicating  insanity  observed  by  myself: — His 
general  appearance  and  hurried  and  confused  manner  of 
talking  indicates  insanity.  He  rambles  from  one  subject 
to  another,  and  says  that  there  is  a  conspiracy  against 
him  of  a  political  character ;  that  the  chief  attendant  of 
St.  Luke  s  Hospital  has  been  to  Lewes,  and  has  some 
plot  against  him ;  that  there  is  an  Irish  plot  going  on 
against  him.  (2)  Other  facts,  if  any,  indicating  insanity 
communicated  to  'me  by  others.  He  has  been  in  a  very 
excited  condition  in  the  public  street,  talking  loudhr  and 
throwing  his  arms  about ;  communicated  to  me  by  James 
Tucker,  police-constable,  Lewes.— W.  F.  Cbobskxt." 

Upon  this  document  Mr.  Hillman  was  seized  bj 
Tucker  wbile  in  his  own  house,  and  taken  to  the 
Sussex  Lunatic  Asylum ;  whence  he  was  in  a  few 
days  taken  to  St.  Luke's  Hospital,  where,  how- 
ever, he  was  at  once  examined  by  the  commis- 
sioners  and  by  a  medical  man,  and  was  forthwith 
discharged  as  not  being  a  lunatic  at  all. 


Upon  this,  being  desirous  of  bringing  actions 
against  those  under  whose  order  he  had  thus  been 
seized  and  incarcerated,  and  with  the  view  of 
setting  aside  the  order  itself,  he  now  applied 
for  a  writ  of  certiorari  to  bring  it  before  the  court, 
on  the  following  grounds  :  The  statute  provides 
that  the  magistrate  may  issue  an  order  under 
their  hands  and  seab  to  have  the  alleged  lunatic 
brought  before  them,  and  then  to  call  to  their 
assistance  some  medical  man.,  and  then  if  they 
find,  upon  their  examination  of  such  person  or 
other  proof,  that  such  person  is  a  lunatic  not 
capable  of  taking  care  of  himself  and  not  under 

E roper  care,  they  may  make  an  order  to  remove 
im  and  place  nim  under  proper  care.  And  in 
support  of  his  application  and  to  show  that  these 
conaitions  had  not  been  observed,  but  entirely 
disregarded,  his  affidavit  stated  that  on  the 
morning  of  the  24th  Nov.  he  left  his  house  to 
take  a  walk,  and  then  went  to  a  private  reading- 
room  at  the  library,  and  that  aft^r  he  got  there 
Dr.  Crosskey  accosted  him  and  spoke  to  him,  but 
in  no  way  examined  him  and  made  no  inquiries 
of  him  so  as  to  be  enabled  to  form  any  opinion 
on  the  state  of  his  mind,  and  did  not  see  him 
again  on  that  or  any  other  occasion ;  and  that  he 
then  went  into  the  public  library,  and  that  he  saw 
through  the  glass  door  the  two  magistrates  go 
into  the  private  reading-room,  and  that  they  had 
no  interview  with  him,  but  only  looked  at  him 
through  the  glass  door. 

On  showing  cause  against  the  rule  the  affidavit 
set  forth  the  facts  in  substance  as  follows : 

A  policeman  named  Tucker  had,  from  con- 
versation with  Mr.  Hillman,  conceived  the  idea 
that  he  was  insane,  and  went  to  the  house-keeper 
of  the  house  where  he  lived,  who  became 
alarmed,  and  also  to  a  cousin  of  Mr.  Hillman's, 
telling  him  that  he  feared  he  should  have  to 
"take  him"  for  his  own  safety.  On  this  the 
cousin  suggested  that  men  should  be  put  into 
the  house  to  watch  him,  and  Tucker  accord- 
ingly put  two  men  into  the  house,  which  appeared 
to  have  irritated  Hillman,  especially  as  thej 
assumed  to  restrict  his  liberty  and  prevent  his 
walking  out ;  on  which  he  became  angry  and  said 
no  one  should  conquer  him  in  his  own  house,  and 
he  insisted  on  going  out ;  and,  further,  he  became 
more  irritated  and  spoke  to  various  persons  with 
some  degree  of  excitement.  On  the  23rd  Nov. 
he  went  to  the  relieving  officer  and  asked  him, 
"  Can  you  certify  me  to  be  insane  P  "  To  which 
the  officer  replied,  "  I  have  never  seen  anything 
to  make  me  think  you  insane."  More  conversa- 
tion ensued,  and  other  persons  were  spoken  to, 
and  Tucker  went  again  to  the  cousin,  who  declined 
to  interfere,  but  left  the  officer  to  act  on  his  own 
responsibility.  On  the  next  day,  the  24th,  the 
policeman  went  to  the  relieving  officer,  who  laid 
an  information  before  the  ma^trates  that 
Hillman  was  deemed  to  be  a  lunatic,  not  stating 
any  facts  to  show  that  he  was  so,  or  that  it  was 
necessary  or  proper  that  he  should  be  at  once 
placed  under  control.  Upon  this  the  magistrates 
resolved  to  act,  and,  without  resorting  to  Mr.  Hill- 
man's  medical  attendant,  they  persuaded  a  medical 
man  in  the  town,  Mr.  Crosskey,  to  go  and  see 
him ;  and  he  went  and  saw  him  at  the  Fitzroy 
Beading  Booms,  where  he  was  in  the  private 
reading  room.  According  to  the  affidavit  of  Mr. 
Hillmsn,  the  medical  man  made  no  examination 
of  him  such  as  could  enable  him  to  ascertain  his 
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state  of  mind,  but  merely  spoke  to  him  in  a  casual 
'way,  and  then  went  out  again  almost  immediately, 
which  was  confirmed  by  another  witness,  and 
though  Dr.  Crosskey  stated  in  his  affidavit  that 
he  was  with  Mr.  Hillman  at  least  twenty  minutes, 
he  was  merely  talking  with  him,  or  rather, 
inducing  him  to  talk ;  and  he  did  not  say  that  he 
had  made  any  medical  examination  of  him,  or  that 
he  even  felt  his  pulse,  but  he  came,  he  said,  to 
the  conclusion  tnat  he  was  of  unsound  mind 
because  he  appeared  to  talk  incoherently,  &c. 
When  he  left,  Mr.  Hillman  went  into  the  public 
library,  which  is  at  the  back  of  the  reading  room, 
and  separated  from  it  by  a  glass  door,  and  shortly 
afterwards  the  two  magistrates  came  into  the 
private  reading  room  and  looked  at  him  through 
the  glass  door,  but  did  not  come  in  to  sp^k 
to  him,  and  he  went  away  to  his  own  house.  Not 
long  afterwards  Tucker,  the  police-constable,  went 
there  with  a  carriage  and  an  assistant  and 
demanded  admittance,  and  not  being  admitted 
broke  open  the  door,  and  told  Mr,  Hillman 
he  must  come  with  them  to  Hayward's  Heath 
Asylum.  They  took  him  in  the  carriacre  past 
the  library,  where  the  magistrates  were  wait- 
ing, and  being  informed,  they  stated  in  their 
affidavits,  that  he  was  in  a  carriage  near  them, 
they  went  out  and  saw  him,  the  carriage  being 
stopped  for  the  purpose,  and  Tucker  and  his 
assistant  being  in  it  with  Mr.  Hillman.  Up  to 
this  time  they  had  made  no  examination  of  him 
and  had  signed  no  order  for  his  removal,  and 
what  now  ensued  was  their  "  personal  examina- 
tion "  of  him  under  the  statute.  They  offered, 
they  said,  to  shake  hands  with  him,  and  asked 
him  how  he  was.  To  one  of  ^them  he  did  not  reply, 
and  to  the  other  he  spoke  an^ily  and  excitedly, 
and,  as  they  said,  incoherent^ ;  and  they  there- 
upon satisfied  themselves  that  he  was  of  unsound 
mind,  and  proceeded,  after  consultation  with  Dr. 
Crosskey,  to  sign  the  order  for  his  removal  to  the 
county  asylum,  and  he  was  accordingly  removed 
there.  They  both  swore  that  they  had  not 
authorised  Tucker  to  break  open  the  door  or  to 
tell  Mr.  Hillman  that  he  was  to  be  removed  to  the 
asylum,  and  that  before  the  carriage  came  up  they 
were  not  aware  that  he  had  done  so ;  and  Tucker 
swore  that  he  had  acted  in  the  matter  not  as  a 
police  officer  but  in  a  private  capacity,  and  on  his 
own  belief  and  impressions,  formed  from  his  own 
observations  and  information.  Ko  fact  was  stated 
in  the  affidavits  indicating  any  danger  either  to  the 
man  himself  or  to  others,  and  the  magistrates  in 
their  order  stated  that  he  was  not  dangerous. 
In  a  few  days  after  Mr.  Hillman  was  removed 
to  St.  Luke's  the  medical  officer  found  he  was  not 
a  lunatic  and  at  once  discharged  him.  He  now 
applied  to  have  the  order  of  the  magistrates  set 
aside,  as  made  without  jurisdiction  or  "  in  excess 
of  jurisdiction,''  on  the  ground  that  the  magis- 
trates had  no  jurisdiction  in  such  a  case  at  all, 
and  that  their  own  order  showed  this,  and  was 
bad  on  the  face  of  it,  showing  no  grounds  on  which 
it  was  necessary  or  proper  that  the  applicant 
should  be  put  under  control,  and  that  there  had 
been  no  "personal examination"  such  as  the  statute 
requires  before  an  order  for  removal  can  be  made, 
so  that  the  order  was  illegal  and  invalid. 

Sir  F,  Herschell  (S.-(f.),  Orantham,  Q.C.,  and 
Oore  showed  cause. 

Sir  H,  Giffard,  Q.C.,  and  Crump  in  support  of 
the  rule.  ^\ir.  ado,  vuU, 


Geove,  J. — ^This  case  is  one  of  considerable 
importance,  not  only  to  the  applicant,  but  to  the 
public,  with  reference  to  the  mode  in  which 
alleged  lunatics  can  be  confined  under  the  orders 
of  magistrates.  The  question  arose  upon  the 
terms  of  the  68th  section  of  the  Pauper  Lunatics 
Act,  16  &  17  Vict.  c.  97,  and  the  facts  were 
shortly  these.  A  gentleman  of  the  name  of  Hill- 
man was  "deemed"  by  a  certain  officer,  who 
afterwards  laid  an  information  before  the  magis- 
trates, to  be  insane,  and  they  determined  upon 
the  information  laid  before  them  to  examine  him 
under  that  enactment.  At  least,  they  were 
informed — apparently  not  upon  oath — ^thathewas 
alleged  to  be  a  lunatic,  and  that  he  was  in  a 
public  library.  They  went  there  with  a  medical 
man,  having  been  called  upon  to  do  so  by  the 
clerk  to  the  magistrates,  and  they  intended  at 
that  time  and  mace  to  make  the  examination, 
but  found  that  Hillman  had  left.  They  then  con- 
sulted Dr.  Crosskey,  and  were  informed  that 
Hillman  had  gone  to  his  own  residence  (to  get 
something  to  eat),  and  soon  afterwards  they 
were  informed  (as  they  say  in  their  affidavits) 
that  he  was  in  a  carriage  close  by,  and  they 
went  to  the  carriage  and  nad  a  short  conversa- 
tion with  him — one  said  four  or  five  minutes, 
another  three  or  four,  and  it  is  clear  that  it  was 
very  short.  After  that  conversation  with  him  be 
was  taken  off  to  the  county  lunatic  asylum,  and 
they  then  made  their  order  for  his  removal  to  the 
asylum,  appending  the  c-ertificate  of  the  medical 
man.  The  question  before  us  is  whether  a 
certiorari  should  be  granted  to  bring  that  ordw 
before  us  to  be  quashed  on  the  ground  that  there 
was  no  such  examination  as  the  statute  reonired, 
and  that  the  magistrates  had  no  jurisdiction 
to  make  the  order.  The  <}uestion  before  us  is 
whether  they  had  jurisdiction,  and  that  involves 
the  question  whether  the  requisites  of  the 
statute  were  complied  with,  and  chiefly  whether 
there  had  been  such  an  examination  as  was  con- 
templated by  the  statute.  The  question  is  im- 
portant as  regards  the  public  and  the  adminis- 
tration of  the  law  with  respect  to  persons  deemed 
to  be  lunatics.  It  is  not  contended  that  the 
magistrates  were  actuated  by  any  improper  motive, 
ana  there  is  nothing  in  the  affidavits  to  show 
that  there  was  mahce,  even  in  a  legal  sense, 
or  anything  approaching  to  imwoper  motive 
on  the  part  of  the  magistrates.  They  had,  t^ey 
said,  known  him  long,  and  had  no  personal  feeling 
against  him,  and  they  said  they  were  only  acting  in 
the  discharge  of  their  duty  to  the  best  of  their 
ability.  And  I  believe  them,  and  I  think  that  they 
did  not  act  from  any  sinister  or  improper  motive, 
and  that  they  thought  they  were  acting  in  the  dis- 
charge of  their  duty;  and  so  I  acquit  them  of  any- 
thing morally  wrong  in  the  matter.  But  what  we 
have  to  inquire  is  whether  they  complied  with 
the  requirements  of  the  statute,  and  whether 
the  "examination"  at  the  door  of  the  carria^ 
in  which  he  was  being  taken  awa^  and  m 
which  he  had  been  brought  from  his  home— 
whether  the  short  conversation  which  then 
took  place  was  such  an  "  examination "  as  is 
required  by  the  statute ;  and  I  have  come  to 
the  conclusion — ^I  own  not  without  regret  (as 
the  magistrates  had  done  nothing  morally  wrong, 
but  thought  they  were  doin^  their  duty)--I  hare 
come  to  tne  conclusion  that  it  was  not  so ;  and  it 
I  is  most  important  for  the  public  i'lterests  that  the 
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requisites  provided  by  the  statute  for  the  purpose 
of  protecting  persons  alleged  to  be  lunatics  sbonld 
be    observed.     The    enactment    on    which    the 
question  depends  is  very  carefully  worded,  and 
snows  the  intention  of  its  f ramers  as  to  the  way 
in  which  it  is  to  be  carried  out.    One  branch  of  it 
applies  to  lunatics  **  wandering  at  large,"  and  as 
to  whom,  as  there  may  be  immediate  danger  to 
themselves  or  others,  the  proceeding  may  be  more 
summary.    But  the  next  oranch  of  it  relates  to 
persons  "  deemed  to  be  lunatics,"  and  not  to  be 
under  proper  care  and  control ;   and  as  to  these 
the  enactment  is  carefully  guarded  as  to  what  is 
to  be  done  before  the  alleged  lunatic  can  be  taken 
away.    Now  in  the  present  case  the  person  was 
not     brought    before    the   magistrates    in   the 
ordinary  sense,  though  in  a  sense  he  might  be 
said  to  have  been  so,  as  the  carriage  was  stopped 
and  they  went  up  to  the  door  to  see  him.    But 
they    saw   him   there,  certainly,  under  circum- 
stances   which    would    not    tend   to    give  the 
examination  a  fair  judicial  character  as  regarded 
the  alleged  lunatic.    It  was  said  that  he  was  not 
actually  in  custody,  and  that  the  policeman  who 
bad  taken  him  was  not  acting  as  such.    But  any 
man  in  his  position  would  be  led  to  suppose  that 
he  was  in  custody,  as  the  policeman  and  another 
man  wefe  in  the  carriage  with  him,  and  the 
relieving  oflficer  was  on  the  box.    These  were  cir- 
cumstances under  which  he  was  hardly  likely  to 
ccnduct  himself  with  the  calmness    and    good 
judgment  which  would  be  desirable  under  'such 
an  examination,  and  a  man  of  quick  temper  and 
irritable  disposition  would  probably  be  in  a  very 
unusual  state  of  feeling,  ana  that  is  a  matter  not 
unfit  to  be  borne  in  mind  in  considering  whether 
there  was  such  an  examination  as  required  by  the 
Act.    fiver^  part  of  the  enactment  is  important ; 
for  it  is  obvious  that  the  power,  if  not  carefully 
yarded,  may  be  a  very  dangerous  power  to  place 
in    the    hands    of    magistrates,    and    therefore 
very    careful   provisions    are   prescribed.      The 
terms  of  the  enactment  in  its  second  branch  are 
that,  upon  information  on  oath  that  any  person 
deemed  to   be  a   lunatic  is  not   under  proper 
care  or  control,  the  justice  shall  either  himself 
visit   thp   party   and  make  an  inquiry  into  the 
matter,  or,  oy  order  under  his  hand  and  seal,  may 
direct  some  physician  or  doctor   to   make  such 
inquiry,  and  "report   in   writing;   and  in   case 
upon  such  inquiry  or  report  it  shall  appear  that 
the  uerson  is  a  lunatic  and  is  not  under  proper 
care  and  control,  then  the  justice,  by  order  under 
his  hand,  shall  require  the  officer  to  bring  him 
before  two  justices  of  the  county."    The  differ- 
ence is  very  marked  between  tne  language  of 
this  branch  of  the  enactment    and    the    other, 
and  before  the  person  is  brought   before   the 
two  magistrates  there  is   to  be   a  preliminary 
inquiry  and  then  he  is  to  be   brought   before 
them,  and  then  there  are  other  provisions  care- 
fully providing  what   the   further  examination 
is  to   be,  and  it  is  enacted  that  the  justices  be- 
fore whom  the  person  is  brought  shall — calling 
to    their    assistance    a    medical    man— examine 
the  person  and  make  such  inquiry  as  they  think 
necessary ;  and  if  on  such  examination  or  other 
proof  they  are  satisfied  that  he  is  a  lunatic  and 
IB  not  under  proper  care  or  control,  and  that 
he  is  a  proper  person  to  be  detained  under  care 
and  treatment,  then  they  may  make  the  order 
"for  the  removal  of  the  person  to  an  asylum." 


j  Now  here  is  an  enactment,  a  carefully  framed 
enactment,  and  there  are  forms  provided  in  the 
schedule  to  the  Act  in  accordance  with  it.    Now 
what  does  that  enactment  fairly  mean  P    Can  any- 
one fairly  read  it  without  seeing  that  it  is  intended 
that  after  the  preliminary  proceedings  have  been 
taken  the  alleged  lunatic  is  to  be  brought  before 
them,  and  that  they  are  to  have  the  assistance  of 
the  medical  man,  so  that  (in  that  sense)  the  exa- 
mination is  to  be  the  joint  examination  of  the 
magistrates  and  the  medical  man?    And  there 
are  grave  reasons  why  it  should  be  so,  as  these 
inquiries  may  often,  especially  in  cases  of  females, 
involve  medical   questions— for  instance,  as    to 
hysteria  and  its  causes  in  the  particular  case,  or 
other  peculiar  complaints  arising  from  physical 
causes,  and  which  may  possibly  oe  merely  tem- 
porary and  not  involve  msanity ;  and  there  is  a 
provision  in  the  Act  as  to  a  power  to  send  the  per- 
son either  to  an  asylum  or  a  hospital,  on  which 
the  opinion  of  the  medical  man  may  be  important ; 
and  thouj^h  there  is  a  provision  as  to  cases  where 
the  inquiry  is  held  at  some  other  place  than  the 
place  of  the  sittings  of  the  magistrates  the  pro- 
cedure is  to  be  the  same.    It  is  also  provided  that 
the  magistrates  may,  if  they  think  it  necessary, 
take  "  other  proof,"  that  is,  such  as  the  law  regards 
as  proof,  ana  then  if,  upon  such  examination  or  on 
other  proof,  they  are  satisfied,  then  they  have 
power  to  make  the  order  of  removal.    And  it  is  to 
be  observed  that "  other  proof  "  means  legal  proof, 
and  that  it  does  not  mean  the  mere  personal 
knowledge  of  the  magistrates,  for  though  tnat  may 
be  satisfactory  to  them,  it  may  not  be  so  to  the 
public,  and  would  not  be  evidence  capable  of  being 
preserved  and  considered.    Therefore  the  words 
"  satisfied  on  their  examination  or  on  other  proof  " 
do  not  mean  that  they  may  act  only  on  their  own 
knowledge  or  belief,  for  that  would  not  be  legal 
proof  or  "  proof "  in  a  legal  sense,  for  its  value 
would  depend  on  the  honesty  or  good  sense  of  the 
particular  magistrates,  and  is  not  equivalent  to 
•*  proof."    Looking,  therefore,  at  the  broad  scope 
and  object  of  the  Act,  can  it  fairly  be  said  that  tne 
enactment  was  satisfied  by  what  took  place  in  the 
present  case — ^that  is,  by  the  ma^strates  merely 
seeing  the  party  while  he  was  being  conveyed  to 
the  asylum — probably  in  a  close  carriage — and 
having    a    very    short   conversation  with   him 
through  the  carriage  door  or  window  P    That  was 
no  examination  within  the  meaning  of  the  statute, 
if  it  were  so  it  miirht  lead  to  the  most  flagrant 
abuse  (though  I  am  far  from  sa3dng  that  there  was 
anything  of  the  kind  in  this  case),  and  it  might 
lecMi  to  the  most  formidable  consequences  if  it 
were  so.    It  is  true  that  the  medical  man  in  this 
case  had  previously  seen  the  person  and  given  a 
certificate,  but  can  it  be  said  tnat  this  was  a  com- 
pliance with  the  terms  of  the  enactment  P    One  of 
the  magistrates  himself  says :  "  We  went  to  the 
carriage  and   personally  examined   him    there. 
There  were  with  him  in  the  carrii^e  Tucker  (the 

Eoliceman)  and  another  gentleman.  We  asked 
im  how  he  was ;  he  made  no  reply.  Mr.  Thoruo 
then  shook  hands  with  him,  and  said,  *  How  are 
you  ?  •  He  made  no  direct  reply.  He  said,  *  The 
statements  I  made  will  be  proved,  whether  they 
are  true  or  not ;  and  it  will  be  proved  whether  I 
am  insane.'  He  went  on  talking  all  the  time ; 
the  chief  subject  of  his  conversation  was  some 
I  0  U*s  of  which  I  had  no  cognisance ;  he  also 
referred  to  insanity  being  hereditary  in  his  family ; 
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he  made  no  protest   against  being   considered 
insane."    "Now,  I  do  not  say  that  magistrates  maj 
not  judge  bj  a  man's  words  and  manner ;  but  cer- 
tainly these  do  not  appear  to  be  necessarily  the 
answers  of  an  insane  man.    He  says,  "  It  will  be 
proved  whether  the  statements  I  made  are  true  or 
not,  and  whether  I  am  insane  or  not."    And  then 
the  allusion  to  its  being  said  that   there  was 
insanity  in  his  family  is  not  quite  what  one  would 
expect  from  a  person  who  was  insane.    If  the 
magistrates  haa    jurisdiction,    then,  no    doubt, 
though  the  evidence  might  not  be  satisfactory  to 
others,  they  might  still  have  their  jurisdiction 
to  make  the  order.    But  these  things  are  material 
to  show  whether  there  was  an  examination  such 
as  the  statute  required.    It  was  not  a  case  in 
which  immediate  action  was  necessary,  for  they 
themselves  certified    that   the  person  was   not 
suicidal  and  was  not  dangerous  to  others,  so  that 
no  particular  haste  was  required,  and  they  had  to 
determine  not  only  whether  he  was  a  lunatic  but 
whether  he  required  to  be  '*  detained  under  care 
and  treatment."    And  can  it  be  said  that  there 
had  been  such  an  examination  as  was  required  by 
the  Act  P    I  am  of  opinion  that  there  had  not  been 
such  an  examination  as  was    required    by  the 
statute,  and,  therefore,  however    much  I   may 
regret   the  result,  that   the   provisions    of   the 
statute  had  not  been  carried  out,  and  that,  there- 
fore, the  order  was  invalid. 

Huddlestok,  B. — I  am  of  the  same  opinion.    It 
is  absolutely  necessary  that  where  the  Legislature 
by  certain  provisions  nas  protected  the  liberty  of 
tne  subiect,  these  provisions  should  be  strictly 
observed  and  carried  out.    The  whole  subject  of 
the  Lunacy  Laws  must,  within  a  reasonable  time, 
be  reconsidered,  and  part  of  it  has  recently  been 
brought  before  the  notice  of  the  public.    It  has 
been  found  that  by  a  statement  made  by  anybody, 
accompanied  with  the  certificates  of  two  medical 
men,  the  only  guarantee    for  whose  reliability 
is  that  they  have  passed  their  examination  and 
are  in  practice,  a    person    may  be  taken   and 
immured  in  an  asylum  without  any  opportunity 
of  answer  or  defence,  and  without  the  ordinary 
test   of    open   evidence   and   cross-examination. 
And,  again,  there  is  a  power  in  our  criminal  law 
by  which  a  man  charged  with  the  gravest  offence, 
may,  on  the  certificates  of  two  justices  and  two 
medical  men,  be  withdrawn  by  the  Secretary  of 
State  from  trial ;  and  this,  also,  without  any  open 
examination  of  witnesses,  and  without  the  ordi- 
nary test  of   cross-examination.    No  doubt    at 
present  there  mav  be  no  probability  that  a  Secre- 
tary of  State  will  abuse  such  a  power.    But  it  is 
an  enormous  power  to  give  to  any  person  to  remove 
from  trial  a  person  who  has  been  committed  for 
trial  for  a  serious  offence.    Here  we  have  an 
enactment  as  to  persons  "  deemed  to  be  lunatics, 
and  to  be  not  under  proper  care  and  control,"  and 
it  is  an  enactment  in  which  the  Legislature  have 
endeavoured  by  every  species  of  safeguard  to  pre- 
vent the  liberty  of  these  unhappy  persons  from 
being  improperly  restrained  or  mterfered  with. 
But  it  is  remarkable  that  almost  every  one  of 
those  safeguards  which  the  Legislature  nas  thus 
provided  has  been  neglected  in  the  present  case ; 
and  it  is  stated  by  the  clerk  to  the  magistrates 
that  it  has  been  the  practice  for  seventeen  years  to 
make  lunacy  orders  in  this  way.    What  then  are 
the  provisions  of  the  statute,  which  have  been 
Imost    very  one  of  them  disregarded — I  will  not 


say  wilfully,  but  carelessly  or  neglectfully  dis- 
regarded in  this  case  P    The  enactment  piovides 
that  where  there  is  a  person  deemed  to  be  a  lonatic 
and  not  under  proper  care  and  control,  certain 
steps  are  to  be  taken.    First  there  is  to  be  an  in- 
formation on  oath,  then  a  preliminary  examination. 
Then  the  alleged  lunatic  is  to  be  brought  before 
two  magistrates,  and  there  is  to  be  a  "  personal 
examination  "  by  them  with  the  assistance  of  a 
medical    man,  and    then,  if   satisfied  by   snch 
examination  or   other   proof,    they    may   make 
the  order.    First  there  is  to  be  an  information 
upon  oath;  but  there  was  none  before  the  pro- 
ceedings   commenced.     The    magistrates'   clerk 
does  not  say  that  there  was  any  such  informa- 
tion upon  oath,  and  though  the  relieving  officer 
is  said  to  have   "deposed,"   that    was   merely 
giving   evidence,   and  does   not  amount  to  an 
mformation  (i.e.,  in  writing)  upon  oath.    After- 
wards he  made  an  information;   but   that  was 
after  the  medical  man  had  made  his  certificate 
and  i^ter   the  ma«;istrate8   had  come  to  their 
couclusion,  and  aner  the  alleged   lunatic  had 
been  taken  and  was  being  carried  to  the  asylum, 
and  then  it  was  for  the  first  time  the  ma^- 
trates   had    an    "information."     The   relieving 
officer  seems  to  have  arranged  with  Mr.  Cross- 
key,  the  medical  man,  to  give   the  certificate, 
and  had  arranged  with  the  magistrates  to  go  to 
meet  him  at  the  library,  and  then  it  was  that  the 
magistrates  went  and  saw  Hillman  through  a 
glass  door,  and  then  without  authority,  as  the 
magistrates    say.  Tucker,  the   policeman,  went 
with  another  man  to  Mr.  Hillman's   lodgings, 
where  he   had  locked  his  door,  and  demanded 
admittance,  and  being  refused  he  obtained  the 
assistance  of  a  blacksmith  and  broke  open  the  door 
and  said,  "I  must  tell  you  we  have   come  to 
take  you   to  the  asylum,"  and  then  they  took 
him.    !No  order,  no  examination,  no  information 
on  oath !    Nothing  had  then  taken  place,  except 
the  medical  certificate.     Mr.  Hillman  is  taken 
away  in  the  carriage,  and  then  it  is  that  he  is 
taken  to  the  library  to  be  examined  by  the  magis- 
trates, and  then  it  is  that  the  relieving  officer 
swears  his  information  before  the  magistrates. 
The  magistrates'  clerk  says  the  relieving  officer 
went  into  the  room,  and  then  he  filled  up  the 
information  and  administered   the  oath  to  the 
relieving  officer,  and  that  was  the  time  at  which 
the  information  on  oath  was  taken,  that  informa- 
tion which  was  to  be  made  before  any  proceeding 
was  taken,  but  which  was  not  made  until  the 
party  was  actually  in  custody !    The  magistrates 
then  come  to  the  conclusion  that  the  party  is  a 
lunatic,  and  the  relieving  officer  makes  the  infor- 
mation which  was  to  be  the  basis  and  b^inning 
of  the  whole  proceeding.    That  was  the  way  in 
which    the    provisions    of    the    statute  for  the 
protection  of  alleged  lunatics  were  carried  oat. 
What  was  the  next  step  to  the  information  P  There 
ought  to  have  been  a  preliminary  examination, 
but  there  was  nothing  of  the  sort  in  this  case,  and 
could  not  be,  for  the  magistrates  never  saw  the 
party  until  he  was  brought  up  in  the  carriage  on 
nis  wa^  to  the  asvlum.    The  man  was  actually 
taken  into  custody  before  any  infonnotion  was 
sworn — ^without  any  personal  examination,  and 
without  any  order.    It  appears  from  the  affidavits 
that  the  medical  man  wno  gave  the  certificate 
had  his  instructions  from  tne  relievixig  officer, 
not  from  the  magistrates.    He  says,  indeed,  that 
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he  was  aware  he  had  to  examine  Mr.  Hillman  and 
to  assist  the  magistrates.  But  he  had  no  order 
from  the  magistrates  to  examine  him,  which  was 
the  only  legal  authority  he  could  have ;  and  he 
made  his  examination  of  Hillman  without  any 
authority.  Then,  thirdly,  after  the  preliminary 
examination  of  the  alleged  lunatic  the  magistrates 
are  to  have  him  before  them.  But  none  of  these 
re<niisities  were  observed.  No  information  on 
oath  had  been  taken.  There  was  no  preliminary 
examination  by  a  magistrate  or  report  of  a 
medical  man.  There  was  no  order  of  the  magis- 
trates "under  hand  and  seal"  to  the  medical 
man  to  examine  the  party.  There  was  no 
personal  examination  by  the  magistrates  of  the 
party  when  brought  before  them.  Somebody — 
who  it  was  we  do  not  know,  and  everybody 
repudiates  it — somebody  sent  a  policeman  and  the 
other  man  with  the  blacksmith  to  the  house  to 
break  open  the  door  and  take  him  away.  Some- 
body haid  hired  a  carriage  to  take  him  and  two  men 
to  eo  with  him.  Somebody  had  caused  this  to 
be  done  without  any  order,  or  any  previous  in- 
quiry, or  any  personal  examination;  without 
any  of  the  conditions  prescribed  by  the  statute  to 
authorise  the  exercise  of  the  jurisdiction,  the 
applicant  was  nut  into  a  carriage  and  Carried 
away  to  the  asylum.  I  dare  say  that  the  magis- 
trates thought  that  they  were  doing  what  was 
right,  and  probably  had  placed  themselves  in  the 
hands  of  tneir  clerk.  But  I  cannot  believe  for  a 
moment  that  they  could  justifiably,  without  any 
evidence,  find  that  the  applicant  was  "  a  person 
proper  to  be  detained  unaer  care  and  treatment," 
they  themselves  finding  that  he  was  not  dangerous 
to  nimself  or  others,  and  the  only  thing  put 
forward  in  the  affidavits  being  that  somebody  says 
his  landlady  had  said  that  he  had  thrown  open  his 
window — a  really  ludicrous  thing  to  suggest  as 
an  indication  of  insanity.  Under  such  circum- 
stances the  applicant  was  sent  to  an  asylum 
without  any  personal  examination  under  the 
statute,  unless  the  interview  with  him  which  took 
place  while  he  was  in  the  carriage  can  be  con- 
sidered such  an  examination.  As  to  this  it  is 
remarkable  that  the  only  question  the  magistrates 
asked  of  the  man  was, "  How  are  you  P  "  That  was 
the  only  question  they  put  to  him.  Can  that  be 
said  to  have  been  an  examination  such  as  is 
required  by  the  statute,  that  is,  such  as  may 
satisfy  them  that  the  X)arty  is  a  lunatic,  and  also 
such  a  person  as  is  "proper  to  be  detained 
under  care  and  treatment " — merely  to  go  up  to 
him  and  ask  him,  "  How  are  you  ?  "  Why,  the 
man  was  then  in  custody ;  he  was  in  a  carriage, 
and  had  been  told  that  he  was  to  be  taken  to 
the  asylum,  and  the  certificate  had  been  signed 
by  a  medical  man.  Was  that  what  the  statute 
required  F  No  doubt  if  the  magistrates  had 
jurisdiction  we  cannot  enter  into  the  inquiry 
whether  the  inquiry  they  made  was  satisfactory, 
or  whether  they  did  all  that  they  might  be 
^roected  to  do  on  the  occasion.  In  Weldon  v. 
Window  I  felt  myself  fettered  by  that  doctrine, 
but  the  court  thought  that  I  need  not  have  been 
so,  and  that  the  jury  would  have  had  a  right  to 
judge  whether  the  order  was  not  a  sham  order ;  and 
that  view  was  upheld  by  the  Court  of  Appeal ;  and 
subsequently,  I  believe,  that  question  was  left  to 
the  jary.  But  had  the  magistrates  jurisdiction 
in  this  case  P  It  was  held  long  ago  that  if  a 
magistrate  issues  a  warrant  without  information 


on  oath  he  acts  illegally:  (Morgan  v.  Hiighea, 
5  T.  B.)  But,  passing  over  that,  they  were 
to  make  a  personal  examination  with  the  assist- 
ance of  a  medical  man;  and  did  they  do  soP 
They  were  to  inquire  and  satisfy  themselves 
before  they  made  the  order  not  only  whether 
the  party  was  a  lunatic,  but  whether  he  was  "  a 
proper  person  to  be  detained  under  care  and 
treatment."  But  the  man  was  brought  up  to 
them  in  a  carriage  on  his  way  to  the  asylum. 
Everything  had  been  arranged  beforehand,  and 
the  magistrates  then  came  to  the  conclusion 
that  he  was  a  lunatic  and  **  a  proper  person  to 
be  detained  under  care  and  treatment."  And 
the  order  being  then  made  the  man  was  at 
once  carried  to  the  asylum  without  any  of  the 
requisites  provided  by  the  Legislature  having  been 
observed.  There  was  to  be  "  examination  "  of  the 
alleged  lunatic  and  a  judicial  examination,  for  it 
was  a  judicial  function  they  had  to  exercise; 
and  he  was  to  be  "brought  before  them,"  and 
though  it  might  be  in  any  place  yet  the  requisites 
of  the  statute  were  to  be  observed,  and  he  was  to 
have  the  opportunity  of  calling  witnesses,  if 
necessary,  or  getting  some  one  to  attend  on  his 
behalf.  But  he  had  no  such  opportunity,  and 
as  the  conditions  of  the  statute  were  not  ob- 
served I  am  of  opinion  that  the  justices  had  no 
jurisdiction  to  make  the  order,  and  that  there- 
fore the  writ  of  certiorari  must  issue  to  bring  it 
before  the  court  that  it  may  be  set  aside.  I 
regret  the  result,  because  the  magistrates  had 
no  bad  motive ;  but  if  the  Legislature  has  made 
certain  provisions  for  the  protection  of  the  public 
it  is  our  duty  see  that  they  are  not  disregarded. 

Bule  absolute  for  certiorari. 

The  Justices  appealed. 

The  appeal  was  argued  by  Sir  F.  HeracheU  (S.-G.) 
and  Chrantham,  Q.C.  (Oore  with  them),  for  the 
appellants,  and  by  Sir  H.  8.  Giffard,  Q.C.  {Pola/nd 
and  Crump  with  him)  for  the  respondent. 

The  arguments  are  fully  stated  in  the  judg- 
ments. 

The  eighth  and  ninth  paragraphs  of  Mr.  Whit- 
fold's  affidavit,  which  were  reaa  in  giving  judg- 
ment, were  as  follows : 

Par.  8 : 

In  order  to  avoid  the  neoesaity  of  taking  BIr.  TTillman 
out  of  the  carriaffe  and  bringing  him  into  the  library, 
Mr.  Thome  and  I  went  to  the  oavriage  and  personally 
examined  him  there.  There  were  with  him  in  the 
carriage  Sergeant  Taoker  and  another  man.  I  spoke 
first.  I  asked  Mx.  Hillman  how  he  was,  he  made  no 
reply.  BIr.  Thome  then  shook  hands  with  him,  and  said, 
"  How  are  yon  ?  "  He  made  no  direct  reply  to  this ;  he 
said,  "Statements  that  I  have  made  will  be  proved 
whether  they  are  true  or  not,  and  that  will  be  the  proof 
whether  I  am  insane  or  not."  Mr.  Hillman  kept  as 
tallring  all  the  time,  the  chief  snbject  of  his  conversation 
being  some  I O  U,  of  which  I  had  no  cognisance,  and  to 
whicm  neither  I  nor  Mr.  Thome  had  made  any  allusion. 
He  also  referred  to  insanily  being  an  heriditary  ailment 
in  his  family.  He  made  no  protest  against  being  con- 
sidered insane  or  against  being  taken  to  an  asylom. 
The  examination  lasted,  as  far  as  I  can  judge,  some  fonr 
or  five  minutes. 

Par.  9 : 

I  have  been  on  friendly  termd  with  Mr.  Hillman  forty 
years,  and  I  can  positively  state  that  from  my 
observation  of  Mr.  Hillman's  manner  and  conversation 
and  general  appearance,  I  came  unhesitatingly  to  the 
conclusion  that  ne  was  insane,  and  as  I  was  satasned  that 
he  was  not  under  proper  care  and  control,  I  considered  him 
a  proper  person  to  be  taken  care  of.    I  have,  moreover. 
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personal  knowledsre  of  the  fact  that  three  members  of 
iiis  family  had  been  oonfined  in  a  lunatic  asylnm. 

Cur,  adv,  vuU. 

Monday,  May  4. — The  following  judgments  were 
delivered : 

Lord  Coleridge,  C.J. — This  is  a  very  important 
case,  whether  the  amendment  of  the  Lunacy  Laws 
now  proposed  to  Parliament  by  the  Lord  Chan- 
cellor be  or  be  not  passed  into  a  statute,  by  reason 
of  theprinciples  which  it  brings  into  discussion  and 
the  enect  which  our  decision  must  have  upon  the 
practice  of  those  who  have  the  right  to  interfere 
with  the  personal  liberty  of  alleged  lunatics.  I 
will  state  as  accurately  and  as  coldly  as  I  can 
what  are  the  unquestioned  facts  as  I  understand 
them:  Mr.  Hillman  is  a  gentleman  sixty-seven 
years  of  age,  and  has  been  for  many  years  residing 
in  Lewes.  Down  to  Nov.  1884  he  had  never 
been  afflicted  with  any  symptoms  of  real  or 
supposed  insanity.  Towards  the  latter  end  of 
Nov.  1884  there  is  evidence  that  he  conducted 
himself  in  a  strange  and  eccentric  manner  in  the 
streets  of  Lewes  and  in  his  own  lodgings.  A 
relieving  officer  and  a  policeman  formed  the 
opinion  that  Mr.  Hillman  was  insane,  and  ought 
to  be  sent  to  a  lunatic  asylum.  A  medical  man 
authorised,  he  does  not  say  by  whom,  but  cer- 
tainly not  by  any  order  under  the  hand  and  seal 
of  any  magistrate,  had  a  communication  in  a 
public  library  at  Lewes  with  Mr.  Hillman,  which, 
if  it  was  an  examination,  is  the  only  medical 
examination  which  was  held  by  anyone  at  any 
time  or  place.  He  thereupon  drew  out  and 
signed  what  he  calls  a  certificate  of  lunacy.  This 
certificate  he  handed  to  the  two  defendants,  who 
had  not  at  that  time  either  of  them  sicTied  anv 
order  authorising  anyone  to  examine  Mr.  Hillman, 
nor  had  they  seen  him  (to  speak  to)  themselves. 
The  relieving  officer  now,  for  the  first  time,  swore 
his  information,  and  in  the  statement  made  by 
him,  which  is  before  us,  ho  expressly  states  that 
.  Mr.  Hillman  was  neither  epileptic  nor  dangerous 
to  himself  or  others — a  statement  which  the 
medical  man  neither  qualifies  nor  contravenes  in 
his  certificate  or  affidavit.  He  also  stated  to  the 
magistrates  that  Mr.  Hillman's  relatives  declined 
to  interfere.  In  the  meantime  the  relieving  officer 
and  the  policeman  had  gone  to  Mr.  Hillman's 
lodgings,  had  broken  open  the  door  of  the  room 
where  ne  was  at  dinner,  informed  him  that  they 
had  come  to  take  him  to  the  county  lunatic 
asylum,  and  that  force  would  be  used  if  he  resisted, 
and  took  him  with  them  in  a  carriage  which  had 
been  prepared,  inside  which,  with  Mr.  Hillman, 
sat  the  policeman,  and  outside  sat  the  relieving 
officer.  On  the  way  to  the  asylum  Mr.  Hillman, 
thus  in  custody,  was  stopped  at  the  comer  of  a 
street  in  Lewes ;  the  two  aefendants  came  to  him 
to  the  door  of  the  carriage;  the  interview  (I 
state  this  as  their  own  affidavit  says)  lasted 
four  or  five  minutes;  they  say  that  they 
satisfied  themselves  that  he  was  a  lunatic, 
and  returned  to  the  public  library.  There  they 
had  some  further  talk  with  the  medical  man,  and 
signed  the  order  for  Mr.  Hillman's  rec^tion.  The 
carriage  proceeded  to  the  asylum.  Mr.  Hillman 
was  stripped  and  examined,  and  treated  in  all 
respects  as  a  lunatic  from  the  24th  Nov.  to  the 
Srcf  Dec.  On  the  3rd  Dec.  he  was  removed  to  St. 
Luke's  Hospital,  and  on  the  6th  he  was  discharged. 
These  are,  I  believe,  with  exact  accuracy,  the 


facts  of  the  case ;  and,  on  these  facts)  the  qaeB« 
tion  is  whether  a  certioi'ari  should  issue  to  qnaeh 
the  order  of  the  magistrates,  the  two  defendants, 
as  made  without  jurisdiction.  The  Divisional 
Court  has  held  that  the  certiorari  should  issue, 
and  I  am  of  opinion  that  their  judgment  was 
correct  and  should  be  affirmed.  The  decision 
must  turn  upon  the  construf^.tion  to  be  placed 
upon  16  &  17  Vict.  c.  97,  s.  68.  This  portion  of 
the  Act  (I  say  it  with  all  respect)  is  not  hap]>ilj 
framed.  It  attempts  to  deal  in  one  section 
with  two  different  subjects,  two  different  states 
of  circumstances,  two  different  procedures, 
instead  of  dealing  with  one  in  one  section 
and  with  the  other  in  another.    It  is  certainly  a 

good  practical  illustration  of  the  hrevis  esse 
iboro  :  ohaciiriis  fio  of  Horace.  But  with  a 
little  trouble  I  think  its  enactments  may  be  made 
out  with  rea«onable  clearness.  There  is  the 
"  person  wandering  at  large,"  "  deemed  to  be  a 
lunatic,"  there  is  the  person  "  not  a  pauper  and 
not  wandering  at  large  "  deemed  to  be  a  lunatic," 
which  is  the  case  of  Mr.  Hillman.  Mr.  Hillman 
is  not  alleged  to  have  been  a  raving  and  dangerons 
lunatic.  The  common  law  always  allowed  the 
restraint  of  the  liberty  of  such  persons.  The 
statute  authorises,  and  most  properly,  interfer- 
ence with  the  liberty  of  those  who,  thouj^h  not 
dangerous  as  regards  life  or  limb  to  themselyes 
or  others,  are  yet  the  subjects  of  "  proper  care  and 
control."  But  their  liberty  is  to  be  interfered 
with  only  as  the  statute  directs.  What  does  it 
direct  P  1.  Information  on  oath  to  a  single  justice. 
2.  Either  (a)  examination  of  the  alleged  lunatic  by 
the  justice  himself,  or  (6)  an  order  under  his 
hand  and  seal  directing  and  authorising  a  medical 
man  to  visit,  examine,  and  re  ort  in  writing  to  the 
justice.  3.  An  order  under  his  hand  and|aeal 
directing  the  lanatic  to  be  brought  before  two 
justices.  In  this  case  none  of  these  things  were 
done.  I  am  of  opinion  that  they  are  conditions 
precedent  to  the  exercise  of  the  jurisdiction  of  the 
magistrates,  protections  carefully  enacted  in 
defence  of  liberty;  and  that  a  person  is  not, to 
use  the  words  of  the  statute,  ''  brought  under 
this  enactment "  before  the  two  magistrates  unless 
these  conditions  are  fulfilled,  and  if  not "  brought 
under  this  enactment "  the  alleged  lunatic  is  not 
subject  to  the  jurisdiction  which  has  hem 
exercised  in  this  case.  I  am  quite  aware  of  the 
argument  which  has  been  derived  from  the 
proviso  towards  the  close  of  the  68th  section,  and 
the  words  of  it  require,  no  doubt,  careful  con- 
sideration. They  are  as  follows:  "Provided 
always  that  it  shall  be  lawful  for  any  justice, 
upon  such  information  on  oath  as  aforesaid,  or 
upon  his  own  knowledge,  and  alone,  in  the  case  of 
any  such  person  as  aforesaid  wandering  at  large 
and  deemed  to  be  a  lunatic,  or  with  some  other 
justice  in  any  other  of  the  cases  aforesaid,  to 
examine  the  person  deemed  to  be  a  lunatic  at  his 
own  abode  or  elsewhere,  and  to  proceed  in  all 
respects  as  if  such  person  were  brought  before 
him  or  them  as  hereinafter  mentioned."  What  is 
the  procedure  directed  or  allowed  by  these  words? 
A  single  justice  who  is  authorised  by  the  earlier 
part  of  the  section  "to  visit  and  examine "  may, 
under  these  words,  either  have  a  sworn  infoi^ 
mation  to  act  upon,  or,  if  he  has  private  or 
personal  knowledge  of  his  ovm,  he  may  act  on 
that,  and  visit  and  examine  in  any  place  he  pleases. 
Two  may  do  the  same  thing  as  to  examination ; 
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but,  then,  one  of  those  t^^o  justices,  as  I  read  the 
Btatnte  (because  the  words  are  he  "with  some 
other  justice,"  implying  that  he,  the  one  justice, 
must  be  one  of  the  two),  he,  I  say,  must  have 
either  a  sworn  information  or  private  and  personal 
knowledge  to  act  upon ;  so  that  in  no  case  can 
two  justices  act  unless  one  of  them  has  already 
had,  as  a  condition  precedent  to  vesting  the  juris- 
diction, either  an  information  upon  oath  or  private 
and  personal  knowledge  of  his  own.  I  conceive, 
therefore,  that  the  proceeding  before  or  by  one 
justice  is  a  condition  precedent  to  the  exercise  of 
the  powers  of  examination  given  by  the  proviso 
to  two,  and  that,  though  the  statute  allows  the 
actual  bringing  before  the  justices  for  examination 
to  be  dispensed  with  for  reasons  of  urgencjy  or 
oonvenienoe,  yet  it  protects  the  alleged  lunatic  by 
making  the  sworn  information  or  the  private  ana 
peorsonal  knowledge  of  one  justice  at  tne  least  the 
foandation  of  the  whole  jurisdiction.  This  appears 
to  me  to  be  the  natural  and  proper  construction 
of  the  proviso.  I  am  constramea  to  add  that  any 
other  interpretation  renders  the  enacting  part  of 
the  statute  nugatory  or  in  effect  repeals  it 
altogether;  whereas  this  construction  protects 
the  alleged  lunatic  and  yet  makes  provision 
for  an  examination  elsewhere  than  in  public, 
which  may  sometimes  be  most  desirable.  The 
proviso  does  not  say,  as  I  read  it,  that  the 
conditions  precedent  to  bringing  before  the  justices 
may  be  dispensed  with,  but  that  when  they  have 
been  fulfilled  the  alleged  lunatic  need  not  (I  should 
say  in  cases  of  nrgency  or  danger  or  incon- 
venience) be  formally  brought  before  the  two 
justices,  one  of  whom  must  ba,  as  I  have  already 
pointed  out,  the  one  justice  mentioned  earlier  in 
the  section,  but  that  thev  mav  "  nroceed  "  (the 
-word  is,  I  think,  important)  as  if  he  were  brought 
before  them ;  i.e.,  I  think,  proceed  to  all  the  sub- 
sequent sta^s  of  the  procedure.  I  am,  there- 
fore, of  opinion  on  this  first  point  that  on  the  ti'ue 
construction  of  the  68th  section  these  two  justices 
acted  without  jurisdiction.  It  is  indeed  manifest, 
if  my  view  be  correct,  that  the  statute  has  been 
violated  in  its  most  essential  provisions.  Next,  I 
think  that  the  statute  requires  that  the  examina- 
tion of  the  alleged  lunatic  by  the  two  justices 
should  be  in  the  presence  of  the  medical  man. 
The  justices  are  to  do  or  may  do  three  things, 
and  I  think  they  must  do  them  in  the  order  in 
which  they  stand  in  the  statute.  1.  Call  to  their 
assistance  a  medical  man.  2.  Examine  the  person. 
3.  (Only  if  they  think  it  necessary)  make  further 
inquiry.  Now,  it  appears  to  me  that  the  examina- 
tion of  an  alleged  lunatic  is  just  the  very  portion 
of  their  duty,  in  which  to  make  it  safe  or  useful, 
justices  will  most  need  the  aid  of  scientific  skill, 
and  I  should  expect,  therefore,  to  find  that  they 
were  ordered  to  avail  themselves  of  this  skill  in 
.  this  portion  of  their  duty,  and  I  seem  to  myself 
to  find  clearly  in  the  statute  what  I  should  expect 
to  find  there.  "Call  to  their  assistance  and 
examine,"  means,  I  think,  call  to  their  assistance 
and  with  such  assistance  examine.  The  examina- 
tion is  imperative,  and  therefore  the  assistance 
which  is  to  make  it  effective  is  imperative  also. 
The  further  inquiry  is  by  the  terms  of  the  statute 
not  imperative,  and  as  to  that  the  assistance, 
which  in  such  case  must  be  useless,  is  dispensed 
with.  I  am  aware  how  differently  questions  of 
oonstruction  are  answered  by  different  minds; 
but  when  I  remember  the  possibly  frightful  con* 
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sequences  to  an  alleged  lunatic  of  a  mistaken 
inference  from  this  examination  by  the  justices,  I 
cannot  persuade  myself  that  my  view  of  the 
statute  is  unreasonable  or  improbable ;  and  if  it 
be  not,  it  is  surely  the  one  wnich  a  court  of  law 
should  adopt.  With  ail  respect  to  the  magistracy 
of  this  country,  the  great  body  of  justices  are 
men  necessarily  without  the  least  experience'  of 
the  fine  ana  subtle  shades  which  distinguish  harm 
less  eccentricity,  strange  opinion,  or  perversity  of 

1'udgment  from  a  lunacy  wnich  requires  restraint, 
t  may  be,  it  very  often  is,  that  the  medical  man 
has  not  much  more  experience ;  but  to  hold  that 
because  the  statute  is  sometimes  necessarily 
imperfect  we  should  without  any  such  necessity 
miuce  it  in  all  cases  more  imperfect  still,  appears 
to  me  to  be  contrary  to  true  canons  of  construc- 
tion, and  very  dangerous.  It  is  in  the  process  of 
the  examination  that  the  good  sense  of  the  layman 
and  the  skill  of  the  expert  are  most  needed  to 
correct  and  supplement  each  other;  and  to 
divorce  them,  to  allow  the  critical  process  of 
personal  examination  to  take  place  separately  by 
persons  who  are  to  concur  in  the  result,  seemi^ 
to  me,  I  own,  to  render  useless,  or  worse,  one  of 
the  most  salutary  provisions  of  the  statute.  If 
the  words  were  clear,  the  consideration  I  am 
about  to  mention  could  ha^e  no  weight ;  but  I  am 
glad  to  learn  that  what  I  think  essential  is  at 
least  the  usual  practice  of  the  police  masristrates 
and  of  many  most  experienced  and  capable 
magistrates  in  the  country.  On  this  ground  also, 
therefore,  I  think  that  this  order  was  made 
without  jurisdiction.  I  have  more  doubt  as  to 
another  point  which  was  pressed  before  us,  viz., 
that  when  the  alleged  lunatic  is  before  the  justices 
and  heint^  examined  bv  them  he  must  know  what 
is  taking  place  and  must  have  an  opportunity  of 
defence  or  explanation.  It  is  no  doubt  a  principle 
of  law  that  no  man  is  to  be  condemned  unheard, 
a  principle  which  applies  also  to  a  deprivation  of 
liberty,  "except  for  the  temporary  purpose  of  safe- 
guard and  prevention  of  escape.  This  is  recog- 
nised (if  formal  recognition  wore  needed)  in  a 
number  of  cases  which  it  would  be  mere  waste  of 
time  to  quote  in  detail.  It  is  no  doubt  also  a 
well  settled  rule  that  a  statute  is  to  be  construed 
as  far  as  may  lie  in  accordance  with  legal  prin- 
ciples ;  and  heyond  these  general  principles  there 
is  much  in  the  words  of  the  statute  itself  to  give 
support  to  the  contention.  "Why,  it  may  be 
asked,  is  the  alleged  lunatic  to  be  brought  before 
two  justices  if  he  is  not  to  be  heard  P  What 
more  cruel  and  strange  wrong  can  be  done  to  a 
sane  man  than  to  deprive  him  of  his  liberty,  and 
shut  him  up  with  madmen  upon  questions  put  to 
him  by  two  justices,  the  object  of  which  he  does 
not  know,  or  by  a  medical  man  of  whose  character 
and  calling  he  may  be  unaware  P  A  few  words  of 
explanation  or  aenial  might  make  the  whole 
difference ;  yet  these  few  words  his  ignorance  of 
what  is  going  on  may  prevent  him  from  offering. 
It  must  be  remembered  that  the  use  of  this 
hearing  is  exclusively,  or,  at  least,  chiefly,  to  be 
found  m  those  doubtful  cases  in  which  a  know- 
ledge of  what  is  going  on  is  of  the  very  essence  of 
justice.  The  cases  of  raving  maniacs  are  plain 
enough,  and  at  least  in  such  cases  the  opportunity 
for  a  hearing  can  do  no  harm;  it  is  in  cases, 
unhappily  not  uncommon,  where  fraud  and 
treacnery  are  being  skilfully  practised  against  a 
man,  that  fidl  knowledge  is  so  essential,  yet  it 
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is  said  that  while  the  {randulent  relative  or 
dishonest  expert  may  be  heard,  there  is  no  oppor- 
tunity secured  by  law  for  a  like  hearing  to  the 
hapless  object  of  the  conspiracy.  These  con- 
siderations appear  to  me  to  be  of  weight ;  and  if 
there  be  no  hearing  in  substance  and  sense  secured 
to  the  aUeged  lunatic,  it  is  a  great  blot  on  the 
statute.  It  this  were  the  only  point  on  which  a 
Divisional  Court  had  decided  I  should  hesitate 
long  before  I  differed  from  such  a  decision.  But 
as  it  is  not  necessary,  I  will  express  no  positive 
opinion.  I  come  now  to  a  question  of  fact  and 
substance  on  which,  though  I  have  formed  a  clear 
opinion,  I  express  it  with  regret.  I  am  unable  to 
hold,  as  a  matter  of  fact,  that  the  examination,  so 
to  call  it,  made  by  the  two  defendants  was  a  real 
examination,  or  one  within  the  meaning  and  in- 
tention of  the  statute.  Mr.  Hillman  was  in 
custody  to  the  knowledge  of  the  justices,  as  they 
do  not  deny ;  he  was  actually  on  his  way  to  the 
asylum  to  their  knowledge,  as  they  do  not  den^ ; 
indeed,  from  the  eighth  paragraph  of  Mr.  Whit- 
feld's  affidavit  it  is  certam  that  they  knew  these 
facts.  They  had  had  some  conversation  in  Mr. 
Hillman's  absence  with  Dr.  Grosskey,  Mr.  Shelley 
and  Mr.  West,  and  it  is  to  be  observed  that 
medical  examination,  in  the  sense  of  examination 
into  physical  facts,  such  as  temperature,  digestion, 
pulse,  tongue,  and  so  forth,  there  appears  to  have 
oeen  absolutely  none.  They  then  go  down  into 
the  street  and  find  him  in  a  carriage  with  Sergeant 
Tucker,  whom  they  knew,  and  with  two  other 

rrsons,  and  then  this  is  the  account  they  give ; 
say  they,  because  substantially  Mr.  Tliome's 
account  is  the  same  as  the  account  given  of  this 
so-called  examination  in  the  eighth  paragraph  of 
Mr.  Whitfeld's  affidavit.  His  Lordship  here 
read  the  para^*aph,  which  is  fully  set  out  ante, 
page  101.1  I  am  here,  I  know,  speaking 
for  myself,  and  I  will  own  that  the  experience 
I  have  had  of  the  flimsy  stuff  on  which  perfectly 
sane  men  are  sometimes  incarcerated  in  lunatic 
asylums  makes  me  perhaps  a  severe  critic ;  but  I 
am  not  content  to  consider  this  sort  of  thing  an 
examination  under  the  statute.  It  seems  to  me 
the  merest  travesty  of  an  examination,  and 
the  elaborate  system  of  protection  and  careful 
inquiry  prescribed  by  the  statute,  if  this  is  a  legal 
compliance  with  it,  is,  to  use  old  and  famous 
words,  "  a  mockery,  a  delusion,  and  a  snare."  Far 
better,  in  my  judgment,  to  have  no  provision  for 
protection  at  all,  than  provisions  which  the 
proceedings  in  this  case  are  to  be  held  legally  to 
satisfy.  I  desire  to  call  attention  to  the  excellent 
summing  up  of  Crompton,  J.,  as  reported  in  Hall 
V.  Temple  (3  F.  &  F.  337).  That  was  an  action 
against  a  medical  man  for  signing  a  certain  certifi- 
cate under  the  Lunacy  Acts  without  reasonable 
cause.  Falsehood  and  malice,  which  had  been 
alleged,  were  struck  out  of  the  declaration,  which 
stood  ultimately  upon  negligence  only.  If  a 
negligent  examination  is  actionable  in  the  case  of  a 
medical  man,  it  appears  to  me  that  a  negli^nt 
examination  is  not  an  exercise  of  statutory  juris- 
diction in  the  case  of  justices.  This  ca»e,  with 
which  I  absolutely  agree,  shows  to  my  mind  that 
the  statute  requires  that  there  should  be  a  real 
inquiry — a  real  weighmg  and  sifting  of  evidence,  a 
real  examination  with  an  unbiassed  mind,  a  real, 
serious,  and  solemn  exercise  of  judgment.  Here 
there  was  nothing  of  the  kind ;  an  unauthorised 
inquiry  by  a  medical  man ;  some  statements  unin- 


vestigated and  given  behind  Mr.  Hilkoan's  back 
by  a  relieving  officer,  a  conversation  of  three  or 
four  minutes  with  a  gentleman  in  custody  in  a 
carriage  on  his  way  to  the  asylum.  Well,  if  this 
is  held  to  satisfy  the  statute,  and  to  justify,  in  point 
of  law,  the  sending  a  sane  man  to  keep  company 
with  madmen,  I  really  do  not  know  what  would 
be  held  not  to  satisfy  the  statute  and  not  to  justify 
the  sending.  I  have  not  said,  because  I  do  not 
think,  that  the  conduct  of  the  defendants  was  in 
any  way  dishonest  or  maid  fide ;  indeed,  I  think, 
there  is  no  ground  whatever  for  saying  so.  But 
absence  of  malafidea  alone  in  the  present  case  is 
not  enough.  The  haste,  the  perfunctoriness,  the 
utter,  I  had  almost  said  ludicrous,  insufficiency  of 
the  examination,  the  place,  the  time,  the  surround- 
ing, all  seem  to  me  to  show  that  tne  examination, 
if  it  must  be  called  so,  was  not  such  as  the  statute 
demands,  and  that  the  judgment  was  not  such  as 
the  statute  expects.  1  am  not  insensible  to  the 
considerations  which  should  lead  us  to  view  with 
friendly  eyes  the  exercise  of  jurisdiction  by  men 
in  the  position  of  the  defendants ;  nor  do  I  forget 
the  difficult  and  responsible  duties  which  they, 
like  other  magistrates,  have  to  discharge.  But 
magistrates,  as  a  rale,  seek  their  office ;  it  clothes 
them  with  influence  and  importance,  it  gives  them 
authority  over  their  fellow-subjects.  In  the 
administration  of  the  Lunacy  Laws  they  have  the 
power  to  take  away  the  liberties  of  other  men, 
men  to  whom  they  are  in  no  way  directly 
responsible,  and  towards  whom  they  are  therefore 
bound  to  exercise  the  most  wary  caution.  They 
are,  as  they  ought  to  be,  by  law  the  protectors  at 
once  of  the  public  against  the  mischief  of  uncon- 
trolled lunatics,  and  the  protectors  of  alleged 
lunatics  against  fraud  or  treacherv,  or  corrup- 
tion, or  recklessness,  or  incompetence.  It  seems 
to  me  that  they  would  certainly  not  discharge 
this  latter  function  if  the  conduct  of  tne 
defendants  in  this  case  were  a  fair  specimen  of 
the  conduct  of  justices  throughout  the  country. 
I  think  it  most  important  that  they  should  know 
that  while  courts  of  law  will  uphold  them  in  the 
exercise  of  their  great  DOwers,  they  will  uphold 
them  only  when  such  exercise  is  serious,  reason- 
able, and  judicial.  For  these  reasons,  as  I  haTO 
already  said,  I  am  of  opinion  that  the  judg- 
ment of  the  court  below  was  right,  and  should  be 
affirmed. 

Sir  James  Hannen. — ^This  is  an  appeal  from  a 
decision  of  a  divisional  court  of  tne  Queen's 
Bench  Division,  making  absolute  a  rule  nisi  for  a 
certiorari  to  bring  up  an  order  of  two  iustioes  of 
the  county  of  Sussex  for  the  purpose  oi  quashing 
the  said  order  on  the  jnround  that  it  was  made 
without  jurisdiction.  The  order  in  question, 
dated  the  24th  Kov.  1884,  states  that  "  the  said 
justices  having  called  to  their  assistance  a 
surgeon,  and  having  personally  examined  one 
Charles  Hillman,  who  was  not  a  pauper,  and  being 
satisfied  that  the  said  Charles  Hillman  was  a 
person  of  unsound  mind  not  under  proper  care 
and  control,  and  a  proper  person  to  be  taken 
charge  of  and  detained  under  care  and  control, 
did  thereby  direct  the  medical  superintendent  of 
the  Sussex  Lunatic  Asylum  at  Hayward's  Heath 
to  receive  the  said  Charles  Hilknan  as  a  patient 
into  the  said  asylum."  This  order  was  made 
under  the  68th  section  of  the  Lunatic  Asyloins 
Act,  1853.  It  is  admitted  that  the  magistrates  in 
1  making  this  order  acted  in  good  &ith,  and  the 
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sole  question  is  whether  they  had  jnrisdiction  to 
make  it.  The  validity  of  the  order  is  impeached 
on  the  ground  that  the  justices  did  not  make  such 
an  examination  of  the  alleged  lunatic  as  is 
required  bv  the  Act.  The  provisions  of  the  Act 
which  apply  to  this  case  are  as  follows  : — By  the 
68th  section  it  is  enacted  that  "  every  relieving 
officer  and  overseer  of  any  parish  who  shall  have 
knowledge  that  any  person  in  such  parish  not  a 
paaper,  and  not  wandering  at  large,  is  deemed  to 
oe  a  lunatic,  and  is  not  under  proper  care  and 
control,  shall  within  three  dajs  after  obtaining 
such  knowledge  give  information  upon  oath  to  a 
justice."  In  this  case  Mr.  Francis  Shelley,  the 
relieving  officer  of  the  Lewes  Union,  states  that 
on  the  24th  Nov.  he  received  notice  from  Mr. 
Braden  that  Mr.  Hillman  was  insane,  and  that  his 
faniily  refused  to  take  charge  of  him,  and  that 
their  solicitor  had  advised  him  (Mr.  Braden)  to 
come  to  Mr.  Shelley,  and  that  he  must  act.  Mr. 
Shelley  then  saw  tne  two  brothers  of  the  alleged 
lunatic,  who  referred  him  to  their  cousin,  Mr. 
Bobert  Hillman,  for  the  particulars  to  fill  up  the 
form  of  statement  as  to  the  patient's  religion, 
&c.,  as  required  by  the  Act,  ana  having  obtained 
this  information  Mr.  Shelley  went  to  the  magis- 
trates' clerk's  office,  and  asked  the  magistrates' 
clerk  (Mr.  West)  to  make  arrangements  for  the 
attendance  of  magistrates  at  the  Fitzroy  Library, 
where  Mr.  Hillman  was,  so  as  to  prevent  the 
necessity  of  bringing  him  through  tne  streets  to 
the  county  hall.  At  the  Fitzroy  Library  Mr. 
Shelley  met  the  magistrates,  Mr.  Whitfeld  and 
Mr.  Thome,  and  there  swore  to  the  correctness  of 
the  information,  and  further,  upon  oath,  stated  to 
the  magistrates  that  Mr.  Hillman  was  not  under 
proper  care  or  control,  and  that  his  relations 
refused  to  take  char^  of  him,  and  from  what  he, 
Mr.  Shelley,  had  himself  seen  on  the  previous 
day  he  had  no  doubt  of  Mr.  Hillman's  madness. 
It  was  not  suggested  in  argument  that  there  was 
any  irregularity  in  these  proceedings,  or  that  there 
was  anything  wanting  thus  far  to  make  it  the 
duty  of  the  magistrates  to  act  in  the  matter. 
The  sworn  information  of  the  relieving  officer 
bein^  thus  far  brought  to  the  notice  of  the 
magistrates,  two  courses  were  open  to  them 
xmder  the  statute— one  justice  might  have  visited 
the  alleged  lunatic  and  made  inquiry  into  the 
matter  appearing  upon  the  information,  or  he 
might  by  an  order  under  his  hand  and  seal 
have  directed  and  authorised  some  physician. 
Burgeon,  or  apothecary  to  visit  and  examine  the 
patient,  and  make  such  inquiry  and  to  report  to 
the  justice  his  opinion  thereon,  and  if  upon  such 
personal  visit,  examination,  and  inquiry  by  such 
justice,  or  upon  the  report  of  such  physician,  Ac, 
it  appeared  to  such  justice  that  the  person  in 
question  was  a  lunatic,  and  not  under  proper  care 
and  control,  the  justice  might  have  required  any 
constable  or  relieving  officer  of  the  parish  where 
such  person  was  alleged  to  be  to  bring  him  before 
any  two  justices  of  the  came  county.  The  other 
coarse  which  the  justices  might  follow,  and  which 
in  this  case  they  did  follow,  is  thus  described  by 
the  Act:  "Provided  that  it  shall  be  lawful  for 
any  justice  upon  such  information  upon  oath  as 
aforesaid  or  upon  his  own  knowledge,'  "  with  some 
other  justice  to  examine  the  person  deemed  to  be 
a  lunatic  at  his  own  abode  or  elsewhere,  and  to 

Eroceed  in  all  respects  as  if  such  person  were 
ronght  before  them,"  that  is,  brought  before 


them  by  a  constable  on  the  order  of  the  justice. 
The  intention  of  the  justices  was  to  examine  Mr. 
Hillman  in  the  Fitzroy  Library,  but  they  were  pre- 
vented from  carrying  out  this  intention  by  Mr. 
Hillman  leaving  the  building  by  a  side  door. 
Both  the  justices  state  that  their  object  in  taking 
this  course,  instead  of  having  Mr.  Hillman 
brought  before  them,  was  to  avoid  causing  him  un- 
necessary pain  and  inconvenience.  The  next  step 
which  is  required  by  the  Act,  whether  one 
justice  orders  the  person  deemed  to  be  a 
lunatic  to  be  brought  before  two  justices,  or 
the  two  justices  themselves  proceed  to  examine 
such  person  at  his  own  abode  or  elsewhere,  is 
thus  prescribed  by  the  68th  section:  "The 
justices  before  whom  any  such  person  is  brought 
shall  call  to  their  assistance  a  physician,  surgeon, 
or  apothecary,  and  shall  examine  such  person 
and  make  such  inquiry  relative  to  such  person 
as  they  shall  deem  necessary."  In  this  case  the 
justices  called  to  their  assistance  Dr.  Grosskey, 
a  medical  man  sworn  to  be  of  the  highest 
character  and  standing.  Dr.  Grosskey  stated  to 
the  justices  that  he  had  had  a  long  examination 
of  Mr.  Hillman  that  morning,  the  result  of  which 
was  that  he  was  perfectly  satisfied  that  he  was 
insane  and  a  proper  person  to  be  taken  care  of. 
He  said  he  was  incoherent  in  his  language  and 
excitable,  and  had  delusions,  amongst  others  that 
there  was  a  political  conspiracy  against  him,  that 
the  chief  attendant  at  St.  Luke's  Hospital  had 
some  plot  against  him,  and  that  there  was  an 
Lnsh  plot  going  on  around  him.  Having  thus 
consulted  with  Dr.  Grosskey,  the  justices  were 
about  to  examine  Mr.  Hillman,  when  they  were 
informed  that  he  had  left  the  Fitzroy  Library. 
They  were  told  by  the  relieving  officer  that  Mr. 
Hillman  had  gone  to  get  something  to  eat,  and 
they  were  requested  to  wait  a  short  time.  In 
about  ten  minutes  they  were  informed  that  he 
was  in  a  carriage  near  his  lodgings.  The  justices 
thereupon  proceeded  to  the  carriage  in  which 
Mr.  Hillman  was,  and  personally  examined  him. 
What  occurred  on  this  occasion  is  thus  described 
by  Mr.  Whitfeld.  [His  Lordship  here  read  the 
8th  and  9th  paragraphs  of  Mr.  Whitfeld's 
affidavit  as  set  out  fully,  (vrUe.']  Having  thus 
examined  Mr.  Hillman,  the  justices  agam  con- 
sulted with  Dr.  Grosskey,  and  having  before  them 
his  certificate  in  the  form  required  by  the  Act 
that  he  had  personally  examined  Mr.  Hillman, 
and  that  he  was  a  person  of  unsound  mind,  they 
signed  the  order  for  his  reception  into  the  asylum. 
It  is  not  suggested  that  either  this  order,  the 
information  of  the  relieving  officer,  or  the  certi- 
ficate of  the  medical  man,  is  in  any  way  defective 
on  the  face  of  it.  The  justices  were,  therefore, 
apparently  acting  within  their  jnrisdiction  in  all 
that  they  did ;  but  it  is  contended  that  the 
evidence  shows  that  they  were  not  in  fact  acting 
within  their  jurisdiction,  inasmuch  as  they  did 
not  make  such  an  examination  of  the  alleged 
lunatic  as  the  Act  requires.  The  objections 
taken  to  the  examination  are  three:  (I)  That 
the  justices  did  not  make  the  examination 
in  a  judicial  maimer — ^that  is,  by  giving  the 
alleged  lunatic  notice  of  the  nature  ox  the 
charge  made  a^[ainst  him,  and  by  taking  evi- 
dence on  oath  in  his  presence  and  giving  him 
an  opportunity  of  meeting  the  charge  by  counter- 
evidence;  (2)  that  they  did  not  examine  the 
alleged  lunatic  in  the  presence  of  the  medical 
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man ;  and  (3)  that  the  examination  was  not  in  its 
nature  a  real  one.  With  regard  to  the  first  of 
these  contentions  I  can  find  nothing  in  the  Act 
to  warrant  it.  The  procedure  under  the  Act  is 
applicable  to  cases  m  which  prompt  action  is 
required,  such  as  the  case  of  a  person  "  wander- 
ing at  large ; "  or  of  a  person  "  cruelly  treated  or 
neglected  by  any  person  having  the  care  or 
charge  of  him."  It  seems  to  me  unreasonable  to 
suppose  that  the  Legislature,  by  the  simple  word 
"  examine/'  meant  an  inquiry  not  distinguishable 
from  that  upon  a  criminal  charge,  or  on  a  commis- 
sion de  lunatico  iTiquireTido.  It  is  further  to  be 
observed  that,  in  the  previous  section,  where  the 
case  of  pauper  lunatics  is  dealt  with,  it  is  enacted 
that  the  alleged  lunatic  "  may  be  examined  at  his 
own  abode  or  elsewhere  by  an  officiating  clergy- 
man of  the  parish,  together  with  a  relieving 
officer,  who,  after  calling  a  medical  man  to  their 
assistance,  may  make  an  order  for  the  pauper's 
reception."  The  clerffyman  and  the  relieving 
officer  could  not  hold  a  formal  inquiry  of  the 
kind  suggested,  and,  unless  it  is  to  be  imputed  to 
the  Legislature  that  it  was  less  careful  of  the  in- 
terests of  paupers  than  of  other  persons,  the  same 
interpretation  must  be  put  upon  the  word 
"examine"  in  the  one  section  as  in  the  other. 
The  language  used  in  the  statute  appears  to  have 
been  specially  intended  to  secure  a  personal 
examination  by  the  justices  of  the  alleged  lunatic. 
That  this,  the  natural  and  obvious  meaning  of 
the  word,  is  intended,  is  indicated  by  the  form 
F.  1,  where  the  magistrates  state  in  terms  that 
they  have  personally  examined  the  alleged 
lunatic,  and  it  would  be  contrary  to  the  estab- 
lished rules  of  construction  of  statutes  to  give 
a  wider  signification  to  this  language  unless  the 
ordinarv  intemretation  would  lead  to  some 
manifest  absurdity.  The  second  objection  is,  that 
the  justices  did  not  examine  Mr.  Hillman  in  the 
presence  of  the  medical  man.  It  is  clear  that  the 
statute  does  not  say  in  terms  that  the  justices 
shall  make  their  examination  toother  with  the 
medical  man.  I  can  find  nothing  in  the  Act 
which  suggests  to  my  mind  any  reason  why  it 
should  necessarily  be  a  joint  examination.  In  the 
first  place,  where  the  statute  requires  an  act  to 
be  done  jointly  by  two  persons  it  says  so,  as  in 
the  61st  section,  where  two  visitors  are  required 
"together"  to  inspect  the  asylum;  and  where 
it  requires  an  act  to  be  done  by  two  persons 
separately  it  says  so,  as  in  the  74th  section, 
wherd  two  medical  men  are  required,  each 
of  them  "separately,"  to  examine  the  alleged 
lunatic.  I  infer  &om  the  absence  of  any 
words  directing  either  that  the  justices  shall 
examine  the  patient  with  the  medical  man  or 
without  him  that  they  may  do  either  as  circum- 
stances may  suggest  to  be  most  convenient  and 
expedient.  In  some  cases  it  would  be  highly 
unoecoming  that  the  justices  should  be  present 
when  the  medical  man  made  his  examination,  as 
in  the  case  of  females  suffering  from  uterine 
disease,  with  which  affections  of  the  mind  are 
sometimes  connected.  On  the  other  hand,  it 
would  frequently  be  useless  that  the  justices  and 
medical  man  should  examine  the  alleged  lunatic 
together,  as  in  the  case  of  a  raving  maniac,  whose 
condition  might  not  permit  any  questioning  of 
him.  But  the  ^ound  on  which  my  opinion  on 
this  point  rests  is,  that  the  statute  does  not  say 
that  the  justices  shall  examine  the  alleged  lunatic 


in  the  presence  of  the  medical  man,  and,  there- 
fore, that  such  a  condition  ought  not  to  be 
imported  into  the  Act.  The  construction  I  put 
upon  the  68th  section  is  that  it  requires  the 
justices  to  call  in  an  independent  medical  man  for 
their  assistance  on  the  particular  occasion,  that 
is,  that  they  are  not  to  act  on  the  certificate  of  a 
medical  man  upon  whose  selection  they  have  not 
used  their  own  judgment ;  but  if  they  do  call  to 
their  assistance  a  medical  man  for  tlie  occasion, 
then  the  requirements  of  the  statute  will  be  satis- 
fied by  that  medical  man,  after  personal  examina- 
tion of  the  patient,  giving  his  certificate  in  the 
form  prescribed  by  the  Act.  That  is  the  assist- 
ance which  the  Act  contemplates.  After  directing 
the  justices  to  call  in  the  medical  man,  the  68th 
section  proceeds  to  enumerate  the  conditions 
upon  which  the  justices  shall  make  their  ordOT,in 
these  terms  :  "  And  if  upon  examination  of  such 
person,  or  other  proof,  such  two  justices  shall  be 
satisfied  that  such  person  is  not  under  proper 
care  and  control,  and  that  he  is  a  proper  person 
to  be  taken  charge  of,  and  if  such  phvsician,  &c., 
sign  a  certificate  with  respect  to  such  person,  it 
shall  be  lawful  for  the  said  justices,  by  an  order 
under  their  hands  and  seals,  to  direct  such  person 
to  be  received  into  such  asylum."  These  are  all 
the  conditions  required,  and  they  have  all  been 
complied  with.  The  last  objection  is,  that  the 
examination  was  not  a  real  one,  and  ought  to  be 
regarded  as  a  nullity.  The  perfect  good  faith  of 
the  justices  being  admitted,  and  the  truth  of  their 
statements  of  the  facts  not  being  controverted, 
this  objection  resolves  itself  into  this,  that  an 
examination  lasting  oidy  four  or  five  minutes 
cannot  be  valid.  Tne  cases  of  Beg.  y.  BoUon  ^1 
Q.  B.  66)  and  Em  parte  Hopwood  (15  Q.  B. 
121),  and  numerous  other  cases  decide  that 
the  question  of  jarisdiction  of  justices  depends 
not  on  the  correctness  of  the  order  they  m&j 
m^ke,  but  on  whether  they  had  the  riflrht  to 
enter  upon  the  inquiry  in  the  course  of  which  they 
make  the  order  sought  to  be  impeached.  Here  it 
was  the  duty  of  the  justices  to  enter  upon  the 
inquiry  whether  Mr.  Millman  was  insane.  Their 
examination  of  him  or  other  proof  must  satisfy 
them  that  he  was  so.  The  statute  does  not  and 
cannot  prescribe  the  amount  of  examination  which 
shall  bring  conviction  to  the  minds  of  the  justices. 
The  Act  is  one  of  general  application  to  all  cases 
of  insanity,  ranging  from  a  simple  melancholia  to 
raving  mania.  A  very  short  inspection  of  a  man 
struggling  to  injure  himself  or  othei^  unless 
restramed,  would  be  sufficient  to  satisfy  any  one 
of  his  madness.  It  cannot  be  justly  said  in 
answer  that  this  was  not  such  a  case,  because  that 
involves  an  inquiry  into  the  merits  of  the  case  and 
the  correctness  of  the  conclusion  arrived  at  by 
the  magistrates,  and  the  court  below,  as  we  think 
rightly,  refused  to  receive  further  evidence  on 
this  point.  The  justices  may  have  been  wrong  in 
thinking  that  they  could  judge  from  Mr.  Hillman's 
manner,  conversation,  and  general  appearance, 
that  he  was  insane,  but  the  law  cast  upon  them 
the  duty  of  forming  an  opinion,  and  left  them  to 
estimate  the  amount  of  examination  which  should 
satisfy  them  upon  the  point.  If  then  I  could 
clearly  see  that  I  should  not  myself  have  come  to 
the  same  conclusion  as  the  justices  did  in  tiiis 
case,  this  would  not  be  sufficient  to  support  the 
judgment  appealed  from,  but  I  must  aaa  that  I 
sec  no  reason  to  suppose  that  the  justices  had  not 


MAGISTRATES'   CASES. 


637 


Ct.  Of  App.] 


BsG.  V.  Whitfeld  and  anotheb. 


[Ct.  op  App. 


sufficient  evidence  to  justify  the  opinion  they 
formed.    There   is   a  further   objection  to  the 
validity    of    the    justices*    order   relied  on   by 
Huddleston,  B.,  which  I  ought  not  to  omit  to 
notice.     He    sa^s   that  Dr.  Crosskey    was    not 
properly  called  m  by  the  justices.     Speaking  of 
Dr.  Crosskey's  affidavit,  the  learned  baron  says, 
"  he  does  not  venture  to  say  that  he  had  an  order 
under  the  hands  and  seals  of  the  magistrates  to 
examine  him  (Mr.  Hillman),  which  was  the  only 
authority  that  he  ou^ht  to,  or  that  he  could  have 
had."    But  the  68th    section    only    requires    a 
justice  to  give  an  order  under  "  his  hand  and 
seal"  directing  the  medical  man  to  visit  and 
examine  where  the  object  is  to  have  the  alleged 
lunatic  brought   by   the  constable   before    two 
justices,  but  when  the  two  justices  go  to  him, 
they  are  only  required  to  call  to  their  assistance 
the  medical  man.    It  is  not  required  that  this 
shall  be  done  in  writing.    Mr.  Whitfeld  distinctly 
states  that  he  arranged  with  the  relieving  officer 
that  Mr.  Crosskey,  whom  he  had  known  many 
years,  should  be  called  in  to  assist  him  and  the 
other  magistrate,  and  both  Mr.  Whitfeld  and  Mr. 
Thome  state  that  before  they  examined  Mr.  Hill- 
man  they  consulted  with  Dr.  Crosskey  as  to  the 
case.    I  have  not  thought  it  necessary  to  comment 
on  the  means  taken  to  ^t  Mr.  Hillman  into  the 
carriage,  because  the  evidence  clearly  shows  that 
the  justices  had  nothing  to  do  with  it,  and  the 
conduct  of  the  others  is  not  now  in  question.   For 
these  reasons  I  am  of  opinion  that  the  justices 
were  acting  within  their  jurisdiction  in  making 
the  order  complained  of,  and  therefore,  that  the 
appeal  against  the  judgment  of  the  court  below 
must  be   allowed;    and    as    the   application   is 
against  magistrates,  it  should  be  with  costs  here 
and  in  the  court  below. 

LiifDLEY,  L.J.— The  question  in  this  case  is 
whether  the  two  justices  of  the  peace,  who  made 
an  order  for  the  reception  of  Mr.  Hillman  into  the 
Sussex  Lunatic  Asylum,  had  jurisdiction  to  make 
such  order,  or  whether  they  had  not.  The  order 
was  made  under  the  provisions  of  beet.  68  of  the 
Lunatic  Asylums  Act,  1863  (16  &  17  Vict.  c.  97) ; 
and  so  far  as  form  is  concerned,  the  order  is  free 
from  objection,  but  it  is  alleged  to  be  invalid  on 
the  grround  that  the  magistrates  who  made  it  did 
not  examine  Mr.  Hillman  as  required  by  the 
statute,  before  they  made  the  order,  and  that  they 
consequently  had  no  jurisdiction  to  make  it.  It 
is  contended  on  behalf  of  Mr.  Hillman  that  the 
examination  required  by  the  statute  is  an  examina- 
tion of  a  judicial  nature  to  be  made  by  the  justices 
in  the  presence  of  a  medical  gentleman,  and  with 
the  knowledge  of  the  alleged  lunatic,  so  that,  if 
capable  of  appreciating  what  is  going  on,  he  may 
be  in  a  position  to  explain  his  conduct,  and  remove 
incorrect  conclusions  from  what  may  appear  to  be 
signs  of  insanity.  If  the  statute  requires  such  an 
examination  as  this,  it  is  admitted  that  no  such 
examination  took  place,  for  when  the  justices 
examined  Mr.  Hillman  no  medical  gentleman  was 
present  with  them,  nor  did  Mr.  Hillman  know  that 
ne  was  being  examined  in  any  sense  or  for  any 
purpose.  In  order  to  determine  the  question  thus 
raised,  it  is  necessary  carefully  to  examine  the 
provisions  of  the  statute,  and  to  ascertain  exactly 
what  the  justices  actually  did.  The  statute  deals 
with  three  classes  of  alleged  lunatics  who  may  be 
ordered  by  iustices  to  be  token  to  lunatic  asylums, 
viz. :— 1.  Alleged  pauper  lunatics  not  wandering 


at  large  (sect.  67).    2.  Alleged  lunatics  wandering 
at  large  whether  pauper  or  not  (sect.  68).    S. 
Alleged  lunatics,  not  pauper  and  not  wandering 
at  large,  but  not  under  proper  care  and  control, 
or  who  are  cruelly  treated  (sect.  68).    The  statute 
also  provides,  by  sect.  74,  for  the  reception  into 
lunatic  asylums  of  persons  certified  to  be  lunatic, 
without  the  order  of  any  justice.    Mr.  Hillman 
was  not  sent  to  an  asylum  under  sect.  74 ;  he  was 
sent  by  an  order  of  two  justices  under  sect.  68,  as 
a  lunatic  who  was  not  a  pauper  and  not  wander- 
ing at  large,  but  who  was  not  under  proper  care 
and  control.     Sect.  68  is  very  long  and  compli- 
cated, but  the  following  is  a  short  analysis  of  it 
so  far  as  it  applies  to  persons  like  Mr.  Hillman. 
The  section  is   divisible  into  three  parts.    The 
first  relates  to  the  mode  of  bringing  the  alleged 
lun^itic  before  two  lustices ;  the  second  relates  to 
what  they  are  to  do  when  he  is  brought  before 
them ;  the  third,  which  is  in  form  a  proviso,  is  an 
alternative  to  the   first  part,  and  enables   two 
justices    to   act,  although   the   alleged   lunatic 
may  not    have  been    brought    before  them    as 
provided    in    the    first    part.     The   short   sub- 
stance of    these    three    parts    is  as    follows : — 
1.  Mode  of  getting  hvn>  hefore  two  justices:  Con- 
stable, &c.,  to  give  information  on  oath  to  a  jus- 
tice.   On  such  information,  or  on  the  information 
on  oath  of  any  person,  the  justice  shall,  either 
himself  visit  and  examine  such  person,  or  by 
order  under  his  hand  and  seal  direct  a  medical 
man  to  do  so,  and  then  if  it  appears  the  person  is 
a  lunatic,  the  justice  shall  oraer  him  to  be  brought 
before  two  justices.    2.  What  they  are  to  do :  And 
they  shall  (1)  Call  to  their  assistance  a  medical 
man ;  and  (2)  Examine  such  person ;  and  (8)  Make 
such  inquiry  as  the  justices  shall  deem  necessary. 
Anr  if  u  on  examination  or  other    roof  they  are 
satisfied  that  the  person  is  a  lunatic,  and  if  the 
medical  man  signs  a  certificate  in  the  form  F.  3, 
the  justices  may  order  the  lunatic  to  be  received 
into  an  asylum  in  Form  F.  1.    It  is  to  be  observed 
that  under  this  part  of  the  section  no  particular 
form  or  method  of  calling  in  a  medical  man  is 
prescribed,  nor  is  there  any  necessity  for  any 
order   under    the  hand  or  seal  of    any  justice 
appointing  the  medical  man  whom  the  two  justices 
are  to  call  to  their  assistance.    8.  The  aUemative 
to  1 :   Then  comes  the  third  part   or  proviso, 
which  runs  thus  :  "  Provided  always  that  it  shall 
be  lawful  for  any  ^justice,  upon  such  information 
on  oath  as  aforesaid,  or  upon  his  own  knowledge, 
and  alone,  in  the  case  of  any  such  person  as 
aforesaid  wandering  at  large  and  deemed  to  be  a 
lunatic,  or  with  some  other  justice,  in  any  other 
of  the  cases   aforesaid,  to  examine  the  person 
deemed  to  be  a  lunatic,  at  his  own  abode  or  else- 
where, and  to  proceed  in  all  respects  as  if  such 
person  were  brought  before   him    or   them    as 
hereinbefore  mentioned.**    Under  this  proviso  one 
justice  may  act  in  a  case  like  Mr.  HiUman's  on 
mformation  on  oath,  or  on  his  own  knowledge,  but 
with  some  other  justice,  as  if  the  alleged  lunatic 
had  been  brought  before  them  as  provided  in 
Part  I.    In  other  words,  the  procedure  in  Part  I. 
is  dispensed  with,  and  two  justices  may,  on  in- 
formation on  oath,  or  on  the  knowledge  of  one 
of  them,  proceed  as  directed  in  Part  II.    There  is 
no  necessity  in  this  case  even  for  any  information 
on  oath,  if  one  justice  is  in  a  position  to  act  on 
his  own  knowledge,  nor  is  there  any  necessity  for 
any  order   under  any  justice's  hand  and  seal 
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directing  any  medical  man  to  visit  and  examine 
the  said  Innatic.    As  regards  the  appointment  of 
a  medical  man,  all  that  is  required  is  that  the  two 
justices  shall  call  to  their  assistance  a  medical 
man,  no  particular  form  being  prescribed.    The 
justices  are  not  to  act  on  a  certincate  signed  by  a 
medical  man  of  whom  they  know  nothing ;  he  must 
be  a  person  approved  by  them  and  and  called  in  by 
them  to  their  own  assistance.    The  form  of  the 
certificate  which  the  medical  man  ifi  required  to 
sign  (F.  3)  shows  that  he  is  also  personally  to 
examine  the  alleged  lunatic.     The  two  justices 
must    also    examme   him.     There  is,   however, 
nothing  (beypnd  the  expression,  **call,  Ac.,  and 
examine  ")  either  in  the  statute  or  in  the  forms 
to  show  that  the  medical  man  called  in  must 
examine  the   alleged  lunatic  in  the  presence  of 
the  justices;   nor  to  show  that  it  is  obligatory 
on  tne  justices  to  examine  the  alleged  lunatic 
iu  the  presence  of  their  medical  assistant.    On 
these  points  the  Act  is  silent,  and  it  appears  to 
me  that  this  matter  is  left  to  the  discretion  of  the 
justices.     It  is  obvious  that  it  must  frequently 
1)0  desirable  for  the  medical  assistant  to  examine 
the  alleged  lunatic  in  private,  and  it  is  clear,  I 
think,  that  such  an  examination,  although  not 
required,  is  permitted  by  the  statute.    So  it  is 
obvious  that  it  may  often  nappen  that  an  examina- 
tion by  two  justices  in  tne  presence  of  their 
assistant  may  be  quite  unnecessary,  and  as  the 
statute  does  not  in  terms  require  such  an  examina- 
tion, I  see  no  sufficient  grounds  for  insisting  on 
it  in  all  cases.     The   protection  given    by  the 
statute  to    alleged    lunatics,    whether    sane    or 
insane,  is,  first,  an  examination  by  a  competent 
medical  man  called  in  by  the  justices  to  assist 
them;  and,  secondly,  an  examination  by  them 
themselves     and  I  cannot    find   either    in  the 
language  of  the  statute  or  in  the  nature  of  the 
case,  any  neoessity  or  legal  justification  for  hold- 
ing that  the  justices'  order  is  null    and    void 
simply  because    their   medical  assistant  is  not 
actually  present  when  they  themselves  see  and 
examine  the  alleged  lunatic.    If  they  desire  his 
presence  then  they  are  entitled  to  have  it ;  but  if 
they   do   not    require    his    attendance  at    that 
moment,  I  can  find  nothing  in  the  statute  which 
makes  such  attendance  imperative.    Nor  do  1  see 
that  general  considerations  of  expediency  require 
so  strict  a  construction  to  be  put  on  the  words  of 
the  statute.    Full  effect  can  be  given  to  them 
without  engrafting  on  them  anything  not  to  be 
found  in  them.    I  cannot  help  thinking  that  if 
the  Legislature  had  intended  to  make  an  examina- 
tion   by  the  justices   in   the  presence  of  their 
medical  assistant  an  essential   condition  to  the 
justices'  jurisdiction,  the  Legislature  would  have 
said  so  in  clear  and  unmistais:able  terms.    It  has 
not  done  so.     The  other    inquiries  which    the 
iusticea  ai'e  to  make  if  they  think  necessary  can 
hardly  be  required  to  be  made  in  the  presence  of 
their  medical  assistant,  although  he  might  in  many 
cases  suggest  them.    This  circumstance  affords 
an  argument,  though  I  admit  a  slight  one,  against 
requiring  the  examination  to  be  in  his  presence, 
for  the  language  is  the  same  in  both  cases.    I  pass 
now  to  the  next  point,  and  consider  whether  the 
examination  by  the  justices  must  be  made  in  such 
a  way  as  to  afford  the  alleged  lunatic  an  oppor- 
tunity of  explaining  his  conduct  and  the  appear- 
ances against  him.    This,  in  my  opinion,  is  a  far 
more  important  and  difficult  point  than  that  to 


which  I  have  already  adverted ;  but  I  have  arrived 
at  the  conclusion  that  it  is  not  necessary  under 
the  statute  with  which  we  have  to  deaL  My 
reasons  for  this  conclusion  are  as  follows  : — ^There 
is  no  trace  in  the  statute  of  any  difference  in  this 
respect  between  the  various  classes  of  lunatics 
witn  which  it  deals.  Nothing  approaching  a 
judicial  inquiry  is  requisite  under  sect.  74,  and 
the  provision  in  sect.  67  for  examination  ofpanper 
lunatics  by  a  clergyman  and  relieving  omcer  or 
overseer  of  the  poor  shows  to  demonstration  that 
in  these  cases  anything  like  a  judicial  inquiry  is 
quite  out  of  the  question.  Moreover,  the  language 
of  sect.  68  does  not  point  to  an3rthing  like  such  an 
investigation  as  takes  place  under  a  writ  de 
lunatico  inawirendo.  The  object  of  the  statute  is 
not  to  enable  justices  to  adjudicate  a  person  to  be 
non  compo8  rnsrUis,  but  to  enable  them  to  place 
under  proper  care  and  control  persons  who  they 
are  satisfied  are  lunatics  and  require  to  be  so 
placed.  They  have  to  act  in  cases  of  emergency 
and  of  great  danger,  as  well  as  in  other  cases; 
their  measures  are  precautionary  measures  only; 
if  they  mske  a  mistake,  it  can  soon  bo  corrected 
(see  sect.  79).  Moreover,  it  must  never  be  forgotten 
in  dealing  with  the  insane,  that  the  whole  object 
of  such  an  examination  as  justices  could  be  ex- 
pected to  make  would  frequently  be  frustrated  by 
informing  the  insane  person  that  justices  were 
about  to  examine  him  with  reference  to  his  in- 
sanity. The  statute  has  given  justices  of  the 
peace  and  medical  men  large  powers;  but  the 
statute  is  based  upon  the  theory  that  they  can  be 
trusted ;  and  it  appears  to  me  that  the  time  and 
place  and  manner  of  making  the  examination 
which  they  are  required  to  make  are  all  left  to 
their  discretion.  The  kind  of  examination  which 
the  justices  are  to  make  is  not  defined  by  the 
statute;  it  need  not  even  satisfy  them  that  the 
person  examined  is  a  lunatic.  They  must  be 
satisfied  of  that  fact ;  but  their  own  examination 
may  not  be  sufficient  for  the  purpose,  hence  the 
introduction  of  the  words  "or  other  proof." 
They  must  be  satisfied  by  examination  or  other 
proof ;  if  satisfied  by  their  own  examination,  no 
further  proof  is  necessary;  but  if  their  own 
examination  is  not  sufficient  to  satisfy  them 
they  must  obtain  other  proof.  An  examination 
which  is  made  as  a  mere  form,  t.e.,  not  band  fide 
for  the  purpose  of  information  and  guidance, 
would  not  be  an  examination  such  as  the  Act 
requires;  and  such  an  examination  might  and 
ought  to  be  treated  as  a  sham,  and  as  no  examina- 
tion at  all.  But  provided  an  examination  be 
made  by  two  justices,  bond  fide  for  the  purpose 
of  satisfying  themselves  of  the  sanity  or  insanity 
of  the  person  examined,  such  examination  is 
sufficient  to  enable  the  magistrates  to  make  an 
order  for  his  confinement  if  they  are  satisfied  by 
such  examination  or  other  proof  of  his  insanity, 
and  if  they  have  in  other  respects  complied  with 
the  statute.  The  justices  cannot  be  considered 
as  having  acted  without  jurisdiction  by  reason 
only  of  their  having  made  a  less  full  and  com- 
plete examination  than  the  court  may  think  they 
ought  to  have  made.  For  the  reasons  above 
stated,  the  conclusion  at  which  I  have  arrived  is 
that  the  only  conditions  essential  to  the  exenuse 
by  justices  of  their  jurisdiction  under  the  statute 
in  question  are  those  expressly  mentioned  in  the 
statute  itself.  Those  conditions  are :  (1)  Inform 
mation  on  oath  or  knowledga  oa  tb&  picfe  ol  qm 
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justice;  (2)  personal  examination  bj  the  two 
justices  of  the  alleged  lunatic ;  (3)  personal  satis- 
faction that  he  is  a  lunatic ;  (4)  such  satisfaction 
being  arrived  at  after  their  own  examination  and 
after  calling  to  their  assistance  a  medical  man, 
and  making  such  other  inquiries,  if  any,  as  they 
may  think  necessary;  (5)  and  lastly,  their  medical 
assistant  must  himself  examine  the  alleged  lunatic 
and  give  the  certificate  required  by  the  statute. 
Having  now  ascertained  what  the  statute  requires 
to  be  done,  let  us  see  what  in  fact  was  done,  and 
in  what  respects,  if  any,  the  justices  acted 
improperly.  According  to  Mr.  Hillman's  aflSdavit 
he  was  spoken  to  by  Dr.  Crosskey,  but  was  not 
examined  by  him.  He  was  afterwards  seen  by 
two  justices  through  a  glass  door  in  the  Lewes 
Public  Library,  and  afterwards  in  the  carriage 
when  on  his  way  to  the  lunatic  asylum,  but  was 
not  examined  by  them.  A  Mr.  Keeble,  the 
managing  clerk  to  Mr.  Hillman's  solicitors,  made 
an  affidavit  stating,  amongst  other  things,  that 
he  was  told  by  Shelley,  the  relieving  officer,  that 
he  went  for  Dr.  Crosskey  and  got  him  to  see  Mr. 
Hillman  and  give  the  certificate;  that  then  Shelley 
went  with  the  certificate  to  the  magistrates' 
clerk,  and  swore  the  usual  information;  that 
then,  two  magistrates  having  been  found,  he, 
Shelley,  went  with  them  to  the  library  where 
Hillman  was ;  that  the  order  for  Mr.  Hillman's 
confinement  was  made  directly  after  the  magis- 
trates had  seen  him  through  the  glass  door  in  the 
library,  and  before  he  was  arrested,  and  without 
any  further  examination  by  them ;  and  that  he 
was  arrested  and  taken  to  the  lunatic  asylum 
pursuant  to  such  order.  Now,  if  the  facts  had 
Deen  as  represented  in  these  affidavits,  I  should 
be  clearly  of  opinion  that  the  provisions  of  the 
statute  had  not  been  compliea  with.  But  the 
affidavits  filed  on  behalf  of  the  magistrates  show 
a  very  different  state  of  things.  From  these 
affidavits  it  appears :  (1)  That  Dr.  Crosskey  was 
requested  to  examine  Mr.  Hillman  with  the  ap- 
proval of  Mr.  Whitfeld,  one  of  the  magistrates, 
and  in  order  to  assist  him  and  his  brother  magis- 
trate. (2)  That  Dr.  Crosskey  saw  Mr.  Hillman 
in  the  public  library,  conversed  with  him  for 
twenty  minutes  or  half-an-hour,  satisfied  himself 
of  his  insanity,  and  shortly  afterwards  wrote  and 
signed  the  certificate.  (3)  That  Mr.  Whitfeld' 
and  his  brother  magistrate,  being  informed  that 
Dr.  Crosskey  had  examined  Mr.  Hillman,  and 
that  he  was  at  the  library,  went  there  to  examine 
him,  but  did  not  then  do  so.  He  appears  to  have 
left  the  library  as  they  arrived,  for  Mr.  Whitfeld 
did  not  see  him  at  all,  and  Mr.  Thome  only  saw 
him  through  a  glass  door,  and  then  only  for  a 
moment.  (4)  That  Shelley  then  swore  his  in- 
formation, and  made  a  further  statement  on  oath 
as  to  Mr.  Hillman's  insanity,  and  the  refusal  of 
his  friends  to  take  care  of  him.  (5)  That  the 
magistrates  then  consulted  Dr.  Crosskey,  who  was 
present  and  was  informed  that  he  had  that  morn- 
ing examined  Mr.  Hillman,  and  was  satisfied  he 
was  insane.  They  then  received  from  him  the 
certificate  he  had  signed.  (6)  That  the  magis- 
trates, having  ascertained  that  Mr.  Hillman  had 
left  the  library,  waited  for  him.  (7)  That  they 
iprere  shortly  afterwards  informed  that  he  was  in 
a  carriage  below,  and  they  went  and  saw  and 
spoke  to  him  there  in  the  presence  of  Tucker,  a 
a  policeman,  and  another  man,  and  satisfied  them- 
selves that  Mr.  Hillman  was  out  of  his  mind. 


(8)  That  the  magistrates  then  returned  to  the 
library,  had  a  further  conversation  with  Dr.  Cross- 
key,  and  then,  and  not  before,  signed  the  order 
for    Mr.    Hillman's    removal    to    the     asylum. 

(9)  That  Mr.  Whitfeld  had  known  Mr.  Hillman 
for  forty  years,  and  had  been  on  friendly  terms 
with  him.    Mr.  Thome,  the  other  magistrate,  had 
also  knovm   him  some  time,  and  had  been  on 
friendly  terms  with  him,  and  both    magistrates 
were  so  struck  with  his  appearance  and  conversa- 
tion in  the  carriage  as  to  have  had  no  doubt  of 
his  insanity.     (10)  That  the  only' reason  why  the 
magistrates  did  not  have  Mr.  Hillman  brought 
before  them  in  the  county  hall,  or  in  the  room 
where  they  were  waiting,  was  to  avoid  causing 
him  pain  and  inconvenience,  he  being  well  known 
in  Lewes.    I  pass  over  for  the  present  the  evidence 
as  to  how  Mr.  Hillman  was  got  into  the  carriage. 
The  magistrates  deny  that  they  ordered  him  to 
be  arrested,  or  to  be  got  into  the  carriage,  or  to 
be  brought  to  them ;  and  this  part  of  the  case 
cannot,  m  my  opinion,  affect  the  validity  of  the 
order  they  made  for  his  removal  to  the  asylum. 
The  affidavits  filed  on  behalf  of  the  magistrates 
appear  to  me  trustworthy,  and  I  accept  them  as 
bemg  a  correct  version  of  their  conduct  in  this 
matter.    Taking  this  view  of  the  evidence.  I  am 
of  opinion  that  all  the  conditions  required  by  the 
statute  were  complied  with  in  the  present  case. 
There  was  an  information  on  oath ;  the  magis- 
trates consulted  a  proper  medical  man  approved 
by  themselves ;  he  nimself  examined  Mr.  Hillman, 
and  signed  a  certificate  as  required  by  the  statute ; 
the  magistrates  saw  and  examined  Mr.  Hillman 
themselves,  and  were  satisfied  of  Mr.  Hillman's 
insanity ;  they  then  again  consulted  their  medical 
adviser,  and  then,  and  not  before,  they  gave  an 
order  for  Mr.  Hillman's  reception  into  the  oountv 
lunatic  asylum.    It  seems  to  me,  therefore,  that 
it  is  impossible  to  say  that  the  order  so  made  was 
without  jurisdiction  and  ought  to   bo  quashed. 
Before  concluding  I  wish   to  add  that,  in   my 
opinion,  proceedings  of  this  kind  cannot  be  too 
narrowly  watched,  and  that  not  only  magistrates 
and  medical  men,  but  also  everyone  concerned 
in  causing  a  person  to   be   sent   to  a   limatio 
asylum,  ought  to  be  extremely  careful  to  avoid 
even  the  appearance  of   haste   or  impropriety* 
I  feel  very  strongly  that  Mr.  Hillman  had  much 
to  complain  of  as  regards  the  mode  in  which  he 
was  got  into  or  induced  to  enter  the  carriage  in 
which  he  was  taken  to  the  asylum;  and  if  the 
justices  had  been  in  any  way  parties  to  that  pro- 
ceeding I  should  have  looked  with  very  grave 
suspicion  on  the  bona  fidea  of  their  examination  of 
him  when  in  the  carriage.    But  their  affidavits 
satisfy  me  that  they  had  nothing  whatever  to  do 
with  Mr.  Hillman's  arrest,  and  that  to  say  that 
they  examined  him  when  already  on  the  way  to 
the  asylum  is  to  say  that  which,  though  true  in  a 
sense,  is  not  true  if  what  is  meant  is  that  the 
justices  had  made  up  their  minds  to  send  him 
there  before  they  themselves  had  seen  him,  and 
regardless  of  the  opinion  they  might  form  after 
seeing    him.     Mr.  Hillman   was    got    into    the 
carriage  by  the  relieving  officer  and  the  policeman 
in  the  expectation  that  the  justices  would  make  an 
order  authorising  him  to  be  taken  to  the  asylum ; 
but  he  was  not  in  any  accurate  sense  being  taken 
there  before  their  order  had  been  obtainea.    The 
fact,  however,  remains  that  he  was  improperly 
got  into  the  carriage,  and  he  did  not  get  out  of  it 
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nntil  he  arrived  at  the  asylum,  and  that  the  magis- 
trates* examination  of  him  consisted  of  a  view  of 
him  and  a  talk  with  him  whilst  in  the  carriage. 
Such  proceedings  cannct  be  approved ;  but  it  is 
one  thm^  to  disapprove  of  them  and  another  to 
hold  judicially  that  the  order  of  the  justices  was 
made  without  jurisdiction.  I  am  unable  to  come 
to  that  conclusion,  and  am  of  opinion  that  the 
appeal  ought  to  be  allowed,  and  that  the  order  of 
the  Divisional  Court  ought  to  be  discharged  with 
costs  here  and  below.  ^^^^j  ^„^^^ 

Solicitors  for  appellants,  Pahner  and  BuU,  for 
Gell,  Drake,  and  Lee,  Lewes. 

Solicitors  for  respondent,  Wynne  Boater,  Rand, 
and  Meade, 


May  6  a/nd  22, 1885. 
(Before  Bbxtt,  M.B.,  Baggallat  and  Bowek,  L.J  J.) 

Reg.  on  the  prosecution  of  The  Justices  op 
Devon  v.  The  Local  Government  Board,  (a) 

appeal  proh  the  queen's  bench  division. 

Highwa/y — Main  road — Bond  ceasing  to  he  ffwrn- 
pike  road  after  1870 — Order  declaring  road 
ought  to  cease  to  he  main  road — Highways  and 
Locomotives  Amendment  Act  1878  (41  Jjf  42  Vict. 
c.  77),  s.  16. 

Where  a  road  has  ceased  to  he  a  turnpike  road 
between  the  Slst  Dec.  1870  and  the  date  of  the 
parsing  of  the  Highways  and  Locomotives 
Amendment  Act  1878,  and  no  application  has 
heen  m>ade  under  the  first  paragraph  of  sect.  16  of 
that  Act  for  a  provisional  order  declaring  that 
such  road  ought  not  to  become  a  main  road,  and 
therefore  such  road  has  become  a  main  road  by 
sect.  13,  the  Local  Government  Board  has  pmoer, 
under  the  second  paragraph  of  sect.  16,  to  make 
a  provisional  order  declaring  that  such  road  has 
ceased  to  he  a  main  road  and  become  cm  ordinary 
highway. 

The  turnpike  trusts  of  certain  roads  in  Devon- 
shire expired  in  Nov.  1877.  No  application  was 
made  under  sect.  16  of  the  Highways  and  Loco- 
motives Amendment  Act  1878  (41  &  42  Vict. 
c.  77)  before  the  Ist  Feb.  1879  for  a  provisional 
order  declaring  that  the  roads  ought  not  to 
become  main  roads,  and  they  became  main  roads 
by  sect.  13.  (6) 

In  1884  the  justices  of  Devon,  acting  as  the 
county  authority,  applied  to  the  Local  Govern- 
ment Board  for  a  provisional  order  under 
sect.  16  (c),  declaring  tnat  the  roads  had  ceased 
to  be  main  roads  and  become  ordinary  highways. 

(a)  Reported  by  P.  B.  HUTOHINS,  Esq.,  Bftrrlster-at-Law. 

(6)  By  41  <Sk  42  Yiot.  o.  77,  8^  13,  roads  oeasing  to  be 
ttirnpike  roads  either  between  the  3lBt  Dec.  1870  and 
the  passing  of  the  Act,  or  after  the  passing  of  the  Act, 
are  to  become  main  roads. 

(c)  Sect.  16 :  If  it  appears  to  a  connt^  authority  that 
any  road  within  their  oopnty  which  within  the  period 
between  the  Slst  day  of  December  1870  and  the  oate  of 
the  passing  of  this  Act  ceased  to  be  a  tnmpike  road, 
onght  not  to  become  a  main  road  in  pursnance  of  this 
Act,  snch  authority  shall,  before  the  1st  day  of  Febmary 
1879,  make  an  apjplication  to  the  Local  Goyemment 
Board  for  a  provisional  order  declaring  that  such  road 
ought  not  to  become  a  main  road. 

Subject  as  aforesaid,  where  it  appears  to  a  county 
authority  that  any  road  within  their  county  which  has 
become  a  main  road  in  pursuance  of  this  Act  onght  to 
cease  to  be  a  main  roaa  and  become  an  ordinary  high- 
way, Buoh  authority  may  apply  to  the  Looal  Government 


The  Local  Government  Board  refused  to  niake 
an  order,  on  the  ground  that  they  had  no  juris* 
diction. 

The  Divisional  Court  (Lord  Coleridge,  G.J. 
and  Smith,  J.)  refused  a  mandamus. 

A  rule  nisi  was  granted  bv  the  Court  of  Appeal 
for  a  m^ndamiis,  directing  the  Local  Grovemment 
Board  to  entertain  and  determine  the  appHcatioii 
for  a  provisional  order. 

May  6.— Sir  F.  Herschell  (S.-G.)  and  ChanneU, 
for  the  Local  Government  Board,  showed  cause.— 
The  LocaI  Government  Board  do  not  wish  to  raise 
the  point  that  a  mandamus  will  not  lie,  but  they 
refused  the  applic>ation  for  a  provisional  order 
because  on  the  true  construction  of  the  statute 
they  have  no  authority  to  make  one.  The  effect 
of  the  words  "  subject  as  aforesaid,"  at  the  be- 
ginning of  the  second  paragraph  of  sect.  16,  is  to 
exclude  from  the  operation  of  that  clause  such 
roads  as  are  within  the  first  paragraph,  and  as 
to  which  an  application  might  have  beesi  made 
before  the  Ist  Feb.  1879. 

Charles,  Q.C.  and  Bu^ikniU,  for  the  county 
authority,  in  support  of  the  rule. — ^If  the  worda 
"  subject  as  aforesaid "  have  the  operation  con- 
tended for  on  the  other  side,  the  effect  is  that 
roads  such  as  those  now  in  question  must  always 
continue  to  be  main  roads,  now  matter  how  cir- 
cumstances may  change.  This  is  an  unreasonable 
result,  and  can  never  have  been  intended.  The 
words  only  mean  "  subject  to  the  provisions  of  the 
Act."  The  meaning  of  sect.  16  is  that  roads 
which  ceased  to  be  turnpike  roads  after  the  31st 
Dec.  1870,  and  as  to  which  no  application  was 
made  before  the  1st  Feb.  1879,  have  become  main 
roads  by  sect.  13,  and  will  continue  so  until  steps 
are  taken  to  alter  their  condition  under  the  second 
paragraph  of  Beet.  16.  ^^^  ^^  ^j, 

May  22. — ^Thc  following  judgments  were  de- 
livered : 

Brett,  M.B. — ^In  this  case  an  application  was 
made  for  a  momdamMis  directing  the  Local 
Grovemment  Board  to  consider  an  application  for 
a  provisional  order  under  the  Highways  and 
Locomotives  Amendment  Act  1878  (4l  &  &  Yict. 
c.  77),  s.  16,  and  no  objection  has  been  taken  on 
the  ground  that  mandamus  to  the  Local  Govern- 
ment Board  will  not  lie.  The  Local  (rovemment 
Board  thought  that  they  had  no  jurisdiction  under 
sect.  16,  and  accordingly  declmed  to  entertain 
the  application.  Whether  thev  were  right  in  the 
view  they  took  depends  entirely  on  the  constmc- 
tion  of  the  statute.  The  roads  in  question  had 
originally  been  turnpike  roads,  but  in  Nov.  1877 
they  ceased  to  be  so,  and  afterwards,  as  no  appli- 
cation was  made  under  the  first  clause  of  seot.  16, 
they  became  main  roads  under  sect.  13.  The 
order  now  asked  for  is  a  provisional  order  under 
the  second  clause  of  sect.  16,  declaring  that  the 
roads  have  ceased  to  be  main  roads  and  become 
ordinary  highways.    That  clause  would  appear  to 

Board  for  a  provisioiial  order  declaring  that  snch  road 
has  ceased  to  be  a  main  road  and  become  an  ordinaiy 
higrhway. 

The  Local  Grovemment  Board,  if  cf  opinion  that  there 
is  probable  canse  for  an  application  under  this  seotion, 
shall  cause  the  road  to  be  inspected,  and,  if  satisfied  that 
it  onght  not  to  become  or  ought  to  cease  to  be  a  main 
road  and  become  an  ordinary  highway,  shall  make^  a 
proYisional  order  accordingly,  to  he  confirmed  as  herein- 
after mentioned. 
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be  larse  enough  to  give  jurisdiction  to  the  board 
to  make  the  order  asked  for,  unless  the  words 
"subject  as  aforesaid"  prevent  it  from  having 
that  effect.  It  is  contended  on  behalf  of 
the  respondents  that  the  power  given  by  the 
clause  in  question  is  so  fettered  and  controlled  by 
the  words  **  subject  as  aforesaid  "  that  the  Local 
Government  Board  has  no  jurisdiction  to  make 
the  order  which  is  asked  for  in  the  present  case. 
The  earlier  sections  of  the  Act  deal  with  highway 
authorities  and  the  mode  of  payment  of  certain 
expenses,  and  make  certain  other  provisions. 
Then,  hj  sect.  13,  roads  ceasing  to  be  turnpike 
roads,  either  between  the  end  of  1870  and  the  date 
of  the  Act,  or  after  the  date  of  the  Act,  are  to 
become  main  roads.  Under  that  section  no  steps 
need  be  taken  by  anyone  to  cause  the  roads  to 
become  main  roads.  But  such  a  road  may 
be  prevented  from  becoming  a  main  road  by 
the  interference  of  the  county  authority  and  the 
Local  Government  Board  under  the  first  clause 
of  section  16.  If  such  interference  takes 
place  the  road  becomes — or,  rather,  remains — 
an  ordinary  highway,  and  does  not  become  a  main 
road,  as  it  otnerwise  would  under  sect.  13.  By 
sect.  15  the  county  authority  has  power,  on  the 
application  of  the  highway  authority,  to  declare 
that  an  ordinary  highway  shall  4>ecome  a  main 
road.  We  must  consider  what  power  is  given  by 
sect.  16  with  regard  to  such  roaas  as  have  become 
main  roads  under  sects.  13  and  15.  If  the  second 
clause  of  sect.  16  did  not  begin  with  the  words 
**  subject  as  aforesaid,'*  I  do  not  see  how  it  could 
be  suggested  that  the  clause  did  not  include  and 
apply  to  roads  which  have  become  main  roads 
under  sect.  18,  in  the  absence  of  any  interference 
under  the  first  clause  of  sect.  16 ;  and  I  cannot  see 
how  the  words  "  subject  as  aforesaid "  can  have 
the  effect  contended  for  on  behalf  of  the  respon- 
dents— that  is  to  say,  the  effect  of  preventing  the 
words  which  follow  them  from  applying  to  roads 
which  haye  ceased  to  be  turnpike  roads  between 
the  end  of  1870  and  the  date  of  the  Act,  and  have 
become  main  roads  in  the  absence  of  an  appli- 
cation for  a  provisional  order  before  the  Ist  Feb. 
1879  under  the  first  clause  of  sect.  16.  The  Act 
provides  for  declaring  ordinary  highways  to  be 
main  roads  and  for  declaring  main  roads  to  bo 
ordinary  highways,  as  circumstances  may  from 
time  to  time  require ;  and  it  would  seem  strange, 
in  the  absence,  apparently,  of  any  sufficient  reason, 
to  except  a  particular  class  of  main  roads,  and  to 
fetter  the  power  of  the  Local  Government  Board 
with  regard  to  such  main  roads  in  the  manner 
suggested.  I  think  the  real  meaning  of  the 
words  "subject  as  aforesaid  "is  "subject  to  all 
the  previous  provisions  of  the  Act  with  regard  to 
the  management  of  the  roads ; "  but,  whether  this 
is  their  true  meaning  or  not,  I  do  not  think  they 
can  be  construed  according  to  the  respondents' 
contention.  I  am  therefore  of  opinion  that  the 
rule  ought  to  be  made  absolute  for  a  mandamua, 

BA.66ALLAT,  L.J. — I  am  of  the  same  opinion. 
By  sect.  13  of  the  Act  roads  which  cease  to  be 
turnpike  roads  either  between  the  3l8t  Dec.  1870  and 
the  oate  of  the  Act,  or  after  the  date  of  the  Act, 
are  to  become  main  roads.  By  sect.  15  the 
county  authority  may  declare  an  ordinary  road 
to  be  a  main  road  on  the  application  of  the  high- 
way authority.  Sect.  16  provides  for  the  con- 
version of  main  roads  into  ordinarv  highways. 
The  first  clause  applies  to  roads  which,  in  tne 
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absence  of  interference,  would  become  main  roads 
by  virtue  of  sect.  13,  and  provides  for  an  appli- 
cation before  1st  Feb.  lo79  to  prevent  their 
becoming  main  roads.  By  the  second  clause, 
"subject  as  aforesaid,  where  it  appears  to  a 
county  authority  that  any  road  within  their 
county  which  has  become  a  main  road  in  pur- 
suance of  this  Act  ought  to  cease  to  be  a  main 
road  and  become  an  ordinary  highway,"  they 
may  apply  for  a  provisional  oraer  for  that 
purpose.  If  it  were  not  for  the  words  "  subject 
as  aforesaid,"  there  could  be  no  doubt  that  this 
clause  would  apply  to  the  present  case  ;  but  it  is 
suggested  on  behalf  of  the  respondents  that  those 
woras  mean  "  in  any  other  case  than  that  already 
mentioned."  1  think  the  natural  meaning  is  not 
this,  but  is  "subject  to  all  the  provisions  pre- 
viouslv  made."  This  appears  to  me  to  be  the 
sensible  and  reasonable  construction,  whereas  the 
other  would  produce  this  difficulty :  that  a  road 
which  had  ceased  to  be  in  the  nature  of  a  main 
road — as,  for  instance,  where  some  other  means  of 
communication  had  been  made — would  always 
continue  to  be  a  main  road  within  the  meaning  of 
the  Act,  and  there  would  be  no  means  of  causing 
it  to  be  declared  an  ordinary  highway. 

BowBN,  L.J. — I  am  of  the  same  opinion.  I 
think  the  words  of  the  second  clause  of  sect.  16 
support  the  appellants'  contention,  unless  the 
effect  is  c;zt  aown  by  the  words  "subject  as 
aforesaid."  Whatever  the  previous  provisions 
may  be  which  are  intended  to  be  referred  t3  by 
those  words,  I  find  none  which,  giving  the  words 
their  natural  sense,  are  inconsistent  with  the 
wider  construction  contended  for  on  behalf  of 
the  appellants.  ^^  ^^^^^ 

Solicitors  for  the  appellants,  Coohe  and  Jone$, 
for  Michelmore,  Exeter. 

Solicitors  for  the  Local  Government  Board, 
Sharpe,  Parheri,  and  Co, 


HIGH  COURT  OF  JUSTICE, 

QUEEN'S  BENCH  DIVISIOX. 

Tuesday,  March  31, 1885. 

(Before  Mathsw  and  Smith,  JJ.) 

Kkioht  v.  Bowers,  (a) 

Sale  of  Food  and  Drugs  Act  1875  (38  ^  39  Viet. 
c.  63),  s,  6 — Sale  of  Food,  Src,  Act  Amendment 
Act  1879  (42  &•  43  Vict.  c.  30),  s.  ^—Tradesnum 
supplying  different  article  from  that  dema/nded 
by  purchaser. 

Sect.  6  of  the  Sale  of  Food  and  Drugs  Act  1875 
(38  ^  39  Vict,  c,  63),  as  interpreted  by  and  read 
together  with  sect.  2  of  the  bale  of  Food  and 
Drugs  Act  Amendment  Act  1879  (42  ^  43  Vict, 
c.  30)  is  not  limited  to  cases  of  mixing  and  aduUe- 
roUing  only,  but  applies  also  to  cases  where  a/n 
article  entirely  different  from,  and  not  being  of 
the  nature  or  substance  or  quality  of  the  article 
demanded  by  the  purchaser,  is  sullied  by  the 
seller;  and  therefore  a  tradesman,  who  in  re- 
sponse  to  a  request  for  "saffron"  ewppliee  a 
customer  with  "  sa/vin^*  comes  within  and  is  liahle 
to  the  penalty  imposed  by  sect.  6  of  the  Act  of  1875. 

(a)  Beported  by  Hknbt  Lxioh,  Esq.,  Barrifter«t-Lftw. 
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This  was  a  case  under  the  20  &  21  Vict.  o.  45, 
stated  by  the  stipendiary  mafristrate  for  the 
district  of  the  borough  ox  Stoke*upon-Trent,  in 
the  county  of  Stafford. 

At  a  pet^  sessions  holden  at  Fenton,  in  the 
parish  of  Stoke-upon-Trent  aforesaid,  on  the 
24th  Oct.  1884,  the  respondent  Samuel  Bowers, 
a  herbalist,  carrying  on  business  at  Longton,  in 
the  said  parish,  was  charged,  on  an  information 
and  complaint  preferred  and  issued  aG:ainst  him 
at  the  instance  of  the  appellant.  Knight,  an 
inspector  duly  appointed  under  the  Sale  of 
Food  and  Drugs  Act  1875,  for  that  he,  the 
respondent,  did  on  the  16th  Aug.  1884,  in  the 
parish  of  Stoke-upon-Trent,  unlawfully  sell,  to 
the  prejudice  of  one  Sarah  Anne  Onions,  the 
purciiaser,  a  certain  drug,  to  wit,  savin,  which 
was  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded  by  such  purchaser,  contrary 
to  the  provisions  of  the  statute;  and  at  the 
hearing  of  the  said  information  and  complaint 
the  following  were  proved  or  admitted  to  be  the 
facts !'~~ 

On  the  16th  Aug.  1884  the  said  Sarah  Anne 
Onions,  the  purchaser,  went  to  the  shop  of  the 
respondent  Bowers,  and  then  and  there  demanded 
of  him  and  requested  him  to  sell  to  her  a  quantity 
of  saffron,  without  any  intention  of  using  it  for 
medicine  or  any  other  purpose  than  that  of 
analysis,  and  did  not  state  to  the  respondent  that 
it  was  required  for  any  medicinal  purpose.  The 
respondent  thereupon  then  delivered  to  her  a 
certain  article,  for  which  she  paid  to  him  the  sum 
of  3d.,  the  price  demanded  oy  him  for  the  said 
article. 

Immediately  on  the  completion  of  the  pur- 
chase the  said  S.  A.  Onions  mformed  the  respon- 
dent that  she  had  made  the  purchase  for  the  pur- 
pose of  having  the  article  supplied  by  nim 
analysed  by  the  public  analyst,  and  she  then 
thereupon  (uvided  it  into  three  parts,  and  delivered 
one  part  to  the  respondent,  and  the  other  two 

Sarts  to  the  appellant.  As  such  inspector,  who 
uly  delivered  one  of  such  parts  to  the  public 
analyst  for  the  county  of  Stafford. 

The  public  analyst  certified  that  the  article 
supplied  was  not  "  saffron,"  and  at  the  hearing  of 
the  information  before  the  magistrate  he  proved 
that  it  was  '*  savin;"  and  he,  as  well  also  as  a  doctor 
of  medicine  and  a  pharmaceutical  chemist,  who 
were  also  called  and  examined  as  witnesses  for 
the  appellant,  testified  that  "saffron"  and 
"  savin  '  were  both  articles  included  in  the  British 
Pharmacopoeia,  but  that  they  were  dissimilar  in 
colour,  size,  shape,  and  appearance,  and  had 
diverse  medicinal  properties,  saffron  being  .used 
mainly  in  the  treatment  oF  measles,  and  as  a 
colouring  agent,  and  " savin"  being  sometimes 
improperly  used  in  :he  preparation  of  a  decoction 
which  is  administered  for  the  purpose  of  pro- 
curing abortion. 

It  was  not  contended  or  attempted  to  bo  proved 
that  the  article  supplied  by  the  respondent  had 
been  in  any  way  adulterated ;  and  it  was  ad- 
mitted and  proved  to  be  in  its  natural  condition, 
unadulterated,  and  not  admixed  or  compounded 
with  any  other  drusr,  article,  or  ingredient. 

The  appellant  relied  on  the  simple  fact  that 
"  savin,"  the  .article  supplied  by  the  respondent, 
was  "not  of  the  nature  and  quality  of  the  arlicle 
demanded  by  the  purchaser,"  viz.,  "  saffron."  The 
respondent  did  not  call  any  witnesses,  but  con- 


tended  that,   as   no  adulteration  or  improper 
mixture  had  taken  place,  the  statute  did  not 

apply. 

The  magistrate  was  of  opinion  that  the  respon* 
dent's  contention  was  correct,  and  that  the 
preamble  of  the  repealed  Act  of  1872  (35  &  36 
Vict.  c.  74),  and  that  of  the  Act  of  1875  (38  &  39 
Vict.  c.  63)  showed  clearly  that  the  only  object  of  the 
law  was  to  prevent  the  adulteration  of  articles  o! 
food  and  drugs,  and  to  insure  the  selling  of  them 
in  a  pure  and  genuine  condition,  and  that  it 
was  not  intended  to  make  it  an  offence  to  sell 
an  article  that  was  pure  in  itself,  though  it  was 
not  the  artiole  demanded.  Accordingly  he  dis- 
missed the  information  and  complaint  without 
calling  on  the  respondent  to  give  any  evidence. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate's  decision  was  right  in 
point  of  law  ? 

If  the  court  should  be  of  opinion  that  the  decision 
of  the  magistrate  was  right,  the  information  and 
complaint  were  to  stand  dismissed ;  but,  if  the 
court  should  be  of  opinion  that  sach  decision  was 
wrong,  and  that  the  respondent  ought  to  have 
been  called  upon  for  his  defence  upon  the  facts, 
then  the  case  was  to  be  remitted  to  the  magis- 
trate with  the  opinion  of  the  court  thereon. 

Bosanquety  Q.C.,  for  the  appellant,  the  inspector, 
argued  that  the  conclusion  at  which  the  magis- 
trate had  arrived  in  the  matter  was  erroneous. 
By  supplving  "  savin  "  for  "  saffron  "  the  respon- 
dent naa  brought  himself  within  the  terms  of 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act  1875 
(38  &  39  Vict.  c.  63).  The  article  supplied  by  him 
to  the  purchaser  was  not  of  the  nature  of  the 
article  aemanded  by  the  latter,  and  that  was  an 
offence  by  the  express  words  of  that  section.  The 
Act  was  not  confined  to  cases  of  adulteration, 
and  sect.  6,  which  created  a  new  offence,  was 
intended  to  meet  the  present  objection  that  it 
was  so  confined.  By  sect.  2  of  the  Sale  of  Food 
and  Drugs  Act  Amendment  Act  1879  (42  &  43 
Vict.  c.  30)  the  words  "  of  the  nature,  substance 
and  quality,"  &c.,  in  sect.  6  of  the  Act  of  1875 
shall  oe  construed  in  the  disjunctive,  so  that  to 
supply  an  article  that  fails  in  anv  one  of  those 
conoitions  would  be  a  violation  of  the  Act  and  an 
offence  within  sect.  6,  which  was  passed  for  the 
protection  of  the  uneducated  and  poorer  classes, 
who  in  all  probability  would  be  unable  to  distin- 
guish the  difference  between  **  savin "  and 
"  saffron "  or  coffee  and  chicory,  or  between 
other  drugs  and  articles  which  may  somewhat 
resemble  each  other  in  appearance.  The  magis- 
trate should  have  followea  and  acted  upon  the 
words  of  sect.  6  in  preference  to  the  preamble  of 
the  Act,  on  which  latter  it  is  submittea  he  placed 
too  exclusive  a  reliance.  A  contrary  construction 
to  that  now  contended  for  by  the  appellant  would 
not  only  reduce  the  Act  to  a  nullity,  but  would 
even  render  it  positively  mischievous,  inasmuch 
as  the  consequence  would  be,  that  a  tradesman 
who  merely  mixed  an  article  with  some  other,  it 
might  be,  harmless  ingredient,  as,  for  instance, 
coffee  with  chicory,  or  butter  with  lard,  would 
thereby  commit  an  offence  and  render  himself 
liable  to  a  penalty,  whilst  another  tradesman  who 
should  supply  an  entirely  different  article  to  that 
which  a  customer  demanded  would  escape  soot 
free  from  any  penalty  whatever.  The  section 
clearly  contemplates   and   renders   liable  to  a 


IfAGISTRATES'   OASES. 


648 


Q.B.  Div.] 


Knight  r.  Bowers. 


[Q.B.  Div. 


penalty  the  act  of  selling  an  article  different  in 
name,  in  character,  or  in  quality  from  that  which 
is  demanded ;  and  it  is  submitted  that  the  case 
must  go  back  to  the  magistrate  upon  the  question 
of  the  proper  legal  construction  of  the  statute. 

The  respondent  did  not  appear. 

Mathew,  J, — ^In  my  opinion  the  learned  stipen- 
diary magistrate  was  wron^  in  the  view  which 
he  took  of  the  statute  on  this  question,  and  con- 
sequently the  case  must  be  remitted  to  him.    The 
reason  and  ground  of  his  decision  is  stated  by 
him,  at  the  end  of  the  case,  as  being  that,  in  his 
judgment,  it  was  not  the  intention  of  the  framers 
of    the   statute   in   question,    the   Act  of  1875 
(38  &  39  Vict.  c.  63),  that  the  selling  an  article  of 
food  or  a  drug,  pure  and  genuine  in  itself,  but 
not  being  the  precise  article  demanded  by  the 
purchaser,  should  be  an  offence  subjecting  the 
seller  to  a  penalty ;  and  he  referred  to  and  relied 
on  the  preamble  of  both  the  repealed    Sale  of 
rood  and  Drugs  Act  1872  (35  &  m  Vict.  c.  74), 
and  the  repealing  Act  of  1875  (38  &  39  Vict. 
c.  63),  as  su|>porting  his  view,  and  showing  that 
the  only  object  of  the  law  was  to  prevent  the 
adulteration  of  articles  of  food  and  drugs,  and 
to  insure  the  selling  of   these  in  a  pure  and 
ffonuine  condition.      Now,  in   my  opinion,    the 
learned  magistrate  has  put  too  larffo  an  interpreta- 
tion upon,  and  given  too  much  effect  to,  the 
language  of  the  preamble  of  the  Act  of  1875. 
The  preamble  of  that  Act  recites  that  "it  is 
desirable  that  the  Acts  now  in  force  relating  to 
the  adulteration  of  food  should  be  repealed,  and 
that  the  law  regarding  the  sale  of  food  and  drugs 
in    a    pure  and   genuine    condition    should    be 
aniended."    This,  although  venr  wide  no  doubt, 
and  seemingly  referring  to  adulteration  alone, 
cannot,  I  thmx,  be  held  to  control  all  the  subse- 
quent sections  of  the  Act,  or  as  showing  that 
every  one  of  them  must  necessarily  be  construed 
as  applying  solely  to  adulteration;   and  if  any 
doubt  existed  with  regard  to  the  construction  of 
the  preamble,  it  would,  I  think,  be  removed  upon 
a  closer  inspection  of   sect.  6  of   the  Act,  as 
interpreted  by  sect.  2  of  the  subsequent   Act, 
the  Sale  of  Food  and  Drugs  ^ct  Amendment 
Act  (42  &  43  Vict.  o.  30).  That  6th  section  enacts 
that  "  no  person  shall  sell  to  the  prejudice  of  the 
purchaser  any  article  of  food  or  any  drug  which 
is  not  of  the  nature,  substance,  and  quality  of  the 
article  demanded  by  such  purchaser,*'  under  a 
penalty  not  exceeding  20Z.  for  each  such  offence. 
Then  comes  sect.  2  of  the  amending  Act  of  1879, 
which  provides  that  "  it  shall  be  no  defence  to 
any  prosecution  under  the  provisions  of  the  prin- 
cipal Act "  (the  Act  of  1875)  "  to  prove  that  the 
article  of  food  or  drug  in  question,  though  defec- 
tive in  nature,  or  in  substance  or  in  quality,  was 
not  defective  in  all  three  respects ;      thus  evi- 
dently construing  the  words  "  any  drug  which  is 
not  of  the  natnrei  substance,  and  quauty  of  the 
article  demanded,"  as  meaning  any  drug  defective 
in  its  nature,  or  in  substance,  or  in  quality ;  so 
that  sect.  6  must  be  read  as  if  it  ran  "  no  person 
shall  sell,  &c,,  any  drug  which  is  not  of  the  nature 
or  substance  or  quality  of  the  article  demanded," 
&c.     In  this  case  the  article  demanded  by  the 
purchaser  was  "  saffron,"  and  that  which  was 
sold  and  delivered  to  her  by  the  respondent  was 
"savin,"  an  entirely  different  article  in  every 
respect,  though  probably,  as  one  may  conolude. 


the  two  drugs  may  somewhat  resemble  each  other 
in  eztei*nal  appearance.  Now,  if  the  statute  were 
really  limitea  to  and  dealt  with  adulteration  only, 
it  would  be  binding  on  the  court  so  to  hold ;  a 
construction,  however,  which  would  lead  to  the 
escape  of  numerous  and  daily  offenders ;  for  in- 
stance, those  who,  where  butter  is  asked  for,  sell 
a  substance  which  contains  not  an  atom  of  the 
desired  article,  or  who  supply  chicory  and  nothing 
else  in  place  of  coffee,  and  sell  boiled  and  ex- 
hausted tea  leaves  as  tea  fit  for.  the  purchaser's 
use  and  consumption.  Cases  of  this  kind  all 
seem  to  me  to  be  within  the  language  of  the  Act, 
and  the  mischief  it  was  directed  against;  and 
therefore,  without  saying  that  the  learned  magis- 
trate should  have  convicted  the  respondent  in 
this  case,  it  is  my  clear  opinion  that  he  should 
have  entertained  and  gone  into  the  inquiry,  on 
the  assumption  that  the  Act  of  Parliament  was 
applicable  to  the  case  before  him;  and  conse- 
quently the  case  must  be  remitted  to  him  with 
this  expression  of  the  opinion  of  the  court. 

Smith,  J. — I  am  of  the  same  opinion,  for  I 
cannot  at  all  see  my  way  to  construing  sect.  6 
otherwise  than  as  Mr.  Bosanquet,  on  the  part  of 
the  i^pellant,  has  asked  us  to  construe  it,  and  I 
think,  therefore,  that  we  must  adopt  his  construc- 
tion.   At  the  same  time  I  must  say  that  I  very 
much  doubt  whether,  when  this  Act  was  passed, 
it  was  the  intention  of  the  Legislature  to  molude 
within  its  penal  provisions  a  case  like  the  present, 
and  to  enact  that,  where  one  drug  is  demanded, 
and  another  and  different  one — albeit  perfectly 
pure  and  genuine—  is  deHvered,  and  although 
the  seller,  for  aught  that  appears,  as  here,  may 
have  bond  fide   believed  he  was  delivering  the 
article  demanded,  he,  the  seller,  should  thereby 
be  committing  an  offence  rendering  him  liable  to 
a  pecuniary  penalty.    But  however  that  may  be, 
I  cannot  get  out  of  the  words  6i  sect.  6.    The  Act 
itself  (the  Act  of  1875)  is  entitled  "  An  Act  to 
repeal  the  Adulteration  of   Food  Acts,  and  to 
make  better  provision  for  the  sale  of  food  and 
drugs  in  a  pure  state,"  which  of  course  means 
that  they  should  be  unadulterated ;  and  the  pre- 
amble is  in  the  words  and  to  the  effect  alres^y 
stated  by  my  brother  Mathew ;  and  of  course,  as 
he  has  alreaay  observed,  neither  title  nor  preamble 
is  sufficient  alone  to  control  the  express  wording 
of  the  subsequent  sections  of  the  Act.    Now,  by 
sect.  3,  the  mixing  of  ingredients  injurious  to 
health  with  any  article  of  food,  with  intent  to 
sell  the  same,  is  penally  prohibited;  sect.  4  is 
directed  against  the  mixing,  or  permitting  to  be 
mixed,  with  drugs  any  in^edients  deleterious  to 
health;   and  by  sect.  5   it  is  provided  that  it 
shall  be  a  defence  if  the  accused  person  proves 
to  the  court's    satis&ction   that    he    did    not 
know  that  the   article    had    been    so    mixed. 
Then  comes   sect.  6,  which  is  the  all-important 
section  in  the  present  case,  and  that  section,  when, 
as  I  apprehend  must   be  done,  we  read  into  it 
sect.  2  of  the  subsequent  amending  Act  of  1879 
(42  &  43  Vict.  c.  30),  which  has  already  been  read 
and  referred  to  by  my  brother  Mathew,  must  be 
held  to  enact  as  foilows :  "  No  person  shall  sell  any 
drug  which  is  not  of  the  nature  or  substance  or 
quahty  of  the  article  demanded,"  &c.    If,  then, 
a  person  asks  for  "  saffron  "  and  the  seller  sells 
him  "  savin,"  or  vice  vend,  the  question  arises, 
has  the  sdler  sold  any  drug  which  is  not  of  the 
*'  nature  of  the  article  demanded?"    There  can 
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be  no  doubt  that  he  has,  and  of  course  therefore 
has  brought  himself  within  the  terms  of  this  Act 
of  Parliament.  I  cannot  escape  from  this  reading 
and  construction  of  the  section,  although,  as  I 
said  at  first,  I  entertain  much  doubt  whether  the 
Legislature,  when  it  passed  that  Act,  amending  it 
as  they  do  by  the  subsequent  Act  of  1879,  intended 
that  what  has  been  donQ  by  the  respondent  here 
should  be  an  offence.    The  case  must  be  remitted. 

Case  remitted  to  the  magistrate. 
Solicitors  for  the  appellant,  Thos.  White  and 
Sons,  agents  for  Sand,  Blakiston,  Evenit,  and 
Hand,  StafiFord. 


Tuesday,  March  31, 1885. 
(Before  Geove  and  Lopes,  JJ.) 
MooBHousE  V.  Linnet  and  Ashton. 
Thorpe  v.  Linnet  and  Ashton.  (a) 

Municipal  corporation — Election  of  councillors — 
domination  paper — Signature  of  assenting  bur* 
gess — Inaccurate  description  on  burgess  roll — 
Municipal  Corporations  Act  1882  (45  ^  46  Vict. 

.   c.50),».24L 

By  sect.  241  of  the  Municipal  Corporations  Ad  1882 
(45  ^  46  Vict.  c.  60),  "  no  misnnmer  on  inaccii- 
rate  description  of  any  person,  body  corporate,  or 
place  named  in  any  schedule  to  the  Municipal 
Corporations  Act  18S5,  or  in  any  roll,  list,  notice, 
or  voting  paper  required  by  this  Act,  shall  hinder 
the  full  operation  of  this  Act  with  respect  to  that 
person,  tody  corporate,  or  place,  provided  the 
description  of  thai  person,  body  corporate,  or 
place  oe  S7ich  as  to  be  commonly  understood." 

At  an  election  of  town  counciUoi's  the  nominaiions 
of  the  petitioners  were  objected  to  on  the  ground 
tliat  one  of  the  assenting  burgesses,  "  Charles 
Arthur  Burman,**  was  not  upon  the  burgess»roll, 
and  the  mayor  allowed  the  objection,  and  declared 
the  respondents  duly  elected. 

The  assenting  burgess,  whose  full  and  correct  name 
was  "  Charles  Arthur  Burman,"  was  entered  on 
the  burgess  roll  as  **  Charles  Burman  "  only. 

It  was  a  fact  in  the  special  case  that  "  Charles 
Arthur  Burman"  was  generally  hnown  to  his 
friends  as  "  diaries  Burman,"  and  the  descrip^ 
Hon  in  the  burgess  roll  would,  by  any  one 
acquainted  with  Cliarles  Arthur  Burman,  have 
been  commonly  tmderstood  to  refer  to  the  said 
Charles  Arthur  Burman,  and  to  no  other  person. 

Held,  thai  the  m^x/yor  was  right  in  allowing  the 
objection,  cmd  that  it  was  not  a  "misnomer  or 
incLccurate  description"  within  the  meanijig  of 
sect.  241  of  the  Municipal  Corporations  Act  1882. 

The  words  "  commonly  understood  "  in  the  above 
section  mean  commonly  understood  by  any  person 
comparing  the  nominaiion  paper  ani  the  bwrgess* 
roll. 

Bt  on  order  of  Wills,  J.  the  petitions  of  the 
petitioners  against  the  return  of  the  respondents, 
as  councillors  for  the  Bukinfield  Ward,  in  the 
borough  of  Stalybridge,  were  consolidated,  and 
the  case  raised  by  the  petitions  respectively  stated 
as  a  special  case  for  the  opinion  of  the  High  Court 
of  Justice. 

Special  Case. 
1.  The  borough  of  Stalybridge,  in  the  counties 
of  Lancaster  and  Chester,  is  divided  into  four 

*•)  BiportBd  by  B.  D.Boksit,  C«|.,  Banister-ftt-lAw. 


wards,  one  of  which  is  called  the  Duldnfield 
Warcl,  and  the  election  of  the  two  councillors  for 
the  said  ward  was  appointed  to  be  holden-on  the 
Ist  Nov.  1884.  The  petitioners,  Sydney,  Moor- 
house,  and  Daniel  Thorpe,  and  the  respondents, 
Nathan  Edward  Linney  and  Joseph  Ashton,  were 
respectively  candidates  at  the  said  election,  and 
the  said  respondents  have  respectively  been 
declared  to  be  duly  elected  in  the  manner  herein- 
after  appearing.    " 

2.  The  petitioners  and  respondents  were  respec- 
tively duly  qualified  to  be  elected,  and  were 
respectively  duly  nominated,  unless  the  objection 
to  the  respective  nomination  papers  of  the  peti- 
tioners hereinafter  mentioned  ana  allowed  by  the 
mayor  of  Stalybridge,  was  a  valid  objection. 

3.  The  following  is  a  copy  of  the  nomination 
paper  of  the  petitioner  Sydney  Moorhouse,  which 
was  dulv  sijopaed  by  the  persons  whose  names 
appear  therein  as  proposer,  seconder,  and  assent- 
ing burgesses  respectively,  who,  unless  the  said 
objection  allowed  by  the  mayor  was  a  valid 
obiection  thereto,  were  respectivelv  entitled  to 
subscribe  the  same,  and  subject  to  the  said  objec- 
tion the  said  nomination  paper  was  in  all  respects 
good  and  sufficient : 

Nomination  Papnb. 

Borough  of  Stidrbridge. 

Eleotion  of  oonnoillors  for  Dnkiimeld  Ward,  ia  th« 
said  borough,  to  be  held  on  tibe  lat  day  of  Norember 
1884. 

We  the  nnderaigned,  being  reepeotiTely  busesses, 
hereby  nominate  the  following  person  as  a  oandioate  at 
the  said  election : 


Sumune.         OthtrName. 

▲bode. 

J>eMSllllliOD. 

Moorhonse. 

Sydney. 

OffCheetham 

Hill-road, 

Stalybridg^. 

Brass 

Founder. 

We  the  undersigned,  being  respeotively  bnrgeaBae, 
hereby  aaaent  to  uie  nomination  of  the  aboTe-named 
person  as  a  candidate  at  the  said  eleotion. 

Dated  this  24th  day  of  October  1884. 


SignAtore. 


Charles  Arthur  Barman, 


Namber  on  burgesa  roQ,  wiOi  tte 
tnud  or  polling  dlfttriet.  If  «ay, 
having  a  distiiirt  anmbering. 


467,  Bnkinfield  Ward  Felling 
District. 


4.  The  nomination  paper  of  the  petitioner,  Daniel 
Thorpe,  was  subscribed  by  the  same  proposer, 
seconder,  and  assenting  burgesses  respectively, 
and  was  in  all  respects  precisely  similar  to  that 
of  which  a  copy  is  set  forth  in  the  last  paragraph 
except  that  tne  surname,  other  names,  phice  of 
abode,  and  description  of  the  said  Daniel  Thorpe, 
were  therein  correctly  inserted  instead  of  those 
of  the  said  Sydney  Moorhouse. 

5.  On  the  25th  Oct.  1884,  which  was  the  day 
after  the  last  day  for  the  delivery  of  nomination 
papers,  the  mayor,  accompanied  by  the  assistant 
town  clerk,  duly  attended  at  the  town  hall,  when 
an  objection  in  writing  to  the  nominations  of  the 
petitioners  respectivelv  was  handed  into  the 
mayor,  the  ground  of  objection  being  that  one  of 
the  asseutors,  Charles  Arthur  Bumam,  was  not 
upon  the  burgess  roll,  and  therefore  was  ineligible 
to  subscribe  to  such  nominations.  The  mayor 
allowed  the  said  objection,  and  decided  that  the 
nominations  were  bad,  upon  the  grounds  that  <Hie 
of  the  assentors,  upon  the  two  nomination  papers, 
namod  Charles  Aithur  Barman,  was  not  a  bui^gess 


^G^ISTRATES'  CASES. 


^4^ 


Q.B.  Dn\]         MooRHOUSB  v.  Linnet  and  Ashton  ;  Thorpe  v.  Linnet  and  Ashton.        [Q.B.  Div. 


of  the  borough  of  Stalybridge  his  name  not 
appearing  upon  the  burgess  list  for  the  borough. 
The  respondents,  Kathan  Edward  Linnej  and 
Joseph  Ashton,  were  declared  duly  elected. 

6.  The  said  Charles  Arthur  Burman,  who  sub- 
scribed the  said  nomination  papers  of  the  peti- 
tioners respectively,  was  duly  qualified  to  be 
enrolled  on  the  ward  roll  for  the  said  Dukinfield 
Ward,  and  the  names  Charles  Arthur  Burman 
was  the  surname,  and  other  names  in  full  of  the 
person  who  was  intended  to  be  enrolled  in  the 
ward  roll  for  the  said  Dukinfield  Ward  by  the 
name  of  Charles  Burman.  The  number  (467) 
pfiren  in  the  said  nomination  papers  respectively 
as  the  number  on  the  burgess-roll  of  the  said 
Charles  Arthur  Burman  is  the  number  on  the 
waM  roll  of  the  said  Charles  Burman. 

7.  The  said  Charles  Arthur  Burman,  and  his 
brother  Joseph  Burman,  live  together  as  joint 
occuniers  at  No,  61,  Caroline-street,  in  that  part 
of  tne  township  of  Dukinfield  which  is  in  the 
municipal  borough  of  Stalybridge,  and  carry  on 
business  there  as  butchers  in  partnership  under 
the  style  or  firm  of  "  Burman  Brothers,  "  Bur- 
man, Butcher,"  appears  over  the  door  of  the 
said  No.  61,  Caroline-street.  The  said  Joseph 
Barman  is  enrolled  in  the  ward  roll  for  the  said 
Dukinfield  Ward,  and  his  number  in  such  roll  is 
466. 

8.  There  was  no  other  person  of  the  name  of 
"Charles  Burman"  or  "Charles  Arthur  Bur- 
man "  residing  at  the  said  address  or  elsewhere  in 
the  said  ward.  The  said  Charles  Arthur  Burman, 
and  his  brother  the  said  Joseph  Burman,  were  at 
the  time  of  the  last  revision,  and  of  the  said 
election,  the  only  persons  of  the  name  of  Burman 
residing  in  the  said  ward  or  in  the  said  borough 
of  Stalybridge,  afid  in  the  occupation  of  any 
qualifying  property  therein.  Charles  Arthur 
Barman  was  generally  known  to  his  friends  as 
Charles  Burman,  and  the  name  Charles  Burman, 
and  the  description  in  the  said  roll  would,  by  any 
one  acquainted  with  Charles  Arthur  Burman, 
have  been  commonly  understood  to  refer  to  the 
said  Charles  Arthur  Burman,  and  to  no  other 

gerson.  Anyone  who  did  not  know  the  said 
Iharles  Arthur  Burman,  but  who  had  inquired 
for  him  by  the  name  of  Charles  Burman,  and  the 
description  in  the  said  roll,  or  by  the  name  of 
Charles  Burman  alone,  would  have  been  directed 
to  the  said  Charles  Arthur  Burman,  and  to  no 
one  else.  There  was  no  doubt  of  the  identity  of 
Charles  Arthur  Burman,  who  subscribed  the  said 
nonaination  papers,  with  the  Charles  Burman 
whose  name  appeared  on  the  said  roll. 

9.  The  foUowmg  is  a  copy  of  the  said  entry  in 
the  said  roll.     [This  is  described  in  the  jud^ent.] 

10.  At  the  time  when  the  said  objection  was 
handed  in  to  the  mayor  there  were  present,  on 
behalf  of  the  petitioners,  the  petitioner  Daniel 
Thorpe,  and  John  Benshaw,  the  cashier  of  the 
petitioner  Sydney  Moorhouse,  and  on  behalf  of 
the  respondents  *^Thomas  Machell  and  Charles 
Johnson.  There  were  also  other  persons  repre- 
senting candidates  for  other  wards  present. 
Before  the  mayor  save  his  decision  the  said 
Daniel  Thorpe  told  him  two  or  three  times  that 
Charles  Artnur  Burman  was  the  same  person  as 
the  said  Charles  Burman  mentioned  in  the  bur- 
gesfr-roUy  that  he  lived  in  Caroline-street  at 
the  number  mentioned  in  the  borgess-roll, 
and    that   there    was   no    other    Charles  Bur- 


man at  that  house,  in  that  street,  or  in  the 
ward,  and  the  said  John  fienshaw  also  said  the 
same.  No  person  contradicted  the  statements  of 
the  said  Daniel  Thorpe  and  the  said  John  Ben- 
shaw  (as  was  the  fact)  to  have  told  the  truth,  but 
said  he  was  bound  by  the  burgess-roll  that  it  was 
not  within  his  province  to  amend  the  burgess- 
roll  ;  that  that  was  the  revising  barrister's  dut^, 
and  allowed  the  objection,  givmg  his  decision  m 
writing  as  hereinbefore  set  out  in  the  fifth 
paragraph. 

11.  The  mayor  had  no  personal  acquaintance 
with,  or  knowledge  of  either  the  said  Joseph 
or  Charles  Arthur  Burman. 

12.  Before  the  mayor  gave  his  said  decision,  the 
said  Daniel  Thorpe  told  him  that  his  decision,  if 
against  him  and  the  said  Sydney  Moorhouse, 
would  be  questioned  by  petition. 

13.  The  petitioners,  after  the  said  election,  in 
due  course  respectively  duly  petitioned  against 
the  return  of  the  respondents,  praying  tnat  it 
might  be  declared  that  the  said  respondents, 
Nathan  Edward  Linney  and  Joseph  Ashton,  were 
respectively  not  duly  elected,  and  that  the  said 
election  was  void.  A  copy  of  one  of  the  peti- 
tions is  annexed  to  this  case,  and  marked  **  A." 

14.  The  petitioners  and  respondents  respectively 
have  agreed  that  the  court  shall  be  at  liberty  to 
draw  inferences  of  fact. 

15.  The  question  for  the  consideration  of  the 
court  is,  whether  the  mayor  was  right,  in  the  cir- 
cumstances above  mentioned,  in  allowing  the  said 
objection  to  the  respective  nominations  of  the 
petitioners. 

16.  If  the  decision  of  the  mayor  was  wrong, 
the  election  of  the  respondents,  Nathan  Edward 
Linney  and  Joseph  Ashton  respectively,  is  to  be 
declared  void.  It  the  decision  of  the  mayor  was 
right,  the  said  petitions  respectively  are  to  be 
dismissed,  and  the  court  may  in  either  case  make 
such  further  order  as  to  them  shall  seem  meet. 

Sir  jP.  Herachell,  S.G.  (Aspland  with  him)  for 
the  petitioners. — The  reference  in  the  nomination 
paper  to  the  number  on  the  burgess-roll  was 
right ;  there  was  no  one  else  in  the  town  of  the 
same  name.  No  one  could  be  misled  by  the 
insertion  of  the  second  Christian  name  in  the 
nomination  paper.  The  omission  of  a  second 
Christian  name  from  the  entry  on  the  burgess-roll 
is  not  a  variance  which  can  invalidate  the  nomi- 
nation. The  defect  is  cured  by  the  Municipal 
Corporations  Act  1882  (46  &  46  Vict.  c.  50),  s.  241. 
He  cited 

Attomey'Oeneral  v.  Hawkea,  1  Or.  &  J.  121 ; 
QothardY,  Clarke,  5  C.  P.  Div.  268  j 
Reg.  V.  Thwaiteay  1  E.  &  B.  704 ; 
Hinton  v.  Hinton,  14  L.  J.  0.  P.  58. 

Arhuthnot  (E.  Clarke,  Q.C.  with  him)  for  the 
respondents. — The  principle  laid  down  in  Gothard 
V.  Clarke  (5  C.  P.  Div.  253)  and  Henry  v.  Armitage, 
is  that  the  mayor  is  not  to  hold  a  court  of  inquiry 
tor  which  there  is  no  provision  in  the  Act,  but  is 
to  compare  the  burgess  roll  and  nomination 
paper.  The  mayor  did  so,  and  rightly  decided 
that  "  Charles  Arthur  Burman  "  was  not  entitled 
to  subscribe  the  nomination  paper  as  an  assenting 
burgess,  because  Charles  Arthur  Burman  was 
not  an  enrolled  burgess.  It  is  not  a  mere  "  mis- 
nomer or  inaccurate  description "  within  the 
meaning  of  sect.  241  of  the  Municipal  Corporations 
Act  1882.    Beg.  v.  Thivaiies  (1  E.  &  B.  704)  vas 
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the  converse  to  the  present  case.  The  bnrgess 
signed  the  voting  paper  with  the  name  on  the 
burgess-roll,  althougn  it  was  inco^ect.  The 
question  then  was  as  to  his  being  entitled  to  vote, 
and  the  same  principles  do  not  appply.  In 
Hinton  v.  Hinton  (14  L.  J.  58,  C.  P.)  tnere  was  a 
mere  error  in  spelling,  which  would  not  have 
misled  anyone.  ^^  ^^  ^^^ 

May  22. — The  judgment  of  the  court  was  de- 
livered by 

LoFES,  J. — We  are  of  opinion  the  mayor  was 
right  in  the  circumstances  mentioned  in  the 
special  case  in  allowing  the  objection  to  the 
respective  nominations  of  the  petitioners.  The 
ground  of  objection  to  the  nominations  of  the 
petitioners  was  that  one  of'  the  assentors,  Charles 
Arthur  Burman,  was  not  upon  the  burgess-roll, 
and.was  therefore  ineligible  to  subscribe  to  such 
nominations.  Charles  Arthur  Burman  was  so 
described,  and  of  467,  Dunkinfield  Ward  Polling 
'  District,  in  the  respective  nomination  papers. 
The  following  is  the  entry  in  the  burgess-roll : — 
*'M.  466.  Burman,  Joseph,  61,  Caroline-street. 
House  (joint),  61,  Caroline  -  street.  M.  467. 
Burman,  Charles,  61,  Caroline  -  street.  House 
(joint),  61.  Caroline- street."  It  is  convenient 
first  to  consider  the  case  independently  of  sect.  241 
of  the  Municipal  Corporations  Act  1882.  Has 
there  been  a  sufScient  compliance  with  the  form  P 
It  has  been  held  that  the  form  is  mandatory,  and 
not  directory  (Henry  v.  Armitage,  53  L.  J.  Ill, 
Q.B.).  The  reason  why  the  form  is  to  be  com- 
plied with  is  that  a  person  who  sees  the  nomi- 
nation paper  may  be  able  to  decide  whether  the 
candidate  is  properly  nominated  and  assented  to 
by  enrolled  burgesses,  and  to  determine  this  by  a 
mere  comparison  of  the  nomination  papers  and 
burgess-roll  without  any  further  ana  laborious 
inquiry.  Could  this  be  done  in  the  present  case  P 
We  think  not.  No  person  by  merely  comparing 
the  nomination  paper  and  burgess-roll  could  tell 
that  Charles  Arthur  Burman  and  Charles  Burman 
wei'e  the  same  person.  It  is  true  the  number 
467  is  the  same  in  the  nomination  paper  and 
burgess  roll,  but  this  does  not  assist  a  person 
who  has  before  him  nothing  but  the  nomination 
paper  and  burgess  roll.  There  is  no  reason,  so 
far  as  appeared  in  the  nomination  papers  and 
roll,  why  Charles  Arthur  Burman  and  Charles 
Burman  should  not  be  different  individuals — for 
instance,  one  the  father  the  other  the  son.  But 
it  is  said  the  defect  may  be  cured  by  sect.  241 
of  45  &  46  Vict.  c.  50,  which  is  as  follows  :  "  No 
misnomer  or  inaccurate  description  of  any  person, 
body  corporate,  or  place  named  in  any  schedule 
to  tne  Municipal  Corporations  Act  1835,  or  in  any 
roll,  list,  notice,  or  voting  paper,  required  by  this 
Act,  shall  hinder  the  full  operation  of  this  Act 
with  respect  to  that  person,  body,  corporate,  or 

Elace,  provided  the  aescription  of  that  person, 
ody  corporate,  or  place,  be  such  as  to  be  com- 
monly understood.  The  case  finds :  "  There  was 
no  other  person  of  the  name  of  '  Charles  Burman ' 
or  '  Charles  Arthur  Burman,' "  residing  at  the  said 
address  or  elsewhere  in  the  said  ward.  The  said 
Charles  Arthur  Burman  and  his  brother  the  said 
Joseph  Burman  were,  at  the  time  of  the  last 
revision  and  of  the  said  election,  the  only  persons 
of  the  name  of  Burman,  residing  in  the  said 
in  the  said  borough  of  Stalybridge,  and 
npation  of  any  qualifying   property 


therein.  Charles  Arthur  Burman  was  generally 
known  to  his  friends  as  Charles  Burman,  and  the 
name  Charles  Burman  and  the  description  in 
the  said  roll  would,  by  anyone  acquainted  with 
Charles  Arthur  Burman,  have  been  commonly 
understood  to  refer  to  the  said  Charles  Arthur 
Burman,  and  to  no  other  person.  Anyone,  who 
did  not  know  the  said  Charles  Arthur  Burman. 
but  who  had  inquired  for  him  by  the  name  of 
Charles  Burman,  and  the  description  in  the  said 
roll  or  by  the  name  of  Charles  Burman  alone, 
would  have  been  directed  to  the  said  Charles 
Arthur  Burman,  and  to  no  one  else.  There  waa 
no  doubt  of  the  identity  of  Charles  Arthur 
Burman  who  subscribed  the  said  nomination 
papers  with  the  Charles  Burman  whose  name 
appeared  in  the  said  roll.  We  do  not  think  the 
provision  applies  to  a  case  like  the  present.  We 
think  "  commonly  understood  "  means  commonly 
understood  by  any  person  comparing  the  nomi- 
nation paper  and  the  burgess-roll.  The  abbrevia- 
tions Frank  for  Francis,  Fred,  for  Frederick, 
Harry  for  Henry,  Joe  for  Joseph,  would  be 
covered  by  this  provision,  because  everybody  of 
ordinary  sense  would  understand  that  was  what 
was  meant,  and  this  upon  a  mere  comparison  of 
the  nomination  paper  and  burgess-roll  without 
going  further.  Can  it  be  said  that  Charles 
Burman  is  so  commonly  understood  to  be  Charles 
Artbur  Burman  that  no  person  would  be  misled, 
and  that  a  mere  comparison  of  the  nomination 
paper  and  burgess-roll  would  prove  this  without 
further  inquiry  P  We  think  not.  If  not,  the 
mayor  in  every  case  where  an  objection  like  the 
present  was  taken  would  have  to  hear  evidence 
and  decide  how  far  the  inaccuracy  was  likely  to 
mislead  or  had  misled,  and  whether  a  person 
was  commonly  known  by  a  name  other  than  that 
by  which  he  was  describlefd  in  a  nomination  paper. 
Such  a  proceeding  it  was  said  in  Gothird  \. 
Clarke  (5  C.  P.  Div.  253)  never  could  have  been 
contemplated,  and  the  inconvenience  of  it  is  too 
obvious  for  argument.  We  think  the  petitions 
respectively  should  be  dismissed  with  costs. 

Petition  dismiaaed  wUh  co^s. 

Solicitors  for  the  petitioners,  8ha>rpe,  Farkert^ 
Pritchardj  and  Sharpe. 

Solicitors  for  tne  respondent,  Sluiw  and 
Trein^Uen. 


Tueadayy  May  5, 1885. 
(Before  Pollock,  B.  and  Day,  J.) 

Reg.  on  the  prosecution  of  The  Gua&diaks  of  the 
PooB  OP  THE  Edmonton  Union  (apps.)  v.  The 

QUABDIANS  op  THE  POOE  OP   St.   MaBY,   IsUXG- 

TON  (resps.).  (a) 
Poor  law — Settlement — Person   ahove   the  age  of 
sixteen — Birthplace,  or  parent* s  settlement — The 
Divided  Parishes  and   Poor  Law  Amendmeni 
Act  1876  (39  ^  40  Vict,  c.  61), «.  35. 

By  thfi  35<fc  section  o/39  ^  40  Ftc^.  c.  61  it  iswro- 
vided  that  no  person  shall  be  deemed  to  iave 
derived  a  settlement  from  any  other  person^ 
whether  by  parentage^  estate,  or  othervtnae,  ^xept 
in  the  case  of  a  wife  from  /*er  husband,  and  in  tM 
case  of  a  child  under  the  age  of  sixteen,  which 
child  shaU  take  the  settlement  of  its  father,  or  of 
its  widoibed  mother^  as  the  case  may  be,  up  to  that 

(a>  Beported  by  3.  Sxith.  Eaq.,  Barrister-ftl-LAW. 
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age,  and  $hall  retain  the  settlement  so  taken  untU 
it  shall  acquire  another.  An  illegitimate  child 
shull  retain  the  settlement  of  its  mother  until  such 
child  acquires  another  settlement, 
Persons  aoove  the  age  of  sixteen  who  have  never 
acquired  any  settlement  hy  any  act  of  their  own 
cannot,  according  to  the  true  meaning  of  the 
section,  he  deemed  to  have  taken  and  to  retain 
the  settlement  of  their  father  or  widowed  mother, 
hut  must  be  deemed  to  he  settled  in  the  place  of 
their  birth. 

This  was  a  case  stated  by  justices  oi  the  count j 
of  Middlesex  for  the  opinion  of  the  court,  in  the 
following  terms : — 

This  was  an  appeal  against  an  order  made 
by  two  justices  bearing  date  the  10th  Feb. 
1884,  for  the  removal  of  Alice  Davis  from  the 

Sarish  of  St.  Mary,  Islington,  in  the  county  of 
[iddlesez,  to  the  parish  of  Enfield,  in  the  same 
county,  and  in  the  Edmonton  Union. 

The  appeal  was  tried  at  the  Midsummer 
Quarter  Sessions  for  the  county  of  Middlesex, 
when  that  court  quashed  the  said  order  with 
costs  against  the  respondents,  subject  to  the 
following  case : 

AHco  Davis,  the  pauper,  was  bom  on  the  27th 
June  1855,  in  the  parish  of  Enfield,  in  the 
Edmonton  Union,  ana  is  the  legitimate  daughter 
of  Bichard  Davis  and  Jane  his  wife.  She 
never  acquired  any  settlement  by  any  act  of 
her  own. 

Richard  Davis,  the  father  of  the  pauper,  was 
bom  on  the  14th  Nov.  1880,  in  the  }^riux  of  St. 
Alphage,  in  the  city  of  Canterbury.  He  acquired 
no  other  settlement. 

'  On  the  16th  Feb.  1884  the  said  order  of  removal 
was  obtained,  on  the  ground  that  the  pauper  was 
bom  in  the  Edmonton  Union. 

It  was  contended  on  behalf  of  the  respondents 
that  the  words  **  no  person,*'  commencing  the 
35th  section  of  39  &  40  Yict.  c.  61,  are  by  the 
context  limited  to  a  pauper  whose  settlement  is 
under  consideration,  and  that  thus  the  present 
pauper,  having  arrived  at  the  age  of  twenty-eight 
years  at  the  time  when  her  settlement  was  being 
inquired  into,  was  to  be  deemed  not  to  have 
derived  a  settlement  from  her  father,  but  to  be 
settled  in  the  parish  in  which  she  was  bom.  It 
was  further  contended  that  by  force  of  the 
same  section  the  birth  settlement  of  the  father 
was  not  a  settlement  which  the  daughter  could 
derive. 

It  was  contended  on  behalf  of  the  appellants 
that,  on  the  true  construction  of  the  section,  this 

Sknper  was  settled  in  the  parish  in  which  her 
ther  was  bom. 

The  court  were  of  opinion  that  the  contention 
pi  the  appellants  was  right,  and  quashed  the 
order.  « 

The  question  for  the  opinion  of  the  court  is, 
whether  the  pauper  is  settled  in  the  place  of  her 
birth,  or  in  the  place  of  her  father's  birth. 

If  the  court  shall  be  of  opinion  that  the  pauper 
was  settled  in  the  place  of  her  birth,  then  the  order 
of  removal  shall  stand  confirmed,  and  the  order 
of  sessions  quashing  the  same  shall  be  quashed ; 
but  if  the  court  shall  be  of  opinion  tnat  the 
pauper  was  settled  in  the  place  of  her  father's 
oirth,  then  the  order  of  sessions  shall  be  con- 
firmed. 

Ti^hcU  {Besley  with  him)  for  the  guardians  of 


the  poor  of  St.  Mary,  Islington. — The  Court  of 
Quarter  Sessions  were  wrong  in  deciding  that  this 
pauper  was  settled  in  the  parish  in  which  her 
lather  was  born.    The  35th  section  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act  1876  (39  & 
40  Vict.  c.  61)  (a)  provides  that  no  person  shall 
be  deemed  to  have  derived  a  settlement  from  any 
other  person  by  parentage  or  otherwise,  except  in 
the  case  of  a  wife  from  her  husband,  and  in  the 
case  of  a  child  under  the  age  of  sixteen,  which 
child  shall  take  the  settlement  of  its  father  or 
widowed  mother,  as  the  case  may  be,  up  to  that 
age,  and  retain  it  until  it  shall  acquire  another. 
This  provision  clearly  means  that,  where  inquiry 
is  being  made  into  the  settlement  of  a  child  under 
the  age  of  sixteen,  it  sliall  take  the  settlement  of 
the  father  or  widowed  mother  unless  it  has  by  its 
own  act  acquired  some  other  settlement.    But  the 
section    does    not    mean    that,  where    you    are 
inquiring  into  the  settlement  of  a  pauper  over 
the  age  of  sixteen,  such  pauper  is  to  be  deemed, 
if  he  or  she  has  acquirea  no  other  settlement,  to 
have  acquired  while  under  the  age  of  sixteen  the 
settlement  of  the  father  and  retained  it  after- 
wards, for  if  that  were  so  the  whole  mischief 
of  long  and  useless  inquiries  into  the  derivative 
settlements  of  paupers,  which  it  was  the  object 
of  the  section  to  do  away  with,  would  be  still 
left   in    existence.     This,    then,     is     not    the 
plain   meaning    of    the  section,    and    it    is  not 
the  meaning  placed  upon  it  by  the  court  in  the 
case  of  Beg.  v.  The  Guardians  of  Bridgnorth  (48 
L.  T.  Rep.  N.  S.  600 ;  11  Q.  B.  Div.  314)  ,which 
has  overruled  the  previous  decisions  on  this  point, 
and  placed  on  the  section  the  only  construction 
which  is  compatible  with  the  intention  of  the 
Legislature  to  abolish  derivative  settlements.    In 
that  case  an  order  for  the  removal  of  a  pauper 
wife  and  her  three  children,  on  the  ground  that 
the  settlement  of  her  husband  was  the  birth 
settlement  of  his  father  within  the  union  to  which 
the  removal  was  made,  having  been  made  and 
appealed  against,  the  birth  settlement  of   the 
husband's  mther  in  such  union  was  proved,  but 
no  other  settlement  either  of  the  husband  or  of 
his  father  being  set  up,  the  order  was  c|uashed  by 
an  order  of  the  Court  of  Quarter  Sessions,  which 
was  confirmed  by  the  Queen's  Bench  Division 
and  the  Court  of  Appeal,  on  the  ground  that 
evidence  of  the  settlement  of  the  husband's  father 
was  inadmissible  and  could  not  be  acted  upon  in 
making  the  order  of  removal,  as  it  went  to  prove 
the  derivative  settlement  of  the  parent  oi  the 

(a)  The  35th  section  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Aot  1876  (38  &  40  Yiot.  c.  61)  is  as 

follows  : 

35.  No  person  shall  be  deemed  to  have  derived  a 
settlement  from  any  other  person,  whether  by  parentage, 
estate,  or  otherwise,  except  in  the  case  of  a  wife  from 
her  hnsband,  and  in  the  oase  of  a  child  nnder  the  age  of 
sixteen,  which  child  shall  take  the  settlement  ox  its 
father  or  of  its  widowed  mother,  as  the  oase  may  be.  up 
to  that  age,  and  shall  retain  the  settlement  so  taken 
nntil  it  shall  acquire  another. 

An  illegitimate  child  shall  retain  the  settlement  of  its 
mother  nntil  snch  child  acc[nire8  another  settlement. 

If  any  child  in  this  section  mentioned  shall  not  have 
acquired  a  settlement  for  itself,  or  being  a  female  shall 
not  have  derived  a  settlement  from  her  nnsband,  and  it 
cannot  be  shown  what  settlement  snch  child  or  female 
derived  from  the  parent  without  inquiring  into  the 
derivative  settlement  of  such  parent,  such  child  or 
female  shall  be  deemed  to  be  settled  in  the  parish  in 
which  he  or  she  was  bom. 
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children  contrary  to  this  35th  section  of  the  Act 
of  1876.  There  Brett,  M.R.  explains  the  way  in 
which  the  section  should  be  read.  "  The  section," 
he  says,  "  begins  abruptly  thus  :  *  No  person  shall 
be  deemed  to  have  derived  a  settlement  from  aay 
other  person.'  There  is  no  introduction  to  say 
whether  that  is  with  regard  to  the  law  of  removal 
or  not,  and  it  is  obvious  that  one  must  apply  the 
necessary  introduction,  and  it  will  then  read  thus : 
'  In  any  question  of  the  removal  of  a  pauper  no 
person  shall  be  deemed  to  have  derived  a  settlement 
from  any  other  person.'  It  seems  to  me  that  the 
person  there  meant  is  the  person  whose  removal 
IS  in  questidn.  *  No  person  *  there  consequently  is 
the  pauper,  and  if  tnat  stood  alone,  and  if  there 
were  no  exception,  it  would  be  that  wherever 
there  is  a  question  of  the  removal  of  a  pauper  no 
such  pauper  shall  be  deemed  to  have  derived  a 
settlement  from  any  otherperson.  But  then  this 
section  goes  on  to  say,  *  Whether  by  parentage, 
estate,  or  otherwise,  except  in  the  case  of  a  wife 
from  her  husband.'  The  wife,  if  she  had  been 
the  person  whose  removal  was  in  question,  would 
have  come  within  the  term  '  person '  at  the  begin- 
ning of  the  section.  .  .  .  Now  that  seems  to 
me  to  show  that  in  the  case  where  the  question  is  as 
to  the  removal  of  a  wife  she  may  derive  a  settlement 
from  her  husband.  There  it  stops.  Then  the 
section  goes  on  with  a  further  exception,  '  And 
in  the  case  of  a  child  under  sixteen.'  A  child 
over  sixteen,  therefore,  is  not  excepted,  and  this 
section  must  be  read  that  in  the  case  of  a  ques- 
tion as  to  the  removal  of  a  child  under  sixteen 
such  child  shall  take  the  settlement  of  its  father 
or  of  its  widowed  mother."  And  Cotton,  L.J. 
says  still  more  forcibly :  "  The  argument  really  is 
this,  that  the  derivative  settlement  of  William 
Hughes  could  be  entered  into  because  William 
Hughes  was  once  a  child,  and  the  court  may  con- 
sider what  settlement  he  had  when  he  was  a 
child.    In  my  opinion  it  would  be  forcing  lan- 

Siage  to  say  tnat  one  can  consider  mlliam 
ughes,  who  is  now  the  father  of  a  family,  as 
coming  under  this  exception,  which  is  pointed,  in 
my  opinion,  only  to  those  who  can  properly  be 
called  children  at  the  time  when  the  (question 
arises  as  to  their  removal.  In  my  opmion  it 
cannot  possibly  be  right,  according  to  ordinary 
English  language,  to  say  that  a  man  of  fifty  or 
sixty,  both  of  whose  parents  were  dead,  and  who 
was  the  head  of  a  family  instead  of  a  child,  could  be 
considered  as  a  child  within  the  meaning  of  this 
Act  of  Parliament.  If  that  argument  were  right, 
it  would  be  in  effect  to  repeal  the  enactment  that 
no  person  shall  be  deemed  to  have  derived  a 
settlement  by  parentage,  and  would  entirely,  as 
far  as  I  can  see,  render  that  enactment  in- 
operative, and,  as  I  do  not  see  at  what  step  of 
the  pedigree  you  could  stop,  introduce  all  the 
difficulties  and  expense  wnich  arise  from  the 
question  of  a  derivative  settlement  being  entered 
into."  These  remarks  apply  exactly  to  the  present 
case,  and  as  the  pauper  in  question  was  not  at 
the  time  of  the  inquiry  under  the  age  of  sixteen, 
she  did  not  come  within  the  exception  provided 
for  by  the  section ;  she  could  not,  therefore,  be 
deemed  to  have  derived  a  settlenrent  from  any 
other  person,  and  the  order  of  removal  to  the 
parish  in  which  she  was  bom  was  correct,  and 
ought  not  to  have  been  quashed  by  the  Court  of 
Quarter  Sessions. 
Poland  for  the  Guardians  of  the  Edmonton 


Union. — ^The  order  of  quarter  sessions  is  correct, 
and  ou^ht  to  be  upheld.  The  meaning  of  the 
section  is,  that  children  up  to  the  age  of  sixteen 
follow  the  settlement  of  their  parents,  and  that 
whatever  the  settlement  of  their  parents  is  when 
they  arrive  at  that  age,  that  settlement  they  keep 
until  they  acquire  another.  Here  the  pauper 
was  bom  in  1855,  and  at  her  birth  took  ner 
father's  settlement  under  the  old  law : 

The  Guardians  of  T&aterden  Union  v.  The  Ovar- 
diane  of  SL  Mary,  leUngtont  88  L.  T.  Bep.  N.  S. 
485. 

This  settlement  she  clearly  retained  up  to  the 
age  of  sixteen,  and  still  retains,  there  being 
nothing  in  the  Act  of  1876  to  take  away  that 
settlement  or  give  her  another.  The  case  of  Eeg. 
V.  The  Guardians  of  Bridgnorth  (48  L.  T.  Bep. 
N.  8.  600 ;  11  Q.  B.  Div.  314),  cited  by  the  learned 
counsel  for  the  appellants,  is  not  in  point  in  this 
case,  since  it  turned  entirelv  upon  the  third  pari 
of  the  35th  section,  with  which  the  present  case 
has  nothing  to  do,  it  being  sought  in  that  case  to 
go  into  the  derivative  settlement  of  the  parent, 
which  is  forbidden  by  the  last  paragraph  of  the 
section.  That  case  merely  decided  that  it  was 
not  possible  by  reason  of  the  latter  part  of  the 
section  to  inquire  into  the  settlement  of  the 
grandfather.  In  this  case  the  settlement  cl  the 
mther  is  not  derivative,  and  no  c^uestion  arises 
upon  the  latter  part  of  the  section.  Leaving, 
therefore,  that  case  for  the  present,  the  general 
law  is  that  all  children,  both  legitimate  and  illegi- 
timate, take  and  follow  alike  the  settlement  of 
the  parent  up  to  the  age  of  sixteen;  but  any 
settlement  obtained  by  the  parent  afterwards 
does  not  affect  them,  since  they  retain  the  settle- 
ment which  the  parent  has  when  they  arrive  at 
the  age  of  sixteen  until  they  acquire  another  by 
some  act  of  their  own.  This  is  clear  from  tne 
case  of  The  Guardians  of  the  Her^ord  JJnion  v. 
The  Guardians  of  ths  Warwick  Union  (40  L.  T. 
Bep.  N.  S.  588 ;  48  L.  J.  Ill,  M.  C),  where  a 
pauper  bom  in  1840  in  the  Hereford  Union  had 
never  acquired  any  settlement  in  her  own  right, 
and  her  father  bom  at  Leominster  in  1798  had 
never  acquired  a  settlement  elsewhere,  and  it  was 
held  that  the  35th  section  of  the  Act  of  1876  was 
retrospective  in  its  operation,  and  that  therefore 
the  pauper  at  the  age  of  sixteen  acquired  her 
father's  settlement  which  was  a  birth  settlement, 
and  could  be  ascertained  without  inquiry  as  to 
his  derivative  settlement.  [Pollock,  B. — ^Was 
not  the  practical  object  of  the  Act  to  abolish  the 
law  of  emancipation.]  That  was  the  object  of 
the  Act,  but  tnere  is  no  reason  why  children 
should  not  take  their  father's  birth  settlement, 
and  there  is  nothing  in  the  section  on  which  sach 
an  interpretation  ought  to  be  put.  In  The 
Guardians  qf  Liverpool  v.  The  Overseers  of  Port* 
sea  (50  L.  T.  Hep.  N.  S.  296;  12  Q.  B.  Div.  303), 
upon  appeal  against  an  order  for  the  removal  of  a 
widow  and  her  children  it  appeared  that  the 
widow  had  acquired  no  settlement  since  her 
husband's  death,  and  her  husband,  the  hihsr  of 
the  children,  was  bom  in  the  appellant  parish, 
but  never  acquired  a  settlement  for  himself, 
and  there  was  no  evidence  as  to  the  settlement  of 
his  parents,  and  it  was  held  that  under  this 
section  the  children  took  a  settlement  from  their 
father  in  the  appellant  parish,  and  that  the  order 
for  their  removal  thither  was  right.  This  case^ 
therefore,  followed  the  decision  in  The  Quardiaiis 
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of  Hereford  Union  y.  The  Quardians  of  Warwick 
Union  {vhieup,),  notwithstanding  that  the  case  of 
Beff.  Y.  The  Guardians  of  Bridanorth  (uhi  tup,), 
relied  upon  by  the  appellants,  had  been  deciaed 
in  the  meantime  by  tne  Court  of  Appeal,  the 
only  difference  being  that  in  the  Hereford  case 
the  pauper  was  thirty-nine,  whereas  in  the  Liver- 
pool  case  the  children  were  under  sixteen ;  but 
the  point  was  taken  in  the  judgment  in  the  latter 
case  by  Lord  Coleridge,  C.J.,  that  there  was  no 
evidence  that  the  father  had  any  derivative  settle- 
ment, and  therefore  there  was  no  necessity  to 
inanire  into  it,  and  the  latter  part  of  the  section 
did  not  apply.  In  the  present  case,  then,  the  child 
had,  when  sixteen  years  old,  the  parent's  settle- 
ment, and,  as  that  settlement  was  a  birth  settle- 
ment and  can  be  shown  without  any  inquiry  into 
the  derivative  settlement  of  the  parent,  there  is 
nothing  to  displace  it.  This  is  the  plain  meaning 
of  the  section,  and  the  con!{truction  which  has  been 
placed  upon  it  by  judicial  decision.  Against  this 
view  the  appellants  are  only  able  to  cite  the  case 
of  Beg.  V.  The  Guardiam  of  Bridgnorth  (ubi  «tfp.), 
in  which  it  was  improperly  sought  to  inquire  into 
the  derivative  settlement  of  the  parent,  viz.,  into 
the  settlement  of  the  grandfather  of  the  pauper 
children — a  course  clearly  forbidden  by  the 
section,  which  has  subsequently  been  again 
negatived  in  Beg,  on  the proeecution  of  the  Guar* 
diane  of  Sigh  Wyconibe  v.  The  Cfuardians  of 
Marylebone  (50  L.  T,  Rep.  N.  S.  442 ;  13  Q.  B.  Div. 
15),  where  it  was  held  tnat  under  this  section  an 
illegitimate  child  under  sixteen  does  not  take  the 
settlement  of  the  mother,  where  such  settlement 
has  been  derived  from  the  mother's  father,  but 
such  child  is  remitted  to  its  birth  settlement. 
These  cases  establish  that  as  soon  as  you  discover 
the  parent's  settlement  to  be  derivative  you  are 
remitted  to  the  child's  settlement  of  birth,  but 
they  are  not  in  point  here,  where  the  settlement  is 
not  derivative.  The  order,  therefore,  of  quarter 
■essions  was  right,  and  ought  to  be  upheld, 

TiekeU  in  reply. — ^The  appellants  do  not  rely 
upon  the  latter  part  of  the  section,  which  deals 
with  children  under  sixteen,  but  apon  the  first 

Eart,  which  precludes  this  pauper  from  deriving 
er  settlement  from  any  other  person,  since  she 
does  not  come  within  the  exception  "  except  in 
the  case  of  a  child  under  the  age  of  sixteen." 
Any  other  view  necessitates,  as  was  pointed  out 
in  Beg.  v.  The  Guardians  of  Bindgnorth  (ubi  eup.), 
the  position  that  the  word  "  child  "  in  the  section 
comprises  everybody  who  has  been  a  c^iild.  [He 
waa  stopped  by  the  Court.] 

FoLLOCi:,  B. — ^This  is  a  case  which  has  given 
rise  to  considerable  difficulty  in  my  mind,  because 
I  should  wish  to  give  effect  to  every  port  of  the 
35th  section  of  the  Act  of  1876  (39  &  40  Vict. 
c.  61),  and  I  have  been  much  puzsled  by  the  words 
relating  to  children  under  sixteen,  "  which  child 
shall  take  the  settlement  of  its  father,  or  of  its 
widowed  mother,  as  the  case  may  be,  up  to  that 
age,  and  shall  retain  the  settlement  so  taicen  until 
it  shall  acquire  another."  Now,  I  find  a  difficulty 
in  giving  their  full  and  proper  effect  to  those 
words  without  adopting  Mr.  Poland's  argument. 
•  I  think,  however,  that,  looking  at  the  whole 
of  the  section,  we  must  follow  the  view 
taken  by  Brett,  M.B.  and  Cotton,  L.J.  in 
Beg,  on  the  prosecution  of  the  Gua/rdians  of 
Maddey  Union  v.  The  Guardians  of  Bridgnorth, 
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and  that  the  true  effect  of  the  section  is  to  do 
away  with  derivative  settlements,  except  in  two 
cases — ^first,  in  the  case  of  a  wife;  secondly,  in 
the  case  of  children  under  sixteen.  I  think  that, 
looking  at  the  words  of  the  Legislature,  this  view 
places  a  plain  and  ordinary  construction  on  the* 
section,  and  the  result  of  this  view  is  that,  when 
any  court  is  called  upon  to  inquire  into  the  settle- 
ment of  any  particular  person,  no  person  is  to  be 
deemed  to  have  derived  any  settlement  from  any 
other  person,  except  wives  from  their  husbands, 
and  chddren  under  the  age  of  sixteen  from  their 
parents.  This  exception  clearly  does  not  apply  to 
a  person  of  twenty-nine,  who,  of  course,  was  at 
one  time  under  sixteen.  Then,  if  we  take  this 
view,  the  words  "  and  shall  retain  the  settlement 
so  taken"  must  be  understood  to  apply  to  children 
removed  under  the  age  oi  sixteen,  in  whose  case 
it  is  necessary  to  look  at  what  settlement  was 
acquired  at  the  time  of  such  removal.  I  think 
that  that  is  a  fair  meaning  to  place  upon  the 
section,  although  the  words  of  it  are  b^  no  means 
clear,  and  it  is,  further,  the  construotion  which  I 
think  the  Master  of  the  Bolls  and  Cotton,  L.J. 
intended  to  place  upon  it.  The  decision,  therefore, 
of  the  Court  of  {Quarter  Sessions  was,  in  my 
opinion,  not  correct,  and  must  be  varied. 

Day,  J. — ^T  only  differ  from  my  broth^  Pollock 
in  the  one  immaterial  particular,  that  X  feel  no 
difficulty  as  to  the  construction  to  be  placed  upon 
the  section,  and  I  think  that  that  contended  for 
by  the   learned   counsel  for  the   appellants  is 
correct.    The  object  of  the  section  is  to  get  rid  of 
all  derivative  settlements.    The  section  begins : 
"  No  persons  shall  be  deemed  to  have  derived  a 
settlement  from  any  other  person,  whether  by 
parentage,  estate,  or  otherwise."    If  the  section 
stood  there  there  would  be  an  end  of  all  deriva- 
tive settlements,  but,  if  that  were  so,  there  would 
be  a  gross  injustice  in  two  cases,  namely,  in  the 
case  01  children  and  in  the  case  of  wives,  for  the 
section  would  then  bring  about  separations  be- 
tween parents  and  children,  and  husbands  and 
wives,    since  the   parent  would,  in  some  cases, 
be  kept  in  one  place  and  the  child  be  sent  to 
another.    In  my  opinion  the  time  of  "  deeming  " 
is  the  time  of  "adjudicating,"  and  the  words 
'*  child  under  the  age  of  sixteen  "  mean  '*  a  child 
under  the  age  of  sixteen  at  the  time  of  adjudi- 
cating,"   so   that   such    a  child   would  not  be 
separated  from  its  parent.    This,  I  think,  is  the 
meaning  of   the  section,  and  it  is  a  meaning 
which  IS  consistent  with  the  main  object  of  the 
Act,  and  calculated  to  prevent  injustice.    Where, 
the  section  says,  there  is  a  "  deeming  "  or  "  adju- 
dicating "  in  the  case  of  a  child  under  the  age  of 
sixteen,  such  child  shall  take  the  settlement  of 
its  Either,  and  in  such  cases  it  shall  retain  it.    It 
is  an  exception  engrafted  upon  the  general  aboli- 
tion of  derivative  settlements.    The  next  argu- 
ment of   Mr.  Poland  is  based   upon  the  next 
paragraph   of   the  section,  dealing    with  illegi- 
timate cnildren.    I  see  nothing  there  inconsistent 
with  my  interpretation  of  what  has  gone  before — 
in  fact,  I  think  it  is  perfectly  consistent.    Illegiti- 
mate children  under  the  age  of  sixteen,  whose 
settlement  is  bemg  adjudicated  upon,  shall  take 
and  retain  the  settlement  of  their  mother  until 
they  acquire   another.     They  have  no  fathers, 
therefore  the  Legislature  provides  for  them,  as 
nearly  as  their  case  makes  it  possible,  in  the  same 
way  as  for  legitimate  children.    The  next  part  o  f 
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the    sectio     removes    a   grievance   which,  still 
remained  in  consequence  of    the  exceptions  en- 

f  rafted  on  the  first  part  of  the  section.  As  Mr. 
oland  pointed  oub,  there  was  always  great 
expense  and  difficulty  in  going  back  beyond  the 
settlement  of  a  pauper's  father ;  the  Legislature, 
therefore,  enacts  that,  where  it  is  necessary  to 
go  back  in  search  of  a  settlement,  the  settlement 
of  the  father  may  be  taken,  but  the  search  must 
not  be  carried  any  further.  With  respect  fco  the 
cases  cited,  in  the  case  of  The  Guardians  ofHere- 
ford  Union  v.  The  Ouardianaof  Warwick  Union 
the  point  was  not  raised  at  all.  The  question 
determined  there  was  whether  the  Act  is  retro- 
spective or  not,  and  no  one  doubts  that  it  is.  [ 
Then,  in  The  Ouardiana  of  Liverpool  v.  Tlie  Over- 
seers of  Poriseat  the  children  were  under  the  a^e 
of  sixteen,  and,  therefore,  the  case  is  not  at  all  m 
point.  Lastly,  as  to  the  case  of  Eeg.  v.  The  : 
Ouardians  of  Bridgnorth,  although  the  point 
decided  there  by  the  Court  of  Appeal  may  be  very 
different  from  that  which  is  raised  here,  and  the 
point  now  before  us  may  not  have  arisen  in  that 
case,  yet  the  spirit  of  the  judgment  is  entirely  in 
accordance  with  the  construction  I  have  placed ' 
upon  the  section.  I  think,  therefore,  that  the. 
order  of  Quarter  Sessions  must  be  quashed,  and ' 
the  order  of  removal  made. 

Order  of  Quarter  Sessions  qtuished,  with  costs. 

Solicitor  for  appellants,  J^.  SheUon. 
Solicitor  for  respondents,  WilUa/m  Lewis, 


Wednesday t  Jww  10, 1385. 

(Before  Mahistt,  Mathxw,  and  Wills,  J  J.) 

Wate  (app.)  v.  Thompson  (resp.).  (a) 

Public  HeaUh  Act  1876  (38  j"  39  Vict.  c.  55),  «.  117^ 
—  Unsound  meat  ^~  Punishment  of  offender — , 
Admissibility  of  evidence  of  unsoundness  before' 
justice  empowered  to  convict. 

By  the  117th  section  of  the  Public  Health  Act  1875 
(38  ^  39  Vict,  c.  55),  if  it  appears  to  the  justice 
thai  any  animal  carcase,  msat,  Sfc,  seized  by  any 
m>edical  officer  of  health  or  inspector  of  nuisances 
under  the  ll^h  section  of  the  Act,  and  carried 
away  to  be  dealt  with  by  a  justice,  is  diseased  or 
unsound,  or  unwholesome  or  unfit  for  the  food  of 
m>an,  he  shall  condemn  the  same,  and  order  it  to 
he  destroyed  or  so  disposed  of  as  to  prevent  it  from 
being  eooposedfor  sale  or  used  for  the  food  ofm>an ; 
and  the  person  to  whom  the  same  belongs  or  did 
belong  at  the  time  of  esmosure  for  sale,  or  in 
whose  possession  or  on  whose  premises  the  same 
woe  found,  shall  be  liable  to  a  penalty  not  exceed- 
ing 201,  for  every  animal  carcase  or  fish,  or  piece 
of  meat,  flesK  or  fish  so  condemned,  or,  at  the 
discretion  of  the  justice,  without  the  infliction  of 
a  fine,  to  imprisonment  for  a  term  of  not  rtuyre 
than  three  menths,  and  the  justice  toho,  under  this 
section,  is  empowered  to  convict  the  offender  may 
be  either  the  justice  who  meiy  have  ordered  tlie 
article  to  be  disposed  of  or  destroyed,  or  any 
other  justice  having  jurisdiction  in  the  place. 

Certain  meat  having  been  seized  by  an  inspector  of 
nuisances  and  condemned  ani  ordered  to  be 
destroyed  by  a  justice,  an  informaiion  was  pre- 
ferred under  the  above  section  against  T.,  in 
whose  possession  it  was  found,  who,  on  the  hearing 
tJiereof,  proposed  to  call  evidence  ae  to  the  sdund- 
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ness  of  the  meat.  This  woe  objected  to,  on  (he 
ground  that  the  qiAestion  of  sou/ndness  had  already 
been  adjudicated  upon  by  the  justice  who  eon- 
demned  the  meat,  out  the  juetices  overruled  the 
objection,  and  lieard  the  evidence. 
Held,  on  case  staled,  that  the  justices  were  right. 

This  was  a  special  case  stated  under  20  d;  21 
Vict.  c.  43,  by  justices  of  the  county  of  Cumber- 
land, for  the  opmion  of  the  court. 

The  case  was,  so  far  as  material,  as  follows  : 

At  a  petty  sessions  holden  at  Millom,  in  the 
division  of  tfootle,  in  the  county  of  Cumberland, 
on  the  8th  Nov.  1884,  a  certain  information  was 
preferred  by  Henry  Waye,  the  inspector  of 
nuisances  for  the  local  board  for  the  aistrict  of 
Millom,  hereinafter  called  the  appellant,  against 
William  Henry  Thompson,  butcher,  hereinafter 
called  the  respondent,  under  sect.  117  of  the 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55) 
alleging  that  the  appellant  did  on  the  21st  Oct. 
1884,  by  virtue  of  and  in  accordance  with  the 
provisions  in  that  behalf  of  the  Public  Health 
Act  1875,  inspect  and  examine  certain  meat  (that 
was  to  say)  fourteen  pieces  of  the  carcase  of  a 
cow,  in  or  upon  the  premises  of  the  respondent ; 
that  the  said  meat  was  then  in  possession  of  the 
respondent,  and  was  exposed  for  sale  on  the 
said  premises,  and  was  intended  for  the  food  of 
man;  that  the  said  meat  then  was  diseased, 
unsound,  unwholesome,  and  unfit  for  the  food  of 
man ;  and  that  the  said  appellant  did  thereupon 
seize  the  said  meat  by  virtue  of  the  said  Act, 
and  prayed  that  the  said  meat  might  be  con- 
demned and  ordered  to  be  destroyed,  or  so  dis- 
posed of  as  to  prevent  it  from  being  exposed  for 
sale  or  used  for  the  food  of  man. 

Upon  the  hearing  of  the  said  information,  the 
following  facts  were  proved,  viz.,  that  the  said 
meat  was  in  the  possession  of,  and  exposed  for 
sale  by,  the  respondent,  and  was  intended  for  the 
use  of  man ;  that  it  was  seized  by  the  appellant 
on  the  21st  Oct.  1884,  and  on  the  same  day  taken 
before  a  justice  of  the  peace  for  the  county 
of  Cumberland,  and  that  it  appearing  to  him  on 
an  ex  parte  statement  not  on  oath  that  such  meat 
was  diseased,  unsound,  unwholesome,  and  unfit 
for  the  food  of  man,  he  did  thereby  condemn  the 
said  fourteen  pieces  of  meat,  and  ordered  the 
same  to  be  destroyed  or  so  disposed  of  as  to  prevent 
the  same  from  being  exposea  for  sale,  or  used  for 
the  food  of  man.  On  the  following  day,  howerer, 
the  said  justice,  at  the  request  of  the  respondent, 
directed  the  appellant  not  to  destroy  the  carcase 
of  meat  until  tne  owner  could  have  it  inspected 
by  a  veterinary  surgeon,  which  inspection  was 
accordingly  made  by  witnesses  on  respondent's 
behalf.  The  appellant  then  called  witnesses  to 
prove  that  the  said  meat  was  diseased,  unsound, 
unwholesome,  and  unfit  for  the  food  of  man. 
The  respondent  thereupon  proposed  to  call  the 
witnesses  who,  by  permission  of  the  said  justice, 
had  inspected  the  said  meat  on  the  respondent's 
behalf,  and  also  other  witnesses,  some  of  whom  , 
had  seen  the  cow  before  it  was  slaughtered  and 
after  it  had  been  dressed,  and  others  who  had 
seen  other  portions  of  the  carcase  of  the  cow  from 
which  the  alleged  diseased  meat  had  been  cat 
some  time  before,  and  others  after  the  same  had 
been  condemned  by  the  said  justice,  including 
medical  and  veterinary  men,  and  other  witnesses, 
who  alleged  they  had  partaken  of  meat  from  the 
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same  animal.  This  testimony  was  objected  to 
by  the  appellant  on  the  following  grounds: 
That  the  question  of  the  said  meat  being 
diseaffled,  xmsound,  unwholesome,  and  unfit  for  the 
food  of  man  hod  already  been  adjudicated  upon 
and  decided  in  the  affirmative  by  a  justice  of  the 
peace  for  the  said  division,  on  an  ex  parte  pro- 
ceeding, evidence  of  which  had  been  presented  to 
us ;  that  evidence  to  the  contrary  should  not  be 
admitted  by  us ;  that  the  evidence  adduced  and 
furnished  to  us  by  the  appellant  was  sufficient  to 
justify  a  conviction  of  the  respondent  under  the 
117th  section  of  the  Public  Health  Act  1875,  for 
the  offence  alleged  against  him. 

We,  however,  oveiruled  the  said  objections,  and 
heard  the  evidence  of  the  defendant's  witnesses, 
which  satisfied  us  that  the  said  meat  was  not 
diseased,  but  was  wholesome,  sound,  and  fit  for 
the  food  of  man,  and  gave  our  decision  against 
the  appellant,  and  ordered  him  to  pay  to  the 
respondent  the  sum  of  71,  7e,  6d.  for  his  costs 
incurred  by  him  on  that  behalf. 

The  116th  and  117th  sections  of  the  Public 
Health  Act  1875  (38  &  39  Vict.  c.  55)  are  as 
follows  : 

116.  Any  medical  officer  of  health  or  inspector  of 
nnisuices  may  at  all  reasonable  times  inspect  and 
examine  any  animal  carcase,  meat,  ponltry,  game,  flesh, 
fish,  fmit,  vegetables,  com,  bread,  flonr,  or  imlk  exposed 
for  sale,  or  deposited  in  any  place  for  the  purpose  of 
sale,  or  of  preparation  for  sale,  and  intended  tor  tne  food 
of  man,  tne  proof  that  the  same  was  not  exposed  or 
deposited  for  any  snob  purpose,  or  was  not  intended  for 
the  food  of  man,  resting  with  the  partv  charged ;  and  if 
anT  snch  animal,  carcase,  meat,  ponltry,  game,  flesh, 
fisn,  fmit,  ve^^etables,  com,  breaa,  flonr,  or  milk  appears 
to  snch  medical  officer  or  inspecrfcor  to  be  diseased,  or 
nnsonnd,  or  unwholesome,  or  unfit  for  the  food  of  man, 
he  may  seize  and  carry  away  the  same  himself  or  by  an 
assistant,  in  order  to  have  the  same  dealt  with  by  a 
justice. 

117.  If  it  appears  to  the  justice  that  anjr  animal 
carcase,  meat,  ponltry,  game,  flesh,  fish,  fruit,  rege' 
tables,  com,  brotui,  flonr,  or  milk  so  seised  is  diseased, 
or  nnsonnd,  or  nnwholesome,  or  unfit  for  the  food  of  man, 
he  shall  condemn  the  same,  and  order  it  to  be  destroyed, 
or  so  disposed  of  as  to  prevent  it  from  being  exposed  for 
sale  or  used  for  the  food  of  man ;  and  tne  person  to 
whom  the  same  belongs  or  did  belong  at  the  time  of 
exposure  for  sale,  or  in  whose  possession  or  on  whose 
premises  the  same  was  found,  shall  be  liable  to  a  penalty 
not  exceeding  twenty  pounds  for  every  animal  carcase, 
or  fish,  or  piece  of  meat,  flesh,  or  fish,  or  any  poultry  or 
game,  or  for  the  ptroel  of  fruit,  vegetables,  com,  bread, 
or  flour,  or  for  the  milk  so  condemned,  or,  at  the  dis- 
cretion of  the  justice,  without  the  infliction  of  a  fine,  to 
imprisonment  for  a  term  of  not  more  than  three  months. 

The  justice  who,  under  this  section,  is  empowered  to 
convict  the  oifender  may  be  either  tiie  justice  who  may 
have  ordered  the  article  to  be  disposed  of  or  destroyed, 
or  any  other  justice  having  jurisdiction  in  the  place. 

F.  Fitzgerald  for  the  appellant. — It  was  not 
competent  for  the  justices  to  receive  evidence  of 
the  soundness  or  unsoundness  of  the  meat,  that 
being  res  judicata.  Snch  a  course  would  in  fact 
amount  to  an  inquiry  as  to  whether  the  justice 
who  condemned  the  meat  was  right  in  so  doing; 
and  it  cannot  be  intended  that  a  court  of  sum- 
mary jurisdiction  should  be  a  court  of  appeal 
from  the  justice  who  condenmed  the  meat. 
[Mathew,  J. — Is  the  offence,  then,  the  ezx>osing 
for  sale  meat  which  is  not  in  fact  unwholesome, 
but  which  someone  has  said  is  unwholesome?] 
In  White  V.  Bed/em  (41  L.  T.  Rep.  N.  S.  524; 
5  Q.  B.  Div.  15)  it  was  held  that  meat  might  be 
taken  before  a  justice  under  these  sections  and 
condemned,  without  any  summons  or  notice  to 


the  person  to  whom  it  belonged,  and  that  such 
person  having  been,  subsequently  to  the  destruc- 
tion of  the  meat,  summoned  and  convicted  of  an 
offence  under  these  sections,  such  conviction  was 
good.  Field,  J.  in  that  case  actually  discussed 
the  point  raised  here,  and  decided  that,  however 
strong  a  measure  it  mifht  be  to  deprive  a  man  of 
the  opportunity  of  bemg  heard,  the  Legislature 
had  in  this  case  done  so.  "  I  feel,"  he  says,  "  very 
strongly  the  possible  injustice  that  might  be 
done  by  depriving  a  man  of  his  property  without 
giving  him  an  opportunity  of  being  heard,  and 
without  giving  him  compensation  if  not  himself  in 
default ;  and  it  would  require  very  strong  words 
in  an  enactment  to  lead  me  to  the  conclusion  that 
it  was  intended  that  this  might  be  done ; "  and 
then  he  goes  on  to  examine  these  sections,  and 
finally  decides  that  "the  responsibility  of  the 
duty  is  imposed  on  the  medical  officer  of  health 
or  inspector  of  nuisances  of  satisfying  himself 
that  the  article  is  exposed  for  sale,  and  intended 
for  the  food  of  man,  and,  if  he  is  so  satisfied,  he 
may  seize."  "  Then  is  he  bound,"  he  continues, 
"  to  give  notice  to  the  owner  before  proceeding 
to  apply  to  a  justice  to  condemn  the  article  so 
seized?  It  is  contended  that  he  is  bound  to 
give  such  notice.  Ordinarily  such  a  proceeding 
would  be  necessary.  The  Legislature  generally 
cannot  be  considered  to  have  intended  that  a 
man's  property  may  be  destroyed  without  giving 
him  an  opportunity  of  being  heard ;  but  here  the 

Saramount  object  would  appear  to  be  the  speedy 
estruction  of  a  noisome  ana  unwholesome  thing. 
There  is  nothing  in  the  words  of  the  117th  section, 
which  gives  power  to  the  magistrate  to  condemn 
the  article  seized,  to  lead  to  the  conclusion  that 
he  is  to  hear  anybody.  All  he  has  to  do 
apparently  is  to  inspect  the  article,  and,  if  he  is 
satisfied  tnat  it  is  unsound  or  unwholesome,  he  is 
to  condemn  the  same  and  order  it  to  be  destroyed, 
or  so  disposed  of  as  to  prevent  it  from  being  used 
for  f ood.^  The  Legislature  has,  therefore,  lor  its 
own  purposes  placed  the  decision  of  this  matter 
arbitrariiy  in  tne  hands  of  the  justice,  and,  as  the 
court  of  summary  jurisdiction  cannot  be  a  court 
of  appeal  from  him,  the  party  charged  may  give 
evidence  that  the  meat  was  not  his,  or  was  not 
exposed  for  sale,  but  as  to  the  soundness  or 
unsoundness  of  it  the  case  is  concluded  against 
him.  [Wills,  J.— Why  should  not  this  point  also 
be  open  to  the  party  charged  in  the  ordinary 
way  r  It  is  certainly  against  the  general  rule  to 
send  a  man  to  prison  for  a  matter  on  which  he  is 
not  heard.]  Tne  only  reason  is  that  the  statute 
says  that  that  point  is  to  be  decided  by  a  justice, 
who  need  not  hear  him  on  it.  [Mathew,  J. — Sup- 
pose the  sanitary  inspector  were  to  come  forward 
and  say  he  was  sorry  he  had  made  a  mistake  Pj 
The  summons  would  be  withdrawn.  The  sanitary 
inspector  is  constituted  a  judicial  officer  by  the 
Act.  [Mathew,  J. — Is  it  usual  to  place  a  man's 
liberty  arbitrarily  in  the  power  of  a  judicial 
officer  of  this  description  P]  In  Vinter  v.  Hind 
(48  L.  T.  Rep.  N.  S.  359;  10  Q.  B.  Div.  63),  it  is 
taken  for  granted  all  through  that  the  question 
rests  with  the  sanitary  inspector  and  justice. 
[Wills,  J.— There  the  words  of  the  statute  were 
not  satisfied.]  There  are  other  sections  also  in 
which  it  is  undoubtedly  intended  that  the  justice 
should  act  ex  parte-^^.g,,  the  124th  section,  which 
empowers  a.  justice  to  make  an  order  for  the 
removal    of    infected    })ersons   to    a    hospital. 
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Besides,  Stephen,  J.  at  the  end  of  his  judgment 
in  Vinter  v.  Hind  (uhi  aup.)  gives  an  express 
opinion  in  favour  of  the  construction  contended 
for  by  the  appellants.  "  A  further  observation," 
he  says, "  is  that,  suppose  there  had  been  a  regular 
seizure  under  sect.  116,  and  a  regular  condemna- 
tion by  a  justice  under  sect.  117,  and  that  then 
the  person  to  whom  the  meat  belonged  had  been 
summoned  before  the  justices,  could  ne  have  been 
heard  to  say  on  that  summons  that  the  meat  was 
not  in  fact  unsound  ?  It  appears  to  jds  that  he 
could  not,  for  the  discretion  of  the  justice  on 
that  is  to  be  taken  to  be  conclusive,  and  if  the 
person  summoned  could  only  dispute  the  un- 
soundness, that  is  a  strong  grouna  to  support 
our  construction  of  the  Act.  [Manisty,  J.— The 
object  of  the  116th  section  is,  as  Field,  J.  says  in 
White  V.  Bed/em  {ubi  sup.),  the  speedy  abatement 
of  the  nuisance;  but,  the  nuisance  having  been 
abated,  why  should  not  the  party  charged  be 
allowed  to  contest  the  unsounaness  of  the  meat 
when  he  is  charged  with  the  offence  P]  The 
offence  is  having  in  possession  and  exposing  for 
sale  the  meat  so  conaemned.  [Wills,  J . — But  is 
it  not  a  condition  precedent  to  the  conviction 
that  the  meat  must  be  diseased  and  unfit  for  food  P] 
There  is  no  authority  to  the  effect  that  a  decision 
of  a  judicial  officer  is  capable  of  being  reviewed 
by  anv  court  but  a  Court  of  Appeal.  [Wiles,  J. 
— ^Is  tnere  any  decision  to  the  effect  that  a  man 
may  be  sent  to  prison  for  three  months  without 
being  heard  ?  Mathsw,  J. — What  reason  is  there 
for  saying  that  the  court  of  summary  jurisdic- 
tion shall  not  in  these  cases  hear  all  the  material 
evidence  in  the  ordinary  way  P  In  Oill  v.  Bright 
(25  L.  T.  Rep.  N.  S.  591 ;  41  L.  J.  22,  M.  C.)  it  was 
held  that,  where  liquors  kept  for  unlawful  sale 
had  been  seized  under  the  loth  section  of  33  &  34 
Yict.  c.  29,  the  justices  could  not  order  them  to 
be  sold  without  giving  the  person,  upon  whose 
premises  they  were  seized,  an  opportuntity  of 
Deing  heard,  and  of  showing  that  tne  seizure  was 
improper  and  that  the  scSe  ought  not  to  take 
place.  J  That  case  was  cited  in  White  v.  Redfem 
\uhi  sup.),  and  did  not  influence  the  decision  of 
the  court  in  that  case. 

Henry,  for  the  respondent,  was  not  called  upon. 

Manisty,  J. — ^This  is  a  case  stated  by  justices 
under  20  A;  21  Vict.  c.  43,  for  the  opinion  of  the  court 
on  the  question  whether  they  ought  or  ought  not 
to  have  heard  the  evidence  of  certain  witnesses 
called  by  a  person  charged  under  the  1 17th  section 
of  the  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55)  with  having  in  his  possession  and  exposing 
for  sale  on  his  premises  certain  meat  intenaed  for 
the  food  of  man,  which  meat  was  diseased, 
unsound,  unwholesome,  and  unfit  for  the  use  of 
man,  and  was  seized  and  taken  before  a  justice, 
and,  it  appearing  to  him  to  be  diseased,  unsound, 
unwholesome,  and  unfit  for  the  use  of  man,  was 
condemned  and  ordered  to  be  destroyed.  The 
facts  seem  to  be  that,  on  the  21st  Oct.  1884, 
Inspector  Waye,  under  the  powers  of  the  116th 
Section,  of  the  Public  Healtn  Act,  seized  certain 
meat  belonging  to  Thompson,  and  exposed  for 
ssie  on  his  premises,  on  the  ground  that  it  was  unfit 
for  human  food,  and  having  so  seized  it  under  the 
116th  section,  carried  the  same  b^ore  a  justice  of 
'ihe  peace,  to  be  dealt  with  under  the  117th  section. 
Then,  by  the  117th  section,  if  it  appears  to  the 
justice  that  any  meat  seized  under  the  116th 


section  is  unfit  for  food,  he  shall  condemn  the 
same  and  order  it  to  be  destroyed,  or  so  disposed 
of  as  to  prevent  it  from  being  exposed  for  sue  or 
used  for  the  food  of  man.  He  has,  therefore, 
nothing  to  do  but  to  inquire  into  that  single  fact. 
This  the  justice  in  this  case  did,  and  ordered  the 
meat  to  be  destroyed;  but  on  the  next  day 
he  wrote  a  letter  ordering  the  inspector  not 
to  destroy  the  meat  until  the  owner  could  have  it 
examined  by  a  veterinary  surgeon.  Whether  he 
had  power  to  make  that  order  or  not,  it  is  not 
necessary  to  inquire ;  but  the  inspection  was  made 
by  witnesses  on  the  owner's  behalf.  Whether  the 
meat  was  or  was  not  destroyed  we  are  not  told; 
but  on  the  4th  Nov.  we  find  that  an  information 
which  had  been  laid  against  the  owner  of  the 
meat  came  on  for  hearing,  and,  on  the  hearing, 
the  justices  decided  to  hear  evidence  on  behalf  of 
the  owner  as  to  whether  the  meat  was  in  fact 
unfit  for  human  food,  and  the  question  whether 
they  had  power  to  do  so  is  the  question  which  is 
now  raised  before  us.  In  my  opinion,  the  two 
cases  cited  do  not  assist  us  very  much.  While  r. 
Bedfem  deals  with  the  entirely  different  question 
whether,  when  the  meat  is  taken  before  the  justice 
to  be  examined  and  if  necessary  condenmed,  the 
owner  is  entitled  to  a  summons  or  notice  of  what 
is  being  done,  and  it  was  there  decided  that  he 
was  not.  "  There  is  nothing,"  it  is  there  said, "  in 
the  words  of  the  117th  section,  which  gives  power 
to  the  magistrate  to  condemn  the  article  seized, 
to  lead  to  the  conclusion  that  he  is  to  hear  any- 
body." But  the  reason  for  this  is  also  to  be  found 
there,  viz.,  that  the  paramount  object  of  the  Act 
would  appear  to  be  the  speedy  destruction  of  a 
noisome  and  unwholesome  thin^.  This,  however, 
does  not  assist  us  on  the  pomt  whether,  when 
another  application  is  made  to  the  justices  to 
inflict  a  penalty  on  the  owner,  or  send  him  to 
prison,  the^r  are  to  hear  evidence  on  his  befaall 
In  my  opinion,  it  is  necessary  in  eveiy  case  that  a 
man  should  be  beard  before  he  is  sent  to  prison. 
The  justice,  it  is  true,  was  satisfied  that  the  meat 
was  unfit  for  human  food ;  but  if  the  respondent 
were  to  be  debarred  from  giving  evidence  in  his 
defence,  and  were  to  be  sent  to  prison  without 
being  heard  at  all,  this  would,  I  should  say,  be  the 
first  case  in  which  a  man  has  ever  Men  im- 
prisoned without  being  heard  in  his  defence.  I 
am  of  opinion,  therefore,  that  the  justices  wore 
right  in  hearing  the  evidence  tenaered  by  the 
respondent,  and  that  this  appeal  must  be  dis- 
missed. 

Mathew,  J. — ^I  am  of  the  same  opinion.  The 
object  of  these  sections  was  to  prevent  the  sale  of 
meat  unfit  for  human  food.  That  object  is  secured 
when  the  justice  has  dealt  with  the  meat  under 
the  powers  of  the  first  part  of  the  117th  section 
and  ordered  it  to  be  destroyed,  and,  when  a  court 
of  summary  jurisdiction  comes  to  deal  with  the 
offence  of  the  person  to  whom  the  meat  belonged, 
they  must  deal  with  that  offence  in  the  ordinary  way 
in  which  they  usually  deal  with  other  offences,  and 
are  bound  to  hear  the  evidence  tendered  to  them. 
The  learned  counsel  for  the  appellant  has  seized 
upon  the  words,  "  so  oondemned,"  in  the  117th 
section,  and  it  is,  of  course,  quite  open  to  argnment 
whether  those  words  are  a  mere  description  of  the 
article,  or  a  definition  of  the  offenc^.  The  learned 
cffsnael  says  that  they  are  a  definition  of  the 
offence,  and  that  the  offence  is  the  havinff  in 
possession,  and  exposing  for  sale,  an  article  which 
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an  inspector  shall  have  seized,  and  procured  con- 
demnation of  at  the  hands  of  a  justice.  This  con- 
strnction  would,  to  my  mind,  lead  to  a  most  extra- 
ordinary result.  The  justice  may  condemn  the 
meat  without  hearing  the  owner.  If,  therefore, 
the  enactment  is  to  be  construed  in  this  way,  a 
man  may  be  sent  to  prison  for  three  months  for 
the  misfortune  of  havmg  in  his  shop  meat  which 
a  sanitary  inspector  is  mistaken  in  supposing 
to  be  unfit  for  numan  food,  without  having  any 
opportunity  of  producing  evidence  to  prove  that 
the  meat  was  not  unfit  for  human  food.  I  cannot 
believe  that  this  is  the  result  of  the  enactment. 
I  therefore  think  that  the  justices  were  quite  right 
in  the  decision  at  which  they  arrived,  and  that 
the  appeal  ought  not  to  be  allowed. 

Wills,  J. — ^The  legislation  contained  in  these 
sections  is  not  new.  It  is  to  be  found  first  in  the 
Towns  Improvement  Clauses  Act  1847  (10  &  11 
Vict.  c.  34),  s..  131,  but  that  Act  provided  only  for 
the  infliction  of  a  fine  for  the  onence,  and  did  not 
give  the  power  of  imprisonment.  This,  however, 
was  introduced  by  26  &  27  Vict.  c.  117,  s.  2,  the 
powers  of  which  section  were  re-enacted  by  the 
116th  and  117th  sections  of  the  Public  Health 
Act  1875,  so  that  this  enactment  has  been  in  force 
for  more  than  twenty  years,  and  it  is  now,  if  the 
contention  of  the  appellant  in  this  case  is  correct, 
for  the  first  time  oiscovered  that  a  man  may 
under  its  provisions  be  sent  to  prison  for  three 
months  without  being  heard  m  his  defence, 
because  it  is  said  the  Legislature  has  so  enacted. 
To  my  mind  thip  is  a  most  alarming  innovation, 
and  diametrically  contrary  to  every  characteristic 
of  English  law.  We  ought  not,  therefore,  lightly 
to  assume  that  this  is  the  right  construction  of 
the  section,  and  when  we  come  to  examine  it,  we  find 
that  the  only  ground  for  the  contention  is  a' 
highly  technical  construction  of  the  words  used. 
But  it  is  said  that  this  construction  is  supported 
by  decided  cases.  As  I  read  the  case  oi  White 
V.  Bedfemf  no  colour  is  given  by  that  case 
to  the  suggestion ;  in  fact,  I  find  that  it  is  said  in 
the  judgment  in  that  case  that  it  was  conceded 
that,  in  the  case  of  proceedings  against  the 
person,  a  summons  must  be  tnken  out  in  the  ordi- 
nary way.  Why,  then,  should  the  other  proceed- 
ings differ?  In  what  way  is  that  case  an 
authority  for  saying  that  the  other  proceedings 
ought  not  to  be  carried  on  in  the  ordinary  way. 
Then  in  Vinter  v.  Hind  the  animal  confessedly 
died  of  disease,  and  it  does  not  appear  to 
have  been  open  to  the  defendant  to  take  that 
point.  As  far,  therefore,  as  there  is  any  ezpres* 
sion  of  opinion  in  that  case  that  the  person 
charged  could  not  have  been  heard  to  say  on  the 
summons  that  the  meat  was  not  unsound,  such 
expression  of  opinion  was  wholly  immaterial  to 
the  decision  in  tnat  case,  and  was,  I  think,  made 
without  an  adequate  appreciation  of  the  effects 
which  such  a  construction  would  have.  It  has 
been  decided  that,  on  the  application  to  order  the 
destruction  of  the  meat,  the  owner  need  not  be 
heard ;  but  it  seems  to  me,  for  the  reasons  I  have 
given,  that  the  proposition  that  he  is  not  to  be 
heard  upon  the  question  of  his  own  imprisonment 
needa  only  to  be  stated  to  be  its  own  emphatic 
condemnation.         ^^^^  dumiBsed  wUh  cotU, 

Solicitor  for  the  appellant,  Windyhank, 
Solicitors    for    the    respondent,    Helder   and 
R6b&H9, 


Wednesday,  Jtme  17, 1885. 

(Before  Lord  Coleridge,  C.J.  and  Mathew,  J.) 

Beg.  v.  The  Justices  of  Denbighshire,  (a) 

Bating  —  Poor  rate  —  Appeal — Notice — Valuation 
list  amended  by  assessment  committee — Appeal 
without  fvrther  notice  against  rate  on  amended 
valuation  list  —  Union  Assessment  Committee 
Amendment  Act  1864  (27  ^  28  Vict.  c.  39),  s.  1. 

By  the  1st  section  of  the  Union  Assessment  GonV' 
mittee  Amendment  Act  1864  (27  ^  28  Vict.  c.  39), 
before  any  appeal  shall  be  heard  against  a  poor 
rate  for  any  parish  contained  in  any  union  to 
which  the  Act  applies,  the  appellant  shall  give 
twenty-one  days*  notice  in  tonttna  previous  to  the 
speciaZ  or  quarter  sessions  to  which  such  appeal 
is  to  be  made  of  the  intention  to  appeal,  ana  the 
grounds  thereof  to  the  assessment  committee  of 
such  union;  provided  thai  no  persoU  shall  be 
empowered  to  appeal  to  any  sessions  against  a 
poor  rate  made  in  conformity  with  the  valualion 
list  approved  of  by  stich  committee,  unless  he 
shall  have  given  to  su>ch  commiUee  notice  of 
objection  against  tlie  said  list,  and  shall  have 
failed  to  obtain  su^h  relief  in  the  m,atter  as  he 
deems  just. 

In  May  1884  a  rate  was  made  upon  H.  vn 
respect  of  a  farm  occupied  by  him  on  a  gross 
estimated  rental  of  4041.  and  a  rateable  value  of 
3852.  5«.  In  July  1884  H.  gave  notice  of  objection 
to  the  assessment  committee  against  the  valuation 
list,  and  on  the  appeal  being  heard  by  them  the 
gross  estimcUed  value  was  reduced  to  3811.  15«. 
and  the  rateable  value  to  3632.,  but  no 
supplemental  list  was  made.  On  the  ^h  Nov, 
a  rate  was  made  on  this  amended  valua' 
tion,  against  which  H.  appealed  to  the  next 
quarter  sessions.  At  the  hearing  of  the  appeal 
the  respondents  objected  that  the  court  had  no 
jurisdiction  to  liear  tlie  appeal,  on  the  groumd  that 
the  provisions  of  the  Act  had  not  been  complied 
with,  inasmuch  as  a  second  notice  of  objection  to 
the  list  as  amended  had  not  been  given  subsequefiit 
to  the  making  of  the  rale  appealed  against.  The 
Court  having  decided  that  they  had  no  jurisdic* 
tion : 

Held,  on  rule  for  a  mandamus,  that  the  appellant, 
having  once  applied  to  tJie  assessment  committee 
and  failed  to  get  such  relief  as  he  deemed  just, 
was  not  bound  to  give  a  second  notice  of  objection 
to  the  lii>t  as  amended,  and  thai  the  justices  tlierc' 
fore  had  jurisdiction  to  liear  and  ought  to  have 
heard  the  appeal. 

This  was  a  rule  nisi  calling  upon  the  justices  of 
the  county  of  Denbigh  to  show  cause  why  a  writ 
of  mandamtis  should  not  issue  commanding  them 
to  enter  or  cause  to  be  entered  continuances  from 
session  to  session  to  the  next  general  quarter 
sessions  of  the  peace,  to  be  holden  in  and  for  the 
said  county,  upon  the  appeal  of  Robert  Bamford 
Hesketh  against  a  rate  or  assessment  made  for 
the  relief  of  the  poor  of  the  parish  of  Abergele, 
in  the  said  county,  on  or  about  the  4th  Nov.  1884, 
and  at  such  next  general  quarter  sessions  of  the 
peace  to  proceed  to  hear  and  determine  the  merits 
of  the  said  appeal. 

The  appeal  in  question  was  against  an  assess- 
ment by  which  a  certain  farm  called  Gwrych 
Farm,  owned  and   occupied   by   th^   appellant 

(a)  Bq)orted  bj  J.  Smith,  Esq.,  Banister-ftt-lAW. 
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Bobert  Bamford  Hesketh,  and  consisting  of 
277a.  2r.  27p.  was  assessed  on  a  gross  estimated 
rental  of  381 L  lbs.  and  a  rateable  value  of  363L 

The  circumstances  under  which  the  appeal  was 
made  were  as  follows : — 

Prior  to  Jan.  1884  the  appellant's  assessment 
for  Gwrych  Farm  stood  as  follows:  Acreage, 
334a.  3r.  27p. ;  gross  estimated  rental,  404Z.  158. ; 
rateable  value,  3851.  be.  It  was  then  discovered 
by  the  appellant  that  a  portion  of  the  land 
amounting  to  fifty-seven  acres,  which  originally 
formed  part  of  Gwrych  Farm,  had  been  taken 
from  it  and  added  to  other  farms,  the  tenants  of 
which  had  for  many  years  been  pa3ring  rates 
thereon  as  well  as  the  appellant. 

The  attention  of  the  overseer  having  been 
called  to  the  mistake,  the  assessment  committee 
on  the  17th  Jan.  1884  reduced  the  acreage  in  the 
assessment  list  from  344a.  3r.  27p.  to  277a.  2r.  7p., 
but  made  no  reduction  in  the  assessment. 

The  next  rate  on  the  amended  assessment  list 
of  the  17th  Jan.  1884  was  made  in  May  1884,  and 
the  appellant  was  assessed  as  follows :  Acreage, 
277  acres ;  gross  estimated  rental,  404Z.  15«. ; 
rateable  value,  3852.  5«. 

The  appellant  in  July  1884  gave  notice  of 
objection  to  the  assessment  committee  against 
the  assessment  list  as  it  then  stood,  and  on  the 
appeal  being  heard  before  the  assessment  com- 
mittee on  the  4th  Sept.,  the  gross  estimated 
rental  was  reduced  from  404Z.  158.  to  381Z.  158., 
and  the  rateable  value  from  385L  58.  to  363Z. 

No  supplemental  list  was  made  or  published, 
and  on  &e  4th  Nov.  the  first  rate  on  the  amended 
valuation  list  was  made. 

Against  this  rate  the  appellant  appealed  to  the 
then  next  quarter  sessions  held  on  the  9th  Jan. 
1885. 

At  the  hearing  of  the  appeal  the  respondents 
took  the  objection  that  the  court  had  no  juris- 
diction to  hear  the  appeal,  on  the  ground  that  the 
provisions  of  27  &  2o  Vict.  c.  39,  s.  1,  had  not 
oeen  complied  with,  inasmuch  as  a  second  notice 
of  objection  to  the  said  list  had  not  been  given 
subsequent  to  the  making  of  the  rate  appealed 
against,  and  relied  upon  the  case  of  Beg.  v.  The 
Qreai  Wetitem  Railway  Company  (20  L,  T.  Bep. 
N.  S.  481 ;  L.  Bep.  4  Q.  B.  323.)  The  appellant 
relied  upon  the  cases  of  lleq»  v.  The  Justices  of 
WiUsUre  (40  L.  T.  Bep.  N.  fe.  681 ;  4  Q.  B.  Div. 
326),  and  Bsg.  v.  The  Justicee  of  Derbyshire  (25 
L.  T.  Bep.  N.  S.  43)  as  showing  that  no  second 
application  to  the  assessment  committee  was 
necessary. 

The  Court  decided  that  they  had  no  jurisdic- 
tion to  hear  the  appeal,  inasmuch  as  the  appellant 
ought  to  have  gone  to  the  assessment  committee 
again  after  the  rate  was  made  before  appealing  to 
quarter  sessions. 

The  appellant  thereupon  obtained  a  rule  nhl, 
calling  upon  the  justices  of  the  county  of 
Denbigh  to  show  canee  why  a  mandamv^s  should 
not  issue  commanding  them  to  enter  continuances 
from  session  to  session  to  the  next  general  quarter 
sessions  of  the  peace  to  be  holden  in  and  for  the 
said  county,  upon  the  said  appeal,  and  at  such 
next  general  quarter  sessions  of  the  peace  to 
proceed  to  hear  and  determine  the  merits  of  the 
said  appeal,  and  this  was  the  rule  which  now 
came  on  for  argument. 

Melntyre,  Q.C.  (with  him    MarBlialJ),  for  the 
espondents,  showed  cause  against  the  rule.— The 


justices  had  no  jurisdiction,  under  the  statute 
and  the  cases,  to  hear  this  appeal,  and  therefore 
this  rule  ought  to  be  refused.    By  the  1st  section 
of  the  Union  Assessment    Committee   Amend- 
ment   Act    1864    (27  &  28  Vict.  c.  39)  (a)   the 
appellant  was  bound  to  give  to  the  assessment 
committee    notice  of  objection  against  the  list 
in    conformity  with    which    tho    rate   appealed 
against  was  made,  and  having  failed  to  do  so, 
had  no  right  to  enter  an  appeal  against  the  rate. 
This  was  decided  as  long  ago  as  1869  in  the  case 
of  Beg.  V.  The  Great  Western  Bailway  Company 
(20  L.  T.  Bep.  N.  S.  481 ;  L.  Bep.  4  Q.  B.  323).    In 
that  case  the  appellants,  having  been  assessed  to 
a  poor  rate  in  conformity  with  a  valuation  list, 
gave  noticp  to  the  committee  of  their  objection 
to  the  list,  but  the  committee  refused  to  alter  the 
list,  and  on  appeal  the  rate  was  confirmed  sub- 
ject to  a  case.    While  the  case  was  pending,  a 
second  rate  was   made   in  conformity  with  the 
list,  which  remained  unaltered  as    to  the  ap- 
pellants,   and   the    appellants    having    applied 
to   the    oyarter    sessions    to   enter  the    appeal 
against  the  second  rate  without  having   given 
a    fresh    notice    to    the    committee    of  objec- 
tion   to    the  list,    it    was    held    that    a  fresh 
notice  of  objection  to  the  list  was  a  condition 
precedent  to  the  right  to  enter  the  appeal  against 
the  second  rate.    That  case  is  exactly  in  point 
in  the  present  case,  and  is  fatal  to  the  appeDiints, 
who  were  bound  to  give  fresh  notice  to  the  assess- 
ment committee  of  their   objection  to  the  list 
subsequent  to  the  rate  of  the  4th  Nov.,  and  having 
failed  to  perform  that  condition  precedent  are 
precluded  by  the  Act  from  having  their  appeal 
heard.    Before  the  Court  of  Quarter  Sessions  the 
appellants  appear  to  have  relied  upon  the  cases 
of  Beg,  V.  Tne  Justices  of  Derbyshire  (25  L.  T. 
Bep.  N.  S.  43)  and  Beg.  v.  The  Justices  of  WiU- 
shire  (40  L.  T.  Bep.  N.  S.  681 ;  4  Q.  B.  Div.  326) 
but  neither  of  these  cases  are  at  all  in  point.    In 
Beg.  V.  The  JvMices  of  Derbyshire  there  was  no 
second  rate  made  as  in  the  present  case.    There 
the  appellants  were  assessed  to  a  poor  rate,  and 
gave  notice  of  objection  to    the    valuation  list 
deposited,    but    did   not     appear    on    the   day 
fixed  for  hearing  objections.    The  list  was  ap- 
proved, and  a  rate  made  in  conformity  with  it. 
On  the  following  day  the  appellants  gave  notice 
of  their  intention  to  dispute  their  liability  to  pay 

(a)  Tho  IJmon  AsBessment  Committee  Amendment 
Act  1864  (27  &  28  Vict.  c.  39),  s.  1,  is  as  follows : 

1.  Before  any  appeal  shall  be  heard  bv  any  special  ot 

quarter  sessions  against  a  poor  rate  made  for  any  pariah 

contained  in  any  union  to  which  the  Union  Assessment 

Committee  Act  1862  applies,  the  appellant  shall  gire 

twexitj-one  days  notice   in   writing   previoos  to  the 

special  or  qnaiier  sessions  to  which  snch  appeal  is  fo  be 

made  of  tne  intention   to  appeal,    and   the  groonds 

thereof,  to  the  assessment  oommittee  of  such  nnion; 

provided  that  after  the  first  day  of  August  next  no 

person  shall  be  empowered  to  appeal  to  any  sessiaBS 

Against  a  poor  rate  made  in  conformity  with  the  raliuir 

tion  list  approved  of  by  such   committee,  unless  he 

shall  have  given  to  such  committee  notioe  of  objection 

against  the  said  list,  and  shall  have  failed  to  obtain 

such  relief  in  the  matter  as  he  deems  jnst ;  and  which 

objection,  after  notioe  given  at  any  time  in  the  maimer 

prescribed  by  the  said  Act  with  respect  to  obiections, 

the  committee  shall  hear,  with  foil  power  to  call  for  ud 

amend  such  list ;  although  the  same  has  been  aipptcmd 

of,  and  no  subsequent  list  has  been  transmitted  to  them, 

and  if  they  amend  the  same  shall  give  notioe  of  sudi 

amendment  to  the  overseers,  who  shall  thereupon  alter 

their  then  current  rate  accordingly. 
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the  sum  at  which  they  were  assessed.  The 
assessment  committee  heard  the  objection  made 
by  them,  and  reduced  the  rate,  whereupon  the 
list  and  rate  were  amended.  Being  dissatisfied 
with  the  amount  of  reduction,  the  appellants 
^Te  notice  of  appeal  against  the  rate  as  it  was 
made  in  the  first  instance.  The  quarter  sessions, 
however,  declined  to  hear  the  appeal  on  the 
ground  that  the  appellants  were  not  persons 
who  had  failed  to  obtain  relief  within  the  1st 
section  of  25  &  26  Yict.  c.  103,  as  they  had  not 
given  to  the  assessment  committee  notice  of 
objection  to  the  amended  list  and  rate ;  and  on  a 
rule  for  a  mandamus,  it  was  held  that  the  appel- 
lants having  objected  to  the  valuation  list,  and 
having  failed  to  obtain  such  relief  as  they  deemed 
just,  were  entitled  to  have  their  appeal  heard, 
and  need  not  repeat  their  notice  of  objection, 
although  some  reduction  in  the  amount  of  the 
assessment  had  been  made  by  the  committee,  and 
the  list  and  rate  amended.  In  that  case,  there- 
fore, it  was  not  a  second  and  distinct  rate,  as  here, 
which  was  appealed  against,  but  the  old  rate; 
and  it  was  held,  as  might  have  been  expected, 
that  the  fact  that  it  had  been  somewhat  reduced 
made  no  difference,  as  it  had  not  been  reduced  to 
such  an  extent  as  the  appellants  deemed  just. 
Otherwise,  by  making  an  infinitesimal  reduction, 
and  then  waiting  for  a  further  objection 
and  makmg  another  infinitesimal  reduction, 
the  assessment  committee  might  keep  an  appel- 
lant at  bay  for  any  length  of  time.  Here,  however, 
the  appeal  is  against  a  second  and  distinct  rate, 
and  consequent^  all  the  formalities  prescribed 
by  the  Act  are  necessary,  since  otherwise  a 
person  who  had  once  made  an  objection  to  a  list 
would  be  free  afterwards  from  all  the  conditions 
with  which  the  Legislature  has  seen  fit  to  hamper 
the  right  to  appeal.  If,  for  instance,  the  appellant 
was  entitled  to  appeal  without  further  objeotion 
to  the  assessment  committee  against  this  November 
rate,  then  he  was  also  entitled,  if  he  chose, 
to  let  this  November  rate  go  by  and  appeal,  if  he 
thought  good,  against  the  rate  of  the  February 
following  without  any  previous  objection  to  the 
committee,  and  so  on.  In  fact,  having  once 
appealed  to  the  assessment  committee  and  got  a 
reduction,  he  could  let  four  or  five  rates  pass  bjy 
and  then  appeal  to  the  quarter  sessions.  This,  it 
is  quite  clear,  could  not  have  been  the  intention 
of  the  Legislature.  [jLord  Colekidge,  C.J. — I 
cannot  imagine  why  it  should  not  have  been, 
unless  the  Act  of  Parliament  says  that  it 
was  not  so.  The  appellant  has  given  the 
assessment  committee  an  opportunity  of  review- 
ing their  decision.  What  more  is  required?] 
The  contrary  view  was  taken  by  the  court  in 
Beg,  V.  The  Great  Western  Railway  Company  (mW 
swp,).  The  only  other  case  relied  upon  by  the 
appellants  was  Reg.  v.  The  Justices  of  Wiltshire 
(40  L.  T.  Bep.  N.  S.  681 ;  4  Q.  B.  Div.  326),  but 
there  again  there  was  no  second  rate.  In  that 
case  the  absurd  contention  was  raised  that,  where 
an  appellant  had  given  notice  to  the  assessment 
committee  of  objection  to  a  valuation  list  and 
failed  to  obtain  relief  before  a  rate  was  made 
in  conformity  with  it,  so  soon  as  the  rate 
was  made  he  was  bound  to  begin  again  and 
give  a  fresh  notice  of  objection  to  the  list, 
after  the  making  of  the  rate,  in  order  to  be 
entitled  to  appeal,  and  it  was  decided  that  he 
was  not  bound  to  do  so.    That  was,  therefor .%  a 


case  of  the  appellant's  right  to  continue  an  appeal 
which  he  had  already  initiated,  and  not  like  the 
present,  a  case  of  a  second  appeal  against  a  second 
rate.  [Lord  Coleridge,  C.J . — In  my  opinion  the 
case  of  Reg.  v.  The  Great  Western  Railway  Com- 
pany is  a  most  unsatisfactory  case.  The  judg- 
ment is  not  the  judgment  of  any  single  judge,  but 
is  reported  in  five  lines  as  the  judgment  of  the 
court.  Against  that  we  have  the  detailed  judg- 
ments of  Hannen,  J.,  in  Reg.  v.  The  Justices  of 
Derbyshire,  and  of  Cockbum,  C.J.  and  Lopes,  J. 
in  Reg.  v.  The  Justices  of  Wiltshvi'e,  both  judg- 
ments being  of  a  later  date  than  Reg.  v.  The  Great 
Western  Railway  Company,  and  delivered  with  a 
full  knowledge  of  that  decision.]  Those  cases  are 
both  distinguished  from  the  earlier  case  by  the 
fact  that  there,  as  in  thn  present  case,  the  appeal 
was  against  a  second  ana  distinct  rate,  and  on 
that  earlier  case,  which  has  never  been  overruled, 
the  respondents  rely. 

Clement  Higgins  (with  him  Charles,  Q.C.)  for 
the  appellant. — [Lord  Coleridge,  C.J. — It  is  to 
my  mind  quite  clear  that  it  is  not  necessary  for 
an  appellant  to  object  again  to  a  valuation  list 
which  he  has  once  objected  to,  but  the  words  of 
the  section  are,  "  unless  he  shall  have  fpyen  to 
such  committee  notice  of  objection  against  the 
said  list,  and  shall  have  failed  to  obtain  such  relief 
in  the  matter  as  he  deems  just."  Now,  here  the 
rate  of  the  4th  Nov.,  against  which  you  are  at 
present  appealing,  was  made  in  conformitv  with 
the  amended  valuation  list  as  amended  bv  the 
assessment  committee  on  the  4th  Sept.  CTan  it 
be  said  that  you  have  given  notice  of  objection 
against  the  said  list ;  that  is,  the  list  in  conformity 
with  which  the  rate  was  framed  P]  The  list  We 
are  appealing  against  is  the  same  list  against 
which  we  originally  gave  notice  of  objection.  It 
is  stated  in  the  affidavits,  and  was  the  case,  that 
no  supplemental  list  was  made  or  published. 
The  original  list  was  merely  altered.  The  list 
was  therefore  the  same. 

Lord  Coleridge,  C.J. — ^This  is  a  case  in  which 
we  are  obliged  to  form  our  judgment  in  the  best 
way  we  can  in  the  face  of  decisions  which 
appear  to  be  somewhat  conflicting,  and  which  it 
is  therefore  difficult  for  us  to  ap]}ly  to  this  case 
without  coming  to  a  decision  which  will  appear 
contrary  either  to  those  cited  on  the  one  side  or 
on  the  other.  In  favour  of  the  appellants  there 
are  two  decisions,  both  of  whicn  have  been 
referred  to,  and  both  of  which  are  of  later  date 
thui  the  one  relied  upon  by  the  respondents. 
One  of  these  decisions  was  given  in  1871,  and  the 
other  in  1879,  and  in  both  of  them  the  earlier 
case  was  cited  and  commented  upon.  It  cannot, 
therefore,  be  said  that  Hannen,  J.  and  Cook- 
bum,  C.J.,  who  respectively  delivered  those 
decisions,  were  unaware  of  the  existence  of  the 
earlier  case.  Now,  the  facts  of  the  case,  as  I 
understand  them,  are  these :  In  May  1884  a  rate 
was  made  on  the  appellant  on  an  amended  valua- 
tion list,  dated  the  17th  Jan.  1884.  Against  this 
rate  the  appellant  did  not  appeal  to  the  June 
sessions,  but  in  July  1884  gave  notice  of  objec- 
tion to  the  assessment  committee  against  the 
valuation  list  as  it  then  stood,  and  on  the  matter 
being  heard  by  the  assessment  committee  on  the 
4th  Sept.  they  gave  him  some  redress,  but  not 
such  as  he  thought  he  ought  to  have.  And  I 
may  remark  that  when  the  reduction  was  made 
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on  the  4tli  Sept.  no  sapplemental  list  was  made 
or  pnblished,  but  the  list  appealed  against'  was 
altered.  Then  on  the  4th  Nov.  the  first  rate  on  the 
amended  valuation  list  was  made,  and  the 
appellant  thereupon,  without  making  any  farther 
oDjection  to  the  assessment  committee,  appealed 
against  the  r9,te  to  the  January  sessions,  which 
were  the  next  practicable  sessions,  and  at  the 
hearing  of  the  appeal  the ,  respondents  took  the 
objection  that  the  court  had  no  jurisdiction  to 
hear  the  appeal  because  the  appellant  had  not, 
before  appealing,  pven  a  second  notice  to  the 
assessment  committee  of  objection  to  the  list 
subsequent  to  the  making  of  the  rate  appealed 
against,  and  gone  through  the  form  of  a  second 
appeal  before  the  assessment  committee.  The 
question  therefore  which  we  have  to  decide 
is,  whether  he  had  or  had  not  a  right  to 
appeal  in  this  manner  without  giving  such 
notice  of  objection.  This  question  depends  upon 
the  true  construction  of  the  1st  section  of  the 
Union  Assessment  Committee  Amendment  Act 
1864  (27  &  28  Vict.  c.  89),  which  provides  that 
''  no  person  shall  be  empowered  to  appeal  to  any 
sessions  against  a  poor  rate  framed  in  conformity 
with  the  valuation  list  approved  of  by  such  com- 
mittee, unless  he  shall  have  given  to  such  com- 
mittee notice  of  objection  against  the  said  list, 
and  shall  have  failed  to  obtain  such  relief  in  the 
mat^^r  as  he  deems  just."  Now,  in  this  case,  it 
appears  to  me  that  the  appellant  had  mven  to 
tne  assessment  committee  notice  of  (K)jection 
against  the  valuation  list  current  at  the  time  of 
making  of  the  November  rate,  and  had  failed  to 
obtain  from  the  assessment  committee  such  relief 
in  the  matter  as  he  deemed  just.  I  pause  here  to 
observe  that  the  statute  does  not  say  if  he  shall 
have  failed  to  obtain  any  relief  in  the  matter,  but 
if  he  shall  have  failed  to  obtain  such  relief  in 
the  matter  as  he  deems  just.  Now,  if  I  were 
deciding  this  point  for  the  first  time  I  should 
most  certainly  say  that,  having  given  this  notice 
to  the  assessment  committee  and  not  having 
received  from  them  such  relief,  he  had  done 
sufficient  to  entitle  him  to  a  hearing  of  his 
appeal  at  quarter  session?,  and  that  the  justices 
ou^t  to  hftve  heard  and  decided  it.  But  it  is 
sam  that  it  .is  not  so,  and  that  there  is 
authority  for  their  refusal.  Three  cases  have 
been  cited  to  us  on  the  point.  The  first 
case  is  that  of  Beg.  v.  The  Great  Western 
Railway  Company  (20  L.  T.  Bep.  N.  S.  481; 
L.  Bep.  4  Q.  B.  323).  The  facts  of  that 
case  were,  that  the  appellants  having  been 
assessed  to  a  poor  rate  in  conformity  with  a 
valuation  list  gave  notice  to  the  committee  of 
their  objection  to  the  list ;  but  the  committee 
refused  to  alter  the  list,  and  on  appeal  the  rate 
was  confirmed  subject  to  a  case.  While  the  ca^e 
was  pending  a  second  rate  was  made  in  con- 
formity with  the  list  which  remained  unaltered 
as  to  the  appellants,  and  the  appellants  having 
given  the  twenty-one  days*  notice  of  appeal 
against  the  late  to  the  committee,  applied  to  the 
quarter  sessions  to  enter  the  appeal  against  the 
second  rate,  without  having  given  a  fresh  notice 
to  the  committee  of  objection  to  the  list,  and  it 
was  held  that  a  fresh  notice  of  objection  to 
the  list  was  a  condition  precedent  to  the 
right  to  enter  the  appeal  against  the  second 
rate.  Now  there  can  be  no  doubt  as  to 
what  the  decision  was  in  that  case.  It  differs  some* 


what  in  circumstances  from  the  present  case,  bat 
it  is  so  similar  that  I  think  the  justices  were  well 
warranted  in  relying  upon  it  in  the  dejision  at 
which  they  arrived,  since  it  contains  many  cir- 
cumstances clearly  in  favour  of  the  respondents. 
But  this  decision  has  come  under  the  considera- 
tion of  two  courts  since  it  was  delivered.  The 
first  occasion  was  in  June  1871,  when  it  came 
before  Hannen,  J.,  in  the  case  of  Beg,  v.  TK» 
Justices  of  Derbyshire  (25  L.  T.  Bep.  N.  S.  43) ;  and 
the  second  still  later,  in  Mav  1879,  when  in  the 
case  of  Beg,  v.  The  Justices  of  Wiltshire  (40  L.  T. 
Bep.  N.  S.  681 ;  4  Q.  B.  Div.  326)  it  came  before 
Cockburn,  C.J.  and  Lopes,  J.  In  both  these  caaeg 
the  case  to  which  I  nave  referred  was  brought 
to  the  attention  of  the  court,  and  the  court,  it 
appears  to  me,  intimated  in  each  case  that  there 
was  grave  doubt  as  to  whether  the  earlier  case 
was  rightly  decided.  It  appears  to  me  from  the 
arguments  used  by  Hannen,  J.  and  Cockburn,  C.J. 
that  the  case  was  rightly  doubted.  In  B^,  v. 
The  Justices  of  Derbyshire,  Hannen,  J.,  says :  "  I 
am,  however,  of  opinion  that  the  appellants  have 
done  everything  required  by  the  statute  to  entitle 
them  to  have  their  appeal  heard,  and  that  it  was 
not  therefore  necessary  for  them  to  go  through 
the  same  process  of  objecting  over  again,  possibly 
a  great  number  of  times.  I  cannot  think  that 
the  Legislature  intended  that  to  be  done,  and  I 
therefore  adopt  the  more  reasonable  constmction 
of  the  Act  or  Parliament — viz.,  that  if  there  has 
been  an  objection  to  the  valuation  list,  and  that 
has  failed  to  produce  the  relief  to  which  the 
person  objecting  thinks  himself  entitled,  although 
some  alteration  may  have  been  made,  such  objec- 
tion is  sufficient ; "  and  Cockburn,  C. J.,  in  B^.  v. 
The  Justices  of  Wiltshire,  puts  the  point  even 
more  strongly.  "  The  contention,"  he  says,  '*  on 
the  part  of  the  applicants  is,  that  though  the 
party  may  have  gone  to  the  assessment  com- 
mittee and  sought  relief  once,  so  soon  as  the 
rate  is  made  he  is  bound  to  go  again  and  reop^ 
the  same  matter  before  he  can  appeal.  It  is  im- 
possible to  suppose  that  the  Legislature  can  have 
intended  such  an  absurd  result.  It  is  contended 
that  we  are  bound  by  tho  decision  in  Beg.  v.  The 
Great  Western  Bailway  Company.  There  the 
court  held  that,  though  the  list  stands  good  until 
a  fresh  one  is  made,  with  respect  to  each  rate 
made  upon  such  list  a  party  intending  to^  appeal 
must  challenge  the  list  afresh.  I  own  that  the 
discussion  in  the  present  case  has  somewhat 
shaken  my  confidence  in  the  correctness  of  our 
decision  in  that  case,  but  our  decision  in  the 
present  case  does  not  overrule  it,  f(»*  the  two  cases 
are  clearly  distinguishable."  In  my  opinion,  if 
we  were  to  decide  in  favour  of  the  appellants  in 
this  case  it  would,  bs^  Cockburn,  C.J.  says,  make 
the  Act  of  Parliament  have  enacted,  an  absurd 
result,  and  would,  as  Hannen,  J.  says,  have  given 
the  parish  officers  the  power  of  wearing  out  an 
appelant  by  perpetual  appeals.  They  could  have 
made  a  small  amendment,  then  a  fresh  appeal 
would  have  been  necessary,  and  an  opportunity 
for  vexatious  delay  would  have  been  created 
which  never  existed  before— a  result  the  very 
opposite  to  that  which  it  was  the  intention  of  the 
Act  of  Parliament  to  bring  about.  I  think,  there- 
fore, that  the  construction  we  are  placing  upon 
the  section  is  the  true  construction,  and  that  if 

I  the  appellant  has  before  his  appeal  applied  to  the 
assessment  committee  and  miled  to  get  such 
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relief  as  he  deems  jast,  he  is  entitled  to  have  his 
appeal  heard.  These  seem  to  me  to  be  the  onlv 
conditions  precedent  to  such  hearing,  and  I  think 
that  the  appellant  in  the  present  case  performed 
those  conoitions  precedent,  and  that  the  justices 
had  jurisdiction  to  hear  and  ought  to  have  heard 
this  appeal.  I  am  of  opinion,  therefore,  for  these 
reasons  that  this  rule  should  be  made  absolute, 
and  that  a  vianda/mus  should  issue  to  the 
justices  directing  them  to  hear  and  determine 
this  appeal. 

Mathew,  J. — I  entirely  agree  with  my  Lord. 
There  can  be  no  doubt  that  the  object  of  the  Act 
of  Parliament  was  to  enable  perons  aggrieved  by 
a  valuation  list  to  obtain  relief  from  tne  assess- 
ment conmiittee  instead  of  being  obliged  to  take 
their  appeal,  in  the  first  instance,  to  quarter 
sessions.  But,  at  the  same  time,  the  Legislature 
contemplated  that  it  was  possible  that  the  assess- 
ment committee  might  go  wrong,  that  it  might 
still  be  necessary  to  appeal  to  the  Court  of  Quarter 
Sessions.  Now,  here  we  are  asked  to  say  that  an 
appellant  who  had  been  once  to  the  assessment 
committee  and  only  got  a  fraction  of  the  relief 
he  wanted,  ouflrht  before  going  to  quarter  sessions 
to  have  gone  again  to  the  assessment  committee 
and  asked  them  to  hear  over  again  precisely  what 
had  been  heard  b^  them  before.  Such  a  course 
wotdd,  in  my  opimon,  be  meaningless,  and  at  the 
same  time  expensive,  and  I  decline  to  give  any 
such  meaning  to  the  Act  of  Parliament.  I 
entirely  agree,  therefore,  that  the  justices  ought 
to  have  heard  and  determined  this  appeal,  and 
that  a  mandamus  ought  to  issue  directmg  them 
so  to  do. 

Rule  ahsohite. 

Solicitors  for  the  appellant,  Field,  Boacoe,  and 
Co.,  for  E,  Marrie,  Wrexham. 

Solicitors  for  the  respondents,  Kennedy,  HugJiee, 
and  Kennedy,  for  Gold  Edwa/rde  and  Weston, 
Denbigh. 


Tuesday,  June  23, 1885. 

(Before  Lord  Golebidge,  C.J.  and  Mathbw,  J.) 

JosoLTNB  V,  Meeson.  (a) 

Metropolitan  Building  Ad  1865— Pu&Ztc  hnilding — 
Ambulance  station — Notice  to  district  surveyor — 
Deposit  of  plans  and  sections — ^18  ^  19  Vict, 
c,  122,  ss,  3.  38—41  ^  42  Vict.  c.  32,  s,  16,  bye- 
law  5. 

An  ambulance  station  structurally  disconnected 
wUh  any  building,  and  from  which  the  pvhlic  is 
rigorously  excluded,  is  not  of  itself  a  public 
htdlding  ioithin  sect.  3  of  the  Metropolitan 
Building  Act  1855,  so  as  to  require  tlie  builder  to 
deposit  plans  and  sections  of  the  buUding  with 
the  notice  of  its  erection  to  the  district  surveyor 
ti/nder  bye-law  5,  m>ade  under  sect.  16  of  the 
Metropolitan  Ma/na^ement  and  Building  Acts 
(Amendm>etit)  Act  1878. 

This  was  a  case  stated  by  one  of  the  Metropolitan 
Police  magistrates  in  pursuance  of  18  &  19  Vict, 
c.  122,  and  the  material  facts  were  as  follows : — 
The  appellant  is  a  builder  and  contractor,  and 
the  respondent  is  the  district  surveyor  appointed 
under  the  Metropolitan  Building  Act  18d5  to  the 
district  of  East  Haclmey  (North)  in  the  county  of 
Middlesex. 

(a)  BeportM  by  W.  P.  EysBSUT,  £aq.,  BanistaMtt-Law. 

Kag.  Gas.— Yol.  Xm. 


Upon  the  4th  Oct.  1884  a  complaint  was  made 
by  the  respondent  to  H.  J.  Bushby,  Esq.,  the 
ma^trate  then  sitting  at  the  Worship-street 
P(dice-court,  that  the  appellant  had  neglected  to 
deposit  with  the  respondent,  as  such  district  sur- 
veyor, plans  and  sections  of  an  ambulance  station 
in  Brooksby's-walk  within  the  district,  contrary 
to  the  provisions  of  the  statute  of  18  &  19  Vict, 
c.  122,  and  the  Metropolitan  Management  and 
Building  Acts  Amendment  Act  1878  (41  &  42 
Vict.  c.  32),  and  the  bye-laws  made  by  the  Metro- 
politan Board  of  Works  under  the  authority  of 
the  same,  whereby  it  was  alleged  that  the  appel- 
lant had  incurred  certain  penalties  under  the  said 
Acts,  and  thereupon  the  said  magistrate  issued  a 
summons  for  the  said  penalties  dated  the  4th  Oct. 
1884,  hereinafter  called  summons  No.  1,  directed 
to  the  appellant  and  requiring  him  to  appear  and 
answer  such  complaint. 

Upon  the  same  dav  the  respondent  also  made 
complaint  to  the  said  magistrate  that  the  appel- 
lant had  neglected  to  give  the  respondent,  as  such 
district  surveyor,  due  notice  under  sect.  38  of  the 
Metropolitan  Building  Act  1855  in  respect  of  the 
said  ambulance  station,  contrary  to  the  provisions 
of  the  Act,  whereby  it  was  alleged  that  th^  appel- 
lant had  incurred  certain  other  penalties  under 
sect.  41  of  the  Act,  and  a  summons  against  the 
appellant  (hereinafter  called  summons  Ko.  2)  in 
respect  of  such  penalties  was  also  issued  by  the 
magistrate. 

Both  of  the  summonses  came  on  for  hearing  on 
the  19th  Nov.  1884,  at  Worship-street  Police-court, 
before  J.  L.  Hannay,  Esq.,  one  of  the  mafi^strate» 
for  the  Metropolitan  Police  District,  who  heard 
evidence  in  support  of  and  in  opposition  to  the 
said  two  summonses. 

It  was  contended  by  the  respondent,  in  support 
of  summons  No.  1,  that  the  ambulance  station 
was  a  "  public  building  "  within  the  meaning  of 
the  Metropolitan  Building  Act  1855  and  of  sect. 
16  of  the  said  Amendment  Act  of  1878,  and  that 
the  bve-laws  made  in  pursuance  of  the  last-men- 
tioned section  applied  to  and  could  be  enforced 
with  respect  to  the  ambulance  station,  and  that 
the  appellant  was  bound  to  deposit  plans  and 
sections  of  the  said  ambulance  station  with  the 
district  surveyor  in  accordance  with  the  require- 
ments of  the  bye-laws. 

It  was  contended  by  the  appellant  in  opposition 
to  the  summons  that  the  ambulance  station  was 
not  a  public  building  within  the  meaniufi:  of  the 
aforesaid  Acts,  and  that  therefore  the  bye-laws 
did  not  apply  to  and  could  not  be  enforced  with 
respect  to  it. 

It  was  contended  by  the  reppondent,  in  support 
of  summons  No.  2,  that  the  notice  which  had  been 
eiven  by  the  appellant  to  the  respondent  as  such 
district  surveyor,  in  respect  of  the  ambulance 
station,  in  pursuance  of  sect.  38  of  the  Metro- 
politan Building  Act  1855,  was  bad  or  insufficient 
upon  the  eround  that  "  particulars  "  within  the 
meaning  of  the  Act  had  not  been  given,  because 
in  the  case  of  a  public  building,  considering  the 
duties  of  a  district  surveyor  under  sect.  38,  plans 
and  sections  should  be  given  as  part  of  such 
particulars. 

It  was  contended  by  the  appellant,  in  opposi- 
tion to  the  summons,  that  it  was  not  neces- 
sary that  plans  and  sections  should  be  deposited 
with  the  notice  provided  for  in  sect.  38  of  the 
Act. 
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The  following  facts  were  proved  or  admitted  at 
the  hearing  before  the  magistrate : 

That  the  ambulance  station  was  to  be  erected 
by  the  appellant  under  a  contract  with  the 
managers  of  the  Metropolitan  Asylum  District, 
hereinafter  called  "  the  managers/'  made  in 
accordance  with  the  powers  of  the  managers 
under  the  Metropolitan  Poor  Act  1867  and  the 
Acts  amending  the  same.  That  two  days  before 
the  building  or  any  work,  to,  in,  or  upon  the  same 
was  commenced,  the  appellant  sent  to  the 
respondent,  as  such  district  surveyor,  a  notice  in 
writing  stating  that  ho  was  about  to  commence 
building  the  ambulance  station  as  required  by 
sect.  38  of  the  Metropolitan  Building  Act  1885. 
Noplans  or  sections  accompanied  the  said  notice. 

Tnat  the  land  upon  which  the  ambulance 
station  was  to  be  erected  was  acouired  by  the 
managers  in  the  year  1883,  and  that  the  land 
adjoined  that  upon  which  the  Homerton  Hospital 
stood,  which  was  one  of  the  hospitals  belonging 
to  the  managers,  and  was  built  in  1870. 

The  ambulance  station  was  being  paid  for  out 
of  the  rates  levied  on  the  several  parishes  and 
unions  in  the  metropolis,  and  when  completed 
would  be  the  station  for  the  East-end  of  London 
for  the  ambulances  and  other  conveyances,  horses, 
and  the  staff  which  were  employed  for  the  convey- 
ance of  persons  suffering  from  infectious  diseases 
from  that  district  to  the  various  hospitals  in  the 
Metropolitan  Asylum  District.  The  said  ambu- 
lance station  was  not  attached  to  or  worked  in 
any  way  in  connection  with  the  Homerton 
Hospital,  but  was  established  for  the  carrying  of 

Eatients  from  the  East-London  district  to  all  the 
ospitals  alike,  and  the  two  hospital  ships  at  Long 
Beach  on  the  river  Thames. 

The  ambulance  station  was  not  connected  struc- 
turally in  anv  way  with  the  Homerton  Hospital, 
but  was  divided  therefrom  for  the  greater  part 
by  the  backs  of  the  buildings,  and  by  a  brick- 
wall  eight  feet  high,  none  of  which  had  any 
doors,  windows,  or  other  openings  of  any  kind, 
with  the  exception  of  one  small  ventilator,  and 
the  hospital  was  built,  as  hereinbefore  appears, 
fourteen  years  previously  to  the  ambulance 
station. 

The  ambulance  station  was  used  solely  for  the 
purpose  of  housing  the  ambulances,  stabling 
the  norses,  and  providing  accommodation  for  the 
staff  employed  oy  the  managers  at  the  station 
for  the  ambulance  service.  The  public  were 
rigorously  and  absolutely  excluded  at  aJl  times 
from  the  ambulance  station,  and  the  gate  was 
always  kept  closed  and  under  the  charge  of  a 
porter,  who  opened  it  only  to  allow  the  ambu- 
lances to  leave  and  enter  the  building.  No 
persons  other  than  the  servants  of  the  station 
were  ever  to  be  admitted  under  any  circum- 
stances into  any  portion  of  the  ambulance  station, 
and  no  persons  other  than  such  servants  would 
have  any  right  or  reason  of  any  kind  to  enter 
therein. 

The  ambulance  station  consisted  of  four  build- 
ings, and  had  no  communication  whatever  with 
the  hojspital,  and  there  was  no  entrance  or  means 
of  access  of  any  kind  from  the  one  to  the  other, 
the  entrance  to  the  ambulance  station  being 
solely  for  the  use  of  the  station. 

The  magistrate  being  of  opinion  with  respect 
to  summons  No.  1  that  the  buildings  in  the 
ambulance  station  were  public  buildings  within 


the  meaning  of  the  Act  of  1865,  convicted  the 
appellant  of  the  offence  charged  and  fined  him  2«. 
and  2«.  costs.  And  being  of  opinion  with  respect 
to  the  summons  No.  2  that  the  said  notice  referred 
to  was  bad  upon  the  ground  that  no  plans  and 
sections  of  the  ambulance  station  had  been  de- 
posited with  such  notice,  convicted  the  appellant 
of  the  offence  charged  and  fined  him  the  sum  of 
2$.  and  29.  costs. 

The  questions  of  law  for  the  opinion  of  the 
court  were :  Upon  summons  No.  1,  (1st)  whether 
the  said  buildings  were  public  buildings  within 
the  meaning  of  the  Metropolitan  Building  Act, 
1855.  Upon  summons  No.  2,  (2nd)  whether 
sect.  38  of  that  Act  imposed  upon  the  appellant 
the  liability  to  deposit  plans  and  sections  of  the 
ambulance  station  with  the  notice  provided  for 
by  the  said  section. 

By  18  &  19  Vict.  c.  122,  sect.  3 : 

"  Public  buildingr "  shall  mean  every  building  used  as 
a  churdi,  ohapel,  or  other  place  of  public  wor9hip,  also 
every  building  used  for  purposes  of  public  instruction ; 
also  every  building  used  as  a  college,  public  hall, 
hospital,  theatre,  public  concert  room,  pubUc  hall  room, 
public  lecture  room,  public  exhibition  room,  or  for  any 
other  pubUc  purposes. 

By  bye-law  5,  under  41  &  42  Vict.  c.  32 : 

Deposit  of  plans  and  sections : 

On  notice  oeing  given  to  a  district  surveyor  of  the 
intended  erection,  execution,  alteration  of,  or  addition 
to  a  public  building,  or  a  building  to  which  section  56 
of  the  Metropolitan  Building  Act  1885  applies,  it  shall 
be  the  duty  of  the  person  giving  such  notice  to  deposit 
plans  and  sections  of  such  erection  re-ereotion,  alten- 
tion  or  addition  with  the  district  surveyor.  Such  plans 
and  sections  shall  be  of  sufficient  detail  to  show  the 
construction. 

Fercy  Gh/e  for  the  appellant. — ^The  question 
here  is,  whether  this  building  in  question  is  a 
public  building  within  the  meaning  of  the  defini- 
tion clause,  sect.  3  of  the  Metropolitan  Building 
Act  1855.    This    building    is    not    used   for  a 

fublic  purpose;  it  has  no  connection  "with  the 
[omerton  Hospital,  though  it  is  close  to  it.  The 
general  public  are  rigorously  excluded  from  it. 
The  mere  fact  of  its  being  built  by  a  public  body 
does  not  constitute  it  a  public  building.  A 
public  building  is  a  building  intended  to  hold  a 
large  number  of  people,  such  as  a  church  or 
theatre,  to  which  the  public  resorts.  This  not 
being  a  public  building,  the  notice  given  by  the 
appellant  to  the  respondent  was  sufficient,  and 
the  decision  of  the  magistrate  ought  to  be 
reversed. 

The  Bespondent  in  person. — ^It  is  reallv  to  the 
advantage  of  the  public  that  such  a  building  as 
this  should  be  considered  a  public  building.  Ihe 
magistrate  has  found  that  it  is  a  public  building, 
and  consequently  the  appellant's  notice  was  bad. 
The  decision  ought  to  stand. 

By  the  Court. — ^We  are  clearly  of  opinion  that 
the  building  in  question  is  not  a  public  building, 
as  contended  for  the  appellant;  and  that  the 
conviction  ought  to  be  quashed. 

Conviction  quashtd. 

Solicitors  for  the  appellant,  Rogers,  Sons  and 
BtisselL 
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TueddoAf,  June  23, 1885. 

(Before  Fcbld  and  Manistt,  JJ.) 

Daniel  v.  Whitfield,  (a) 

Baker — Sale  and  delivery  of  bread — Loaves  eold 
and  weighed  ai  ahop  in  cuaUnner'e  preeence — 
Deliverei  at  Guetomer'B  house  by  baker*s  cart  at 
customer*s  request — Cart  not  provided  loith  beam 
and  scales,  ^c— 6  &  7  WiU.  4,  c.  37— flfeci.  7— 
Bread  "  cai'ried  out  and  delivered  for  sale" 

Bread,  boitght  by  a  customer  at  a  baker* s  shop,  a/nd 
then  and  there  weighed  in  the  customer's  presence 
was  afterwards,  al  the  customer's  request  and  to 
oblige  her,  sent  by  the  baJcer  in  his  cart,  with 
other  goods  purchased  by  the  customer,  to  her 
Jtouse  three  miles  off,  where  it  was  delivered  by 
the  halcer's  man,  the  cart  not  being  provided  with 
beam  and  scales  with  proper  weiglUs  as  directed 
by  sect.  7ofthe6^7  WiU.  4,  c.  37.  The  justices 
hiwing  convicted  the  balcer  of  an  offence  under 
sect.  7 in  carrying  out  and  deliveringoreadfrom a 
cart  not  provided  with  bea/m  and  scales,  ^c,  it  was 

Held,  by  Field  and  Manisty,  JJ.,  otv  appeal 
therefrom,  that  the  bread  was  not  *'  carried  out 
and  delivered  "  by  tJie  appellant  as  a  baker  "for 
sale,"  but  for  tJie  convenience  and  at  the  request 
of  the  customer,  the  sale  and  weighing  hcmng 
taken  place  at  tlie  slwp,  and  as  no  offence  there" 
fore  had  been  committed  under  sect.  7,  the  con' 
victio7i  was  wrong  and  must  be  quashed. 

Robinson  r.  ClifEe  (34  L.  T.  Bep.  N.  8.  680)  and 
Ridgway  v.  Ward  (51  lb.  704)  distinguMhed. 

This  was  a  case  stated  by  three  justices  of  the 
peace  for  the  county  of  Monmouth  under  the 
^0  &  21  Yict.  c.  43,  on  the  application  in  writing 
of  the  appellant,  who  was  dissatisfied  with  the 
determination  of  the  said  justices  upon  the 
question  of  law  which  arose  before  them  as  here- 
inafter stated. 

The  appellant  was  convicted  before  the  said 
justices,  on  the  13th  Dec.  1884,  on  an  informa- 
tion which  charged,  "  for  that  he  on  the  6th  Dec. 
inst.,  at  the  parish  of  Trevethen,  did  convey, 
carry  out,  and  deliver  bread  for  sale  in  a  certain 
cart  without  being  provided  with  a  beam  and 
scales  with  proper  weights,  in  order  that  the 
bread  sold  might  be  weighed  by  the  purchaser 
thereof,  contrary  to  the  statute  6  &  7  Will.  4, 
c.  37,  s.  7." 

The  following  facts  were  proved  before  the  said 
justices  on  the  hearing  of  the  information : — 

The  appellant,  John  Daniel,  is  a  grocer  and 
provision  dealer  carrying  on  business  at  his  shop 
at  Pontypool  and  Abersychan.  On  Saturday, 
the  6th  Dec.,  one  Mary  Aiin  Smith,  a  customer 
of  the  appellant's,  called  at  appellant's  shop  and 
purchased  three  loaves  of  oread,  which  were 
weighed  by  the  appellant  in  her  presence,  and  she 
requested  the  appellant  to  oblige  her  by  sending 
them  to  her  house  with  other  goods  which  she 
had  purchased. 

Police  constable  Thomas  O'Donnell,  on  Saturday 
6th  Dec,  saw  a  man  named  William  Evans 
delivering  bread  at  the  house  of  the  said  Mary 
Ann  Smith  (who  resides  about  three  miles  from 
Pontvpool)  from  a  cart  belonging  to  the  said 
appellant,  and  it  was  admitted  on  the  part  of  the 
appellant  that  there  were  no  beam  and  scales  with 
tne  cart. 

It  was  contended  on  the  part  of  the  appellant 

(a)  Bqiwrted  bj  Henry  Leigji,  Ecq..  Barrrater-at-LaiT. 


that  the  bread  was  not  ofEered  for  sale  from  the 
cart ;  that  the  cart  was  not  kept  for  the  sale  of 
bread ;  and  that  the  bread  haa  been  sold  in  the 
shop  and  weighed  by  the  appellant  himself,  who 
handed  the  bread  to  the  purchaser. 

By  sect.  6  of  the  6  &  7  Will.  4,  c.  37,  it  is  enacted 
that. 

Every  baker  or  seller  of  bread  shall  eaiue  to  be  fixed 
in  some  oonspiooons  part  of  his,  her,  or  their  shop,  on  or 
near  the  counter,  a  beam  and  scales  with  proper  weights 
or  other  sufficient  balance,  in  order  that  all  bread  there 
sold  may  from  time  to  time  be  weighed  in  the  presence 
of  the  purchaser  or  purchasers  thereof. 

By  sect.  7  of  the  same  statute  it  is  enacted 
that. 

Every  baker  or  seller  of  bread,  and  every  journeyman, 
servant,  or  other  person  employed  by  such  baker  or 
seller  of  bread,  who  shall  convey  and  carry  out  bread  for 
sale  in  and  from  any  cart  or  other  oarriafore  shall  be  pro- 
vided with,  and  shall  constantly  carry  in  such  cart  or  other 
carriage  a  correct  beam  and  scales  with  proper  weights 
or  other  sufficient  balance,  in  order  that  all  bread  sold  by 
every  such  baker  or  seller  of  bread,  or  by  Ms,  her,  or 
their  joumevman,  servant,  or  other  person,  may  from 
time  to  time  oe  weighed  in  the  presence  of  the  purchaser 
or  purchasers  thereof.  .  .  .  And  in  case  any  such 
baker  or  seller  of  bread,  or  his  or  their  journeyman,  Ac., 
shall  at  an^  time  carry  out  or  deliver  any  bread  without 
being  provided  with  such  beam  and  scales,  Ac.,  then  and 
in  every  such  case  every  such  baker  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  51. 

The  justices  were  satisfied  that  the  bread  was 
sold  at  the  shop  to  the  purchaser,  but  they  were 
not  satisfied  that  the  bread  was  delivered  to  the 
purchaser  at  the  shop,  but  were  of  opinion  that 
the  bread  was  delivered  at  the  house  ;  and  they 
decided  therefore  that,  under  the  above  section, 
the  not  having  the  beam  and  scales  in  the  cart 
at  the  time  of  the  delivery  of  the  bread  was  an 
offence  within  the  meaning  of  the  statute,  and 
they  accordingly  convicted  the  defendant  in  a 
penalty  of  ten  shillings. 

If  the  said  decision  of  the  justices  is  ri^ht,  the 
conviction  is  to  stand;  but  if  otherwise,  the 
summons  is  to  be  dismissed. 

A.  T.  Laurence  (with  whom  were  Jelf,  Q.C.,  and 
Acland),  for  the  appellant,  contended  that  the 
transaction  between  the  appellant  (the  baker)  and 
the  customer  at  the  shop  where  the  bread  was 
weighed  in  the  customer's  presence  constituted  a 
complete  contract  of  sale  and  delivery,  and  that 
there  was  therefore  nothing  more  to  be  done  by 
the  baker  in  the  matter  under  the  statute  6  &7 
Will.  4,  c.  37,  the  terms  and  requisitions  of 
which  had  been  fully  complied  with.    He  cited 

Robinson  v.  CUffe,  34  L.  T.  Bep.  N.  S.  680 ;  L.  Bep. 

1  Ex.  Div.  ^;  45  L.  J.  119,  M.  G. ;  and 
Ridgioay  v.  Ward,  51  L.  T.  Bep.  N.  S.  704;  54  L.  J. 

20,  M.  C. ;  14  Q.  B.  Div.  110 ; 

and  submitted  that  the  justices  in  the  present 
case  had  decided  erroneously,  and  the  conviction 
must  therefore  be  quashed. 

Mattinson,  for  the  respondent,  contra,  sup- 
ported the  conviction,  and  urged  that  the  sale 
and  weighing  of  the  bread  in  the  shop  was  not 
sufficient.  Tne  statute  required  that  the  bread 
should  be  weighed  on  delivery,  which  took  place 
here  from  the  baker's  cart,  which  ought  to  nave 
been  furnished  with  beam  and  scales  with  proper 
weights;  the  object  of  the  Act  being  to  in- 
sure to  the  customers  the  delivei^  of  bread 
of  full  weight.  There  are  passages  m  the  judg- 
ment of  Lord  Bramwell  (then  ^ramwell,  J.)  m 
Eobinson  v.    CUffe   (ubl  sup,),  and   in   that   of 
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Grove,  J.  in  Ridgway  v.  Ward  {uhi  sup.),  -which 
are  against  the  appellant,  and  in  favonr  of  the 
respoudent. 

Field,  J. — ^A  question,  which  has  been  discussed 
and  decided  in  more  than  one  case  already,  is 
again  raised  in  the  present  case,  namely,  under 
what  circumstances  a  baker  is  by  law  bound  to 
carry  a  beam  and  scales  with  proper  weights  in 
his  bread  cart.  The  question  arises  under  6  &  7 
Will.  4,  c.  37,  an  Act  the  object  of  which  was  to 

Erevent  a  baker  from  delivering  short  weight 
read  to  bis  customers,  and  to  provide  a  means 
which  should  operate  as  an  efficient  check  upon 
the  baker  in  that  respect,  and  at  the  same  time 
should  prevent  the  possibility  of  a  dispute  with 
regard  to  the  av  eight  of  the  bread  between  him 
and  his  customers.  The  provisions  of  sect.  6  of 
the  Act  apply,  and  have  reference  to  the  sale  and 
delivery  and  weighing  of  bread  in  the  baker's 
shop,  whilst  sect.  7  deals  with  and  provides  for  the 
more  general  cases  of  bread  being  ordered  at  the 
shop  and  then  delivered  bv  the  baker  from  house 
to  house.  A  good  deal  oi  controversy  has  taken 
place  with  regard  to  the  meaning  of  the  words 
"  carry  out  for  sale,"  in  sect.  7,  which  enacts  that 
every  baker  or  seller  of  bread,  and  every  journey- 
man, &c.,  employed  by  such  baker  or  seller  of 
bread,  who  shall  convey  and  carry  out  bread  for 
sale  in  and  from  any  cart,  &c.,  shall  constantly 
carry  in  snch  cart  a  correct  beam  and  scales, 
with  proper  weights,"  &c.  It  seems  to  me  that 
the  better  opinion  on  the  subject  is,  that  those 
words  imply  the  necessitv  for  beam  and  scales 
only  in  cases  where  bread  is  being  carried  out  for 
sale  from  the  cart,  which  certainly  was  not  the 
case  here,  for  the  justices  have  found  that  the  sale 
took  place  at  the  shop.  Then  further  on  the 
section  proceeds  as  follows:  "And  in  case  any 
such  baker,  &c.,  shall  at  any  time  carry  out  or 
deliver  any  bread  without  being  provided  with 
such  beam  and  scales."  Xow.  these  words, 
"  carry  out  or  deliver  any  bread,"  have  also  been 
the  subject  of  controversv.  In  this  part  of  the 
section  it  is  to  be  obsen^ed  that  the  words  "  sell " 
or  "  for  sale  "  do  not  appear,  and  the  justices  con- 
sidering that,  although  there  was  a  sale  at  the 
shop,  there  yet  remained  something  to  be  done  by 
the  baker,  that  is  to  say,  to  "carry  out  aud 
deliver,"  were  of  opinion  that  the  present  case 
came  within  those  words;  and  if  that  were  so, 
and  if  there  had  been  a"  carrying  out  and  deliver- 
ing of  the  bread  "  here,  then  the  case  would  come 
within  the  judgment  of  LordBramwell  in  Robinson 
V.  Cliffe  (ubi  «<p.),  and  of  my  brother  Grove  in 
Ridgway  v.  Ward  (ubi  sup,).  If  the  above-men- 
tioned words  are  to  be  construed  in  a  narrow  and 
strictly  literal  sense,  then  undoubtedly  the  baker 
here  did  "  carry  out"  and  did  "  deliver"  this  bread; 
but,  in  my  opinion,  the  carrying  out  and  the  deli- 
very h  ere  were  not  within  the  meaning  of  the  section, 
because  the  baker  did  not  on  this  occasion  carry 
out  for  sale  or  deliver  the  bread  as  a  baker.  In 
Robinson  v.  Gliffe  the  baker  had  a  standing  order 
from  the  customer  to  supply  bread.  His  man  went 
round  for  orders  from  the  customers  and  re- 
turned with  bread  in  his  cart,  and  without  doubt 
in  that  case  the  conviction  of  the  baker  was  quite 
right.  The  case  of  Ridgway  v.  Ward  (uhi  sup.)  is 
somewhat  nearer  the  present  case.  The  customer 
there  gave  his  order  to  the  traveller,  and  the  baker 
weighed  the  bread,  but  not  in  the  customer's 
presence,  and  then  sent  it  out,  and  I  agree  that  • 


there  an  offence  was  committed.  But  in  his 
judgment  in  that  case  my  brother  Grove  said : 
"  The  object  of  the  Act  evidently  is,  that  when 
bread  is  delivered  to  a  purchaser  he  shall  have  an 
opportunity  of  seeing  it  weighed.  He  may  not 
have  scales  and  weights  of  his  own,  or,  if  he  had, 
the  baker  might  dispute  their  accuracy,  and 
therefore  the  statute  obliges  the  baker  to  hare 
proper  scales  and  weights  with  his  cart  when 
the  bread  is  delivered,  otherwise  in  all  the  lar^ 
number  of  cases  where  a  baker  delivers  bread  m 

Sursuance  of  a  previous  order  the  Act  would  he 
efeated.  For,  suppose  the  purchaser  in  the 
present  case  actually  saw  a  quartern  loaf  weighed 
and  put  aside  in  the  shop,  and  a  quartern  loaf 
was  afterwards  sent  to  her,  tbe  object  of  the  Act 
would  not  be  attained  unless  she  could  see  that 
quartern  loaf  weighed  at  her  house.  But  I  need 
not  consider  such  a  case,  because  here  the  loaf 
was  not  weighed  before  her  in  the  shop,  nor  had 
she  chosen  it  there,  and  asked  the  baker  to  send 
it  to  her."  And  in  his  judgment  in  the  same 
case  my  brother  Hawkins  goes  further  still.  He 
says :  "  The  meaning  of  the  word  '  deliver '  in 
the  Act  is  really  this:  if  any  baker  shall 
deliver  any  bread  without  beam  and  scales  he 
shall  be  liable  to  a  penalty.  If  a  man  takes  oat 
bread  to  deliver  in  pursuance  of  a  contract  of 
sale  and  delivery,  and  does  not  carry  beam,  scales, 
and  weights,  he  comes  within  the  Act.  Suppose 
the  person  who  gave  the  order  to  the  traveller 
had  sent  her  servant,  saying,  '  You  represent 
me,  go  to  the  shop  and  have  a  loaf  weighed  for 
me  and  set  aside,  and  when  the  baker  comes 
round  let  him  bring  it,'  I  am  far  from  saying 
that  it  would  be  necessary  for  the  baker  to  sena 
a  beam  and  scales  with  that  particular  loaf. 
True,  the  baker  might  abstract  some  portion  of 
the  bread,  and  my  brother  Grove  says  the 
customer  has  a  right  to  have  an  opportunity  of 
testing  it.  But  I  have  considerable  doubt  of  that. 
For,  if  the  purchaser  sent  his  servant  and  said, 
*  You  see  the  bread  weighed  and  set  aside,' 
and  the  servant  did  so,  that  would,  I  think,  be  a 
perfect  contract  of  sale  and  delivery.  Suppose 
that,  after  seeing  it  weighed,  the  servant  liaa  told 
the  baker  to  cut  a  notch  in  it  so  that  it  might  be 
identified,  and  he  had  done  so,  then  under  such 
circumstances,  the  loaf  having  Ijeen  bought  and 
appropriated,  and  set  aside  and  weighed,  and 
paid  for,  any  transmission  of  it  to  the  customer 
as  a  favour  or  otherwise  would  not  be  carrying 
out  and  delivering  within  the  meaning  of  the  Act. 
But  I  think  that,  if  there  is  simply  an  order  for 
two  or  three  loaves  of  bread,  the  mere  weighing 
out  of  the  loaves  by  the  baker  or  his  man,  and 
putting  them  aside,  iniending  them  to  he 
delivered,  is  not  a  delivery  within  the  meaning 
of  this  Act.  I  think  that  the  meaning  of  the 
Act  is,  that  when  bread  is  either  sold  from 
a  cart,  or  delivered  fi-om  a  cart,  in  fulfilment 
of  a  contract  of  sale  and  delivery,  that  is 
the  sale  and  delivery  intended  by  the  Act."  The 
question  then  is,  does  the  present  case  come 
within  that  decision  P  I  infer  from  the  facts,  as 
stated  in  the  case,  that  the  customer  here  paid 
for  the  loaves,  aud  that  they  were  *et  njMirt  for 
her,  and  that  she  assented  to  this,  and  treated 
them  precisely  as  She  did  the  other  articles  which 
she  had  purchased.  The  justices  say  that  they  are 
not  satisfied  that  there  was  a  delivery  at  the 
shop.     In  ao  saying  I  think  they  arc  qualifying  a 
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previous  statement  made  by  them ;  that  is,  they 
seem  to  doubt  whether  there  could  be  a  delivery 
until  the  goods  were  sent  home.  But  it  is,  in 
my  opinion,  clear  that  there  might  be,  and  that 
the  baker  mav  have  acted,  in  carrving  the  bread 
and  other  things,  simply  as  a  friend;  and  in 
my  opinion  that  is  just  what  actually  occurred. 
No  offence  therefore,  that  being  so,  had  been 
committed  under  the  Act.  Were  this  to  be  held 
to  be  an  offence,  no  baker  would  be  able  to  carry 
a  loaf  of  bread  in  his  cart,  to  oblige  a  neighbour, 
unless  the  cart  were  provided  with  beam  and 
scales  and  weights.  This  conviction  must  be 
quashed. 

Manistt,  J. — I  am  of  the  same  opinion,  and 
think  that  the  cases  that  have  been  cited  and 
referred  to  are  clearly  distinguishable  from  the 
case  now  before  us,  and  that  our  decision  here 
to-day,  therefore,  conflicts  in  no  way  with  the 
decisions  in  those  cases,  although  I  differ,  how- 
ever, from  many  of  the  dicta  contained  in 
them.  In  Bohinaan  v.  Cliffe  (uhi  aup.)  there  was 
neither  any  sale  or  any  delivery  except  from  the 
baker's  cart ;  and  in  the  other  case  of  Bndgway  v. 
Ward  (uhi  9up.)  there  was  no  weighing  in  pursu- 
ance of  a  contract  and  no  appropriation.  The 
present  case,  therefore,  is  altogether  different 
from  either  of  those  two  cases.  We  are  now 
dealing  with  a  penal  statute,  and  before  finding 
that  an  offence  against  it  has  been  committed  we 
are  bound  to  see  that  the  case  comes  clearly 
within  the  terms  of  the  statute.  It  is  assumed 
by  sect.  7  that  bread  is  sent  out  by  the  baker  for 
sale  and  delivery,  as  no  doubt  it  very  often  is,  and 
the  words  **  any  baker "  in  the  second  or  latter 
portion  of  that  section  mean  "  any  such  baker," 
that  is  to  say,  any  Imker  who  sends  out  bread  for 
•*  sale  and  delivery,"  and  not  a  baker  who,  having 
sold,  weighed,  and  appropriated  bread  for  a 
customer  in  his  shop,  afterwards  sends  it  out  or 
carries  it  home  to  tne  customer  at  the  latter's 
request.  If  this  were  an  offence,  no  baker  would 
ever  be  able  to  carry  out  bread  as  a  favour  to  a 
neighbour  unless  he  were  provided  with  weights 
and  scales,  and  that  is  surely  not  the  intention  of 
the  statute. 

Judg^nent  for  the  appellant,  qiuiahhig  tlie  con- 
viction. 

Solicitors  for  the  appellant,  Foio  and  Co.,  agents 
for  Greenivay  and  Bytnnjoivu,  Pontypool. 

Solicitors  for  the  respondent,  Johnston,  Harrison, 
and  Fowell,  agents  for  Martin  Edwards,  Ponty- 
pool. 


KOnSS    OF    LOBDB. 

April  24,  27,  a^d  May  12»  1885. 

(Before  Lords  Blackburn,  Watson,  and 
Fitzgerald.) 

Mayor  op  Portsmouth  r.  Smith,  (a) 

ON  APPEAL  prom  THE  COURT  OP  APPEAL  IN  ENGLAND. 

Toions  Improvement  Clauses  Act  184'7  (10  ^  11  Vict. 
c.  34),  s.  53 — Street — Expenses  qf  paving — Ida* 
hility  qf  adjoining  owners. 

Tlie  appellants,  tlte  Corporation  of  P.,  bought  smne 
land  qf  tlie  respondent  abutting  upon  a  country 
road  within  a  district  to  which  a  local  Act  in* 
corporating  sect.  53  of  the  Towns  Improvement 

(«)  Eaported  by  C.  E.  Maldkv,  Eiq.,  Barriater-at-Lftw. 


Glauses  Act  1847  applied.  Tlie  corporation,  in 
pwrsua/nce  of  a/n  agreement,  im'j^oved  ilie  road 
and  laid  out  a  footpath  by  the  side  of  it.  So^ne 
yea/rs  afterwa/rds  they  paved  and  flagged  tlie  foot' 
path,  a/nd  sought  to  recover  tlie  cost  from  tlie 
respondent  as  adjoining  owner  under  sect.  53  of 
the  Act  of  1847.  The  jury  found,  in  answer  to 
questions  left  to  them,  that  before  the  footpath  wa^ 
paved  the  road  was  not  a  "  street"  in  thepopuLa/r 
sense  of  the  word,  and  that  the  footpath  was 
**  otherwise  made  good," 

Held  {affirming  the  judgment  of  tlie  court  below), 
Hiat  the  respondent  was  ^lot  liable  for  the 
expenses  of  paving  the  fooipaih. 

The  word  "  tMretofore  "  in  sect.  53  of  the  Towns 
Improvement  Classes  Act  1647  refers  to  the  period 
before  the  work  is  done. 

This  was  an  appeal  from  ajudgment  of  the  Court 
of  Appeal  (Brett,  M.B.,  Baggallay  and  Bowen, 
L.  JJ.),  reported  in  50  L.  T.  Rep.  N.  S.  308,  and  13 
Q.  B.  Div.  184,  reversing  a  judgment  of  Lindley, 
L.J.  upon  further  consideration. 

The  facts  appear  sufficiently  from  the  report  in 
the  court  below,  and  from  the  j  udgment  of  Lord 
Blackburn. 

BompaSy  Q.C.  and  Pitt-Lewis  appeared  for  the 
appellants,  and  contended  that  tne  road  in  ques- 
tion was  a  "  street "  within  the  meaning  of  the 
Act,  and  the  appellants  could  exercise  their  power 
of  paving  unaer  sect.  53  once  at  any  time.  The 
word  "  theretofore  "  refers,  to  the  period  before  the 
passing  of  the  special  Aci». 

A,  Charles,  Q.C,  Bullen,  and  BoviU  Smith,  for 
the  respondents,  were  not  called  upon  to  address 
the  House. 

At  the  conclusion  of  the  argument  for  the  ap- 
pellants, their  Lordships  took  time  to  consider  their 
judgment. 

May  12. — ^Their  Lordships  gave  judgment  as 
follows : — 

Lord  Blackburn. — Mv  Lords :  This  is  an  appeal 
against  an  order  made  bv  the  '  Court  of  Appeal, 
by  which  the  judgment  oi  Lindley,  L.J.  on  further 
consideration  for  the  plaintiffs  was  set  aside  and 
judgment  entered  for  the  defendant  with  costs 
mstead.  The  counsel  for  the  appellants  were 
fully  heard  at  your  Lordships'  bar;  when  they 
concluded  it  was  not  convenient  at  that  time  to 
hear  the  further  argument.  The  further  con- 
sideration was  therefore  postponed  sine  die,  and 
it  was  at  the  same  time  intimated  that  it  the 
House  required  to  hear  further  argument  notice 
would  be  given  to  counsel.  My  Lords,  I  have, 
without  calling  on  the  respondents'  counsel  to 
argue,  come  to  the  conclusion  that  the  order  ap- 
pealed against  is  right.  There  is,  I  think,  now  no 
controversy  on  the  state  of  things  before  1874. 
Milton  Lane  was  in  1857  a  country  lane,  being  a 
highway,  but  in  no  popular  sense  of  the  word  a 
street,  and  then  lying  entirely  outside  the  borough 
of  Portsmouth.  The  site  of  this  lane  was  in- 
cluded in  the  ambit  of  a  local  Act  (20  &  21  Vict, 
c.  xxxvii.)  called  the  Landport  and  Sonthsea  Im- 
provement Act  1857.  That  Act  by  the  16th  section 
incorporated  part  of  the  Towns  Improvement 
Act  1847  (10  &  11  Vict.  c.  34),  and  bv  the  20th 
section  enacted  that,  in  construing  the  Towns  Im- 
provement Act  1847  in  connection  with  that  Act, 
sects.  53,  54,  and  73  should  be  read  as  if  the 
word  "owners"  was  substituted  for  **  occupiers," 
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Sect.  34  was :  "  Nothing  in  this  Act  or  in  any  Act 
incorporated  therewith  shall  empower  the  com- 
missioners to  charge  the  owners  of  any  land  with 
the  expenses  of  paving,  flagging,  making,  or  re- 
pairing any  footways  passing  solely  through  a 
iield  or  fields."  It  is  not  disputed  that  Milton 
Lane  was  not  a  footpath  passing  solely  through  a 
field  or  fields,  but  a  highway.  I  do  not  think  it  is 
material  to  notice  any  more  of  the  Landport  and 
Southsea  Improvement  Act.  In  1874,  but  not 
before,  some  alteration  was  made  in  Milton  Lane  (as 
to  which  more  must  be  said  hereafter)  and  its  name 
was  then  changed  to  Asylum  Road.  The  mayor 
&c.,  of  Portsmouth  were  in  1864  the  local  board 
acting  for  the  borough  of  Portsmouth,  forming  a 
district  in  which  the  Local  Government  Act  1858 
had  been  adopted.  On  their  petition  as  to  three 
local  Acts,  of  which  the  20  &  21  Vict.  c.  xxxvii. 
was  one,  the  Secretary  of  State  made  a  pro- 
visional order,  confirmed  by  the  Local  Govern- 
ment Supplemental  Act  1864  (No.  2).  I  will  now 
read  the  material  parts  of  that  order :  "  Now 
therefore,  in  pursuance  of  the  powers  vested  in 
me  by  the  said  Local  Government  Act,  I,  as  one 
of  Her  Majesty's  principal  Secretaries  of  State, 
do  by  this  provisional  order  under  mv  hand  direct 
that  from  and  after  the  passing  of  any  Act  of 
Parliament  confirming  this  order:  1.  The  said 
hereinbefore  recited  local  Acts  except  the  parts 
thereof  specified  in  the  schedule  hereunto  annexed 
shall  be  repealed."  "  5.  The  provisions  of  the 
said  hereinoefore  recited  local  Acts  not  hereby 
repealed  and  of  the  Acts  incorporated  in  whole  or 
in  part  with  the  said  hereinbefore  recited  local 
Acts  or  any  of  them  shall,  except  as  hereinafter 
provided,  extend  to  the  whole  of  the  said  district, 
and  shall  be  incorporated  with  the  said  Local 
Government  Act,  and  the  said  local  board  shall  be 
the  commissioners  for  executing  the  said  Acts ; 
provided  that  sects.  34  and  35  of  the  said  firstly 
nereinbefore  recited  local  Act,  and  sect.  102  of  the 
said  secondly  hereinbefore  recited  local  Act,  and 
sects.  47  and  50  of  the  said  thirdly  hereinbefore 
recited  local  Act,  shall  apply  only  to  the  districts 
to  which  they  respectively  applied  before  the 
passing  of  any  Act  confirming  this  present  order. 
Given  under  my  hand  this  eleventh  day  of  June, 
one  thousand  eight  hundred  and  sixty-four. 
(Signed),  G.  Grey.  Schedule  to  which  this  order 
refers.  The  sections  to  be  retained  in  the  herein- 
before recited  local  Acts  are:  3.  In  the  said 
thirdly  hereinbefore  recited  Act  (20  &  21  Vict.  c. 
xxxvii.)  the  16th  section,  in  so  far  as  it  incorporates 
the  following  sections  of  the  Towns  Improvement 
Clauses  Act  1847,  viz.,  sects.  53,  98,  147  to  151 
(both  inclusive),  196,  197,  and  the  section  num- 
bered 20  in  so  far  as  relates  to  the  interpretation 
of  the  53rd  section  of  the  Towns  Improvements 
Clauses  Act  1847 ;  32,  34, 47,  49,  50.  So  much  of 
sect.  61  as  relates  to  the  incorporation  of  the 
Waterworks  Clauses  Act  1847.  So  much  of  sect. 
84  as  relates  to  abusive  language ;  85,  86,'  and  97 
except  as  to  the  first  proviso  of  the  last  herein- 
before recited  section.  The  53rd  section  of  the 
Towns  Improvement  Clauses  Act  1847  was  iucor- 
porated  in  the  local  Act  20  &  21  Vict.  c.  xxxvii.  in 
1857,  with  the  slight  alteration  of  "  owners  "  for 
"  occupiers,"  and  that  section  still  remained  after 
the  provisional  order  was  in  force.  It  is  a  common 
practice  in  modern  Acts  to  introduce  interpreta- 
tions. I  am  old  enough  to  remember  when 
that  was  a  novelty,  and,   the  older  draftsmen 


said,  likely  to  be  a  very  mischievous  novelty. 
I  think  that  experience  has  shown  that  the  older 
draftsmen  had  some  reason,  but  the  practice  is 
now  inveterate.  In  the  Towns  Improvement 
Clauses  Act  1847,  it  was  enacted  (sect.  3):  "The 
following  words  and  expressions  in  both  this  and 
the  special  Act  and  any  Act  incorporated  there- 
with shall  have  the  meanings  hereby  assigned  to 
them  unless  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction."  "  The 
word  *  street'  shall  extend  to  and  include  any 
road,  square,  court,  alley,  or  thorongh&re 
within  the  limits  of  the  special  Act."  Milton 
Lane  in  1857,  and  thence  down  to  1874,  was 
admittedly  not  a  street  in  the  ordinary  and 
general  sense  of  the  word,  which  his  re- 
ference to  houses,  or  at  least  to  sites  for 
houses,  in  some  degree  of  contiguity,  but  it  was 
both  a  "  road "  and  a  "  thoroughfare."  In  1874 
the  mayor,  aldermen,  and  burgesses  of  Ports- 
mouth, by  articles  of  agreement  under  seal, 
bought  from  the  now  appellants  seventy-five  acres 
of  land  for  the  purpose  of  making  a  lunatic 
asylum.  This  seventy-five  acres  were  bounded  on 
the  north  by  Milton  Conunon  Lane,  with  which,  as 
I  understand  it,  we  have  nothing  to  do  in  this 
case,  and  on  the  south  by  a  public  road.  This  I 
understand  to  be  that  which  was  then  called 
Milton  Lane,  and  is  now  called  Asylum  Boad.  It 
was  part  of  the  bargain  between  the  corporation 
and  the  vendors  that  "  the  vendors  shall  set  back 
the  land  on  the  north  and  south  sides  of  the  said 
roads,  so  that  the  same  may  become  and  be  made 
of  a  uniform  width  of  forty  feet  between  the 
points  C.  and  D.  on  the  north,  and  the  points  £. 
and  F.  on  the  south,  as  shown  on  the  plan  herein- 
after referred  to,  and  the  eTpeDsea  of  widening 
and  making  up  the  said  road  shall  be  borne  by 
the  corporation."  On  reference  to  the  plan,  it 
appears  that  from  E.  to  F.  is  a  part  of  Milton 
Lane,  where  the  land  on  the  north  oelonged  to  the 
vendors.  From  F.  onwards  towards  the  east,  the 
land  on  the  north  ^f  Milton  Lane  was  bought  by 
the  corporation  to  build  on  it  their  new  asylum. 
The  bargain  was  carried  out,  the  vendors  set  back 
the  land,  and  the  road  was  widened.  On  part  of 
the  land  thus  added  to  the  road  a  footpath  was 
made.  All  expenses  of  *' making  up  "  the  widened 
road  and  the  footpath  were  paid  by  the  corpora- 
tion. This  was  completed  about  1875.  In  1879, 
three  or  four  years  alter  this  was  done  and  paid 
for  by  the  corporation  of  Portsmouth  in  their 
capacity  of  purchasers  of  the  land  for  the  pur- 
poses ot  making  an  asylum,  they,  in  their  capacity 
as  urban  authority,  caused  the  footway  which  had 
been  laid  down  in  1875  to  be  paved  and  flagged. 
This  action  is  brought  to  recover  from  the  res- 
pondent, as  owner  of  the  land  on  the  north  side 
of  Asylum  Boad,  the  expenses  of  so  doing.  The 
cause  came  on  for  trial  before  Lindley,  L. J.  and  a 
jury,  of  whom  eight  had  a  view.  Lindley,  L-J. 
reserved  the  case  for  further  consideration,  but 
took  the  opinion  of  the  jury  on  all  questions  which 
the  counsel  on  either  side  contended  were,  or 
might  be,  questions  for  the  jury,  reserving  to 
himself,  on  further  consideration^  if  he  thought 
any  of  them  were  questions  for  the  court,  to 
decide  them  for  himself,  and  I  do  not  see  how  any 
better  course  could  have  been  pursued.  The  road 
or  thoroughfare  called  Milton  Lane  was  in  1857, 
and  before,  a  highway.  It  seems  clear  that,  after 
some  skirmishing,  it  was  admitted  that  it  was  a 
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highway  repairable  by   the  parish,  and   conse- 
quently, if  tnat  be  material,  alter  1857  repairable 
by  the  commissioners  under  sect.  49  of  the  Towns 
Improvement    Clauses   Act    1847,    but   it   was 
neglected.    It  was  not,  in  fact,  paved  or  flagged 
at  that  time,  and  indeed  the  land  on  which  the 
footway  now  in  question  has  been  made  was  not 
then,  nor  at  least  till  1875,  a  part  of  the  road. 
The  portion  of  the  summing-up  which  I  shall  now 
read  shows  plainly  what  the  questions  left  to  the 
jury  were:    *' Ezercisinii:  your  own   judgment, 
jrou  must  consider,  now  it  is  admitted,  as  an 
important    fact  that    in    1875    the    corporation 
wiaened  this  road,  and  did  it  under  an  agreement 
with  the  present  defendant,  and  that  the  expense 
of  making  up  this  road,  and  so  on,  should  be  made 
and  borne  by  the  corporation,  and  although  the 
agreement  with  the  present  defendant  does  not 
say  anything  about  the  footpaths,  the   mode  in 
which  the  corporation  understood  what  they  were 
to  do  in  making  up  the  road  is  shown  by  what 
they  did;  and  we  know,  as  a  fact,  that  they  did 
make  this  road,  they  did  metal  the  carriage-path 
when  they  made  up  the  footpath  in  this  way, 
that  they  put  kerbstones  and  proper  channels, 
and  they  made  it  up,  that  is  to  say,  they  did 
something  to  the  footpath,  they  put  gravel  upon 
it,  and  put  it  in  such  a  way  as  that  it  is  admitted 
it  was  a  good  gravel  path.    That  is  not  denied. 
Now  the  question  is,  whether  that  is  not  suffi- 
ciently 'otnerwise  niade  good.'    I  confess  if  it 
were  for  me — I  do  not  know  that  it  is  for  me— 
but  if  I  had  to  decide  that,  and  it  should  be 
altogether  a  question  of  law,  I  should  be  of  opinion 
that  it  was   made    good.      But   again  I    agree 
that  this  is  rather  a  question  for  you  than  for  me. 
There  are  the  facts.    It  reallv  depends  upon  this, 
'  otherwise  made  good,'  for  what  purpose  r    Com- 
mon sense  would  suggest  it  must  be  for  the  pur- 
pose for  which  it  is  used.    Bear  in  mind,  now, 
it  is  conceded  that  in  1879,  and  years  before,  there 
were  no  houses  on  the  north  side  of  this  lane, 
and  if  there  is  a  good  gravel  footpath  I  do  not 
see  myself  that  that  is  not  sufficiently  good  for  aU 
the  purposes.    It  may  be  a  question  for  you  or 
for  me,  but,  in  order  to  save  further  expense,  I 
will  ask  you  these  two  questions,  whether  this 
place  was  a  street  in  the  x)opular  acceptation  of 
the  term  in  1879,  before  it  was  flagged  and  paved, 
or  was  the  footpath  on  the  north  side  sufficiently 
made  good  before  the  corporation  dealt  with  it  P 
Will  jou  be  kind  enough  to  answer  those  two 
questions,  and  then  I  will  dispose  of  the  knotty 
point  which  may  arise  in  the  way  I  shall  hie 
advised.    The  jury  considered.     The  Associate: 
Grentlemen,    are    you   agreed?     The    Foreman: 
Quite  agreed.   The  Associate :  What  do  yon  findP 
The  Foreman :  That  it  was  not  a  street  in  the 
popular  sense  of  the  word,  and  it  was  otherwise 
made  good."    The  judge  did  not  put  to  the  jury 
any  (][uestion  as  to  the  distinction  between  the 
capacity  of  the  corporation  in  what  they  did  in 
1874-75  when  building  the  asylum,  and  their  pre- 
sent capacity  as  urban  authority  acting  as  com- 
missioners under  the  provisional  order.     That 
could  hardly  be  supposed  to  be  a  question  for  a 
jury.     On  further   consideration    Lindlev,   L.J. 
expressed  himself  as  agreeing  with  all  that  the 
jury  had  found,  and,  I  think,  would  have  given 
judgment  for  the  defendants  but  for  the  con- 
struction which  he  felt  obliged  to  put  on  the 
word  "theretofore"    in  the   ^IVd  section.     He 


thought    it    necessarily  must   be    construed  as 
meanmg  before  the  passing  of  the  special  Act, 
that  is,  in  this  case,  in  1857.    And  it  being  ouite 
clear  that  this  footway  in  question  had  not  o^n 
in  an^  sense  made  good  tul  long  after  1857,  he 
gave  judgment  for  the  plaintiffs.    Where  a  single 
section  of  an  Act  of  Parliament  is  introduced  into 
another  Act,  I  think  it  must  be  read  in  the  sense 
which  it  bore  in  the  original  Act  from  which  it  is 
taken,  and  that  consequently  it  is  perfectly  legiti- 
mate to  refer  to  all  the  rest  of  that  Act  in  order 
to  ascertain  what  the  section  meant,  though  those 
other  sections  are  not  incorporated  in  the  new 
Act.    I  do  not  mean  that,  if  there  was  in  the 
original  Act  a  section  not  incorporated,  which 
came  by  way  of  a  proviso  or  exception  on  that 
which  is  incorporated,  that  should  be  referred  to. 
But  all  others,  including  the  interpretation  clau^ 
if  there  be  one,  may  be  referred  to.    It  is  a 
dangerous  mode  of  draftsmanship  to  incorporate 
a  section  from  a  former   Act;    for,  unless  the 
draftsman  has  a  much  clearer  recollection  of  the 
whole  of  the  former  Act  than  can  always  be 
expected,  there  is  great  risk  that  something  may 
be  expressed  whicn  was  not  intended.    I  think, 
thereiore,  that  the  clauses  54  and  55,  thouffh  not 
incorporated  by  the  order,  were  properly  r^erred 
to  as  throwing  light  on  the  53rd  section,  which 
was;   and  I  think  also  that  the  interpretation 
clause  (which,  I  may  observe  in  passing,  is  not 
the  same  as  the  interpretation  of  the  same  word 
"  street "  in  the  Public  Health  Act,  and  does  not 
contain  the  word  "  highway")  was  properly  re- 
ferred to.    If  I  came  to  the  conclusion  that,  on 
the  true  construction  of  the  Towns  Improvement 
Clauses  Act  1847,  the  Legislature  had  said  that  if 
any  road  or  thorough&re  in  the  district  (even  one 
so  thoroughly  rural  that  there  was  then  no  pre- 
text for  saying  that  it  was  in  the  popular  sense 
of  the  word  a  street),  although  a  public  highway 
at  the  time  of  the  nassing  of  the  special  Act,  that 
is,  in  this  case  1857,  had  not  before  that  time, 
1857,  been  well  and  sufficiently  paved,  flagged,  or 
otherwise  made  good,  the  commissioners  might 
at  any  time  (in  this  case  1879),  even  though  there 
had  been  no  such  change  by  building  of  houses 
or  otherwise  as  to  make  it  now  a   street  (as 
meaning  something  more  than  a  mere  country 
road)   in  their  discretion  cause  it  to  be  paved, 
flagged,  or  otherwise  made  good  at  the  expense 
of  the  owners  of  the  land  abutting  on  the  road  or 
thoroughfare,  I  do  not  see  how,  as  a  judge,  I 
could  do  otherwise  than  give  effect  to  the  expressed 
intention  of  the  Legislature  and  support  the  judg- 
ment of  Lindley,  L.  J.    I  might  think  the  Legis- 
lature improvident  and   unwise,  and  that    the 
owners  of  the  land  were  hardly  treated,  but  I 
should  feel  obliged  to  carry  out  the  expressed 
intention  of  the  Legislature.    There  might  still 
be  an  answer  if  the  commissioners  themselves 
had  before  1879  otherwise  made  ^ood  the  road^ 
as  they  would  from  that  time  be  liable  to  repair 
the  street.    Brett,  M.B.  thought  that  what  was 
done  by  the  corporation  of  Portsmouth  in  1875, 
in  pursuance  of  the  bargain  they  made  in  1S74^ 
when    buying    land    on    which   to     build    the 
asylum,  would  have    been  illegal    unless    done 
by    the    same    corporation    in    their    capacity 
as  urban   authority,  and  that  it  ou^ht,  there- 
fore, to  be  inferred   that  they   did   it    in  that 
capacity,    and    consequently    that    since    1875 
they  were  bound  to  keep  the  street  as  such  in 
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repair.    I  am  inclined  to  think  that  the  capacity 
of  the  coii^oration  of  Portsmouth  when  purchas- 
ing land  for  the  purpose  of  making  an  asylum  is 
distinct  from  their  capacity  as  urban  authority  ; 
and  that  what  was  done  in  1875  should  have  the 
same  effect  and  no  more  than  if  the  purchase  had 
been  by  a  county  authority  for  the  purpose  of 
making  a  county  asylum.    I  do  not  decide  this, 
and  go  no  further  than  to  say  that  I  should  not 
affirm  the  order  on  this  ground  without  at  least 
calling  on  the  respondents'  counsel  to  argue  in 
support  of  this  position.    But  the  case  is  very 
different  if  the  true  construction  of  the  Towns 
Improvement  Clauses  Act  1847'  be  that  at  any 
time  when  the  state  of  the  neighbourhood  becomes 
such  as  to  make  it  proper  to  pave,  flag,  or  other- 
wise make  good  a  road  to  an  extent  which  would 
not  have  been  required  so  long  as  it  was  merely 
a  rural  highway,  the  commissioners  may,  although 
the  road  was  a  highway  at  the  time  of  the  passing 
of  the  Act  (in  this  case  1857)  flag,  pave,  or  other- 
wise make  good  the  road  at  the  expense  of  the 
owners  of  the  adjoining  land,  unless  theretofore, 
that  is,  before  that    time,  the  road  had  been 
already  well  and  sufficiently  paved,  flagged,  or 
otherwise  made  good.    If  the  finding  in  this  case 
that  the  road  was  not   in  1879  a  street  in  the 
popular  sense,  is  true,  I  doubt  whether  the  urban 
sanitary  authority  could  then,  ni.der  any  circum- 
stances, pave  the  road  at  the  exuenso  of  the  ad- 
jacent landowners,   though  if  tney  had   waited 
till  more  houses  were  built  they  probably  could 
have  done  so ;  but  it  is  not  necessary  to  say  how 
that  is.    But  if,  on  the  construction  of  the  whole 
Act,  the  word "  theretofore "  in  the  63rd  section 
of  the  Towns  Improvement  Act  1847  refers  not 
to  the  time  of  the  passing  of  the  special  Act  (in 
this  case  1857)  but  to  the  time  when  the  commis- 
sioners caused  such  street  to  be  paved  and  flagged 
or  otherwise  made  good  (in  this  case  1879),  then 
on  the  findings  of  the  jury  that  the  footway  had 
been  otherwise  made  good  before  1879, 1  think  the 
judgment  should  be  for  the  defendants.    I  think 
there  is  no  doubt  that  in  construing:  an  Act  you 
are  to  give  effect  to  the  intention  of  the  Legisla- 
ture appearing  on  the  whole  Act  from  the  words 
used,  and  that  the  words  are  to  be  construed  in 
their  ordinary  grammatical  meaning,  or,  as  the 
Master  of  the  KoUs,  perhaps  more  accurately, 
says,  in  their  "ordinary  idiomatic"   meaning 
And  I  think  there  is  a  rule  of  construction  com- 
monly expressed   thus,  that  ''words  of  relation 
refer   to   the   last   antecedent."      Some    subtle 
remarks  on  this  rule  by  Lord  Bramwell  in  Evring 
▼.  Ewing  (8  App.  Cas.  831)  may  be  perused  with 
interest.    I  do  not  think  that   the   "last  ante- 
cedent "  is  necessarily  the  nearest,  nor  even  that 
the  word  "  antecedent "  is  confined  to  what  in  the 
collocation  of  words  comes  before  the  word  of 
relation.    I  think  that,  if  the  words  of  this  section 
had  been  slightly  transposed,  and,  to  avoid  any 
difficulty  about    the   interpretation    clause,  the 
words  of  that  clause  had  been  used  instead  of 
"  street,"   and,  abridging  it,  it    had  read  thus, 
."  if  any  road  have  not  theretofore  been  well  and 
sufficiently  made  good,  the  commissioners   may 
cause  such  parts  thereof  as  have  not  theretofore 
been  well  and  sufficiently  made  good  to  be  made 
fpood  in  such  manner  as  they  thmk  fit,  although 
the  road  was  a  public  highway  at  the  passing 
of  the  special  Act,"    no   one   could  well  have 
doubted  that  the  grammatical  or  idiomatic  mean- 


ing of  the  words  would  be  to  refer  "  theretofore " 
to  the  time  when  the  commissioners  acted.  That, 
though  coming  after  the  word  of  relation,  would,  1 
think,  be  an  antecedent  within  the  grammatical 
or  idiomatic  rule  I  have  referred  to.  Baggallay, 
L.J.  does  not  transpose  the  words,  "  although  a 
public  highway  at  tne  passing  of  the  special  Act,** 
as  I  have  done,  but  reads  them  as  if  in  a  paren- 
thesis. Brett,  M.B.  seems  to  say  that  the  rale 
of  idiomatic  English  that  the  relative  is  to  refer 
to  the  "  antecedent "  is  so  strong  that,  though  of 
necessity  when  there  is  no  antecedent  you  must 
make  the  relative  relate  to  something  subsequent, 
you  must  not  do  so  if  there  be  anything  antece- 
dent to  which  it  can  relate.  I  cannot  agree  in 
this.  The  cases  which  were  cited  do  not,  I  think, 
give  much  help.  Rohinaon  v.  Loecd  Board  of 
Barton  Eccies  (8  App.  Cas.  798 ;  50  L.  T.  Rep.  N.  S. 
57)  was  on  a  different  Act,  and  a  different  clause, 
and  a  different  interpretation  clause.  I  should 
say  that  the  great  judicial  difficulty  felt  in  con- 
struing that  Act  is  a  strong  proof  of  the  sound- 
ness of  the  objection  of  the  old  school  of  draftsmen 
to  the  introduction  of  interpretation  clauses.  As 
I  agree  with  Baggallay,  L.«J .  in  his  interpretation 
of  this  Act,  I  think  on  that  ground  that  the  order 
appealed  against  should  be  affirmed  and  the  appeal 
dismissed  with  oosts. 

Lord  Watson. — ^My  Lords:  I  am  of  opinion 
that  the  order  of  the  12th  Dec.  1883  must  be 
affirmed  although  I  do  not  concur  in  all  the 
reasons  which  influenced  the  learned  judges  of 
the  Court  of  Appeal.  The  jury  have  found  that 
in  1879,  at  the  time  when  the  appellants  executed 
the  operations  the  cost  of  whicn  they  are  seeking 
to  recover  from  the  respondents,  the  road  or  lane 
now  known  as  Asylum  Koad  "  was  not  a  street  in 
the  popular  sense  of  the  word."  Upon  that  find- 
ing, the  appellants  could  not  recover,  if  the  word 
"street"  is  used  in  the  popular  acceptation  in 
sect.  53  of  the  Towns  Improvement  Clauses  Act 
1847.  That  section  is  detached  from  its  group  of 
clauses  relating  to  the  paving  and  maintenance 
of  streets  in  the  Act  of  1847,  and  is  incorporated 
per  80  with  the  Portsmouth  provisional  order  of 
1864,  confirmed  by  the  Local  Grovemment  Supple- 
mental Act  1864  (No.  2).  I  agree  with  the  lesjiied 
judges  of  the  courts  below,  that  sect.  53  must 
notwithstanding,  for  the  purposes  of  this  case,  be 
read  in  the  li^t  afforded  by  the  interpretation 
clause  and  context  of  the  Act  of  1847.  Tliere  does 
not  appear  to  be  anything  in  the  terms  of  the 
provisional  order  of  1864  which  can  alter  or 
qualify  its  original  meaning  in  the  statute  of 
1847.  I  am  unable  at  present  to  concur  with  tho 
learned  jud^s  who  niave  held  that  the  word 
"  street,"  as  it  occurs  in  sect.  53,  embraces  every 
kind  of  road  or  highway  which,  according  to  the 
interpretation  clause  (sect.  2)  it  may  include.  I 
very  much  doubt  whether  it  was  the  intention  of 
the  Legislature  to  empower  the  commissioners  to 
pave  and  flag  mere  country  roads  at  the  expense 
of  the  occupiers  (or  in  the  case  of  Portsmouth 
the  owners)  of  the  adjoining  lands.  At  the  same 
time  I  think  a  road  might  fairly  be  held  to  be  a 
street  within  the  meaning  of  sect.  53  although  it 
did  fall  somewhat  short  of  the  popular  idea  of  a 
street.  If,  for  instance,  a  road  were  laid  out  as  a 
street,  in  this  sense,  that  preparations  were  being 
made  for  erecting  buildings  which  on  their  erec- 
tion being  completed  would  make  it  in  popolar 
acceptation  a  street,  it  rather  appears  to  me  that 
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the  commissioners  would  be  entitled  to  deal  with 
the  road  in  virtue  of  the  powers  given  them  by 
sect.  53.    But  I  have  found  it  unnecessary  to  form 
a  deliberate  judgment  upon  this  part  of  the  case ; 
because  I  am  of  opinion  that,  assuming  the  ap- 
pellants  to   have    oeen   warranted    in    treating 
Asylum  Boad  in  1879  as  a  "  street "  falling  under 
the  provisions  of  sect.  53,  the  respondents  are  yet 
entitled  to  prevail    on    other  and  independent 
grounds.     Tne   owners   of  lands  abutting  on  a 
street,  which  have  been  pavdd  by  the  appellants 
professedly  in  terms  of  sect.  53,  have    in    my 
opinion,  a  good  defence  to  any  claim  made  upon 
tnem  for  the  cost  of  paving,  if  they  can  show 
that,  before  the  work  wa«  executed  by  the  appel- 
lants, the  street  had  been  "  well  and  sufficiently 
paved  and  flagged  or  otherwise  made  good."    The 
word  "  theretofore "  is,  no  doubt,  capable  of  re- 
ceiving two  different  constructions ;  it  may  be 
held  to  refer  either  to  the  time  when  the  work  is 
executed  by  the  commissioners,  or  to  the  time 
when  the  special  Act  was  passed.    I  prefer  the 
construction  adopted  by  Baggallay,  L.J.    I  agree 
with  his  Lordship  that  the  words  "althougn  a 
public  highway  at  the  passing  of  the  special  Act " 
are  parenthetical ;  ana  in  that  view  it  appears  to 
me  to  be  more  natural  as  well  as  more  reasonable 
to  connect    the   word  "theretofore**    with   the 
period   of   the  commissioners'  operations.    The 
jury  have  found  that  the  footpath  of  Asylum  Road, 
BO  for  at  least  as  the  responaents*  lands  abut  upon 
it,  though  neither  paved  nor  flagged,  had  been 
"otherwise  made  gpod"  before  the  appellants 
proceeded  to  pave  it  in  1879.    It  was  proved  at 
the  trial  that  about  the  year  1874,  in  the  course 
of  widening  and  making  up  Asylum  Boad  under 
an  agreement  between  the  respondents  and  the 
corporation  of  Portsmouth,  that  part  of  the  foot- 
path   which    is    now    in    question    was  kerbed, 
channelled,  and  made  up  with  gravel.     It  was 
maintained  for  the  appellants  that  your  Lordships 
ought  to  disregard  the  finding  of  the  jury  in 
respect  that  a  footpath  so  constructed  could  in  no 
circumstances  be  regarded  as  "otherwise  made 
good"  within  the  meaning  of  sect.  53.    It  was 
argued  that,  in  order  to  satisfy  the  statute,  the 
footpath  must  have  been  formed  with  wood  or 
asphalte,  or  some  similar  material.    In  short,  the 
materials  suggested  as  the  only  possible  equiva- 
lents for  paving  or  flagging  permitted  by  the 
expression  "  otherwise  made  good  "  were  all  such 
as  are  used  to  form  what,  in  common  lan^age,  is 
termed  pavement.  That  cannot,  in  my  opinion,  be 
the  meaning  which  the  Legislature  intended  to 
convey  by  that  expression.    I  cannot  from  my 
own  experience  say  that  a  footpath  in  a  street 
cannot  be  made  sufficiently  good  for  all  reason- 
able   purposes    by    kerbing,    channelling,    and 
gravelling ;  and  even  if  I  had  to  decide  the  ques- 
tion which  was  submitted  to  the  jury,  I  should 
hesitate  to  differ  from  their  conclusion.    These 
appear  to  me  to  be  sufficient  reasons  for  affirming 
tne  order  appealed  from.    I  desire  to  add  that,  it 
a  street  has  been  sufficiently  paved,  flagged,  or 
otherwise  made  good  before  the  commissioners 
proceed  to  pave,  it  is  immaterial  for  the  purposes 
of  sect.  53  to  consider  by  whom  that  may  have 
been  done.    In  the  present  case  the  operations, 
upon  which  the  finding  of  the  jury  was  based, 
must,  in  my  opinion,  be  attributed  to  the  joint 
action  of  the  respondents  and  the  corporation  of 
Portsmouth.    But  the  corporation  appears  to  me 
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!  to  have  acted  in  the  matter  as  the  borough 
authority  under  the  Lunatic  Asylums  Act  1853, 
and  as  such  having  interests  and  duties  altogether 
different  from  those  with  which  they  are  charged 
in  their  capacity  as  urban  sanitary  authority.  I 
cannot  therefore  assent  to  the  view  that  the 
present  appellants  made  good  the  footpath  in  or 
after  the  year  1874. 

Lord  Fitzgerald. — I  also,  my  Lords,  am  of 
opinion  that  the  judgment  of  the  Court  of  Appeal 
should  be  affirmed,  and  for  the  reasons  shortly 
expressed  by  Baggallay  L..I.  I  desire  to  add  thai 
the  case  seems  to  me  to  exhibit  in  a  remarkabh^ 
manner  a  state  of  legislation  for  local  panx)ses  so 
complicated,  so  bewildering,  and  so  difficult  to 
apply  as  not  to  be  a  credit  to  us.  This  no  doubt 
has  caused  the  present  litigation,  and  will  con- 
tinue to  be  a  cause  of  expensive  litigation  in  the 
future. 

Order   appealed  from  affiinned ;    and  appeal 
dismiased  with  coats. 

Solicitors  for  appellants,  Williamsonf  Hill,  and 
Co.,  agents  for  A.  Hellard,  Portsmouth. 

Solicitors  for  respondents.  Ford  and  Ford, 
agents  for  B.  W.  Ford  and  Sofh,  Portsmouth. 


S^ufmt  (S^irart  of  Intote. 


COURT   OF   APPEAL. 

Tliursday,  Jan,  15, 1885. 
(Before  Brett,  M.B..,  Cotton  and  Lindlby,  L.JJ.) 

LiNB  AUD  others  V.  WaRREN  AND  OTHERS,  (a) 

Mvmcipal  election  —  Four  vacancies  —  Petition 
agairut  three  <mly  of  the  candidates  returned  mi 
a  ground  affecting  tlie  validity  of  tJie  wJiole  elec- 
tiofi — Mwnic^aX  Corporations  Act  1882  (45  Sf  46 
Vict  c.  50),  M.  87.  88,  91,  8ched,  3,  Part  2,  rr.  3 
and  l^^Appeal — Mwnicipal  Corporations  Act 
1882,  s.  93,  sub-sect.  7,  «.  242,  sub-sect.  3— 
Supreme  Court  of  Judicature  Act  1881  (44  ^'  45 
Vict.  c.  68),  «.  14. 

At  a  fMjmicipal  election  held  to  fill  four  vacancies 
in  the  town  council  of  a  borough,  nhie  persons 
were  nominated  under  the  Municipal  Corporations 
Act  1882.  Objections  were  taken  to  the  nomina» 
tion  papers  of  H,  and  three  other  candidates,  but 
the  objection  to  H,  wa^  witMrawn.  The  mayor 
erroneously  {as  was  now  admitted)  allowed  the 
objections,  and  the  three  candidates  objected  to 
were  prevented  from  going  to  thepoU,  and  at  ilie 
election  subsequently  held  H.  and  the  three 
respondents  to  this  petition  were  declared  to  be 
duly  elected.  Upon  a  petition  against  the  return 
of  the  three  respondents,  to  which  petition  H,  wae 
not  made  a  pwrty,  it  was  admitted  that  tlie  ded' 
sion  of  the  m^yor  was  erroneous,  and  that  ifH, 
had  been  made  a  parly  to  the  petition  the  whole 
election  must  have  been  invalidh>ted,  as  the  objec" 
tion  w&nt  to  the  root  of  tlie  election,  and  applied 
equMy  to  him  as  to  the  three  reepondents ;  out  it 
was  contended  thcU,  as  H,  was  not  before  the  court, 
and  tkerefwe  his  election  could  not  be  questioned, 
the  return  of  the  respondents  must  stand  good. 

Held,  that  although  the  erroneous  decision  ef  the 
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mayor  affected  tlie  validity  of  the  irhole  election, 
yet  the  court  had  jpower  to  deal  tcith  th-oae  candi- 
dates returned  who  were  petitioned  cujainst,  and 
that  there  is  nothing  in  the  Act  of  1882  to  jn'event 
the  election  of  the  respondents  being  set  aside,  not- 
withstanding  thai  the  return  of  H.  could  not  he 
he  questioned,  he  not  being  a  party  to  the  petition. 

Judgment  of  the  Queen's  Bench  Division  (ante,  p. 
531 ;  52  JD.  Eep.  N.  8.  258)  affirmed. 

In  municipal  election  petitions  an  appeal  from  a 
judgment  of  the  Queen*s  Bench  Division  lies  to 
the  Court  of  Appeal  if  leave  to  appeal  be  given  by 
the  Divisional  Uourt. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (the  Divisional  Court 
consisting  of  Mathew  and  Dav,  JJ.),  reported 
ante,  p.  531 ;  and  52  L.  T.  Rep.  N.  S.  258. 

The  facts  are  fully  stated  in  the  report  of  the 
proceedings  before  the  Queen's  Bench  Division 
\ubi  sup.)  where  the  special  case  is  set  out,  and 
the  more  material  facts  may  be  gathered  from 
the  above  head-note. 

The  Divisional  Court  gave  iudgment  in  favour 
of  the  petitioners,  but  granted  leave  to  appeal. 

The  respondents  appealed. 

Ya/rborou^h  Anderson  {Montague  8hea/nnan  with 
him)  for  the  petitioners. — There  is  a  preliminary 
objection  to  the  hearing  of  this  appeal.  The 
points  raised  by  this  petition  were  stated  as  a 
special  case,  and  the  Municipal  Corporations  Act 
1882  (45  &  46  Yict.  c.  50),  s.  93,  sub-sect.  7,  enacts 
that  the  decision  of  the  High  Court  upon  such 
special  case  shall  be  final.  No  appeal  to  this 
court  therefore  lies. 

Lewis  Coward  for  the  respondents  to  the  peti- 
tion.— ^An  appeal  lies  by  virtue  of  sect.  14  of  the 
Supreme  Court  of  Judicature  Act  1881  (44  &  45 
Yict.  c.  68).  The  court  below  gave  special  leave 
to  appeal,  and  the  section  of  the  statute  just  cited 
enacts  that  the  jurisdiction  of  the  High  Court  to 
decide  questions  of  law  under  {inter  aZia)  the 
Corrupt  Practices  (Municipal  Elections)  Act  1872 
(35  &  38  Yict.  c.  60),  is  to  be  final,  unless  special 
leave  be  given  to  appeal.  The  Corrupt  Practices 
(Municipal  Elections)  Act  1872  is  an  Act  amend- 
ing the  Municipal  Corporations  Act  1835,  and  is 
therefore  incorporated  m  the  Municipal  Corpora- 
tions Act  1882,  by  sect.  242,  sub-sect.  3,  which 
enacts  that  where  any  Act  refers  to  the  Municipal 
Corporations  Act  1835,  or  to  any  Act  amending  it, 
the  reference  shall  be  deemed  to  be  to  the  Muni- 
cipal Corporations  Act  1882.  Therefore,  sect.  14 
of  the  Supreme  Court  of  Judicature  Act  1881 
must  now  be  deemed  to  refer  to  the  Municipal 
Corporations  Act  1882,  and  consequently  tnis 
appeal  lies,  special  leave  having  been  given. 

Brett,  M.R. — ^We  think  we  ought  to  hear  this 
appeal. 

Lewis  Coward  for  the  respondents  to  the  peti- 
tion.— ^The  petition  does  not  allege  against  any 
of  these  respondents  any  personal  disaualification, 
the  basis  of  the  petition  is  a  ground  w^nich  vitiates 
the  whole  election.  The  decision  of  the  mayor  in 
allowing  the  objection  to  the  nomination  papers 
was  erroneous,  and  that  decision  may  be  reversed 
iipon  a  petition  questioning  the  whole  election. 
That  is  what  this  petition  ought  to  do.  The 
respondents  cannot  be  unseated  without  declaring 
the  whole  election  void,  but  the  whole  election  can- 
not be  declared  void  on  this  etition  because  it  is  a 
petition   against  individual   elected   candidates, 


and  Harris  is  no  i)arty  to  it ;  the  respondents, 
therefore,  cannot  be  unseated  on  this  petition. 
Howes  V.  Turmr  (35  L.  T.  Rep.  N.  S.  58 ;  1  C.  P. 
Div.  6701  and  Bf<dge  v.  Andrewes  (39  L.  T.  Rep. 
N.  S.  166 ;  3  C.  P.  Div.  510)  show  that  in  cases  of 
this  nature  the  proper  course  is  to  declare  the 
whole  election  void,  out  in  this  case  that  cannoc 
be  done  for  the  reasons  before  give^i-  Therefore, 
because  no  order  can  be  made  anecting  the  return 
of  Harris,  whose  return  is  liable  to  the  same  ob- 
jection as  the  return  of  the  respondents,  the 
respondents  cannot  be  unseated  on  this  petition. 

Tarborough  Anderson  and  Montague  Shearman, 
for  the  petitioners,  were  not  called  on  to  argue. 

Brett,  M.R. — In  tlus  case  four  candidates  have 
been  elected  as  municipal  councillors.  Thbre 
were  other  candidates  who  might  have  been 
elected  if  they  had  been  allowed  to  go  to  the  poll; 
they  ought  to  have  been  allowed  to  go  to  the  poll, 
but  the  mayor  erroneously  rejected  those  other 
candidates.  This  erroneous  decision  of  the  mayor 
gave  a  right  to  any  burgess  under  the  Municipal 
Corporations  Act  1882  to  question  the  whole 
election,  and  it  also,  I  think,  gave  a  right  to  any 
burgess  to  question  the  election  of  each  and  every 
one  of  the  candidates  elected.  But  those  bur- 
gesses who  have  petitioned  in  this  case  have  not 
petitioned  against  the  whole  return,  and  they 
have  not  petitioned,  as  I  certainly  think  they 
could  have  done,  against  the  return  of  each  and 
every  one  of  the  elected  candidates ;  what  they 
have  done  is  to  petition  against  the  return 
of  three  only  of  tne  candidates  elected.  Any 
other  burgess  might  have  petitioned  against 
Harris,  the  fourth  elected  candidate,  but  none 
did  so,  and  therefore  to  hold  that,  under  the  cir- 
cumstances of  this  case,  the  election  of  Harris 
stands  good,  does  not  do  any  real  injustice.  It 
may  be  that  every  elector  within  the  borough  is 
now  of  opinion  thiat  Harris  is  a  man  who  ought 
to  be  elected,  and  that  everyone  of  them  was  in 
his  favour  at  the  time  for  presenting  a  petition, 
yet  it  is  said  that  a  petition  cannot  be  presented 
against  the  return  of  the  other  candidates  without 
questioning  his.  That  would  seem  to  be  a  strange 
result  of  the  legislation  on  the  subject,  and  I 
cannot  think  that  that  can  be  the  L»w ;  let  us 
examine  the  statute.  The  petition  here  is  pre- 
sented under  the  Municipal  Corporations  Act 
1882,  schedule  3,  port  2,  rule  14,  which  is  as 
follows : — "  The  decision  of  the  mayor  shall  be 
given  in  writing,  and  shall,  if  disallowing  an 
objection,  be  final ;  but,  if  allowing  an  objection, 
shall  be  subject  to  reversal  on  petition  question- 
ing the  election  or  return."  Tnat  rule  seems  to 
me  to  provide  for  the  questioning  of  the  election— 
that  is  the  whole  election,  or  for  the  questioning 
of  the  return,  that  is  the  return  of  any  particular 
person  returned.  According  to  the  lorm  of  the 
petition  before  us  it  is  a  petition  against  the 
return  of  the  three  retumea  candidates  who  are 
made  respondents  ux)on  the  petition.  That  seems 
to  me  a  petition  clearly  within  the  rule  laid  down 
by  the  statute.  The  objection  really  comes  to 
this,  that  the  return  of  not  one  of  the  three 
respondents  can  be  questioned,  although  it  is  ad- 
mitted that  the  election  of  each  of  them  is  bud 
and  void,  because  the  return  of  a  fourth  candi- 
date is  not  questioned.  Is  there  anything  in 
the  /yeneral  law  which  says  that  all  the  candidates 
are  responsible  for  one  another  ?     Certainly  not. 
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Certainly  there  is  nothing  in  this  Act  of  Par- 
liament which  says  so.  Many  cases  occur  to  one 
in  which  the  return  of  one  candidate  may  be  good 
and  the  return  of  all  the  rest  bad.  Or  suppose 
that  each  and  every  one  of  four  candidates  at  an 
election  has  been  guilty  of  bribery,  and  that  some 
person  or  persons  petition  against  three  of  them 
ont  not  against  the  fourth ;  could  it  be  tolei*ated 
that  they  should  be  heard  to  say,  we  admit  that 
we  have  done  that  which  will  invalidate  our 
election,  but  the  fourth  candidate  has  been  as 
guilty  as  ourselves,  and  our  return  cannot  be 
questioned  because  his  is  not?  I  cannot  find 
anything  in  the  statute  which  can  be  relied  on  to 
support  any  such  contention,  and  that  is  in  effect 
the  contention  of  the  appellants  here.  We 
cannot  take  any  notice  at  all  of  Harris,  for  the 
reason  that  he  is  not  before  us.  If  we  were 
allowed  to  say  so,  we  can  see  that  his  return  is 
bad ;  but  we  have  no  right  to  say  so,  we  can  ex- 
press no  judicial  opinion  at  all  about  it.  There- 
fore, I  see  no  objection  to  the  form  of  this 
Setition,  and  I  think  that  the  judgment  given  by 
Tathew,  J.  in  the  court  below  was  right,  and 
that  this  appeal  must  be  dismissed. 

Cotton,  L.  J. — ^The  able  argument  of  this  appeal 
has  failed  to  convince  me  that  the  decision  below 
was  wrong.  A  petition  has  been  presented  against 
three  out  of  four  candidates  who  were  elected  at 
a  municipal  election,  and  the  objection  taken  is 
that  the  petition  is  bad  because  it  does  not  join 
the  fourth  candidate  who  was  elected,  whose 
name  was  Harris.  Upon  the  true  construction  of 
the  Municipal  Corporations  Act  1882,  it  is  clear  to 
my  mind  that  the  return  of  anyone  may  be 
questioned,  or  that  the  whole  election  may  be 
questioned.  I  look  first  at  sect.  87  of  that  Act. 
That  section  enacts  that  "A  municipal  election 
may  be  questioned  by  an  election  petition  on  the 
ground  (a)  that  the  election  was,  as  to  the  borough 
or  ward^  wholly  avoided  by  general  bribery,  treat- 
ing, undue  influence,  or  personation;"  then 
sub-sect.  (6),  "  that  the  election  was  avoided  by 
corrupt  practices."  I  pause  to  notice  that  the 
word  used  here  is  "  avoided,"  apparently  in  con- 
tradistinction to  "wholly  avoided"  in  emb-sect. 
(a;.  Sub-sects,  (c)  and  (d)  are,  "  That  the  person 
whose  election  is  Questioned  was  at  the  time  of 
the  election  disqualified,  or  that  he  was  not  duly 
elected  by  a  majority  of  lawful  votes."  These 
sub-sections  most  clearly  contemplate  objections 
to  the  return  of  individuals.  Next  I  come  to 
sect.  88,  sub-sect.  2  of  which  I  find  to  be  as 
follows:  "Any  person  whose  election  is  Ques- 
tioned by  the  petition,  and  any  returning  officer 
of  whose  conduct  a  petition  complains,  may  be 
made  a  respondent  to  the  petition.^'  That  recog- 
nises the  same  distinction.  Then  I  come  to 
sect.  91,  sub-sect.  3,  which  provides  that  a  petition 
presented  against  two  or  more  may  be  treated  as 
a  separate  petition  against  each.  Therefore,  it  is 
clear  to  demonstration  that  this  Act  does  con- 
template, not  only  a  petition  to  set  aside  the 
whole  election,  but  also  a  petition  questioning 
the  return  of  an  individual,  or  of  individuals, 
without  joining  all.  Indeed  this  is  conceded 
when  the  nature  of  the  objection  is  one  personal 
to  the  candidate  or  candidates  objected  to ;  but  it 
is  said  that  here  the  nature  of  the  objection  is 
one  that  goes  to  the  root  of  the  whole  election, 
that  if  it  is  good  against  the  three  candidates 
objected  to,  iib  is  equally  good  against  Harris; 


and  then  it  is  very  correctly  argued  that  we 
cannot  set  aside  the  election  of  ^urris  when  he 
is  not  before  us.  The  answer  to  that  ingenious 
argument  is,  that  we  are  not  asked  to  set  aside 
the  election  of  Harris,  the  petition  does  not  ask 
it.  It  is  true  that  what  the  petition  does  ask  is 
to  set  aside  the  election  of  three  out  of  the  four 
candidates,  on  grounds  that  are  equallv  applic- 
able to  the  fourth ;  and  it  is  true  that  if  the  fourth 
had  been  joined,  the  election  would  have  been  set 
aside,  because  all  the  elected  candidates  would 
have  been  disqualified ;  but  even  then  the  form 
of  the  petition  would  not  have  been  for  declaring 
the  whole  election  void,  though  that  would  have 
been  the  result  of  it.  This  petition  only  asks  for 
a  declaration  that  the  election  of  three  out  of  the 
four  candidates  is  void,  and  the  question  raised 
may  be  stated  thus :  Ought  the  court  to  abstain 
from  so  holding  simply  because  there  is  another 
person  whose  election  is  open  to  the  same  fatal 
objection,  but  against  whom  no  order  can  be 
made  ?  I  think  not.  I  think  the  court  must  hold 
that  the  objection  which  has  been  taken  to  the 
election  of  those  persons  whose  election  is  q[ues- 
tioned  is  fatal.  If  the  other  elected  candidate 
had  been  brought  before  the  court  in  good  time, 
the  same  order  would  have  been  made  against 
him.  In  his  case  the  time  for  questioning  his 
election  has  expired,  and  he  remains  an  elected 
town  councillor  for  Daventry.  I  think  the  order 
appealed  from  was  right. 

LiNDLEY,  L.J. — I  am  of  the  same  opinion.  I 
think  it  is  only  necessar3r  to  study  carefully  the 
sections  and  rules  of  this  Act  of  Parliament, 
which  have  been  alluded  to,  in  order  to  decide 
that  it  is  competent  for  these  petitioners  to 
present  a  petition  like  this.  They  say:  Four 
candidates  nave  been  elected,  we  object  to  the 
election  of  three  of  them,  the  fourth  is  politicallv 
our  friend  and  we  do  not  intend  to  quarrel  with 
his  return,  our  opponents  may  do  that  if  they 
will.  The  opponents  say :  That  is  not  the  law, 
your  objection  to  the  three  applies  equally  to  the 
fourth,  your  political  friend,  and  you  must  equally 
quarrel  with  nis  return.  "Now,  I  cannot  finathat 
laid  down  in  the  Act  of  Parliament ;  on  the  con- 
trary, after  carefully  scanning  its  provisions,  I 
come  to  the  conclusion  that  it  is  left  to  every 
burgess  to  present  a  petition  ajrainst  any  of  those 
to  whose  return  he  objects.  The  practical  con- 
sequence is,  that  this  petition  is  competent  and 
rignt  and  in  good  form,  and  the  decbion  below 
was  therefore  right.  Those  who  object  to  Mr. 
Harris  could  successfully  do  so  if  they  were  not 
too  late,  but  now  they  are  out  of  time. 

Brett,  M.B. — I  intended  to  say  that  I  think 
neither  of  the  cases  cited  in  argument  is  in  point, 
because  in  each  of  those  cases  all  the  elected 
candidates  were  before  the  court. 

Appeal  dimnissed. 

Solicitors  for  petitioners,  Caister  and  Shear- 
man. 

Solicitors  for  respondents,  Kingefordt  Dorman, 
and  Co. 
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Ct.  op  App.]     Gas  Light,  Ac,  Company  v,  Vestey  op  St.  Mart  Abbotts,  KEKsni'GTOH.     [Ct.  op  App. 


March  17  cmd  Mcuy  4, 1885. 
(Before  Lord  Colbaidge,  C. J.,  Sir  J.  Hansen,  and 

LiNDLEY,  L.J.) 

The  Gas  Light  and  Coke  Company  v.  The  Vestry 
OF  St.  Mary  Abbotts,  Kensington,  (a) 

Highway — Repair  of  streets — Steam  rollers — Injury 
to  gas  pipes — Statutory  rights. 

The  roads  and  streets  within  the  district  of  tlw 
defendants*  authority  we^'e  vested  in  the  defen- 
dants hy  certain  statutes  which  imposed  upon  the 
defendants  the  duty  of  repairing  them,  out  did 
not  prescribe  any  particular  method  of  repair. 
The  defendants  used,  as  the  most  approved  method 
of  repair,  both  as  regards  the  raiepayers  dnd  as 
regards  the  'public,  heavy  steam  roUers  for  tJie 
repair  of  the  streets.  T/ie  plaintiffs,  a  gas  com- 
pany, laid  douyn  under  the  surface  of  the  said 
streets  certain  pipes  for  the  purpose  of  supplying 
the  streets  ana  houses  tolthin  the  district  with 
gas,  as  they  were  bound  by  statute  to  do.  These 
pipes  were  laid  sufficiently  below  the  surface  to 
support  tlie  ordinary  traffic,  and  even  ordinary! 
methods  of  repairing  the  streets,  without  iniury, 
but  the  steam  rollers  used  by  the  defendants  for 
tlie  purposes  of  repair  were  so  lieavy  as  frequently 
to  injure  the  plaintiffs*  pipes. 

Seld,  that  the  plaintiffs  were  entitled  to  an  injunc- 
tion to  restrain  the  defendants  from  using  steam 
rollers  in  such  a  way  as  to  injure  the  plaintiff s* 
pipes. 

Judgment  of  Field,  J,  affirmed. 

This  was  an  appeal  from  a  judgment  of  Field,  J. 
The  plaintiffs,  a  gas  company,  brought  an  action 
against  the  Vestry  of  St.  Mary  Abbotts,  Ken- 
sin^on,  for  damages  for  injuries  sustained  by  the 
mains  and  pipes  of  the  plaintiffs,  laid  under  the 
streets  within  the  authority  of  the  defendants, 
by  the  negligent  and  improper  use  of  steam  rollers 
by  the  defendants  in  repairing  the  said  streets. 
The  plaintiffs  also  claimed  an  injunction  to  re- 
strain the  defendants,  their  servants,  agents,  and 
workmen,  from  usin^,  or  causing  to  be  used,  any 
steam  or  other  roller  in  such  a  way  as  to  fracture, 
damage,  or  injure. the  mains,  pipes,  or  works  of 
the  plaintiffs. 

Certain  roads  and  streets  within  the  parish  of 
St.  Mary  Abbotts,  Kensington,  were  vested  in 
the  defendants,  as  the  vestry  of  such  parish,  by 
various  Acts  of  Parliament,  mcluding  the  Towns 
Improvement  Act  1847  (10  &  11  Vict.  c.  34),  the 
Metropolis  Local  Management  Act  1855  (18  &  19 
Vict.  c.  120),  and  the  Metropolitan  Local  Manage- 
ment Act  1862  (25  &  26  Vict.  c.  102),  and  under 
those  statutes  the  defendants  were  the  surveyors 
of  highways  within  their  district,  and  were  bound 
to  maintain  and  repair  the  streets  and  roads 
within  their  district,  out  no  particular  method  of 
repairing  the  streets  was  prescribed  by  the 
statutes.  Under  the  surface  of  such  roads  and 
streets  the  plaintiffs  had  lawfully  laid  down  cer- 
tain gas  mains  and  vijiea  and  other  works,  under 
the  powers  contained  in  various  Acts  of  Parlia- 
ment, including  among  others  the  Gas  Works 
Clauses  Act  1847  (9  &  10  Vict,  c  15),  and  the 
Metropolis  Gas  Act  1860  (23  &  24  Vict.  c.  125), 
and  the  plaintiffs  were  bound  by  stfSts.  14, 17,  and 
22  of  the  last-mentioned  statute  to  lay  pipes  and 
supply  gas  to  the  householders  along  the  streets, 
and  also  to  light  the  streets  of  the  district,  and 

(a)  Kepnricd  by  A.  A  HoI'KI.ns.  Esq..  Barrisier-at-Lftir. 


for  neglect  of  this  duty  penalties  were  imposed 
by  the  statute  upon  the  plaintiffs. 

For  the  purposes  of  convenient  access  the  plain- 
tiffs' pipes  were  laid  at  a  depth  of  from  twenty 
to  twenty-four  inches  below  the  surface  of  the 
street,  and  this  depth  was  found  sufficient  to 
enable  them  to  bear  without  injury  the  ordinary 
traffic  on  the  streets,  and  also  ordinary  modes  A 
repairing  the  streets  if  the  steam  roUers  used  for 
that  purpose  were  not  of  very  great  weight.  It 
appearea,  however,  that  about  we  year  1872  the 
deiendants  used  a  steam  roller  of  fifteen  tons  in 
weight,  and  another  steam  roller  of  ten  tons  in 
weight,  and  these  rollers,  or  others  of  a  like 
weight,  they  continually  used  for  the  purpose  of 
repairing  the  streets,  believing  that  the  use  of 
such  steam  rollers  was  the  quickest,  best,  and 
most  economical  mode  of  fulfiling  their  duty  to 
repair.  In  consequence  of  the  great  weight  of 
these  rollers  the  plaintiffs'  pipes  frequently  sus- 
tained fracture,  and  finally  this  action  was 
brought. 

The  action  was  tried  before  Field,  J.,  without 
a  jury,  in  May  1884,  and  that  learned  judge  gave 
judgment  for  the  plaintiffs  for  5^  damages,  and 
granted  an  injunction  in  the  terms  praye£ 

The  defendants  appealed. 

Sir  F.  HersclieU,  Q.C.  and  Muir  Mackenzie  for 
the  defendants. — ^The  defendants  were  bound  to 
repair  the  streets,  and  t<o  u.se  the  best  and  most 
economical  methods  of  repair  known.  This  they 
have  done,  and  if  in  consequence  of  performing 
this  lawful  act  in  pursuance  of  a  duty  cast  upon 
them  by  statute  they  have  done  some  injury  to 
the  plaintiffs,  the  plaintiffs  can  have  no  right  of 
action  in  respect  of  such  injury.  It  is  true  the 
plaintiffs  have  a  statutory  right  to  have  their 
pipes  in  the  streets,  but  tnat  right  must  be  sub- 
ordinate to  the  rights  of  the  defendants,  whose 
duty  it  is  to  maintain  the  streets  in  a  condition 
fit  for  use  as  such,  and  in  whom  the  soil  is  vested 
for  that  purpose. 

jff.  Davey,  Q.C.  and  Webster,  Q.C.  {Stirling  and 
Danckwerts  with  them)  for  the  plaintiffs. — ^The 
defendants  are  liable  unless  they  can  point  to 
some  statutory  authority  enabling  them  to  do 
what  they  have  done.  It  is  not  enough  to  point 
to  a  general  duty  to  repair  the  streets,  buch 
powers  must  be  used  reasonably;  and  such  a 
ffeneral  duty  to  repair  does  not  enable  the  defen- 
dants to  use  steam  rollers  of  this  abnormal 
weight.  If  so,  what  limit  is  to  be  placed  on  the 
methods vof  repair?  When  some  one  invents  a 
steam  hammer  which  will  repair  roads  better  and 
more  economically  than  the  steam  rollers,  but 
which  will  inevitably  break  all  the  gas  and  water 
pipes  beneath,  are  the  defendants  then  to  be 
allowed  to  use  it  because  it  may  be  the  best 
method  of  repair  then  known  P 

During  the  arguments  the  following  cases  were 
cited: 

Coverdale  v.  Charlton,  40  L.  T.  Eop.  N.  S.  88 ;  4 

Q.  B.  Diy.  104 ; 
Bolls  v.   Vestry  of  St.  Souihxcarl-,  George,  13  L.  T. 

Bep.  N.  S.  140 ;  14  Ch.  Div.  785 : 
Oeddes  v.  Proprietors  of  Bann  Reservoir,  3  App- 

Ca8.4dO; 
Hill  V.  Metropolitan  Asylum  District  Board,  6  App. 

Cas.  198; 
Truman  v.  London,  Brighton,  and  South  Coast  Bail- 

way  Company,  50  L.  T.  Rep.  N.  S.  80 ;  25  Ch.  Di''- 

423; 
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Vernon  t.   Vestry  of  8t  James,  Weetmintter,  44 

L.  T.  Eep.  N.  S.  229;  16  Ch.  Div.448; 
FUitcher  t.  Rylande,  19  L.  T.  Eep.  N.  S.  220 ;  3  H.  L. 

380: 
Powell  V.  Fall,  48  L.  T.  Eep.  N.  S.  562 ;  5  Q.  B.  Div. 

597; 
WaUvngton  v.  Hoskins,  48  L.  T.  Eep.  N.  S.  597; 

6  Q.  B.  Div.  206. 

Cur.  adv,  vuU. 

May  4. — ^The  judgment  of  the  Court  was  read 
by 

LnfDLEY,  L.J.— The  plaintiffs  in  this  case  seek 
an  injunction  to  restrain  the  defenduits  from 
using  steam  rollers  so  as  to  injure  their  pipes, 
which  are  laid  under  the  surface  of  the  roacu  and 
streets  in  the  defendants'  district.    Under  certain 
statutes,  to  which  it  is  not  necessary  particularly 
to  refer,  the  roads  and  streets  in  question  are 
Tested  in  the  defendants,  and  it  is  their  duty  to 
repair  them.    No  particular  method  of  repairing 
ia  prescribed,  and,  subject  to  the  rights  of  other 
people,  it  may  be  taken  that  it  is  lawful  for  the 
defendants  to  adopt  any  mode  of  repairing  which 
they  think  proper.    It  appears  that  since  1872 
heavy  steam  rollers  have  been  used  for  this  pur- 
pose, and  it  is  said,  we  will  assume  correctly,  that 
their  use  is  advantageous  and  beneficial  both  to 
the  ratepayers  who  have  to  pay  for  repairing  the 
streets,  and  to  the  public  who  use  them;  beneficial 
to  the  ratepayers  in  point  of  expense,  and  bene- 
ficial to  the  public  because  the  metalling  of  the 
roads  is  better  and  more  quickly  consolidated  by 
steam  rollers  than  by  any  other  known  means. 
Under  certain  other  statutes,  to  which  it  is  not 
necessary  particularly  to  refer,  the  plaintiffs,  or 
their  predecessors,  have  both  before  and  since 
1872  lawfully  laid  down  gas  pipes  under  the  sur- 
face of  the  defendants'  roads  and  street,  and  the 
plaintiffs  are  entitled  to  have  those  pipes  there 
for  the  purpose  of  supplying  gas  to  such  persons 
as  may  desire  to  be  so  supphed,  and  it  is  material 
to  bear  in  mind  that,  although  the  profits,  not  ex- 
ceeding a  certain  amount,  derived  by  the  plaintiffs 
from  the  manufacture  and  supply  of  gas  are 
divisible  amongst  the  shareholders  of  the  plaintiff 
company,  yet  the  plaintiffs  are  bound  to  supply 
gas  to  persons  who  live  in  the  streets  ^ong  wnich 
their   pipes  are    laid.     Speaking   generally,    the 
plaintiffs    pipes  are  laid  from  twenty  to  twenty- 
four  inches  below  the  surface  of  the  streets  along 
which  they  are  laid,  and  this  depth  is  found  suf- 
ficient to  enable  them  to  sustain  without  injury 
the  ordinary  traffic,  light  and  heavy,  along  the 
street.   The  same  depth  is  also  sufficient  to  enable 
the  pipes  to  remain  uninjured  by  the  ordmary 
modes  of  repair,  if  heavy  steam  rollers  are  not 
used.    It  appears,  however,  that  the  steam  rollers 
used  by  the  defendants  are  so  heavy  us  frequently 
to  injure  the  pipes  of  the  plaintiffs  over  which  the 
rollers  pass,  and  this  circumstance  has  given  rise 
to  the  controversy  which  we  have  now  to  consider. 
It  ifl  obvious  from  the  foregoing  statement  that 
the  rights  of  the  plaintiffs  and  of  the  defendants 
are  to  a  certain  extent  conflicting.    On  the  one 
hand,  it  is  plain  that  the  plaintiffs*  ri^ht  to  lay 
their  pipes  and  have  them  uninjured  is  subor- 
dinate to  the  right  of  the  public  to  use  the  streets 
and  to  have  them  kept  in  repair;  on  the  other 
hand,  it  is  equally  plain  that  the  duty  of  the 
defendants  to  the  public  and  their  right  as  against 
the  plaintiffs  is  to  repair  the  streets  and  keep 
them  fit  for  traffic.  Now,  there  is  no  dispute  tfiat 
the  defendants  can  perform  their  duty  without 


using  steam  rollers  of  such  a  weight  as  to  injure 
the  plaintiffs'  pipes ;  but  they  sav  it  is  their  duty 
and    ri^ht    to    repair    the    roads    in  the    most 
economical  and  best  way,  and  to  avail  themselves 
of  all  imjjrovements,  regardless  of  the  effect  on 
the  plaintiffs'  pipes.    Field,  J.  has  held  that  this 
contention  cannot  be  supported,  and  we  are  of 
opinion  that  his  decision  is  correct.  The  authorities 
to  which  he  referred,  and  particularly  the  MetrO' 
poUtan  Asylum  District  Board  v.  Hill  (uhi  sup.), 
show  that  an  action  lies  for  an  injury  to  property, 
unless  such  injury  is  expressly  authorised    by 
statute,  or  is,  physically  speaking,  the  necessary 
consequence  of  what  is  so  authorised.    If,  in  this 
case,  tne  defendants  were  expressly  authorised  by 
statute  to  use  steam  rollers  of  such  a  weight 
as  necessarily  to    injure   the   plaintiffs'    pipes, 
the   plaintiffs  would  have  no   ground  of  com- 
plaint.    The    case  would    be  one    of    damnum 
dbsqvs  vnjwrid.     The  same  consequence    would 
follow  if  the  defendants  were  expressly  authorised 
by  statute  to  repair  in  some  way  which  neces- 
sarily required  the  use  of  heavy  steam  rollers, 
or  other  machinery  which  could  not  be  worked 
without    injuring   the   plaintiffs'    pipes ;     there 
again,  although  such  rollers  or  mskchinery  were 
not    expressly   mentioned,   their  use   would   be 
authorised  by   necessary  implication,    and    the 
plaintiffs  would  be  without  redress.    In  this  case 
there  is  no  such  statute,  and  it  is  not  necessary  to 
say  more.    But  the  conclusion  thus  arrived  at  on 
general  principles  only  is,  in  our  opinion,  very 
much  strengthened  by  those  statutory  enactments 
which  empower  the  defendants  to  require  the 
position  of  the  plaintiffs'  pipes  to  be  altered  for 
the  public  benefit,  but  which  also  compel  the 
defendants  to  pay  the  expenses  of  such  alterations. 
We  refer  particularly  to  10  &  11  Vict.  c.  34,  s.  61 ; 
18  &  19  Vict.  c.  120,  s.  98 ;  and  25  &  26  Vict.  c.  102, 
s.  73,  which  incorporates  s.  52  of  57  Greo.  3,c.  xxix. 
(local  and  personal).   We  pass  now  to  consider  the 
question  whether  the  plaintiffs  are  entitled  to  an 
injunction,  or  only  to  damages,  and  if  to  an  in- 
junction in  what  form  it  should  be.  The  particular 
instances  in  which  injury  to  the  plaintiffs'  pipes 
by  the  use  of  the  steam  rollers  was  clearly  proved 
were  reduced  to  one ;  but  we  are  satisfied  by  the 
evidence  that  there  is  very  considerable  danger  of 
frequent  injury,  and  considering  that  the  oefen- 
dants  claim  the  right  to  infiict  it,  or  in  other  words 
claim  the  right  to  use  steam  rollers  of  any  weight, 
regardless  of  the  consequences  to  the  plaintiffs, 
we  are  of  opinion  that  the  plaintiffs  are  entitled 
to  an  injunction.    As  regaros  the  form  of  the  in- 
junction, we  are  also  of  opinion  that  it  is  sub- 
stantially unobjectionable ;  but  we  think  it  ought 
to  be  confined  to  steam  rollers,  there  being  no 
proof  of  injury  by  any  other  rollers,  and  no  proof 
of  any  intention  to  use  any  rollers  except  steam 
rollers  which  are  likelv  to  do  any  harm.     We 
also  think  that  the  words  "  properly  laid  "  ought 
to  be  added,  if  the  defendants  wish  it,  after  the 
words  "  mains,  pipes,  or  works  of  the  plaintiffs." 
But  these  variations  ought  not,  in  our  opinion,  to 
affect  the  costs  of  the  appeal,  which  ought  to  be 
dismissed  with  costs.  ^^^^^  dismissed. 

Solicitors  for  plaintiffs,  Bedford  and  Williams. 
Solicitors  for  defendants,  Pontifex,  Hewitt,  and 
Pitt. 
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Chan.  Div.]    Teuliere  and  others  r.  The  Vestry  of  St.  Mary  Abbotts,  Kensington.    [Chan.  Dit. 


HIGH   COURT  OF  JUSTICE. 

CHANCERY   DIVISION. 

Aug.  6  and  7, 1885. 

(Before  Pearson,  J.) 

Tkuliere  and  others  r.  The  Vestry  of  St.  Mary 
Abbotts,  Kensington,  (a) 

Metropolis  Imyroveinent  Act  (57  Geo,  3,  c.  avM.*.), ».  20 
— Widenhuj  street — Part  of  building  required — 
Power  of  vestry  to  take  whole. 

The  K,  vestry  passed  a  resolution  that  the  tvhole  of 
the  buildings  and  grounds  of  an  orphanage  ad' 
joimng  C.-street  'prevented  their  carrying  out  an 
improvement  consisting  in  widening  tlie  said  street^ 
arid  gave  notice  to  tlie  trustees  to  treat  for  the 
wliolc.  Ills  trustees  contended  tha  t  the  vestrif  were 
not  entitled  to  take  more  than  they  actually  iji-- 
t ended  to  throw  into  tlie  street^  and  moved  for  an 
injunction  to  restrain  tlie  vestry  frwn  proceeding 
Holder  their  notice  to  treat.  The  orphanage  con- 
sisted of  buildings  occupying  ahout  a  quarter  of 
an  OfCre,  and  a  garden  occupying  another  qttarter 
of  an  acre.  The  vestry  required  to  throw  into 
C. -street  a  strip  abo%vt  thirty  feet  wide.  The  exact 
amount  which  was  so  required  was  disputed,  but 
it  was  admitted  that  it  would  be  necessary  to  cut 
into  and  take  part  of  the  main  building  of  the 
orphanage. 

Held,  tliat,  the  trustees  being  willing  to  sell  pai't  of 
their  buildings,  the  vestry,  loliether  or  not  they 
would  have  had  power  against  an  unwilling  owner 
to  take  part  of  a  building  without  tlie  whole,  covXd 
not  compel  tliem  to  sell  the  whole. 

On  the  4th  July  1883  the  Kensington  Vestry, 
acting  under  the  Metropolis  Improvement  Act 
(57  Geo.  3,  c.  xxix.),  duly  passed  a  resolution : 

That  for  the  improrement  of  Chnroh-street,  Kensinsr- 
ton,  it  is  desirable  to  widen  so  mnch  of  the  said  thorough- 
fare as  lieH  between  Dnke's-lane  and  Vioarage-gardens, 
and  the  vestiy  hereby  adjndge  that  the  houses,  walls, 
buildings,  lands,  tenements  and  hereditaments,  or  por- 
tions thereof,  respectively  situate  on  the  east  side  of 
Church-street,  and  coloured  red  and  blue  on  the  plan  A 
annexed  to  the  resolution,  prevent  the  widening  of  the 
said  street,  and  that  the  possession,  occupation,  and 
purchase  of  the  said  respective  houses,  walls,  buildings, 
lands,  and  hereditaments,  will  be  necessary  for  carrying 
out  the  said  improvement,  and  that  notices  be  therefore 
served  on  the  several  owners  and  occupiers  of  all  such 
properties  of  whatsoever  tenure,  kind,  or  quality,  for 
the  purposes  aforesaid,  as  provided  by  57  Geo.  8, 
c.  ixix. 

The  hei*editameuts  coloured  red  on  the  plan 
included  the  whole  of  the  buildings  and  garden 
of  the  St.  Vincent's  Orphanage.  These  occupied 
together  an  area  of  about  half  an  acre,  bordering 
on  Church-street  for  about  130  feet.  The  main 
building  of  the  orphanage  did  not  extend  to  the 
edge  of  the  street,  but  the  space  between  was 
occupied  with  somewhat  lower  buildings,  com- 
mumcating  with  the  main  building,  and  used  as 
a  washhouse  and  for  other  purposes  of  the 
orphanage. 

The  vestry  had  not  fixed  by  any  resolution  the 
exact  distance  by  which  the  street  was  to  be 
widened,  but  it  was  asserted  and  not  denied  that 
they  would  require  so  much  as  to  oompel  them 
to  cut  into  the  main  portion  of  the  building. 

On  the  20th  Aug.  1883  the  vestry  gave  the 
usual  notice  to  the  trust^^s  of  the  orphanage  to 
treat  for  the  whole  of  their  property. 

(a)  Eeported  by  J.  B.  Brookk,  Esq^  Bcrrister-at-Law. 


The  trustees  refused  to  convey  the  whole,  in- 
sisting that  the  vestry  could  not  compel  them  to 
sell  more  than  the  strip  w^hich  they  intended 
actually  to  throw  into  the  street. 

They  brought  this  action  on  the  8th  Sept.  1^3, 
for  an  injunction  restraining  the  vestry  from  pro- 
ceeding under  their  notice  to  treat,  and  now  moved 
for  an  injunction. 

The  Act  of  57  Geo.  3,  c.  xxix.,  is  intituled,  **  An 
Act  for  better  ))aving,  improving  and  re^latine 
the  streets  of  the  metropolis,  and  removing  and 
preventing  nuisances  therein."  Sect.  80  provides 
as  follows : 

That  for  the  improvement  of  the  streets  and  public 
places  in  the  parochial  or  other  districts  within  the 
prisdiction  of  this  Act,  and  for  the  public  advantage, 
it  shall  and  may  be  lawful  to  and  for  the  commissioners 
or  trustees,  or  any  other  person  having  the  control  of 
the  pavements  of  any  parochial  or  other  district,  from 
time  to  time,  and  at  all  times  hereafter,  to  alter,  widen, 
turn,  or  extend  any  of  the  streets  or  otner  public  places 
within  any  such  parochial  or  other  district  (except  turn- 
pike roads),  and  to  lengthen  and  continue  or  open  the 
same  from  the  sides  of  any  streets  or  public  places  within 
such  or  any  other  parochial  or  other  district,  and  to 
raise,  level,  lower,  drain,  ballast,  gravel,  or  pave  such 
new  part  or  parts  of  any  such  streets  or  public  places 
so  altered,  widened,  extended,  opened,  or  lengthened  as 
aforesaid,  and  that  if  any  houses,  walls,  buildings,  lands, 
tenements,  and  hereditaments,  or  any  part  thereof,  shali 
be  adjudged  by  the  said  commissioners,  or  trustees,  or 
other  persons  as  aforesaid,  to  project  into,  obstruct,  or 
prevent  them  from  so  altering,  turning,  widening,  ex- 
tending, lengthening,  continuing,  or  opening  the  ssid 
streets  or  public  places  within  the  said  parochial  or 
other  district,  and  that  the  possession,  occupation,  and 
purchase  of  such  houses,  walla,  buildings,  lands,  tene- 
ments, or  hereditaments,  will  be  necessaiy  for  that 
purpose,  it  shall  and  may  be  lawful  to  and  for  the  said 
oommissioners,  or  trustees,  or  other  person  as  aforesaid, 
and  that  they  shall  have  full  power  and  authority  to 
treat,  contract,  and  agree,  or  to  employ  any  person  or 
persons  to  treat,  contact  and  agree  with  the  several 
owner  or  owners,  occupier  or  occupiers,  of  all  such 
houses,  walls,  buildings,  lands,  and  hereditaments  of 
whatever  nature,  tenure,  kind,  or  quality,  for  the  por- 
poses  aforesaid,  and  to  pay  for  the  same  such  sum  and 
sums  of  money  as  shall  be  agreed  upon  by  the  said  oom- 
missioners, or  trustees,  or  other  persons  as  aforesaid, 
and  the  owner  or  owners,  occupier  or  occupiers  thereof, 
out  of  the  money  to  arise  and  be  raiaeo,  and  to  be 
received  by  them  either  bj  virtue  of  any  local  Act  or 
Acts  of  Parliament  relating  to  such  parochial  or  other 
district,  or  of  this  Act,  and  to  pull  down,  use,  sell,  or 
dispose  of  such  houses,  walls,  and  buildings,  and  the 
materials  thereof,  and  lay  the  sites  thereof,  and  also 
such  other  lands,  tenements,  or  hereditaments,  or  so 
much  thereof  as  they  the  said  commissioners,  or 
trustees,  or  other  persons  as  aforesaid  shall  think 
proper,  into  the  said  streets  or  other  public  places,  and 
all  such  new  parts  of  such  streets  or  public  places ;  and 
the  owners  and  occupiers  of  houses  and  buildiitgB* 
messuage  and  other  hereditaments  therein  and  adjoining 
thereto,  shall  be  subject  and  liable  to  all  the  rates, 
assessments,  powers,  provisions,  orders,  olauses  and 
things  to  be  made  by  virtue  of  or  contained  in  any  looal 
Act  or  Acts  of  Paruament  relating  to  such  pazoohial  or 
other  district,  or  by  virtue  of  or  contained  in  this  A(^ 
in  the  same  manner  as  the  present  streets  and  publio 
places  included  in  any  such  local  Act  or  Acts,  or  within 
the  jurisdiction  of  this  Aot,  and  the  owners  and  ooon- 

Siers  of  houses  or  buildings,  and  messuages  or  other 
ereditaments  therein  and  adjoining  thereto. 

Sect.  96  authorises  the  commissioners  from 
time  to  time  to  sell  and  dispose  of  all  or  any  of 
the  freehold  or  leasehold  estates,  lands,  houses, 
hereditaments,  and  premises  whidbr  shall  be  con- 
veyed to  them  in  pursuance  of  the  Act  or  other- 
wise, provided  tne  said  freehold  or  leasehold 
estates,  &c.,  so  purchased  were  first  offered  for 
sale  to  the  vespective  person  or  pci*sons  of  or  from 
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whom  the  premises  respectively  were  purchased 
by  the  commissioners.  If  such  persons  elect  to 
purchase,  the  price,  in  case  of  difference,  is  to  be 
ascertained  by  a  jury. 

Montague  Cookaon,  Q.C.  and  Theobald  for  the 
plaintiffs. — ^The  vestry  have  never  yet  determined 
now  much  they  mean  to  widen  the  street.    They 
must  definitely  decide  on  its  width  before  they 
can  possibly  determine  whether  it  is  better  to 
take  the  whole  of  this  property  or  not.     But  the 
main  question   is  whether  the  vestry  r^n  give 
notice  to  take  the  whole  of  a  house  when  they 
only  want  a  part;  and,  if  so,  how  large  a  part 
they  must  want  to  enable  them  to  do  so.    The 
case  stood  over  for  the  decision  of  Gard  v.  Tlie 
Commiaaioners  of  Seioers  (52  L.  T.  Rep.  N.  S.  827 ; 
28  Ch.  Div.  487) ;  but  the  point  as  to  a  house  was 
left  undecided.    The  court  there  decided  that  the 
commissioners  could  nbt  take  the  whole  of  a  piece 
of  land  when  they  only  wanted   part,  and  the 
notice  of  the  vestry  in  this  case  is  plainly  within 
that  case,  so  far  ^  it  relates  to  the  garden  behind 
the  orphanage.   As  to  the  house,  the  adjudication 
required  by  the  section  has  two  branches.    The 
vestry  must  first  adjudge  that  part  of  the  house 
obstructs  or  prevents   the  widening,  and   then, 
how  much  of  it  they  ought  to  take.    We  cannot 
say  that  there  could  not  be  a  case  in  which  they 
might  fairly  adjudge  that  it  was  necessary  to 
take  the  whole;  but  it  is  absurd  to  decide,  as  they 
have  done,  that  the  whole  of  this  property  pre- 
vents the  widening  of  the  street.    We  say  that 
they  cannot  take  the  whole  unless  the  part  they 
want  for  the  widening  includes  a  vital  part  of 
the  house,  or  they  are  obliged  to  take  the  whole 
in  order  to  pull  down  the  part  they  want.     In 
TJiomaa  v.  Daw  (15  L.  T.  Kep.  N.  S.  200;  L.  Eep. 
2  Ch.  App.  1)  the  exact  point  is  not  decided ;  but 
the  Lord  Chancellor's  opinion  is  clear.    He  says 
the  words  "  any  part  thereof*  in  the  section  are 
to  be  applied  to  houses  as  well  as  to  land.    This 
Act  was  passed  merely  for  parochial  purposes, 
and  gives  powers  to  numerous  bodies,  most  of 
them  wholly  unknown ;  it  cannot  have  been  in- 
tended to  give  them  powers  which  are  practically 
unlimited.    The  powers  of  the  vestry  are  not,  as 
in  Galloway  v.  Corporatum  of  London  (14  L.  T.  Rep. 
N.  S.  866 ;  L.  Rep.  1  E.  &  Ir.  App.  34),  confined 
to  scheduled  lands. 

CozenS'Hardy,  Q.C.  and  Methold  for  the  defen- 
dants.— The  point  has  been  avoided  in  all  the 
cases  cited;  they  are  none  of  them  in  point. 
Sect.  80  of  the  Act  makes  a  clear  distinction 
between  lands  and  houses.  It  empowers  the  com- 
missioners, or  other  authority,  to  pull  down  the 
whole  of  the  houses,  then  lav  into  the  street  so 
mmch  of  the  sites  as  they  tnink  proper,  not  as 
they  shall  have  previously  adjudged  to  be  neces- 
sary. There  is  nothing,  therefore,  in  the  argu- 
ment that  the  vestry  cannot  take  because  they 
have  not  fixed  the  exact  line  for  the  width  of  the 
street.  This  is  not  a  mere  Act  for  the  abatement 
of  nuisances ;  it  is  the  Act  under  which  all  the 
improvements  in  the  streets  of  London  have  been 
made.  It  would  be  remarkable  if  the  plaintiffs' 
contention  prevails.  In  this  case  they  ask  8000Z. 
compensation  if  the  vestry  take  only  the  slip, 
and  only  14,000Z.  if  the  whole  is  taken.  As  to  the 
garden,  it  is  legally  part  of  the  house,  and  if  the 
vestry  took  the  house  and  left  the  garden,  there 
would  be  no  access  to  i^.   The  Act  crivcs  an  owner 


no  option  to  insist  on  the  vestry  taking  the 
whole,  and  therefore  makes  the  veatrv  the  solo 
judges  of  the  amount  to  be  taken.  The  court 
wiir  not  interfere  with  the  exercise  of  their 
powers  unless  there  is  mala  fides : 

Stockton  and  Darlington  Railway  Company  v. 
Brown,  3  L.  T.  Rep.  N.  S.  131 ;  9  H.  of  L.  Cas. 
246. 

Pearson,  J. — It  is  unnecessary  for  me  to  say 
that,  if  I  had  any  hope  that  I  should  better  under- 
stand this  Act  of  Parliament  after  longer  argu- 
ment than  I  do  now,  I  would  hear  further  argu- 
ment. I  am  not  ashamed  to  say  I  do  not  clearlv 
understand  it ;  when  the  late  Lord  Chelmsford, 
Kindersley,  V.C.,  and  the  Lords  Justices  of  the 
present  CJourt  of  Appeal  have  all  found  the 
greatest  difficulty  in  construing  this  section,  I 
may,  I  think,  shelter  myself  under  what  they 
have  said,  and  say  that  I  find  not  less  l3ut  even 

freater  difficulty  than  they  did  in  construing  it. 
am  not  going  to  read  it  because  it  has  already 
been  read,  and  I  should  not  make  matters  clearer 
if  I  read  it  again.    The  question  here  is  this : 
The  vestry    of  St.  Mary  Abbotts,  Kensington, 
desiring  to  improve  and  widen   Church-street, 
and  acting  under  the  Act  of  the  57  Geo.  3,  c.  xxix. 
which  gives  to  them  powers  to  widen  streets 
within  their  district,  have  given  notice  to  the 
trustees  of  the  Orphanage  of  St.  Vincent,  which 
abuts  upon  Churcn-street,  that  they  desire  to  take 
the  whole  of  the  orphanage  for  the  purpose  of 
widening  the  street.    The  orphanage  is  a  large 
building    running    along    Church-street    for    a 
distance  of  133  feet  and  part  of  it,  that  is  to  say, 
the  part  which  is  used  as  a  washhouse  actually 
abuts  upon  the  street,  but  what  are  called  the 
main  buildings  of  the  orphanage   are  at   some 
little  distance  from  the  street  varying  from  11 
feet    to  14  feet.      Behind   these    buildings   are 
other  buildings,  and  behind  these  other  buildings 
there  are  a  chapel  and  garden  standing,  I  think 
I   was   told,   upon  half  an  acre  of  land.     The 
vestry  have  given  notice  that  they  require  the 
whole  of  this  property,  including  the  garden.    It 
is  not  alleged,  nor  could  it  be  alleged  with  any 
fairness,  that  the  whole  of  this  property  is  wanted 
to  be  thrown  into  the  site  of  the  street  when  the 
street  is  widened.    All  that  is  wanted,  so  far  as  I 
can  make  out  from  the  plans  before  me,  does  not 
exceed  some  20  or  25  feet.    I  give  credit  to  the 
vestry  for  intending  to  act  with  the  greatest  pos- 
sible fairness  towards  the  owners  of  this  orphan- 
age.   I  take  it  for  granted  that  they  have  said  to 
themselves :    We  want  so  much  of  these  buildings, 
and  a  large  portion  of  the  buildings  must  come 
down.    When  that  has  come  down,  the  portion  of 
the  orphanage  not  taken  down  will  be  so  much 
less  commodious  for  its  present  purposes,  by  the 
destruction  of  a  large  part  of  the  building  in 
which  the  children  are  now  placed.     Under  those 
circumstances,  it  will  only  oe  reasonable  to  give 
notice  to  take  the  whole  of  the  propertv,  including 
the  whole  of  the  garden  at  tne  back.    On  the 
other  hand,  the  trustees  of  the  orphanage  say  : 
We  do  not  require  you  to  take  the  whole  of  this 
property ;  it  will  no  doubt  be  inconvenient  to  us 
to  be  deprived  of  a  portion  of  the  house  that  we 
have  at  present,  but  we  have  so  much  ground 
behind  that  we  can  alter  the  premises  when  you 
have  taken  down  part  of  the  house  and  still  make 
it  suit  our  requirements.     If  it  will  not  enable  us 
to  take  in  all  the  children  that  we  take  in  at 
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present,  it  will,  at  all  events,  enable  us  to  take  in 
a  considerable  number,  and  we  shall  possibly  be 
content  to  reduce  the  number  of  children  we  now 
take  in.  The  resolution  of  the  vestry  is  in  these 
words :  [his  Lordship  read  it.]  Then  in  the  minute- 
book  of  the  vestry  there  is  a  plan  which  shows 
the  parts  coloured  red  ana  blue,  the  part 
coloured  red  includes  the  whole  of  the  property 
of  the  orphanage.  Now,  the  owners  of  the 
orphanage  being  willing  to  sell  so  much  of  the 
buildings  and  the  ground  between  the  buildings 
and  Church-street  as  are  required  by  the  vestry 
for  the  purposes  of  the  improvements  they  are 
about  to  make,  the  question  is,  are  the  vestry 
entitled  to  take  the  wnole,  or  must  they  be  content 
to  take  the  part  of  the  buildings  which  they 
actually  want,  and  which  the  owners  are  willing 
to  sell.  Looking  at  the  section  itself  only,  I 
should  have  been  at  sea  as  to  how  I  ought  to 
decide  this  case.  But  I  am  assisted  by  two 
decisions  in  the  Court  of  Appeal.  One  is  the 
decision  in  Thomas  v.  Daw  (ubi  sup.)  by  Lord 
Chancellor  Chelmsford,  and  the  other  is  a  decision 
by  the  present  Court  of  Appeal  in  Crard  v.  The 
Commissioners  of  Sewers  of  the  City  of  London 
(ubi  stMp.) ;  and  by  both  of  these  I  need  not  say 
I  am  bound.  Baggallay,  L.J.,  in  dealing  with 
this  section,  says :  "  Now  in  the  first  place 
what^  was  the  object  of  the  8^h  section?  We 
are  told  by  its  introductory  worua  that  it  was 
passed  for  the  improvement  of  the  streols  and 
public  places  within  the  jurisdiction  of  the  Act, 
and  for  the  public  advantage.'  Now  one  can 
hardly  think  it  was  for  the  improvement  of  the 
street,  or  for  the  public  advantage,  that  more  land 
should  be  taken  than  was  wanted  for  the  purpose 
of  improving  the  streets,  and  these  introductory 
words  appear  to  indicate  the  intention  of  the 
Legislature."  Then  I  am  told  by  Lord  Chelms- 
fora,  in  his  decision  of  Thomas  v.  Daw Jjh&t "  This 
section  is  rather  obscurely  worded,  but  it  appears 
to  me  to  give  the  commissioners  power,  if  they 
please,  to  take  part  onlv  of  a  house  or  building 
which  may  project  into,  olbstmct,  or  prevent  them 
from  altering  or  widening  any  street.  The  words 
*or  any  part  thereof*  in  the  early  part  of  the 
section  clearly  apply  to  houses  and  buildings  as 
well  as  to  lands.  But  it  is  said  that  those  words  are 
dropped  as  the  section  proceeds ;  that,  in  stating 
the  persons  with  whom  the  commissioners  are  to 
treat,  they  are  called  the  owners  or  occupiers  of 
all  such  houses,  walls,  buildings,  lands,  and  here- 
ditaments, without  these  additional  words  ;  and 
that  the  commissioners  are  empowered  to  pull 
down,  use,  sell,  or  dispose  of  such  houses,  walls, 
buildings  and  the  materials  thereof,  which  it  was 
said  must  mean  the  entire  houses,  &c.,  not  only 
from  there  being  no  qualification  of  the  general 
words,  but  from  the  distinction  which  is  made  in 
what  immediately  follows  between  houses  and 
lands  by  the  words  '  and  lay  the  sites  thereof  (that 
is  of  the  houses),  and  also  such  other  lands,  &c., 
or  so  much  thereof  as  the  commissioners  shaJl 
think  proper,  into  the  street  or  other  public  places.' 
I  cannot  help  thinking,  however,  that,  imperfectly 
as  it  may  be  expressed,  the  words  'or  so  much 
thereof  '  must  be  construed  to  apply  to  houses  as 
well  as  to  lands,  otherwise  this  absurdity  would 
follow,  that  the  commissioners  would  be  impera- 
tively bound  to  lay  the  whole  of  the  sites  of  the 
houses  into  the  streets.  It  appears  to  me  that 
the  subsequent  parts  of  the  section  do  not  affect 


the  preceding  part  so  as  to  strike  out  altogether 
the  words  *  or  any  part  thereof,*  or  to  render  them 
of  no  effect.*'  Bowen,  L.J.,  in  Card  v.  The  Com- 
m^issioTiers  of  Sewers,  when  commenting  on  that 
passage  in  Lord  Chelmsford's  judgment,  says  this: 
"  Mr.  Graham  Hastings  contends  that  they  are 
necessarily  bound  to  adjudicate  the  whole  of  this 
land  to  be  necessary  even  if  they  only  want  a 
part,  while  the  case  of  Thom^xs  v.  Daw  on  the 
other  hand,  reads  into  the  latter  part  of  the 
section,  the  words  which  occur  in  its  earlier  part, 
*  or  any  part  thereof.'  I  do  not  like  saying  that 
they  were  dropped  out  per  incuriam,  I  prefer  to 
say  that,  in  my  opinion,  the  general  words  in  the 
latter  part  of  the  section,  though  different  from 
the  general  words  in  the  earlier  part  of  the  section 
by  the  omission  of  these  words  *or  any  part 
thereof,'  are  nevertheless  so  wide  as  to  embrace 
in  themselves  the  part  as  well  as  the  whole.  I 
admit  that  this  construction  is  not  clear,  but  it 
seems  to  me  that  the  opposite  construction  is  not 
clear.  It  would  be  a  very  strong  thing  to  clothe 
the  commissioners  with  an  uncontrolled  power  of 
taking  the  whole  of  the  property  when  they  want 
only  an  infinitesimal  part  of  it."  Then  Bowen, 
L.  J.  no  doubt  go  on  to  say :  "  Our  present  decision 
only  applies  to  lands,  and  it  is  not  necessary  for 
us  to  aecide  whether  the  same  rule  applies  to  a 
house.  There  may  be  this  distinction  between  the 
two  cases,  that  in  the  case  of  land  nobody  can 
reasonably  say  it  is  necessary  to  take  the  whole 
when  they  only  want  a  part.  But  it  may  be  that  in 
the  case  of  a  house  or  building  it  may  be  necessary 
to  take  dowp  all  when  they  only  want  to  use  part 
for  the  improvements.  That  will  be  a  question  of 
fact  in  eacn  case,  and  I  must  be  understood  as 
reserving  myself  perfectly  free  if  that  question 
arises  hereafter  for  consideration."  Now  the  use 
of  the  word  "fact"  there  is  to  my  mind  very 
material.  The  Lord  Justice  does  not  say  there,  as 
be  might  have  said,  that  the  section  authorises  the 
commissioners  to  take  the  whole  of  the  house, 
and  not  part  of  the  house,  but  he  says  that  in  each 
case  it  is  a  question  of  fact,  by  which  I  under- 
stand him  to  mean  that  from  the  circumstances 
of  the  case  you  are  to  judge  whether  or  not  a  part 
of  the  house  may  be  taken,  or  whether  the  wnole 
of  the  house  must  be  taken.  In  the  present  ca?c 
I  have  not  the  difficulty  which  I  might  have  had 
if  the  vestry  had  offered  to  take  part  of  this  house, 
and  the  owners  of  the  orphanage  required  them 
to  take  the  whole.  But,  on  the  contrary,  the 
vestry  requiring  for  the  purposes  of  their  im- 
provements only  a  part  of  the  house,  and  the 
owners  being  willing  to  let  them  take  that  part 
-^only  so  much  as  they  want  and  no  more--the 
question  which  I  put  to  myself  is  this.  Is  not  this 
tne  very  case  to  which  Bowen,  L.J.  refers  when  he 
says  that  in  all  cases  of  this  kind  "  it  is  a  question 
of  fact  in  each  case  P  "  If  it  be  a  question  of  fact 
in  each  case,  then  I  confess  that  I  have  no  diffi- 
culty in  deciding  this  case,  because  I  think  that 
the  owners  of  the  orphanage  having  so  large  a 
space  of  ground  as  they  have  beside  the  house, 
and  being  willing  to  sell  part  of  the  house,  so 
much  as  the  vestry  require  for  the  improvement, 
are  entitled  to  say  to  the  vestry,  "  We  will  sell 
you  that  part,  but  not  only  do  we  not  require  you 
to  take  the  whole,  but  we  forbid  you  to  take  the 
whole."  It  is  to  be  noticed  that  in  the  present 
case  there  is  nothing  but  a  question  of  pounds, 
shillings,  and  pence  between  the  parties,  because 
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the  yestrj  can  get  eyerything  they  want  for  the 
purpose  of  widening  Church-street  and  carrying 
out  the  improyements  they  contemplate,  and  the 
owners  of  the  orphanage  say  they  are  willing  that 
they  should  get  it,  in  the  way  that  the  Act  says 
they  may  get  it,  hy  giying  notice  to  take,  not  the 
whole,  but  part  of  the  house.  Coming  then  to 
the  best  conclusion  I  can  arriye  at  from  the 
authorities  which  haye  been  cited  before  me  upon 
the  construction  of  this  yery  awkward  section,  I 
must  grant  an  injunction  restraining  the  yes  try 
from  acting  upon  the  notice  they  haye  giyen  in  its 
present  form,  and  from  taking  more  than  the 
part  of  the  house  which  they  require  for  the 
purpose  of  widening  the  street,  and  making  the 
improyements  they  are  about  to  make ;  the  owners 
of  the  orphanage  being  willing  to  sell  them  that 
part,  and  not  requiring  them  to  take  the  whole.  I 
must  put  that  in,  for  I  do  not  mean  to  decide  that 
in  any  case  hereafter,  if  the  owners  of  the  property 
should  require  the  yestry  to  take  the  whole,  the 
yestry  would  not  be  bound  to  do  so.  I  express  no 
opinion  now  of  any  sort  or  description. 

Some  discussion  followed  as  to  the  form  of  the 
order,  in  the  course  of  which  his  Lordship  said : — I 
think,  if  the  yestry  were  going  to  take  so  much  of 
these  buildings  that  what  was  left  would  be  a 
mere  wall  or  a  staircase,  and  one  or  two  kitchens, 
it  would  be  unreasonable  for  them  not  to  take  the 
whole,  or  for  the  owners  to  make  them  nay  for  all 
damage  by  seyerance.  As  I  understand  tne  matter 
from  the  plans  before  me,  a  yery  substantial  part 
of  the  house,  or  the  larger  part  of  it,  will  still  be 
left.  All  that  will  be  cut  on  from  it,  according  to 
the  eyidence  before  me,  will  be  a  part  of  the  house 
which  the  trustees  say  can  be  replaced,  or  at  all 
eyents  be  reinstated  in  such  a  way  as  to  enable 
them  to  use  the  other  parts  of  the  buildings  as 
perfectly  as  they  use  them  now.  Therefore  I 
think  the  yestry  ought  only  to  take  that  part 
which  they  actually  want,  the  owners  of  the 
orphanage  being  willing  to  sell  it. 

Solicitors  for  plaintiffs,  Blount,  Lyneh,  and 
Petre. 

Solicitors  for  defendants,  Pontifex,  Hewiit,  and 
Pitt.  

QUEEN'S  BENCH  DIVISION. 

8<xturda/y,  March  14, 1885. 

(Before  Mathbw  and  Smith,  JJ.) 

Lloyd  v.  Lloyd,  (a) 

Qam^^Poaching — Act  for  PreverUion  of  (26  &  26 
Vict,  c.  114),  8,  2 — Person  seen  hy  constable  with 
rahhits  in  possession  on  highwwy — Flight  of 
{Mceused  a/na  pursuit  hy  constahl&Search  of 
(iceused  and  seizure  of  rahbits  200  yards  from 
highway — Accused  and  rahhits  never  out  of  con^ 
stable's  sight — Information  and  conviction  under 
sect,  2 — Validity  of. 

Where  a  constable  sees  a  man  on  a  highway  having 
rahbits  in  his  possession  which  the  constable  has 
good  cause  to  suspect  have  been  vnlawfvMy  searched 
for  or  pursued  bjf  such  man,  who,  on  caiching 
eight  of  the  constable,  runs  away  across  an 
adjoining  field,  and  on  being  pursued  by  the 
constable  throws  down  the  raboits  in  the  fisld 
some  200  yards  from  the  highway,  and  neither 
the  man  nor  the  rabbits  have  been  lost  sight  of  by 
the  constable,  the  latter  moAf  then  a/nd  tliere  search 
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the  man  and  seize  tite  rabbits  under  sect  2  of  the 
Poaching  Prevention  Act  (25  ^  26  Vict,  c.  114), 
and  a  conviction  of  the  m>an  under  that  section 
before  justices  is  good  and  will  be  upheld. 
So  held  by  Mathew  and  8m,ith,  J  J.,  distinguishing 
tlie  cases  of  Clarke  v,  Crowder  (L.  Rep,  4  C,  P, 
638 ;  38  L.  J,  118,  M.  C)  amd  Turner  v,  Morgan 
(33  L,  T,  Bep.  N,  8.  173;  44  L,  J,  161,  M.G,  ; 
L,  Rep,  10  C.  P,  587). 

In  this  case  an  information  was  laid  by  the 
respondent,  a  police  constable,  before  justices  in 
petty  session,  against  the  appellant,  under  sect.  2 
of  the  25  &  26  Vict.  c.  114,  under  the  following 
circumstances : — 

Between  five  and  six  o'clock  in  the  morning  of 
the  20th  Sept.  1884,  as  the  respondent  was  stand- 
ing on  the  highway  at  Burghley,  he  saw  the 
appellant  and  two  other  men,  all  of  whom  he  had 
good  cause  to  suspect  of  coming  from  land  where 
they  had  been  unlawfully  in  search  of  game. 
One  of  the  men  had  a  bag  slung  over  his  shoulder, 
apparently  containing  rabbits.*  Upon  catching 
sight  of  the  constable  the  defendant  (appellant) 
ran  away  across  some  fields,  and  the  constable 
(the  respondent)  instantly  followed  in  pursuit  of 
him.  Upon  finding  that  he  was  being  chased  the 
appellant  threw  down  the  rabbits  on  the  ground 
about  200  yards  from  the  highway,  but  the  con- 
stable did  not  lose  sight  of  either  the  anpelljant 
or  the  rabbits  from  the  first  moment  of  seeing 
them  on  the  highway  till  their  seizure  in  the  field 
about  200  yards  off. 

Before  the  justices  it  was  contended  for  the 
appellant,  that  the  appellant  could  not  be  con- 
yicted,  inasmuch  as  the  rabbits  had  not  been 
actually  seized  on  the  highway,  as  it  was 
required  that  they  should  haye  been  to  bring 
the  appellant  within  the  penal  clause  of 
the  Act ;  but  the  justices  were  of  opinion 
that  the  seizure  was  good  within  the  terms 
of  the  statute,  which  (sect.  2)  enacts  that  "it 
shall  be  lawful  for  any  constable  .... 
in  any  county  ....  borough,  or  place  in 
Great  Britain,  in  any  highway,  street,  or  public 
place,  to  search  any  person  whom  he  may  haye 
good  cause  to  suspect  of  coming  from  any  land 
where  he  shall  haye  been  unlawfully  in  search  or 
pursuit  of  game  ....  and  haying  in  his 
possession  any  game  unlawfully  obtained  .  .  . 
and  should  there  be  found  any  game  as  aforesaid 
upon  such  person,  to  seize  and  detain  such  game 
.  .  .  .  and  such  constable  shall  in  such  case 
apply  to  some  justice  of  the  peace  for  a  summons 
to  such  person  to  appear  before  two  justices  in 
petty  sessions,  as  provided  by  the  18  &  19  Vict, 
c.  106,  8.  9;"  and  on  conviction  of  the  offence 
charged,  the  offender  is  to  forfeit  any  sum  not 
exceeding  52 .,  Ac, 

The  justices  accordingly  convicted  the  appellant, 
who  thereupon  appealed  to  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice,  and  the 
cause  now  came  on  for  argument  accordingly. 

Anderson  for  the  appellant. — ^The  justices  were 
in  error  in  convicting  the  appellant,  who  ought 
to  have  been  discharged  by  them,  and  the  sum- 
mons and  information  dismissed.  It  is  necessary 
under  the  statute  that  the  game  should  be  seized 
on  the  highway,  which  was  not  done  in  this  case ; 
and  for  that  proposition,  in  additioi\.to  the  terms 
of  the  Act  itself,  the  cases  of  Clarke  v.  Crowder 
(L.  Eep.  4  C.  P.  638 ;  38  L.  J.  118,  Mag.  Cas.)  aiid 
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Turner y.  Morgan  {SSL.T.Iiep.^.  8.  172;  44 L.  J. 
161,  Mag.  Cas.;  L.  Eep.  10  C.  P.  587),  are 
anthorities. 

W.  JR.  Smith,  for  the  respondent,  contra. — ^The 
justices  put  the  proper  construction,  and  the  only 
reasonable  one,  upon  the  2nd  section  of  the  Act ; 
for,  if  that  is  not  so,  and  their  decision  be  held  to 
be  wrong,  it  will  follow  that,  upon  a  poacher  laden 
with  game,  unlawfully  procured,  being  met  on  the 
highway  by  a  police  constable,  he  will  only  have  to 
step  aside  a  yard  or  two  off  the  highway,  and  so 
be  enabled  to  defy  the  constable  and  the  Act  of 
Parliament  together. 

Mathew,  J. — ^I  am  of  opinion  that  the  justices 
took  a  correct  view  of  the  statute  and  of  the  facts 
of  this  case,  and  that  the  conviction  of  the  ap- 
pellant must  be  confirmed.  The  facts  are,  that 
the  appellant  was  seen  by  the  respondent,  the 
]X)1  ice  constable,  on  a  public  highway,  in  company 
with  two  other  men,  between  five  and  six  o'clock 
in  the  morning  of  the  20th  Sept.  last.  The  appel- 
lant was  cnriying  a  quantity  of  i-abbits  in  a  bag 
across  his  shoulders. .  Upon  catching  sight  of  the 
constable  he  started  off  and  itin  across  a  field, 
instantly  and  closely  pursued  and  followed  by 
the  constable,  by  whom  ho  was  caught  and 
stopped  in  the  field,  and  the  rabbits  were  found 
close  by  in  the  same  field,  on  the  spot  where  the 
constable  saw  the  appellant  tlirow  down  the  bag 
containing  them,  and  that  spot  being  about  200 
yards  from  the  highway  where  he  was  first  seen ; 
the  constable  never  having  lost  sight  of  him  or 
the  bag  of  rabbits  from  the  time  when  he  first 
saw  him  on  the  highway  to  the  moment  of  his 
stoppuig  liini  in  the  field.  The  Act  of  Parliament 
in  question  (25  &  26  Vict.  c.  114),  by  sect.  2,  enacts 
as  follows:  [His  Lordship  read  the  section  as 
above  set  forth,  and  then  proceeded:]  Unless, 
therefore,  the  appellant  was  searched  on  the  high- 
way, and  the  game  was  also  seized  there,  the 
justices  would  have  no  jurisdiction  in  the  matter. 
The  statute  directs  tliat  the  person  stopped  by 
the  constable  shall  be  searched  on  the  highway, 
and  that  the  game  which  may  be  found  upon  him 
shall  bo  seized  and  detained  by  the  constable.  It 
is  evident  that  it  is  intended  that  the  search, 
seizure,  and  detention  are  to  take  place  then 
and  there,  but  it  surely  cannot  be  intended  that 
the  whole  of  these  proceedings  must  necessarily 
take  place  upon  ana  within  the  narrow  limit  of 
the  highway  it.sclf;  for,  if  it  were,  a  poacher 
could  easily  evade  the  statute  by  throwing  the 
game  over  a  fence  into  an  adjoining  field. 
The  cases  cited  by  Mr.  Anderson  for  the  appel- 
lant are  clearly  distinguishable.  In  neither  of 
them  did  the  seizure  take  place  at  the  same 
time  as  the  search.  In  one  of  them.  Turner 
V.  Morgan  {uhi  s^ip.),  no  search  had  taken  place ; 
and  in  the  other  case,  Clarke  v.  Crowder  (uhi  Bup.\ 
something  had  been  seen,  but  the  suspected  man 
was  not  searched,  and  so  the  statute  was  not 
complied  with.  In  the  present  case  both  the 
man  and  the  game  were  seen  by  the  constable  on 
the  highway,  and  neither  the  game  nor  the  man 
was  lost  sight  of  until  he  was  stopped  close  to 
the  highway.  The  proposition  put  forward  on 
behalf  of  the  appellant,  that  the  game  should  be 
taken  from  the  poacher  on  the  highway,  is  not 
supportable.    . 

Smith,  J. — But  for  the  two  cases  which  have 
been  cited  before  us  on  the  appellant's  part,  I 


should  have  had  not  the  slightest  doubt  on  the 
point  that  has  been  raised  here.  The  Act  of 
Parliament  was  passed  for  the  purpose  of  pre- 
venting game  that  had  been  poached  being  carried 
into  towns  in  the  early  morning.  Sect.  2  of  the 
Act  says,  "  And  should  there  be  found  any  game 
as  aforesaid  upon  such  person,  to  seize  and  detain 
such  game,"  &c.  It  would  not  he  enough  to 
search  and  let  the  person  go,  and  to  detain  the 
game  afterwards.  In  the  case  of  Halt  v.  iCnoe 
(9  L.  T.  K«p.  X.  S.  380;  4  B.  &  S.  515 ;  33  L.  J.  1, 
Ma^.  Cas.)  it  has  been  already  decided  that  if  the 
police  constable  sees  rabbits  fastened  round  the 
poacher's  neck,  tliat  fact  constitutes  a  sufficient 
search  by  the  constable.  Hero  the  constable,  in 
hot  pursuit,  stopped  the  man,  and  seized  and 
detained  the  game,  having  never  lost  sight  of 
either  game  or  poacher  from  the  time  when  he 
first  saw  them  on  the  highway. 

Conviction  affirmed. 

Solicitors  for  the  appellant,  J".  And  C  Jiohinaon 
and  WilkinR,  agents  for  Garrold  and  Matthews, 
Hereford. 

Solicitors  for  the  respondent,  Hani  nnd  fion», 
agents  for  Synionda  ani  Son,  Hereford. 
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May  8,  9,  and  11, 1885. 
(Before  Cotton,  Lindley,  and  Fry,  L. JJ.) 

AUSTERBEREY  17.  CORPORATION  OF  OlDHAU.  (a) 

Turnpike  road  —  Private  owners  —  Dedication  to 
pnolic — Tolls — "  Street  ** — "  Highway  repairable 
oy  the  inluibitants  at  large  "  —  Public  Health 
Act  1875  (38  S'  39  Vid.  c.  55),  ss.  4,  150— 
Covenaiit  running  with  the  land-^Covenant  to 
repair. 

A  joint-stock  company  having  been  fanned  for  (he 
purpose  of  raising  capital  to  rnaki  a  certain  road, 
A.,  for  valus,  by  deed  conveyed  apiece  of  land  in 
fee  a^  a  part  of  the  site  of  the  rood  to  the  trustees 
of  a  contemporaneotis  deed  of  settlement  for  the 
benefit  of  tlie  company,  which  contained  pro- 
v^isions  for  making  aitd  maintaining  the  road. 
In  the  conveyance  the  trustees  covenanted  with 
A.,  his  heirs  and  assigns,  thai  they,  the  trustees, 
tlieir  heirs,  and  assigns,  wavld  m^ike  the  road 
and  at  all  times  keep  it  in  repair,  and  aUow  ihe 
public  to  use  it,  sui>ject  to  the  payment  of  suck 
toUs  as  the  tmstees  might  from  time  to  time 
deteiifnine. ,  The  trustees  duly  m^ade  the  road,  and 
A.  afterwards  sold  to  B.  certain  land  adjoining 
the  land  conveyed  to  the  trustees,  and  the  trustees 
sold  the  road  to  the  corporation  of  tJie  town  in 
which  it  was  situated,  ooth  parties  taMng  with 
notiee  of  the  covenant  to  repair. 

Held  (affirming  the  decision  of  the  Vice-CluinceUor 
of  tlie  Duchy  of  Lancaster),  thai  tJie  covenant 
did  not  run  with  the  land,  either  at  laio  or  m 
equity ;  tliat  Tulk  v.  Moxhay  (2  Ph.  774)  did  not 
apply  to  covenants  of  this  description,  but  only  to 
restrictive  covenants ;  and  therefore  B.  could  not 
enforce  tlie  covenajit  against  the  corporation. 

(a)  Reported  by  W.  0.  Brss,  Esq.,  Bftrrister-ftt-lAW. 
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Cooke  V,  Chilcott  (34  L,  T.  Eep,  N.  S.  207; 
3  Ck.  Biv.  694)  ovmifuled. 

Morland  v.  Cooke  (18  L.  T,  Bep.  N.  S.  496; 
L.  Eep.  6  Eq.  252)  explained. 

Holmes  v.  Buckley  (1  Eg.  Ca^,  Ahr,  27)  discussed, 

Cei-tain  persons  who  had  fanned  themselves  into  a 
joint-stock  company  for  the  puipose  of  making  a 
roadf  declared  by  deed  that  it  should  not  only  he 
enjoyed  by  them  "foi'  their  individical  purposes, 
but  shotdd  be  open  to  tlie  use  of  the  public  ai  l-arge 
for  all  m>anner  of  purposes  in  all  respects  as  a 
common  turnpike  road"  sjibject  to  the  payment 
of  sttch  toUs  as  mi-ght  from  time  to  time  he 
demanded. 

Heldf  that  the  road  was  not  dedicated  to  the  public^ 
and  was  not  a  highway  repairable  hy  tlie  tvhabi' 
tants  at  large  under  sect.  160  of  the  Public  Health 
Act  1875. 

ScmblCf  there  cannot  be  a  dedication  to  the  public 
by  an  individual  of  a  road  as  a  highway  subject 
to  a  toll  tciihout  the  authority  of  the  Croion  or 
an  Ac-  of  Parliament. 

Ix  the  year  1837  the  highway  leading  from 
Higginshaw  to  Lower  Moor,  in  the  borough  of 
Oldham,  being  very  circuitous,  it  was  proposed 
that  the  owners  of  the  property  adjacent  to  it 
should  construct  a  shorter  and  more  direct  road 
between  those  places,  that  they  should  sell  the 
necessai*y  strips  of  land  for  sums  of  money  which 
were  agreed  upon,  amounting  to  173L  19«.  lOd, 
and  that  the  road  should  be  constructed  and 
maintained  by  an  association  or  company  of 
proprietors  who  were  to  be  represented  by 
trustees. 

On  the  3rd  March  1837  a  deed  of  settlement 
was  executed  to  carry  out  this  arrangement, 
llic  parties  w^ere  Joshua  Milne,  John  Milne,  and 
Samuel  Lees  of  the  first  part,  James  Milne  and 
John  Travis  of  the  second  pai-t ;  the  said  James 
Milne  and  various  other  persons  whose  names  and 
seals  were  comprised  on  the  second  schedule  there- 
to, together  wit  lithe  other  persons  who  should  from 
time  to  time  execute  the  deed,  and  whose  names 
and  seals  should  be  comprised  in  the  third 
schedule  thereto,  of  the  thn'd  part.  It  recited 
that  the  making  of  the  proposed  new  road  would 
be  of  great  public  advantajje ;  that  the  several 
parties  thereto,  being  willing  at  their  own 
expense  to  carry  out  the  undertaking,  had  agreed 
to  form  amongst  themselves  a  joint-stock  com- 
pany, under  the  style  of  the  Higginshaw  and 
Lower  Moor  Road  Coinpany,  and  to  raise  capital 
for  the  purchase  of  land  for  the  formation  of  the 
road  and  making  and  maintaining  the  same ;  that 
it  had  been  agreed  that  the  said  Joshua  Milne, 
John  Milne,  and  Samuel  Lees  should  be  the 
trustees  in  whose  names  the  land  necessary  for 
the  road  should  be  jmrchased,  and  that  the  road 
when  completed  should  not  only  be  appropriated, 
used,  and  enjoyed  by  the  pftrtics  thereto  "  for 
their  individual  purposes,  but  (subject  as  therein- 
after mentioned)  should  be  open  to  the  use  of  the 
])ublic  at  large  for  all  manner  of  purposes  in  all 
respects  as  a  common  turnpike  road ; "  that 
contracts  had  been  entered  into  by  or  on  behalf 
of  the  said  company  for  the  purchase  of  the 
necessary  lands  for  a  total  bum  of  1737. 19».  10c7., 
and  proper  conveyances  had  been  prepared  and 
were  awaiting  execution  for  vesting  such  lands 
in  the  said  Joshua  Milne,  John  Milne,  and  Samuel 
Lees,  who  were  to  stand  possessed  thereof  upon 


the  tinists  thereinafter  declared,  and  that  the 
business  of  the  said  company  should  be  carried 
on  subject  to  the  provisions  thereinafter  con- 
tained. It  was  then  witnessed  and  agreed  that 
the  said 'Joshua  Milne,  John  Milne,  and  Samuel 
Leee,  and  the  survivor  and  survivors  of  them  and 
the  heirs  of  such  survivor,  should  for  ever  there- 
after stand  possessed  of  the  lands  intended  to 
be  granted  to  them  upon  the  trusts  therein- 
after declared.  And  it  was  further  witnessed 
and  agreed  that  the  said  parties  thereto 
and  all  other  persons  who  should  thereafter 
become  proprietors  as  thereinafter  mentioned, 
should,  whilst  holding  shares  in  the  capital  of  the 
said  company,  be,  and  they  were  thereby  united 
into  a  company  for  making  and  maintaining  the 
said    road,    and    should    be   and    continue    the 

Proprietors  thereof  under  the  name  of  The 
Ligginshaw  and  Lower  Moor  Koad  Company; 
that  for  the  purpose  of  making  and  maintaining 
the  road  and  other  general  purposes  attending  tho 
same  a  capital  of  1600 J.  should  be  raised  in 
32  shares  of  50Z.  each ;  that  the  number  of  shares 
held  by  each  person  should  be  written  opposite 
his  or  her  names  at  tho  time  of  his  or  her 
executing  the  deed ;  that  the  said  \TM.  19s.  V)d. 
should  be  paid  out  of  the  capital  of  the  company 
for  the  purchase  of  the  land  necessary  for  the 
road  as  aforesaid,  and  that  the  remainder  of  the 
money  to  be  received  by  the  said  company, 
whether  by  way  of  capital  or  profits,  or  other- 
wise, should  be  applied  by  the  trustees  in  paying 
the  costs  of  the  present  deed,  of  the  conveyances, 
and  of  the  estaolishment  of  the  said  company, 
and  that  the  remainder  of  the  capital  should  be 
applied  in  making  and  afterwards  maintaining  in 
repair  the  said  road  pursuant  to  the  specification, 
ground  plan,  and  cross  section  contained  in  a 
schedule  of  even  date,  and  in  setting  up  the 
necessary  toll-gates.  The  line  of  the  road  was 
then  described,  and  provisions  were  made  for  the 
erection  of  tables  of  tolls  to  be  fixed  from  time  to 
time  by  a  majority  in  value  of  the  company  at  u 
meeting  for  the  purpose;  "that  no  pers'^n  or 
persons  (except  such  person,  and  for  the  purposes 
only  as  are  mentioned  in  the  said  several  con- 
veyances of  the  said  land  so  purchased  by  the 
company  as  aforesaid),  shall  be  allowed  to  travel 
upon,  use,  or  enjoy  any  part  of  the  said  road,  or 
pass  through  any  such  toll-gate,  side-bar,  or 
cham,  to  be  erected  or  set  up  as  aforesaid,  without 
having  previously  paid  such  toll  as  may  from 
time  to  time  be  demanded  of  him,  her,  or  them 
pursuant  to  the  table  of  tolls  for  the  time  being 
authorised  by  the  said  company  to  be  demanded 
and  taken  as  aforesaid;**  for  payment  of  tolls  by 
the  parties  to  the  deed ;  that  the  trustees  should 
apply  the  tolls  in  payment  of  the  current  expenses 
or  the  company,  "  and  in  rcpairincr  and  keeping 
in  repair  the  said  road,'*  and  in  discharge  of  the 
principal  and  interest  of  any  moneys  borrowed  on 
the  security  of  the  tolls,  and  then  in  jmymont  of 
the  dividends  declared  to  the  proprietors  of 
the  company.  Then  follovrcd  various  provisions 
as  to  meeting,  rights  of  votuig,  the  keeping  of  the 
company *8  books,  calls  on  and  forfeiture  of  shares, 
declaration  of  dividends,  the  appointment  of  new 
trustees  by  the  shareholders,  variation  or  modifi- 
cation of  any  clauses  in  the  deed,  and  enrolment 
of  this  or  any  future  deed  of  settlement  by  the 
trustees  if  deemed  expedient. 
The  schedule  of  even  date  referred  to  in  this 
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deed  was  signed  by  the  parties  to  the  deed  and 
the  owners  of  the  land  wnich  was  to  be  conveved 
as  the  site  of  the  road.  It  contained  a  specifica- 
tion describing  the  construction  of  the  road,  and 
there  was  a  plan  showing  its  exact  position  and 
the  land  through  which  it  was  to  run,  with  the 
o^vners'  names.  Amongst  these  names  was  that 
of  John  Elliott,  the  plaintiff's  predecessor  in 
title,  and  it  appeared  that  he  owned  the  land  on 
both  sides  of  the  road. 

By  an  indenture,  dated  the  3rd  April  1837,  John 
Elliott  conveyed  his  piece  of  land  to  the  trustees. 
The  parties  were  Elliott  of  the  one  part,  and  the 
said  Joshua  Milne,  John  Milne,  and  Samuel  Lees 
of  the  other  part ;  and  in  consideration  of  the  sum 
of  142.  lis.  Sd.  paid  to  him  by  the  said  Joshua 
Milne,  John  Milne,  and  Samuel  Lees,  Elliott 
granted  and  released  unto  the  said  Joshua  Milne, 
John  MiLie,  and  Samuel  Lees,  their  heirs  and 
assigns,  the  plot  of  land  therein  described,  being 
part  of  certain  lands  belonging  to  Elliott,  called 
Higher  Moor  Field,  and  which  said  plot  of  land 
was  therein  expressed  to  be  intended  to  form  part 
of  the  said  intended  road  from  Higginshaw  to 
Lower  Moor,  together  with  liberty  to  enter  upon 
the  adjoining  lands  of  Elliott  for  making  and 
completing  the  said  road,  and  to  erect  on  the  said 
plot'of  land  toll-gates,  and  demand  and  take  the 
tolls  mentioned  in  any  table  of  tolls  put  up  at  any 
such  toll-gate  before  any  horse,  beast,  cattle,  cart, 
waggon,  or  carriage  (except  as  thereinafter  men- 
tioned), should  be  permitted  to  pass  through  such 
toll-gate,  and  except  for  mines  and  minerals, "  and 
also  except  such  rights  and  privileges  of  passing 
toll  free  over  the  said  line  oi  road  S)r  certain  pur- 

?oses,  as  is  hereinafter  mentioned  and  expressed." 
'o  hold  the  said  plot  of  land,  liberties,  powers 
and  privileges  unto  and  to  the  use  of  the  said 
Joshua  Milne,  John  Milne,  and  Samuel  Lees, 
their  heirs  and  assigns  for  ever,  for  the  ends, 
intents,  and  purposes  therein  in  that  behalf  ex- 
pressed and  declared  of  and  concerning  the 
same: 

Provided  always,  and  it  is  hereby  agreed  and  de- 
clared by  the  said  parties  to  these  presents,  and  eaoh  of 
them  the  said  Joshna  Milne,  John  Milne,  and  Samnel  • 
Lees,  for  himself  severally  and  respeotlvely,  and  to  and 
for  his  several  and  respective  heirs  and  assies,  doth 
covenant  and  agrree  with  the  said  John  Elliott,  nis  heirs 
and  assigns,  by  these  presents  in  manner  following  (that 
is  to  say),  that  they,  the  said  Joshna  Milne,  John  Milne, 
and  Samnel  Lees,  tneir  heirs  or  assigns,  or  some  or  one 
of  them  shall,  and  will  within  the  spaoe  of  three  years 
now  next  ensning,  at  their  or  his  own  costs  and  charges, 
convert,  make,  and  form,  and  fence  off,  in  a  good,  work- 
manlike, and  proper  manner,  the  whole  of  the  said  plot 
of  land,  hereditaments,  and  premises  hereby  granted  and 
released,  into  a  road  or  way  to  form  part  of  tne  said  line 
of  road  from  Higginshaw  to  Lower  Moor  aforesaid,  and 
in  like  manner  make  and  form  the  remainder  of  the  said 
line  of  road,  which,  when  so  finished,  shall  be  of  the 
length,  width,  dimensions,  and  constmction,  and  made 
of  sncn  stone  and  other  materials,  and  in  snch  manner 
as  is  set  forth  and  expressed,  and  as  drawn  and  laid 
down  or  delineated  in  the  specification  gronnd  plan  and 
cross  section  contained  in  a  certain  schedule  or  writing 
bearing  date  the  3rd  day  of  March  last  past,  and  since 
the  date  and  execution  hereof  signed  by  the  said  several 
persons,  parties  to  these  presents,  and  by  several  other 
persons,  owners  of  other  lands  over  which  the  said 
intended  line  extends ;  and  also  that  the  said  line  shall, 
from  and  immediately  after  the  expiration  of  the  said 
term  of  three  years  (subject  nevertneless  to  such  toUs 
for  horses,  cattle,  beasts,  carts,  and  carriages,  passing 
thereon  as  may  by  the  said  Joshua  Milne,  John  Milne, 
and  Samuel  Lees,  their  heirs,  and  assi^fna,  be  fixed  ana 
determined  upon)  be  used  by  the  public ;  and  shall  and 


will  for  ever  hereafter  be  kept  open  and  used  as  and  for 
a  road  for  the  use  of  the  pubHc  (subject  as  aforesaid) ; 
and  also  that  they,  the  said  Joshua  Milne,  John  Milne, 
and  Samuel  Lees,  their  heirs  and  assigns,  shall  and  will 
from  time  to  time,  and  at  all  times  hereafter,  keep  and 
maintain  the  said  road,  and  every  part  thereof,  in  good 
repair,  order,  and  condition,  except  such  part  thereof  as 
hereinafter  is  mentioned. 

It  was  then  provided  that  no  toll  should  be 
demanded  or  taken  from  Elliott,  his  heirs  or 
assigns,  lessees,  tenants,  or  occupiers,  for  anv 
horse,  beast,  cattle,  or  carriage  laden  witli 
materials  for  repairing  the  fences  or  drains 
thereinafter  covenanted  to  be  kept  in  repair  and 
maintained  by  Elliott,  his  heirs  or  assigns,  or  his 
or  their  tenants  or  occupiers  of  the  lands  adjoin- 
ing the  said  plot  of  land  thereby  granted,  nor  for 
any  horse,  &c.,  or  carriages  passing  over  the  said 
line  of  road  for  any  purpose  connected  with  the 
occupation  of  the  said  lands  called  Higher  Moor 
Field  for  farming  or  agricultural  purposes  only 
or  relating  to  the  cultivation  thereof.  And  Elliott 
covenanted  that  he,  his  heirs  or  assigns,  or  the 
tenants  or  occupiers  of  the  lands  adjoining  the 
said  plot  of  land  thereby  granted  would  at  all 
times  keep  in  repair  and  maintain  the  fences  and 
ditches  on  each  side  of  so  much  of  the  said  road 
as  passed  over  the  lands  belonging  to  Elliott,  and 
also  keep  the  drains  thereof  in  repair. 

Elliott  was  not  a  member  of  the  company  and 
never  executed  the  trust  deed.  Li  May  1837  the 
other  landowners  executed  simUar  conveyances  of 
the  land  belonging  to  them  which  wa«  required 
for  the  new  road.  At  this  time  the  land  through 
which  the  road  passed  had  been  and  was  nsed  for 
agricultural  purposes. 

The  trustees  took  possession  of  the  land  con- 
veyed to  them,  and  the  road  was  duly  made  and 
called  Shaw-road.  Tolls  were  changed  upon 
traffic  passing  over  the  roadway,  but  it  was  free 
to  foot  passengers,  and  the  trustees  for  the  time 
being  maintained  the  road  out  of  the  tolls  until 
it  was  purchased  by  the  corporation  of  Oldham. 

After  the  completion  of  the  road  Elliott  and 
the  other  owners  of  the  land  adjoining  it  from 
time  to  time  erected  houses  abutting  on  it,  until 
the  Toad  lost  its  agricultural  character  and 
became  absorbed  in  tne  town  of  Oldham.  The 
plaintiff  had  subsequently  purchased  Elliott's 
land,  and  alleged  that  the  money  had  been 
expended  in  bunding  these  houses  on  the  faith  of 
the  covenants  in  the  above  mentioned  conveyance, 
and  the  provisions  of  the  trust  deed  with  the  full 
knowledge  and  acauiesoence  of  the  persons  for 
the  time  being  entitled  to  Shaw-road,  such  persons 
being  the  predec€ss(irs  in  title  of  the  defendants, 
the  corporation  of  Oldham ;  and  that  the  access 
afforded  hj  Shaw-road  was  essential  to  the  projier 
use  and  enjoyment  of  the  houses. 

In  1865  the  Oldham  Borough  Improvement 
Act  (28  &  29  Yictr  c.  cccxi.)  was  passed,  sect.  27 
of  which  contained  the  following  provisions 
"  with  respect  to  the  road  or  street  called  Shaw- 
road."  That  the  corporation  might  purchase  and 
take  all  private  rights  of  way  and  other  rights  in, 
over,  or  affecting  the  said  road  or  street,  and  all 
rights  of  levying  tolls  in  respect  o£  traffic  thereon, 
and  the  interests  of  all  persons  in  any  tolls  so 
levied.  That  for  the  purposes  of  such  purchase 
and  taking,  all  the  rignts  and  interests  aforesaid 
should  be  deemed  to  be  lands  within  the  meaning 
of  the  Act  and  any  Act  incorporated  therewiUi. 
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That  on  the  completion  of  such  purchase  and 
taking  all  the  rights  and  interests  aforesaid 
shonld  be  absolutely  extinguished,  and  the  corpo- 
ration should  remove  all  gates,  bars,  &c.,  and 
thenceforth  the  said  road  or  street  should  bo  and 
continue  a  street  open  to  the  passage  of  the 
public,  and  should  be  subject  to  all  the  provisions 
relative  to  the  sewering,  draining,  levelling,  and 

Eaving,  or  otherwise  completing  streets  not  oeing 
ighways  repairable  by  the  inhabitants  at  large. 
That  tte  powers  of  compulsory  purchase  conferred 
on  the  corporation  by  this  section  should  not  be 
exercised  after  the  expiration  of  five  years  after 
the  commencement  of  the  Act,  and  that  nothing 
in  the  Act  should  empower  the  corporation  to  pur- 
chase or  take  any  estate  or  interest  in  the  soil  of 
the  said  road  or  street. 

By  an  indenture,  dated  the  21st  April  1884,  in 
consideration  of  5802.,  Elliott  conveyed  to  J.  T. 
Auaterberry,  the  present  plaintiff,  in  fee  simple 
the  lands  called  Higher  Moor  Fold,  and  all  other 
the  lands  of  him,  Elliott,  adjoining  Shaw-road, 
together  with  the  houses  and  buildings  thereon, 
and  the  appurtenances.  The  plaintiff  nad  notice 
of  the  conveyances  relating  to  Shaw-road,  and 
alleged  in  his  evidence  that  the  fact  that  it  was 
the  duty  of  the  trustees  to  keep  the  road  in  repair 
materially  influenced  him  in  making  the  purchase. 
The  plaintiff  afterwards  built  several  houses  on 
the  property,  and  paid  the  usual  tolls  when 
using  the  road. 

Shaw-road  was  kept  in  repair  by  the  trustees 
until  the  passing  of  the  Oldham  Improvement 
Act  1880  (43  &  44,  Vict.  c.  cxlvii.)  That  Act 
referred  to  sect.  27  of  the  Act  of  1866,  and 
recited  that  the  corporation  had  not  exercised 
their  powers  under  that  section  within  the  time 
limited  by  that  Act,  and  that  a  transfer  of  Shaw- 
road  to  them  without  compulsion  had  been  agreed 
on  for  the  sum  of  6000L  By  sect.  62  it  was  pro- 
vided that 

Xothinff  contained  in  the  Aot  of  1865,  or  in  this 
Act,  shaU  ezclnde,  limit,  or  affect  the  rii^ht  of  tJie  cor- 
poration to  exercise  the  powers  conferred  npon  them  by 
sect.  150  of  the  Public  Health  Act  1875,  as  regards  the 
road  or  street  within  the  borongh  called  Shaw-road. 

Sect.  63  provided  that  with  respect  to  Shaw- 
roed  the  following  provisions  should  take  effect, 
namely : 

(1.)  On  xhe  corporation  paying  J.  M.  Cheetham, 
William  Taylor,  and  C.  E.  Lees  fthe  then  tmstees  of  the 
deed  of  settlement,  and  the  defendants  in  the  present 
action]  or  two  of  them,  or  to  the  snrriyor  of  them,  ont 
of  the  borough  fnnd  or  borough  rate,  or  out  of  moneys 
which  the  corporation  axe  by  this  Act  authorised  to 
borrow  for  the  purpose,  the  consideration  money  afore- 
said ;  and  on  a  copy  of  this  Act  being  produced  to  the 
Commissioners  of  Inland  Revenue,  stamped  with  such 
an  ad  valorem  stamp  as  would  be  required  by  law  to  be 
impressed  on  a  deed  of  conveyance  of  Shaw-road  by 
them  or  him  to  the  corporation,  then,  and  in  that  case, 
bnt  not  sooner  or  otherwise,  all  the  rights,  interests, 
property,  and  things  comprised  in  sect.  27  of  the  Act  of 
1865,  as  subsisting  at  the  time  of  the  vesting  thereof 
under  this  section,  and  the  soil  of  Shaw-road  shall  by 
virtue  of  this  section  vest  absolutely  in  the  corporation 
and  their  successors,  for  all  the  estate  and  interest 
therein  of  Joshua  Milne  Cheetham,  William  Taylor, 
and  Charles  Edward  Lees,  and  eadi  of  them,  their  and 
each  of  their  heirs,  executors,  and  administrators,  and 
of  all  persons  and  bodies  claiming  through  or  under 
them. 

(2.)  The  receipt  of  the  said  trustees  for  the  considera- 
tion money  paid  to  be  a  good  discharge. 

(8.)  The  persons  to  whom  payment  is  so  made  shall 
hold  the  money  received  by  uiem,  subject  to  payment 


and  discharge  of  all  debts  and  liabilities  (if  any) 
properly  payable  thereout,  or  changeable  thereon,  in  trust 
for  such  persons  as  are  at  the  time  of  payment  benefi- 
cially interested  in  Shaw^road,  and  according  to  the 
proportions  or  respective  amounts  of  the  interests  of 
those  persons. 

(4.)  On  the  vesting  aforesaid  taking  effect,  all  rights 
and  levying  tolls  in  respect  of  traffic  on  Shaw-road,  and 
the  interests  of  all  persons  in  any  tolls  so  levied,  shall 
be  by  virtue  of  this  section  absolutely  extinguished. 

In  Nov.  1880  the  corporation  paid  the  6000?. 
referred  to  in  the  Act  to  the  tmstees,  and  Shaw- 
road  became  absolutely  vested  in  the  corporation 
as  owners,  and  they  then  removed  the  toU-gatcSy 
and  no  fui'ther  tolls  were  levied. 

In  1881  the  corporation,  acting  under  the  powers 
conferred  by  sect.  150  of  the  Public  Health  Act 
1875,  caused  notices  to  be  served  on  Austerberry 
and  the  other  owners  and  occupiers  of  premises 
fronting  on  Shaw-road,  requiring  them  to  sewer, 
level,  flag,  channel,  pave,  and  complete  the  road 
within  a  specified  time.  The  plaintiff  and  the 
other  owners  failed  to  comply  with  the  notices, 
and  the  corporation  then  did  the  work  themselveg, 
and  summoned  the  owners  before  the  justices  to 
recover  the  expenses  which  had  been  apportioned 
on  the  several  frontages.  Orders  were  made  for 
payment  of  the  various  sums,  but  pending  an 
appeal,  no  further  steps  had  been  taken  to  enforce 
the  orders. 

On  the  4th  July  1883  the  corporation  duly 
declared  Shaw-roaa  a  public  highway,  pursuant 
to  sect.  152  of  the  Public  Health  Act  1875,  by 
which  it  is  provided  that,  upon  such  declaration 
being  made  with  regard  to  any  "  street,"  "  the  same 
shall  become  a  highway  repairable  by  the  inhabi- 
tants at  large." 

The  plaintiff  resisted  the  claim  of  the  corpora- 
tion, on  the  ground  that  he  and  the  other  persons 
served  with  the  notices  had  no  such  interest  in 
Shaw-road  as  to  render  them  liable  under  the 
Public  Health  Act  1875,  or  otherwise,  for  the  work 
done  by  the  corporation ;  that  Shaw-road  was  not 
a  "  street "  within  the  meaning  of  that  Act,  but 
it  was  and  always  had  been  a  road  repairable  by 
the  owners  thereof,  and  that  the  corporation,  on 
behalf  of  the  ratepayers  or  inhabitants  at  large, 
having  become  the  owners,  the  road  thereupon 
became  "  a  highway  repairable  by  the  inhabitants 
at  large ;"  that  the  corporation,  having  purchased 
the  road  with  notice  of  and  subject  to  the  provi- 
sions of  the  trust  deed  and  the  conveyances  to 
the  trustees,  were  estopped  from  making  any 
claim  against  the  plaintiff  and  other  adjoining 
owners  on  account  of  any  expenses  incurred  in 
relation  to  the  road  and  necessary  for  the  main- 
tenance thereof,  and  thus  evading  their  liability 
as  assigns  of  the  grantees  under  the  conveyances 
and  trust  deed,  or  in  respect  of  covenants  running 
with  the  land  purchased  by  the  corporation.  The 
plaintiff  also  contended,  m  the  alternative,  that 
if  the  corporation  were  entitled  to  bo  repaid  their 
expenditure,  or  any  part  thereof,  as  being  neces- 
sary for  the  maintenance  of  Shaw-road  in  ^ood 
repair,  such  right  constituted  a  "  liability  "  within 
the  meaning  of  the  provisions  of  sect.  63,  sub- 
sect.  3  of  the  Oldham  Improvement  Act  1880, 
and  that  such  expenditure  was  properly  payable 
out  of  the  purchase  moneys  in  tne  hands  of  the 
trustees,  and  that  the  plaintiff  and  the  other 
adjoining  owners  were  entitled  to  have  such 
purchase   moneys,  or  a  sufficient  part  thereof. 
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applied  in  satisfaction  of  the  claim  of  the  corpora- 
tion by  way  of  indemnity  or  otherwise. 

The  plaintiff  then  commenced  this  action  on 
behalf  of  himself  and  all  other  such  owners  against 
the  corporation  and  the  trustees,  in  order  to  ascer- 
tain the  rights  of   the  owners  of  the  property 
fronting  and  adjoining  Shaw-road,  and  claimed  a 
declaration  that  the  corporation  were  not  entitled 
to  recover  from  the  plaintiff  and  the  adjoining 
owners  any  sams  or  charges  for  the  bedding  or 
paving  of   or  execution  of  repairs  upon  Shaw- 
road,  or  other  works  necessary  for  keeping  the 
road  in  good  repair;  an  injunction  restraining 
the  corporation  from  proceeding  further  upon 
the  orders  made  by  the  justices,  the  plaintiff  sub- 
mitting to  any  order  which  the  court  might  make 
in  the  present  action  for  the  purpose  of  finally 
determining  all  questions  between  the  parties ;  in 
the  alternative  a  declaration   that  the    trustees 
were  liable  to  indemnify  the  plaintiff  and  such 
other  owners  against  the  said  charges  out  of  the 
purchase  money  paid  to  them,  to  have  the  trusts 
of  that  money  executed  by  the  court,  accounts 
thereof   directed,  and  to    have  provision  made 
thereout  to  answer  such  indemnity,  or  to  satisfv 
the  claim  of  the  corporation  as  a  "  liability 
within  the  meaning  of  the  Oldham  Improvement 
Act  1880,  sect.  63,  and  damages  and  costs. 

By  their  statement  pf  defence  the  corporation 
alleged  that  at  the  time  the  trust  deed  and  con- 
veyances were  executed,  the  land  which  was  the 
site  of  Shaw-road  and  the  adjoining  lands  were 
agricultural  lands  of  small  value,  and  that  the 
covenants  and    provisions    in   such   deeds  with 
reference   to  the  work  to  be    done    were    only 
applicable    to  the    road  and  neighbourhood  as 
existing  at  that  time,  and  that  owing  to  the  sub- 
sequent entire  change  in  the  character   of  the 
neighbourhood  consequent  on  the  increase  in  the 
population,  the  erection  of  buildings  and  improve- 
ments  within    the     township    and    borough  of 
Oldham,  and  otherwise,  such  covenants  and  pro- 
visions at  the  time  of  the  purchase  of  the  road  by 
the  corporation  ceased  to  be  applicable  or  to  have 
any    binding    effect,    and    had    in    fact    wholly 
lapsed;  that  the  plaintiff    purchased  with  full 
knowledge  (though  the  plaintiff  denied  this)  that 
under  the  Oldham  Borough   Improvement  Act 
1865,  sect.  27,  the  corporation  were  empowered  to 
purchase    all    rights  over    Shaw-road  within  a 
period  of  five  years ;  also  that  the  plaintiff  had 
purchased  with  notice  of  the  liability  to  the  pay- 
ment of  tolls  in  respect  of  Shaw-road,  and  that 
the  covenants  and  provisions    relating    to    the 
maintenance    and  repair  of  the   road,  and  the 
liability  of  the  trustees  thereunder  had  wholly 
lapsed  and  ceased  to  be  binding ;  that  the  work 
executed  by  them  in  making  Shaw-road  under 
their  statutory  powera  was  entirely  different  from 
that  provided  for  by  the  said  covenants  and  ])ro- 
visions,  which  htid  become  wholly    inapplicable 
and  inoperative ;  that  at  the  time  they  purchased 
Shaw-road  it  was  not  a  highway  repairable  by 
the  inhabitants  at  large;   but  was  liable  to  be 
paved,  sewered,    and  put  into   thorough  repair 
imder  the  provisions  of  the  Public  Health  Act 
1875  at  the  expense  of  the  adjoining    owners; 
that    even   if  the    covenants    in  the    said   con- 
veyances  were    binding,    the  plaintiff   and   the 
other  ow^ners  had  forfeited  all   right  to  relief 
thereunder  by  laches  and  delay  in  standing  by 
and  permitting  the  Oldham  Acts  of  18(55  and 


1880  to  pass  into  law  without  objection,  or 
making  no  objection  to  the  notices  served  on 
them  by  the  corporation,  and  on  permitting  the 
corporation  to  execute  the  work  without  contesting 
their  right  to  do  so.  They  then  submitted  that  if 
the  covenants  and  provisions  were  binding  on  the 
trustees,  and  if  the  moneys  due  from  the  plaintiff 
and  the  other  adjoining  owners  to  the  corporation 
constituted  "debts  and  liabilities"  within  the 
meauing  of  sub-sect.  3  of  sect.  63  of  the  Oldham 
Act  of  1880,  then  that  the  same  were  payable  to 
the  plaintiff  and  the  other  owners  out  of  the  pur- 
chase money  in  the  hands  of  the  defendants,  the 
trustees,  and  net  by  the  corporation. 

The  action  was  heard  by  the  Vice-Chanoellor 
of  the  County  Palatine  of  Lancaster  on  the  30th 
April  1884,  and  was  dismissed  with  costs.  The 
plaintiff  appealed.  The  notice  of  appeal  was 
served  upon  the  corporation  only. 

E&tm  Collins,  Q,C.  and  Maherhj  for  the  appel- 
lant.—The  questions  to  be  decided  are  (1)  whether 
there  has  been  such  dedication  to  the  public  of 
this  road  as  to  make  it  a  "  highway  repairable 
by  the  inhabitants  at  lai-gc  "  within  sect.  150  of 
the  Public  Health  Act  1875;  and  (2)  if  it  is  not 
such  a  highway,  whether  the  covenant  to  repair 
(either  as  to  its  benefit  or  burden)  runs  with  the 
land.  Shaw-road  is  a  "  street "  within  sect.  150 
of  the  Pubhc  Health  Act  1875,  and  according  to 
the  definition  given  in  sect.  4  of  that  Act  and 
Taylor  v.  Coiyoration  of  Oldltam  (35  L.  T.  Rep. 
N.  'S.  696 ;  4  Ch.  Div.  395).  Then  the  trust  deed 
and  the  conveyances  constituted  it  a  turnpike 
road,  dedicated  to  the  public  or  with  a  pubhc 
right  of  user : 

North  am  Bridge  and  Roads  Company  v.  The  Lmdan 

and  Southampton  Railway  Company ,  6  M.  A  W. 

428-438. 
A  road  dedicated  to  the  public,  though  tolls  are 
imposed,  is  a  common  highwav,  and,  except  iu 
special  cases,  is  repairable  by  the  inhabitants  at 
large : 

Reg.  V.  Inhahitanta  ofLordsmere,  15  Q,  B.  689. 

Even  before  the  Highway  Act  1835  (5  &  6  Will. 
4,  c.  50)  any  road  dedicated  to  the  public  became 
by  common  law  repairable  by  the  inhabitants  at 
large ;  and,  if  tolls  were  taken,  they  were  held  to 
be  only  an  auxiliary  fund  which  could  be  devoted 
towards  that  expense :  • 

Rex  v.  Tfie  Inhabitants  of  Netherthong,  2  B.  &  AM. 
179. 
Shaw-road  is  therefore  "  a  highway  repairable  by 
the  inhabitants  at  large"  within  sect.  150  of  the 
Public  Health  Act  1875,  and  must  therefor©  Ijc 
dealt  with  as  a  "  highway "  within  sects.  144  to 
148  of  that  Act.  [Lindlet,  L.J.— In  the  case 
referred  to,  the  turnpike  roads  were  constituted 
under  Acts  of  Parliament.  Is  there  any  authority 
that  an  individual,  or  body  of  individuals,  can, 
without  the  sanction  of  the  Legislature,  dedicate 
a  road  to  the  public  subject  to  tolls?]  There  is 
no  direct  authority;  but  in  Northam  Bridge  and 
Road  Company  v.  London  and  Soutlianvptoti  R^' 
way  Company  (uhi  9up.),  Lord  Abinger  said  that 
the  question  whether  a  road  was  a  turnpike  road 
or  not  was  not  to  be  determined  merely  oy  rrf^ 
once  to  13  Geo.  3,  c.  84  (the  earliest  general 
Turnpike  Act),  or  any  other  Act  of  Parliament. 
Here  there  is  an  absolute  dedication  to  foot- 
passengers  without  tolls.  [Fby,  L.J.  referred  to 
Viner'?Abr.  tit.  "Toll  Traverse,"]     But  if  this 
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is  not  a  highway  repairable  by  the  inhabitants  at 
large,  the  corporation  have  taken  the  road  with 
all  the  obligations  imposed  on  the  trustees, 
through  whom  they  claim,  to  maintain  and  repair 
the  road.  The  benefit  and  burden  of  the  covenants 
contained  in  the  trust  deed  and  conveyances  run 
with  the  land : 

CooU  v.  Cliilcott,  34  L.  T.  Eep.  N.  S.  207;  3  Ch. 

Dlv.  G04: 
Asnen  v.  Seddon,  34  L.  T.  Rep.  N.  S.  906 ;  1  Ex. 

Div. 400 ; 
London  and  South-Westem  Bnilivay  Company  v. 

Qomtn,  46   L.  T.  Sep.  N.  S.   449 ;  20  Ch.  Div. 

562; 
Spencer* s  case^  5  Rep.  16a;  1  Sm.  L.  C.  8th  edit. 

p.  68; 
Holmes  v.  Buckley,  1  Eq.  Cas.  Abr.  27  : 
Morland  v.  Cook,  18  L.  T.  Rep.  N.  S.  496 ;  L.  Rep.  6 

£q.  252; 
Western  v.  KacdermoH,  15  L.  T.  Rep.  N.  S.  641 ;  L. 

Rep.  1  Eq.  499 ;  2  Ch.  App.  72  ; 
Milnee  v.  Branch,  5  M.  &  S.  411 ; 
Nicoll  V.  Fenniiig,  45  L.  T.  Rep.  N.  S,  738 ;  10  Ch. 

Div.  258 ; 
Tulk  V.  Moxhay,  12  L.  T.  Rep.  O.  S.  469 ;  2  Ph. 

774. 

They  also  referred  to 

Haywood  v.  Brunewick  Perma^ient  Benefit  Build ing 
Society,  45  L.  T.  Rep.  N.  S.  699 ;  8  Q.  B.  Div.  403 ; 

Rickarde  v.  Bennett,  1 B.  &  C.  223-235 ; 

Nutter  y.  Acerington  Local  Board,  40  L.  T.  Rep. 
N.  S.802;  4  Q.  B.  Div.  375 ; 

Glen  on  Highways,  pp.  28,  29 ; 

Gruming  on  Tolls,  pp.  36,  37. 

Cookaon,  Q.C.  and  Pankhurat  for  the  corpora- 
tion.— ^The  plaintiff  ought  to  have  appealed  from 
the  decision  of  the  justices  to  the  Local  Govern- 
ment Board,  as  provided  by  sect.  268  of  the 
Public  Health  Act  1875.  As  he  did  not  give 
notice  of  objection  to  the  notice  to  level,  &c., 
served  on  him  by  the  corporation,  he  is  estopped 
from  showing  that  the  road  in  question  is  not  a 
highway  repairable  by  the  inhabitants  at  large : 
Beg.  V.  Livesey,  22  L.  T.  Rep.  N.  S.  470. 

[Cotton,  L. J.— We  only  call  upon  you  with  refe- 
rence to  the  question  whether  the  benefit  and  the 
burden  of  the  covenant  run  with  the  land.]  The 
covenants  refer  only  to  an  agricultural  road,  and 
are  inap}>licable  to  the  present  road,  which  is  now 
a  street  in  a  town.  There  is  no  authority  that 
such  a  covenant  as  this  runs  with  the  land  at 
law.  The  appellant  must  show  that  the  burden 
of  the  covenant  is  on  the  defendants,  and  that  he 
is  entitled  to  the  benefit.  The  benefit  of  the 
covenant  does  not  run  with  the  land  of  which 
the  plaintiff  is  owner,  and  it  is  merely  a  collateral 
covenant,  or  at  all  events  is  partlv  collateral  and 
partly  incident;  it  does  not  wholly  touch  or 
concern  the  land  : 

Spencer's  case,  5  Rep.  16  a ;  1  Sm.  L.  C.  8th  edit, 
p.  68. 

In  Western  v.  Macdermoit  {tih^i  «tip.)  the  covenant 
was  a  negative  covenant ;  besides  the  burden  of 
such  a  covenant  does  not  run  with  the  land. 
Cooke  V.  Chilcott  (nbi  »up.)  is  virtually  overruled 
by  Haywood  v.  Brunswick  Permanent  Benefit 
Building  Society  {uhi  sup.).  In  London  and 
South'Westem  Railway  Company  v.  Gomm  {uhi 
sup.)  it  was  held  that  the  doctrine  of  Ttdk  v. 
Moxho/y  (vhi  sup.)  oidy  applies  to  restrictive 
covenants,  and  not  to  covenants  to  do  acts  re- 
lating to  the  land.  The  cases  cited  by  the  other 
side  are  not  cases  of  covenants  aimpUciter,  but  of 
implied  grant.  Li  Morland  v.  Cooke  {uhi  sup.) 
the  covenant  was  that  a  rentcharge  should  issue 


out  pf  the  land  for  the  repair  of  a  sea  wall,  so 
that  the  covenant  was  a  distinct  term  annexed 
to  the  land.  Holmes  v.  Buckley  {uhi  stip.)  was  a 
somewhat  similar  case.  In  Keppell  v.  Bailey 
(2  My.  &  K.  517)  it  was  held  that  a  covenant  to 
do  certain  acts  did  not  run  with  the  land.  The 
plaintiff  must  be  taken  to  have  had  notice  that 
under  the  Oldham  Improvement  Act  1865  the 
cor])oration  had  power  to  purchase  the  road,  and 
that  if  they  did  so  this  covenant  would  be  extin- 
guished. He  ought,  therefore,  to  have  taken 
steps  to  have  protected  himself,  but  did  not  do 
so,  even  under  the  provisions  of  sect.  63  of  the 
Act  of  1880,  and  ho  is  now  too  late : 

Wal^  y.  The  Mayor,  4r.,  of  Sheffield,  12  Q.  B.  Div. 
142. 

CoUina,  Q.C.  in  reply.  —  If  the  burden  of  a 
covenant  runs  with  the  land  at  all  this  is  a  case 
in  which  the  thing  to  be  done  is  so  connected  with 
the  land  that  it  must  run  with  it.  If  it  is  held 
that  the  burden  of  this  covenant  does  not  run 
with  the  land  taken  by  the  corporation,  then  it  is 
equivalent  to  holding  that  in  no  case  can  such  a 
covenant  run  except  as  between  landlord  and 
tenant.  In  a  case  where  the  nature  of  the  cove- 
nant is  such  that  it  is  capable  of  being  for  the 
benefit  of  the  land  of  the  covenantee,  the  benefit 
of  it  may  run  with  the  land.  And  if  the  benefit 
may  so  run,  why  not  the  burden  ?  On  the  face  of 
the  covenant  it  is  for  the  benefit  of  the  land  in 
respect  of  which  the  appellant  is  sued.  The  road 
runs  through  the  appellant's  land,  and  is  neces- 
sary for  access  to  it,  and  he  has  a  large  frontage 
ou  to  the  road.  A  covenant  to  keep  that  road 
open  and  in  repair  must  be  a  covenant  for  the 
benefit  of  his  land,  and  certainly  does  touch  and 
affect  it.  It  has  been  held  that  the  burden  and 
benefit  of  a  covenant  both  run : 

Cooke  V.  Chilcott  {uhi  sup,) ; 
Holmes  v.  Buckley  {ubi  sup,). 

The  former  case  is  not  overruled  by  Hayivood 
V.  BruTMwick  Pei*manent  Building  society,  for 
Lindley,  L.J.  there  said  {4?5  L.  T.  Rep.  N.  S. 
702 ;  8  Q.  B.  Div.  411)  that  the  circumstances  of 
that  case  were  wholly  different  from  the  one  then 
before  him,  and  that  he  should  be  sorry  to  over« 
rule  it.    He  also  referred  to 

Gale  on  Easements,  5th  edit.  p.  545 ; 
Rider  v.  Smith,  3  T.  R.  766. 

Cotton,  L.J. — ^This  is  an  appeal  by  the  plaintiff 
against  the  decision  of  the  Yice-Chancellor  of  the 
Countv  Palatine,  who  did  not  grant  the  relief 
which  ne  sought.  The  nature  of  the  case  is  this : 
The  plaintiff  is  the  owner  of  land  lying  on  two 
sides  of  what  is  now  a  street  in  Oldham ;  and  he 
had  a  notice  from  the  corporation  under  the  150th 
section  of  the  Public  Health  Act  1875  to  do 
certain  work,  which,  if  the  road  or  street  is  within 
that  section,  they  are  entitled  to  require  to  be 
done,  in  the  nature  of  paving  and  sewering  the 
street.  He  did  not  do  it ;  then  they  executed 
the  work,  and  sought  to  recover  from  him  in  the 
way  pointed  out  by  the  Act  his  proportion  of  the 
expense  which  they  had  incurred  in  paving  and 
sewering  the  road  or  street,  part  of  which  divided 
his  property.  He  contended  before  the  Vice- 
Chancellor  unsuccessfully,  and  lias  contended  on 
appeal  that  for  various  reasons  the  corporation 
had  no  power  to  put  in  force  against  him 
sect.  150  of  the  Public  Health  Act  1875,  and  the 
consequential  powers  given  by  that  Act  in  respect 
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of  work  done  nnder  that  section.  That  was,  of 
course,  saying  "you  have  no  right  at  all  as 
against  me  to  claim  any  part  of  this  money ;  '* 
but  there  was  also  a  subsidiary  point.  He  con- 
tended that  if  he  was  wrong  on  the  first  point, 
yet  they  were  only  entitled  to  claim  from  him 
the  expense  of  part  of  the  work  which  they  had 
done,  on  the  ground  that  under  the  deed  which 
I  shall  have  to  refer  to,  the  corporation  were 
bound  to  bear  the  remainder  of  the  expense  under 
a  covenant  entered  into  by  their  predecessors  in 
title.  Now,  the  point  first  argued  was  as  to  the 
general  power  under  sect.  150  of  the  Public 
Health  Act  1875,  which  provides  that,  "  Where 
any  street  within  anv  urban  district  (not  being  a 
highway  repairable  by  the  inhabitants  at  large) 
or  the  carriage-way,  footway,  or  any  other  part  of 
such  street  is  not  sewered,  levelled,  paved, 
metalled,  flagged,  channelled,  and  made  good,  or 
is  not  lighted  to  the  satisfaction  of  the  urban 
authority,  such  authority  may,  by  notice 
addressed  to  the  respective  owners  or  occupiers 
of  the  premises  fronting,  adjoining,  or  abutting  " 
on  such  street,  require  that  work  to  be  done; 
and  if  it  is  not  done  then  they  can  do  it  them- 
selves. Now,  of  course,  if  Shaw-road  is  not  a 
street  within  this  section,  the  corporation  have  no 
power  at  all  to  give  that  notice,  or  to  do  the  work 
with  the  consequential  result  of  being  able  to 
claim  from  the  plaintiff  any  proportion  of  the 
expense.  Now,  one  point  urgea  on  behalf  of  the 
plaintiff  was  this :  It  was  admitted  that  it  was  a 
street,  but  it  was  said  that  the  150th  section  only 
applies  to  streets  not  being  highwavs  repairable 
by  the  inhabitants  at  large,  and  that  this  street  was 
"a  highway  repairable  by  the  inhabitants  at 
large ;  "  and  that  before  it  became  vested  in  the 
corporation  it  had  been  a  turnpike  road — a  high- 
way— ^and,  therefore,  being  a  highway,  was 
repairable  by  the  inhabitants  at  large.  Well,  is 
that  so  P  Now,  it  appears  that  this  street  was 
originally  made  as  a  matter  of  private  venture 
by  persons  who  formed  themselves  into  a  joint- 
stocK  company.  There  was  a  line  of  road  agreed 
upon,  which  would  cut  off  a  great  angle,  and' 
make  a  very  much  shorter  line  of  access  than  had 
existed  previously;  and  apparently  the  land- 
owners on  the  line  of  that  contemplated  new 
road  joined  together  and  formed  a  joint-stock 
company  in  order  to  make  this  road,  and  to  put 
upon  it  bars,  which  they  did  not  allow  people  to 
pass  unless  they  paid  money.  It  was  said  that 
that  alone  made  it  a  turnpike  road.  I  will  not 
enter  into  the  question  as  to  whether  that  made 
it  a  turnpike  road,  because  certainly  that  is  not 
the  question  we  have  to  deal  with.  It  did  not 
make  it  a  turnpike  road  in  the  sense  of  a  turn- 
pike road  made  such  by  Act  of  Parliament,  and 
which  by  Act  of  Parliament  is  dedicated  to  the 
public;  or  rather,  a  road  which  by  Act  of 
I^arliament — although  there  is  no  expressed 
dedication — is  constituted  a  public  highway, 
subject  only  to  the  obligation  imposed  by  the 
Act  of  payment  to  the  trustees  of  the  road 
of  certain  tolls.  Bat  the  question  we  have 
to  consider  is  simply  this :  was  the  road  at 
the  time  when  the  corporation  acquired  it  under 
the  Act  which  has  been  referred  to,  a  road, 
whether  turnpike  or  not,  repairable  by  the  in- 
habitants at  large?  That,  m  this  case,  in  my 
opinion,  simply  depends  upon  this  further  ques- 
tion^-was  it  really  dedicated  to  the  public  so  as 


to  make  it  a  public  highway?  The  Vice- 
Chancellor  considered  that  on  the  true  interpre- 
tation of  the  150th  section  the  road  was  not 
repairable  by  the  inhabitants  at  large,  and  that, 
if  it  was  repairable  under  the  trust  deed  out 
of  the  tolls,  it  was  not  within  the  exception 
mentioned  in  the  section.  I  do  not  give  any 
decision  upon  that  question,  because  in  my  opinion 
this  road  was  never  dedicated  to  the  puolic  in 
such  a  way  as  to  become  a  public  highway,  repair- 
able as  such  by  the  inhabitants  at  large.  Now, 
I  have  mentioned  how  it  was  that  this  road  came 
to  be  formed,  and  we  have  before  us  the  deed  of 
settlement  of  the  company  of  proprietors.  That 
mentions  the  object  of  making  this  road,  and 
says  that  the  parties  had  agreed  to  raise 
the  necessary  capital,  and  that  the  road  when 
made  is  not  only  to  be  enjoyed  by  them  "  for 
their  individual  purposes,  but  (subject  as  herein- 
after is  mentionea)  shall  be  open  to  the  use  of  the 
public  at  large  for  all  manner  of  purposes  in  all 
respects  as  a  common  turnpike  road."  It  was 
contended  that  those  words  dedicated  it  to  the 
public,  and  it  became  then  a  public  highway,  and 
that  then  the  consequence  would  be  that  it  would 
be  repairable  by  the  inhabitants  at  large.  But 
though  there  are  the  words,  '*  shall  be  open  to 
the  use  of  the  public  at  large,"  there  are  also  the 
words  "  subject  as  hereinafter  is  mentioned," 
and  we  must  look  to  see  what  is  "hereinafter 
mentioned."  We  find  this :  "  that  no  person  or 
persons  (except  such  persons  and  for  the  purposes 
only  as  are  mentioned  in  the.  said  several  convey- 
ances of  the  said  land  so  purchased  by  the  com- 
pany as  aforesaid)  shall  be  allowed  to  travel  upon, 
use,  or  enjov  any  part  of  the  said  road,  or 
pass  through  any  such  toll-gate,  side-bar,  or 
chain,  to  be  erected  and  set  up  as  aforesaid, 
without  having  previously  paid  such  toll  as 
may  from  time  to  time  be  demanded  of  him,  her, 
or  them,  pursuant  to  the  table  of  tolls  for  the 
time  being  authorised  by  the  said  company  to 
be  demanded  and  taken  as  aforesaid."  Now  there 
is  an  exception,  and  that  is  this,  that  the  pro- 
prietors who  conveyed  their  land  for  the  purpose 
of  giving  the  site  for  this  line  of  road  reserved 
for  themselves  by  covenant  on  the  part  of  the 
trustees  a  right  to  use  the  road  as  a  road  for 
agricultural  purposes  free  of  toU;  that  is,  for 
carts  to  pass  for  any  purpose  of  agriculture 
connected  with  their  land,  free  of  toll;  but 
subject  to  that  they  and  everybody  else  can  only 
use  it  if  they  are  willing  to  pay  a  toll,  and  it  is 
not  a  fixed  toll,  but  the  "  tolls  for  the  time  being 
authorised  by  the  said  company  to  be  demanded, 
and  taken  as  aforesaid."  Now  I  here  give  no 
opinion  as  to  whether  there  can  be  a  demcation 
by  an  individual  of  a  road  as  a  highway  subject 
to  a  toll  without  the  aid  of  an  Act  of  Parliament. 
Authorities  were  cited  containing  some  passages 
apparently  to  the  effect  that  it  might  be  done.  I 
do  not  think  it  necessary  in  this  case  to  give  any 
opinion  upon  that  point,  though  I  certainty  doubt, 
and  I  do  not  in  any  way  encourage  the  idea  that 
an  individual  without  any  authority  from  the 
Crown,  and  without  the  authority  of  an  Act  of 
Parliament,  can  be  said  to  dedicate  a  road  to  the 
public  when  it  can  only  be  used  on  payment  of  a 
toll;  but  undoubtedly,  if  this  is  a  highway,  it 
would  be  an  infriniirement  of  prerogative  to  stop 
the  Queen's  subjects  on  it  and  demand  toU  from 
them,  either  in  consequence  of  any  repairs  which 
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might  be  done  or  any  improvements  which  might 
be  made.  If  it  is  once  a  nighway  there  can  be  no 
question  of  toll  after  that.  Whether  originally  a 
highway  could  be  dedicated  to  the  public,  or  a 
road  could^  be  dedicated  to  the  public,  so  as  to 
become  a  highway  subject  to  a  toll  to  be  Daid  to 
the  man  who  dedicates  it,  I  give  no  opinion, 
because  it  has  not  been  really  fully  discussea.  But 
here  the  case  is  very  different ;  it  is  not  that  all 
the  public  are  to  use  the  road,  bat  only  such 
persons  are  to  use  it  as  are  willing  to  pay  this 
toll ;  "  that  no  person  or  persons  shall  be  allowed 
to  travel  upon,  use,  or  enjoy  any  part  of  the  said 
road,  or  pass  through  any  such  toll-gate,  side-bar, 
or  chain  to  be  erected  and  set  up  as  aforesaid 
without  having  previously  paid  such  toll,"  and  it 
is  not  a  fixed  toll,  but  it  is  "  such  toll  as  may  from 
time  to  time  be  demanded  from  him,  her,  or  them, 
pursuant  to  the  table  of  tolls  for  the  time  being 
authorised  by  the  said  company,  to  be  demanded 
and  taken  as  aforesaid."  So  that  this  company — 
formed  for  the  profit  of  the  individual  share- 
holders— because  the  deed  of  settlement  shows 
that  they  contemplated  realising  a  profit  and 
making  a  dividend — ia  from  time  to  time  to 
charge  such  tolls  as  they  may  think  fit,  not 
merely  such  as  may  be  necessary  for  the  purpose 
of  keeping  up  the  road,  but  for  the  purpose  of 
keeping  the  road  open,  as  a  source  of  profit  to 
them  as  well  as  a  matter  of  convenience  to  those 
members  of  the  public  who  might  be  willing  to 
pay  such  tolls  as  they  might  from  time  to  time 
fix.  They  might  increase  them  from  time  to 
time,  and  there  is  no  limit,  except  their  own 
interest,  placed  on  the  tolls;  and  though  it  is 
true  that,  as  far  as  it  was  a  footpath^  there  never 
has  been  any  toll,  yet  under  that  deed  of  settle- 
ment they  were  at  libert}',  if  they  thought  fit,  to 
charge  a  toll  on  that  footpath  as  well  as  any  other 
part  of  the  road.  However,  down  to  the  time 
when  the  corporation  got  this  road,  they  did  not 
charge  anything  for  the  footpath ;  but  there  was 
nothing,  as  I  say,  to  prevent  them  from  doing  so. 
In  my  opinion,  that  heing  so,  there  was  no  such 
dedication  to  the  public  as  to  make  this  a  public 
highway,  and  consequently  it  does  not  come 
within  the  exception  of  sect.  150  of  "  a  highway 
repairable  by  the  inhabitants  at  large."  Then 
comes  this  other  point.  Assuming  that  this 
corporation  had  tne  power  to  act  under 
secfc.  150,  it  was  said  that  when  the  land 
forming  the  portion  of  the  road  about  which  this 
question  arises  was  originally  purchased  from  a 
Mr.  Elliott,  he  being  one  of  those  over  whose  land 
the  new  road  went,  there  was  a  covenant  by  the 
trustees  who  bought  on  behalf  of  the  joint  stock 
company  to  preserve  and  maintain  it  as  a  road. 
The  covenant  was  by  those  trustees  with  John 
Elliott,  his  heirs  and  assigns,  that  they  should 
within  the  space  of  three  years,  at  their  own  cost, 
make  and  form  and  fence  off  in  a  good  and  work- 
manlike manner  the  road ;  and  then  it  goes  on  to 
prescribe  the  mode  of  making  the  road,  and  '^  that 
the  said  line  shall  from  and  immediately  after  the 
expiration  of  the  said  term  of  three  years  (subject, 
nevertheless  to  such  toll  for  horses,  cattle,  beasts, 
carts,  and  carriages  passing  thereon  as  may  by  the 
said  Joshua  Milne,  John  Milne,  and  Samuel  Lees — 
who  are  the  trustees — their  heirs  and  assigns  from 
time  to  time  be  fixed  and  determined  upon)  boused 
by  the  public,  and  shall  and  will  for  ever  hereafter 
be  kept  open  and  used  as  and  for  a  road  for  the  use 
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of  the  public" — and  those  words  here  are  material — 
(subject  as  aforesaid)  "  and  also  that  they,  the  said 
Joshua  Milne,  John  Milne,  and  Samuel  Lees,  their 
heirs  and  assigns,  shall  and  will  from  time  to  time, 
and  at  all  times  hereafter,  keep  and  maintain  the 
said  road  and  every  part  thereof  in  good  repair, 
order,  and  condition."  Now,  it  is  said  that  that  cove- 
nant having  been  entered  into  by  the  trustees, 
the  corporation  as  purchasers  from  them  are  now 
subject  to  that  covenant.  The  corporation  bought 
this  road  under  an  Act  of  Parliament  which  was 
passed  in  the  year  1880.  I  do  not  think  it  necessarj- 
m  the  view  I  take  of  this  case  to  go  in  detail  into 
that  Act  of  Parliament,  but  sect.  63  gives  the 
power  of  purchase.  There  had  been  a  previous 
Act  of  Parliament  which  had  given  them  the 
right  to  enter  into  a  contract. with  the  trustees 
for  the  purchase  of  this  road ;  they  had  not  done 
that,  and  then  sect.  63,  with  respect  to  this  road, 
which  is  called  Shaw-road,  gave  them  this  power, 
that  on  their  paying  to  the  trustees  out  of  the 
borough  funds,  or  the  moneys  borrowed,  the 
consideration  money  which  they  were  to  pay,  and, 
on  a  copy  of  this  Act  being  produced  to  the  com- 
missioners of  Inland  JR/Cvenue  (duly  stamped), 
"  then,  and  in  that  case,  but  not  sooner  or  other- 
wise, all  the  rights,  interests,  property,  and  things 
comprised  in  sect.  27  of  the  Act  of  1865 "  (that 
was  the  previous  Act),  "  as  subsisting  at  the  time 
of  the  vesting  thereof  under  this  section,  and  the 
soil  of  Shaw^'oad,  shall  by  virtue  of  this  section 
vest  absolutely  in  the  corporation  and  their 
successors  for  all  the  estate  and  interest  therein  " 
of  the  trustees.  It  seems  by  the  immediately 
preceding  section  that  this  Act  contemplated  that 
probably  the  corporation  might  have  power  to 
exercise  the  rights  given  by  sect.  150,  but  in  the 
view  which  I  take  of  this  case  I  shall  not  enter 
minutely  into  that  question,  or  as  to  the  general 
effect  of  this  Act  of  Parliament  with  regard  to 
the  question  in  dispute.  But  it  is  said,  on  behalf 
of  the  appellant,  here  is  this  covenant  with  the 
trustees ;  the  corporation  are  their  successors 
under  that  Act  of  Parliament,  taking  all  the 
estate  and  interest  of  the  trustees  in  Shaw-road, 
and,  that  being  so,  they  must  be  bound  by 
the  covenant ;  it  is  a-  covenant  the  burden  and 
benefit  of  which  run  at  law,  or  at  least  in  equity, 
they  having  taken  with  notice^  which  undoubtedly 
they  did,  and  if  not  enforceable  at  law,  it  is  a 
covenant  which  could  be  enforced  in  equity, 
and  the  consequence  must  be  that  they  cannot 
claim  under  the  Public  Health  Act  1875  the 
expense  of  repairing  this  road,  or,  at  any  rate, 
they  cannot  claim  from  the  plaintiff  the  full 
amount,  but  only  such  proportion  as  would  meet 
the  amount  that  would  nave  been  required  to  put 
the  road  in  the  state  of  repair  required  by  the 
covenant  with  Mr.  Elliott,  through  whom  the 
plaintiff  claims.  Now,  as  to  enforcing  this  cove- 
nant in  equity,  I  will  deal  with  tliat  point  first. 
In  my  opinion,  if  this  is  not  a  covenant  running 
at  law,  tnere  can  be  no  relief  in  respect  of  it  in 
equity ;  it  is  not  a  restrictive  covenant ;  it  is  not 
a  covenant  restraining  the  corporation  or  the 
♦rustees  from  using  the  land  in  any  particular 
way,  at  least  so  far  as  this  case  is  concerned.  If 
either  the  trustees  or  the  corporation  were  in- 
tending to  divert  this  land  from  the  purpose  for 
which  it  was  conveyed,  that  is  from  oeing  used 
as  a  road  or  street,  that  would  be  a  very 
different    question;    then    one   would    have    to 
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consider  this,  how  far,  having  regard  to  that 
Act  of  1880,  the  equitable  right  would  travel, 
because  undoubtedly  where  there  is  a  restrictive 
covenant,  the  burden  and  benefit  of  which  do  not 
run  at  law,  courts  of  equity  do  restrain  anyone 
who  takes  the  property  with  notice  of  that 
covenant  from  using  it  in  a  way  inconsistent 
with  the  covenant.  Sut  here  the  covenant,  which 
is  attempted  to  be  insisted  upon  on  this  appeal 
is  a  covenant  to  lay  out  money  in  doing  certain 
work  upon  this  land ;  and,  that  being  so,  in  my 
opinion — and  the  Court  of  A])peal  has  already 
expressed  a  similar  opinion  in  a  case  which  was 
))efore  it — that  is  not  a  covenant  which  a  court  of 
equity  \H11  enforce ;  it  will  not  enforce  a  covenant 
not  running  at  law  when  it  is  sought  to  enforce 
that  covenant  in  such  a  way  as  to  require  the 
successors  in  title  of  the  covenantor  to  spend 
money,  and  in  that  way  to  undertake  a  burden 
upon  themselves.  The  covenantor  must  not  use 
the  property  for  a  purpose  inconsistent  with  the 
use  for  which  it  was  originally  granted ;  but  in 
my  opinion  a  court  of  equity  does  not,  and  ought 
not  to  enforce  a  covenant  binding  only  in  eouity 
in  such  a  way  as  to  require  the  successors  oi  the 
covenantor  himself,  they  having  entered  into  no 
covenant,  to  expend  sums  of  money  in  accordance 
with  what  the  original  covenantor  bound  himself 
to  do.  The  case  principally  relied  upon  by  the 
appellant  "w  as  one  oefore  Vice*Chancellor  Malins. 
That  was  the  case  of  Cooke  v.  Ckilcott.  Kow, 
undoubtedly,  the  Vice-Chancellor  did  decide  that 
case  on  the  equitable  doctrine,  and  said  that  he 
would  enforce  the  covenant,  but  that  is  an 
authority  which  in  my  opinion  was  not  right  on 
thatpoint.  In  the  subsequent  case  of  Haywood 
V.  The  Brunswick  Permanent  Benefit  Building 
Society  (both  Lindley,  L.J.  and  myself  were 
members  of  the  court  which  decided  that  case) 
we  expressed  our  opinion  against  Cooke  v.  ChUcott 
being  a  correct  development  of  the  doctrine  esta- 
blished by  Tulk  V.  Moxhay,  or  for  which  Tulk  v. 
Moxliay  was  an  authority.  Then  there  was 
another  case  before  the  late  Lord  Romilly,  of 
Morland  v.  Cook,  which  was  relied  upon;  but 
that  was  really  a  case  not  turning  upon  that 
doctrine,  because  it  was  this :  There  was  a  deed 
of  partition  of  land,  all  of  which  was  below  the 
sea  level,  and  was  protected  by  a  river  or  sea 
wall,  and  a  covenant  was  entered  into  by  the 
different  parties  to  pay  their  proportion  of  the 
expense  of  repairing  the  sea  wall,  whoever  should 
do  it ;  and  that  covenant  was  enforced  for  and 
against  the  successors  of  those  who  were  parties 
to  the  deed.  But  in  that  case  it  appeared  that 
there  was,  according  to  the  view  of  tne  Master  of 
the  Rolls,  a  common  law  liability,  independently 
of  that  covenant,  to  repair  the  sea  wall,  so  that  it 
would  be  very  different  from  the  case  of  creating 
a  new  liability.  The  covenant  there  was  framed 
in  such  a  way  as  to  create  a  grant  by  the  different 
persons  who  took,  on  partition,  portions  of  the 
property  of  a  rentcharge  out  of  their  lands,  in 
order  to  provide  for  the  expense.  The  covenant 
was  in  tnis  form:  They  covenanted  for  them- 
selves, &c.,  "  severally  and  respectively,  in  manner 
following,  that  is  to  say,  that  the  charges, 
damages,  and  expenses  of  or  attending  the 
keeping  and  maintaining  the  walls  and  gutts  of 
or  belonging  to  the  said  lands^  fresh  marsh  lands, 
hereditaments  and  premises  hereby  granted  and 
released,  or  intended  so  to  be,  in  good  order  and 


repair,  shall  be  lx)rne  and  paid  by  them  (naming 
them),  their  respective  heirs  and  assigns,  out  of 
the  said  lands  and  hereditaments  hereby  divided 
in  proportion,  and  by  an  acre-scot  to  be  nx)m  time 
to  time  for  that  purpose  made  thereon  and  pay- 
able thereout  in  the  same  proportions  in  ready 
money."  So,  although  in  terms  it  was  a  covenant, 
it  was  a  covenant  by  these  parties  that  their  pro- 
portion of  the  expense  should  be  paid  out  of  tneir 
land  by  an  acre-scot,  and  be  payable  thereout  in 
the  same  proportions  in  ready  money.  That  is, 
therefore,  really  a  grant  by  each  of  the  parties  of 
a  rentcharge  of  so  much  money  as  would  be 
equivalent  to  his  proportion  of  the  total  expense 
of  repairing  that  wall.  Those,  I  think,  were  the 
principal  cases  which  were  relied  upon.  As  to 
the  case  of  Holmes  v.  Buckley y  although  that  was 
a  case  which  came  from  equity,  yet  I  apprehend 
it  was  not  decided  on  the  ground  taken  in  Tu2k 
V.  Moxhay ;  therefore,  I  do  not  think  it  necessary 
on  this  part  of  the  case  to  refer  to  that  decision. 
Therefore,  in  my  opinion,  if  the  plaintiff  here 
cannot  say  he  is  entitled  at  law  to  sue  on  the 
covenant,  he  cannot  have  any  relief  on  the 
equitable  doctrine  of  Tulk  v.  moxhay.  Then,  is 
there  a  covenant  enforceable  at  law  here  ?  Two 
things  must  be  considered  on  this  point — ^the 
bur(fen  of  the  covenant,  and  the  benefit  of  the 
covenant ;  and  unless  the  plaintiff  can  show,  he 
being  an  assign  of  the  original  covenantee,  that  he 
is  entitled  to  the  benefit  of  the  covenant,  and  unless 
he  can  show  also  that  the  corporation,  being  assigns 
of  the  original  covenantor,  are  subject  to  the  burden 
of  the  covenant,  he  cannot  establish  in  this  court 
any  covenant  which  can  be  enforced  at  law.  If 
the  plaintiff  fails  in  either  of  these  two  points  he 
fails  on  this  part  of  the  case.  As  I  think  my 
learned  brethren  will  consider  more  particularly 
the  question  whether  this  burden  runs  with  the 
land,  I  do  not  propose  to  enter  into  this  part  of 
the  case.  If  I  had  to  do  so  I  ought  to  give  my 
opinion  upon  the  debated  point  whether  the 
burden  of  a  covenant  can  properly  run  with  the 
land  ;  and  for  that  purpose  I  should  like  to  con- 
sider the  authorities  wnich  are  supposed  to  lay 
down  the  proposition  that  it  can,  before  I  gave 
any  opinion  on  the  subject ;  but  I  in  no  w^ay  say 
that  tne  burden  of  a  covenant  can  be  so  annexed 
to  the  land  as  to  run  properly  with  the  land.  But 
does  the  benefit  of  the  covenant  run  with  the  land 
in  the  present  case?  Now,  in  order  that  the 
benefit  may  run  with  the  land,  the  covenant  must 
be  one  which  relates  to  or  touches  and  concerns 
the  land  of  the  covenantee.  Here  undoubtedly 
what  was  to  l)e  done  was  not  to  be  done  on  the 
land  of  the  covenantee  at  all,  but  simply  to  be 
done  on  the  land  of  the  purchasers  from  him — 
these  trustees — and  when  we  look  at  the  par- 
ticular form  of  covenant  entered  into  with  him, 
it  is  clear  that  it  was  not  pointedly  vrith  reference 
to  his  land  that  this  covenant  was  entered  into, 
it  was  a  covenant  that  this  strip  of  land  should  be 
kept  as  a  road  for  the  use  of  the  public.  Of 
course  that  was  insufficient  to  dedicate  it  as  a 
public  highway  so  as  to  make  it  repairable  by  the 
parish,  for  it  was  only  a  matter  of  covenant  as 
between  him  and  the  purchasers  from  him .  Look- 
ing at  the  terms  of  the  covenant,  it  is  rather  a 
covenant  for  the  benefit  of  such  of  the  public  as 
might  be  willing  to  use  this  road,  not  a  covenant 
having  a  direct  reference  to  the  land,  or  the  en- 
joyment   or    the    benefit    of    the    land    of   the 
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covenantee,  the  predecessor  in  title  of  the  plain- 
tiff here.  There  was  undoubtedly  a  reservation 
to  the  covenantee,  which  was  for  the  benefit  of  his 
land  and  the  occupiers  of  it  in  relation  to  his 
right  to  cross  this  road  in  respect  of  and  for 
agricultural  purposes  without  paying  tolls ;  but 
it  is  conceded  that  this  right  or  easement,  or  what- 
ever it  was,  is  gone,  and  here  we  are  dealing  with 
a  covenant  in  which  the  public  is  constantly  re-- 
f  erred  to,  not  the  owners  and  assigns  of  the  land. 
The  words  are, "  shall  and  will  for  ever  hereafter  " 
(that  is,  the  road)  "  be  kept  o])en  and  used  as  and 
for  a  road  for  the  use  of  the  public."  That  shows 
this,  that,  although  the  covenantee  thought  it 
would  benefit  himself  and  the  other  owners  of  the 
adjoining  land  to  have  a  road  which  they  as 
members  of  the  public  might  use,  this  covenant 
is  not  a  covenant  which  was  made  and  entered 
into  in  such  a  way  as  that  it  relates  to  or  touches 
and  concerns  the  land  of  the  covenantee.  la  my 
opinion,  therefore,  the  plaintiff  fails  to  make  out 
that  the  benefit  of  this  covenant  can  be  said  so  to 
run  with  the  land  as  to  enable  him,  as  the  assign 
of  the  covenantee,  to  maintain  this  action.  That 
beinff  so,  I  think  I  need  hardly  go  through  many 
of  the  cases;  but  some  of  them,  perhaps,  one 
ought  to  mention.  Hohnes  v.  Buckley  is  one.  It 
is  doubtful  whether  that  case  was  decided  on  the 
ground  that  the  covenant  ran  with  the  land, 
because  there  the  land  of  the  plaintiff  was  nothing 
but  the  easement  of  a  watercourse;  and  it  is 
suggested  that  that  decision  really  must  not  be 
looked  upon  as  an  authority  that  the  benefit  of  the 
covenant  would  run  with  such  an  easement ;  but 
I  should  think  myself  that  the  watercourse  must 
have  been  used  to  convey  water  to  adjoining 
land  of  the  plaintiff,  and  probably  it  was  in 
respect  of  that  land  that  the  covenant  was  said  to 
run  with  the  land.  However,  I  will  not  enter 
further  into  that  case,  because  one  of  my  learned 
brethren  will  do  so  more  fully ;  but  even  if  that  is 
an  authority  as  to  the  burden  or  a  benefit  of  the 
covenant  running  with  or  against  the  land,  one 
ran  see  it  has  no  application  to  the  point  on  which 
1  decide  this  case,  because  there  the  watercourse 
must  undoubtedly  have  been  for  the  benefit  of 
the  adjoining  land  of  the  grantee.  Then  as  to 
the  other  case  of  Morland  v.  C'ooA*,  I  have  cx- 

Elaincd  what  the  case  really  is,  and  although 
ord  Romilly  did  decide  that  that  covenant  would 
run  with  the  land,  1  do  not  think,  having  regard 
to  the  explanation  which  I  have  given,  one  need 
consider  that  an  authority  which  ougbt  to  trouble 
one  either  as  regards  the  benefit  or  burden  of  the 
covenant ;  but,  as  regards  benefit,  a  covenant  for 
the  keeping  up  of  a  sea  wall  which  would  prevent 
the  land  in  question,  owned  by  the  plaintiff,  from 
being  flooded,  from  being  drowned,  was  un- 
doubtedly a  covenant  with  reference  to  the  benefit 
to  be  PUjoved  by  the  land  by  the  keeping  of  the 
sea  out.  Then  Western  v.  Macdeiiiwtt  was  another 
decision  of  Lord  Bomilly,  and  he  did  express  his 
opinion  that  there  the  covenant  ran  with  the  land, 
but  there  the  covenant  was  one  which  was  much 
more  pointedly  and  directly  for  the  benefit  of  the 
plaintiff  or  the  predecessor  in  title  of  the  plain- 
tiff, because  it  was  a  covenant  not  to  build  on 
adjoining  land,  the  evidence  being  that  it  was  not 
for  the  benefit  of  mere  members  of  the  public 
other  than  the  owner  of  the  adjoining  land,  but 
to  prevent  the  adjoining  land  being  made  less 
commodious  by  the  erection  of  buildings  on  the 


land  of  the  covenantor.  Then  there  is  the  case 
of  Cooke  V.  Chilcottf  which  was  before  Malins, 
V.C.,  where  he  likewise  expressed  an  opinion  that 
the  covenant  ran  with  the  land.  He  did  not  base 
his  opinion  on  the  cases  I  have  mentioned,  but  it 
was  a  case  where  there  was  very  little,  if  any, 
difficulty  as  regards  the  benefit  of  the  covenant 
touching  and  relating  to  land  of  the  plaintiff, 
because  it  was  to  erect  a  pump  and  pump  water 
from  the  land  of  the  defendant*s  predecessor  in 
title  to  the  land  of  the  plaintiff's  predecessor  in 
title,  and  there  was  reference  to  the  Ijenefit  of 
the  land,  which  showed  that  that  was  the  object 
of  the  covenant.  As  to  whether  it  was  right  to 
express  any  opinion  as  to  the  burden  running 
with  the  land  I  say  nothing,  but  there  is  no  autho- 
rity which  can  in  any  way  interfere,  when  fairly 
regarded,  with  the  opinion  which  I  express,  that 
the  covenant  in  the  present  case  was  neither  in 
terms  nor  in  its  obvious  sense  such  as  to  be  a 
covenant  relating  to,  or  touching  and  concerning, 
the  land  of  the  plain  tiff  *s  predecessor  in  title. 
So,  in  my  opinion,  this  point  that  there  is  a  cove- 
nant on  which  the  plaintiff  can  sue  the  corpora- 
tion at  law  is  one  which  cannot  be  maintained, 
and  so  far  as  this  case  depended  on  that,  in  my 
opinion  the  appeal  fails.  If  one  had  been  of 
opinion  that  either  at  equity  or  at  law  the  plain- 
tiff could  have  relied  on  this  covenant  as  against 
the  corporation,  it  would  have  been  necessary  to 
consider  what  would  have  been  the  effect  of  the 
268th  section  of  the  Public  Health  Act  1875, 
which  points  out  what  is  to  be  done  if  a  person 
charged  considers  that  he  has  been  charged  too 
much;  but,  as  I  decide  this  case  on  the  other 
point,  that  neither  in  equity  nor  law  can  the 
plaintiff  successfully  rely  on  this  covenant,  I 
think  it  is  not  necessar}^  to  enter  into  the  ques- 
tion as  to  how  far  that  section  would  prevent  him 
from  arguing  the  contention  before  us  that  what 
he  has  been  called  upon  to  pa^  should  be  reduced 
by  striking  off  such  proportion  of  this  expense 
as  is  attributable  to  repairs  which  ought  to  be 
done  by  the  trustees  under  the  deed  of  covenant. 
LiNDLEY,  L.J. — The  controversy  in  this  case 
has  arisen  in  this  way :  There  is  a  road  called 
Shaw-ix>ad,  in  Oldham,  and  the  defendants,  who 
are  the  Corporation  of  Oldliam,  have  recently 
paved,  flagged,  sewei^ed,  and  repaired  it.  The 
])laintiff  has  some  land  adjoining  the  road,  and 
the  corporation  have  sought  to  charge  him  with 
what  would  be,  under  ordinaiy  circumstances, 
his  share  of  so  making  the  road,  paving,  and 
draining  it.  He  says  tnat  the  corporation  have 
no  right  to  charge  him  with  any  of  that  ex- 
pense; but  if  they  have,  they  have  no  right  to 
charge  him  with  the  whole  of  it.  Now,  the  first 
point,  whether  they  have  a  right  to  charge  him 
with  any  of  it,  depends  upon  the  question 
whether  this  Shaw-road  is  or  is  not  "  a  highway 
repairable  by  the  inhabitants  at  larj^e  "  withm  the 
meaning  of  sect.  150  of  the  Public  Health  Act. 
Mr.  Austerberry  maintains  that  it  is  a  highway 
repairable  by  the  inhabitants  at  large.  The  Vice- 
Chancellor  has  expressed  a  doubt  whether  that 
expression  in  sect.  150 — "  highway  repairable  by 
the  inhabitants  at  large" — is  synonymous  with 
all  highways ;  whether  it  does  not  mean  highways 
repairable  by  the  inhabitants  at  large  primarily, 
and  whether  the  turnpike  roads,  and  so  on,  which 
are  primarily  repaiiTtbie  by  the  public,  though  they 
may  be  repairable  at  common  law  by  the  inliabitants 
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at  large,  are  within  that  expression.  I  think  there  is 
some  doubt  about  that,  but  it  is  unnecessary  to 
decide  that  question  for  the  reasons  that  have 
been  mentioned  at  length  by  Cotton,  L.J.,  and 
to  which  I  will  very  shortly  refer.  1  think 
it  is  very  doubtful,  but  it  is  unnecessary  to  decide, 
whether  it  is  possible  to  dedicate  to  the  public  a 
highway  subject  to  a  toll.  I  do  not  say  it  is  not, 
but  I  am  very  far  froln  saying  that  it  is.  But 
whatever  doubt  there  may  be  upon  that  point, 
which,  if  we  had  to  decide,  I  should  like  to 
investigate  further,  it  appears  to  me  impossible 
to  hold  that  a  highway  is  dedicated  to  the 
public  subject  to  a  toll  which  may  fluctuate 
from  day  to  day.  This  highway  was  constituted 
under  a  trust  deed  giving  the  trustees  a  power  to 
levy  tolls  if  they  liked,  and  to  change  them  when- 
ever they  liked;  and  it  appears  to  me  quite  im- 
possible not  to  see  that  that  is  not  a  dedication  to 
the  public — it  is  liberty  to  such  of  the  public  as 
choose  to  pay  the  toll  to  use  the  road,  that  is  all. 
I  cannot  come  to  the  conclusion  that  the  road  was 
ever  dedicated  to  the  public.  That  appears  to 
me  to  be  the  short  answer  (I  need  not  go  further 
into  it)  to  that  first  point ;  and  in  my  opinion  this 
road  is  within  sect.  150  of  the  Public  Health  Act, 
and  upon  the  first  point  the  corporation  is  right. 
But  then  arises  another  and  a  totally  different 

goint.  The  plaintiff  says :  "  You,  the  corporation, 
ave  bought  or  acquired  this  road  under  an  Act 
of  Parliament  which  places  you  in  the  position 
of,  and  in  no  better  position  than,  those  from 
whom  you  got  it ;  you  acquired  it  from  certain 
trustees,  and  those  trustees  covenanted  with  my 
predecessors  in  title  to  keep  this  road  open  for 
t^e  public,  and  to  repair  it.  You  are  bound  by 
that  covenant  to  repau*,  and  I  am  in  a  position  to 
enforce  against  you  that  covenant."  First,  it 
seems  to  have  been  thought  that  that  covenant 
was  so  worded  as  to  cover  everything  which  the 
corporation  had  done — I  mean  by  "  everything  " 
the  metalling,  and  paving,  and  sewering;  but 
when  the  covenant  is  looked  at  it  is  seen  that  it 
is  not  extensive  enough  to  cover  that ;  and,  there- 
fore, whatever  may  be  the  merits  of  the  case,  the 
corporation  must  be  right  as  to  a  great  portion  of 
the  charges  made  against  the  plaintiff.  BnU  then, 
there  is  the  covenant  which  extends  (to  use  a  short 
word)  to  repairing,  and  the  plaintiff  says  that  at 
all  events  to  the  extent  to  which  the  corpora- 
tion have  incurred  expense  in  repairing  the  road, 
to  that  extent  they  are  bound  to  exonerate  him 
by  virtue  of  that  covenant.  That  gives  rise  to  one 
or  two  questions  of  law.  The  first  question  which 
1  will  consider  is,  whether  that  covenant  runs 
with  the  land,  as  it  is  called — whether  the  benefit 
of  it  runs  with  the  land  held  by  the  plaintiff,  and 
whether  the  burden  of  it  runs  with  the  land  held 
by  the  defendants,  because,  if  the  covenant  does 
run  at  law,  then  the  plaintiff,  so  far  as  I  can  see, 
would  be  right  as  to  this  portion  of  his  claim. 
Now,  as  regards  the  benefit  running  with  the 
plaintiff's  land,  the  covenant  is,  so  far  as  the 
road  goes,  a  covenant  to  repair  the  road ;  what  I 
mean  by  that  is,  there  is  nothing  in  the  deed 
which  points  particularly  to  that  portion  of  the 
road  which  abuts  upon  or  fronts  the  plaintiff's 
land — it  is  a  covenant  to  repair  the  whole  oi  the 
road,  no  distinction  being  made  between  the 
portion  of  that  road  which  joins  or  abuts  upon 
li is  land  and  the  rest  of  the  road;  in  other  words, 
it  is  a  covenant  simply  to  make  and  maintain 


this  road  as  a  public  highway ;  there  is  no  cove- 
nant to  do  anything  whatever  on  the  plaintiff's 
land,  and  there  is  nothing  pointing  to  the  plain- 
tiff's land  in  particular.    Now  it  appears  to  me  to 
be  going  a  long  way  to  say  that  the  benefit  of 
that  covenant  runs  with  the  plaintiff's  land.     I 
do  not  overlook  the  fact  that  the  plaintiff  as  a 
frontager  has  certain  rights  of  getting  on  to  the 
road,  and  if  this  covenant  had  been  so  worded  as 
to  show  that  there  had  been  an  intention  to  grant 
him  some  particular  benefit,  in  respect  of  that 
particular  part  of  his  land,  possibly  we  might 
nave  said  that  the  benefit  of  the  covenant  did  run 
with  this  land,  but  when  you  look  at  the  covenant, 
it  is  a  mere  covenant   with   him,  as  with   all 
adjoining  owners,  to  make  this  road,  a  small 
portion  of  which  only  abuts  on  his  land,  and 
there  is  nothing  specially  relating  to  his  land  at 
all.    I  cannot  see  my  sell  how  any  benefit  of  this 
covenant  runs  with  his  land.    But  it  strikes  mc, 
I  confess,  that  there  is  a  still  more  formidable 
objection    as    regards    the    burden.      Does    the 
burden  of  this  covenant  run  with  the  land  so  as 
to  bind  the  defendants?    The  defendants  have 
acquired  the  road  under  the  trustees,  and  they 
are  bound  by  such  covenant  as  runs  with  the 
land.      Now   we   come   to    face   the  difficulty : 
does  a  covenant  to    repair   all   this    road   run 
with  the  land  —  that   is,  does   the   burden    of 
it  descend  upon  those  to  whom  the  road  may 
be  assigned  in  future  ?    We  are  not  dealing  here 
with  a  case  of  landlord  and  tenant.    The  authori- 
ties which  refer  to  that  class  of  cases  have  little 
if  any  bearing  upon  the  case  which  we  have  to 
consider,  and  I  am  not  prepared  to  say  that  any 
covenant  which  imposes  a  burden  upon  land  does 
run  with  the  land,  unless  the  covenant  does,  upon 
the   true   construction  of   the  deed,  amount    to 
either  a  grant  of  an  casement,  or  a  rentchargc, 
or  some  estate  or  interest  in  the  land.    A  mere 
covenant  to  repair,  or  to  do  something  of  that 
kind,  does  not  seem  to  me,  I  confess,  to  run  with 
the  land  in  such  a  way  as  to  bind  those  who  may 
acquire  it.    It  is  remarkable  that  the  authorities 
upon   this  point,  when  they  are  examined,  are 
very  few,  and  it  is  also  remarkable  that  in  no 
case  that  I  know  of,  except  one  which  I  shall 
refer  to  presently,  is  there  anything  like  authority 
to  say  that  a  burden  of  this  kind  will  run  with 
the  land.    That  point  has  often  been  discussed, 
and  I  rathrr  think  the  conclusion  at  which  the 
editors  of  the  last  edition  of  Smith's  Leading 
Cases  have  come  to  is  right,  that  no  case  has  been 
decided  which  does  establish  that  such  a  burden 
can  run  with  the  land  in  the  sense  in  which  I  am 
now  using  that  expression.    The  case  of  Holmes 
V.  Buckley  (1  Eq.  Cas.  Abr.  27)  looks  a  little  like  it 
at  first ;  but  the  observation  to  be  made  on  that 
case  I  think  is  this :  in  the  first  place  it  is  quite 
plain   that   there   the   plaintiff   bad  a  cause  of 
action ;  he  was  entitled  to  an  injunction  of  some 
sort  to  restrain  the  defendants  from  interrupting 
his  watercourse.     The  right  of  the  plaintiff  to 
enforce  specifically  the  covenant   to   repair,  or 
rather  to  cleanse  tne  watercourse,  is  obscure,  and 
we  have  not  got  the  decree  which  was  prononnced, 
and  I  confess  that,  having  only  that  short  note  of 
it  which  is  to  be  found  in  Equity  Cases  Abridged, 
I  fail  to  understand  the  exact  grounds  of  that 
decision,  if  it  was  a  decision  specifically  enforcing 
that  covenant  to  cleanse.    I  doubt  whether  it  was 
a  decision  to  that  effect,  but  the  case  is  too  loosely 
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reported    to   be    a  guide  on  the  point.      Now, 
Morlaiid  V.  Cooh  {iihi  »up.),  another  case  in  which 
it  was  said  that  the  covenant  ran  with  the  land, 
is  intelligible   on   this  ground — that   there  was 
there  that  which  amounted  to  the  creation  of  a 
rentcharge  for  the  repair  of  the  sea  wall,  which 
was    in  question.     That    is  intelligible  enough, 
and    if    the    covenant     in     the    present     case 
amounted  to   anything  of   the   kind,  of    course 
the    observations     1    am    now    making    would 
not    be    applicable.      The    case    before    Malins, 
V.C.  of  Cooke  v.  Chilcott  has  been  so  shaken  that 
I  cannot  rely  upon  it  as  an  authority  at  all.    I 
think  the  Vice-Chan cellor  did  intimate  an  opinion 
that  the  covenant  there  would  run  with  the  land. 
I  confess  I  doubt  the  correctness  of  that  opinion. 
He  decided  the  case  upon  another  point,  and  upon 
that  other  point  only  has  it. been  followed.    There 
is  no  other  authority  that  I  am  aware  of  that 
such  a  covenant  as  this  runs  with  the  land,  unless 
it  is  Western  v.  MaaBermott,  where  the  Court  of 
Appeal  did    not    sanction    the  notion   that  the 
covenant  in  that  case  ran  with  the  land,  althoagh 
the  covenant  was  a  purely  restrictive  covenant. 
I  am  not  aware  of  any  other  case  which  either 
shows,  or  appears  to  show,  that  a  burden  such  as 
this  can  be  annexed  to  land  by  a  mere  covenant, 
such  as  we  h^ve  got  here ;  and  in  the  absence  of 
authority  it  appears  to  me  that  we  shall  be  per- 
fectly warranted  in  saying  that  the  burden  of  this 
covenant  does  not  run  with  the  land.    After  all 
it  is  a  mere  personal  covenant.    If  the  parties 
had  intended  to  charge  this  land  for  ever,  into 
whosoever  hands   it   came,  with  the  burden  of 
repairing  the  road,  there  are  ways  and   means 
known  to  conveyancers  by  which  it  could  be  done 
with  comparative  ease ;  eJl  that  would  have  been 
necessary  would  have  been  to  create  a  rentcharge 
and  charge  it  on  the  tolls,  and  the  thing  would 
have  been  done.    They  have  not  done  anything 
of  the  sort,  and  therefore  it  seems  to  me  to  show 
that  they  did  not  intend  to  have  a  covenant  which 
should  run  with  the  land.    That  disposes  of  the 
part  of  the  case  which  is  perhaps  the  most  diffi- 
cult.   Now  the  other  point  was  this :  that  even 
if  it  did  not  run  with  the  land  at  law,  still,  upon 
the  authority  of  Tidk  v.  Moxhay,  the  defendants 
having   bought    the   land   with    notice    of    this 
covenant,  take  the  land  subject  to  it.    Mr.  Collins 
very  properly  did  not  press  that  upon  us,  because 
after  the  two  recent  decisions  in  the  Court  of 
Appeal  in  Haywood  v.  The  Brunst^ich  F&iinaneni 
Building   Society  and    The  London   and   Souih- 
Western  Railway  Company  v.  Gomm  that  argu- 
ment  is  untenable.     Tidk  v.  MoxJiay  cannot  be 
extended   to  covenants  of  this  description.     It 
appears  to  me  therefore,  I  confess,  that    upon 
all   points  the  plaintiff  has  failed,  and  that  the 
appeal  ought  to  be  dismissed. 

Fry,  L.J. — I  have  very  little  to  do  in  this  case 
except  to  express  my  assent  and  concurrence  with 
the  conclusion  of  my  learned  brothers.  Upon 
the  question  of  dedication,  I  think  it  plain  that 
there  has  been  no  dedication  to  the  public  of  the 
road  in  question.  I  doubt  whether  there  can 
be  a  dedication  of  a  road  to  the  public  with  a  levj' 
of  a  toll,  unless  under  a  grant  from  the  Crown ; 
but  that  point  is  one  which  it  is  not  needful  now 
to  decide.  In  the  present  case  what  is  relied  upon 
as  a  dedication  is  the  language  used  in  the  deed 
of  settlement ;  but  I  regard  that  as  a  mere  con- 
vention between  the  parties  who  associated  them- 


selves   together  for  a  private    enterprise,    and 
covenanted  tliat  they  would  open  the  road  to  the 
public  subject  to  a  toll  to  be  varied  from  time  to 
time,  with  an  eye,  no   doubt,  to  the  dividends 
which  they  were  to  declare  amongst  the  share- 
holders.    I  consider  that  they  no  more  dedicated 
the  road  to  the  public  than  a  company  formed  for 
the  purpose  of  carrying  en  a  theatre  or  a  pleasure 
garden   dedicates    the    theatre  or  the    pleasure 
garden  to  the  public  because  they  agree  among 
themselves  that  they  will  admit  the  public,  sub- 
ject to  the  payment  of  a  toll.     Upon  the  second 
point  I  have  not  much  to  add.     It  appears  to  me 
that  the  questions  are  three.    In  the  first  place, 
did  the  benefit  of  this  -covenant  run  with  the  land 
— the  land  of  Mr.  Elliott  ?    Upon  that  point  my 
opinion  is  perhaps  not  quite  as  confident  as  that 
of    my    learned   brothers.     I    am    rather    more 
inclined  to  think  that  the  road  connecting  the 
land  with  the    public   highway    .vas  so  far  an 
incident    to    the    use    and     occupation    of    the 
remainder  of  Mr.   Elliott's   land  that  it  might 
be  conceivable  that  it  came  within  the  principles 
of  covenants  relating  to  things  incident  to  the 
land ;  but,  at  the  same  time,  I  do  not  desire  to 
express  any  difference  of  opinion  upon  that.    But 
upon    the    point    whether   the    burden    of    the 
covenant  ran  with  the  land  of  the  covenantors, 
I  am  clearly  of  opinion  that  it  did  not  so  run ; 
and  I  share  the  doubt  w^hich  has  beei;i  expressed 
by  my    learned  brothers  whether  in  any  case, 
except  that  of  landlord  and  tenant,  the  burden  of 
covenants  of  this  description  does  ever  run  with 
the  land.    There  is  one  case  which  appears  to  me 
very  closely  parallel  to  the  present  case.     I  think 
that  the  most  favourable  way  of  stating  the  case 
of  the  present  appellant  is  to  hold  that  there  was 
the  grant  of  an  easement  by  the  covenantors  to 
Mr.  Elliott  of  a  right  of  way  over  the  land  of  the 
covenantors,  with  a  covenant  by  the  covenantors 
that  they  would  maintain  the  land,  subject  to  the 
right  of  way,  in  repair  as  a  road.    Now,  putting 
the  case  in  that  manner,  it  is  extremely  like  the 
circumstances  which    occurred    in  the    case  of 
Brewster  v.  Kidgill,  which  is  best  reported  in 
Modern   Reports,  vol.  12,  p.   166.    That  was  a 
case  which  came  before  Lord  Holt  and  the  King's 
Bench,  and  was  evidently  very  elaborately  argued. 
There  one  Brewster,  who  was  seised  in  fee  of  a 
manor,  in  consideration  of  800Z.  granted  a  rent- 
charge  in  fee  of  40Z.  per  annum,  and  on  the  back 
of  the  deed  was  indorsed  a  memorandum  declar- 
ing .  it  to  be  the  true  intent    and   meaning    of 
that  deed,  **  that  the  grantee  and  his  heirs  shall 
for  ever  hereafter  be  paid  the  said  rentcharge 
without  any   deduction  or  abatement  of    taxes, 
charge,  or  payment  out  of,  for  or  concerning  the 
said  rent,  or  the  said   manor  or  lands   charged 
herewith."    The  question  then  arose  whether  the 
memorandum  was  really  part  of  the  grant  of 
the    rentcharge,    or    a    covenant    collateral    to 
the  grant.      Lord    Holt    conceived   it  to  be  a 
collateral    covenant;    the  other  judges    of   the 
King's  Bench .  thought  that  it  was  part  of  the 
grant.     They  all  agreed  in  the  view  that  if  it 
was  a  part  of  the  grant  it  ran  with   the  land; 
but  that  if  it  was  a  covenant  to  pay  it  did  not 
run  with  the  land.    Now  what  Lord  Holt  said 
upon  that  point  is  this  (12  Mod.  170) :  "  I  make 
no  doubt  but  that  the  assignee  of  the  rent  shall 
have  covenant  against  the  ^antor,  because  it  is  a 
covenant  amiexed  to  the  thmg  granted ;  but  that 
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covenant  should  run  with  the  rent  against  the 
assignee  of  that  land,  I  see  no  reason.  If  this 
rent  was  granted  so  to  be  paid,  it  would  be 
another  matter ;  but  here  is  only  a  covenant,  and 
no  words  amounting  to  a  grant,  and  therefore 
there  can  l>e  no  reUef  in  this  case  against  the 
terretenant,  but,"  his  Lordship  added,  "in 
equity ; " — I  will  consider  that  point  hereafter — 
"  and,  therefore,  for  this  point  I  do  not  see  how 
the  plaintiff  can  have  his  judgment/*  The 
learned  judges  differed  on  the  question  of  con- 
struction, but  they  do  not  appear  to  have  differed  on 
the  point  of  law  which  Lord  Holt  discussed.  There 
remains,  therefore,  only  the  question  whether 
there  is  any  relief  in  equity  in  a  case  of  this 
description  where  there  is   none  at  law.      The 

rint  is  not  pressed  upon  us  by  the  appellant, 
do  not  think  it  is  arguable  after  the  recent 
decisions.  A  covenant  of  this  description  requir- 
ing the  outlay  of  money  upon  the  land  is  not  a 
covenant  which,  if  it  does  not  run  at  law,  runs  at 
equity  by  reason  of  any  doctrine  such  as  that  of 
Tulk  V.  Morhay.  I  agree,  therefore,  that  this 
appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  plaintiffs,  Field,  Bo$coe,  and 
Co.,  for  Henry  Wrigley,  Oldham. 

Solicitors  for  the  defendants,  Clietier  and  Co., 
for  H,  Booth,  Oldham. 


July  15  and  16, 1885. 
(Before  Cotton,  Lindlky,  and  Bowen,  L.JJ.) 

Newhaven  Local  Board  v.  Newhaven  School 

Board,  (a) 

Local  hoard — Resignation  of  member  a  —  Number 
leas  than  quorum — Tranaa^dion  of  buaineas  by — 
Filling  tip  vacoMciea^^Lapse  of  hoard — Acta  done 
by  irrepularhj  conatituted  hoard — Building 
line — Bight  to  preacribe  after  commencement  of 
building — Injunction  to  pull  down  buildinga — 
Public  Health  Act  1875  (38  ^-  39  Vict,  c.  55),  aa, 
4,  7,  155,  \h^;achedule  1,  paH  I.,  rulea  2,  9; 
acliedule  2,  paH  I.,  rule  65 ;  achedule  2,  part  II. 

On  the  lat  April  1884  a  local  hoard,  conaiating  of 
nine  memhera,  waa  duly  elected. 

On  the  lat  May  aevenmemhera  of  the  hoard  resigned. 

On  tJis  29th  May  tlie  two  remaining  memhera  of 
the  board  elected  three  other  jnetnbera,  and  on  the 
aame  day  tlie  aavw-  two  memhei'a  and  (lie  three 
new  membera  elected  four  other  memhera,  thv^ 
making  up  the  fall  number  of  nine. 

The  hoard  thua  constituted,  pumorting  to  act  u)ider 
aect.  Ibbofthe  Public  Health  Act  IHlOypreacribed 
a  building  litie  to  be  obaen^ed  in  the  re-erection  of 
achoola  by  the  defendanta. 

Subaequently,  three  new  memhera  of  the  local  hoard 
were  duly  elected  by  the  ratepayera,  and  the 
hoard  thua  conatituted  commenced  proceedings 
to  restrain  an  infringement  by  the  defendants  of 
the  pi'escribed  building  line. 

By  nue  2  of  scliedule  1,  paii  I.  to  the  Act,  "  no  busi- 
ness "  shall  he  transacted  at  any  meeting  of  the 
local  hoard  unless  at  least  one-third  of  tliefull 
nuniber  of  members  be  present  thei'eat. 

Held,  that  the  election  of  new  me^nbe^s  was  "  busi- 
ness" within  the  meaning  <f  rule  2  of  sched,  1, 
part  I.,  and  that  the  election  by  less  than  a 
quonim  of  three  members,  and  the  subsequent 
election  of  four  members,  tcere  invalid ;  but  that 

(«)  Baported  by  Frask  Evans,  Esq.,  B«rri«tflr-«t-LAw. 


tJie  proceeding  of  the    improperly 

hoard  in  prescribing  a  building  line  was  rendered 

valid  by  rxde  9  of  schedule  1,  part  I. 

Held  also,  thai  the  hoard  had  never  ceased  to 
exist  as  a  corporation,  and,  therefore,  thai  the 
board  existing  when  the  action  comanenced  eonld 
maintain  such  action. 

Tlie  decision  of  Pearson,  J.  reversed. 

Observations  as  to    tlie    circumstances  which  wtH 

cause  a  local  boafd  to  "  lapse  *'  wiUiin  the  mean' 

inq  of  scliedule  2,  part  I. 
Semole,  tliat  rule  9  of  scliedule  1,  part  I.,  would  nol 

he  an  anstoer  to  a  quo  warranto  information, 
Quoei'e,  whether  the  same  rule  would  validaie  bust' 

ness  transacted  by  less  than  a  quorum  with  per- 

sons  not  member's  of  the  board. 

A  school  board  having  determined  to  puU  down 
their  school  and  erect  a  new  scliool  on  the  scone 
site,  which  ahuited  on  Soutli-lane,  in  Aug.  1884 
sent  plaiis  of  the  intended  new  scliool  to  the  local 
board.  Tlie  local  board  objected  to  tlieir  plans, 
and  in  Nov.  1884  tlie  scliool  hoard  sent  in  fresh 
plans.  Tlie  local  board  objected  to  these  plans 
also,  on  the  ground  that  tliey  infringed  the  hye- 
laws  of  the  local  hoard,  inasmuch  as  tlie  annexes 
to  the  main  building  were  beyond  tJie  line  of  the 
new  street  which  the  local  hoard  intended  to  form 
by  widening  SotUh-la/ne,  and  which  line  the  local 
hoard  supposed  they  had  the  power  to  define 
under  the  oye-laws  and  sect.  158  of  the  Act. 

The  hye-laws  referred  to  applied  only  fo  dwelling* 
houses,  and  required  a  new  street  (which  South- 
lane  was  not)  to  he  of  a  certain  wid.th. 

The  school  board,  having  been  advised  that  the  hye- 
laws  and  sect.  158  did  not  apply,  pulled  doum 
tlieir  old  building,  and  on  the  &li  Jan.  1885  sent 
to  the  local  hoard  plans  which  were  suhstan- 
tially  the  same  as  those  sent  in  Nov.  1884. 

On  the  V2th  Jan.  the  school  hoard  had  laid  some  of 
tlie  foundations  of  their  main  building. 

On  tlie  22nd  Jan.  the  local  board,  acting  under 
sect.  155  of  the  Ad,  prescribed  a  building  line, 
which  was  so  drawn  that,  although  the  main 
building  of  the  new  school  tcould  br  within  the 
line,  the  annexes  would  he  beyond  it. 

On  the  2Srd  Jan. 'notice  of  the  resolution  prescribing 
this  line  was  served  on  tlie  school  hoard. 

The  school  board  subsequeyitly  erected  their  annexes 
according  to  the  plans  and  beyond  the  line. 

Held,  that  tlie  school  hoard  had  not  been  m-isled  by 
the  heal  board  into  the  belief  thai  tlie  loiter  did 
not  intend  to  prescribe  aline,  tliai  the  local  board 
were  therefore  not .  acting  inequitably  in  exer- 
cising tlieir  powers  under  sect.  155,  and  that  an 
injunction  must  he  granted  to  compel  the  school 
board  to  pull  down  the  buildings  so  far  as  they 
extended  beyond  the  prescribed  line. 

Slee  V.  Corporation  of  Bradford  (8  L.  T.  Bep. 
N.  S.  491 ;  4  Gif.  262)  and  Corporation  of  Folke- 
stone v.  Woodward  (27  L.  T.  Bep.  N.  8.  574  ; 
L.  Bep.  15  Eq.  159)  dfistinguished. 

This  action  was  commenced  on  the  21st  May 
1885,  the  plaintiffs,  by  the  indorsement  on  their 
writ,  claiming  an  iniunction  to  restrain  the  de- 
fendants from  rebuilding  their  schools  at  New- 
haven,  so  far  as  they  fronted  South-lane,  in  suefa 
a  manner  as  to  contravene  or  extend  beyond  the 
building  line  prescribed  by  the  plaintiffs  in  a 
notice  delivcrea  on  the  23rd  Jan.  1885,  and  shown 
on  a  plan  delivered  to  the  defendants  in  Feb. 
1885,  and  that  the  defendants  might  be  ordered 
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to  pull  down  and  remove  any  walls,  erections, 
foundations,  or  works  which  had  been  already 
bepnin  or  erected  by  them  beyond  such  building 
line. 

On  the  12th  Juno  the  plaintiffs  moved  before 
Pearson,  J.  for  an  interim  injunction  in  the  terms 
of  the  writ. 

A  preliminary  objection  was  taken  that,  at  the 
time  when  the  building  line  was  fixed,  there  was 
not  a  quorum  of  the  local  board  competent  to 
act,  and  this  was  the  only  point  argued  before 
Pearson,  J. 

It  appeared  that  on  the  1st  April  1884  the 
local  board,  which  consisted  of  nine  members,  was 
duly  elected. 

On  the  1st  May  1884  seven  members  of  the 
local  board  resigned. 

On  the  29th  May  the  two  remaining  members 
of  the  board  elected  three  other  members,  and  at 
an  adjourned  meeting,  held  the  same  day,  at 
which  the  five  members  were  present,  four  other 
persons  were  elected  members. 

These  nine  members,  purporting  to  act  as  the 
local  board,  on  the  22na  Jan.  1885  passed  a  reso- 
lution prescribing  the  building  line  above  men- 
tioned. 

Cookson,  Q.C.  and  Corrie  Grant  in  support  of 
the  motion.— By  rule  2  of  schedule  1  (part  I.)  to 
the  Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
"  no  business  shall  be  transacted  at  any  meeting  " 
of  a  local  board,  "  unless  at  least  one-third  of  the 
full  number  of  members  be  present  thereat,  sub- 
ject to  this  qualification,  that  in  no  case  shall  a 
laj*^er  quorum  than  seven  members  be  pre- 
scribed." In  the  first  place,  we  contend  that  the 
election  of  new  members  is  not  "  business " 
within  the  meaning  of  this  rule.  But  if  electing 
members  is  business,  a  case  like  this,  where  by  resig- 
nation or  otherwise  the  number  is  reduced  below 
one-third,  is  provided  for  by  rule  9  of  schedule  1 
(part  1.),  which  is  as  follows :  "  The  proceedings 
of  a  local  board  shall  not  be  invalidated  by  any 
vacancv  or  vacancies  amonsr  their  members,  or  by 
any  defect  in  the  election  of  such  board,  or  in  the 
election  or  qualification  of  any  members  thereof." 
To  construe  the  Act  the  other  way  would  lead  to  con- 
fusion. That  it  was  intended  that  a  board  might 
legally  act,  notwithstanding  the  disqualification  of 
some  members,  is  shown  by  rule  70  of  schedule  2 
(part  L),  which  imposes  penalties  on  persons  act- 
ing as  members  when  disabled  or  disqualified,  but 
the  same  rule  goes  on  to  provide  that  all  acts  of 
such  persons,  if  done  previously  to  the  recovery 
of  the  penalty,  '*  shall  oe  valid  and  effectual  to  all 
intents  and  purposes."  The  power  to  fill  up 
vacancies  is  given  by  rule  65  of  schedule  2 
(part  I.),  which  provides  that  "any  casual 
vacancy  occurring  by  death,  resignation,  dis- 
qualification, failure  duly  to  elect  members,  op 
otherwise,  in  a  local  board,  shall  be  filled  up  by 
the  local  board  out  of  duly  qualified  persons 
within  six  weeks,  or  within  such  further  time  as 
the  Local  Government  Board  may  by  order  allow." 
The  board  still  exists  though  only  two  members 
may  remain,  and  a  quorum  of  three  was  not 
necessary  for  the  election  of  new  members.  If  it 
were,  there  would  be  no  power  to  fill  up  the 
proper  number  of  members,  except  in  the  case  of 
a  lapse  of  the  board,  when,  by  rule  2  of  schedule  2 
(part  II.),  the  owners  and  ratepayers  of  the  dis- 
trict may  elect  a  new  board. 


Cozena-Kardy,  Q.C.  and  Aahtmv  Cross  for  the 
defendants. 

Pj£ARS0N,  J.  —  There  is  no  dispute  that  the 
original  election  of  the  nine  members  of  the 
local  board  in  April  1884  was  a  good  and  valid 
election.  Nor  is  there  any  dispute  that  on  the 
1st  May  1884  seven  members  of  that  board 
retired.  Only  two  members  of  the  board  were 
left,  and  they  were  incapable  of  acting,  for  by 
rule  2  of  schedule  1  (part  I.)  to  the  Public  Health 
Act  1875  no  business  is  to  be  transacted  unless 
at  least  one-third  of  the  full  number  of  members 
are  present.  The  full  number  of  this  board  was 
nine,  and  the  quorum  required,  therefore,  was  three. 
By  the  resignation  of  seven  members  the  board 
became  reduced  to  such  an  extent  that  it  was 
impossible  to  have  a  quorum  of  the  board,  and 
the  two  members  who  were  left  were  unable  to 
transact  any  business.  The  counsel  for  the  plain- 
tiffs say  that,  although  these  two  members  were 
unable  to  transact  any  business,  they  had  the  power 
of  electing  new  members  of  the  board,  inasmuch 
as,  in  the  case  of  a  casual  vacancy,  the  members 
of  the  board  are  to  elect  members.  I  am  of 
opinion  that  the  election  of  new  members  of  the 
board  was  as  much  "  business  "  within  the  mean- 
ing of  rule  2  of  schedule  1  (part  I.)  as  any  other 
matter  that  could  by  possibility  be  brought  before 
them.  If,  instead  of  seven  members  retiring, 
four  members  only  had  retired,  so  as  to  leave  five 
members  of  the  board,  I  should  still  come  to  the 
conclusion  that  the  presence  of  three  members 
was  necessary  to  elect  a  new  member  of  the  board, 
and  I  come  in  like  manner  to  the  conclusion  that, 
inasmuch  as  there  were  only  two  members  of  the 
board,  the  board  could  transact  no  business  at  all. 
However,  on  the  29th  May,  the  two  members  of 
the  board  who  were  left  did  appoint  three 
members,  and  that  made  five,  and  at  an  adjourned 
meeting  held  on  the  same  day  the  five  members 
elected  four  more.  It  is  now  said  that  they  thus 
completed  the  full  number  of  the  board.'  The 
question  I  have  to  determine  is,  whether  they 
have  legally  done  so,  or  whether  all  their  pro- 
ceedings were  absolutely  null  and  void.  It  is 
said  that  the  proceedings  were  good  by  virtue  of 
rule  9  of  schedule  1  (part  I.).  [His  Lordship 
read  the  rule,  and  continued :]  This  case  certainly 
does  not  come  within  the  words  of  the  rule  with 
regard  to  "any  defect  in  the  election  of  such 
board,"  because  I  conceive  that  applies  to  the 
original  election  of  the  whole  board.  The  ques- 
tion is  whether  there  wais  any  board  on  the  29th 
May,  and  I  am  of  opinion  that  there  was  no 
board  on  that  day.  I  consider  that  under  the 
circumstances  the  board  had  then  lapsed.  The 
whole  bcrard  had  been  reduced  to  below  the 
quorum  required  by  the  rules.  The  remaining 
members  could  do  no  business  of  any  sort  or 
description,  and,  if  the  opinion  I  have  formed  is 
correct,  they  could  not  add  to  their  number  so  as 
to  constitute  a  board  with  a  quorum.  I  think« 
therefore,  thare  was  no  board  on  the  29th  May, 
and  that  being  so,  there  is  no  proceeding  of  a  local 
board  to  which  rule  9  could  apply,  for  there 
really  was  no  board  at  all.  I  thint,  therefore,  that 
all  the  proceedings  on  the  29th  May  were 
absolutely  invalid;  that  the  board  had  lapsed 
altogether;  that  the  proper  proceeding  at  that 
time  would  have  been  to  nave  had  a  new 
election  of  a  new  board  by  the  ratepayers  under 
rule  2  of  schedule  2  (part  11.).    I  think,  there- 
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fore,  that  all  tHe  proceedings  were  absolutely  null 
and  void,  and  amongst  others  that  wnich  settled 
the  building  line.  The  motion  must  therefore  be 
refused  witn  costs. 

The  plaintiffs  appealed. 

Cook8on,  Q.Cr  and  Corrie  Grant  for  the  appel- 
lants.— In  the  first  place,  the  election  of  members 
is  not  "  business  "  within  rule  2  of  schedule  1 
(part  I.)  to  the  Public  Health  Act  1875.  [Bowen, 
L.J. — It  is  not  pleasure.]  There  is  no  express 
power  to  resign  membership,  but  resignation  is 
recognised  in  rule  65  of  schedule  2  (part  I.). 
**  Business  "  must  mean  such  business  as  is  pre- 
scribed by  the  Act,  e.g.,  contracts  with  persons 
who  are  not  members  of  the  board.  Senous  in- 
convenience would  ensue  if  all  persons  dealing 
with  the  board  had  to  look  through  the  past  pro- 
ceedings of  the  board  to  see  whether  the  existing 
board  was  capable  of  acting.  Suppose  there  had 
been  invalid  voting  papers  for  three  successive 
years.  Assuming  the  election  of  members  is 
"  business,"  the  defect  in  the  elections  is  cured 
by  rule  9  of  schedule  1  (part.  I.),  which  provides 
that  ^he  proceedings  of  the  board  shall  not  be 
invalidated  by  vacancies  or  bv  any  defect  in  the 
election  of  any  members.  The  board  still  remains, 
though  some  of  its  members  have  resigned. 

Cozena-Hardy,  Q.C.  and  Aahton  Cross  (called  on 
only  a8  to  whether  the  defect  was  cured  by 
rule  9). — Rule  9  must  be  read  with  the  other 
rules.  No  doubt  the  board  is  for  many  purposes 
in  the  position  of  a  corporation,  but  tne  word 
*'  board  is  sometimes  used  to  mean  the  members 
of  the  board.  The  answer  to  the  argument  of 
inconvenience  is,  that  in  case  of  lapse  provision  is 
made  for  the  election  of  new  members  by 
schedule  2  (part  II.).  If  two  members  could  not 
legally  appomt  three  the  subsequent  proceedings 
of  the  five  were  invalid,  and  also  of  the  nine 
members. 

Coohson  in  reply. — Schedule  2  (part  11.)  only 
applies  in  the  case  of  a  total  lapse  of  the  board. 

At  the  conclusion  of  the  arguments  on  the 
(|uestion  decided  by  Pearson,  J.  the  main  question 
involved  in  the  action  was  argued,  the  hearing  of 
the  appeal  being  treated,  by  consent,  as  the  trial 
of  the  action. 

It  appeared  that  the  school  board,  having  deter- 
mined to  pull  down  their  old  building  and  erect 
a  new  school  on  the  same  site,  which  abutted  on 
South-lane,  in  Aug.  1884  sent  plans  of  the  new 
schools  to  the  local  board. 

The  local  board  objected  to  the  plans,  and  in 
Nov.  1884  the  school  board  sent  in  further 
plans. 

The  local  board  objected  to  these  plans  also  on 
the  ground  that  they  infringed  the  bye-laws  of 
the  local  board,  inasmuch  as  the  annexes  to  the 
main  building  were  beyond  the  line  where  the 
new  street  in  lieu  of  South-lane  would  com- 
mence, and  which  line  the  local  board  supposed 
they  had  power  to  define  under  sect.  158  of  the 
Act.  The  bye-laws  referred  to  applied  only  to 
dwelling-houses,  and  required  a  new  street 
(which  South-lane  was  not)  to  be  of  a  certain 
width. 

The  school  board  having  been  advised  that,  as 
South-lane  was  not  a  new  street,  sect.  158  of  the 
Public  Health  Act  1875  (which  enables  a  local 
board  to  remoye  buildings  erected  in  contraven- 


tion of  a  bye-law)  did  not  appl^,  on  the  5th  Jan. 
began  to  pull  down  their  old  building. 

On  the  6th  Jan.  the  school  board  sent  in  to  the 
local  board  plans  which  were  substantially  the 
same  as  those  sent  in  Nov.  1884. 

On  the  12th  Jan.  the  works  had  so  far  pro- 
gressed that  the  school  board  had  began  to  lay 
the  foundation  of  their  new  building. 

On  the  22nd  Jan.  the  local  board  passed  a  reso- 
lution defining  a  building  line  under  sect.  155  of 
the  Act,  which  provides  that  when  any  house  or 
building  situate  in  any  street  in  an  urban  district 
has  been  taken  down  in  order  to  be  rebuilt  or 
altered,  the  urban  authority  may  prescribe  the 
line  ill  which  any  house  or  building,  or  the  front 
thereof,  to  be  built  or  rebuilt  in  the  same  situa- 
tion, shall  be  erected.  Notice  of  the  line  pre- 
scribed was  given  to  the  school  board  on  the 
following  day. 

The  building  line  prescribed  was  so  drawn  that, 
although  the  main  ouilding  of  the  school  would 
be  within  the  line,  the  annexes  (lavatories,  Ac.) 
would  project  beyond  it. 

Although  the  school  board  had  then  begun  the 
main  building  they  had  not  commenced  the 
annexes,  but  after  the  line  had  been  thus  pre- 
scribed they  partially  erected  the  annexes  so  as 
to  extend  towards  South-lane  beyond  the  pre- 
scribed building  line. 

The  present  action  was  therefore  commenced. 

Coohson,  Q.C.  and  Corrie  Ch'ant  for  the  appel- 
lants.— ^The  board  being  competent  to  act,  pre- 
scribed a  building  line  on  the  2drd  Jan.,  under 
sect.  155  of  the  Act.  This  line  has  not  been 
regarded  by  the  defendants,  and  the  injunction 
ought  to  be  granted  to  restrain  them  from 
infringing  it. 

Cozens-Hardy,  Q.C.  and  Ashion  Cross  for  the 
defendants. — The  plaintiffs  were  too  late  in  pre- 
scribing a  building  line  under  sect.  155,  after  a 
building  had  been  begun  according  to  a  plan 
which,  if  carried  out,  would  infringe  the  builaing 
line  subsequently  laid  down.  When  the  owner  of 
a  factory,  being  desirous  of  rebuUding,  submitted 
plans  to  a  town  council  and  local  board,  and  the 
plans  having  been  approved,  pulled  down  his 
factory  and  proceeded  to  rebuild  it  according  to 
the  plans, .  and  the  town  council,  acting  under 
sect.  35  of  the  Local  Government  Act  1858 — ^which 
related  to  buildings  to  be  erected — then  required 
the  owner  of  the  premises  to  set  them  back,  the 
court  granted  an  injunction  restraining  the 
council  from  interfering  with  the  erection  of  the 
factory  according  to  the  approved  plans : 

BUb  y.  Corporation  ofBradford^  8  L.  T.  Bep.  N.  S. 
491 ;  4  Giff .  262. 

In  another  case  a  tempoi*ary  church,  fronting  to  a 
road  within  the  borough  of  Folkestone  less  than 
forty  feet  wide,  having  been  pulled  down  with  a 
view  to  erecting  a  permanent  cnurch,  the  corpora- 
tion gave  notice  of  a  resolution  passed  by  them, 
that  the  road  on  which  the  churcn  abutted  must 
be  not  less  than  forty  feet  wide ;  but  there  was 
no  statement  that  the  additional  width  was  to  be 
gained  on  the  side  on  which  the  church  abutted, 
and  the  street  might  have  been  widened  on  the 
opposite  side  without  removing  any  buildings. 
Afterwards,  when  the  foundations  of  the  new 
church  had  been  put  in,  the  corporation  prescribed 
a  line  of  building  which  came  within  the  limits 
of  the  church  as  designed;  and  it  was  held  by 
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Malins,  Y.C.,  that  the  corporation  were  too  late, 
and  oould  not  interfere  with  the  erection  of  the 
church  as  designed : 

Corporation  of  Folkestone  v.  Woodward,  27  L.  T. 
Bep.  N.  S.  574 ;  L.  Bep.  15  £q.  159. 

The  same  principles  onght  to  he  applied  to  a  cas^ 
like  this,  where  the  board  have  seen  the  plans, 
and  have  not  prescribed  a  line  nntil  building 
according  to  the  plans  has  heen  commenced. 

Coohaon  in  reply. — ^The  mere  laving  of  walls, 
after  plans  have  been  sent  in  wcdch  were  not 
submitted  with  reference  to  the  building  line  at 
all,  is  not  sufficient  to  bring  the  case  within  the 
principles  of  the  decisions  cited.  The  plans  were 
submitted  merely  to  show  that  the  structural 
arrangements  met  the  bye-laws  and  satisfied 
domestic  requirements. 

Cotton,  L.J. — This  is  an  appeal  from  the 
decision  of  Pearson,  J.,  who  dia  not  enter  into 
the  merits  of  the  case,  but  decided  that  the 
defects  in  the  constitution  of  the  plaintiff  board 
were  an  answer  to  the  action.  After  the  argu- 
ment, and  before  we  had  intimated  any  opinion, 
the  parties  agreed  that  this  should  be  treated  as 
the  Hearing  of  the  action,  and,  of  course,  the 
judgment  which  we  make  must  be  prefaced  by  a 
statement  of  that  consent  of  the  parties.  The 
plaintifEs  claim  to  be  the  local  board  of  the 
aistrict  of  Newhaven,  and  the  defendants  are 
admittedlv  the  school  board  for  the  same  dis- 
trict. What  the  defendants  are  proposing  to  do 
is  to  erect  a  school  building;  but  part  of  the 
building  which  they  propose  to  erect,  and  which 
to  some  extent  they  have  erected,  is  beyond  thd 
line  which  the  plaintiffs  have  purported  to  pre- 
scribe under  sect.  155  of  the  Public  Health  Act 
1875.  This  action  was  instituted  in  order  to 
prevent  the  defendants  from  making  their  build- 
ing project  beyond  that  line.  As  part  of  it  has 
been  put  beyond  that  line,  of  course  the  judg- 
ment, if  it  is  in  favour  of  the  plaintiffs,  will 
necessitate  the  pulling  down  of  part  of  the 
building.  The  part  of  the  building  in  question 
is  only  some  annexes,  consisting  of  lavatories, 
lobbies,  and  other  similar  places.  In  Jan.  1885  a 
resolution  was  passed  fixing  a  building  line 
which  would  prevent  any  portion  of  the  new 
school  building  from  projecting  beyond  the  main 
wall  of  the  building.  If,  therefore,  that  building 
line  was  well  prescribed,  the  defendants  are  in  the 
wrong.  But  various  objections  were  taken  to  the 
rights  of  the  plaintiffs  to  act,  and  the  only  objec- 
tion which  Pearson,  J.  considered,  the  case  being 
before  him  on  an  application  for  an  interlocutory 
injunction,  was  that,  at  the  time  when  the  plain- 
tiffs purported  to  prescribe  the  building  line, 
there  were  no  persons  or  corporations  capable  of 
acting  and  givmg  any  direction  on  behalf  of  the 
local  board.  On  that  ground,  Pearson,  J.  refused 
to  make  any  order.  The  first  matter  to  be  con- 
sidered is,  whether  that  objection  is  well  founded. 
This  local  board  was  to  consist  of  nine  members. 
Bule  2  of  schedule  1  (part  I.)  to  the  Public 
Health  Act  1875  provides  that  "  no  business  shall 
be  transacted  at  any  meeting  unless  at  least  one- 
third  of  the  full  number  of  members  be  present 
thereat."  There  was  hardly  any  discussion  about 
the  meaning  of  that  rule.  It  was  almost  con- 
ceded, and  my  opinion  is,  that  the  true  construc- 
tion of  the  rule  is,  that  the  quorum  must  consist 
of  one-third  of  the  prescribed  number  of  members 
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who  are  to  constitute  the  board,  and  that  would 
be  in  this  case  three.  Shortly  after  the  election 
of  some  new  members  of  the  board,  seven  of  the 
persons  constituting  the  board  resigned,  and  left 
two  members  only  to  be  the  board.  Rule  65 
of  schedule  2  (part  I.)  provides  that  when  there 
is  a  vacancy  between  tne  periods  of  the  annual 
elections,  the  local  board  shall  select  or  elect  a 
sufficient  number  of  persons  duly  qualified  to 
make  up  the  number  of  the  board.  The  two 
remaining  members  purported  to  act  under  that 
power,  and  took  to  themselves  seven  other  persons 
to  make  up  the  number  of  nine.  The  defendants 
have  taken  the  objection  that  no  business  at  all 
could  be  done  by  the  board,  there  being  only  two 
duly  elected  members  remaining,  that  the  taking 
or  selection  of  these  seven  persons  was  "  business 
within  the  meaning  of  rule  2  of  schedule  1 
(part.  I.),  and  that  the  election  of  the  seven  was 
tnerefore  void.  The  first  point  to  be  considered 
is,  whether  the  taking  additional  members  was 
"  business  "  within  rule  2  of  schedule  1  (part  I.)  In 
my  opinion,  it  was.  It  is  very  true  that  it  is 
not  the  business  which  a  full  board  has  to 
transact,  but  it  is  business  of  the  board  which 
has  to  be  done  for  the  purpose  of  filling 
up  vacancies  so  as  to  constitute  the  board 
with  the  proper  number  of  members.  In 
my  opinion,  therefore,  if  rule  2  of  schedule  1 
(part  I.)  were  the  only  rule  which  we  had  to 
regard,  this  objection  would  be  fatal  to  the 
plaintiffs'  case.  But  we  must  look  at  the  other 
rules,  and  in  particular  we  have  to  consider 
whether  rule  9  of  the  same  schedule  does  not 
apply.  The  first  words  of  that  rule  are  as  follow : 
"  The  proceedings  of  a  local  board  shall  not  be 
invalidated  by  any  vacancies  among  their 
members."  In  my  opinion,  that  part  of  the  rule 
was  intended  to  provide  that  a  quorum  might 
act,  although  the  number  of  members  of  the 
board  was  reduced  below  the  full  number  defined 
or  required.  The  rule  continues,  "or  by  any 
defect  in  the  election  of  such  board."  That,  I 
think,  does  not  apply  to  this  case ;  it  seems  to 
refer  to  the  election  of  the  board  as  a  whole. 
But  then  we  come  to  these  words,  "or  in  the 
election  or  selection  or  qualification  of  any 
members  thereof."  Now  I  understand  Pearson,  tf. 
to  have  come  to  the  conclusion  that  this  does  not 
help  the  plaintiffs,  because  "  thereof  "  means  "  of 
the  board ; "  that  there  was  no  board  here,  and 
that  therefore  this  rule  did  not  apply.  I  cannot 
agree  with  that.  We  talk  of  the  board  in  two 
senses.  The  local  board  is  a  corporation;  it  is 
incorporated  under  the  Act.  But  from  the  im- 
perfection of  language  we  use  the  word  "  board," 
not  only  to  describe  the  corporation,  but  to 
describe  the  persons,  the  corporators,  who  are 
acting  in  the  exercise  of  the  powers  given  to  the 
board.  And,  in  my  opinion,  "  board,"  as  used  in 
rule  9,  means  the  corporation.  Although  the 
number  of  the  members  of  the  corporators  was 
reduced  to  two,  jet  the  corporation  had  not  come 
to  an  end ;  it  still  existed,  though  in  such  a  state 
that,  having  regard  to  rule  2,  there  were  not 
sufficient  members  duly  appointed  to  deal  with 
the  matters  which  might  have  to  be  dealt 
with.  In  my  opinion,  therefore,  as  regards 
the  validity  of  the  acts  done  by  the  board, 
rule  9  cures  the  defect  arising  &om  the  fact 
that  the  persons  elected  or  selected  to  fill  up 
the    vacancies    were    chosen   by   two    person 
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"who,  not  being  a  quorum,  were  not  compefcent  to 
fill  up  the  vacancies.  Therefore,  in  ray  opinion, 
we  cannot  consider  what  had  been  done  oy  the 
board,  although  irregularly  constituted,  as  being 
ineffectual.  Let  us  consider  what  the  object  ot 
the  9th  rule  is.  At  first  one  is  inclined  to  think 
that  it  was  only  intended  for  the  protection  of 
persons  dealing  with  the  board,  but  in  my 
opinion,  if  we  look  carefully  at  it,  we  shall  see 
tnat  it  goes  much  further,  and  that  there  is  good 
I'eason  for  its  doing  so.  When  these  local  boards 
are  opce  constituted  they  have  to  regulate  various 
matters  in  the  districts  for  which  they  are  ap- 
pointed ;  and  it  appears  to  me  that  the  rule  was 
intended  to  prevent  the  consequences  which  would 
arise  if  the  proceedings  of  a  board,  whose  duty  it 
is  to  give  directions  as  to  various  important 
matters,  could  be  impeached,  as  having  been  done 
without  authority,  because  the  board  was 
irregularly  constituted.  It  would  throw  a  dis- 
trict into  great  confusion  if,  where  steps  had  been 
.taken  by  a  quorum  of  the  persons  acting  as  a 
board,  the  objection  could  afterwards  be  taken 
that  the  election  of  certain  members  was  wrong, 
and  that  there  was  not  in  fact  a  duly  qualified 
board.  We  may  take  this  case  as  an  example  of 
the  results.  I  do  not  like  to  construe  Acts  of 
Parliament  by  considering  only  what  will  be  the 
results  of  one  construction  or  the  other ;  but  we 
cannot  wholly  disregard  the  consideration  of  the 
state  in  which  this  place  would  be  if  all  the  acts 
which  have  been  done  for  a  year  by  the  persons 
assuming  to  act  as  the  board  were  to  be  held  in- 
operative on  account  of  this  defect  in  filling  up 
the  vacancies.  I  do  not  at  all  think  that,  if  two 
members  purported  to  pass  resolutions  in  exercise 
of  the  powers  given  to  the  board,  the  defect  would 
be  cured  by  rule  9,  for  only  the  statutory  quorum 
can  do  business;  but,  in  my  opinion,  when  a 
proper  quorum  of  the  persons  who  are  acting, 
de  facto,  as  members  of  the  board  passes  resolu- 
tions, rule  9  does  prevent  any  objection  being 
taken  to  those  resolutions,  or  to  the  action  taken 
in  consequence  of  them,  on  the  ground  that  if  the 
matter  was  investigated  it  would  turn  out  that 
the  election  of  some  of  the  members  of  the  board 
was  not  a  good  election  in  law.  In  my  opinion, 
therefore,  the  acts  of  the  board,  though  irregularly 
constituted,  must  be  taken  as  good  acts,  for  the 
board  here  are  not  appearing  as  individuals,  but 
as  a  corporation  acting  for  the  benefit  of  all  the 
inhabitants  of  the  district  of  Newhaven.  Then 
we  come  to  the  merits,  into  which  Pearson,  J.  did 
not  enter.  It  appears  that  the  school  board 
determined  to  pull  down  an  old  school  and  build 
a  new  one,  and  in  Au^.  1884  they  sent  plans  to 
the  local  board,  as  then  constituted  and  purport- 
ing to  act.  Objections  were  taken  to  those  plans. 
In  October  further  plans  were  sent  in,  and  objec- 
tions were  taken  to  them.  Those  objections  were 
founded  on  this,  that  the  board,  as  then  advised, 
considered  that  the  plans  were  in  violation  of 
some  of  their  bye-laws.  It  is  not  immaterial 
that  the  bye-laws  to  which  the  local  board  re- 
ferred— and  which  they  acted  on  on  the  assump- 
tion that  South-lane  was  a  new  street,  which  it 
was  not — reauire  that  the  new  street  shall  be  of 
a  certain  width.  The  school  board  were  advised, 
some  time  early  in  January  if  not  before,  that  the 
reasons  given  by  the  local  board  for  their  objec- 
tions to  the  plans  were  not  good  reasons,  and  that, 
inasmuch  as  South-lane  was  not  a  new  street,  the 


powers  of  sect.  158  of  the  Public  Health  Act  1878 
could  not  be  exercised  by  the  local  board  if  the 
school  board  went  on  with  their  building  not- 
withstanding the  objection  to  the  plans.  The 
school  board,  therefore,  apparently  on  the  5th 
Jan.,  began  to  pull  down  their  building  for  the 
purpose  of  reconstructing  it.  Then,  on  the  6th  Jan. 
they  seem  to  have  sent  to  the  plaintifEs  plans 
which  were  substantially,  if  not  in  all  respectej 
the  same  as  those  which  had  been  sent  in  November. 
After  this  they  went  on  with  their  building  in 
such  a  way  that  on  the  12th  Jan.  they  had  begua 
to  lay  the  foundations  of  the  new  building.  On 
the  22nd  Jan.  the  local  board  passed  a  resolution 
defining,  under  sect.  155,  the  building  line,  which 
was  so  laid  down  that,  although  the  main  building 
of  the  school  would  be  within  it,  the  annexes 
which  I  have  mentioned  would  project  beyond  it. 
Those  annexes,  however,  had  not  at  that  time 
been  begun.  The  question  is,  Can  the  plaintiffs 
insist  upon  their  objection,  and  ask  the  court  to 
give  effect  to  it  ?  It  was  suggested,  although  it 
was  not  much  argued,  that  sect.  155  does  not  in 
such  a  case  give  power  to  the  board  to  lay  down  a 
building  line.  Sect.  155  is  as  follows:  "When 
any  house  or  building  situated  in  any  street  in  an. 
urban  district,  or  the  front  thereof,  has  been 
taken  down  in  order  to  be  rebuilt  or  altered,  the 
urban  authority  may  prescribe  the  line  in  which 
any  house  or  building,  or  the  front  thereof,  to  be 
built  or  rebuilt  in  the  same  situation  shall  be 
erected,  and  such  house  or  building,  or  the  front 
thereof,  shall  be  erected  in  accordance  therewith." 
As  I  understand  the  objection,  which  was  not 
strongly  urged,  it  was  this:  that  the  house  or 
building  had  in  fact  been  commenced  before  the 
plaintiff  board  purported  to  prescribe  the  building 
line,  and  that  therefore  there  was  not,  under  the 
Act  of  Parliament,  any  power  of  prescribing  it. 
In  my  opinion  that  objection  cannot  prevail.  If 
that  part  of  the  building  which,  as  it  was  planned, 
would  interfere  with  the  building  line,  had  been 
substantially  begun  before  the  local  board  had 
prescribed  the  building  line,  probably  there  would 
have  been  no  power  under  this  section  to  prescribe 
a  line  which  would  interfere  with  such  buildinii: ; 
but  that  is  not  the  case  here.  On  the  22nd 
Jan.  nothing  had  been  begun  which  went 
beyond  the  line  then  fixed,  and  that  being 
so,  it  would,  in  my  opinion,  bo  wrong  t^3 
say  that  the  power  given  by  this  section  is 
gone.  Is  the  power  gone  as  regards  prescribing 
the  line  of  the  front  because  a  man  has  begun  to 
build  back  buildings  which  are  not  an  essential 
part  of  the  house  ?  In  my  opinion  that  cannot  be 
so.  In  my  judgment,  wnere  a  building  is  taken 
down  for  the  purpose  of  being  rebuilt,  the  line  of 
any  portion  of  that  building  may  be  prescribed 
before  that  particular  portion  is  commenced, 
unless  what  has  already  been  done  necessarily 
involves,  as  a  matter  of  construction,  a  projection 
beyond  the  building  line  which  the  local  board 
may  afterwards  prescribe.  It  was  urged  by  the 
defendants  that  the  plaintiffs  knew  from  the 
plans  that  the  defendants  had  commenced  a  build- 
ing to  which  they  intended  to  have  an  addition 
which  would  go  beyond  the  building  line  which 
the  plaintiffs  prescribed ;  but  to  my  mind,  where 
the  addition  is  not  necessarily  incident  to  the 
structure  already  begun,  that  is  not  an  argument 
for  saying  that  the  power  given  by  the  Act  is 
gone,  but  merely  an  argument  in  equity  to  show 
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that   there   are   equitable  circumstances  which 
prevent    the    local    board    from    exercising  the 
power.    "jRie  substantial  question  to  my  mmd  is 
this,  whether  the  circumstances  are  such  as  to 
raise  an  equity  preventing  the  plaintiffs  from 
prescribing  a  line  which  prevents  the  completion 
of    the  building  in  accordance  with  the  plans 
according  to  wnich  the  defendants  intended  to 
build,  and  which  had  already  been  laid  before  the 
plaintiff  board.    That  is  a  matter  of  considerable 
nicety.  It  was  argued  that,  because  the  objections 
given  by  the  plaintiffs  were  inoperative  under 
sect.  158,  therefore  the  plaintiffs  had  lost  their 
right  to  interfere  in  another  way  with  the  com- 
pletion of  the  plans  which  had  been  laid  before 
them.    I  think  that  we  have  nothing  to  do  with 
sect.  158 ;  the  question  is,  whether  what  was  done 
by  the  plaintiffs  led  the  defendants  reasonably  to 
suppose  that  there  would  be  no  objection  to  any 
portion  of  their  new  building  coming  beyond  the 
line  which  had  been  laid  down  by  tne  plaintiffs. 
It  would,  of    course,  be  contrary  to  equity  to 
allow  the  plaintiffs,  though  a  public  body,  to 
claim  an  injunction  against  the  defendants,  if  the 
defendants  had  incurred  expense  in  consequence 
of  acts  of  the  plaintiffs  which  led  them  reason- 
ably to  believe  that  the  plans,  so  far  as  frontage 
went,  would  not  be  objected  to.    But  how  is  that 
made  out?    The  objections  of  theplaintiffs  to 
the  plans  went  on  wrone  grounds.    They  objected 
to  the  plans  twice,  and  on  the  second  occasion 
gave  a  reason,  viz.,  that  the  proposed  buildings 
violated  certain  bye-laws.    These  were  bye-laws 
which,  assuming  South-lane  to  be  a  new  street, 
would  require  the  width  of  the  new  street  to  bi 
such  that  the  annexes  could  not  be  constructed. 
South-lane  was  not  a  new  street,  and  the  objec- 
tion therefore   was   put  on   a    wrong   ground, 
but    it  was   an    objection    which    amounted  to 
this,  that    the    local    board  required   that    the 
new  buildings  should  not  extend  so  far  towards 
South-lane    as     the     school     board     proposed. 
How,  then,  can  it  be  said  that  the  defendants  have 
been  in  any  way  misled  by  the  conduct  of  the 
local  board  r    It  is  true  that  the  ground  alleged 
by  the  local  board  to  enable  them  to  insist  on 
the  widening  of  the  space  between  the  buildings 
of  the  defendants  and  the  other  side  of  the  road 
was  not  a  legal  ground;  but  they  pointed  out, 
although  on  a  wrong  legal  ground,  that  thev 
desired   to    have   the    buildings    thrown    bact 
further  than  was  shown  on   the  plan.    In  my 
opinion,  therefore,  it   cannot  be    said  that    the 
defendants  were  in  any  way  misled  by  the  con- 
duct of   the  plaintiffs  into  assuming  that  the 
plaintiffs  would  not  raise  any  objection  on  the 
ground  that  they  were  going  to  prescribe  the 
line.    The  plaintiffs  were  advised,  after  a  time, 
that  the  bye-laws  would  not  help  them.    They 
then  took  the  course  of  acting  under  sect.  155, 
and  as,  in  my  opinion,  the  defendants  cannot  say 
they  were  misled  or  induced  to  act  as  they  have 
done  by  any  belief,  caused  by  the  action  of  the 
plaintiffs,  that  the  plaintiffs  did  not  object  to  the 
side  of  those  building  in  Question  projecting  as 
far  as  it  would  do  if  the  aefendants  carried  out 
their  plans,  I  think  that  no  equity  arises  against 
the  plaintiffs.    The  cases  whicn  were  referred  to, 
and  which  seem  to  me  to  have  little  bearing  upon 
the  present  case,,  were  either  cases  of  approval  of 
plans  which  had  been  given,  or  of  no  dissent  to 
such  plans.    The  court  held  that,  under   those  i 


circumstances,  the  persons  building  were  justified 
in  coming  to  the  conclusion  that  the  board  did 
not  object  to  the  line  of  frontage  as  shown  by 
those  plans,  and  that  therefore  they  could  not 
exercise  the  power  of  prescribing  a  line.  But 
that  has  no  bearing  on  a  case  where  the  plaintiffs 
have  stated  their  objection  to  the  projection 
of  the  building  boyond  the  line  upon  which 
they  now  insist,  although  thev  objected  on 
grounds  which  they  could  not  legally  enforce. 
In  my  opinion  therefore  it  canno|)  be  said  here 
that  the  plaintiffs,  having  the  legal  power  to 
prescribe  a  line  beyond  which  the  buildings 
should  not  go,  have  by  their  conduct  given  anv 
equity  to  the  defendants  to  insist  that  they  shail 
not  exercise  that  power.  Judgment  therefore 
must  be  given  to  pull  down  the  annexes,  which, 
as  I  understand,  have  been  put  up  and  completed. 
I  should  add  that,  in  my  opmion,  the  result  would 
have  been  different  if  the  completion  of  these 
annexes,  in  the  position  shown  by  the  plans,  had 
been  essentially  necessary  to  the  completion  of 
the  building  which  had  been  begun  before  the  time 
was  prescribed ;  but  it  is  sworn  to — and,  on  look- 
ing to  the  plans,  one  cannot  doubt  the  accuracy  of 
the  statement — that,  although  it  may  cause  some 
inconvenience  and  a  little  expense,  tne  school  can, 
without  difficulty,  be  provided,  although  in  a 
different  place,  with  the  conveniences  which  were 
intended  to  be  provided  for  bv  these  annexes. 
Then  one  comes  to  the  question  oi  costs,  which  may 
be  an  unfortunate  one  lor  the  ratepayers  of  New- 
haven. As  the  plaintiffs  succeed,  they  must  have 
their  costs  from  the  defendants. 

LiNDLEY,  L.J. — I  also  am  of  opinion  that  the 
school  board  in  this  case  are  entirely  wrong,  and 
have  been  wrong  from  the  beginning  to  the  end. 
The  object  of  tnis  litigation  is   to  compel  the 
school  board  to  pull  down  certain  portions  of 
their  building  which  project  beyond  a  building 
line  which  was  fixed,  nghty  or  wrongly,  de  facto, 
on  the  22nd  Jan.  1885.    There  is  no  doubt  that 
the  line   was  fixed  —  I   will  consider  presently 
whether  it  was  validly  fixed — and  there  is  no 
doubt  that  portions  of  the  school  project  beyond 
that  line.    These  facts  being  beyond  controversy, 
the  points  which  require  consideration  are  these : 
First,  was  that  line  fixed  h^  proper  authority? 
Secondly,  was  it  fixed  in  sufficient  time  P    Thirdly, 
supposing  it  was  fixed  by  proper  authority  and 
in  sufficient  time,  were  the  defendants  misled  by 
the  plaintiffs  in  such  a  way  as  to  render  it  in- 
equitable for  the  plaintiffs  to  insist  upon  t^e 
pulling  down  of  these  building^?    Lastly,  can 
the  present  plaintiffs  sue,  supposing  that  the  old 
board  could  not  P     As  regarda  the  authority  by 
which  the  building  line  was  fixed,  the  case  stands 
in  this  way.     In  April  1884  there  was  a  local 
board,  properly  constituted,  and  consisting  of  nine 
members.  Nine  being  the  full  number  of  members, 
three  members  were  a  quorum.    It  seems  that  in 
May  1884,  the  board  bein^  then  properly  consti- 
tuted, seven  members  resigned,  leaving  only  two. 
These  two  members  on  the  29th  Mav  elected 
three  others,  and  those  three  others,  witn  the  two 
who    appointed    them,    appointed   four    others, 
making  a  total  of  nine.      The  building  line  to 
which  1  have  referred  was  prescribed  by  the  local 
board  thus  constituted,  and  it  is  said  that,  inas- 
much as  two  were  less  than  a  quorum,  the  ap- 
pointment by  them  of  three  additional  members 
was  wrong,  and  invalid,  and  good  for  nothing ; 
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that  the  appointment  by  those  five  of  the  addi- 
tional four  was  equally  inyalid,  and  that  there 
was  not,  when  the  building  line  was  prescribed, 
any  qnorum  of  the  board  capable  of  prescribing 
it.  Inhere  is,  no  doubt,  a  difficulty  upon  that 
point,  a  difficulty  which,  as  it  strikes  me,  it  is  in 
the  highest  degree  unbecoming  on  the  part  of  the 
school  board  to  raise,  because  with  the  full  know- 
ledge of  all  the  facts  they  have  been  negotiating 
with  the  local  board  upon  the  footing  that  that 
board  was  properly  constituted.  But  I  pass  that 
over,  as  it  cannot  deprive  the  school  board  of  the 
legal  right  to  take  the  objection,  however  un- 
gracious it  may  be  to  take  it.  But  is  the 
obiection  valid  ?  It  appears  to  me  that  rule  9  of 
schedule  1  (part  I.)  applies  to  a  case  of  this  kind. 
The  words  of  that  rule  are  very  wide.  [His  Lord- 
ship read  the  words,  and  continued :]  Now  what  is 
the  object  of  such  a  ruleP  It  is  obviously  to  pre- 
vent such  objections  as  are  raised  in  this  case.  It 
only  becomes  useful  in  cases  where  there  are  defects 
in  the  election,  or  selection,  or  qualification,  of 
members  of  the  board,  and  it  appears  to  me  to 
render  valid  the  proceedings  of  tne  local  board  in 
all  dealings  between  the  local  board  on  the  one 
side  and  persons  dealing  with  them  on  the  other, 
subject  to  this,  that  I  doubt  whether  it  applies  as 
between  the  local  board  and  the  members  who 
are  improperly  apnointed.  I  mean  to  say  that, 
although  It  is  woraed  widely,  I  doubt  whether  it 
would  be  an  answer  to  a  quo  warranto  informa- 
tion. But  in  all  dealings  between  the  board  and 
other  people,  it  appears  to  me  that  the  proceedings 
of  the  board  are  rendered  valid.  I  was  very 
much  struck  by  the  argument  of  Mr.  Cozens - 
Hardy,  that  the  object  of  this  rule  was  to  protect 
people  dealing  bond  fide  with  the  local  board 
without  notice  of  irregularity.  Of  course,  it 
was  intended  ^  to  provide  for  such  cases,  but 
the  question  is  whether  it  is  confined  to  such 
cases.  I  do  not  think  that  it  is;  it  appears 
to  nne  to  render  the  acts  of  the  board  valia  not- 
withstanding any  defect  in  the  election  of  any 
of  its  members.  I  think,  therefore,  that  what- 
ever irregularity  there  was  in  the  constitution  of 
the  boardin  May  1884,  this  rule  would  make  the 
election  of  the  three  who  were  elected  in  1885 
perfectly  valid.  It  appears  to  me  to  extend  not 
only  to  protect  people  dealing  hond  fide  with  the 
board,  without  Knowledge  of  the  disqualification, 
but  also  to  protect  the  ratepayers,  whose 
guardians  and  trustees  the  local  board  are.  I 
therefore  come  to  the  conclusion  that  the  fixing 
of  the  building  line  was  a  proceeding  which  is 
rendered  valid  by  rule  9.  Then  we  come  to  the 
next  question,  whether  that  building  line  was 
fixed  within  the  proper  time.  That  depends  upon 
the  true  construction  of  sect.  165  of  the  Public 
Health  Act  1885.  I  quite  agree  with  the  view 
taken  and  expressed  by  Cotton,  L.J.,  that  the 
building  line  must  be  fixed  before  the  new  build- 
infl:  is  erected ;  and  it  must  be  fixed,  as  far  as  I 
can  judge,  before  any  substantial  part  of  that  new 
building  which  transgresses  the  line  is  put  up. 
If  then  the  main  wall  of  these  buildings  had  been 
put  up  before  the  building  line  was  fixed,  so  a«  to 
project  beyondthe  buildincr  line,  I  should  say  that, 
on  the  true  construction  of  sect.  155,  the  building 
line  was  fixed  too  late.  But  the  main  wall  of  tins 
building  did  not  project  beyond  the  building  line, 
and  the  parts  wnich  do  project  had  not  been 
begun  when  the  line  was  prescribed.    It  appears 


to  me,  therefore,  that,  looking  at  the  strict  l^al 
rights  of  the  parties,  the  building  line  was 
prescribed  in  due  time.  But  that  does  not  quite 
exhaust  the  case,  because  the  defendants  may 
have  been  induced  by  the  plaintiffs  to  commence 
their  building,  and  to  put  up  the  main  waU  of  it, 
in  the  belief  that  they  would  be  allowed  to 
complete  their  building  according  to  the  plans 
which  were  communicated  to  the  plaintiffs ;  and 
if  that  were  so,  the  plaintiffs  could  not  claim  an 
injunction.  It  therefore  becomes  necessary  to 
consider  whether  any  such  defence  as  that  is 
open  to  the  defendsmts.  After  looking  at  the 
correspondence,  and  at  what  was  done,  it  appears 
to  me  that  no  such  defence  is  open  to  them. 
From  August  1884  to  January  188d  there  had 
been  communications  between  the  local  board  and 
the  school  board  about  these  new  schools.  Plans 
had  been  sent  in  as  early  as  August  by  the  school 
board  for  the  approval  of  the  local  board.  Those 
plans  were  objected  to^I  care  not  for  the  moment 
why.  Some  new  plans  were  sent  in  in  October. 
They  were  again  objected  to.  It  is  said,  and 
truly,  that  they  were  objected  to  for  invaHd 
reasons.  But  when  we  come  to  look  closely  to 
see  what  those  two  bodies  were  negotiating  and 
disputing  about,  I  find  that  it  is  this :  The  local 
board  were  struggling  to  get  a  wider  street ; 
they  objected  to  tne  plans  which  were  sent  in  in 
October  on  the  ground  that  the  intended  schools 
did  not  admit  of  this  street  oeing  so  wide  as 
they  wished ;  and  they  were  under  the  erroneous 
impression  that  they  could  validly  object  to  the 
'position  of  the  schoool  under  certain  bye-laws ; 
but  the  substance  of  their  objection  was  that 
they  were  struggling  for  a  wider  street,  and  this 
the  school  board  perfectly  well  knew.  The  school 
board  were  advised  that  the  objections  taken  to 
their  plans  were  based  upon  bye-laws  which  did 
not  apply,  and  that  the  objections  were  invalid. 
But  when  we  come  to  consider  whether  they  were 
misled  by  the  plaintiffs,  it  appears  obvious  to  me 
that  they  were  not  misled  at  ail,  but  knew  perfectly 
well  that  the  plaintiffs  were  struggling  to  get 
these  schools  set  back,  and  would,  if  they  could, 
compel  them  to  be  put  further  back.  Knowing 
that,  and  without  waiting  for  any  reasonable  time 
to  ascertain  the  view  which  the  plaintiffs  would 
take,  the  defendants  put  in  the  foundations  of 
their  main  wall  and  commenced  building.  That 
being  so,  it  is  impossible,  as  it  appears  to  me,  for 
the  school  board  to  say  with  the  slightest  truth 
that  they  were  in  anv  way  misled  by  the  plaintiffs. 
On  the  contrary,  I  think  that  they  were  trying  to 
go  ahead  until  it  was  too  late  for  the  plaintiffs  to 
obtain  an  injunction.  That  disposes  of  one  of  the 
important  points  in  the  case.  I  pass  to  the  only 
other  point,  which  is  quite  a  subordinate  one.  it 
struck  me  at  one  time  that,  although  rule  9  would 
validate  the  acts  of  the  old  board,  at  the  same  time 
the  defendants  might  saj  to  them :  "  Suppose  we 
cannot  dispute  your  building  line,  still  you  are 
not  able  to  enforce  it,  for  you  are  not*a  duly 
constituted  board."  It  struck  me  at  first  that 
this  was  rather  a  formidable  objection;  but  it 
appears  to  me  to  be  entirely  got  rid  of  when  we 
know  that  in  April  of  this  year  a  fresh  electiou 
took  place,  and  that  we  are  now  dealing  not  with 
the  persons  who,  though  not  duly  constituted, 
fixed  this  building  line,  but  with  a  board  which 
has  a  quorum  of  three,  the  propriety  of  whose 
election,  it  appears  to  me,  having  regard  to  the 
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operation  of  rule  9,  cannot  now  be  questioned. 
Whatever  doubt  there  may  be  about  the  operation  of 
rule  9  on  the  old  board,  I  cannot  conceive  that  it 
does  not  validate  the  election  of  those  three 
persons  appointed  at  the  subsequent  date.  It 
appears  to  me,  therefore,  that  every  ground  relied 
upon  by  the  defendants  fails.  They  have  been 
wrong  from  the  very  beginning,  and  I  regret  that 
it  is  possible  that  the  costs  of  this  litigation  may 
fall  upon  persons  who  ought  not  to  bear  it — -I 
mean  the  unfortunate  ratepayers. 

BowEN,  L.J. — ^The  first  question  to  which  I 
propose  to  address  myself  is  the  question  which 
was  decided  by  Pearson,  J.  Was  there  here  a 
defeet  in  the  constitution  of  the  board,  advantage 
of  which  defect  can  be  taken  by  the  defendants  P 
Here  was  a  board  of  nine,  with  a  statutory 
quortmi  of  three.  Seven  resigned,  leaving  less 
tnan  the  statutory  quorum.  ]^ow  the  statutory 
quorum  is  settled  by  rule  2  of  schedule  1  (part  I.). 
[His  Lordship  read  the  rule,  and  continuea :]  The 
two  members  who  were  left  out  of  the  nine  never- 
theless proceeded  to  elect  others  in  the  place  of 
the  seven  who  had  disappeared.  ,  We  have  at  the 
outset  to  consider  whetner  that  was  a  valid  act  or 
not.  I  think  it  is  pretty  clear  that  it  was  not 
a  valid  act,  because  the  election  of  members  in 
the  place  of  those  who  went  out  was  **  business  " 
of  a  most  important  kind.  If  that  is  not 
"business  to  be  transacted,"  I  do  not  know 
what  it  would  be,  or  how  you  would  describe  it 
on  the  agenda  paper.  But,  supposing  the  Act 
to  be  invalid,  then  comes  the  question  whether 
it  is  validated  by  rule  9  of  the  same  schedule. 
The  plaintiffs  contend  that,  though  this  was  an 
irregular  proceeding,  nevertheless  the  fixing  the 
building  line  was  a  proceeding  of  the  local  board 
which,  if  invalid,  was  only  invalidated  by  reason 
of  a  flaw  in  the  selection  of  the  members,  and 
that,  therefore,  it  is  validated  by  rule  9.  Pearson, 
J.  has  not  accepted  that  view,  and  the  whole  of 
bis  judgment  depends  upon  this  proposition,  that 
there  was  no  local  board  at  all ;  that  rule  9  of  the 
schedule  only  applies  to  proceedings  of  the  local 
board,  and  if  there  was  no  local  board,tnen,  of  course, 
there  were  no  proceedings  to  which  it  could  be 
applied.  Now,  was  there  any  local  board  at  the 
time  when  the  building  line  was  attempted  to  be 
fixed  P  This  seems  to  me  to  be  a  most  difficult 
question  of  construction.  A  local  board,  by  sect. 
4  of  the  Public  Health  Act  1876,  is  defined  to  be 
a  board  constituted  either  "  in  pursuance  of  the 
Local  (Government  Acts  before  the  passing  of 
this  Act,  or  in  pursuance  of  this  Act."  Then 
sect.  7  incorporates  the  local  board,  so  consti- 
tuted, and  makes  it  a  corporation  with  perpetual 
succession  and  a  common  seal.  But  the  drafts- 
man of  the  Act  seems  not  to  have  fixed  his  atten- 
tion on  the  great  question  of  the  way  in  which  he 
should  deal  with  the  possible  question  of  dissolu- 
tion of  the  local  board.  At  common  law  a 
corporation  could  be  dissolved  either  by  loss  of 
all  its  members,  or  by  loss  of  a  material  part  of 
them  where  there  was  no  power  of  renewal.  It 
has  been  said — although  it  is  not  necessary  to 
discuss  the  question — that  a  parliamentary  corpo- 
ration might  be  dissolved  and  vanish  into  thin 
air.  The  only  case  I  have  been  able  to  discover 
in  which  the  question  has  been  at  all  ventilated 
is  the  case  of  the  Borough  of  Helleston  (2  Douglas' 
Election  Cases,  1).  But  no  absolute  rule  can  be 
laid  down  in  the  case  of  statutory  corporations ; 


their    incidents    must    depend   on    the  statutes 
which  form  them,  and  in  the  present  case  we 
must  consider,  upon  the  terms  of  the  Act,  under 
what  circumstances  a  local  board  ceases  to  exist. 
Turning  to  schedule  2  (part  II.),  which  deals  with 
lapses  of  local  boards,  the  puzzling  thing  is  that 
it  does  not  speak  of  the  dissolution  of  the  local 
board,  but  of  the  **  lapse  "  of  a  local  board,  which 
is  an  ambiguous  word,  and  may  mean  the  lapse  of 
all  the  powers  of  the  local  board,  or  may  mean 
the    cessation    of    corporate   members,   without 
extinction  of  the  corporation,  or  may  be  used  in  a 
popular  sense,  as  denoting  extinction  of  the  cor- 
poration itself.    And  when  you  come  to  consider 
the  language  of  schedule  2  (part  II.),  rule  2,  which 
speaks  of  the  "powers,  rights,  duties,  property, 
and  liabilities  oi  the  lapsed  board  "  attaching  to 
the  new  board,  that  is  a  provision  for  devolution 
of  property  from  a  body  which  by  sect.  7  of  the 
Act   has    perpetual    succession.      It   is  a  most 
difficult  question,  to  my  mind,  whether  in  this 
particular  instance  there  has  been  a  lapse,  or,  if 
there  has  been  a  lapse,  what  it  is.    I  cannot  say 
more  than  that,  on  considering  it  to  the  best  of 
my  ability,  I  am  not  satisfied,  and  the  statute  has 
certainly  not  made  it  clear,  that,  if  the  number  is 
below  a  quorum,  the  corporate  body  is  to  be 
taken  to  be  extinct,  so  that  there  is  no  longer 
a   local   board.      Supposing  that   there   was    a 
local   board    still  existing,  and  that  the  whole 
board  had  been  re-elected  bv  the  ratepayers,  thev 
would    be   a  duly  constituted    board.     The  in- 
validity of  their  proceedings  in  fixing  a  building 
line    could   only  arise   from   the   two  members 
having  selected  members  when  they  had  no  power 
to  do  it,  so  that  the  members  selected  were  not 
properly  selected.     If    that   is  so,  I  think  that 
rule  9  of  schedule  1  (part  I.)  cures  the  defect, 
assuming,  as  I  do,  that  the  statute  does  not  make 
it  clear  that  there  is  a  dissolution  of  the  corporate 
body  and   a  vanishing   into  space  of   the  local 
board.     The  judgment  of   Pearson,  J.  depends 
upon    the  assumption  that    there  was  no  local 
board,  and  I  am  not  satisfied  that  his  assumption 
was  correct.    I  am  sorry  not  to  be  able  to  express 
a   more    confident     opinion.     The    preliminary 
objection  having  been  disposed  of,  we  come  to  the 
merits,  and  we  nave  to  consider  the  construction 
of  sect.  155,  and  the  point  which  has  been  taken 
by  the  school  board,  that  it  was  too  late  for  the 
local  board  to  complain  that  there  was  an  infringe- 
ment  of   sect.  156    even  if   there  was  such  an 
infringement.     [His  Lordship  read  sect.  155  and 
continued :]    The  first  observation  that  occurred 
to  me  is  pretty  obvious,  that  there  must  be  some 
prescribed  line  to  be  violated  before  there  is  or 
can  be  a  viofation  of  it,  and  that  the  local  board 
cannot  complain  of  a  line  being  crossed  which  was 
never  laid  down  until   after  the  buildings  had 
been  erected.    In  this  particular  instance  no  part 
of  the  buildings  which  lie  beyond  the  prescribed 
line  was  commenced  until  after  the  line  had  been 
prescribed.    I  think,  however,  that,  upon  the  true 
construction  of  the  section,  it  would  be  too  late 
to  prescribe  a  line  if  what  was  already  done  in  the 
way  of  building  necessarily  involved  the  crossing  of 
the  prescribed  line.    But  that  cannot  be  said  to  be 
the  case  here,  because  the  erection  of  the  building, 
which  was  commenced  and  the  foundations  of 
which  were  laid  before  the  time  when  the  line  was 
prescribed,  did  not  necessarily  involve  the  crossing 
the  line  afterwards,  though  it  was  shown  upon 
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the  plans  delivered  to  the  local  board  that  it  was 
intended  to  erect  baildings  beyond  the  line.  Upon 
that  arises  the  question  whether  there  is  any 
equity  which  prevents  the  local  board  from  exer- 
cising the  powers  of  the  Act.  I  think  that,  if  the 
local  boara,  knowing  that  what  was  intended  to 
bo  done  was  the  erection  of  a  building  which  if 
finished  would  go  beyond  the  line  which  they 
intended  to  prescribe,  abstained  from  prescribing 
the  line,  it  would  be  unjust  to  allow  tnem  to  pre- 
scribe a  lino  after  standing  by  and  letting  the 
school  board  build  under  the  impression  that  no 
line  would  be  prescribed.  The  case  then  resolves 
itself  into  this  question  of  fact.  Have  the  local 
board,  by  their  conduct,  or  by  their  silence,  or 
by  their  action  in  this  matter,  given  the  school 
board  grounds  for  thinking,  when  they  began 
their  building,  that  no  line  would  be  prescribed  ? 
I  did  not  think  that  a  clear  case  until  my  atten- 
tion was  called  to  the  notices  of  objection,  which, 
though  bad  for  the  purposes  of  sect.  158,  still  are 
part  of  the  conduct  of  the  parties,  and  must  be 
looked  at  in  order  to  see  whether  there  is  any- 
thing in  the  conduct  of  the  local  board  which 
renders  it  unjust  that  sect.  155  should  be  insisted 
upon.  Those  notices  of  objection  would  not 
entitle  the  local  board,  under  sect.  158,  to  pull 
down  the  building,  or  to  enforce  penalties  against 
those  who  went  on  in  defiance  of  them ;  but, 
nevertheless,  they  tend  to  throw  considerable 
light  upon  what  was  in  the  mind,  so  to  speak,  of 
the  two  boards  during  these  negotiations  and 
down  to  the  time  when  the  building  was  begun. 
I  think  they  show  that  the  school  board  knew,  or 
ought  to  have  known,  or  might  have  known,  that 
it  was  the  intention  of  the  local  board  to  resist  to 
the  utmost  the  erection  of  the  budding  in  such  a 
way  that  the  street  would  be  narrowed.  I  do  not 
thiuk  it  can  be  said,  therefore,  that  the  local 
board  gave  the  School  board  reasonable  ground 
for  thinking  that  no  line  would  be  prescribed. 
Upon  the  whole  I  think  the  equity  suggested 
fails,  that  the  statute  does  apply,  and  that  the 
plaintiffs  are  entitled  to  judgment. 

Appeal  allowed. 

Solicitors  for  plaintiffs,  Wood,  Bird,  and  Wood. 
Solicitors   for  defendants,  Speechly,  Mumford, 
and  Landon, 


Friday,  Nov.  6, 1885. 

(Before  Lord  Eshjbb,  M.K.,  Cotton  and  Bowxx, 

L.JJ.) 

Dashwood  v.  Ayles.  (a) 

APPEAL  PROM  THE  QUEEN's  BENCH  DIVISION. 

Parliamient — Franchise — County  vote — Occupiers 
list  of  voters — Description  of  qualification — Power 
of  amendment — "  TeTiement  —-**  Vwelling-house  " 
— Parliamentary  and  Municipal  Registration 
Act  1878  (41  ^  42  Vict.  c.  26),  s.  28  (13). 

In  the  occupiers  list  of  voters  for  a  parish  the 
nature  of  the  qualification  of  a  voter  was  described 
in  the  third  column  as  "  Tenement  and  garden, ^^ 
and  in  the  fourth  column .  the  description  of  the 
qualifying  property  was  stated  as  "Part  of 
bailiff  s  tenements  The  voter  was  an  inhabitant 
occupier  of  a  dwelling-liouse,  and  entitled  to  be 
described  as  such.  The  revising  barrister  amended 
tlie  list  by  striking  out  the  words  "  and  garden  " 

(a)  Beponed  by  P.  B.  Hutchinb,  Eaq.,  Banister-at-Law. 


and  inserting  the  word  **  dweUing-house,"  so  as 
to  alter  tlie  description  in  the  third  column  to 
"  Dwelling-house  tenement." 
Held,  tliat  the  amendment  was  one  "for  tlie  purpose 
of  more  clearly  and  a^ccurately  defining"  Hie 
qualification,  which  Hie  revising  barrister  was 
entitled  to  make  under  41  ^  42  Vict.  c.  26, «.  28 
(13),  and  therefore  the  'name  of  tlie  voter  was 
rightly  retained  on  the  list. 

Case  stated  by  the  Eevising  Barrister  for  the 
Northern  Division  of  the  County  of  Dorset : — 

Henry  Charles  Dashwood,  a  person  named  on 
the  list  of  voters  for  the  parish  of  Sturminster 
Kewton,  duly  objected  to  the  name  of  James  Ayles 
being  retained  in  the  occupiers  list  of  voters  for 
the  parish  of  Hammoon  in  the  said  division.  The 
following  were  the  facts  established  by  the  evi- 
dence : — ^The  said  James  Ayles  was  thus  entered 
in  the  occupiers  list  of  voters  for  the  parish  of 
Hammoon  in  the  said  division  as  published  by 
the  overseers : 


Name  of  Voter 

in  fall.  Surname 

being  first 


Place  of 
Abode. 


Nature  of 
I   Qnaliflcatlon. 


Ayles,  James    ... 


Hammoon 


Tenement  and 
garden. 


Description  of 
Qualifying 
Property. 


Part  of  BaiUITs 
Tenement. 


The  said  James  Ayles  occupied  a  dwelling-house 
and  garden  only  in  the  said  parish  of  the  annual 
value  of  less  than  101.  The  appellant  duly  served 
the  respondent  James  Ayles  with  a  notice  of 
objection,  alleging  "  that  the  nature  of  the  quali- 
fication was  wrongly  described."  The  names  of 
thirteen  other  persons  in  the  parishes  of  Ham- 
moon and  Manston,  whose  names  and  qualifica- 
tions are  set  out  in  the  first  and  second  schedules, 
were  objected  to  under  similar  circumstances  by 
the  same  objector.  It  was  proved  before  me  that 
the  respondents  were  inhabitant  occupiers  of 
dwelling-houses  and  entitled  to  be  so  described 
in  the  lists,  and  that  it  was  wholly  a  mistake 
of  the  overseers,  and  I  decided  that  I  had  power 
under  sub-sects.  12  and  13  of  the  28th  section 
of  41  &  42  Vict.  c.  26,  or  otherwise,  to  expunge 
the  words  "  and  garden  "  from  the  third  column, 
and  to  prefix  the  word  "  dwelling-house,"  making 
the  nature  of  the  qualification  in  the  third  column 
read  "  Dwelling-house  tenement,"  and  I  retained 
the  name  of  the  said  James  Ayles  and  of  the  said 
thirteen  other  persons  in  the  said  list ;  and  I  must 
further  add  that  similar  mistakes  were  frequent 
in  the  lists  which  I  was  frequently  requested  on 
the  part  of  the  clerk  of  the  peace  to  amend,  which, 
if  ultra  vires,  I  ought  not  to  be  asked  to  do,  for 
the  symmetry  or  convenience  of  printing  the  lists. 
Due  notice  of  appeal  from  my  decision  was  given, 
and  I  ordered  the  appeals  in  all  the  aforesaid- 
mentioned  cases  to  be  consolidated. 

The  Divisional  Court  reversed  the  decision  of 
the  revising  barrister.  Lord  Coleridge,  C.J.  and 
Grove,  J.  being  opposed  to  the  view  adopted  by 
the  majority  of  tne  court  in  Ford  v.  Hoar  {ante, 
p.  607 ;  58  L.  T.  Rep.  N.  S.  44;  14  Q.  B.  Div.  507), 
to  which  Cave,  J.  adhered.  Leave  to  appeal  was 
given. 

By  the  Parliamentary  and  Municipal  Begistra- 
tion  Act  1878  (41  &  42  Vict.  c.  26),  s.  28  (13) : 

Except  as  herein  provided,  and  whether  any  person  is 
objected  to  or  not,  no  evidence  shall  be  griven  of  any 
other  qnidifioation  than  that  which  is  described  in  the 
list  or  claim,  aa  the  case  may  be,  nor  shall  the  revisisg 
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barrister  bo  at  liberty  to  change  the  description  of  the 
qualification  as  it  appears  in  the  list  except  for  the 
purpose  of  more  clearly  and  aoonrately  denning  the 
same. 

Crump,  Q.C.,  for  the  claimant,  in  support  of  the 
appeal. — ^This  was  an  imperfect  description  of  the 
nature  of  the  qualification,  and  so  comes  within 
sub-sect.  13  or  sect.  28  of  the  Act  of  1878,  by 
which  the  revising  barrister  shall  not  "be  at 
liberty  to  change  the  description  of  the  qualifica- 
tion as  it  appears  on  the  list,  except  for  the  pur- 
pose of  more  clearly  and  accurately  defining  the 
same."  This  was  for  that  purpose,  and  no  more, 
and  so  was  clearly  allowable. 

J,  AldersonFoote  for  the  respondent. — The  amend- 
ment could  not  lawfully  be  made,  for  its  e£!ect 
was  to  alter  the  description  of  the  qualification. 
The  words  "  tenement,"  and  "  dwelling-house  " 
have  entirely  different  significations,  the  former 
being  applicable  to  the  occupation,  and  the  latter 
to  the  nabitation  franchise.  This  appears  &om 
the  different  statutory  provisions  relatmg  to  the 
franchise : 

2&3Will.  4,0.46,  B.aO; 

80  &  31  Yiot.  0.  102,  ss.  8,  6 ; 

48&49yict.  0.  8,  8.  5; 

48  A  49  Yiot.  0. 15,  sohed.  2,  form  1. 

The  present  case  is  governed  by  the  decision  of 
this  court  in  Foahett  v.  KoAiffman  yesterday  (see 
80  L.  T.  25).    He  also  referred  to 

Friend  v.  Towers,  48  L.  T.  Eep.  N.  S.  973 ;  10  Q.  B. 
Piv.  87. 

Lord  EsHER,  M.R. — In  the  case  which  we 
decided  yesterday  (Foakett  v.  Kauffman)  we  held 
that  there  must  be  some  limit  to  the  power  of 
amendment  possessed  by  revising  barristers,  but 
we  all  think  that  the  power  should  be  as  large  as 
is  consistent  with  the  ordinary  rules  of  construc- 
tion. Where  the  power  to  amend  exists  the 
revising  barrister  ought  not  to  amend  unless  he 
thinks  it  is  fair  as  between  the  objector  and  the 
voter  that  he  should  do  so.  The  only  question 
here  is,  whether  the  revising  barrister  had  power 
to  amend,  because  what  he  did  shows  that  he 
thought  he  could  fairly,  as  between  the  objector 
and  the  voter,  exercise  the  power  of  amendment, 
provided  he  had  such  power.  Now,  if  this  entry 
m  the  list  is  to  be  taken  as  a  description  of  the 
(]|Tialification  in  a  county  by  reason  of  the  occupa- 
tion of  land  or  any  other  property  which  is  not  a 
dwelling-house,  that  would  be  different  from  a 
aualification  by  reason  of  the  occupation  of  a 
awelling-house,  and  if  that  were  so  the  decision 
in  Foskett  v.  Kauffma/n  would  be  conclusive  that 
the  amendment  could  not  be  made,  for  its  effect 
would  be  to  alter  the  nature  of  the  qualification. 
But  if  this  entry  could  be  read,  not  as  meaning  a 
qualification  by  reason  of  the  occupation  of  land, 
but  as  an  inaccurate  description  of  a  dwelling- 
house,  then  there  is  nothing  in  the  statute  to  prevent 
the  amendment  from  being  made.  The  question 
therefore  depends  upon  the  true  construction  of 
the  entry  in  the  list,  and  we  must  take  the  whole 
entry  together  in  order  to  arrive  at  a  conclusion. 
Now,  the  entry  appears  to  me  to  show  that  James 
Ayles  did  occupy  part  of  a  house  as  a  dwelling- 
house,  for  it  shows  that  he  occupied  part  of  the 
bailiff's  house.  I  think  it  was  meant  to  use  the 
word  tenement  in  an  ordinary  sense ;  that  is,  to 
use  the  word  to  describe  a  small  house.  If  that 
is  80, 1  think  the  revising  barrister  was  entitled 


to  make  the  amendment,  for  I  think  it  was  open 
to  him  to  come  to  the  conclusion  that  the  entry- 
was  intended  to  mean  that  the  claimant  was  quali- 
fied as  a  voter  by  reason  of  the  occupation  of  part 
of  a  house.  If  that  is  so,  the  inaccuracy  of  the 
description  does  not  prevent  the  revising  bar- 
rister from  having  power  to  make  the  amendment, 
and  we  cannot  say  that  he  was  wrong  in  amend- 
ing. I  think,  however,  that  the  proper  amend- 
ment to  have  made  would  have  been  to  strike  out 
the  words  "  tenement  and  garden  "  in  the  third 
column,  and  insert  the  word  "  dwelling-house  '* 
instead.  The  result  is,  that  the  appeal  will  be 
allowed. 

Cotton,  L.  J. — I  am  of  the  same  opinion.  I  think 
the  revising  barrister  had  power  to  amend  the 
list  by  inserting  the  word  "  dwelling-house,"  but 
at  the  same  time  I  think  it  would  have  been 
better  if  he  had  also  struck  out  the  word 
"  tenement."  Under  sub-sect.  13  of  sect.  28  of  the 
Act  of  1878  (41  &  42  Vict.  c.  26)  he  had  power  to 
alter  the  description  of  the  qualification  for  the 
purpose  of  more  clearly  defining  the  same,  and  that 
IS  wnat  he  has  done  in  this  case.  The  words  used 
in  the  entry  were  "  tenement  and  garden,"  and, 
in  my  opinion,  tenement  may  include  and  describe 
dwelling-house.  There  are  two  qualifications^ 
inhabitant  occupancy,  and  occupation  of  a  tene- 
ment of  101.  annual  value — and  the  question  is 
whether  the  one  intended  was  expressed  so  accu- 
rately as  to  define  it.  There  is  a  power  in  the  bar- 
rister to  alter  the  description  of  the  qualification 
so  as  to  make  it  more  accurate.  The  legal  mean- 
ing of  the  word  tenement  is  anything  that  may  be 
held.  But  Blackstone  says  in  his  Commentaries  : 
"The  word  tenement  is  of  still  greater  extent, 
and  though  in  its  vulgar  acceptation  it  is  only 
applied  to  houses  and  other  buildings,  yet  in  its 
original  and  legal  sense  it  signifies  anything  that 
may  be  holden : "  (book  2,  part  1,  cap.  1.)  The 
vulgar  meaning  of  the  word  which  blackstone 
alludes  to  still  exists,  and  common  people  use  the 
word  tenement  in  the  sense  of  a  building  or  dwell- 
ing house.  The  word  used  being  capable  of  being 
referred  to  different  franchises,  it  required  to  be 
altered  so  as  to  define  more  accurately  what  was 
intended ;  and  when  it  appears  that  it  was  in- 
tended to  be  used  in  the  sense  of  a  dwelling-house, 
it  would  be  goin^  too  far  to  say  that  to  alter 
the  word  to  dwelling-house  would  be  to  introduce 
a  new  qualification,  the  truth  being  that  it  only 
defines  more  accurately  the  qualification  stated, 
I  agree,  however,  with  the  Master  of  the  Eolls 
that  the  proper  amendment  to  make  would  have 
been  that  which  he  has  suggested. 

BowBN.  L  J.  oonourred.  ^^^j  ^^j^^^ 

Solicitors  for  the  appellant.  Field,  Boscoe,  and 
Co, 

Solicitors  for  the  respondent,  Qregory,  Bow-' 
cliffe,  and  Co.,  for  Trevor  Davies,  Sherborne. 
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[Ct.  op  App. 


Fi-iday,  Nov,  6, -iSSB. 

(Before  Lord  Eshee,  M.R.,  Cotton  and  Bowen, 

L.JJ.) 

MiNiPiE  V,  Banger,  (a) 

APPEAL  PROM  THE  QUEEN's  BENCH  DIVISION. 

FarUament — Franchise — County  vote-^Occupiera 
list  of  voters — Description  of  gualificatton — 
Power  of  amendment — "  TeneTnent  * — "  Dwelling- 
house  " — Parliamentarif  and  Municipal  Begistra- 
tion  Act  1878  (41  ^  42  Vict.  c.  26),  s.  28  (13). 

In  the  occupiers  list  of  voters  for  a  parish  the  nature 
of  the  qualification  of  a  voter  was  described  in 
the  third  colvma  as  "Tenement  and  garden^** 
a/nd  in  the  fourth  column  the  description  of  the 
qualifying  property  was  stated  as  "  School-yard." 
The  voter  was  an  inhabitant  occupier  of  a  dwell- 
ing-house, and  entitled  to  he  descrihed  as  such. 
The  revising  barrister  cmiended  the  list  by  striking 
out  the  words  "  and  garden "  and  inserting  the 
word  "  dwelling-house"  so  as  to  aUer  the  descrip- 
tion in  the  third  cohunvn  to  "Dwelling-house 
tenement." 

Held,  that  tlie  am^endment  was  one  "for  the  purpose 
ofm^ore  clearly  and  accuraieVy  dining"  the  quali- 
jication  which  the  revising  oamster  was  entitled 
to  make  under  41  §r  42  Vict.  c.  26,  s.  28  (13),  and 
therefore  the  name  of  the  voter  was  rightly  re- 
tained on  the  list. 

This  was  an  appeal  from  the  judgment  of  Lord 
Coleridge,  C.J.  and  Grove  and  Cave,  J  J.,  revers- 
ing the  decision  of  the  revising  barrister  for  the 
northern  division  of  the  county  of  Dorset,  who 
had  amended  the  occupiers  list  of  voters.  The 
third  column  stated  the  nature  of  the  qualification 
for  a  county  vote  as  "  Tenement  and  garden."  The 
fourth  column  gave  the  local  description  of  the 
qualification  as  "  School-yard."  LooJking  at  the 
schedule  of  the  names  of  a  number  of  voters  in  a 
similar  position,  it  appeared  that  more  than  one 
qualification  was  described  as  in  School-yard,  and 
others  in  places  called  by  such  names  as  "  Cat- 
lane,"  "  Bridge,"  "  High-street."  &c.  It  was  proved 
that  the  voter  occupied  a  house  and  c^den  of  the 
annual  value  of  less  than  lOL  The  revising  bar- 
rister amended  the  word  "  tenement "  into  "  dwell- 
ing-house," and  allowed  the  vote.  The  objector 
appealed.  The  Divisional  Court  allowed  the  objec- 
tion, holding  that  the  barrister  had  no  power  to 
make  the  amendment,  but  gave  leave  to  appeal 
from  their  decision. 

There  were  thirty-three  claims  depending  on 
the  result  of  the  appeal. 

Crump,  Q.C.,  for  the  voter,  in  support  of  the 
appeal. 

/.  Alderson  Foots  for  the  respondent. 

Lord  Esher,  M.It. — ^Looking  at  columns  3  and 
4  of  the  list,  and  considering  all  the  circumstances 
of  the  case,  I  cannot  say  that  the  revising  bar- 
riflter  might  not  fairlj  come  to  the  conclusion  that 
the  word  "  tenement  in  the  third  colunm  might 
mean  a  dwelling-house,  and  therefore  I  am  of 
opinion  that  he  was  entitled  to  make  the  amend- 
ment which  he  has  made.  I  wish,  however,  to 
state  that  our  decision  must  not  be  taken  to  mean 
that  in  every  instance  where  the  word  "  tenement " 
is  used  in  the  third  colunm  of  the  list  the  descrip- 
tion can  be  amended. 

Cotton  and  Bowsn,  L.JJ.  concurred. 
-^PP^  allowed. 


(c)  Bflported  bT  P.  B.  Hutohixb,  Esq.,  Borristeor-ftt-Law. 


Solicitors  for  appellant,  Field,  Boscoe,  and  Go. 
Solicitors   for  respondent,  Gregory,  Biowcliffe^ 
and  Co.,  for  Trevor  Davves,  Sherborne. 


Wednesday,  Deo.  9, 1885. 

(Before  Lord  Esher,  M.B.,  Cotton  and  Bowen, 

L.JJ.) 

Ex  parte  Harris,  (a) 

Landlord  and  tenant — Lodgers*  Goods  Protection 
Act  1871  (34  ^  35  Vict.  c.  79)— DedanUion  by 
lodger. 

By  the  Lodgers*  Goods  Protection  Act  1871  (34  ^ 
35  Vict.  c.  79),  s.  1,  where  a  superior  landloii 
levies  or  authorises  a  distress  on  the  goods  of  a 
lodger  for  rent  due  to  the  superior  landlord  by 
his  vmm^iate  tenant,  tlie  lodger  may  make  and 
serve  a  declaration  in  vjriting  "  setting  forth  tJiai 
such  invmediate  tenavU  h^is  no  right  of  property 
or  beneficial  interest  in  the  furniture,  goods,  or 
chattels  so  distrained,  or  threatened  to  be  dis- 
trained upon,  and  that  such  furniture,  goods,  or 
chattels  are  the  property  or  in  the  lawful  possession 
of  such  lodger;  and  also  setting  forth  whether 
any  and  what  rent  is  due,  and  for  whaJt  period, 
from  siich  lodger  to  his  immediate  landlord,** 
whereupon  by  sect.  2  a  magistrate's  order  ma/y 
be  made  for  the  restoration  of  the  goods. 

A  declaration  under  this  Act  did  not  state  tJioi  the 
person  making  it  was  a  lodger,  and  did  not  state 
whether  any  rent  was  due  to  the  immediate  land- 
lord or  not.  At  the  hearing  before  the  niagietrates 
it  appeared  that  none  was  due. 

Held,  that  the  declaration  was  sufficient,  and  the 
Tfiagistraies  had  jurisdiction  to  make  an  order  far 
the  restoration  of  the  goods. 

This  was  an  application  for  a  rule  for  a  certiorari 
to  bring  up  ana  quash  an  order  of  justices  made 
under  the  following  circumstances  :— 

A  person  named  William  Beven  was  tenant  of 
certain  premises,  and  was  in  arrear  with  his  rent. 
The  landlord,  Mr.  Harris,  put  in  a  distress  for 
rent.  Some  of  the  goods  seized  were  claimed  by 
Clara  Beven,  who  served  a  written  notice  on  Mr. 
Harris  under  the  Lodgers'  Goods  Protection  Act 
1871  (34  &  35  Vict.  c.  79),  s.  1. 

The  notice  was  in  the  following  words : 

To  Samnel  Harris,  Esq. — I,  Clara  Beven,  of  Castle 
Fields,  Shrewsbury,  in  ooimly  of  Salop,  dressmaker,  do 
hereby  declare  that  Wm.  Beven  has  no  right  of  property 
or  beneficial  interest  in  the  fnmitnre,  goods,  and 
chattels,  of  which  an  inventory  is  hereunto  annexed, 
but  that  such  furniture,  goods^  and  chattels  are  my  pro- 
perty. [Inventory.]  Bated  this  9rd  Sept.  1885. — Claka. 
Bbvbn. 

Mr;  Harris  refused  to  give  up  the  goods  claimed 
in  the  notice,  and  Clara  Beven  applied  to  two 
magistrates  under  sect.  2  of  the  Lodgers'  Groods 
Protection  Act  1871,  for  an  order  for  Uie  restora- 
tion of  her  goods.  At  the  hearing  it  appeared 
that  no  rent  was  due  from  Clara  Beven,  and  an 
order  was  made.  The  superior  landlord  applied 
ex  parte  to  a  divisional  court  for  a  rule  for  a 
certiorari  to  bring  up  and  quash  the  order  as 
having  been  made  without  jurisdiction,  on  the 
ground  that  the  notice  was  insufficient.  The 
Court  refused  a  rule. 

Attenborough,  for  Mr.  Harris,  the  superior 
landlord,  renewed  the  application  in  the  Court  of 

(a)  fieported  by  P.  B.  Hutgedi'S,  Esi|.,  Bftriistex^fr-Lsw. 
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Appeal.  —  The  notice  was  insafficient  in  not 
stating  that  the  applicant  was  a  lodger.  It 
ought  also  to  have  stated  that  no  rent  was  due. 
The  Lodgers*  Goods  Protection  Act  1871  (34&35 
Vict,  c,  79)  is  imperative  on  this  point,  for  by 
sect.  1  the  notice  must  set  forth  "  whether  any 
and  what  rent  is  due,  and  for  what  period,  from 
such  lodger  to  his  immediate  lanolord."  The 
magistrates,  therefore,  had  no  jurisdiction  to 
make  the  order. 

Lord  EsHER,  M.B. — It  is  not  necessary  in  the 

g resent  case  to  decide  whether,  if  the  declaration 
ad  omitted  some  of  the  particulars  mentioned  in 
the  statute,  and  had  therefore  been  insufficient, 
the  magistrates  would  have  had  jurisdiction  to 
make  an  order,  for  in  my  opinion  the  declaration 
here  is  entirely  sufficient.  The  first  objection 
raised  is,  that  the  declaration  does  not  state  that 
the  person  making  it  is  a  lodger,  but  the  section, 
while  prescribing  what  is  to  be  set  forth,  contains 
no  provision  that  this  fact  need  be  stated.  The 
second  objection  is,  that  the  declaration  does  not 
contain  a  statement  that  no  rent  was  due  from  the 
person  making  it.  Whether  it  is  necessarv  to 
state  this  or  not  must  depend  on  the  words  oi  the 
statute.  By  sect.  1  a  lodger  whose  goods  are 
seized  for  rent  due  from  his  immediate  landlord 
may  serve  a  written  notice  "  setting  forth  whether 
any  and  what  rent  is  due,  and  for  what  period, 
from  such  lodger  to  his  immediate  landlord."  I 
think  these  words  mean  that  the  declaration  must 
state  what  rent,  if  aiiy,  is  due,  and  for  what 
period,  from  the  person  making  the  declaration 
to  the  immediate  landlord;  but  I  do  not  think 
they  mean  that  it  must  state  that  no  rent  is  due, 
if  in  fact  none  is  due.  If  the  declaration  does  not 
state  that  any  rent  is  due,  this  is  the  same  thing 
as  stating  that  none  is  due.  If  it  were  proved 
that  rent  was  in  fact  due,  the  declaration  would 
be  incorrect,  and  the  application  would  necessarily 
fail,  not  on  the  ground  of  want  of  jurisdiction, 
but  on  the  ground  that  it  was  not  supported  by 
the  evidence.  For  these  reasons  we  cannot  grant 
a  rule. 

Cotton  and  Bowen,  L. JJ.  concurred. 

B/ule  refused. 
Solicitor  for  appellant,  Needham,  for  "Rdchard 
Urry,  Shrewsbury. 


HIGH    COURT   OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 
Fridanf,  Oct.  30,  1886. 

(Before  Lord  Coleridge,  C.  J.,  Gboye  and 

Cave,  J  J.) 

Tannek  (app.)  t;.  Cabteb  (resp.). 

Banks  (app.)  v.  Maksell  (resp.).  (a) 

FoA'Uamsnt — Boromh  vot&r—'Inhahiiant  ooeupier — 
Cambridge  and  Oxford  horouqha^^Booim  %n  coU 
Uge^Break  of  restdenc&^Bejorm  Act  1832  (2  ^ 
3  Will.  4,  c.  46),  9,  7^^Gambridge  Award  Act 
1866  (19  Sr  20  Vict.  c.  17,  local  Act),  e.  24— JJe- 
pretentation  of  the  People  Act  1867  (30 1"  31  Vict, 
e.  102),  8,  3,  eulheect,  2 — Municipal  Corporation 
Act  1882  (46  ^  46  Vict.  c.  60),  «.  267,  sub-sect.  3— 
Begietration  Act  1886  (48  Vict.  c.  16),  «.  16. 

By  sect.  S,  sub-sect.  2,  of  the  Bepresentaticn  of  the 
<a)  Beportad  by  F.  A.  Oraiuhbix,  Eaq^  BarrlateMt-lAw. 

JCag.  Cab.— Vol.  XIII. 


People  Act  1867,  t»  order  to  be  entitled  to  be  regis- 
terea  as  a  parliamentary  voter  for  a  borough^  it  is 
necessary  to  he  on  the  tost  day  of  July  in  any 
year,  and  during  the  whole  of  the  preceding  twelve 
calendar  months  to  have  been,  an  tnJidbiiant  occu^ 
pier,  as  owner  or  tetiant,  of  a  dweUing-house  within 
the  borough. 

At  revision  courts  held  in  the  boroughs  of  Gam* 
bridge  and  Oxford,  objections  were  duly  taJcen  that 
undergraduates  had  n^  right  to  be  ptaced  on  the 
register,  ^  The  revising  barristers  aMowed  the  o&- 
jections  in  both  cases. 

Held  (affirming  the  decisions  of  the  revising  bar- 
rieters),  thai,  although  sect.  78  of  the  Bsform  Act 
1832  had  been  repealed  by  sect.  16  of  the  Meaistra' 
tion  Act  1886,  and  thus  a  special  disqualification 
as  to  University  voters  hadoeen  removed,  as  there 
was  a  compulsory  absence  on  the  part  of  the 
students  from  their  rooms  in  college  during  a  por- 
tion of  tJ^e  year,  whereas  the  taw,  which  was 
equally  applicable  to  all  voters,  required  an  un- 
f  broken  resider^ce  for  a  whole  year,  there  was 
neiiher  a/!tual  nor  constructive  occupation  by  the 
students  during  the  year,  and  they  were  therefore 
not  entitled  to  the  franchise  as  inhabitant  oceu' 
piers. 

These  were  two  appeals  from  the  decisions  of  the 
revising  barristers  tor  the  boroughs  of  Cambridge 
and  Oxford  respectively,  refusmg  to  allow  the 
names  of  the  appellant,  undergraduates  to  be 
retained  on  the  occupiers  lists  as  parliamentary 
voters  in  respect  of  tneir  occupation  of  rooms  in 
college  at  tneir  respective  universities.  Sub« 
stantially  the  same  questions  were  raised  in  both 
cases,  and  for  the  convenience  of  the  court  they 
were  argued  together. 

The  case  was  stated  b^  the  Bevising  Barrister 
for  the  borough  of  Cambridge,  as  follows :— 

At  a  court  held  to  revise  the  lists  of  voters  for 
the  borough  of  Cambridge,  Albine  Carter  duly 
objected  to  the  name  of  Joseph  Bobson  Tanner 
bemK  retained  in  the  list  of  parliamentary  voters 
for  the  said  borough  of  Cambridge  as  an  inhabi- 
tant occupier  of  a  dwelling-house  within  the  said 
borough.  The  following  facts  were  established 
by  the  evidence.  The  appellant  is  a  student 
attached  to  one  of  the  colleges  in  the  University  of 
Cambridge.  He  is  of  full  age,  and  has  occupied  a 
set  of  rooms  in  college  for  the  qualifying  period  at 
a  yearly  rental,  payable  by  three  termmal  pay- 
ments. The  rates  are  paid  by  the  college,  ana  are 
charged  to  the  appellant  with  the  rent.  The 
rooms  are  furnished  and  kept  in  internal  repair 
by  the  appellant. 

There  is  no  express  affreement  with  respect  to 
the  hire  of  the  rooms.  The  rooms  have  an  outer 
door  opening  on  to  a  common  staircase.  There 
are  two  keys  to  this  door,  one  in  the  possession  of 
the  appellant,  the  other  in  the  custody  of  the  college 
servant^  called  a  bed-maker,  who  attends  to  the 
rooms.  By  the  latter  key  the  college  authorities 
obtain  access  to  the  rooms  when  required.  The 
appellant  is  required  to  employ  the  college  ser- 
vants to  attend  upon  him  in  the  rooms.  The 
rooms  form  part  of  the  college  buildings,  which 
are  approached  from  the  street  bv  an  outer  gate,  of 
which  the  college  authorities  have  the  control. 
The  appellant  is  not  permitted  to  go  out  or  to 
bring  friends  into  college  by  this  outer  gate  after 
10  p.m.  The  appellant  is  subject  to  the  discipline 
of  the  college.    It  is  a  breach  of  such  discipline 
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for  a  student  of  the  college  to  remain  out  of  col- 
lege after  midnight.  Students  are  not  permitted 
to  reside  in  or  to  visit  their  rooms  during  the 
vacations,  which  extend  to  ahout  half  the  year, 
-without  the  express  permission  of  the  college 
authorities.  During  such  vacations  the  rooms  are 
occasionally  used  hy  the  college  authorities  for 
visitors  for  short  periods  without  the  express  con- 
sent of  the  students.  When  used  for  long  periods 
such  consent  is  usually  obtained. 

Students  are  liable  to  he  removed  from  the 
rooms,  without  notice,  for  misconduct  or  breach  of 
the  rules  of  the  college.  No  married  student  is 
permitted  to  reside  in  the  rooms  with  his  wife. 

By  the  Cambridge  Award  Act  1856  (19  &  20 
Vict,  c.  17,  local  Act)  it  is  provided  by  sect.  24 
that, 

As  respects  colle^  property  the  whole  thereof  shall 
be  deemed  to  be  in  the  oocnpation  of  the  college,  al- 
thongh  parts  may  be  exclusively  occupied  by  individnal 
members  or  students. 

It  was  contended  by  the  respondent  that  by 
reason  of  this  enactment  there  could  be  no  occu- 
pation of  college  property  by  students.  Secondly, 
that  the  appellant  was  not  an  inhabitant  occupier 
as  tenant  of  a  dwelling-house  within  the  meaning 
of  sect.  3,  sub-sect.  2,  of  the  Representation  of  the 
People  A  ct  1867. 

It  was  contended  by  the  appellant  that  such 
occupation  was  rendered  unnecessary  in  the  case 
of  the  appellant,  by  reason  of  the  proviso  con- 
tained in  sect.  15  of  the  Registration  Act  1885. 
Secondly,  that  the  appellant  was  an  inhabitant 
occupier  as  tenant  of  a  dwelling-house  within  the 
said  Dorough  within  the  meaning  of  sect.  3,  sub- 
sect.  2,  of  the  Representation  of  the  People  Act 
1867. 

The  names  of  509  other  persons  were  objected 
to  under  similar  circumstances. 

The  revising  barrister  decided  that,  by  reason 
of  the  proviso  contained  in  sect.  15  of  the  Regis- 
tration: Act  1885,  the  Cambridge  Award  Act  did 
not  prevent  the  appellant  being  registered  as  a 
parliamentary  voter  in  respect  of  his  occupation 
of  the  said  rooms;  but  that  the  appellant  was 
not  an  inhabitant  occupier  as  tenant  of  a  dwelling- 
house  within  the  meanms:  of  sect.  3,  sub-sect.  2,  of 
the  Representation  of  the  People  Act  1867,  and 
that  such  occupation  was  not  rendered  unneces- 
sary in  the  case  of  the  appellant,  by  reason  of 
the  proviso  contained  in  sect.  15  of  the  Registra- 
tion Act  1885,  and  he  expunged  the  names  of 
Joseph  Robert  Tanner  and  of  the  said  509  other 
I)ersons  from  the  said  list  accordingly. 

Hean  GoUina,  Q.C.  for  the  appellant  Tanner. — 
Sect.  15  of  the  Registration  Act  1885  expressly 
repeals  sect.  78  of  the  Reform  Act  1832,  and  by  the 
same  section  the  disability  imposed  by  sect.  24  of 
the  Cambridge  Award  Act  1856  has  likewise  been 
removed.  This  the  revising  barrister  has  held, 
and  against  this  part  of  his  decision  there  is  no 
appeal.  It  must  now  be  shown  that  the  claimants 
satisfied  the  conditions  either  of  the  Reform  Act 
1832,  or  of  the  Representation  of  the  People  Act 
1867.  The  Registration  Act  1885  was  intended  to 
remove  any  disability,  and  it  is  clear  that  the 
Legislature  had  it  in  their  minds  to  enfranchise 
the  students,  for  they  haveTepealed  the  disabling 
sections  of  the  other  Acts.  The  Legislature  evi- 
dently considered  it  desirable  that  occupants  of 
rooms  in  colleges  should  be  enfranchised,  and 


indeed  must  have  considered  that  they  were  en- 
franchised, or  why  should  disabilities  have  been 
removed?  The  claimants  have  occupied  their 
rooms  for  a  year,  and  mnmd  facte  that  is  suffi- 
cient. The  revising  oarrister  seems  to  have 
thought  them  not  tenants  because  there  was  no 
express  a^eement  in  respect  of  the  hire  of  the 
rooms ;  but  no  agreement  as  to  hire  is  necessary. 
It  is  true  that  there  is  a  common  key  to  sets  of 
rooms,  and  that  the  college  gates  are  locked  at 
night ;  but  that  is  not  sufficient  to  preclude  the 
franchise.  This  is  often  the  case.  At  the  Bur- 
lington Arcade  for  instance,  the  exclusion  of 
visitors  on  the  part  of  the  lessor  has  been  held 
not  to  defeat  the  tenancy  of  the  occupant ;  it  is 
merely  a  matter  of  discipline.  The  question  here 
is  one  of  inhabitancy.  It  is  true  that  the  students 
are  not  allowed  to  reside  in  vacations  without  per- 
mission, but  the  case  found,  as  a  fact,  an  occupa- 
tion for  the  whole  year.  The  main  point  to  be 
considered  appears  to  be  whether  there  is  or  is 
not  a  tenancy,  and  it  is  submitted  that  there  is  a 
tenancy  constituted  by  the  letting  and  receipt  of 
rent.  The  permission  to  remain  up  during  the 
vacation  is  very  readily  granted,  and  that  shows 
that  the  mere  restriction  of  occupation  during  the 
vacation  without  leave  does  not  interfere  with 
tenancy  or  inhabitant  occupancy.  In  Barnes  v. 
Peters  (L.  Rep.  4  C.  P.  539)  it  was  held  that  the 
undergraduates  were  not  lodgers,  because  their 
rooms  were  dwelling-houses  within  the  meaning  of 
the  Representation  of  the  People  Act  1867,  and 
the  occupier  was  therefore  not  entitled  to  vote  for 
the  borough  as  a  lodger  in  respect  of  such  rooms. 
Bovill,  C.J .  there  held  that  they  would  have  been 
entitled  to  vote  as  occupiers  out  for  sect.  78  of 
the  Reform  Act  1832,  which  section  is  now  re- 
pealed. There  it  was  taken  as  a  fact  that  the 
undergraduates  oc<;upied  the  whole  year,  though 
they  did  not  reside  during  the  whole  year. 

Moulton,  Q.C.  and  Cockerell  appeared  for  the 
respondent  Carter,  but  were  not  called  upon. 

The  case  for  the  claimant  at  Oxford  Univer- 
sity raised  substantially  the  same  questions. 
The  notice  of  objection  given  by  the  respon- 
dent against  the  appellant  alleged  (1)  that  the 
claimant  had  not  occupied,  either  as  owner  or 
tenant ;  (2)  that  he  had  not  occupied  for  twelve 
months  to  the  15th  July ;  (3)  that  he  had  not 
been  an  inhabitant  occupier  for  twelve  months  to 
the  15th  July ;  (4)  that  he  had  not  resided  either 
in  the  city  or  within  seven  miles  thereof  for  six 
months  next  previous  to  the  15th  July ;  (5)  that 
by  reason  of  sect.  257,  sub-sect.  3,  of  the  Muni- 
cipal Corporation  Act  1882,  he  was  not  entitled 
to  be  enrolled  as  a  burgess  jot  citizen  of  the  city 
of  Oxford.  The  revising  barrister  found,  amongst 
other  facts  established  by  evidence,  that  rates 
were  paid  for  the  whole  year  by  the  under- 
giwiuates,  either  directly  or  indirectly,  and  in 
some  colleges,  where  the  value  of  the  rooms  per- 
mitted, the  inhabited  house  duty  as  well.  Ihat 
at  the  end  of  each  term  the  undergraduate  was 
required  to  vacate  his  rooms ;  and,  in  the  same 
way,  when  the  term  began  he  was  required  to 
return  to  them.  During  vacation  an  under- 
graduate could  not  reside  in  his  rooms  without 
permission,  but  he  was  allowed  to  keep  in  them 
nis  furniture  and  personal  effects,  and,  in  that 
sense,  to  occupy  them.  The  tenure  of  an  under- 
graduate's rooms  was  subject  to  good  behaviour 
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and  the  requiremeiits  of  disoipline,  of  which  the 
college  authorities  constituted  themselves  the 
sole  3udges. 

The  revising  hamster  held,  as  a  matter  of  law, 
that  the  claimant  was  not  on  the  15th  July  last, 
and  had  not  during  the  whole  of  the  preceding 
twelve  months,  been  an  inhabitant  occupier  as 
"  owner  or  tenant "  of  any  dwelling-house  within 
the  borough,  as  required  by  the  Kepresentation 
of  the  People  Act  (30  &  31  Vict.  c.  102),  s.  3,  sub- 
sect.  2.  He  also  held,  on  the  authority  of 
Dtira/nt  v.  Cart&r  (29  L.  T.  Eep.  N.  S.  681;  L. 
Eep.  9  C.  P.  261),  that  he  had  not  been  an 
"  inhabitant  occupier  "  of  a  dwelling  -  house 
within  the  borougn  for  the  whole  of  the  twelve 
months  preceding  the  15th  July  last,  within  the 
meaning  of  the  Act  above  referred  to,  viz.,  30  & 
31  Vict,  c,  102,  s.  3,  sub-sect.  2.  He  further  held 
that  sect.  15  of  the  Eegistration  Act  1885,  what- 
ever might  be  its  effect  upon  sect.  78  of  the  Act 
of  2  &  3  Will.  4,  c.  45,  had  no  effect  upon  sect. 
257,  sub-sect.  3,  of  the  Municipal  Corporation  Act 
1882,  which  provides  that  nothing  in  that  Act 
shall  entitle  any  person  to  be  enrolled  a  citizen  of 
the  city  of  Oxford  by  reason  of  his  occupation 
of  any  rooms,  chambers,  or  premises  in  any 
college  or  hall  of  the  University.  He  therefore 
held  that  the  claimant  was  not  entitled  to  have 
his  name  retained  on  the  occupiers  lists. 

Crump,  Q.C.  (with  him  H.  Young)  for  the  ap- 
pellant Banks. — It  is  submitted  that  a  groat 
distinction  exists  between  the  case  of  an  under- 
graduate of  an  academical  institution  like  a 
college  at  the  University,  and  that  of  officers  in 
the  army,  who,  on  entering  the  military  service, 
are  bound  by  its  regulations,  which  are  law.  In 
the  latter  case,  there  is  no  question  of  discretion, 
and  a  man  when  he  accepts  service  accepts  a 
service  governed  by  law.  The  law  says  he  shall 
not  leave  his  station,  and  that  is  a  hard,  binding 
law,  which  a  man  knows  will  affect  him.  The 
Legislature  obviously  intended  undergraduates 
to  have  the  franchise,  and  they  knew  the  position 
of  students  perfectly  well ;  they  knew  their  status, 
and  determined  to  remove  by  statute  the  dis- 
qualifications imposed  by  the  "Reform  Act  1832 : 
but  this  provision  would  be  absurd  if  there  was 
no  qualification.  I  accept  sect.  15  of  the  Regis- 
tration Act  1885  on  the  footing  that  Parliament, 
with  a  full  knowledge  of  the  status  of  the  under- 
graduate, removed  the  existing  disqualification, 
and  therefore  enfranchised  him.  When  the  under- 
graduate enters  the  University,  he  has  assigned  to 
him  rooms  for  which  he  pays  the  whole  year.  The 
rent  paid  is  applicable  to  the  whole  year,  and 
therefore  there  must  be  a  tenancy  for  the  whole 
year.  During  the  whole  year  he  leaves  his  books, 
furniture,  and  effects  in  his  rooms,  and  although 
not  physically  present,  there  is  a  constructive 
tenancy  thereby  created.  It  is  a  mere  actbdemical 
restriction,  that  as  academical  instruction  is  not 
going  on  during  vacation  the  undergraduate 
should  not  be  in  residence  during  that  period. 
All  these  restrictions  are  merely  disciplinary,  and 
do  not  affect  the  tenancy.  If  the  view  taken  by 
the  revising  barrister  is  accepted  by  the  court  as 
correct,  it  must  follow  that  if  a  lease  contains  a 
restrictive  covenant  that  the  lessee  shall  not 
inhabit  the  house  for  three  days  in  the  year^  he 
will  lose  his  right  as  a  parliamentary  voter.  For 
these  reasons  the  decision  of  the  revising  barrister 
ought  to  be  reversed. 


Asquithf  for  the  respondent  Mansell,  was  not 
called  upon. 

Lord  Coleridge,  C.J. — In  these  two  cases  very 
interesting  questions  might  have  been  raised, 
questions  which  have  been  treated  as  of  great  im- 
portance, but  in  the  present  instance  the  point  is 
clear.  By  the  Reform  Act  1832  special  disqualifi- 
cations were  imposed  upon  occupiers  of  college 
rooms;  these  special  disqualifications  were  removed 
in  terms  by  the  Registration  Act  1885,  sect.  15. 
In  the  case  of  Cambridge  the  Cambridge  Award 
Act  1856,  sect.  24,  imposed  an  additional  restric- 
tion, but  this  clause  has  also  been  in  effect 
repealed  by  the  recent  Act.  The  Registration 
Act  1885,  in  providing  that  no  members  of 
the  Universities  shall  be  precluded  from  voting 
in  respect  of  rooms  in  the  Universities  by 
reason  of  the  disabling  clause  contained  in 
the  Reform  Act  1832,  has  left  undergraduates 
in  the  same  position'  as  regards  the  general 
law  of  the  land  as  the  rest  of  the  community. 
The  disqualifying  Act  has  simply,  been  repealed, 
and  the  law  requiring  an  unbroken  residence  for  a 
year#  applies  equally  to  all  persons.  That  is  the 
general  law  of  the  country.  In  the  case  of  Fel- 
lows the  recent  enactment  may  have  a  ^eater 
operation  than  in  that  of  undergraduates  if  they 
reside  the  whole  year.  But  the  mere  removal  of 
the  disability  does  notjplace  the  undergraduates 
in  a  better  position.  He  who  by  special  legisla- 
tion was  heretofore  prevented  from  voting  has 
now,  by  the  general  law  of  the  land,  obtained  the 
right  to  vote;  the  special  disqualification  in  his 
way  has  been  removed,  but  no  other  legislation 
has  been  suspended  in  his  favour.  The  under- 
graduate must  have  resided  during  the  statutory 
period,  and  the  question  is,  has  he  so  resided  for 
a  year  in  his  rooms  P  It  is  clear  that  he  has  not 
done  so,  for  the  general  rule  is  that  he  only  resides 
half  the  year ;  it  rests  entirely  with  the  college 
authorities  whether  he  is  to  be  allowed  to  remam 
in  his  rooms  during  the  vacation  or  not,  and  in 
the  absence  of  the  undergraduate  the  college 
authorities  may  do  what  they  choose  with  his 
rooms.  It  is  clear  that,  whether  by  law  or  by 
contract,  the  undergraduate,  as  a  person,  cannot 
show  that  he  has  complied  with  the  parliamentary 
incident  of  his  tenure;  the  condition  precedent  he 
has  not  fulfilled,  because,  by  the  laws  of  the  Univer- 
sities, he  cannot  comply  with  the  necessary  qualifi- 
cations imposed  by  the  Legislature.  In  the  case  of 
Barnes  v.  Peters  (Ij.  Rep.  4  C.  P.  539)  the  under- 
graduate was  permitted  to,  and  did,  reside  the 
whole  year.  Under  the  present  state  of  the  law,  if 
he  did  reside  the  whole  year  and  otherwise  fulfilled 
the  parliamentary  conditions,  then  he  would  be 
entitled  to  vote.  In  these  cases  the  essential 
condition  precedent  has  not  been  fulfilled,  and 
therefore  the  appellants  are  not  qualified  for  the 
franchise. 

Grove,  J. — I  am  of  the  same  opinion.  The 
revising  barrister  for  Cambridge  finds  that  the 
appellant  is  of  full  age,  and  that  ne  has  occupied  a 
set  of  rooms  in  college  for  the  qualifying  period  at 
a  yearly  rent,  payable  by  three  terminal  payments, 
so  that  jpinmd  facie  he  is  properly  and  tegaHy  en- 
titled to  vote.  Obviously  the  occupant  was  the 
student  occupying.  But  students  are  not  per- 
mitted to  reside  in  their  rooms  during  the  vaca- 
tion.s  without  leave  expressly  granted  by  the  col- 
lege authorities,  and  leave  could  not  be  given 
generally.    It  appears  to  me  that  such  absence  is 
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compulsory,  subject  only  to  permission.  The  rule 
is  prohibitory,  and  interferes  with  the  residence. 
The  case,  therefore,  cannot  be  distinguished  from* 
that  of  officers  in  the  arxny  who*  are  absent  on 
duty  and  cannot  return,  m  both  cases  there  is 
compulsory  absence  from  the  rooms  during  a  por- 
tion of  the  year,  and  in  the  case  of  the  under- 
graduate an  implied  contract  to  be  permitted  to 
leave  his  books  and  effects  in  his  rooms  must  be 
taken  lo  be  part  of  the  tenure.  The  Act  says 
"  shall  inhabit  twelve  months,"  and  it  seems  a 
contradiction  in  terms  to  say  that  a  man  occupies 
as  an  inhabitant  twelve  months,  when  he  contracts 
to  be  there  onlv  six  months.  The  point  appears 
to  my  mind  to  be  too  clear  for  argument. 

Cave,  J. — I  am  of  the  same  opinion.  I  agree 
that  it  is  impossible  to  attach  more  weight  to  the 
removal  of  tne  disqualification  in  respect  of  under- 
graduates than  in  the  case  of  any  other  electors. 
The  only  question  is,  whether  the  claimants  come 
within  the  definition  of  inhabitant  occupiers  for 
the  necessary  period  of  twelve  months.  It  is  ad- 
mitted that  the  residence  is  for  only  six  months. 
Undoubtedly  constructive  residence  nas  been  held 
to  exist,  but  the  principle  is  that  a  man  is  said  to 
be  constructively  resiaent  when  he  has  a  house, 
and  the  power  to  return  to  it  at  his  option,  and 
without  tne  consent  of  anyone.  This  is  not  so  in 
the  case  of  the  undergraduate.  There  is  no  dis- 
tinction, to  my  mind,  Detween  his  case  and  that 
of  a  man  who  puts  it  out  of  his  power  to  return  to 
his  house  at  his  mere  option.  He  is  then  no 
longer  constructively  resident.  The  undergraduate 
has  impliedly  agreed  with  the  authorities  not  to 
return  without  permission,  and  it  is  out  of  his 
power  to  return  without  having  obtained  such 
permission ;  he  cannot  then  be  said  to  be  construc- 
tively resident.  In  my  opinion,  therefore,  the 
revising  barristers  were  right,    and  the  appeals 

must  be  dismissed.  -n    •  •         ^       j» 

DeciBtons  affirmed. 

Solicitors  for  the  appellant  Tanner,  Foaa  and 
Ledeam,  for  J.  E,  L.  Whitehead^  Cambridge. 

Solicitors  for  the  respondent  Carter,  Bean  and 
Nashtior  (hinn  and  Maihew,  Cambridge. 

Solicitors  for  the  appellant  Banks,  atretton  and 
HiUxard,  for  Clialloner  and  Son^  Abingdon. 

Solicitor  for  the  respondent  Mansell,  0.  D. 
jDiidleijy  Oxford. 


FHday,  Od.  30,  1885. 

(Before  Lord  Coleridge,  C.J.,   Gtkove  and 

Cave,  JJ.) 

Adams  (app.)  v.  Ford  (resp.).  (a) 

Parliament  —  Occupation  franchise  —  Industrial 
trainer  of  workhouse  —  Sole  and  exclusive  use 
and  occupation  of  rooms  by  virtue  of  employ' 
ment — Restrictions — MaMer  living  in  the  same 
house— Eepreseniation  of  the  People  Act  1884 
(48  Vict.  c.  3),  s.  3. 

Tlie  industrial  trainer  of  a  workhouse  ai  Exeter, 
during  the  whole  of  the  qualifying  period,  had 
lived  in  and  had  the  sole  and  exclusive  use  and 
occupation  of  two  rooms  set  apaH  for  him  in  the 
workhouse.  The  master  resided  in  the  same 
building  and  held  the  keys,  and  it  was  his  duty 
to  report  the  trainer  to  the  gua/rdians  if  he  re- 
mavr>ed  out  of  his  rooms  after  nine  at  wight ;  but 

(a)  Reported  by  F.  A.  CBAnsHBiH,  Esq.,  BurlBter-at-Law. 


the  m^ister  had  no  power  to  su^end  or  dismiss 
him.  The  guardia/M  also  had  a  board-room  in 
the  building. 

The  revising  barrisier  had  expunged  the  trainer^ s 
name  from  the  occupiers  hst  of  paHiameniary 
voters  for  the  city  of  Exeter. 

Held  {reversing  the  decision  of  the  revising  barrister), 
that  the  claimant  inhahited  a  dwelling-house  by 
virtue  of  his  office,  service,  or  employment,  and  that 
such  dwelling-house  not  being  inhahited  by  any 
person  under  whom  he  served  in  such  office,  service, 
or  emnloymsnt,  he  {the  claimant)  wasoy  virtue  of 
sect,  o  of  the  Representation  of  the  People  Act 
1884  entitled  to  be  registered  as  a  voter. 

This  was  an  appeal  from  the  decision  of  the 
Bevising  Barrister  for  the  city  of  Exeter,  refasing 
to  allow  the  name  of  the  appellant  to  be  retained 
on  the  occupiers  list  as  a  parliamentary  voter  for 
the  borough  of  Exeter,  on  the  ground  that  he  (the 
appellant)  had  not  occupied  as  owner  or  tenant 
the  property  described  in  the  said  list  for  the 
requisite  period  of  twelve  months.  The  appel- 
lant's name  had  been  duly  objected  to  by  the 
respondent. 
The  following  facts  were  proved : — 
1.  The  name  of  the  appellant  appeared  on  the 
said  list  in  the  following  rorm : 


Name  of  Voters 

in  f  nil.  Samame 

being  first 

Flae^  of 
Abode. 

Nature  of 
Qualiflcadon. 

Name  and 

Situation  of 

Qnalilyfaig 

Properly* 

Adams,  John ... 

Union  Work- 
house, Oke- 
hampton-road. 

Dwelling- 
houae. 

Okehampton- 

2.  The  appellant  is  an  industrial  trainer,  ap- 
pointed, paid,  and  employed  by  the  guardians  of 
the  poor  for  the  parish  of  Saint  Thomas  the 
Apostle. 

3.  As  part  of  his  salary  the  appellant  is  allowed 
and  permitted  to  have  the  exclusive  use  and  occu- 
pation of  two  rooms,  namely,  a  sitting-room  and 
bedroom  situate  in  the  main  buildmg  of  the 
workhouse,  and  during  the  whole  of  the  qualify- 
ing period  he  separately  occupied  the  said  rooms 
as  a  dwellm^,  1^  virtue  of  his  employment  as 
industrial  tramer  at  the  said  workhouse. 

4.  The  guardians  reserve  another  room  in  the 
main  building  of  the  workhouse,  which  they  use 
as  a  board-room. 

5.  The  master  of  the  said  workhouse  (also  ap- 
pointed, paid,  and  employed  by  the  said  guardians 
of  the  poor)  resided  in  other  rooms,  situate  in 
another  part  of  the  said  workhouse  bmldiug. 

6.  By  the  Poor  Law  Orders  it  is  the  duty  of  the 
master  of  the  workhouse  to  receive  from  the 
porter  the  keys  of  the  workhouse  at  nine  o*clock 
every  night,  and  to  deliyer  them  to  him  again  at 
six  o'clock  every  morning,  or  at  such  hours  as 
shall  from  time  to  time  be  fixed  by  the  guardians. 

7.  The  appeUuit  could  not  stay  out  of  his  rooms 
after  the  hour  of  nine  o'dock  in  the  erenxng 
without  the  permission  of  the  master  of  the 
workhouse.  If  he  did  stay  out  without  such 
permission,  the  master  would  have  no  power  to 
suspend  or  dismiss  him,  but  would  report  the 
matter  to  the  guardians,  who  would  deal  with  it 
either  by  reprimand  or  dismissal.  Save  in  this 
respect  the  appellant  was  not  subject  to  the 
orders  or  co&trol  of  the  master  of  the  said  work- 
house. 

It  was  contended  by  the  objector  that  the  ap- 
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pellant  was  a  lodger  of  the  rooms  allotted  to  him, 
by  reason  of  the  master  of  the  workhonse  (his 
official  superior)  residing  in  another  part  of  the 
same  building,  and  controlling  the  appellant  in 
his  right  of  ingress  and  egress  to  and  from  the 
said  premises. 

It  was  contended  on  behalf  of  the  appellant 
that  he,  having  inhabited  the  rooms  in  question, 
and  having  had  the  separate  use  and  occupation 
of  the  same  for  the  necessary  period  by  virtue  of 
his  office  and  employment,  and  his  employers 
(the  guardians  of  the  poor)  not  having  innabited 
the  said  rooms  or  the  said  main  building  of  the 
workhouse,  was  by  virtue  of  sect.  3  of  the  Repre- 
sentation of  the  reople  Act  1884  an  inhabitant 
occupier  of  a  dwelling-house  as  tenant. 

The  revising  hamster  decided  that  the  resi- 
dence of  the  master  of  the  workhouse  (the  official 
superior  of  the  appellant)  was,  in  law,  the  resi- 
dence of  his  employers  (the  guardians  of  the 
poor),  and  the  fact  that  the  appellant  had  no 
right  to  stay  out  of  his  rooms  after  nine  o'clock 
at  night  without  the  permission  of  the  master, 
and  being  liable  to  be  reported  if  he  did  so,  was 
an  exercise  of  control  sufficient  in  law  to  prevent 
his  being  an  occupying  tenant  of  a  dwelling-house 
within  the  meaning  of  the  Bepresentation  of  the 
People  Act,  and  he  expungea  the  name  of  the 
appellant  from  the  occupiers  list  of  parliamentary 
voters  for  the  said  city. 

Foote  for  the  appellant. — ^The  revising  barrister 
ought  to  have  allowed  the  claim.    !Neither  the 
guardians  of  the  poor  nor  the  master  of  the  work- 
house exercise  any  control  over  the  person  of  the 
claimant,  but  only  over  his  premises,  and  there 
is  no  finding  that  anybody  has  a  right  to  enter 
these.    As  to  his  not  being  allowed  to  remain  out 
after  nine  o'clock  at  night  without  the  permiission 
of  the  master,  that  is  merely  a  disciplinary  regu- 
lation ;  even  if  he  does  remain  out  without  such 
leave  after  that  hour,  there  is  no  physical  impos- 
sibility of  his  returning.    The  oiUy  consequence 
would  be  that  he  would  oe  liable  to  be  dealt  with 
by  the  guardians,  who  might  exercise  their  powers 
of  reprimanding  or  dismissing  him.  As  to  tne  fact 
that  the  master  of  the  workhouse  resides  in  the 
same  building,  that  is  not  sufficient  to  exclude 
the  present  claim,  for  the  master  is  not  a  person 
under  whom  the  claimant  serves.     He  serves 
under  the  guardians  of  the  poor ;  this  the  revis- 
ing barrister  found  as  a  fact,  and  it  cannot  be  said 
that    the   workhouse   is   the   residence   of  the 
guardians  by  the  mere  fact  of  their  reserving  one 
room  in  the  main  building  as  a  board-room  jaor 
the  transaction  of  business. 

The  Hon.  Bernard  Coleridge  for  the  respondent. 
---The  fact  that  the  claimant's  official  superior 
lives  in  the  same  house,  the  whole  worknouse 
being  one  separate  and  distinct  building,  and  not 
subdivided  mto  sets  of  dwelling-houses  as  in  the 
case  of  barracks,  is  sufficient  to  exclude  the 
present  claim.  The  claimant  occupies  his  premises 
under  restrictions,  by  reason  of  Tniich  he  is  under 
the  master  of  the  workhouse,  who  is  his  official 
superior.  It  is  the  duty  of  the  master  to 
watch  over  the  claimant,  and  to  report  him  for 
breach  of  duty  or  the  like,  and  it  is  conceived 
that  the  claimant  serves  under  him  as  his 
superior.  For  these  reasons  it  is  submitted  that 
the  decision  of  the  revising  barrister  ought  to  be 
upheld. 


Lord  Coleridge,  C.J. — I  confess  that  I  am 
unable  to  feel  any  doubt  that  the  revising 
barrister  was  wrong.  The  appellant  claims  under 
sect.  3  of  the  Eepresentation  of  the  People  Act 
1884,  which  enacts  that,  where  a  man  himself  in- 
habits any  dwelling-house  by  virtue  of  any  office, 
service,  or  employment,  and  the  dwelling-house  is 
not  inhabited  by  any  person  under  whom  such 
man  serves  in  such  office,  service,  or  emploj^ent, 
he  shall  be  deemed  for  the  purposes  of  the  Repre- 


sentation of  the  People  Acts  to  be  an  inhabitant 
occupier  of  •  such  dwelling-house  as    a    tenant. 
Now,  it  is  already  sufficiently  established  that 
dwelling-house   is    not    necessarily    a    separate 
dwelling-house,  nor  yet  a  portion  of  a  dwelling- 
house  structurally  severed  from  the  main  build- 
ing ;  but  the  word  dwelling-house  is  satisfied  by 
part  of  a  dwelling-house  of  which  a  person  h&a 
the  sole  and  exclusive  possession.    There  is  no 
doubt  that  the  claimant  inhabits  by  virtue  of  his 
office,  but  he  does  not  inhabit  a  dwelling-house  so 
as  to  enable  him  to  vote  if  the  dwelling-house  is 
also  inhabited  by  a  person  under  whom  he  serves ; 
he  is  therefore  entitled  to  the  franchise  unless  he 
is  deprived  of  it  under  the  latter  part  of  the 
enactment.     But  all  that  appears  is,  that   the 
master  lives  in  the  house,  as  also  does  the  indus- 
trial trainer,  and  it  is  true  that  he  is  in  a  certain 
very  limited  sense  his  official  superior.    But  the 
only  superiority  he  has  is  that  he  has  the  duty  of 
reporting  to    the    guardians    if   the   industrial 
trainer    is  out   without  permission    after  nine 
o'clock  at  night ;  he  has  no  power  to  suspend  or 
dismiss  him;  all  he  can  do  is  to  report  to  the 
common  employers  and  superiors  of  both,  namely, 
the  guardians.    The  master,  it  seems  clear  to  me, 
does  not  inhabit  the  whole  house,  nor  is  he  a 
person  under  whom  the  trainer  serves  in   his 
office,  service,  or  employment.    Again,  the  board 
of  guardians  occupy  only  so  much  of  the  house 
as  is  necessary  for  them  to  transact  their  busi- 
ness, and  it  is  plain  that  they  do  not  inhabit  so  as  to 
exclude  the  claimant.    I  think,  therefore,  that 
on  both  grounds  the  revising  barrister  came  to  a 
wrong  conclusion. 

Grove  and  Cave,  JJ.  concurred. 

Appeal  allowed. 

Solicitor  for  the  appellant,  S.  B.  Hamilton,  for 
J,  W,  Friend,  Exeter. 

Solicitors  for  the  respondent,  J.  E,  Fox  and 
Co.,  for  H.  and  J?.  J»  Ford,  Exeter. 


Friday,  Oct.  30, 1885. 

(Before  Lord  Coleridge,  C.J.,  Grove  and 

Cave,  JJ.) 

Magarrill  (app.)  v.  Overseers  op  Whitehaven 
and  Preston  Quarter  (resps.).  (a) 

Pa/rllament-^  Borough  voter — Parochial  rdief-^ 
BiequaXification— Reform  Act  1832  (2^3  Wia,  4, 
c.  45),  B.  36. 

The  claimant,  an  ahh^bodied  pauper,  havvng 
applied  to  the  relieving  oficerfir  work,  was  set 
by  the  taakmaater  to  8tone-breaking,for  which  he 
was  paid  out  of  the  funds  forming  part  of  the 
parochial  funds  for  the  relief  of  the  poor.  The 
gua/rdians  were  unable  to  sell  the  stone  at  a 
remunerative  rate. 

(a)  Reported  by  F.  A.  OlAUiSBiiH.  Eiq.,  B«Tlst«r«(-LAW. 
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HMy  that  tlie  payments  made  hy  Hie  auardians  to 
the  claimant  constituted  pa/rochial  relief,  and  thai 
therefore,  under  sect.  36  of  the  Reform  Act  1832,  lie 
was  disqualified  from  being  registered  as  a  voter. 

Tuis  was  an  appeal  from  the  decision  of  the  Ee- 
vising  Barrister  for  Cumberland  and  Westmore- 
land, refusing  to  allow  the  name  of  the  appellant 
to  be  retained  on  the  register  of  voters  for  the 
borough  of  Whitehaven  on  the  ground  of  paro- 
chial relief. 

The  case  stated  that  James  Magarrill,  married 
man  with  three  children,  applied  to  the  relieving 
officer  for  Whitehaven  for  work.    The  relieving 
officer  gave  Magarrill  a  ticket  headed  **  White- 
haven Union.    Number  on  relief  list,  19.    Page 
on  application  book,  159.   Eighth  week  of  quarter 
endinfl:  Midsummer  1885.     To  Mr.  Robert  Wilson, 
taskmaster  to  Whitehaven   Guardians.      Please 
allow  James  Magarrill,  aged  32,  of  83,  Newtown, 
to  break  four  bushels  of  stones  per  day,"  direct- 
ing him  to  take  the  ticket  to  the  taslonaster  of 
the  union,  who  set  Magarrill  to  stone-breaking. 
Magarrill  in  the  course  of  his  employment  brings 
back  the  ticket  at  the  end  of  the  day  and  obtains 
one  shilling  and  threepence,  which  one  shilling 
and  threepence  is  paid  by  the  relieving  officer  out 
of  the  funds  f ormmg  part  of  the  parochial  funds 
for  the  relief  of  the  poor.    This  employment  con- 
tinued for  six  weeks,  during  which  time  there  was 
great  distress  in  the  district.    The  stones  to  be 
broken  were  collected  by  Magarrill,  under  the 
supervision  of  the  taskmaster,  and  brought  to  a 
yard  in   Whitehaven,    hired   expressly   by    the 
guardians,  and  there  broken.   The  guardians  have 
advertised  these  broken  stones  for  sale,  and  the 
only  offer  they  have  received  is  one  shilling  and 
sixpence  per  ton,  which  would  only  recoup  them 
for  money  spent  in  the  operation.    The  guardians 
are  bound  by  Out-door  Kelief  Kegulation  Order, 
article  6,  which  prohibits  the  allowing  relief  to 
an  able-bodied  male  pauper  out  of  the  workhouse 
unless  he  be  set  to  work  and  kept  at  work  by  the 

faardians.as  long  as  he  continues  to  receive  relief, 
he  guardians  are  paying  rent  for  the  yard.  The 
boam  act  upon  the  principle  that  every  payment 
made  by  them  to  paupers  assumes  the  form  of 
relief,  not  of  wages,  and  consequently  must  be 
measured  by  the  wants  of  the  applicant,  and  not 
by  the  quantity  of  work  done.  In  conformity 
with  this  principle  the  able-bodied  pauper  who 
has  more  than  two  children  receives  threepence 
per  day  more  than  others  for  each  child  above  that 
number. 

Asquith  for  the  appellant. — It  is  submitted  that 
the  monev  paid  by  the  guardians  to  the  claimant 
was  paid  by  way  of  wages  for  work  done,  and  that 
money  so  received  does  not  constitute  receipt  of 
parochial  relief  so  as  to  disqualify  under  sect.  36 
of  the  Beform  Act  1832.  The  guardians  employed 
him  and  paid  him  wages  at  a  certain  fixed  rate. 
The  question  is,  was  this  parochial  relief  so  as  to 
disqualify?  The  principle  to  be  deduced  from 
Kemp*8  case  (Perry  &  Knapp*s  Election  Cases, 
p.  128)  would  seem  to  be,  that  under  similar  cir- 
cumstances there  is  not  necessarily  a  disqualifica- 
tion, though  the  vote  in  that  case  was  held  bad. 
There  it  was  found  that  the  claimant's  ordinary 
wages  would  have  nearly  doubled  what  he 
received  from  the  guardians.    He  ^o  referred  to 

Taylor^s  case,  1  Power.  Bodwell,  &  Dew  Election 
Gases,  p.  156 ; 


Harrison  v.  Carter,  35  L.  T.  Eep.  N.  S.  511 ;  2  C.  P. 
Div.  26 ;  46  L.  J.  57,  C.  P. 

No  counsel  appeared  on  the  other  side. 

Lord  Coleridge,  C.J. — ^There  is  no  doubt  that 
the  revising  barrister  was  right.  It  is  no  part  of 
the  duty  of  the  guardians  to  provide  stones  for 
roads,  but  it  is  their  duty  to  find  work  for  able- 
bodied  persons  to  whom  they  grant  relief.  This 
they  have  done.  It  is  found  that  they  employed 
the  claimant  at  a  rate  unremunerative  to  them- 
selves. As  far  as  the  ratepayers  are  concerned, 
they  have  received  nothing  in  return  for  the 
relief,  but  it  was  given  not  as  a  measure  of  the 
work's  value,  nor  as  a  fair  price,  but  according  to 
the  claimant's  need  and  the  number  of  his 
children.  The  guardians  cannot  give  relief  with- 
out work ;  but  the  relief  given  has  no  reference 
to  the  value  of  the  work,  and  probably  is  far 
beyond  it.  In  this  case  there  was  a  receipt  of 
parochial  relief  so  as  to  disqualify.  The  appeal 
must  therefore  be  dismissed. 

Grove  and  Cave,  JJ.  concurred. 

Decision  affirmed. 

Solicitors  for  the  appellant,  Helder  and  Boherts 
for  E.  Atter,  Whitehaven. 


Friday,  Oct.  30, 1886. 

(Before  Lord  Coleridge,  C. J.,  Grove  and 

Cave,  JJ.) 

Baker  (app.)  v.  The  Town  Clerk  of  Monicouth 

(resp.).  (a) 

Parliament — Borough  voter — Receipt  of  aZw«— Pw- 
qualifi^sation—Reform  Act  1832  (2^3  Will.  4, 
c.  45),  8.  36. 

The  occtipier  of  an  almshouse  belonging  to  a  privale 
charity,  regulated  under  a  scheme  a^pproved  by  the 
Board  of  Cliarity  Commissioners,  claimed  to  be 
registered  as  the  occupier  of  a  dweUing-Jtouse. 
Tiie  scheme  provided  tluU  the  abnsliou^es  should 
be  for  the  occupation  of  twenty  alms  people,  being 
poor  single  persons  of  good  character,  who  shotdd 
Dave  resided  in  the  town  or  borough  oj  MmimotUh 
without  having  received  any  parochial  relief 
during  the  period  of  not  less  than  two  years  next 
preceding  the  time  of  tlieir  appointment,  and  who, 
from  certain  causes,  should  be  v/nable  to  maintain 
themselves  by  their  own  exertions.  The  appcMii' 
mentwobs  to  be  for  life,  unless  re/moved  for  itiwcon- 
dud,  and  ea^h  alms  person  was  to  receive  from 
eighl  to  twelve  shillings  a  week,  as  well  as  a  cer^ 
tain  amxmnt  of  coals  andclothitig.  The  claimant 
had  been  an  inmate  since  1875. 

Held,  that  this  was  a  receipt  of  alms  which,  by  the 
law  of  Parliainent,  disqualified  from  being  regis- 
tered as  a  voter  under  sect.  36  of  the  Brform 
Act  1832. 

Harrison  v.  Carter  (36  L.  T.  Bep.  N.  S.  611 ;  2  0.  P. 
Div.  26 ;  46  i^.  J.  57,  O.  P.)  approved. 

This  was  an  appeal  from  the  decision  of  the  Eevis- 
ing  Barrister  for  the  borough  of  Monmouth,  who 
disallowed  the  claim  of  the  appellant  and  six 
others  to  be  placed  on  the  register  of  voters  for  the 
borough  of  Monmouth.  He  stated  the  following 
cases:— 

1.  John  Baker's  name  was  duly  published  on 
the  K.  I.  occupation  list  of  claimants  to  vote  in  the 
election    of    a   member  of    Parliament  for  the 

(a)  Reported  by  F.  A.  GiLAiLSSEni,  Es^.,  BarrlBter-at-lAir. 
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borough  of  Monmouth  in  respect  of  his  occupation 
of  a  dwelling-house,  as  follows : 


Name  of  Claim- 
ant in  fall,  Sur- 
name beingflrst. 

Baker,  John 


Place  of 
Abode. 


Natara  of 
QnalUleation 


t 


Deacription  of 
Qualffying 
Property. 


Weirhead-Btreet 


Dwelling- 
hoaae 


IWelrhead-Btroet. 


2.  The  said  John  Baker  was  duly  objected  to  on 
thft  ground  that  he  had  within  twelve  months 
next  previous  to  the  15th  July  1885  received  alms 
which,  by  the  law  of  Parliament,  disqualified  him 
from  voting  in  the  election  of  a  member  to  serve  in 
Parliament. 

3.  The  ^ts  upon  which  this  objection  was 
founded  and  proved  were  the  following : — 

John  Baker  is  an  occupier  of  one  of  the  alms- 
houses belonging  to  the  charity  called  "The 
Almshouse  and  Free  Grammar  School  of  William 
Jones  at  Monmouth,  in  the  county  of  Monmouth." 
This  charity  is  regulated  under  a  schemo  approved 
and  established  by  the  Board  of  Charity  Commis- 
sioners for  England  and  Wales  as  the  scheme  for 
the  regulation  of  the  said  charity,  and  which  is  set 
forth  in  the  schedule  to  an  order  of  the  said 
board,  dated  the  26th  June  1868.  A  copy  of  such 
scheme  is  appended  to,  and  forms  part  of  this  case. 

4.  The  material  portions  of  such  scheme  are  as 
follows : 

Seot.  8.  The  almBhotise  btdldings  belonging  to  the 
oharity  shall  be  appropriated  and  used  for  the  ooonpa- 
tion  of  twenty  alms  people,  ten  of  whom  shall  be  men 
and  ten  women,  bein^  respectiyel^jr  poor  single  persons 
of  good  character,  widowers,  or  widows,  or  never  having 
been  married,  who  shall  have  resided  in  the  town  or 
borongh  of  Monmonth  without  having  receiv^  any 
parochial  relief  during  the  period  of  not  less  than  five 
years  next  preceding  the  time  of  their  appointment,  and 
who  from  age,  ill-health,  accident,  or  infirmity,  shall  be 
unable  to  maintain  themselves  by  their  own  exertions, 
with  a  preference  for  those  persons  who  being  otherwise 
qualified  as  aforesaid  shaU  have  become  reduced  by 
misfortune  from  better  circumstances.  For  want  of  a 
sufficient  number  of  duly  qualified  candidates  resident 
in  the  town  or  borough  of  Monmouth,  residents  having 
the  qualifications  in  the  county  of  Monmouth  shidl  be 
eligible  for  appointment. 

Sect.  9.  There  shall  be  paid  to  each  alms  person,  out 
of  the  income  of  the  charity,  such  a  weekly  sum  being 
not  less  than  8ff.,  and  not  more  than  128.,  as  shall  be 
fixed  and  determined  from  time  to  time  by  the  governors, 
and  each  alms  person,  in  addition  to  such  weekly  stipend, 
shall  be  provided  by  the  governors  with  two  tons  of 
coal  annually,  and  with  a  doth  cloak  and  escutcheon 
or  badge  (such  as  has  been  heretofore  worn)  at  Christ- 
mas in  every  alternate  year.  The  cloak  of  each  alms 
person,  with  the  escutcheon  or  badge  worn  thereon, 
shall,  however,  remain  the  property  of  the  governors, 
and  phall  be  delivered  to  toe  successor  of  such  alms 
person  upon  his  or  her  appointment. 

Sect.  10.  Within  the  period  of  three  calendar  months 
from  the  occurrence  of  every  vacancy  in  the  almshouses 
the  visitors  shall  elect  a  duly  qualified  person  to  fill 
such  vacancv,  at  a  special  meeting  to  be  neld  for  the 
purpose,  and  shall  cause  every  such  election  to  be  forth- 
with notified  to  the  governors  for  approval  and  confir- 
mation, without  which  the  same  sh^  not  be  complete. 
In  default  of  such  election  being  so  made  and  notified 
by  the  visitors  to  the  governors  before  the  expiration  of 
tnree  calendar  months  after  occurrence  of  a  vacancy  in 
the  almshouse,  the  appointment  shall  for  that  occasion 
be  made  by  the  governors. 

Sect.  17.  If  any  alms  person  shall  be  guilty  of  in- 
sobriety, insubordination,  breach  of  rules,  or  immoral 
or  unbecoming  conduct,  or  shall,  in  the  opinion  of  the 
visitors,  from  any  cause  become  disqualified  from  retain- 
ing his  or  her  apoointment,  or  if  in  any  case  it  should 
appear  that  any  alms  person  has  been  appointed  without 
having  the  required  qualifications,  the  visitors,  upon 


proof  thereof  to  their  satisfaction,  may  remove  such 
alms  person,  and  take  possession  of  the  house  or  tene- 
ment occupied  by  him  or  her,  and  may  proceed  to  elect 
another  alms  person  in  his  or  her  place,  or  in  any  such 
case  (except  that  of  disqualification)  the  visitors  may, 
if  they  so  think  fit,  direct  that  the  payment  of  the 
stipend  of  such  alms  person  shall  be  suspended,  either 
whoUv  or  in  part,  during  such  time  as  they  shall  think 
fit  and  expedient. 

5.  John  Baker  was  duly  elected  by  the  visitors 
to  fill  a  vacancy  in  one  of  the  said  almshouses  on 
the  17th  Dec.  1875,  and  such  election  was  subse* 
quently  approved  of  and  confirmed  by  the 
governors,  and  he  thereupon  entered  into  the 
occupation  of  one  of  the  said  almshouses  and  has 
contmued  to  occupy  the  same  ever  since,  and  has 
been  during  the  same  period,  and  now  is,  in  receipt 
of  the  sum  of  10«.  per  week  out  of  the  funds  of 
the  said  charity  in  pursuance  of  the  provisions  of 
clause  9  of  the  scheme. 

John  Baker's  claim  was  in  respect  of  his  occu- 
pation of  the  almshouse  aforesaia. 

6.  Upon  objection  taken  that  John  Baker's 
occupation  of  the  said  almshouse  and  receipt  of 
the  weekly  sums  aforesaid  constituted  a  receipt  of 
alms  such  as  incapacitated  the  said  John  Baker 
from  being  registered  as  a  voter,  the  revising 
barrister  upheld  the  objection  and  expunged  the 
name  of  the  said  John  Baker  from  the  list  of 
claimants  accordingly. 

If  the  court  should  be  of  opinion  that  the  revising 
barrister  was  wrong  in  striking  out  the  name  of 
the  claimant,  his  name  is  to  be  re-inserted  in  the 
list  of  voters  for  the  borough  of  Monmouth. 

W.  Daniell  for  the  appellant. — ^There  is  in  this 
case  no  receipt  of  alms  such  as  to  disqualify  the 
claimant  under  sect.  36  of  the  Reform  Act  1832. 
It  is  a  gjeneral  nrinciple  with  regard  to  charitable 
foundations  and  endowments  that  those  only  dis- 
qualify whose  funds  form  a  part  of  the  general 
parish  resources  for  the  relief  of  the  poor,  and 
are  managed  by  the  overseer  or  other  officer 
whose  duty  it  is  to  provide  for  and  pay  the 
paupers  in  the  same  manner  as  if  the  funds  had 
oeen  the  produce  of  the  parish  rates.  The  charity 
here  is  no  relief  to  the  parish,  and  is  totally  inde- 
pendent of  the  parish  officials ;  it  is  not  an  annual 
charity,  but  a  fixed  bounty.  This  case  is  dis- 
tinguishable from  Harrison  v.  Garter  (35  L.  T.  Biep. 
N.  S.  511;  2  C.  P.  Div.  26;  46  L.  J.  57,  C.  P.), 
where  the  funds  in  question  were  distributed  to 
the  poorest  inhabitants  of  the  parish.  Here  the 
almshouse  people  are  not  necessarily  of  the 
poorest,  nor  for  two  years  previous  to  the  time  of 
their  appointment  must  they  have  been  recipients 
of  parochial  relief.  Lindley,  J.,  in  his  judgment 
in  that  case  says  that  there  are  three  elements 
of  disqualification  —  poverty,  the  receipt  of 
alms,  and  the  absence  of  that  independence 
essential  to  the  qualification  of  a  voter.  It  is 
submitted  that  these  elements  of  disqualifi- 
cation do  not  exist  in  the  present  case.  The 
visitors  have  a  discretion  in  selecting  the  alms 
people,  who  when  chosen  are  entitled  perma- 
nently to  receive  the  charity,  and  they  can- 
not then  be  said  to  be  in  a  state  of  indigence  or 
abject  poverty.  Again,  the  distribution  of  the 
bounty  does  not  interfere  with  the  freedom  of 
voting,  for  when  a  man  is  once  elected  he  is  there 
presumably  for  life  and  in  a  stat.e  of  perfect  inde- 
pendence as  regards  his  vote.  After  election  the 
possession  of  the  house  and  the  receipt  of  from 
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eight  to  twelve  shillings  a  week  are  matters  of 
right,  and  are  not  of  an  eleemosynary  character : 

Smith  V.  Hatt,  9  L.  T.  Bep.  N.  S.  418$  83  L.  J. 
59,  C.  P. ;  15  C.  B.  N.  8.  59. 

Moreover  the  fact  that  the  occupation  is  partly 
of  an  eleemosynary  character,  e,  g,,  by  the  gift  of 
clothes,  coals,  &c.,  and  the  fact  that  the  inmates 
are  subject  to  certain  rales,  will  not  deprive  such 
inmates  of  the  franchise,  if  they  substantially 
occupy  as  owners  and  are  not  liable  to  a  motion 
or  change  from  the  houses  once  granted  to  them : 

Fryer  t.  Bodenham,  10  L.  T.  Bep.  N.  S.  645 ;  L. 
Bep.  4  C.  P.  529. 

The  charity  is  for  a  particular  class  of  persons,  and 
not  for  the  general  relief  of  anyjperson  who  might 
be  burdensome  to  the  parish.  For  these  reasons 
this  is  a  case  where  the  tenure  is  of  such  a  certain 
character  that  the  inmates  of  these  almshouses 
are  entitled  to  be  put  on  the  register,  and  the 
decision  of  the  revising  barrister  ought  to  be 
reversed. 

No  counsel  appeared  on  the  other  side. 

Lord  Coleridge,  C.  J. — I  think  that  the  revising 
barrister  was  right,  and  that  the  claimant  does 
come  within  sect.  36  of  the  Beform  Act  1832, 
which  enacts  that  no  person  shall  be  entitled  to 
be  registered  in  any  year  as  a  voter  in  the  election 
of  a  member  to  serve  in  Parliament  for  any 
county,  city,  or  borough,  who  shall  within  twelve 
calendar  months  next  previous  to  the  last  day  of 
July  in  such  year  have  received  parochial  relief 
or  other  alms  which,  by  the  law  of  Parliament, 
now  disqualify  from  voting.  I  do  not  think  it 
necessary  to  repeat  what  I  said  in  Harrison  v. 
Carter  (35  L.  T,  Bep.  N.  S.  511 ;  2  C.  P.  Div.  26 ; 
46  L.  J.  57,  C.  P.) ;  I  adhere  to  the  judgment  I 
delivered  in  that  case.  It  is  not  the  mere  receipt 
of  eleemosynary  relief  that  disqualifies  a  man  from 
voting,  otherwise  fellows  of  colleges  might  be 
disqualified,  for  they  are  in  one  sense  in  receipt  of 
alms ;  but  what  receipt  of  alms  will  disqualify  is  a 
question  which  depends  upon  the  circumstances 
of  each  particular  case.  Tnere  are  cases  in  which 
persons  of  extreme  indigence  are  kept  from  paro- 
chial relief  in  the  almshouses  by  some  charity  to 
which  they  are  entitled.  The  question  is  whether 
in  this  case  the  alms  disqualify  the  recipient 
from  exercising  the  franchise.  I  think  that  they 
do,  for  the  qualification  is  that  the  inmates  shall 
be  poor  single  persons  of  good  character,  who 
shall  have  resided  in  Monmouth  without  having 
received  any  parochial  relief  during  the  period  of 
two  years  next  previous  to  the  time  of  their  ap- 
pointment, and  who,  from  various  causes,  are  un- 
able to  maintain  themselves  by  their  own  exertions. 
I  think,  therefore,  that  the  revising  barrister  was 
right  in  holding  the  claimant  disqualified. 

Gbove,  J.— I  concur.  Sect.  36  of  the  Beform 
Act  1882  expressly  specifies  other  relief  or  alms 
than  parochial.  It  is  not  a  matter  of  right  but  of 
pure  charity.  I  agree  with  the  judgments  in 
jffa/rrison  v.  Carter,  and  that  it  was  a  question  of 
fact  for  the  revising  barrister,  and  one  which  he 
decided  rightly. 

Cave,  J. — ^I  am  of  the  same  opinion.  I  euu.  rely 
agree  with  Harrison  v.  Carter.  Each  case  must 
depend  upon  its  own  circumstances.  Here  it 
apx)ears  that  it  was  necessary  that  the  inmates 
should  have  been  poor  "  persons  unable  to  support 
themselTes,"  and  persons  unable  to  support  them- 


selves   are    surely    in   extreme  indigence.    The 
claimants  are  clearly  on  the  wrong  side  of  the  line. 

Decision  affirmed. 

Solicitors  for  the  appellant,  Gihhs  and  Whiie,  for 
Powles  and  Vizard,  Monmouth. 


Oct.  28,  29,  30,  and  Nov.  5, 1885. 

(Before  Lord  Colekidge,  C.J.,  Ghove  and 

Cave,  JJ.) 

Atkinson  (app.)  v.  Collabd  (resp.). 

Sedgwick  (app.)  v.  Neville  (resp.). 

LouRY  (app.)  V.  Collabd  (resp.).  (a) 

Pa/rliament — Occupation  franchise — Soldiersliving 
in  barracks  hy  virtue  of  service  —  Inhabiiing 
separate  rooms  in  a  block — Soldiers  of  suverior 
rank  i'nluibiting  other  rooms  in  same  bloch-^ 
Restrictions  —  Bights  of  entering  the  rooms  — 
Parliam£ntary  and  Municipal  Registration  Ad 
1878  (41  ^  42  Vict.  c.  26),  s.  ^—Bepreseniation 
of  tJie  People  Act  1884  (48  Vid.  c.  3),  s.  3,  and 
s.  9,  stib-sect.  9. 

Sect.  3  of  the  Representation  of  the  Peoole  Ad 
1884  enads  that  "  where  a  man  himself  inhahUs  a 
dwelMng-house  by  virtue  of  any  qjfice,  service,  or 
employment,  amd  tlie  dweUing-Jwuse  is  not  in' 
hahited  by  a/ny  person  under  whom  su^  man 
serves  in  such  omce,  service,  or  employment,  he 
shall  be  deemed,  for  the  purposes  of  this  Ad  and  of 
the  Representaiion  of  the  People  Acts,  to  be  an 
inhabitami  occupier  of  such  dwelling-house  as  a 
tenant." 

The  claimants,  commissioned  and  non-commissionei 
officers  vn  Uie  army,  as  such  had  seoaraidy  occur 
pied  rooms  in  barracks  during  the  qualifying 
period ;  superior  officers  occupied  quarters  in  the 
same  building,  and  the  comma/nding  oflicer  lived 
in  a  detached  house  ufithin  the  barrack  indosure. 
The  rooms  were  liable  to  be  entered  by  the 
msdical  and  certain  superior  officers  for  purposes 
of  inspection  omd  enforcing  order,  and  the  occu- 
pa/nts  were  subjed  to  various  discipUnary  redric- 
tions. 

Held,  thai  tJie  claimants  occupied  tlieir  quaaiers  by 
virtus  of  their  service,  within  sect,  3  ojthe  Repre- 
sentation  of  the  People  Act  1884. 

Held  aiso,  thU  a  room  or  rooms  so  occupied  consU' 
iuted  a  *'  dAJoellvna-house  "  within  the  meaning  of 
sect,  h  of  the  Parha/mentary  and  Municipal  Regis^ 
tralion  Ad  1878. 

Held  also,  thai  there  was  no  dweUing-house  here  of 
which  the  claimants  occupied  a  part,  and  iheir 
superior  officer  living  in  the  same  block  the  whole. 

Held  also,  that  the  whole  block  was  not  inhaJnted  by 
any  person  wnder  whom  the  claimants  served, 

Held  also,  thai  the  Crown  was  na/med  in  the  staiuie 
(48  Vid.  c.  3),  and  thai  it  was  not  contrary  to 
public poUcy  thai  soldiers  should  be  pa/rlicumentary 
voters. 

Consolidated  appeal  from  the  decision  of  the 
Bevising  Barrister  for  the  city  of  Canterbury, 
refusing  to  allow  the  name  of  the  appellant,  who 
was  quartered  at  Canterbury,  to  be  retained  on 
the  list  of  parliamentary  voters.  He  stated  a 
case,  as  follows: — 

At  a  court  held  on  10th  Sept.  1885,  at  the  Ghiild- 
hall,  in  the  city  of  Canterbury,  George  Collard 

(a)  Bsported  by  F.  A.  CxAiLsmnc,  Esq.,  Barrf  irtsi^t-Iiav. 
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duly  objected  to  the  name  of  John  Atkinson  (the 
appellant)  being  retained  on  division  1  of  the  over- 
seers' list  of  occupation  voters  for  the  parish  of 
St.  Mary  Northgate,  in  the  said  citj',  on  the 
grounds  that  he  had  not  occupied  the  premises  in 
respect  of  which  he  appeared  in  the  list  a  sufficient 
time,  and  that  his  occupation  was  not  as  owner  or 
tenant. 

The  name  and  qualification  of  the  appellant 
appeared  in  the  list  as  follows : 


Nun«. 

Place  of 
Abode. 

Nature  of 
Qualification. 

Part  of  house. 

Description  of 
Qualifjring 
Property. 

AtUnsoiiiJohn 

Barracks. 

Barracks. 

It  was,  however,  admitted  that,  if  entitled  to 
be  retained  on  the  list  at  all,  the  appellant  was 
only  entitled  to  have  his  name  inserted  in  division 
2  of  the  said  list,  and  that  his  name  should  be 
transferred  accordingly. 

The  appellant  is  a  sergeant  in  the  7th  Dragoon 
Guards,  the  dep^t  of  which  is  attached  to  the 
cavalry  dep6t  at  Canterbury  (such  cavalry  dep6t 
consisting  of  the  dep6t  troop  of  every  cavalry 
regiment  in  India). 

As  such  sergeant  he  inhabited,  by  virtue  of  his 
service  in  the  array,  two  rooms  on  the  first  floor 
in  a  block  of  buildings  in  the  cavalry  barracks, 
and  had  inhabited  the  same  two  rooms  for  more 
than  twelve  calendar  months  immediately  pre- 
ceding the  16th  July  1885.  The  said  rooms  were 
used  by  him  as  a  bedroom  and  sitting-room 
respectively;  of  the  furniture,  the  Government 
supplied  bed,  table,  two  chairs,  fender  and  fire- 
irons.  A  board  with  a  list  of  these  articles 
(which  the  appellant  was  not  allowed  to  remove) 
was  hung  up  in  the  appellant's  sitting-room.  All 
other  furniture  the  appellant  supplied  himself. 

The  appellant's  rooms  open  into  a  passage  used 
in  common  by  himself  and  other  non-commis- 
sioned officers,  the  passage  communicating  with 
a  staircase,  and  that  again  with  a  passage  on  the 
ground  floor  which  leads  to  the  front  door.  No 
one  had  a  key  of  the  rooms  but  the  appellant. 

The  appellant  was  obliged  to  be  in  nis  quarters 
by  a  stated  hour  every  evening. 

In  accordance  with  the  Queen's  regulations  and 
certain  standing  orders  issued  by  the  command- 
ing officer,  it  was  the  duty  of  the  medical  officer 
to  inspect  the  appellant's  quarters,  as  well  as  all 
other  portions  of  the  barracks,  every  week,  and  to 
report  as  to  the  condition  thereof.  It  was  also 
the  duty  of  the  orderly  officer,  the  troop  officer, 
the  quartermaster,  and  orderly  troop-sergeant- 
major  to  visit  such  quarters  at  stated  times,  and 
to  rpport  as  to  the  order  and  condition  in  which 
the  same  were  found,  and  such  inspection  as  above 
mentioned  did  in  fa^  from  time  to  time  take 
place,  for  which  purpose  the  appellant,  on  re- 
ceiving notice,  was  bound  to  admit  the  above- 
mentioned  persons  to  his  quarters,  and  thev 
would  have  power,  if  refused  admittance,  to  br^iK 
open  the  doors  and  enter. 

There  are  non-commissioned  officers  of  superior 
rank  to  the  appellant,  who  live  in  the  same  clock. 
It  is  the  duty  of  the  senior  non-commissioned 
officer  for  the  time  being  in  each  block,  in  case  of 
need,  to  maintain  order. 

In  case  the  appellant  should  be  disorderly,  or 
make  himself  a  nuisance,  it  would  be  the  duty  of 
such  senior  non-commissioned  officer  for  the  time 
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being  to  enter  the  appellant's  room  to  enforce 
order. 

The  colonel  commanding  the  whole  of  the 
depot  lives  in  a  detached  house  away  from  the 
block  in  which  the  appellant  lived.  The  colonel's 
house  is  within  the  wall  which  extends  round  the 
various  barracks  and  barrack  yards,  such  barracks 
comprising  artillery,  cavalry,  and  infantry. 

The  commanding  officer  can  at  any  moment 
enter  ary  part  of  the  barracks,  including  the 
appellant's  room,  for  any  cause  which  might  seem 
to  him  to  be  reasonable,  though  it  is  usual  for 
him  to  give  notice  before  making  a  general  in- 
spection, and  he  further  has  the  power  of  closing 
the  barrack  gates,  and  forbidding  any  person  to 
enter  or  leave  the  barracks  at  any  time. 

The  appellant  was  liable  at  any  time  to  be 
ordered  oy  the  commanding  officer  to  change 
from  the  quarters  assigned  to  him  and  to  live 
in  others,  and  he  would  be  bound  to  obey  such 
orders. 

The  Queen's  Eegulations  and  Orders  for  the 
Army,  published  by  the  War  Office  on  the  10th 
May  18o3,  are  to  be  taken  as  part  of  this  case. 

It  was  contended  on  behalf  of  the  appellant 
that  he  himself  inhabited  a  dwelling-house  by 
virtue  of  his  service,  and  that  the  dwelling-house 
was  not  inhabited  by  any  person  under  whom  he 
served  in  such  service  within  the  meaning  of 
sect.  3  of  the  Representation  of  the  People  Act 
1884,  and  that  he  must  therefore  be  deemed  to  be 
an  inhabitant  occupier  of  his  quarters  as  a  tenant 
within  the  meaning  of  that  Act,  and  of  the  Eeprc- 
sentation  of  the  People  Acts. 

It  was  contended  for  the  respondent — (1)  that, 
in  order  to  constitute  the  appellant  a  person 
deemed  to  be  an  inhabitant  occupier  of  a  dwelling- 
house  within  the  meaning  of  the  said  section,  ho 
must  have  had  during  the  prescribed  period  tho 
separate  and  exclusive  occupation  of  his  quarters, 
which  tho  appellant  had  not  had ;  (2)  that,  assum- 
ing upon  the  facts  proved  in  evidence  that  tho 
appellant  could  not  be  said  to  have  inhabited  a 
dwelling-house  by  virtue  of  his  service  within  the 
meaning  of  the  first  part  of  the  said  section,  yet, 
that  the  "  dwelling-nouse,"  in  the  proviso  or 
second  part  of  the  said  section,  must  be  taken  in 
this  case  to  be  the  barracks  as  a  whole,  or,  at  any 
rate,  the  block  in  which  the  appelant  lived ;  in 
either  of  which  cases  the  dwelling-house,  in  such 
larger  sense,  was  inhabited  by  a  person  or  persons 
under  whom  the  appellant  served,  and  that  ho 
could  not  therefore  be  deemed  to  occupy  as  tenant 
within  the  meaning  of  that  section. 

The  names  of  twenty-eight  other  persons  were 
objected  to  under  similar  circumstances. 

The  revising  barrister  held  that  the  occupation 
by  the  appellant^  and  by  the  twenty-eight  other 
persons  nad  not  been  of  such  a  separate  and 
exclusive  nature  as  to  constitute  him,  or  any  of 
them,  a  person  deemed  to  be  an  inhabitant 
occupier  of  a  dwelling-house  as  tenant  within 
the  true  intent  and  meaning  of  sect.  3  of  the 
Representation  of  the  People  Act  1884.  He 
further  held  that,  if  wrong  in  his  decision  as 
to  this  point,  the  dwelling-house  in  the  proviso 
or  second  part  of  the  said  section  mentioned 
must  be  taken  to  mean  either  the  barracks  as 
a  whole,  or  the  block  of  buildings  in  which  the 
appellant's  quarters  are  situated;  and  that  in 
eitner  of  such  views  the  dwelling,  in  such  ex- 
tended sense,  was  inhabited  by  a  person  or  per- 
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sons  under  whom  the  appellant  served.  He 
therefore  expunged  the  names  of  th<^  appellant, 
and  of  each  of  the  other  persons,  from  the  list  of 
(larliamentary  voters. 

Crwmp,  Q.C.  and  Bargrave  Deane  for  the  ap- 
pellant.— ^The  question  to  be  decided  is  really  one 
of  fact.    Before  the  Representation  of  the  People 
Act  1884  the  law  was  of  a  confused  character  as 
to  the  question  of  what  constituted  the  occupa- 
tion of  a  tenant.    That  difficulty  has  now  been 
got  rid  of,  and  all  the  court  has  to  deal  with  is  as 
to  what  is  called  the  service  franchise.    This  ser- 
vice franchise  was  created  by  sect.  3  of  the  Repre- 
sentation of  the  People  Act  1884,  which  enacts 
that  "  where  a  man  himself  inhabits  any  dwelling- 
house  by  virtue  of  any  office,  service,  or  employ- 
ment, and  such  dwellmg-house  is  not  inhaoited 
by  any  person  under  whom  such  man  serves  in 
such  office,  service,  or  employment,  he  shall  be 
deemed  for  the  purposes  of  this  Act,  and  of  the 
Representation  of  the  People  Acts,  to  be  an  in- 
habitant   occupier    of   suon    dwelling-house   as 
tenant."    The  revising  barrister  in  the  case  says 
that  the  claimant  inhabited  as  sergeant,  by  virtue 
of  his  service  in  the  army,  two  rooms,  and  had 
inhabited  the  same  two  rooms  for  more'  than 
twelve  calendar  months  immediately  preceding  the 
15th  July  1885.  Therefore  he  has  found  that  the 
appellant  inhabited,  nnd  for  the  qualifying  period. 
Then  certain  facts  are  stated  as  to  the  furniture, 
And  the  regulations  to  which  the  inhabitants  of 
barracks  are  subjected — ^facts,  it  is  submitted, 
quite  immaterial  as  affecting  the  present  question, 
but  from  which  the   barrister  appears  to  have 
derived  the  conclusion  that  the  claimant  did  not 
inhabit  separately  and  exclusively ;  he  found  that 
supervision  over    the    occupant    prevented    the 
occupation  from  being  separate  and  exclusive. 
It  is  submitted,  however,  that  a  revising  barrister 
has  no  right  to  deny  the  franchise  on  the  ground 
of  the  existence  of  certain  terms  or  conditions 
under  which,  by  reason  of  the  regulations  of  the 
service,  the  occupation  of  soldiers  takes  place. 
It  is  sufficient  that  the  claimant  has  inhabited 
his  rooms  for  the  oualifying  period,  and  that  is  a 
mere  question  of  tact.    Then  comes  the  second 
point,  that  the  revising  barrister  has  held  that 
the  "dwelling-house"  mentioned  in  the  proviso 
of  sect.  3  of  the  Representation  of  the  People  Act 
1884,  must  be  taken  to  mean  either  the  barracks 
as  a  whole,  or  the  block  of  buildings  in  which  the 
appellant's  quarters  are  situated,  and   that  in 
eitner  of  such  views   the  dwelling  in  such  ex- 
tended sense  was  inhabited  by  a  person  or  persons 
under  whom  the  appellant   served.    It  follows 
from  this    that,  if    a   man    occupies  rooms   in 
))arracks,  and  a  superior  officer,  no  matter  of 
what  grade,  resides  in  the  same  barracks,  then 
the    subordinate    in    rank    is   not    qualified    to 
exercise  the  franchise.    This,  again,  is  a  question 
of  fact,  and  it  is  for  the  court  to  say  whether  the 
superior  officer  is  a  person  under  whom  the  claim- 
ant serves.    Is  that  a  person  contemplated  by  the 
Act  ?     Can  it  be  suggested  that  the  section  con- 
templates that  the  mere  fact  of  a  person  of  supe- 
rior grade  in  the  same  service  living  in  a  block 
should  disqualify  all  persons  of  inferior  grades 
who  may  happen  also  to  have  rooms  in  that  block  ? 
The  instructions  for  filling  up  forms  contained  in 
the  third  schedule  to  the  Registration  Act  1885 
Ftatcthat,  "  in  the  case  of  what  is  commonly  called 
the  service  franchise,  the  dwelling-house  may  be  a 


part  of  a  dwelling-house  separately  occupied  as  a 
dwelling — ^for  example,  a  room  or  rooms  over  a 
stable,  or  a  caretaker's  rooms  in  an  office."  And 
further  on  they  state  that,  "  in  the  case  of  a  man 
who  inhabits  by  reason  of  any  office,  service,  or 
employment,  if  the  same  house  is  inhabited  by  any 
person  under  whom  such  man  serves  in  his  office, 
service,  or  employment,  such  man  is  not  considered 
a  separate  inhabitant  occupier;  for  example,  a 
butler  occupying  rooms  in  nis  master's  bouse  is 
not  such  an  occupier ; "  that  is,  in  the  case  of  part 
of  a  house,  if  the  superior  inhabited  the  same 
rooms  as  his  servant ;  that  is  material  as  showing 
what  the  Act  contemplates.  But  here  the  claim- 
ant has  occupied  two  rooms  exclusively,  and  the 
question  now  becomes  whether  these  two  rooms 
are  a  dwelling-house  within  the  meaning  of  the 
Act.  The  barrister  has  found  that  the  claimant 
inhabited  two  rooms  for  the  qualifying  period,  but 
he  does  not  say  that  this  is  not  a  dwelling-house, 
which  it  is  now  submitted  that  it  is.  It  is  sufficient 
that  the  claimant  has  complete  dominion  over  the 
rooms  and  inhabits  them.  It  is  true  that  he 
might  be  disturbed  by  his  superior  officer  at  any 
time,  and  periodically,  by  the  medical  officer,  but 
as  a  fact  it  is  clear  that  he  occupied,  and  separately 
occupied,  these  rooms,  and  all  collateral  questions 
as  to  control  and  disciplinary  regulations  are 
removed  by  the  statute  and  its  instructions. 
Mere  military  control  does  not  interfere  with 
occupation.  The  fact  that  there  would  be  power  to 
turn  the  claimant  out  of  his  rooms,  or  even  to 
break  into  them,  does  not  interfere  with  the 
tenancy,  if,  in  fact,  he  has  been  an  inhabitant  occu- 
pier of  the  rooms  for  the  qualifying  period.  A  man 
does  not  cease  to  inhabit  because  he  is  liable  to  be 
turned  out.  Moreover,  the  Act  appears  to  have 
contemplated  something  which  is  neither  tenancy 
nor  occupation,  because  it  says  "he  shall  ra 
deemed  to  be  an  inhabitant  occupier  as  tenant ;" 
that  is,  he  shall  be  deemed  to  be  something  which 
he  is  not.  Similarly,  in  the  case  of  a  coachman, 
the  stables  may  be  detached  from  the  house,  and 
yet  the  master  may  enter  the  rooms,  as  in  the  case 
of  a  superior  officer,  but  there  is  not  the  less  a 
separate  and  exclusive  occupation.  It  is  there- 
fore submitted  that  these  two  rooms  do  constitute 
a  dwelling-house  within  the  meaning  of  sect.  3  of 
the  Representation  of  the  People  Act  1884.  It 
ij3  further  submitted  that  the  occupation  of  the 
whole  barracks  is  not  that  of  any  superior  officer, 
but  the  occupation  of  the  Crown.  The  officers  in 
command  are  in  the  same  position  as  the  claimant, 
they  merely  occupy  their  rooms  or  houses  by 
virtue  of  the  same  service.  What  is  cont-cm- 
plated  by  the  Act  is  occupation  separately,  not 
conjointly  with  any  other  person.  It  is  the  sepa- 
rate use  that  constitutes  a  dwelling-house,  and 
here  we  have  that.  It  may  also  be  mentioned 
that,  by  sect.  2  of  10  &  11  Vict.  c.  21,  it  is  expressly 
enacted  that  soldiers  may  leave  their  quarters  on 
polling  day  to  record  their  votes.  For  these 
reasons  the  revising  barrister  was  wrong  on  both 
points. 

Asquith  in  support  of  the  revising  barrister  s 
decision. — It  is  reasonably  clear  that  it  was  not 
the  intention  of  the  Legislature  to  confer,  by  the 
Representation  of  the  People  Act  1884,  any  new 
franchise,  but  simply  to  remove  an  existing  dis- 
ability. This  may  hd  inferred  from  the  laiupage 
of  sect.  3  of  the  Representation  of  the  People 
Act  1867,  and  also  from  the  sckedulea  to  the 
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Begistration  Act  1885  (scheds.  2  and  3,  Forms  of 
Precept,  part  I.,  par.   7,  general   instructions), 
which  class  service  franchise  under  the  marginal 
note  of  "  Household  qualification,"  and  where  it 
it  said  that  "  if  a  person  inhabits  a  dwelling- 
house  by  virtue  of  any  office,  service,  or  employ- 
ment, and  the  dwelling-house  is  not  inhabited  bv 
anjr  person  under  whom  such  man  serves  in  such 
office,  service,  or  employment,  he  is  to  be  con- 
sidered as  an  inhabitant  occupier  of  that  dwelling- 
house  " — showing  that  the  service  franchise  is  not 
a  new  franchise,  out  merely  supplemental  to  the 
dwelling-house  qualification  of  tne  Act  of  1867. 
Before  the  passing  of  the  recent  Act  persons  who 
possessed    all    other    Qualifications,    but    were 
serrants,  were  held  to  oe  not  qualified,  because 
they  were  not  occupants  in  the  legal  relation  of 
tenants,  but  as  servants  only.    The  one  point  in 
which  these  persons  we^e  deficient  in  point  of 
qualification  was  that  they  were  servants,  and  not 
occupiers ;   the  occupation  was  deemed  to  be  in 
their  masters.    [Lord  Coleridoe,  O.J. — But  all 
these  persons  inhabited?]     No   doubt.      [Lord 
Coleridge,  C.J. — And  now  it  is  enacted  that  if 
they  inhabit  they  shall  be  deemed  to  be  inhabitant 
occupiers  as  tenants.]    Provided  they  satisfy  the 
other  requisitions  of  the  Bepresentation '  of  the 
People  Act  1867,  which  created  this  franchise  and 
enumerated  its  various  ingredients — the  period 
of  qualification,  for  instance,  which  is  not  specified 
in  the  Act  of  1884,  and  that  the  voter  shall  be  of 
full  age.    In  these  respects  the  Act  of  1867  must 
still  be  satisfied.     Sect.  3  of  the  Bepresentation 
of  the  People  Act  1884  was  intended  simply  to 
deal  with  that  part  of   the  Act  of  1867  which 
applies  to  occupation  as  tenant  and  not  as  servant. 
Before  this  Act  the  servant  occupying  was  deemed 
to  occupy  not  as  a  tenant,  now  he  shall  be  deemed 
to  be  a  tenant  though  he  is  not  one.    The  Act  is 
intended  to  apply  to  such  cases  as  Bohson  v.  Jones 
(5  M.  &  Gr.  112),  Clarke  v.  Overseers  of  St.  Marij, 
Bury  m.  Edmunds  (26  L.  J.  12,  C.  P.).  The  words 
of  tne  section,  "  deemed  for  the  purposes  of  this 
Act,  and   of   the  Bepresentation  of  the  People 
Acts,"  show  that  the  intention  was  to  engraft  tnis 
enactment  on  to  the  Act  of  1867,  and  merely  to 
get  rid  of  the  requirement  that  \the  occupation 
must  be  as  tenant.    The  effect  is,  that  the  tech- 
nical difficulty  that  the  servant  does  not  occupy 
as   tenant  has  now  disappeared;   but  he  must, 
nevertheless,    still    be    an    inhabitant    occupier, 
though  not  necessarily  as  tenant.    It  is  further 
submitted  that  these  rooms  in  barracks  do  not 
constitute  a   dwelling-house.      Here  the  rooms 
occupied  are  part  of  a  larger   structure,    and, 
therefore,  prior  to   the    Bepresentation  of   the 
People  Act  1867,  they  could   net  have  been  a 
dwelling-house  at  all : 

CooJc  T.  flwmber,  5  L.  T.  Eep.  N.  S.  838;  31  L.  J. 
73,  C.  P. ;  11  0.  B.  N.  S.  88. 

By  sect.  61  of  the  Bepresentation  of  the  People 
Act  1867  it  was  enacted  that  dwelling-house 
should  include  any  part  of  a  house  occupied  as  a 
separate  dwelling,  and  separately  rated  to  the 
relief  of  the  poor.  After  that  the  court  was 
equally  divided  in  opinion  as  to  whether  this 
definition  did  not  mean  that  a  structural  sever- 
ance was  essential : 

Thofn/pson  v.  Ward,  SlUs  v.  Bureh,  24  L.  T.  Bep. 
N.  8.  679;  L.  Eep.  6  C.  P.  327;  40  L.  J.  169, 
C.  P. 

8ect.  5  of  the  Pari inmentary  and  Muuicipal  Regih- 


tration  Act  1878  (41  &  42  Vict.  c.  26)  enacts  that 
"in  and  for  the  purposes  of  the  Bepresentation 
of  the  People  Act  1867,  the  term  'dwelling- 
house  *  shall  include  any  part  of  a  house  where 
that  part  is  separately  occu])ied  as  a  dwelling." 
The  rooms  in  question,  however,  are  not  occupied 
as  a  dwelling,  for  the  reason  that  the  sergeant  is 
not  entitled  to  their  sole  and  exclusive  use  within 
the  meaning  of  the  Act  of  1878.  The  rooms  may 
be  entered  by  several  persons  on  various  grounds ; 
the  power  to  enter  is  not  confined  to  reasonable 
grounds — the  commanding  officer  could  enter  at 
any  time.  A  coachman,  on  the  other  hand,  could 
exclude  his  master,  except  upon  reasonable 
grounds.  In  the  present  case,  the  persons  entitled 
to  enter,  and  in  the  habit  of  entering,  are  other 
than  the  master  or  employisr — for  instance,  the 
medical  or  orderly  officer ;  so  there  is  here  really 
a  wider  power  of  interference  than  in  the  ordinary 
case  of  master  and  servant.  The  user  is  subject 
to  many  kinds  of  inspection  and  control,  and 
others  tnan  the  employer  can  enter,  and  enter  as 
they  please,  and  therefore  the  claimant  is  not  an 
occupier : 

Bradley  v.  BayUs,  46  L.  T.  Bep.  N.  S.  253 ;  8  Q.  B. 
Div.  195. 

Lastly,  it  is  submitted  that,  even  if  the  claimant 
has  inhabited  a  dwelling-house,  yet  the  same 
building  is  inhabited  by  a  person  under  whom  the 
claimant  serves,  and  the  claimant  is  thereby  dis- 
qualified by  reason  of  the  proviso  in  sect.  3  of 
the  Bepresentation  of  the  People  Act  1884.  A 
non-commissioned  officer  of  superior  rank  to  the 
claimant  lives  in  a  house  not  structurally  severed 
from  the  claimant's  house,  and  the  colonel  lives 
within  the  barrack  wall ;  and  these  are  superior 
officers,  to  whose  orders  the  claimant  is  oound 
to  conform  and  under  whom  he  serves.  For 
these  reasons  the  claimant  is  not  an  inhabitant 
occupier  within  the  meaning  of  sect.  3  of  the 
Bepresentation  of  the  People  Act  1867,  as 
amended  by  sect.  5  of  the  Parliamentary  and 
Municipal  Begistration  Act  1878,  and  if  he  is, 
he  is  an  inhabitant  of  the  same  building  as  an 
officer  under  whom  he  serves,  and  therefore 
disqualified  by  the  Act  of  1884.  It  is  submitted 
that  the  revising  barrister  was  right  on  both 
grounds.  To  be  entitled  the  claimant  must  have 
occupied  a  separate  house,  or  part  of  a  house, 
structurally  severed  from  that  of  a  person  under 
whom  he  serves ;  or,  at  all  events,  he  must  have 
occupied  as  sole  occupier,  not  under  the  control 
of  other  persons. 

Sedgwick  (app.)  v,  Neville  (resp.). 

Consolidated  appeal  from  the  decision  of  the 
Bevising  Barrister  for  the  borough  of  Lichfield, 
who  had  allowed  the  claim  of  a  non-commissioned 
officer  living  in  married  men's  quarters,  under 
circumstances  substantially  similar  ^to  those  in 
the  previous  case. 

The  Hon.  Mark  Napier  for  the  appellant. — It  is 
submitted  that  sect.  3  of  the  Bepresentation  of  the 
People  Act  1884  does  not  apply  to  the  case  of 
soldiers  at  all.  Soldiers,  if  they  are  servants,  are 
the  servants  of  the  Crown,  and  if  they  are  in  the 
service  of  the  Crown,  then  the  Crown,  which  is  not 
mentioned  in  the  Act,  may  object  to  its  servants 
being  deemed  to  be  tenants  of  its  property  against 
its  will,  and  to  their  having  the  frjiMchise  sud- 
denly confumod  upon  them.     Tlic  consent  of  the 
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Crown  would  be  necessary  to  put  its  servants  in 
tho  position  of  tenants,  a^nd  for  this  the  Crown 
ou^lit  to  have  been  specially  mentioned  in  the  Act, 
if  its  interested  were  to  be  affected  thereby.  The 
Crown  would  certainly  be  put  in  a  very  cufferent 
position  towards  its  military  officers  by  their 
beinfr  endowe«l  w^ith  votes  derived  from  its  own 
])ro})erty,  especially  as  by  the  Queen's  Regulations 
(rule  9,  sect.  6)  soldiers  are  prohibited  from  takins^ 
part  in  ]>olitical  meetings  or  demonstrations.  If 
they  did  so  there  might  be  a  danger  of  their 
being  less  useful  to  the  Crown.  Therefore,  if  the 
franchise  were  conferred  upon  soldiers,  the 
interests  of  the  Crown  would  be  materially 
affected,  and  if  such  was  the  intention  of  the 
Legislature,  the  Crown  ought  to  have  been 
specially  mentioned  in*  the  Act.  Moreover,  it  is 
contrary  to  public  policy  that  soldiers  should  have 
votes. 

G.  B,  Rosher  appeared  for  the  respondent, 
and  argued  in  support  of  the  vote.  —  The 
law  is,  that  the  Crown  is  not  bound  by  a 
statute  by  which  its  right,  interest,  or  preroga- 
tive is  prejudicially  ^ected,  unless  specially 
mentioned.  The  exercise  of  the  franchise  by  its 
servants  cannot  prejudicially  or  detrimentally 
affect  the  Crown,  and  there  is  therefore  no  reason 
why  it  should  have  been  mentioned  in  this  statute. 
Sect.  2  of  10  &  11  Vict.  c.  21,  shows  that  the  fact 
of  soldiers  voting  is  not  a  detriment  to  the  Crown, 
so  as  to  require  it  to  be  specially  mentioned  in 
the  statute,  but  as  a  matter  of  fact  the  Crown  is 
mentioned  in  sub-sect.  9  of  sect.  9  of  the  Act 
of  4884,  which  shows  that  it  was  in  the  contem- 
plation of  the  Legislature  to  confer  the  fvanchise 
on  its  servants;  therefore,  even  if  the  fact  of 
soldiers  having  a  right  to  vote  is  a  detriment  to 
the  Crown,  it  is  clear  that  it  was  the  intention 
of  the  Legislature  to  allow  them  to  exercise 
the  privilege  of  voting.  He  also  referred  to 
"  Bacon's  Abridgment,"  title  "  Prerogative,"  in 
support  of  his  argument  that  it  is  only  where  any 
prerogative,  right,  title,  or  interest  is  taken  from 
the  Crown  that  the  Crown  need  be  mentioned  in 
an  Act  of  Parliament.  The  revising  barrister 
was  therefore  right  in  holding  the  respondent 
qualified  to  vote. 

LouRY  (app.)  V.  CoLLARD  (resp.). 

Consolidated  appeal  from  the  decision  of  the 
Revising  Barrister  for  the  city  of  Canterbury, 
refusing  to  allow  the  name  of  the  appellant  to  be 
retained  on  the  list  of  parliamentary  voters  for 
the  said  city.  The  anpellant  was  a  captain 
in  the  King's  Dragoon  Guards,  and  as  such  cap- 
tain occu])ied  for  the  qualifying  period  a  room  in  a 
block  of  buildings  called  the  *'  Officers'  Quarters  " 
in  the  Cavalry  Barracks.  During  the  whole  of 
the  (lualifying  period  Major  Hickman  occupied 
similar  quarters  in  the  same  block  of  buildings, 
and  was  the  senior  officer  occupying  quarters  in 
such  block.  In  all  other  material  respects  the 
case  was  similar  to  that  of  Atkinson  v.  Collard 
above  set  out. 

Crump,  Q.C.  and  Bar  grave  .Veane  appeared  for 
the  appellant. 

Aaquith  for  the  respondent.         ^         ,         ,. 

*  Cur.  adc.  vuU, 

The  judgment  of  tho  Court  was  delivered  by 
Camt,  J. — ^The  appellant  in  the  case  of  Atkin- 
son  V.    Collard    is    a    sergeant    in    the    army, 


and  he  claims  the  vote  as  having  inhabited 
a  dwelling-house  by  virtue  of  his  service  within 
the  meanmg  of  the  3rd  section  of  the  Bepre- 
sentation  of  the  People  Act  1884.  It  was 
objected  that  the  section  does  not  apply  to 
service  in  the  army,  because  the  Crown  is  not 
bound  by  a  statute  unless  named  in  it.  How  the 
rights,  prerogatives,  or  property  of  the  Crown  are 
affected  by  soldiers  having  votes  we  cannot  see ; 
but  it  is  enough  to  say  that  the  Crowh  is  named 
in  the  statute,  as  we  shall  show  presently.  Next 
it  was  said  that  it  was  contrary  to  public  policy 
that  soldiers  should  have  votes.  No  authority 
was  cited  for  this  proposition ;  on  the  contrary, 
soldiers  have  always  in  respect  to  the  franchise 
been  treated  on  the  same  footing  as  civilians.  By 
8  Geo.  2,  c.  30,  which  provides  for  the  removal  of 
soldiers  from  the  vicinity  of  an  election,  it  is 
enacted  that  **  nothing  in  the  Act  contained  shall 
extend  to  any  officer  or  soldier  who  shall  have  a 
right  to  vote  at  any  such  election ;  but  that  every 
such  officer  and  soldier  may  freely  and  without 
interruption  attend  and  ^ve  his  vote  at  such 
election."  A  similar  provision  is  to  be  found  in 
10  &  11  Vict.  c.  21.  It  is  true  that  by  22  Goo.  2. 
c.  41,  and  8  G«o.4,  c.  53,  s.  9,  officers  of  Excise  and 
Customs  and  persons  engaj^;ed  in  the  Post-office 
were  disqualined  from  voting,  but  these  disquali- 
fications were  finally  removed  by  31  &  32  Vict, 
c.  73,  which  recites  that  '*  it  is  inexpedient  that 
any  person  otherwise  entitled  to  be  registered  as 
a  voter  should  be  incapacitated  to  vote  at  the 
election  of  a  member  or  members  to  serve  in  Par- 
liament by  reason  of  being  employed  in  the  col- 
lection or  management  of  Her  Majesty's  revenues." 
The  question,  moreover,  is  put  beyond  all  doubt 
by  the  9th  section  of  the  Kepresentation  of  the 
People  Act  1884,  sub-sect.  9,  which  provides  that, 
"  where  a  man  inhabits  a  dwelling-house  belong- 
ing to  or  being  occupied  on  behalf  of  the  Crown, 
or  by  reason  of  any  other  ground  of  exemption, 
such  person  shall  not  be  disentitled  to  be 
registered  as  a  voter,"  Ac.  Now,  a  dwelling- 
house  can  only  be  occupied  on  behalf  of  the 
Crown  by  a  servant  of  the  Crown,  or  at  any  rate 
by  someone  who  is  regarded  as  being  in  cansimUi 
caau  with  a  servant  of  the  Crown,  so  that  the 
provision  is  a  clear  indication  that  servants  of 
the  Crown  are  intended  to  be  included  within  the 
Act.  The  other  objections  made  against  the  vote 
were  of  a  more  special  character.  The  word 
"  inhabit "  simply  means  "  to  dwell  in,"  and  there 
can  be  no  doubt  that  the  appellant  inhabits  the 
two  rooms  in  question.  It  admits  of  as  little 
doubt  that  they  form  a  dwelling-house.  By 
sect.  5  of  the  Registration  Act  of  1878  the  term 
"dwelling-house"  is  to  include  any  part  of  a 
house  where  that  part  is  separately  occupied  as  a 
dwelling,  and  it  is  also  provided  that  where  an 
occupier  is  entitled  to  the  sole  and  exclusive  use 
of  any  part  of  a  house,  that  part  shall  not  be 
deemed  to  be  occupied  otherwise  than  separately 
by  reason  only  that  the  occupier  is  entitled  to  the 
joint  use  of  some  other  part.  Now,  the  two 
rooms  in  question  are  either  themselves  a  dwelling- 
house  or  they  are  part  of  a  dwelling-house,  and 
in  the  latter  case,  as  they  are  separately  occupied 
as  a  dwelling,  they  form  a  dwelling-house  within 
that  section.  A  servant  does  not  the  less  inhabit 
a  dwelling-house,  nor  is  it  less  a  dweiling-house, 
because  the  master  makes  and  enforces  regolations 
for  the  good  government  of  the  servant  and  of 
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his  house ;  nor  does  the  fact  that  the  master 
retains  himself,  or  delegates  to  others,  the 
power  of  entering  a  servant's  house  for  the 
purpose  of  maintaining  order,  prevent  the  servant 
OFom  having  the  sole  and  exclusive  use  of  the 
house.  The  next  objection  is,  that  the  dwelling- 
house  was  inhabited  by  a  person  under  whom  the 
appellant  served.  Now,  it  is  obvious  that  this 
part  of  the  section  cannot  apply  where  the  master 
and  servant  occupy  separate  and  distinct  houses, 
and,  as  where  the  servant  inhabits  part  of  a  house 
he  must  have  the  sole  and  exclusive  use  of  that 
part,  this  clause  can  only  apply  where  the  servant 
inhabits  part  of  a  house  and  the  master  inhabits 
the  house  of  a  part  of  which  the  servant  has  the 
sole  and  exclusive  use.  Thus,  where  a  butler  has 
the  sole  and  exclusive  use  of  a  bedroom  in  his 
master's  house,  it  is  clear  that  the  dwelling-house 
is  inhabit^  bv  the  person  under  whom  the  butler 
serves,  and  where  a  gatekeeper  has  the  sole  and 
exclusive  use  of  a  cottage  at  the  gate  of  his 
master's  park,  it  is  equally  clear  that  the  dwelling- 
house  is  not  inhabited  by  the  person  under  whom 
he  serves.  In  the  present  case,  the  appellant  in- 
habits two  rooms  in  a  block  of  builaings,  and 
there  are  other  rooms  in  the  same  block  inhabited 
by  other  non-commissioned  officers,  some  of  them 
of  superior  rank  to  himself.  Now  it  ^ippears 
impossible  to  contend  that  the  appellant  innabits 
the  whole  block  as  a  dwelling-house ;  and  if  he 
inhabits  his  own  two  rooms  only,  it  must  follow 
t  hat  the  other  non-commissioned  officers  do  the 
same,  and  consequently  the  officer  of  higher  rank 
also  only  inhabits  his  two  rooms.  If  this  is  not 
so,  either  every  person  in  the  block  must  inhabit 
the  whole  block,  which  is  absurd ;  or  else,  when 
the  officer  of  highest  rank  goes  away,  the  next 
officer  immediately,  and  by  virtue  of  his  superior 
rank,  at  once  begins  to  inhabit  the  whole  olock, 
havinc:  previously  inhabited  only  his  two  rooms. 
In  trutn,  the  senior  non-commissioned  officer 
occupies  his  own  two  rooms,  and  those  only,  and 
cannot  inhabit  rooms  which  he,  in  fact,  does  not 
occupy  either  by  himself  or  his  servants,  although 
undoubtedly  tne  converse  does  not  hold,  and  a 
man  may  occupy  what  he  does  not  inhabit.  In 
our  judgment  there  is  no  dwelling-house  here  of 
which  the  appellant  occupies  a  part  and  the 
senior  non-c-ommissioned  officer  the  whole.  More- 
over, we  think  the  appellant  in  this  case  does  not 
serve  under  the  senior  non-commissioned  officer. 
It  is  not  necessary  to  decide  whether  a  private 
soldier  serves  under  the  captain  of  his  tr9op  or 
company,  or  a  captain  under  the  colonel  of  his 
regiment.  A  soldier  does  not  serve  under  every 
one  of  superior  rank  to  himself  in  the  same  regi- 
ment, and  there  are  no  facts  stated  in  the  case 
which  warrant  the  conclusion  that  the  appellant 
served  under  anybody  who  inhabited  any  rooms 
in  the  same  block  of  buildings.  These  considera- 
tions dispose  of  most  of  the  cases  relating  to 
non-commissioned  officers  and  married  men.  In 
the  cdse  of  Lounj  v.  Collard  it  was  contended 
that  the  appellant,  in  that  case  a  captain,  would 
not  have  the  right  to  vote,  because  an  officer  of 
superior  rank,  a  major,  had  quarters  in  the  same 
block  of  buildings.  This  case,  however,  is  not 
substantially  different  from  Atkinson  v.  CoUardt 
and  we  think  the  same  considerations  apply.  The 
major  did  not,  in  fact  or  constructively,  inhabit 
the  whole  block,  but  only  his  own  quarters, 
and,    moreover,   is  not    a   person  under  whom 


Captain  Loury  served  in  his  office,  service,  or 
emplo3rment. 
AtkvMon  T.  Collard  and  Loury  v.  CoUctrd : 

Decision  reversed, 
SedgtvicJc  v.  Neville : 

Decision  affirmed. 

Solicitors  for  appellants  Atkinson  and  Loury, 
Speechlyj  Mwniford,  and  Landon,  for  Plummer  and 
J^lelding,  Canterbury. 

Solicitors  for  respondent  Collard,  Wyatt,  Hos* 
kins,  and  Hooker. 

Solicitors  for  appellant  Sedgwick,  Terrell  and 
Atkinson, 

Solicitor  for  respondent  Neville,  H,  RusseU, 
Lichfield. 


Oct  28, 29,  and  Nov,  5, 1885. 

(Before  Lord  Coleridge,  C.J.,  Gbove  and 

Cave,  J  J. J 

Ford  (app.)  v.  Barnes  (resp.). 

Ford  'app .)  v.  Elmsley  (resp.).  (a) 

Parllainent — Occupation  franchise — Soldier  living 
in  bairacks  by  virtue  of  service  —  Occupying 
separate  room — Break  of  residence— Actual  or 
constructive  inhabitancy — Representation  of  tJis 
People  Act  1884  (48  Vict,  c,  3),  s,  3. 

TJie  claimants^  soldiers  in  the  arm/y,  had  separately 
occupied  quarters  in  barracks  during  the  wliole  of 
tlie  qualifying  period.  Tliey  had  been  absent  on 
duty  al  Okeliampton  for  twenty-one  days  during 
iliat  period,  and  could  not  have  returned  tvitlwut 
leave  during  such  absence.  Their  wives  remained 
in  tlieir  quaHers,  and  they  left  tlieir  furniture  and 
effects  there,  and  no  other  person  used  or  occupied 
the  rooms. 

Held,  tliat,  by  reason  of  such  absence,  there  had 
been  neitlier  actual  nor  constructive  inliabitancy 
on  the  part  of  the  claimants  during  the  whole 
qualifying  period,  and  that  the  claimants  were 
therefore  disqiuilified  from  being  registered  as 
voters. 

Ford  V,  Hart  (29  L,  T,  Bep,  N,  S.  685 ;  L,  Rep, 
9  G,  P,  273)  approvid. 

Appeal  from  the  decision  of  the  Ilevising  Barrister 
for  the  city  of  Exeter,  allowing  the  name  of  the 
respondent  to  be  retained  on  the  list  of  parlia- 
mentary voters  for  the  said  city.  The  case  stated 
that  the  following  facts  were  proved  : — 

The  respondent  is  a  battery  sergeant-major  in 
B  Battery  B  Brigade  Horse  Artillery  stationed  at 
Topsham  Barracks.  He  is  an  unmarried  man, 
but,  being  a  staff  sergeant,  he  has  the  right  to  the 
exclusive  use  and  occupation  of  one  large  room  in 
the  block  of  buildings  known  as  staff  sergeants' 
quarters  in  the  Topsham  Barracks,  and  during  the 
whole  of  the  qmalifyin^  period  he  himself  sepa- 
rately occupied  the  said  room  as  a  dwelling  oy 
virtue  of  his  office  as  a  sergeant-major  in  Her 
Majesty's  army. 

The  "said  room  was  subdivided  by  respondent 
for  his  own  convenience  into,  and  formed,  a  sit- 
ting room  and  bedroom,  and  is  approached  by  a 
passage  and  staircase  which  are  common  to 
another  staff  sergeant  as  the  occupier  of  similar 
quarters.  These  are  the  quarters  set  apiart  for 
the  sergeant-major,  and  were  allotted  to  him  by 
the  Quartermaster  sergeant.  The  respondent 
would,  as  a  matter  of  military  discipline,  have  to 

(a)  Beported  Ijy  F.  Ar  Ckjjlsebw,  Esq.,  Barrister-ftt-Law. 
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obey  an  order  given  to  him  by  the  commanding 
officer  to  change  his  quarters  to  other  quarters 
of  a  like  character,  but  no  such  order  was  ever 
known  to  have  been  given.  If  there  were  no 
quarters  available  for  the  respondent  within  the 
barracks  he  would  be  entitled  to  select  and  reside 
in  a  private  dwelling-house  outside  the  barracks, 
and  would  receive  a  weekly  allowance  from 
Government  in  addition  to  his  pay,  to  pay  the 
rent  of  same.  All  the  furniture  in  the  quarters 
belongs  to  the  respondent,  with  the  exception  of 
the  fireirons,  bedstead,  and  table.  BfCspondent 
has  the  right  to  ask  any  civilian  friend  mto  his 
quarters.  As  a  rule,  all  civilian3  leave  the 
barracks  at  ten  o'clock,  but  the  respondent  or  any 
other  staff  sergeant  may  accommodate  their 
friends  or  relatives  by  lodging  them  in  their 
quarters  for  a  night  or  longer  period.  The 
quarters  are  lighted  by  gas  supplied  by  the 
Grovemment,  but  the  gas  is  turned  off  at  eleven 
o'clock  at  night,  but  respondent  may  have  candles 
afterwards  at  his  own  expense.  It  is  the  duty  of 
the  commanding  officer  to  occasionally  inspect  the 
staff  sergeant's  quarters  for  the  purpose  of  seeing 
they  are  kept  clean.  The  commanding  officer  does 
not  reside  within  the  said  barracks,  but  other 
officers  superior  in  rank  to  the  respoi^dent,  who 
also  have  a  like  right  of  inspection,  reside  in  the 
officers'  quarters  in  another  block  of  buildings  in 
the  same  barracks.  Respondent  is  not  allowed 
out  of  barracks  after  ten  o'clock  in  the  evening 
without  leave.  He  takes  his  meals,  as  a  rule,  at 
the  staff  sergeant's  mess  on  the  opposite  end  of 
the  barrack  square,  but  has  a  right  to  have  them 
in  his  own  quarters  if  he  pleases,  and  to  invite 
anv  friends  to  dine  with  him. 

The  stove  in  respondent's  quarters  is  not  fitted 
with  apparatus  sumcient  for  cooking  purposes  as 
are  the  stoves  in  the  married  men*8  quarters. 
Fuel  is  supplied  by  Grovemment.  Respondent  was 
absent  on  duty  at  Okehampton  for  twenty-one 
days  during  the  qualifying  period,  and  coula  not 
return  without  leave,  but  during  his  absence  he 
retained  his  room  and  kept  his  furniture  in  it, 
and  no  other  person  used  oj*  occupied  the  said 
room. 

The  respondent  did  not  appear  in  person,  but 
Lieutenant  Gartside  Tipping  appeared  for  him, 
and  proved  the  above  facts ;  he  refused  to  say, 
however,  whether  or  not  he  had  l^een  requested 
by  the  respondent  to  appear,  and  the  revising 
barrister  considered  it  unnecessary  that  he  should 
do  so,  and  he  declined  to  order  him  to  do  so. 

The  appellant  contended  :  (1)  that  quarters  in 
barracks  did  not  form  a  dwelling-house,  except 
by  virtue  of  the  occupation  of  them  by  soldiers, 
and  that  it  is  a  condition  precedent  that  the 
occupation  must  be  of  that  which  is  at  the  time 
otherwise  dwelt  in.  (2)  That  quarters  in  barracks 
do  not  constitute  a  dwelling-house.  (3)  That 
respondent  did  not  in  fact  occupy  a  dwelling- 
house,  and  that  the  remainder  of  the  dwelling- 
house  was  occupied  by  the  persons  under  whom 
respondent  served.  (4)  That  respondent  did  not 
himself  occupy  a  dwelling-house  during  the 
whole  of  the  qualifying  period.  (5)  That  the 
respondent  not  having  appeared  in  person,  and 
Lieutenant  Tipping,  who  appeared  for  nim,  having 
refused  to  answer  a  question  put  to  him  by  the 
appellant  whether  or  not  he  had  been  requested 
by  the  respondent  to  appear  on  his  behalf,  that 
the  voter  (the  respondent)  did  not  appear  by 


himself,  nor  by   someone   on  his  behalf,  under 
sub-sect.  11  of  sect.  28  of  41  &  42  Vict.  c.  26. 

It  was  contended  on  behalf  of  the  respondent 
that  he  had  as  a  fact  himself  inhabited,  and  had 
the  separate  and  exclusive  use  and  occupation  of 
the  room  in  question  by  virtue  of  his  office  ot  a 
sergeant-major  in  Her    Majesty's  army  for  the 
whole  of  the  qualifying  period,  that  he  having 
occupied  such  room  as  a  dwelling,  it  was  his 
dwemng-house  within  the  meaning  of  the  Repre- 
sentation of  the  People  Acts,  and  his  employer 
(the  Queen)  not  having  inhabited  the  said  room, 
he  was  by  sect.  3  of  the  Representation  of  the 
People  Act  1884  declared  to  be  an  inhabitant 
occupier  of  such  dwelling-house  as  tenant.    That 
the  inspection  by  the  commanding  officer  of  such 
room  was  no  more  an  interference  with  his  sepa- 
rate occupation  than    the  exercise    of    a  right 
reserved  by  a  landlord  to  enter  to  view  the  state 
of  repair  of  an  ordinary  dwelling-house.    That 
his  not  being  allowed  to  leave  the  barracks  after 
a  certain  hour  was  in  accordance  with  the  rules  of 
the  service,  and  no  more  an  exercise  of  control 
than  would  arise  in  the  case  of  a  lodge-keeper, 
coachman,  caretaker,  or  other  servant  in  the  em- 
ployment of  a  civilian  who,  by  the  nature  of  the 
services  required  of  him,  would  be  compelled  to 
be  in  their  dwelling-houses  at  certain  hours  for 
the  proper  performance  of  their  duties.    That 
sect.  3  of  the  Representation  of  the  People  Act 
1884  expressly  conferred  the  franchise  on  persons 
who  otnerwise  could  not  be  said  to  occupy  as 
owners  or  tenants,  and  that  as  a  solicitor  appeared 
for  the  respondent  it  was  not  competent  for  the 
court   to   inquire  as    to    his    retainer,    or    for 
the  appellant  to  question  his  right  to  put  any 
witnesses  in  the  box  to  support  the  claim  of  the 
respondent. 

The  revising  barrister  decided  that  the  respon- 
dent was  entitled  to  have  his  name  retained  on  the 
list  of  voters  as  an  inhabitant  occupier  of  a  dwelling- 
house  by  virtue  of  sect.  3  of  the  Representation 
of  the  People  Act  1884,  and  he  retained  the  name 
of  the  respondent  on  the  list  of  parliamentaiy 
voters  for  the  said  city  and  county  of  the  city  of 
Exeter. 

Bonvpaa  Q.C.  and  the  Hon.  Bernard  Coleridge  for 
the  appellant  Ford. — ^The  "dwelling-house"  in 
sect.  3  of  the  Representation  of  the  People  Act  1884 
is  meant  to  apply  only  to  the  case  of  a  house 
structurally  separate.  This  is  clearly  so  in  sub- 
sect.  2  of  sect.  3  of  the  Representation  of  the 
People  Act  1867.  Then  by  sect.  6  of  the  Par- 
liamentary and  Municipal  Registration  Act  1878, 
incorporated  with  sect.  3  of  the  Representation 
of  the  People  Act  1884, "  dwelling-house  "  includes 
any  part  of  a  house  separately  occupied  as  a 
dwelling.  But  the  meaning  of  sect.  3  of  the  Act 
of  1884  must  be  to  confer  the  franchise  only  upon 
a  person  who  occupies  a  separate  house  structu- 
rally severed  and  distinct,  for  otherwise  th« 
greatest  difficulty  would  arise  as  to  the  subse- 
.quent  words  "  and  the  dwelling-house  is  not  in- 
habited, etc."  If  "  dwelling-house  "  might  xaemx 
one  or  two  rooms  in  a  house,  there  would  then 
follow  the  absurdity  that  a  mast^,  to 
exclude  the  vote  of  his  servant,  must  live  in  the 
same  room.  It  is  therefore  submitted  that  no 
person  is  entitled  to  vote  within  the  meaning  of 
the  recent  Act  unless  he  occupies  either  a  whole 
house  or  part  of  a  house  within  the  definition  of 
the  earlier  Act.    At  all  events  the  occupation 
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must  be  sole  and  separate,  and  not  under  the 
control  of  anyone  else : 

Bradley  v.  BaylU,  46  L.  T.  Eep.  N.  S.  253 ;  8  Q.  B. 
Div.  195. 

The  case  also  states  that  the  claimant  was  absent 
on  duty  at  Okehampton  for  twenty-one  days 
during  the  qualifying  period,  and  that  he  could 
not  have  returned  without  leave ;  but  that  during 
his  absence  he  retained  his  room  and  kept  his 
furniture  in  it,  and  no  other  person  used  or 
occupied  the  said  room.  It  is  submitted  that  this 
compulsory  absence  constitutes  a  break  of  resi- 
dence such  as  will  disqualify  him;  he  has  not 
occupied  as  an  "  inhabitant "  during  the  qualify- 
ing year,  as  required  by  sect.  3  of  the  Representa- 
tion of  the  People  Act  1867,  and  therefore  he  is  not 
qualified  to  rote : 

Durant  v.  Carter,  29  L.  T.  Eep.  N.  S.  681 ;  L.  Bep. 

9  C.  P.  261 ; 
Ford  V.  Pye,  29  L.  T.  Eep.  N.  S.  684 ;  L.  Eep.  9  C.  P. 

269; 
Ford  V.  Hart,  29  L.  T.  Eep.  N.  S.  685;  L.  Eep.  9 

C»  P.  273. 

Moreover,  Okehampton  is  more  than  seven  miles 
distant  from  Exeter,  and  therefore  the  claimant  is 
also  disqualified  under  sect.  27  of  the  Reform  Act 
1832,  which  enacts  that  "no  person  shall  be 
registered  as  a  voter  in  any  year  unless  he  shall 
have  resided  for  six  calendar  months  next  previous 
to  the  last  day  of  July  .in  such  year  within  the 
city  or  borough  in  respect  of  which  he  shall  be 
entitled  to  vote,  or  within  seven  statute  miles 
thereof,  or  any  part  thereof."  The  decision  of  the 
revising  barrister  ought  therefore  to  be  reversed. 

Foote  (Sir  John  Ooret,  S.G.  with  him)  for  the 
respondent  Barnes. — The  last  point  taken  by  the 
other  side  relates  to  residence,  and  does  not  arise  in 
the  present  case.  The  (question  here  is  one  of 
inhaoitancy  and  occupation,  and  there  is  a  dis- 
tinction between  this  and  residence.  It  is  not 
stated  in  the  grounds  of  objection  that  the  claim- 
ant had  not  resided  within  seven  miles  of  the 
borough  during  the  last  six  months  before  July, 
and,  by  sect.  26  of  the  Parliamentary  and  Muni- 
cipal Registration  Act  1878,  the  notice  to  be 
given  to  persons  objected  to  must  state  specifi- 
cally the  grounds  of  objection.  The  revising 
barrister,  on  the  other  hand,  has  found  that  the 
claimant  occupied  during  the  qualifying  period. 
Keating,  J.  seems  to  found  his  judgment  in  Ford 
v.  Hcurt  (29  L.  T.  Rep.  N.  S.  686;  L.  Rep.  9  C.  P. 
273)  upon  the  difference  between  residence  and 
inhabitancy.  All  the  cases  cited  by  the  other 
side  were  upon  the  Question  of  residence.  The 
case  of  Bex  v.  Mitchell  (10  East,  511)  was  decided 
u]X)n  a  question  of  inhabitancy.  In  order  to  con- 
stitute residence,  Erie,  C.J.  says  that  a  party 
must  possess  at  the  least  a  sleeping  apartment, 
but  an  uninterrupted  abiding  at  such  dwelling  is 
not  requisite : 

Powell  V.  Quest,  11  L.  T.  Eep.  N.  S.  599 ;  34  L.  J. 
69,  C.  P. 

This  is  different  from  a  case  where  a  person  has 
no  power  of  returning  from  a  criminal  disability, 
but  is  similar  to  the  case  of  Bex  v.  MitcJieU  (10 
East,  511).  In  these  cases  it  is  a  question  of 
degree.  A  mere  temporary  absence  does  not  dis- 
qualify; but  where  a  person  resides  elsewhere 
during  a  large  proportion  of  the  year,  he  will  then 
not  be  entitled  to  vote : 

Ford  V.  Drew,  41  L.  T.  Eep.  N.  S.  478  j  5  C.  P.  Biv. 
59. 


The  question  is,  where  does  a  man  habitually 
reside  P  It  is  submitted  that  a  man  may  inhabit 
a  house  for  a  certain  time,  and  during  some  part 
of  that  time  not  live  there.  Mere  temporary 
absence  does  not  deprive  a  man  of  the  franchise. 
The  claimant  left  his  furniture  in  the  room,  and 
it  was  locked  up  and  retained  for  him.  He  might 
obtain  leave  to  return,  and  the  cases  show  that 
under  similar  circumstances  a  man  does  not  cease 
to  be  an  inhabitant  of  his  house.  The  revising 
barrister  has  found  that  he  did  inhabit  for  a  year, 
a^d  that  is  a  question  of  fact  on  which  there  is 
no  appeal.  [Tne  Court  intimated  that  they  did 
not  desire  to  hear  the  other  points  further 
argued.] 

Bom'pas,  Q.C.  in  reply. — The  question  in  the 
case  of  Bex  v.  Mitchell  (10  East,  511)  was  whether 
the  persons  claiming  to  vote  could  be  said  to  be 
inhabitants  under  tne  charter  of  the  borough. 
There  the  question  arose  upon  different  words 
from  those  which  govern  the  present  case,  and 
the  distinction  was  fully  discussed  in  Ford  v. 
HaH  (29  L.  T.  Rep.  K  S.  685;  L.  Rep.  9  C.  P. 
273).  In  his  judgment  in  Durant  v.  Carter  (29 
L.  T.  Rep.  N.  S.  681;  L.  Rep.  9  C.  P.  261) 
Keating,  J.  said:  ''It  appears  to  me  that  the 
question  of  residence  under  one  statute  is  very 
much  the  same  as  the  question  of  inhabitancy 
under  the  other."  There  is,  in  fact,  no  difference 
between  residence  and  inhabitancy : 

Rex  Y.  Inhahxtante  of  North  Curry,  4  B.  &  C.  953. 

There  can  be  no  inhabitancy  where  there  is  no 
power  to  return.  The  words  of  the  statute 
creating  the  service  franchise  are,  "  where  a  man 
*  himself '  inhabits  a  dwelling-house,"  showing 
that  he  must  be  actually  present  during  the 
whole  qualifying  period. 

FoBD  (app.)  V,  Elmsley  (resp.). 

Appeal  from  the  decision  of  the  Revising 
Barrister  for  the  city  of  Exeter,  allowing  the 
name  of  the  respondent  to  be  retained  on  the 
register  under  circumstances  similar  to  those  in 
the  above  case,  except  in  that  here  the  respon- 
dent's wife  and  family  remained  in  his  quarters 
in  barracks  while  he  was  absent  on  duty  at  Oke- 
hampton. 

Bompas,  Q.C.  and  the  Hon.  Bema/rd  Goleridge  for 
the  appellant  Ford. — ^The  words  of  the  statute  are 
peremptory;  it  is  essential  that  the  claimant 
should  have  himself  resided  during  the  whole  of 
the  qualifying  period,  it  is  not  sufficient  that  the 
wife  and  child  nave  lived  there. 

Sir  John  Oorst,  S.G.  {Foote  with  him)  for  the  re- 
spondent Elmsley. — This  is  not  a  case  of  residence 
nor  of  occupation,  but  one  of  inhabitancy.  It  is  a 
pure  question  of  fact  whether  a  man  inhabits.  In 
the  case  of  Beg.  v.  Ma/yor  of  Exeter  (19  L.  T.  Rep. 
N.  S.  432 ;  L.  Rep.  4  Q.  B.  114)  Blaickburn  J.  in  his 
judgment  says  :  **  In  all  these  cases  it  is  a  question 
of  degree,  more  or  less.  There  is  no  precise  line 
to  be  drawn.  A  person  may  inhabit  a  place  with- 
out sleeping  there,  or  sleep  there  without  inhabit- 
ing it."  An  absence  of  twenty-one  days  is  not 
such  a  fact  as  to  prevent  the  claimant  from  being 
an  inhabitant  of  Exeter ;  but,  even  if  it  is,  he  is  at 
any  rate  a  constructive  inhabitant.  The  real  test 
is  whether  a  man  has  put  it  out  of  his  power  by 
his  own  act  to  return ;  this  is  not  a  case  where  it 
was  absolutely  out  of  the  claimant's  power  to 
return.    In  the  case  of  Powell  v.  Quett  (11  L.  T. 


712 


MAGISTRATES^   CASES. 


FoED  (app.)  V.  Darkes  (resp.) ;  Ford  (app.)  v.  Elmsley  (reap.). 


Q.B.  Div.] 


[Q.B.  Div. 


R€p.  N.  S.  699 ;  34  L.  J.  69,  C.  P.)  in  his  judgment, 
Byles  J.  says :  "  It  is  not  necessary  nor  convenient 
to  lay  down  any  uniyersal  rule  as  to  what  is  the 
result  of  the  cases  as  to  a  legal  disability  to 
reside ;  that  is,  how  far  inability  created  by  the 
claimant's  own  criminal  and  voluntary  act,  and 
not  by  his  misfortune,  will  break  the  residence. 
This  case  is  distinguishable  from  the  cases  of  per- 
sons being  innocent  and  remanded  for  acts  not 
caused  by  their  own  criminal  and  voluntary  acts. 
It  is  distinguishable  from  a  case  of  legal  process 
Tinder  a  capias  ad  satisfadendtmiy  and  from  the 
case  of  imprisonment  for  nonpayment  of  a  fine ; 
because  in  both  cases  the  payment  of  the  debt  or 
the  fine  would  relieve  the  party  from  imprison- 
ment." In  this  case  the  claimant  was  not  under 
any  physical  impossibility  of  returning,  nor  was 
such  inability  as  existed  created  by  his  own  cri- 
minal act ;  he  could  return  at  any  time  with  leave, 
and  his  wife  had  a  right  to  remain  there.  Many 
persons  must  be  absent  on  duty  at  times ;  for  in- 
stance, a  judge  on  circuit  or  a  sheriff  in  attendance 
upon  him.  A  sheriff  might  return  to  his  home  if 
he  risked  a  fine,  and  similarly  the  soldier  might 
return  if  he  risked  punishment.  The  absence  on 
duty  is  in  the  course  of  the  service  which  is  the 
qualification.  It  is  a  question  in  each  case  as  to 
what  can  reasonably  be  considered  a  continuance 
of  residence,  and  it  is  submitted  that  in  this  case 
the  claimant  was  an  inhabitant  of  his  quarters  for 
the  qualifying  period  within  the  meaning  of  the 
Act. 

Cur,  adv,  vult. 

Gave,  J.  delivered  the  judgment  of  the  court 
as  follows: — In  this  case  the  respondent,  who 
claims  to  vote  in  respect  of  his  inhabitancy  of  a 
dwelling-house  in  the  barracks  &t  Exeter,  was 
absent  for  three  weeks  during  the  qualifying 
period  at  Okehampton.  During  this  period  he 
could  not  return  to  Exeter  without  leave.  The 
respondent  did  not  therefore  in  fact  inhabit  at 
Exeter  during  the  whole  of  the  three  hundred 
and  sixty-five  days  making  the  qualifying  period. 
We  think,  however,  that  the  actual  inhabitancy 
during  every  one  of  the  days  is  not  necessary, 
and  that  it  is  sufficient^  the  claimant  can  make 
out  a  constructive  haoHckncy.  But  in  order  to 
make  out  a  constructive  habitaor  r  there  must  be 


an  intention  of  returning  After  a  temporary 
absence  and  a  power  of  returning  at  anv  time 
without  breach  of  any  legal  obligation.  The  case 
of  a  sheriff  was  put  in  the  course  of  the  argu- 
ment. A  sheriff  always  intends  to  return  when 
his  duties  are  at  an  end,  and  has  alway!«  power  to 
return  without  breach  of  any  legal  obligation.  If 
his  home  is  sufficiently  near  to  the  assize  town  lie 
does  in  fact  return  to  it  every  evening.  If  it  is 
too  far  he  does  not  return  to  it,  not  because  he 
breaks  any  legal  obligation,  but  because  he  cannot 
get  back  to  his  official  duties.  His  difficulty  is  a 
physical  and  not  a  legal  one,  and  he  cannot  go 
nome  every  evening  for  the  same  reason  that  a 
man  who  is  travelling  on  the  continent  cannot  do 
so.  In  this  case  unfortunatelv  the  facts  are  veij 
briefly  stated,  and  we  do  not  know  whether,  when 
the  claimant  was  sent  to  Okehampton,  it  was  the 
intention  of  those  who  sent  him  that  he  should 
return  to  Exeter,  or  whether  leave  to  return 
could  have  been  procured ;  if  not,  why  it  would  have 
been  refused.  If  it  could  have  been  shown  that 
it  was  always  the  intention  of  the  authorities  that 
he  should  stay  at  Okehampton  three  weeks  only 
and  then  return  to  Exeter,  and  that  leave  would 
have  been  granted  as  a  matter  of  course,  or  if 
refused,  onfy  refased  on  account  of  difficulty  of 
communication,  and  not  because  his  presence 
was  required  at  Okehampton  in  the  night  time, 
we  should  have  thought  that  these  were  strong 
grounds  for  contending  that  there  was  a  construc- 
tive inhabitancy.  As,  however,  there  was  no  in- 
habitancy in  fact  during  the  three  weeks  in  ques- 
tion it  lay  on  the  claimant  to  prove  facts  establish- 
ing a  constructive  inhabitancy,  and  this,  in  our 
judgment,  he  has  failed  to  do.  We  were  pressed 
on  the  one  side  with  the  case  of  Ford  v.  Mart  (29 
L.  T.  Rep.  N.  S.  685, ;  L.  Rep.  9  C.  P.  273), 
and  on  tne  other  side  with  the  case  of  Bex  v. 
Mitchell  (10  East,  511).  In  onr  judgment  this 
case  falls  within  the  principle  laid  down  in  Ford 
V.  Hart,  If  the  two  cases  are  inconsistent,  we 
think  that  the  later  decision  should  be  followed. 

Appeals  allowed. 

Solicitors  for  the  appellants,  J,  E,  Fo»  and  Co., 
for  H.  and  B,  J,  Ford,  Exeter. 

Solicitor  for  the  respondents,  HamiUont  for 
Friend,  Exeter. 
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Eep.  N.  S.  599 ;  34  L.  J.  69,  C.  P.)  in  his  juderment, 
Byles  J.  says  i  "  It  is  not  necessary  nor  convenient 
to  lay  down  any  universal  mle  as  to  what  is  the 
result  of  the  cases  as  to  a  legal  disability  to 
reside ;  that  is,  how  far  inability  created  by  the 
claimant's  own  criminal  and  voluntary  act,  and 
not  by  his  misfortune,  will  break  the  residence. 
This  case  is  distinguishable  from  the  cases  of  per- 
sons being  innocent  and  remanded  for  acts  not 
caused  by  their  own  criminal  and  voluntary  acts. 
It  is  distinguishable  from  a  case  of  legal  process 
under  a  capias  ad  aatisfadendum,  and  from  the 
case  of  imprisonment  for  nonpayment  of  a  fine ; 
because  in  both  cases  the  payment  of  the  debt  or 
the  fine  would  relieve  the  party  from  imprison- 
ment." In  this  case  the  claimant  was  not  under 
any  physical  impossibility  of  returning,  nor  was 
such  inability  as  existed  created  by  his  own  cri- 
minal act ;  he  could  return  at  any  time  with  leave, 
and  his  wife  had  a  right  to  remain  there.  Many 
persons  must  be  absent  on  duty  at  times ;  for  in- 
stance, a  judge  on  circuit  or  a  sheriff  in  attendance 
upon  him.  A  sheriff  might  return  to  his  home  if 
he  risked  a  fine,  and  similarly  the  soldier  might 
return  if  he  risked  punishment.  The  absence  on 
duty  is  in  the  course  of  the  service  which  is  the 
qualification.  It  is  a  question  in  each  case  as  to 
what  can  reasonably  be  considered  a  continuance 
of  residence,  and  it  is  submitted  that  in  this  case 
the  claimant  was  an  inhabitant  of  his  quarters  for 
the  qualifying  period  within  the  meaning  of  the 
Act. 

Cur,  adv,  vult. 

Cave,  J.  delivered  the  judgment  of  the  court 
as  follows: — ^In  this  case  the  respondent,  who 
claims  to  vote  in  respect  of  his  inhabitancy  of  a 
dwelling-house  in  tne  barracks  at  Exeter,  was 
absent  for  three  weeks  during  the  qualifying 
period  at  Okehampton.  During  this  period  he 
could  not  return  to  Exeter  without  leave.  The 
respondent  did  not  therefore  in  fact  inhabit  at 
Exeter  during  the  whole  of  the  three  hundred 
and  sixty-five  days  making  the  qualifying  period. 
We  thiiik,  however,  that  the  actual  inhabitancy 
daring  every  one  of  the  days  is  not  necessary, 
and  that  it  is  sufficient^  the  claimant  can  make 
out  a  constructive  haoHdincy.  But  in  order  to 
m^e  out  a  constmctiye  habitaor  r  there  must  be 


an  intention  of  returning  After  a  temporary 
absence  and  a  power  of  returning  at  any  time 
without  breach  of  any  legal  obligation.  The  case 
of  a  sheriff  was  put  in  the  course  of  the  argu- 
ment. A  sheriff  always  intends  to  return  when 
his  duties  are  at  an  end,  and  has  alwayp  power  to 
return  without  breach  of  any  legal  obligation.  If 
his  home  is  sufficiently  near  to  the  assize  town  he 
does  in  fact  return  to  it  every  evening.  If  it  is 
too  far  he  does  not  return  to  it,  not  because  he 
breaks  any  legal  obligation,  but  because  he  cannot 
get  back  to  his  official  duties.  His  difficulty  is  a 
physical  and  not  a  legal  one,  and  he  cannot  go 
home  every  evening  for  the  same  reason  that  a 
man  who  is  travelling  on  the  continent  cannot  do 
so.  In  this  case  unfortunately  the  facts  are  very 
briefly  stated,  and  we  do  not  know  whether,  when 
the  claimant  was  sent  to  Okehampton,  it  was  the 
intention  of  those  who  sent  him  that  he  should 
return  to  Exeter,  or  whether  leave  to  return 
could  have  been  procured ;  if  not,  why  it  would  have 
been  refused.  If  it  could  have  been  shown  that 
it  was  always  the  intention  of  the  authorities  that 
he  should  stay  at  Okehampton  three  weeks  only 
and  then  return  to  Exeter,  and  that  leave  would 
have  been  granted  as  a  matter  of  course,  or  if 
refused,  only  refused  on  account  of  difficulty  of 
communication,  and  not  because  his  presence 
was  required  at  Okehampton  in  the  night  time, 
we  should  have  thought  that  these  were  strong 
grounds  for  contending  that  there  was  a  construc- 
tive inhabitancy.  As,  however,  there  was  no  in- 
habitancy in  fact  during  the  three  weeks  in  ques- 
tion it  lay  on  the  claimant  to  prove  &cts  estaWsh- 
ing  a  constructive  inhabitancy,  and  this,  in  our 
judgment,  he  has  failed  to  do.  We  were  pressed 
on  the  one  side  with  the  case  of  Ford  v.  Hart  (29 
L.  T.  Rep.  N.  S.  685, ;  L.  Rep.  9  C.  P.  273), 
and  on  tne  other  side  with  the  case  of  Bex  v. 
MitcheU  (10  East,  511).  In  our  judgment  this 
case  falls  within  the  principle  laid  down  in  Ford 
V.  Hart,  If  the  two  cases  are  inconsistent,  we 
think  that  the  later  decision  should  be  followed. 

Appeals  mOoioed, 

Solicitors  for  the  appellants,  J,  E,  Fox  and  Co^ 
for  H  and  B.  J,  Ford,  Exeter. 

Solicitor  for  the  respondents,  Hamilton,  for 
Friend,  Exeter. 
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